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George  H.  TILDEN,  Bespt., 
Andrew  H.  GREEN  ei  aL,  AppU. 


(. 


N.Y. 


1.  ▲  beqiiest  cannot  be  upheld  as  an 
ezecatory  devlfle  to  a  desigiiated  institu- 
tion where  the  property  is  given  to  trustees  witb 
complete  discretionary  power  to  convey  or  not 
to  convey  it  to  the  su^rgested  beneficiary. 

2.  A  tmet  cannot  be  upheld  as  a  power 

in  trust,  if  it  is  invalid  because  the  power  given 
the  trustees  as  to  the  disposition  of  the  property 
islnot  one  recognized  by  the  law. 

3.  I«acic  of  a  deelfipnated  benelloiary 
and  the  unlawftd.  delegation  of  the 
seleetlon  thereof  renders  void  a  testa- 
mentary gift  of  the  residue  of  an  estate  to  trus- 
tees to  be  given  by  them  to  a  corporation  to  be 
created  for  the  maintenance  of  a  free  library  and 
reading  room  in  New  York  City,  and  for  the 
promotion  of  such  scientific  and  educational  ob- 
jects as  they  may  designate,  ^ut  in  case  the  in- 
stitution is  not  incorporated  within  two  specified 
lives  in  being,  or  if, "for  any  cause  or  reason^* 
the  trustees  **deem  it  inexpedient  "  to  give  to  it 
all  or  any  part  of  the  property,  then  it  is  to  be 
given  by  them  '*  to  such  charitable,  educational, 
and  scieotific  purposes  as  in  their  judgment  will 
render  the  gift  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind.  ^^  The 
provision  as  to  the  proposed  corporation  is  not  a 
primary  gift  followed  by  an  ulterior  or  alterna- 
tive disposition,  but  there  is  only  a  single  scheme 
which  gives  the  trustees  unlimited  discretion  as 
to  the  snelection  of  beneficiaries  so  long  as  the 
gift  goes  to  charitable  objects. 

4.  The  invalidity  of  a  charitable  trust 
because  of  uncertainty  as  to  the  bene- 
ficiaries cannot  be  cured  by  anything  done  by  the 
trustees  to  execute  it. 

CBradlty,  Poller  ami  Vanri,  JJ.,  dUisent.) 

(OiStober  27, 1«>1.) 

APPEAL,  by  defendants  from  a  judgment  of 
the  (Jeneral  Term  of  the  Supreme  Court, 
First  Department,  afiSrming  a  judgment  of  a 
Special  Term  for  New  York  County  in  favor 
of  plaintiff  in  a  proceeding  instituted  to  have 
certain  provisions  of  the  will  of  Samuel  J. 
Tilden,  deceased,  declared  invalid.     Affirmed, 

Statement  by  Bradley*  J.: 

The  purpose  of  the  action  "was  the  construc- 
tion of  certain  provisions  of  the  will  of  Samuel 
J.  Tilden,  who  died  in  Anffust,  1886.  The 
will  was  made  April  28,  1884,  and  admitted  to 

UL.  RA. 


probate  in  October.  1886.  He  left  surviving 
him  one  sister,  two  nephews,  and  four  nieces, 
his  only  heirs  and  next  of  kin.  The  plaintiff 
was  one  of  the  nephews.  The  sister  died  be- 
fore the  commencement  of  this  action,  leaving 
survivinK  her  one  dauf^bter,  her  sole  heir  and 
next  of  Kin.  The  testator,  by  his  will,  ap- 
pointed the  defendants  Andrew  H.  Qreen, 
Jobn  Bigelow,  and  George  W.  Smith  executors 
and  trustees,  to  whom  letters  testamentary 
were  issued,  and  who  qualified  as  such.  His 
will  contains  43  articles;  and  by  it  be  made 
certain  provisions  for  his  sister,  nephews,  and 
nieces  and  others,  and  provided  for  libraries 
and  readinff-rooms  at  New  Ijebanon  and  Yonk- 
ers.  For  tnose  purposes  he  directed  the  crea- 
tion of  trusts,  and  the  application  of  income  of 
specific  funds.  The  main  controversy  arises 
upon  the  thirty-fifth  article,  which  is  as 
f ol lo ws :  *  •  Tfiirty  fifth,  I  request  my  said  execu- 
tors and  trustees  to  obtain,  as  speedily  as  pos- 
sible, from  the  Legislature,  an  Act  of  incorpo- 
ration of  an  institution  to  be  known  as  the 
'  Tilden  Trust,'  with  capacity  to  establish  and 
maintain  a  free  library  and  reading-room  in  the 
City  of  New  York,  and  to  promote  such 
scientific  and  educational  objects  as  my  said 
executors  and  trustees  may  more  particularly 
designate.  Such  corporation  shall  have  not 
less  than  five  trustees,  with  power  to  fill  varan 
cies  in  their  number;  and,  in  case  said  institu- 
tion shall  1)6  incorporated  in  a  form  and  man- 
ner satisfactory  to  my  said  executors  and 
trustees  during  the  lifetime  of  the  survivor  of 
the  two  lives  in  l)eing  upon  which  the  trust  of 
my  general  estate  herein  created  is  limited,  to 
wit,  the  lives  of  Ruby  S.  Tilden  and  Susie 
Whittlesey,  I  hereby  authorize  my  said  execu 
tors  and  trustees  to  organize  the  said  corpora- 
tion, designate  the  first  trustees  thereof,  and  to 
convey  or  apply  to  the  use  of  the  same  the  rest, 
residue,  and  remainder  of  all  my  real  and  per- 
sonal estate  not  specifically  disposed  of  by  this 
instrument,  or  so  much  thereof  as  they  may 
deem  expedient,  but  subject,  nevertheless,  to 
the  special  trusts  herein  directed  to  be  consti- 
tuted for  particular  persons,  and  to  the  obliga 
tions  to  make  and  keep  good  the  said  special 
trusts,  provided  that  the  said  corporation  shall 
be  authorized  by  law  to  assume  the  obligation. 
But  in  case  such  institution  shall  not  be  so  in 
corporated  during  the  lifetime  of  the  survivor 
of  the  said  Ruby  S.  Tilden  and  Susie  Whittle- 
sey, or  if  for  any  cause  or  reason  my  said  ex- 
ecutors and  trustees  shall  deem  it  inexpedient 
to  convey  said  rest,  residue,  and  remainder,  or 
any  part  thereof,  or  to  apply  the  same,  or  any 
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part  thereof,  to  said  institutioD,  I  authorize  my 
said  executors  and  'trustees  to  apply  the  rest, 
residue,  and  remainder  of  my  property,  real 
and  personal,  after  making  good  the  said  spe- 
cial trusts  herein  directed  t-o  be  constituted, 
or  such  portion  thereof  as  they  may  not  deem 
it  expedient  to  apply  to  its  use,  to  such  charit- 
able, educational,  and  scientific  purposes  as  in 
the  judgment  of  mv  said  executors  and  trustees 
will  render  the  said  rest,  residue,  and  remain- 
der of  my  property  most  widely  and  substan- 
tially benencial  to  the  interests  of  mankind." 
And,  as  bearing,  so  far  as  it  may,  upon  the 
construction  of  that  article,  reference  is  made 
to  the  thirty-ninth,  which  is  as  follows: 
'*  Thirty-ninth,  I  hereby  devise  and  bequeath 
to  my  said  executors  and  trustees,  and  to  their 
successors  in  the  trust  hereby  created,  and  to 
the  surviyors  or  suryivor  of  them,  all  the  rest, 
residue,  and  remainder  of  all  the  property,  real 
and  personal,  of  whatever  name  or  nature,  and 
wheresoever  situated,  of  which  I  may  be  seised 
or  possessed,  or  to  which  I  may  be  entitled  at 
the  time  of  my  decease,  which  may  remain  after 
instituting  the  several  trusts  for  the  benefit  of 
specific  persons;  and,  after  making  provision 
for  the  specific  bequests  and  objects  as  herein 
directed,  to  have  and  to  hold  the  same  unto  my 
said  executors  and  trustees,  and  to  their  suc- 
cessors in  the  trust  hereby  created,  and  the 
survivors  or  survivor  of  them  in  trust,  to  pos- 
sess, hold,  manage,  and  take  care  of  the  same 
during  a  period  not  exceeding  two  lives  in  be- 
ing,— that  is  to  say,  the  lives  of  my  niece 
Ruby  S.  Tilden,  and  my  grandniece  Susie 
Whittlesey,  and  until  the  decease  of  the  survi- 
vor of  the  said  two  persons;  and,  after  deduct- 
ing all  necessary  and  proper  expenses,  to  ap- 
ply the  same,  and  the  proceeds  thereof,  to  the 
objects  and  purposes  mentioned  in  this,  my 
will."  After  the  commencement  of  this  action, 
and  on  March  26,  1887,  the  Legislature  passed 
an  Act  incorporating  the  *' Tilden  Trust,"  and 
authorizing  it  to  establish  and  maintain  a  free 
library  and  reading  room  in  the  City  of  New 
York.  The  Institution  was  organized,  and  the 
executors  and  trustees  made  to  it  a  conveyance 
of  the  residuary  estate,  and  the  conveyance 
was  formally  accepted  by  the  trustees  of  the 
Tilden  Trust.  The  first  trial  of  the  action  re- 
sulted in  a  decision  of  the  special  term  upon 
which  judgment  was  entered  sustaining  the 
validity  of  the  thirty-fifth  article  of  the  will. 
The  judgment  was  reversed  by  the  general 
term,  ana  a  new  trial  granted.  [Tilden  v. 
Oreene,  64  Hun,  281].  The  conclusion  of  the 
second  trial  was  a  judgment  that  the  thirty- 
fifth  article  of  the  will  was  invalid,  and  that 
as  to  the  residuary  estate  the  testator  died  in- 
testate. On  affirmance  of  that  judgment  appeal 
was  taken  to  this  court. 

Memr9,  Carter  A  Ledyard,  for  appel- 
lants: 

I.  The  only  business  which  a  judicial  tribu- 
nal can  have  with  this  will  is  to  ascertain  the 
intention  of  the  testator  and  to  carry  that  into 
effect,  if  it  be  in  accordance  with  law. 

It  is  not  material,  in  general,  what  form  the 
testator  adopts  for  the  carrying  out  of  his  in- 
tentions. It  is  all  the  same  whether  he  in 
terms  gives  himself  or  directs  his  executors  to 
give,  or  giyes  to  them  in  trust  that  they  may 
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give.  If  his  intentions  be  sufflcienty  indicated 
that  a  particular  disposition  of  his  property,  or 
part  or  it,  be  made  in  favor  of  some  designated 
person,  the  law  will  see  that  it  is  carried  out; 
and  if  the  particular  mode  selected  is  not  in  ac- 
cordance with  law,  but  there  is  a  mode  in 
which  it  may  be  lawfully  effected,  it  will  be 
carried  into  effect  in  such  lawful  mode. 

II.  Gk>y.  Tilden,  by  the  thirty-fifth  clause 
of  his  will,  giyes  the  residue  of  his  estate  sub- 
ject to  the  conditions  in  that  clause  distinctly 
specified,  to  a  corporate  body  thereafter  to  tie 
chartered  by  the  Legislature,  to  be  known  as 
the  Tilden  Trust. 

III.  The  case  is  that  of  a  gift,  not  to  charita- 
ble objects,  or  purposes,  or  classes  of  persons^ 
natural  or  artificial,  but  to  one  artificial  per- 
son, a  corporate  body,  named  the  '*  Tilden 
Trust,"  fully  competent  by  its  charter  to  take 
the  bequest.    This  is  valid. 

Burrill  v.  Boardman,  48  N.  Y.  254. 

The  suggestion  that  a  primary  devise,  other- 
wise good,  may  be  made  void  by  being  associated 
with  an  invalid  ulterior  devise,  was  decisively 
rejected  by  the  above  decision.  The  question 
of  the  validity  of  the  primary  devise  is  to  be 
determined  by  itself  alone. 

The  true  rule  is,  that  where  some  of  the  dis- 
positions of  a  will  are  void,  and  are  at  the  same 
time  so  closely  tied  to  the  others  that  they  cannot 
be  separated  without  doing  violence  to  the  in- 
tention of  the  testator, — that  is  to  say,  when  tiie 
testator  has  contemplated  one  entire  scheme,  and 
the  striking  out  of  one  of  the  provisions  would 
make  the  scheme  a  different  one,  which  he  could 
not  be  presumed  to  baye  intended, — if  one  is  ille- 
gal and  void,  the  whole  disx)osition  must  falL 
But  where  it  is  consistent  with  the  testator's  in- 
tention that  his  valid  dispositions  should  stand, 
eyen  if  the  invalid  ones  should  fail,  the  in- 
valid ones  will  not  be  allowed  to  vitiate 
those  which  are  free  from  objection. 

ScheUUr  v.  Qmith,  41  N.  Y.  828;  Maniee  y. 
Manice,  48  N.  Y.  808;  Savage  y.  Bymham,  IT 
N.  Y.  561;  Kennedy  y.  Hoy,  6  Cent,  Rep.  805, 
105  N.  Y.  134;  Adanu  v.  Perry,  48  N.  Y.  487; 
8dden  y.  Vermilyea,  1  Barb.  58. 

The  difficulty  of  determining  whether  the 
valid  and  invalid  provisions  are  capable  of 
separation  consistently  with  the  testator's  In- 
tention can  .never  arise,  in  the  slightest  degree 
even,  where  the  valid  provision  is  a  primary 
gift,  and  the  invalidity  affects  the  ulterior  and 
alternative  provision  alone. 

IV.  The  attempt  to  disthiguish  BurriU  y. 
Boardman,  48  N.  Y.  254,  by  insisting  that  la 
the  case  at  bar  an  exercise  of  discretion  by  the 
executors  in  favor  of  the  Tilden  Trust  was  a 
condition  precedent  to  the  vesting  of  the  gift; 
and,  consequently,  that  until  that  discretion 
was  exercised,  the  Tilden  Trust  could  not  pro- 
cure a  judicial  decree  enforcing  the  gift,  and 
the  gift  was  thus  rendered  void, — is  fruitless. 

The  legal  proposition  that  a  gift  otherwise 
good,  which  is  made  to  depend  upon  the  exer- 
cise as  a  condition  precedent  of  the  discretion 
of  a  designated  person,  is  yoid,  expresses  noth- 
ing but  error. 

This  doctrine  assumes  that  the  rule  of  law 
that  a  testamentary  ffift  is  yoid  unless  it  can 
be  enforced  by  judicial  decree  means  that  it 
must  be  thus  enforceable  Immediately  upon 
the  death  of  the  testator. 
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We  know  to  the  contrary,  for  whole  chapters 
of  the  Law  of  Wills  are  occupied  with  the  dis- 
cussion of  gifts  depending  upon  conditions 
precedent,  and  they  are  assumed  to  he  as  valid 
as  other  gifts. 

See  N.  Y.  Rev.  Stat.  g§  78,  74. 

Anv  disposition  of  property  whether  by  deed 
or  will,  which  a  man  may  make  absolutely,  he 
may  make  conditionally,  if  he  pleases,  and 
subject  to  the  exercise  of  discretion,  if  he 
pleases. 

See  HartneU  v.  Wanddl,  eO  N.  Y.  849;  Beek- 
man  v.  Ronsar,  23  N.  Y.  298;  Fotoery.  Cassidy, 
79  N.  Y.  602. 

The  rule  that  no  gift  to  charity  is  valid,  un- 
less it  can  be  enforced  by  judicial  decree,  does 
not  mean  that  it  must  be  susceptible  of  being 
so  enforced  when  the  deed  is  delivered,  or.  in 
the  case  of  a  will,  upon  the  death  of  the  testa- 
tor, but,  at  the  time,  or  upon  the  event,  when, 
by  the  terms  of  the  instrument,  the  conveyance 
or  fif t  is  to  take  effect. 

Barnes  V.  Mead,  52  N.  Y.  882. 

The  employment  of  the  discretion  of  desig:- 
nated  persons,  whether  in  determining  those 
who  are,  in  the  future,  to  take  the  property. 
or  the  amounts  which  they  are  to  take,  is  not 
in  the  slightest  degree  inconsistent  with  the 
oertainty  required. 

Nothing  can  be  more  certain  as  to  the  siib- 
ject  of  a  gift  than  to  say  that  it  shall  be  such 
a  sum  as  a  trustee  or  donee  of  a  power  shall 
in  his  discretion  determine;  and  nothing  more 
certain  in  respect  to  the  object  than  to  say  that 
it  shall  be  such  a  person  as  such  trustee  or 
donee  may  in  his  discretion  determine. 

1  Jarman,  Wills,  p.  307. 

A  gift  of  property  may  be  made  by  will  in 
either  of  three  ways,  ana,  to  a  certain  extent, 
indifferently  in  either  of  them;  first,  by  a  di- 
rect gift,  second,  by  a  gift  to  one  in  trust  to 
give  to  another;  and  third,  by  giving  to  one  a 
power  to  give  to  another. 

Inasmuch  as  in  every  case  of  a  trust  there  is 
something  to  be  done  by  the  trustees  in  rela- 
tion to  the  propertv,  he  is  necessarily  clothed 
with  a  power  to  do  it.  Hence  many  of  the  rules 
relating  to  the  execution  of  powers  apply 
equally  to  the  execution  of  trusts;  for  instance, 
the  performance  of  the  trust  may,  in  one  or 
more  respects,  be  left  to  the  discretion  of  the 
trustee,  or  be  made  compulsory;  and  the  same 
thing  is  true  in  relation  to  the  execution  of 
powers. 

Trusts  for  the  disposition  of  property  are 
treated  as  actual  conveyances,  taking  effect  at 
the  time  when  they  are  directed  to  take  effect, 
and  in  this  manner  the  intention  of  the  testa- 
tor is  carried  out^ 

And,  wherever  a  power  is  in  the  nature  of 
a  trust,  it  will  be  dealt  with  in  the  same  way 
as  a  trust,  and  be  in  like  manner  deemed  an 
actual  conveyance. 

A  discretioDary  power  must  be  exercised 
bona  fide  for  the  end  designed  and  for  no 
other. 

See  Lewin,  Tr.  524-526.  588-544.  69^-709; 
Perry,  Tr.  chap.  8,  Trvsts  that  Ariie  by  Con- 
UrucHonfrom  rowen,  and  Discretumary  Pova- 
er$,  §§608-512;  Hill,  Trustees,  section  on  DU- 
creUonary  Pwiers;  Hwrding  v.  Olyn^  2  White 
&  T.  Lead.  Cas.  in  Eq.  946. 

Y.  The  exercise  of  the  discretion  of  the  ex- 
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ecutors  in  favor  of  the  Tilden  Trust  was  not  a 
condition  precedent,  so  that  the  gift  to  that 
corporation  would  not  take  effect  unless  that 
discretion  were  so  exercised.  The  title  of  that 
corporation  to  the  gift  vested  immediately 
upon  the  granting  of  the  charter,  subject,  how- 
ever, to  the  condition  subsequent  that  it  might 
be  defeated  by  tbe  conclusion  of  the  executors 
that  it  was  inexpedient  to  convey  to  that  body. 

The  authority  ^ven  trustees  to  organize  the 
corporation  and  make  a  conveyance  to  it  is  to 
be  construed  as  a  duty. 

Brown  v.  Higgs,  5  Ves.  Jr.  495. 

The  following  considerations  turn  the  scale 
against  the  construction  which  makes  the  dis> 
cretion  of  the  executors  a  condition  precedent. 

1.  The  law  always  makes  a  gift  vested 
where  it  can. 

Jarman,  Wills,  688. 

2.  Where  the  sift  is  a  residue,  the  presump- 
tion in  favor  of  vesting  is  stronger,  because, 
otherwise,  intestacy  would  follow. 

2  Wms.  Exrs.  1105. 

8.  The  law  inclines  against  any  construction 
which  tends  to  render  a  gift  invalid. 

2  Redf.  Wills.  627. 

Qov.  Tilden  intended  that  his  residuary  es- 
tate should  go  to  this  corporation  in  every 
event  but  one,  namelv,  that  his  executors 
should  think  it  inexpedient.  He  intended  to 
^ive  them  a  discretion  to  prevent  that  deposi- 
tion. But,  of  course,  unless  thus  prevented, 
the  gift  would  take  effect. 

See  2  Jarman,  Wills,  1;  2  Wms.  Exrs.  1182 
et  9eq.;  Hill,  Trustees.  490-492;  Wainwngkt 
V.  Waterman,  1  Ves.  Jr.  311;  Keates  v.  ^r- 
ton,  14  Ves.  Jr.  484;  French  v.  Davidson,  8 
Madd.  396. 

That  the  gift  in  the  present  case  was  made 
through  the  form  of  a  direction,  or  authority 
to  pay  over,  is  quite  immaterial.  The  only 
question  in  any  case  is,  Did  the  testator  intend 
that  the  party  named  by  him  should  have  the 
gift. 

Teeming  v.  Sherratt,  2  Hare,  14. 

l^he  gift  to  the  Tilden  Trust,  when  rightly 
interpreted,  is,  so  far  as  respects  the  vesting  of 
it  in  tbe  corporation,  precisely  like  that  in  Bur- 
riU  V.  Boardman,  48  N.  Y.  fe4,  and  could  be 
enforced  by  judicial  decree,  if  the  executors 
took  no  action. 

The  Tilden  Trust  could  enforce  the  duty  im- 
posed by  the  will  upon  the  executors.  The 
court  would  decree  that  the  executors  pay 
over  the  residue  within  a  reasonable  time  un- 
less they  determined  that  it  was  inexpedient  to 
convey. 

It  would  be  incumbent  upon  the  executors 
to  avow  in  sood  faith  whether  they  had  deter- 
mined that  ft  was  inexpedient  to  convey;  and 
unless  they  showed  an  honest  exercise  of  their 
discretionary  power  upon  the  very  grounds 
stated  in  the  will,  their  pretended  exer- 
cise would  be  set  aside,  and  they  would  be 
compelled  to  make  a  conveyance  in  whole  or 
in  part  as  the  case  might  be. 

FreneJi  v.  Damdson,  8  Madd.  896. 

VI.  After  reading  the  thirty-fifth  article  and 
observing  with  what  care  the  testator  has  pro- 
vided for  the  incorportion  of  a  Free  Puolic 
Library  and  Reading  Boom  in  the  City  of  Kew 
Yore,  and  in  order  to  secure  a  single  compe- 
tent taker  of  his  bounty,  and  made  it  the  duty 
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of  his  executors  to  convey  the  whole,  or  such 
part  as  they  should  deem  adequate  to  that  cor- 
poration, unless  for  some  reason  they  deemed 
It  inexpedient,  and  authorized  them  to  make 
a  different  application  of  his  residue  only  in 
ca^e  the^  deemed  it  inexpedient  to  convey  to 
this  designated  person,  it  is  impossible  to  sup- 
pose that  the  testator  does  not  make  a  primary 
bequest  to  that  institution,  with  an  alternative 
bequest  to  other  objects  in  case  the  primary 
disposition  should  fail. 

The  view  that  wheo  a  discretionary  power 
is  conferred,  the  action  of  the  donees  of  the 
power  cannot  be  reviewed,  is  a  gross  error.  A 
court  of  equity  will  see  that  discretion  is  exer- 
cised, and  in  good  faith. 

Perry,  Tr.  fc^g  611,  511  a;  Aleyn  v.  Bdchier, 
1  White  &  T.  Lead.  Cas.  Eq.  377,  and  noUs. 

Where  a  clause  is  perfectly  distinct  and  in- 
telligible in  itself,  we  should  not  go  to  other 
parts  of  the  instrument  to  find  expressions 
which  may  throw  doubt  upon  its  meaning,  or 
show  that  it  is  vague  and  indefinite. 

Jackson  V.  SiU,  11  Johns.  201;  Roseboom  v. 
Roseboom,  81  N.  Y.  366;  Freeman  v.  Coit,  96  N. 
Y.  63. 

VII.  The  power  bestowed  upon  the  execu- 
tors to  make  endowment  to,  or  withhold  it 
from  the  Tilden  Trust  corporation  is,  of  course, 
a  trust  power,  because  it  is  for  the  benefit  of 
other  persons  than  the  grantees  of  the  power. 
It  is,  however,  not  an  imperative  one,  but  one 
expressly  depending  upon  the  will  of  the 
grantees  within  the  meaning  of  section  96  of 
the  article  (of  the  Revised  Statutes  upon 
Powers. 

If  we  accept  the  view  that  the  condition  is 
precedent,  the  Tilden  Trust  corporation  could 
not  enforce  action  by  the  executors,  and  the 
gift  to  it  would  wholly  fail  unless  the  execu- 
tors chose  to  determine  that  it  was  expedient  to 
make  one.  In  the  case  of  such  determination 
the  gift  would  take  effect,  and  the  corporation, 
should  the  property  not  be  actually  paid  over 
or  delivered,  could  enforce  payment  or  de- 
li verv. 

Vfll.  The  corporation  actually  chartered 
by  the  legislature  under  the  name  of  the 
"Tilden  Trust,'*  is  the  very  corporation  de- 
scribed by  the  testator,  and  its  title  to  the  resi- 
due is  perfect. 

IX.  Although  a  trust  is  not  permissible  in 
this  case,  still,  if  the  right  to  make  the  beauest 
existed,  the  trust,  although  invalid  as  such,  is 
valid  as  a  power  in  trust. 

I  Rev.  Stat.  729,  ^  58. 

It  is  a  mistake  to  suppose  that  the  limitation 
of  trusts  in  our  law  to  a  few  purposes  was  in- 
tended as  a  limitation  of  the  power  of  disposi- 
tion of  property  by  its  owner.  Everything 
which  an  owner  of  property  could  ever  do  with 
it  through  the  instrumentality  of  a  trust,  he 
may  still  do  with  it  through  the  instrumental- 
ity of  a  trust,  or,  failing  that,  a  power. 

Downing  v.  Marshall,  23  N.  Y.  866. 

The  only  inquiry,  therefore,  which  needs  to 
be  made  in  a  case  *like  the  present  is,  whether 
the  testator  had  lawful  power  to  make  the  be- 
quest. If  he  had,  it  matters  not  whether  he 
attempted  to  do  it  through  the  instrumentality 
of  a  trust  or  a  power.  It  is  enough  that  it  is 
valid  as  a  power. 
J    JSelden  v.  Vermilyea,  1  Barb.   68;  Broum  v. 
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Wilbur,  8  Wend.  661 ;  Hotcfikiss  v.  EUing,  86 
Barb.  44;  Fellows  v.  Heermans,  4  Lans.  280;  Re 
McLaughlin,  2  Bradf.  107;  FmclevY.  Depau,  26 
Barb.  224;  Hutckings  v.  Baldwin,  7  Bosw.  286; 
Martin  v.  Martin,  43  Barb.  172;  Lang  v.  Bopke, 
5  Sandf.  368. 

X.  The  precise  legal  description  of  the  dis- 
position made  in  favor  of  the  Tilden  Trust  is 
that  it  is  an  executory  devise  and  bequest. 

1  Jarman,  Wills,  p.  734. 

Messrs,  Daniel  C*  Rollins  and  Georg^e 
F.  Comstock  also  for  appellants. 

Mr,  Delos  MeCnrcLr,  with  Messrs.  Van- 
derpoel.  Green  da  Cuming^,  for  respon- 
dent: 

By  the  thirty-fifth  clause  of  the  will,  an  at- 
tempt is  made  to  create  a  trust  to  depend  for 
its  execution — for  its  validity  or  invalidity — 
upon  the  mere  exercise  of  the  will  of  the  ex- 
ecutors and  trustees. 

No  trust  can  be  created  or  sustained  in  this 
State  which  depends  upon  the  exercise  by  the 
trustee  of  an  election,  whether  he  will  or  will 
not  execute  the  alleged  trust. 

The  discretionary  power  in  the  trustees  to 
give  or  withhold  is  incompatible  with  the  exis- 
tence of  a  valid  tnist. 

HoUand  v.  Alcock,  11  Cent.  Rep.  861,  108  N. 
Y.  312;  Maddison  v.  Andrew,  1  Ves.  Sr.  60; 
Alexander  v.  Alexander,  2  Ves.  Sr.  640;  Kemp 
V.  Kejnp,  5  Ves.  Jr.  849;  Keats  v.  Burton,  14 
Ves.  Jr.  437;  2  Sugden,  Powers,  190;  Gower  v. 
Mainwaring,  2  Ves.  Sr.  88;  Potter  v.  Chapman, 
Amb.  98;  Lee  v.  Young,  2  Younge  &  C.  582; 
Caplin's  Will,  11  Jur.  N.  8.  383;  Prendergast 
V.  Prendergaet,  3  H.  L.  Cas.  195;  Co?s  Trusts, 
4  Kay  ife  J.  199.  2  Perry,  Tr.  §  510;  Hill,  Trus- 
tees, 101;  Morice  v.  Durham,  10  Ves.  Jr.  636; 
(hnmaney  v.  Butcher,  Turn.  &  Russ.  270;  Oibbs 
V.  Rumsey,  2  Ves.  &  B.  297;  Bull  v.  Vardy,  1 
Ves.  Jr.  270. 

It  is  absolutely  essential  to  the  validity  of  a 
trust  in  this  State  that  the  power  conferred  up- 
on the  trustee  be  so  defined  and  limited  by  the 
testator  that  the  courts  can  either  compel  or 
control  its  exercise,  or,  in  default  of  its  exer- 
cise by  the  trustee,  execute  the  power  by  an 
ordinary  decree  in  equity. 

/.m/  V.  Levy,  38  N.  Y.  104;  Dillaye  v.  Green,- 
ough,  45  N.  Y.  445;  Poiter  v.  Cassidy,  79  N.  Y. 
602:  Prichard  v.  Thompson,  95  N.  Y.  81;  Re 
aHara's  Will,  95  N.  Y.  418:  Holland  v.  Al- 
cock, 11  Cent.  Rep.  861,  108  N.  Y.  312. 

The  trust  attempted  to  be  created  cannot  be 
upheld  as  a  trust  for  charity  by  the  application 
of  the  law  relating  to  charftable  uses. 

The  doctrine  of  charitable  uses  does  not  pre- 
vail in  this  State. 

Holmes  v.  Mead,  52  N.  Y.  232;  Yates  v.  Yates, 
9  Barb.  341;  Ayers  v.  Methodist  Epis,  Church 
TruHtees,  3  Sandf.  351;  Levy  v.  Levy,  88  N.  Y. 
97;  Baseom  v.  Albertson,  34  N.  Y.  '584;  Adams 
V.  Perry,  43  N.  Y.  487;  Bolfand  v.  Alco<ik,  su- 
pra. 

The  devise  and  bequest  in  the  thirty-fifth 
clause  is  fatally  uncertain,  both  as  to  its  sub- 
ject and  object. 

In  the  absence  of  the  cy  prks  power,  a  testa- 
mentary provision  for  a  charitable  use  is  void, 
if  the  scheme  of  the  charity,— the  objects  to  be 
benefited,— and  the  amount  and  value  of  the 
property  given,  are  not  so  clearly  and  precisely 
defined  in  the  will  itself  that  the  court  can    by 
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decree,  in  the  exercise  of  its  ordinary  equity 
power,  carry  out  and  administer  the  trust. 

Holland  v.  Aleoek,  supra;  Wright  v.  Alkyns, 
Coop.  115;  Pisnon  v.  Qarnet,  2  Bro.  Ch.  46; 
Oruioys  v,  Colman,  0  Yes.  Jr.  828;  1  Jarman, 
Wills,  5th  Am.  ed.  645;  Levy  v.  Levy,  83  N.  Y. 
107;  Prichard  v.  Thomjmn,  96  N.  Y.  80. 

Any  words  by  which  it  is  expressed,  or  from 
which  it  may  he  implied,  that  the  trustee  has 
the  discretionary  power  of  withdrawing  the 
whole  or  any  part  of  the  subject  from  the  ob- 
ject of  the  testator's  wish  or  request  will  pre- 
vent the  subject  of  the  gift  from  being  certain. 

Knight  v.  Knight,  8  Beav.  148;  L^mere  v. 
Lavie,  2  Myl.  &  K.  197;  Mereditfi  v.  Heneage,  1 
Sim.  556;  Sale  v.  Moore,  Id.  584;  Bade  v.  Eade,  5 
Madd.  118 ;  Pierson  v.  Garnet,  2  Bro.  Ch.  46  ; 
Sprange  v.  Barnard^  2  Bro.  Ch.  585;  Bland  v. 
Bland,  2  Cox,  C.  C.  849;  Curtis  v.  Bippon,  5 
Madd.  434;  Wilson  v.  Major,  11  Ves.  Jr.  205; 
Knight  v.  JBoughton,  11  Clark  &  F.  513;  Russell 
V.  Jackson,  10  Hare,  218;  Tibbits  v.  Tihhits,  19 
Ves.  Jr.  664;  Flint  v.  Hughes,  ^Bea,Y.  342;  Hill, 
Trustees,  8d  ed.  116;  Boyle,  Charities,  bk.  2, 
§  3,  p.  816. 

The  objects  of  the  testator^s  bounty  are  en- 
tirely uncertain  and  indefinite. 

There  is  no  more  necessity  for  a  properly 
defined  grantee  in  a  deed  than  for  a  cestui  que 
trust  capable  of  taking,  and  so  defined  and 
pointed  out  that  the  trust  will  not  be  void  for 
uncertainty. 

GaUego  v.  Aity-Gen,  3  Leigh,  457;  Beekman 
V.  Bonfor,  23  K  Y.  306:  Levy  v.  Levy,  33^  N. 
Y.  101:;  Morice  v.  Durham,  9  Ves.  Jr.  400; 
Sonleyy.  Clockmaker's  Co,  1  Bro.  Ch.  81;  Phelps 
V.  Pond,  23  N.  Y.  77;  Wheeler  v.  Smith,  60  U. 
S.  9  How.  55, 13  L.  ed.  44;  Rose  v.  Rose,  4  Abb. 
App.  Dec.  Ill;  Philadelphia  Baptist  Ajsso,  Trus- 
tees V.  Hart,  17  U.  S.  4  Wheat.  1,  4  L.  ed. 
499. 

The  beneficiaries  must  be  specifically  named 
in  the  testatoi's  will,  and  so  defined  and  limited 
by  the  testator  himself  that  the  court  can  read 
in  the  will  the  object  of  the  testator's  bounty, 
and  by  its  decree  transmit  to  the  designated 
persons  or  class  of  persons  the  use  of  the  pre- 
cise property  which  the  testator  has  declared 
that  they,  and  they  alone,  should  enjoy. 

Levy  V.  Levy,  38*^.  Y.  104;  Poirer  v.  Cassidy, 
79  N.  Y.  602;  Prichard  v.  Thompson,  96  N.  Y. 
81;  Dillaye  v.  Greenough,  45  N.  Y.  446. 

The  provisions  of  this  will  cannot  be  upheld 
as  an  executoiy  devise  of  the  residuary  estate 
to  the  Tilden  Trust. 

Ang.  &  A.  Corp.  §  184:  Re  Porter,  1  Coke, 
24;  Atty-Gen.  v.  Bonyer,  3  Ves.  Jr.  714;  Inglis 
V.  Sailors  Snug  Harbor,  28  U.  S.  3  Pet.  99,  7 
L.  ed.  617;  BumU  v.  Boardman,  43  N.  Y.  264; 
Shipman  y.  Rollins,  98  N.  Y.  811. 

An  executory  devise  cannot  be  prevented  or 
defeated  by  any  alteration  of  the  estate  out  of 
which,  or  after  which,  it  is  limited,  or  by  any 
mode  of  conveyance. 

Jackson  V.  Robins,  16  Johns.  589;  Jackson  v. 
BuU,  10  Johns.  19;  Moffat  v.  Strong,  10  Johns. 
12;  Paferson  v.  EUis,  11  Wend.  289. 

There  can  be  no  valid  disposition  of  property 
unless  the  title  is  made  to  vest  in  some  person, 
natural  or  artificial,  within  the  prescribed  pe- 
riod, by  force  of  the  gift  itself. 

Shertcood  v.  American  Bible  Soc.  4  Abb.  App. 
Dec.  288;  Downing  v.  Marshall,  23  N.  Y.  366; 
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Owens  V.  Missionary  Soc.  of  M.  E.  Church,  14 
N.  Y.  880. 

If  the  limitation  be  in  such  terms  that  it  may 
or  may  not  take  effect  within  that  time  it  is 
void. 

PaUrson  v.  EUis,  11  Wend.  259;  Tatar  v. 
Tator,^Bsxb.  481;  Jocelyn  v.  Nott,  44  Conn. 
55;  Donahue  v.  McNichol,  61  Pa.  73;  Sears  v. 
Putnam,  102  Mass.  5. 

If  the  trust  is  invalid  the  disposition  of  the 
property  cannot  be  upheld  as  a  power  in  trust. 

Garvey  v.  McDeviit,  72  N.  Y.  562;  Morice  v. 
Durham,  10  Ves.  Jr.  536. 

In  the  thirty- fifth  clause  there  are  not  two 
distinct  and  separate  alternative  gifts. 

Messrs,  Lyman  D.  Brewster  and  Joseph 
H.  Choate  also  for  respondent. 

Brown,  /.,  delivered  the  opinion  of  the 
court: 

Samuel  J.  Tilden  died  in  August,  1886.  leav- 
ing a  last  will  and  testament  dated  in  Apiil, 
1884.    He  left  surviving  him,  as  his  only  next 
of  kin  and  beirs-at-law,  one  sister,  two  nephews, 
one  of  whom  is  the  plaintiff  in  this  action,  and 
four  nieces.    The  defendants  Bigjelow,  Green, 
and  Smith  were  by  the  will  appointed  the  ex- 
ecutors thereof  and  trustees  of  the  trusts  there 
in   created,  and,  the  will  having  been    duly 
admitted  to  probate  in  October,  1»86,  they  im- 
mediately qualified,  and  entered  upon  the  dis- 
charge   of  their  duties  as  such.     This  action 
was  brought  to  obtain  a  construction  of  the  will. 
By  the  complaint  the  38d,  34th  and  35th  ar- 
ticles were  assailed  as  being  invalid,  but  upon 
the  trial  no  question  was  raised  as  to  the  iwo 
first  named,  and  no  determi nation  in  respect 
thereto  was  made.    The  supreme  court  held 
that  the  effect  of  the  35th  and  39th  articles  of 
the  will  was  to  create  one  general  trust   for 
charitable  purposes,  embracmg  the  entire  re- 
siduary estate,  and  vest  in  the  trustees  a  discre- 
tion with  respect  to  the  disposition  of  such  es- 
tate by  them;  that  the  testator  did  not  intend 
to  and  did  not  confer  upon  any  person  or  per- 
sons an^  enforceable  right  to  any  portion  of 
said  residuary  estate,  and  did  not  designate  any 
beneficiary  who  was  or  would  be  entitled  to 
demand  the  execution  of  the  trust  in  his  or  its 
behalf,  and  declared  the  provision  of  the  will 
relating  to  the  disposal  of  the  residuaiy  estate 
for  such  reasons  illegal  and  void.    It  is  essen- 
tial to  a  proper  understanding  of  the  will  to 
read  the  two  articles  above  named  together,  and 
they  are  here  quoted,  the  last  being  placed  first: 
** Thirty-ninth.  I  hereby  devise  and  bequeath 
to  my  said  executors  and  trustees,  and  to  their 
successors  in  the  trust  herebv  created,  and  to 
the  survivors  or  survivor  of  them,  all  the  rest, 
residue,  and  remainder  of  all  the  property,  real 
and  personal,  of  whatever  name  or  nature,  and 
wheresoever  situated,  of  which  I  may  be  seised 
or  possessed,  or  to  which  I  may  be  entitled  at 
the   time  of  my  decease,  which  may  remain 
after  instituting  the  several  trusts  for  the  bene- 
fit of  specific  persons;  and,  after  making  pro- 
vision for  the  specific  bequests  and  objects  as 
herein  directed,  to  have  and  to  hold  the  same 
unto   my  said  executors  and  trustees,  and  to 
their  successors  in  the  trust  hereby  created,  and 
the  survivors  or  survivor  of  them  in  trust,  to 
possess,    hold,  manage,  and  take  care  of  the 
same  during  a  period  not  exceeding  two  lives 
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in  being;  that  is  to  say,  the  lives  of  my  niece 
Ruby  S.  Tilden,  and  my*  grandniece  Susie 
Whittlesey,  and  until  the  aecease  of  the  survi- 
vor of  the  said  two  persons,  and,  after  deduct- 
ing all  necessary  and  proper  expenses,  to  apply 
the  same,  and  the  proceeds  thereof,  to  the  ob- 
jects and  purposes  mentioned  in  this,  my  will." 
** Thirty-fifth,  I  request  my  said  executors  and 
trustees  to  obtain,  as  speedily  as  possible,  from 
the  Legislature  an  act  of  incorporation  of  an  in- 
stitution to  be  known  as  the  'Tilden  Trust,' 
with  capacity  to  establish  and  maintain  a  free 
library  and  reading-room  in  the  City  of  New 
York,  and  to  promote  such  scientific  and  edu- 
cational objects  as  my  said  executors  and  trus- 
tees may  more  particularly  designate.  Such 
corporation  shall  have  not  less  than  five  trus- 
tees, with  power  to  fill  vacancies  in  their  num- 
ber; and  in  case  said  institution  shall  be  incor- 
porated in  a  form  and  manner  satisfactory  to 
my  said  executors  and  trustees  during  the  life- 
time of  the  survivor  of  the  two  lives  in  being 
upon  which  the  trust  of  my  general  estate  here- 
in created  is  limited,  to  wit,  the  lives  of  Ruby 
8.  Tilden  and  Susie  Whittlesey,  I  hereby  au- 
thorize my  said  executors  and  trustees  to  or- 
ganize the  said  corporation,  designate  the  first 
trustees  thereof,  and  to  convey  or  apply  to  the 
use  of  the  same  the  rest,  residue,  and  remain- 
der of  all  of  my  real  and  personal  estate  not 
specifically  disposed  of  by  this  instrument,  or 
so  much  thereof  as  they  may  deem  expedient; 
but  subject,  nevertheless,  to  the  special  trusts 
herein  airected  to  be  constituted  for  particular 
persons,  and  to  the  obligations  to  make  and 
keep  good  the  said  special  trusts,  provided  that 
the  said  corporation  shall  be  authorized  by  law 
to  assume  the  obligations.  But  in  case  such 
institution  shall  not  be  so  incorporated  during 
the  lifetime  of  the  survivor  of  the  said  Ruby  8. 
Tililen  and  Susie  Whittlesey,  or  if  for  any 
cause  or  reason  my  said  executors  and  trustees 
shall  deem  it  inexpedient  to  convey  said  rest, 
residue,  and  remainder,  or  any  part  thereof,  or  to 
apply  the  same,  or  any  part  thereof,  to  said  in- 
stitution, I  authorize  my  eaid  executors  and 
trustees  to  apply  the  rest,  residue,  and  remain- 
der of  my  property,  real  and  personal,  after 
making  good  the  said  special  trusts  herein  di- 
rected to  be  constituted,  or  such  portion  thereof 
as  they  may  not  deem  it  expedient  to  apply  to 
its  use.  to  such  charitable,  educational  and 
scientific  purposes  as.  in  the  judgment  of  my 
said  executors  and  trustees,  will  render  the 
said  rest,  residue,  and  remainder  of  my  prop- 
erty most  widely  and  substantially  beneficial  to 
the  interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  com- 
mencement of  this  action.the  Legislature  passed 
an  Act  incorporating  the  Tilden  Trust,  and  au- 
thorizing it  to  establish  and  maintain  a  free 
library  and  reading-room  in  the  City  of  New 
York.  The  institution  was  organized,  and  the 
executors  and  trustees  made  to  it  a  conveyance 
of  the  residuary  estate,  and  the  conveyance  was 
formally  accepted  by  the  trustees  thereof. 

The  law  is  settled  in  this  State  that  a  certain 
designated  beneficiary  is  essential  to  the  crea- 
tion of  a  valid  trust.  The  remark  of  Judge 
Wright  in  Le^  v.  Lety,  83  N.  Y.  107,  that  "if 
there  is  a  single  postulate  of  the  common  law 
estaiilished  by  an  unbroken  line  of  decisions,  it 
js  that  a  trust,  without  a  certain  beneficiary 
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who  can  claim  its  enforcement,  is  void,"  has 
been  repeated  and  reiterated  by  recent  decisions 
of  this  court  {Priehard  v.  Thommon,  95  N.  Y. 
76;  HoUand  v.  Alcoek,  108  N.  Y.  813,  11  Cent. 
Rep.  861;  Bead  v.  WiUiatM,  125  N.  Y.  560); 
ana  the  objection  is  not  obviated  by  the  exist- 
ence of  a  power  in  the  trustees  to  select  a  bene- 
ficiary, unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised  has  been 
designated  by  the  testator  with  such  certainty 
that  the  court  can  ascertain  who  were  the  ob- 
jects of  the  power.  The  equitable  rule  that 
prevailed  in  the  English  court  of  chancery 
known  as  the  **ey  pris  doctrine,"  and  which 
was  applied  to  uphold  gifts  for  charitable  pur- 
poses when  no  beneficiary  was  named,  has  no 
place  in  the  jurisprudence  of  this  State.  Holmes 
V.  Mead,  52  N.  Y.  882;  HoUand y.  Alcoek,  supra. 
If  the  Tilden  Trust  is  but  one  of  the  benefi- 
ciaries which  the  trustees  may  select  as  an  ob- 
ject of  the  testator's  tK)unty,  then  it  is  clear  and 
conceded  by  the  appellants  that  the  power  con- 
ferred by  the  will  upon  the  executors  is  void 
for  indefiniteness  and  uncertainty  in  objects 
and  purposes.  The  range  of  selection  is  un- 
limited. It  is  not  confined  to  charitable  insti- 
tutions of  this  State,  or  of  the  United  States, 
but  embraces  the  whole  world.  Nothing  could 
be  more  indefinite  or  uncertain,  and  broader 
and  more  unlimited  power  could  not  be  con- 
ferred than  to  apply  the  estate  to  "such  chari- 
table, educational,  and  scientific  purposes  as 
in  the  judgment  of  my  executors  will  render 
said  residue  of  my  property  most  widely  and 
substantially  beneficial  to  mankind."  "A 
charitable  use,  where  neither  law  nor  public 
policy  forbids,  may  be  applied  to  almost  any- 
thing that  tends  to  promote  the  well-doing  and 
well-being  of  social  man."  Perry,  Tr.  §  637. 
''Such  a  power  is  distinctly  in  contravention  of 
the  policy  of  the  Statute  of  Wills.  It  substi- 
tutes for  the  will  of  the  testator  the  will  of  the 
donees  of  the  power,  and  makes  the  latter  con- 
trolling in  the  disposition  of  the  testator's  prop- 
erty. That  cannot  well  be  said  to  be  a  dispo- 
sition by  the  will  of  the  testator  with  which  the 
testator  had  nothing  to  do,  except  to  create  an 
authority  in  another  to  dispose  of  the  property 
according  to  the  will  of  the  donees  of  the  power. " 
Head  V.  WiUiams,  125  N.  Y.  569. 

Unless,  therefore,  within  the  rules  which 
control  courts  in  the  construction  of  wills,  we 
can  separate  the  provision  in  reference  to  the 
Tilden  Trust  from  the  general  direction  as  to 
the  disposition  of  the  testator^s  residuary  estate 
contained  in  the  last  clause  of  the  thirty-fifth 
article,  and  find  therein  that  a  preferential  right 
to  some  or  all  of  such  estate  is  given  to  that 
institution  when  incorporated,  and  one  which 
the  court,  at  the  suit  of  said  institution,  could 
enforce  within  the  two  lives  which  limit  the 
trust,  we  must,  within  the  principle  of  the  cases 
cited,  declare  such  provision  of  the  will  invalid, 
and  afllrm  the  judgment  of  the  supreme  court. 
The  appellants  claim  that  the  power  conferred 
upon  the  executors  to  endow  tne  Tilden  Trust 
may  be  upheld  independently  of  the  invalidity 
of  the  power  given  to  apply  the  estate  to  such 
charities  as  would  most  widely  benefit  mankind. 
The  proposition  is  that  by  the  thirty-fifth  article 
the  testator  made  two  distinct  alternative  pro- 
visions for  the  disposition  of  his  residuary 
estate,— one  primary,  for  the  incorporation 
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and  endowment  of  the  Tilden  Trust;  the  other 
ulterior,  and  to  be  effectual  only  in  case  the 
executors  deemed  it  inexpedient  to  apply  the 
residue  to  that  corporation;  and  it  is  claimed 
that  this  provision  of  the  will  constitutes  a  trust 
to  be  executed  for  the  benefit  of  the  Tilden 
Trust,  or  confers  ux)on  the  trustees  a  power  in 
trust,  or  that  it  constitutes  a  gift  in  the  nature 
of  an  executory  devise. 

The  latter  proposition  rests  upon  the  assump- 
tion that  there  is  by  the  will  a  primary  cift, 
complete  and  perfect  in  itself,  to  the  TlTden 
Trust,  that  vests  the  title  in  that  corporation 
immediately  upon  its  creation.  That  a  valid 
devise  or  bequest  may  be  limited  to  a  corpora- 
tion to  be  created  after  the  death  of  the  testator, 
provided  it  is  called  into  being  within  the  time 
allowed  for  the  vesting  of  future  estates,  is  not 
denied.  Perry,  Tr.  p.  872,  §  736.  That  ques- 
tion was  decided  in  Jnglis  v.  Sailors  anug 
HarJxyr,  28  U.  S.  8  Pet.  99,  7  L.  ed.  617,  and  in 
BurriU  v.  Boardman,  48  N.  Y.  254. 

In  those  cases  the  gift  was  treated  as  in  the 
nature  of  an  executory  devise,  dependent  upon 
the  incorporation  of 'the  institution  contem- 
plated by  the  will,  and  which  would  vest  upon 
the  occurrence  of  that  event. 

But,  in  view  of  the  language  of  the  will  be- 
fore us,  that  proposition  cannot  be  maintained 
here.  By  an  executory  devise,  a  freehold  was 
limited  to  commence  in  the  future,  and  needed 
no  particular  estate  to  support  it.  It  arose  upon 
the  happening  of  a  specified  event,  and  the  fee 
descended  to  the  heir  at-law  until  the  contin- 
gency happened.  By  our  Revised  Statutes 
executory  devises  are  abolished,  and  expectant 
estates  are  substituted  in  their  place,  and  such 
estates,  when  the  contingency  happens  upon 
which  they  are  limited,  vest  by  force  of  the 
instrument  creating  them,  and  this  right  in  the 
expectant  cannot  be  defeated  by  any  person. 
But  the  testator  here  intended  not  to  create  such 
an  estate.  The  Tilden  Trust  takes  nothing  by 
virtue  of  the  will.  The  residuary  estate  is 
vested  in  the  trustees,  or  intended  to  be,  and  it  is 
solely  by  their  action  that  it  is  to  become  vested 
in  the  Tilden  Trust.  It  is  only  in  case  that  the 
executors  deem  it  expedient  so  to  do  that  they 
are  to  convey  the  whole  or  any  part  of  the 
residue  to  the  Tilden  Trust  Whether  that 
corporation  should  take  anything  rested  wholly 
in  the  discretion  of  the  executors,  as  the  ex- 
pediency or  inexpediency  of  an  act  is  always  a 
matter  of  pure  discretion.  2  Perry,  Tr.  S§  507, 
508.  Every  expression  used  in  the  will  indicates 
the  bestowal  of  complete  discretionary  power  to 
convey  or  not  to  convey, and  the  creation  and  be- 
stowal of  such  a  power  in  the  executors  is  wholly 
opposed  to  and  fatal  to  the  existence  of  an  execu- 
U>Tj  devise.  In  this  respect  the  case  differs 
from  those  cited.  In  Inglis  v.  Sailors  Snug 
Harbor  there  was  no  trust  created,  no  discre- 
tion vested  in  the  executor,  no  conveyance  to 
be  made  after  the  testator's  death.  Mis  inten- 
tion to  give  his  property  to  a  corporation  to  be 
4;reated  to  carry  out  his  charitable  purpose  was 
clear.  Such  was  the  fact,  also,  in  BurriU  v. 
Boardman.  By  the  will  in  that  case  the  prop- 
erty was  given  directly  to  the  corporation, 
which  the  testator  contemplated  should  be 
created  after  his  death.  No  trust  was  created, 
and  no  discretion  was  bestowed  upon  the  exec- 
utors to   determine  whether  the  corporation 
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should  or  should  not  have  it.  Once  created, 
the  property,  by  force  of  the  will,  vested  in  the 
corporation.  The  only  similarity  between  that 
case  and  this  is  that  the  trustees  there,  as  here, 
were  directed  to  apply  to  the  Legislature  for  an 
act  of  incorporation.  In  case  the  Legislature 
refused  to  ^nt  a  liberal  charter,  then  the  trus- 
tees were  directed  to  pay  over  the  estate  to  the 
government  of  the  United  States.  But  no  dis- 
cretion was  given  to  the  executors  to  determine 
upon  any  event  whether  or  not  the  corporation, 
once  created,  should  take  the  property. 
"Nothing,"  said  Chi^  Justice  Church,  "can 
be  more  certain  than  that  the  testator  designed 
that  the  title  to  the  funds  or  property  in  the 
possession  of  the  trustees  or  elsewhere,  which 
was  included  in  the  residuary  clause,  should 
vest  in  the  corporation  immediately  upon  its 
creation."  "An  application  was  to  be  made 
to  the  Legislature  after  the  testator's  death  for 
a  charter.  If  obtained,  the  bequest  would  take 
effect;  if  not,  it  would  go  to  the  ulterior  donee. 
If  the  charter  applied  for  and  granted  should 
not  be  liberal,  and  in  accordance  with  the  pro- 
visions of  the  will,  the  ulterior  donee  or  next 
of  kin  could  challenge  its  right  to  take  the  be- 
q^est.  It  would  then  become  a  judicial  ques- 
tion." So,  clearly,  no  question  in  that  case 
was  left  to  the  judgment  of  the  trustees.  They 
were  not  to  determine,  even,  whether  the  char- 
ter was  a  liberal  one.  That  was  a  question  for 
the  court,  that  would  have  been  decided  in  any 
contest  over  the  property  between  the  corpora- 
tion and  the  next  of  kin  or  ulterior  donee.  A 
discretionary  power  in  executors  or  trustees 
was  not,  therefore,  an  element  in  the  BurriU 
Case.  Not  so  here.  Here  we  have  the  un- 
limited authority  delegated  to  the  executors  to 
withhold  the  entire  property  from  the  corpora- 
tion, if  they  choose  so  to  do.  There  the  cor- 
poration, once  created,  was  vested  immediate- 
ly, by  force  of  the  will,  with  the  title  to  the 
property.  Here,  although  the  corporation 
may  be  created  in  a  form  and  manner  satis- 
factory to  trustees,  it  takes  nothing  unless  the 
executors,  considering  every  cause  and  reason, 
deem  it  expedient  to  convey  to  it  some  or  all  of 
the  residuary  estate.  In  the  BurriU  Case  the 
testator  made  a  direct  gift  to  a  designated  bene- 
ficiary, the  Roosevelt  Hospital.  In  this  case 
Mr.  Tilden  gave  nothing  to  the  Tilden  Trust, 
but  simplv  authorized  his  executors  to  endow 
it  if,  in  their  judgment  and  discretion,  they 
should  deem  it  expedient.  Moreover,  after 
creating  numerous  special  trusts,  and  setting 
apart  portions  of  his  estate  for  such  several 
special  trust  funds,  the  testator,  by  the  thirty- 
ninth  article  of  the  will,  gives  the  whole  of  the 
residuary  estate  to  his  executors,  in  trust  for 
the  purposes  mentioned  in  the  thirty-fifth  arti- 
cle; bestowing  upon  them,  so  far  as  language 
could  do  so,  the  title  to  all  the  property,  to  be 
held  and  possessed  during  the  lives  of  his  niece 
Ruby  S.  Tilden,  and  his  grandniece  Susie 
Whittlesey,  and  which  he  denominated  the 
"general  trust"  of  his  estate.  He  clearly  in- 
tended by  this  provision  to  create  an  active 
trust  in  his  whole  residuary  estate,  and  to  give 
to  his  executors  a  discretionary  power  to  give 
such  part  of  it  as  they  deemed  expedient  to  the 
Tilden  Trust  or  to  withhold  all  from  it.  Hav- 
ing  intended  to  convey,  so  far  as  he  was  able 
to  do,  the  title  to  his  whole  estate  to  trustees. 
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nothing  was  left  that  could  be  the  subject  of  a 
gift  to  the  Tilden  Trust 

We  come,  therefore,  to  the  consideration  of 
the  question  whether  the  thirty-fifth  article  can 
be  upheld  as  constitutiuff  a  separate  trust  or 
power  in  trust  for  the  benefit  of  the  Tilden 
Trust  The  afi^rmative  of  this  question  can  be 
maintained  only  by  considering  the  direction 
to  convey  to  the  Tilden  Trust  as  a  power  sepa- 
rate by  itself,  and  distinct  and  independent 
from  the  power  to  convey  to  such  charitable 
purposes  as  in  the  judgment  of  the  trustees 
would  be  most  widely  and  substantially  bene- 
ficial to  mankind.  The  latter  provision  is 
eliminated  from  the  will  altogether  by  the  ap- 
pellants, and  then  the  instrument  is  construed 
as  if  the  eliminated  provision  had  never  existed. 
The  appellants  invoke  the  aid  of  the  principle 
that  where  several  trusts  are  created  by  a  will, 
which  are  independent  of  each  other,  and  each 
complete  in  itself,  some  of  which  are  lawful 
and  others  unlawful,  and  which  may  be  sepa- 
rated from  each  other,  the  illegal  trusts  may  be 
cut  off,  and  the  legal  ones  permitted  to  stand. 
This  rule  is  of  frequent  application  in  the  con- 
struction of  wills,  but  it  can  be  applied  only  in 
aid  and  assistance  of  the  manifest  intent  of  the 
testator,  and  never  where  it  would  lead  to  a 
result  contrary  to  the  purpose  of  the  will,  or 
work  injustice  among  the  beneficiaries,  or  de- 
feat the  testator's  scheme  for  the  disposal  of 
his  property.  The  rule,  as  applied  in  all  re- 
ported cases,  recognizes  this  limitation,  that 
when  some  of  the  trusts  in  a  will  are  legal,  and 
some  illegal,  if  they  are  so  connected  together 
as  to  constitute  an  entire  scheme,  so  that  the 
presumed  wishes  of  the  testator  would  be  de- 
feated, if  one  portion  was  retained  and  other 
portions  rejected,  or  if  manifest  injustice  would 
result  from  such  construction  to  the  beneficia- 
ries or  some  of  them,  then  all  the  trusts  must 
be  construed  together,  and  all  must  be  held 
illegal,  and  must  fall.  Manice  v.  Manice,  43 
N.  Y.  803;  Van  SJiuywr  v.  Mulford,  59  N.  Y. 
426;  Knox  v.  Jones,  47  N.  Y.  389;  Benedict  v. 
Wehh,  98  N.  Y.  460;  Kemiedy  v.  Hoy,  105  N. 
Y.  135,  6  Cent.  Rep.  805.  The  cases  cited 
fairly  illustrate  the  practical  application  of  this 
rule  by  the  courts. 

In  Knox  \,  Janes  the  testator  created  one 
trust  to  receive  and  pay  over  the  income  of  his 
estate  to  his  brother  for  his  life,  and  then  to  his 
sisters,  with  cross-limitations  over  as  between 
them,  remainder  to  the  children  of  his  sister 
Gkorgiana,  and,  in  default  of  children,  to 
Columbia  College.  This  court  held  the  whole 
trust  invalid,  and  refused  to  sustain  the  provis- 
ion in  behalf  of  the  testator's  brother,  on  the 
ground  that  there  was  but  a  single  trust,  which 
provided  for  all  the  beneficiaries,  and  that  they 
were  all  embraced  in  a  common  purpose;  that 
the  several  provisions  of  a  single  trust  could 
not  be  severed,  and  those  that  violated  the 
Statute  against  Perpetuities  dropped,  and  the 
others  sustained.  In  Van  Schvpver  v.  Mulford 
a  gift  to  the  testator's  wife  of  the  rents  and  in- 
come and  profits  of  the  estate  during  life  was 
upheld,  and  declared  to  be  valid,  although  the 
devise  over  might  be  void,  on  the  ground  that 
the  gift  to  the  wife  was  separate  and  distinct 
from  the  other  provision  of  the  will,  and  bad 
no  effect  beyond  her  life  or  upon  the  ultimate 
disposition  of  the  estate.     In  Benedict  v.  We^ 
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the  testator  created  separate  trusts  in  two  thirds 
of  his  estate  for  the  benefit  of  his  four  children. 
Three  of  the  trusts  were  held  to  be  valid  and 
one  invalid,  on  the  ground  that  the  trust  term 
transgressed  the  statute.  But  the  court  refused 
to  sustain  the  valid  trusts,  on  the  ground  that 
to  do  so  would  defeat  the  intention  of  the  testa- 
tor in  the  disposition  of  his  property,  and  work 
injustice  among  the  beneficiaries  by  permitting 
three  of  the  children  to  take  under  their  re- 
spective trusts,  and  also  as  heirs-at-law  in  the 
one  fourth  as  to  which  the  trust  was  declared 
invalid. 

The  result  of  these  and  all  other  cases  is 
that,  in  applying  the  nile  invoked  by  the  ap- 
pellants, which  permits  unlawful  trusts  to  be 
eliminated  from  the  will,  and  those  that  are 
lawful  to  be  enforced,  we  must  not  violate  the 
intention  of  the  testator,  or  destroy  the  scheme 
that  he  has  created  for  the  disposition  of  his 
property.  We  may  enforce  and  effectuate  his 
will,  and  give  full  effect  to  his  intent,  provided 
it  does  not  violate  any  cardinal  rule  of  law;  but 
we  cannot  made  a  new  will,  or  build  up  a 
scheme,  for  the  purpose  of  carrying  out  what 
might  be  thought  was  or  would,  be  in  accord- 
ance with  his  wishes.  At  the  threshold  of 
every  suit  for  the  construction  of  a  will  lies  the 
rule  that  the  court  must  give  such  construction 
to  its  provisions  as  will  effectuate  the  general 
intent  of  the  testator,  as  expressed  in  the  whole 
instrument.  It  may  transpose  words  and 
phrases,  and  read  its  provisions  in  an  order  dif- 
ferent from  that  in  which  they  appear  in  the 
instrument,  insert  or  leave  out  provisions,  if 
necessary,  but  only  in  aid  of  the  testator's  in- 
tent and  purpose;  never  to  devise  a  new  scheme 
or  to  make  a  new  will.  The  fact  that  the  ex- 
ecutors of  the  will  applied  to  the  Legislature, 
and  procured  the  incorporation  of  the  Tilden 
Trust  in  a  form  and  manner  satisfactory  to 
themselves,  and  have  deemed  it  expedient  to 
convey  to  it  the  whole  residuary  estate,  and 
have  executed  a  conveyance  thereof,  is  not  a 
matter  for  consideratfon  in  this  connection. 
This  point  was  considered  in  Holland  v.  AlC'*rk 
and  in  Read  v.  Williams,  supra,  and  it  was  held 
that  the  validity  of  the  power  depended  upon 
its  nature,  and  not  on  its  execution.  In  the 
latter  case  the  testator  bequeathed  the  residue 
of  his  estate  "to  such  charitable  institutions 
and  in  such  proportion  a?  my  executors,  byand 
with  the  advice  of  my  friend  Rev.  John  Hall, 
D.  D.,  shall  choose  and  designate."  And  prior 
to  the  commencement  of  the  action  the  execu- 
tors, with  the  advice  of  Dr.  Hall,  made  a  writ- 
ten choice  and  designation  of  certain  incorpo- 
rated institutions  existing  under  the  laws  of 
this  State,  among  whom  they  directed  the 
residuary  estate  to  be  divided.  The  fact  of 
selection  was  not  deemed  material,  and  the  will 
was  declared  invalid. 

The  rights  of  heirs  and  next  of  kin  exist  un- 
der the  Statutes  of  Descent  and  Distribution, 
and  vest  immediately  upon  the  death  of  the 
testator.  If  the  trust  or  power  attempted  to  be 
created  by  the  will,  or  the  disposition  therein 
made,  is  valid,  their  rights  are  subject  to  it; 
but,  if  invalid,  they  immediately  become  en- 
titled to  the  property.  Hence  the  existence  of 
a  valid  trust  is  essential  to  one  claiming  as  trus- 
tee to  withhold  the  property  from  the  heir  or 
next  of  kin.    What  a  trustee  or  donee  of  a 
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power  may  do  becomes,  therefore,  immaterial. 
What  be  does  must  be  done  under  a  Yalid 
power,  or  the  act  is  unlawful.  If  the  power 
exercised  is  unauthorized,  the  act  is  of  no  force 
or  validity.  In  such  case,  there  is  no  trust  or 
power.  There  is  nothing  but  an  unauthorized 
act,  ineffectual  for  any  puipose.  It  is  not 
deemed  material  to  the  aecision  of  the  ques- 
tion now  under  consideration  whether  the  pro- 
visions of  the  will  relating  to  the  residuary 
estate  are  regarded  as  constituting  a  trust  Or  a 
power  in  trust,  except  so  far  as  that  fact  may 
be  indicative  of  the  testator's  intention.  If 
there  was  a  trust,  then  the  executors  took  title 
to  the  residuary  estate;  but  if  there  is  created  a 
valid  power  in  trust,  it  will  be  executed  with 
substantially  the  same  effect  as  if  the  will 
created  a  trust-estate.  But  section  58  of  the 
Statute  of  Uses  and  Trusts,  which  declares 
that  when  an  express  trust  is  created  for  any 
purpose  not  enumerated  in  the  foregoing  sec- 
tions no  estate  shall  vest  in  the  trustees,  but  the 
trust,  if  directing  the  performance  of  an  act 
which  may  be  lawfully  performed  under  a 
power,  sliould  be  valid  as  a  power  in  trust,  is 
not,  of  course,  susceptible  of  the  construction 
that  a  trust,  invalid  because  in  conflict  with 
some  cardinal  rule  of  law,  could  be  upheld  as 
a  power.  Every  trust  necessarily  includes  a 
power.  There  is  always  something  to  be  done 
to  the  trust  property,  and  the  trustee  is  em- 
powered to  do  it,  and,  if  the  trust  is  invalid  be- 
cause the  power  to  dispose  of  the  property  is 
Dot  one  that  the  law  recognizes,  it  cannot  be 
upheld  as  a  power  in  trust.  The  rules  applica- 
ble to  the  execution  of  trusts  in  this  respect  are 
equally  applicable  to  the  execution  of  powers, 
and,  as  it  is  of  no  particular  importance  in  this 
case  in  whom  the  title  to  the  residuary  estate  is 
vested,  it  is  not  material  to  the  decision  whether 
the  provisions  of  the  will  are  examined  as  a 
trust  or  as  a  power  in  trust.  The  purpose  of 
the  trust  is  lawful,  and  personfU  property 
which  constitutes  the  greater  part  of  the  testa- 
tor's estate  was  a  proper  subject  of  the  trust 
that  the  testator  intended,  and,  if  il  is  invalid, 
it  is  because  the  power  conferred  on  the  trus- 
tees for  the  disposal  of  the  estate  is  so  uncer- 
tain and  ipdefinite  that  its  execution  cannot  be 
controlled  or  enforced  by  the  courts.  In 
Priehard  v.  Thompson  the  legal  title  to  the 
fund  was  vested  in  the  executors  in  trust.  In 
Read  v.  Williams  the  executors  were  given  a 
power  in  trust.  But  the  court  said  there  was 
ID  that  respect  no  legal  distinction,  and  the 
power  in  the  latter,  as  the  trust  in  the  former, 
case  was  declared  invalid. 

But  the  nature  of  the  estate  which  the  testa- 
tor intended  to  convey  to  his  trustees,  and  the 
Datnre  of  the  power  intended  to  be  delegated  to 
them,  is  of  importance  in  ascertaining  his  in- 
tent, and  determining  what  was  the  scheme 
that  he  had  for  the  disposal  of  his  property. 
By  our  Revised  Statutes  (vol.  1,  p.  733),  pow- 
ers as  they  existed  by  the  common  law  were 
abolished,  and  thereafter  their  creation,  con- 
struction, and  execution  were  to  be  governed 
by  statute.  Thev  are  classified  as  general  and 
special,  beneficial  and  in  trust.  A  beneficial 
power  is  one  that  has  for  its  object  the  epuntee 
of  the  power,  and  is  executed  solely  for  his 
benefit.'  Section  79.  Trust  poweii,  on  the 
other  hand,  have  for  their  object  persons  other 
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than  the  grantee,  and  are  executed  solely  for 
the  benefit  of  such  other  persons.  Sections 
04,  05.  Trust  powers  are  imperative,  and 
their  performance  may  be  compelled  in  equity, 
unless  their  execution  or  non-execution  is  made 
expresslv  to  depend  on  the  will  of  the  grantee. 
Section  06.  And  a  trust  power  does  not  cease 
to  be  imperative  where  the  grantee  of  the  pow- 
er has  the  right  of  selection  among  a  class  of 
objects.  Section  97.  And  sections  100  and 
101  make  provision  for  the  execution  by  a  court 
of  equity  of  trust  powers  where  the  trustee 
dies,  or  where  the  testator  has  created  a  valid 
power,  but  has  omitted  to  designate  a  person  to 
execute  it.  A  trust  power,  to  be  valid,  there- 
fore, must  designate  some  person  or  class  of 
persons  other  than  the  grantee  of  the  power  as 
its  objects,  and  it  must  be  exercised  for  the 
sole  benefit  of  such  designated  beneficiary,  and 
its  execution  may  be  compelled  in  equity.  A 
non-enforceable  imperative  power  is  an  impos- 
sibility under  our  law,  unless,  by  the  instru- 
ment creating  it,  it  is  expressly  made  to  de- 
pend for  its  execution  on  the  will  of  the  gran- 
tee. In  every  case  where  the  trust  is  valid  as 
a  power,  the  lands  to  which  the  trust  relates 
remain  in  or  descend  to  the  persons  otherwise 
entitled,  subject  to  the  execution  of  the  trust 
as  a  power.     1  Rev.  Stat.  p.  729,  §  59. 

Before  applying  these  rules  to  the  case  be- 
fore us,  our  duty  is  to  ascertain  the  testator's 
intent  from  an  inspection  of  the  will,  and  for 
this  purpose  we  must  read  the  whole  instru- 
ment, including  the  provisions  admitted  to  be 
void.  Those  provisions,  though  ineffectual  to 
dispose  of  the  property,  cannot  be  obliterated 
when  examining  it  for  the  purpose  of  ascer- 
taining the  testator's  intention.  Van  Kleeck 
V.  Reformed  Dutch  Church,  20  Wend.  457; 
Kiah  V.  Qrenier,  56  N.  Y.  220. 

The  prominent  fact  in  the  testator's  will  is 
that  he  intended  to  give  his  property  to  charity. 
He  intended  that  none  of  his  heirs  or  next  of 
kin  should  take  any  of  it  except  such  as  he 
gave  to  them  through  the  several  special  trusts 
that  be  created  for  their  benefit.  He  empha- 
sized this  purpose  in  the  last  article  of  his  will, 
by  providing  that  any  of  them  who  should  in- 
stitute or  share  in  any  proceeding  to  oppose  the 
probate  of  the  will,  or  to  impeach,  impair,  or 
to  set  aside  or  invalidate  any  of  its  provisions, 
should  be  excluded  from  any  participation  in 
the  estate,  and  the  portion  to  which  he  or  she 
might  otherwise  be  entitled  under  its  provis- 
ions should  be  devoted  to  such  charitable  pur- 
poses as  his  executors  should  designate.  To 
the  accomplishment  of  this  purpose  he  intend- 
ed to  create  a  trust,  and  doubtless  believed  that 
he  created  a  valid  one.  He  created  numerous 
trusts  for  the  benefit  of  his  relatives,  and  for 
the  creation  of  other  libraries  and  reading- 
rooms.  These  he  denominated  ''special 
trusts.''  In  the  thirty-ninth  article  he  devised 
and  bequeathed  to  his  executors,  and  '*lo  their 
successors  in  the  trust  hereby  created,  and  to 
the  survivor  and  survivors  of  them,"  all  the 
rest  and  residue  of  his  property,  *'lo  have  and 
to  hold  the  same  unto  my  said  executors  and 
trustees,  and  to  their  successors  in  the  trust 
hereby  created,  ...  to  possess,  hold,  and 
manage  the  same,"  during  the  lives  of  his 
niece  Ruby  S.  Tildenand  his  grandniece  Susie 
Whittlesey,  and  "to  apply  the  same,  and  th& 


42 


New  York  Coubt  of  Atpbalb. 


Oct., 


proceeds  thereof,  to  the  objects  and  purposes 
mentioned  in  this  my  will.''^  He  gave  to  his 
executors  the  power  to  collect  the  income  of 
the  whole  estate,  that  which  was  set  apart  in 
the  special  trusts  and  that  constituting  the  trust 
of  the  residuary  estate.  The  trust  of  the  resid- 
uary estate  he  denominated  the  "general  trust/* 
and  in  the  twenty-sixth  article  he  gives  direc- 
tion as  to  the  disposition  of  the  surplus  income, 
"during  the  continuance  of  the  trust  of  my 
general  estate." 

It  is  clear,  therefore,  that  the  testator  in- 
tended to  create  a  trust  of  his  residuary  estate, 
and  in  plain,  unequivocal  language  he  indi- 
cated his  purpose  to  be  that  the  trustees  should 
be  vested  with  the  title  to  the  property  until 
they  should  devest  themselves  of  it  in  carrying 
t)ut  the  purposes  mentioned  in  the  will,  ana 
which  are  to  be  found  in  the  thirty-fifth  article. 
Turning  to  this  article,  the  important  feature 
is  that  the  power  there  given  to  the  trustees, 
and  the  only  power  that  could  absolutely  ef- 
fectuate the  testator's  intent  to  devote  his 
property  to  charity,  was  an  imperative  one. 
There  is  no  discretion  to  be  exercised  upon  the 
question  whether  the  property  shall  go  to  char- 
itable purposes.  There  is  no  act  involving 
that  disposition  of  the  property,  the  execution 
of  which  is  made  to  depend  on  the  will  of  the 
trustees.  Discretion  there  is  as  to  the  objects 
of  the  charity,  but  none  as  to  the  general  dis- 
position of  the  estate.  If  the  Tilden  Trust  is 
incorxx>rated  in  a  form  and  manner  satisfactory 
to  the  trustees,  they  are  authorized  to  convey 
to  that  institution  the  whole  residue,  or  so 
much  thereof  as  they  shall  deem  expedient; 
and  if,  for  "any  cause  or  reason,"  they  deem 
it  inexpedient  to  endow  that  institution  with 
the  whole  or  any  |)art  of  the  residue,  then  to 
apply  the  same,  or  such  part  as  they  do  not  ap- 
ply to  the  use  of  the  Tilden  Trust,  to  such 
charitable  purposes  as  they  shall  deem  most 
widely  beneficial  to  mankind.  The  object  and 
purpose  in  this  scheme  of  the  testator  is  there- 
fore a  devotion  of  his  estate  -to  charity. 

But  it  is  said  that  the  Tilden  Trust  repre- 
sents an  intention  different  from  and  alterna- 
tive to  the  gift  to  the  charitable,  educational, 
and  scientific  purposes  mentioned*  in  the  last 
clause  of  the  article;  that  the  authority  to  en- 
dow it  that  is  vested  in  the  trustees  is  a*  prima- 
ry power,  and  the  power  to  devote  the  estate  to 
the  other  undefined  purposes  is  ulterior;  that 
while  the  latter  is  imperative  in  its  character, 
the  former  is  discretionary  wholly,  and  de- 
pends for  its  execution  upon  the  will  of  the 
trustees;  and  that  each  power  stands  alone, 
separate  and  distinct  from  the  other,  and  the 
power  to  endow  the  Tilden  Trust  is  likened  to 
a  power  of  appointnaent.  Powers  of  appoint- 
ment are  so  common  in  testamentary  disposi- 
tions of  property  that  no  citation  of  authority 
is  necessary  to  show  their  validity.  Their  ex- 
ecution may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognized  as 
valid  by  the  ninety-sixth  section  of  the  statute 
already  quoted.  "I  give  to  A.  such  portion  of 
my  residuary  estate  as  B.  shall,  within  the  life 
time  of  the  survivor  of  C.  and  D.,  designate 
and  appoint,"  which  is  the  case  suggested  on 
the  brief,  is  undoubtedly  a  good  testamentary 
bequest,  and  is  a  good  illustration  of  a  naJked 
power  of  appointment,  the  execution  of  which 
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depends  on  the  will  of  B.,  and  is  not  enforce- 
able at  the  suit  of  A.  In  such  a  case  the  title 
to  the  property  descends  to  the  heirs  or  next  of 
kin,  or  passes  under  the  will  to  the  ulterior 
donee,  subject  to  the  execution  of  the  power. 
But  there  is  no  similaritv  between  the  sug 
gested  bequest  and  the  will  before  us.  Follow 
that  bequest  by  a  gift  over  to  charitable  uses, 
or  let  it  stand  alone  in  the'  will,  and  you  have 
in  one  case  alternative  gifts,  and  in  the  other 
alternative  purposes.  There  is  a  preference 
expressed  or  implied  by  the  testator  as  to  the 
purpose  to  which  his  estate  shall  so,  and  the 
objects  that  shall  be  benefited.  In  the  one 
case,  the  choice  lies  between  the  individual 
legatee  and  the  heirs;  in  the  other,  between  the 
le^tee  and  a  disposition  to  charity. 

But  in  the  will  before  us  there  is  no  alterna- 
tive purpose.  There  is  a  single  scheme,  a  gift 
to  charitable  uses,  and  the  suggestion  of  the 
Tilden  Trust  indicates  no  intent  in  the  testa- 
tor's mind  contrary  to  the  intention  to  devote 
the  estate  to  charity;  and  in  this  respect  the 
will  before  us  is  distinguished  from  the  case 
suergested  by  the  learned  counsel  for  the  ap- 

Sellants,  of  a  power  to  convey  the  estate  to  a 
esignated  individual  at  a  steted  age,  and,  in 
the  event  of  the  donee  of  the  power  deeming  it 
inexpedient  so  to  do,  then  a  gift  over  to  unde- 
fined charitable  uses.  There  the  primary  pur- 
pose of  the  testator  is  a  gift  to  the  designated 
legatee,  and  not  to  charity;  and  the  intent  to 
give  the  estate  to  charitable  uses  is  secondary, 
and  limited  upon  the  determination  of  the  trus- 
tee not  to  make  the  primary  gift.  Such  a  will 
plainly  indicates  alternative  purposes,  and  con- 
toins  alternative  powers.  The  two  g\fts  are  in 
no  respect  connected,  and,  if  the  gift  over  is 
void,  the  first  may  stand,  and,  it  executed, 
represents  the  will  of  the  testator.  But  in  the 
thirty-fifth  article  of  the  will  under  considera- 
tion there  is  no  antithesis,  so  far  as  the  purpose 
to  which  the  property  is  to  be  devoted  is  con- 
cerned. It  expresses  a  single  intent  only,  viz., 
to  devote  the  estate  to  charitable  uses;  and 
while,  of  course,  in  such  a  scheme,  the  testator 
might  prefer  and  designate  one  corporation 
over  another  as  the  object  of  his  bounty,  I 
shall  attempt  to  show  that  in  this  case  he  has 
not  done  that,  and  has  not  conferred  any  pre- 
ferential right  to  the  estate,  or  any  part  of  it, 
upon  the  Tilden  Trust. 

What  is  the  Tilden  Trust,  and  how  does  it 
stand  in  the  testator's  scheme?  It  may  fairly 
be  assumed  that  the  testator,  having,  deter- 
mined to  devote  his  estate  to  charity,  under- 
stood that  his  object  could  be  accomplished 
only  through  the  instrumentality  of  a  corporate 
body.  He  requested  his  trustees  to  cause  the 
Tilden  Trust  to  be  incorporated.  It  was  to 
have  the  power  to  establish  and  maintain  a  free 
library  and  reading-room  in  the  Ci^  of  Kew 
York,  and  "to  promote  such  scientific  and  ed- 
ucational objects"  as  the  executors  and  trustees 
should  designate.  The  latter  power  is  precise- 
ly what  the  trustees  are  authorized  to  do  by 
the  so-called  ulterior  provision,  viz.,  to  apply 
the  estate  to  such  "educational  and  scientific 
purposes"  as  they  should  judge  would  be  most 
beneficial  to  mankind.  Here,  therefore,  we 
have  an  authority  to  do  the  same  thing  in  each 
provision  of  the  will;  and,  as  the  latter  could 
only  be  worked  out  through  the  medium  of  a 
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corporation,  the  so-called  two  powers  are  the 
same.  80  as  to  the  free  library  and  readine- 
room.  Tbat  is  plainly  within  the  scientific 
and  educational  purposes  of  the  secocd  provis- 
ion of  the  will,  and  could  be  maintained  only 
through  a  corporate  body.  The  suggested 
capacities  of  the  Tilden  Trust  are  therefore 
precisely  the  same  as  the  so-called  ulterior  pur- 
poses, and  each  are  expressive  of  the  testator's 
tscheme,  so  far  as  he  had  formulated  it  in  his 
own  mind.  The  Tilden  Trust,  therefore, 
plainly  does  not  represent  any  alternative  or 
primary  purpose  in  the  disposition  of  the  es- 
tate, but  IS  simply  the  suggested  instrument  to 
execute  the  testator*s  scheme  for  the  disposi- 
tion of  the  property.  Now,  what  did  the  tes- 
tator intend  the  trustees  should  consider  when 
they  came  to  the  determination  of  the  expedi- 
ency or  inexpediency  of  endowing  that  institu- 
tion? The  argument  is  that  they  could  not 
<x>n8ider  the  ulterior  purposes  at  all  until 
4bey  had  disposed  of  the  question  whether 
it  was  expedient  to  convey  to  the  Tilden  Trust 
all  or  a  part  of  the  residuary  estate.  But 
that  is  saying  tbat  they  should  determine  that 
•question  without  reference  to  the  substance 
of  the  gift,  and  the  object  and  purposes 
which  the  testator  had  in  view ;  •  for,  as 
I  have  already  shown,  the  capacities  and  powers 
of  the  Tilden  Trust — in  other  words,  its  pur- 
poses and  objects,  or  rather  the  purposes  and 
objects  which  the  testator  intended  to  effectu- 
ate through  its  instrumentality — are  preciselv 
the  same  as  the  so-called  ulterior  purposes;  ancf, 
«s  the  latter  must  be  carried  out  tbroueh  the 
instrumentality  of  a  corporation,  the  only  dis- 
tinction between  the  two  is  in  the  name  of  the 
corporation  that  is  to  administer  the  fund. 
The  question  of  expediency,  therefore,  resolves 
itself  into  a  question  whether  the  trustees  should 
4select  the  Tilden  Trust  or  some  other  corpora- 
tion through  which  to  carry  out  the  purposes  of 
the  will.  Now,  how  could  the  trustees,  charged 
with  the  imperative  dutv  of  devoting  the  estate 
to  charitable  and  educational  purposes,  consider 
the  question  whether  they  should  endow  the 
Tilden  Trust  without  taking  a  complete  view 
of  the  whole  field  of  charity?  Tliey  were 
bound  to  do  so  if  they  fairly  attempted  to  carry 
out  the  testator's  plan. 

Take  the  question  of  the  free  library  and 
reading-room.  There  is  no  duty  or  obligation 
imposed  upon  them  in  that  respect.  They  are 
not  bound  to  create  or  endow  one.  They  are  free 
to  select  any  other  educational  object.  60  with 
locality.  Can  it  be  seriously  claimed  that  there 
is  .any  duty  resting  on  them  to  establish  a 
library  in  the  City  of  New  York?  Is  not  the 
capital  of  the  State,  or  of  the  United  States, 
open  to  their  choice  of  location,  if  they  think  a 
library  located  there  would  be  more  widely 
beneficial  to  mankind?  Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discre- 
tion committed  to  the  trustees  to  determine 
whether  a  free  library  or  reading-room  should 
be  established  at  all,  and  whether  that  or  any 
other  charitable  or  educational  institution  that 
they  might  select  should  be  located  in  the  City 
of  New  York,  and  that  their  determination  of 
such  question  would  be  among  the  causes  or 
reasons  which  might  lead  them  to  decide  that 
it  was  inexpedient  to  endow  the  Tilden  Trust, 
and  that  the  testator  intended  that  when  the 
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trustees  should  consider  the  Tilden  Trust  they 
should  consider  their  power  with  reference  to 
the  disposal  of  the  estate,  and  the  fact  that  if 
they  did  not  endow  that  institution  they  could 
still  execute  his  wishes  by  applyinjg  it  to  such 
charitable,  educational  and  scientific  purposes 
as  they  should  select.  In  other  words,  that  if 
they  did  not  five  it  to  the  institution  that  he 
suggested,  and  which  would  bear  his  name, 
they  could  sive  it  to  others,  and  still  execute 
his  will,  and  carry  out  his  ^neral  purpose  for 
the  disposal  of  his  estate;  and  this  power  meant 
comparison  of  all  charitable  and  educational 
objects,  and  selection  from  among  them.  In 
substance,  he  said  to  his  executors:  ''I  haVe 
determined  to  devote  my  estate  to  charitable, 
educational  and  scientific  purposes.  I  have 
formed  no  detailed  plan  how  that  purpose  can 
be  executed,  but  under  the  law  of  New  York 
it  must  be  done  through  and  by  means  of  a 
corporation.  I  request  you  to  cause  to  be 
incorporated  an  institution  to  be  called  the 
'Tilden  Trust,'  with  capacity  to  maintain  a 
free  library  and  reading-room  in  the  City  of 
New  York,  and  such  other  educational  and 
scientific  objects  as  you  shall  designate;  and, 
if  you  deem  it  expedient, — that  is,  if  you  think 
it  advisable,  and  the  fit  and  proper  thing  to 
do,— convey  to  that  institution  all  or  such  part 
of  my  residuary  estate  as  you  choose;  and  if 
you  do  not  think  that  course  advisable,  then 
apply  it  to  such  charitable,  educational  and 
scientific  purposes  as  in  your  judgment  will 
most  substantially  benefit  mankind."  Thus 
was  left  to  the  trustees  the  power  to  dispose  of 
the  estate  within  the  limits  defined,  and  to 
select  the  objects  that  should  be  benefited;  and 
it  is  impossible  to  read  tbe  thirty-fifth  article 
and  find  therein  any  preference  in  the  way  of 
a  separate  gift  or  power  to  the  Tilden  Trust, 
or  to  separate  that  institution  from  the  testa- 
tor's plan  to  devote  his  estate  to  charity.  The 
trustees  are  free  to  select  the  Tilden  Trust,  and 
cause  it  to  be  incorporated,  or  to  choose  any 
existing  corporation  as  the  instrument  to  cany 
out  the  testator's  scheme.  Again,  no  event  is 
named  upon  the  happening  of  which  any  estate 
is  limited  to  the  Tilden  Trust.  The  only  con- 
dition suggested  is  the  determination  by  the 
trustees  of  the  question  whether  they  deem  it 
expedient  to  endow  tbat  institution.  But  if 
the  views  already  expressed  are  correct,  if  the 
Tilden  Trust  is  but  one  of  many  instruments 
through  which  the  testator's  charitable  pur- 
poses may  be  executed,  or  is  but  a  suggested 
beneficiary  under  the  power,  then  the  determi- 
nation of  the  question  o^  expediency  involves 
the  doing  of  tbe  very  thing  which  the  law  con- 
demns, viz.,  a  selection  from  an  undefined  and 
unlimited  class  of  objects,  and  the  power  would 
De  void. 

It  thus  becomes  apparent  how  important  is 
the  so-called  ulterior  provision  in  the  plan 
which  the  testator  had  for  the  disposal  of  his 
estate;  and  effect  cannot  be  given  to  that  plan 
if  that  provision  is  stricken  from  the  will,  as  it 
expressly  defines  the  scope  of  the  discretion 
committed  to  the  trustees.  Strike  out  that  pro- 
vision, and,'  instead  of  a  discretion  in  the  trus- 
tees, limited  to  the  selection  of  the  objects  that 
should  be  benefited  by  the  will,  their  power 
would  be  confined  to"  the  endowment  of  the 
Tilden  Trust;  and  if  they  choose  not  to  act,  or 
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failed  to  act,  the  estate  would  go  to  the  heirs 
at  law.  Indeed,  the  legal  effect  of  the  will 
would  be,  in  that  case,  to  vest  the  title  of  the 
estate  in  tbe  heirs,  subject  to  the  execution  of 
the  power  to  endow  the  Tilden  Trust.  But  if 
tbe  provision  of  the  will  makes  one  thing  par- 
ticularly clear,  it  is  that  the  testator  intended 
his  estate  to  be  devoted  to  charitable  purposes, 
an4  should  in  no  event  go  to  his  heirs,  and  he 
did  not  intend  that  his  trustees  should  have  the 
power  to  choose  between  his  heirs  and  the 
Tilden  Trust.  We  cannot,  therefore,  obliterate 
the  so-called  ulterior  provision,  and  give  effect 
to  the  scbeme  of  the  will.  The  discretion 
plainly  conferred  on  the  trustees  in  the  delega- 
tion of  the  power  to  determine  the  expediency 
or  inexpediency  of  endowing  the  Tilden  Trust 
would  be  thereby  destroyed,  and  the  trustees 
would  be  compelled  to  convey'  the  estate  to 
tbat  institution,  or,  by  permitting  the  heirs  to 
retain  it,  thwart  the  expressed  wish  of  the 
testator.  •    . 

Again,  tbe  appellants  argue  that  tbe  power 
to  endow  the  Tilden  Trust  is  one  depending 
for  its  execution  on  the  will  of  the  trustees,  and 
is  not  imperative,  and  hence  not  subject  to  the 
test  whether  it  can  be  enforced  in  a  court  of 
equity.  This  argument  is  perhaps  fairly  an- 
swered when  the  conclusion  is  reached  that  the 
ulterior  purpose  cannot  be  stricken  from  the 
will,  ana  that  the  thirty-fifth  article  represents 
but  one  scheme  and  one  purpose  for  tbe  dis- 
posal of  the  estate.  But  it  will  be  apparent,  in 
the  view  taken,  that  the  testator  did  not  intend 
that  any  power  conferred  upon  bis  trustees 
should  depend  for  its  execution  upon  their 
will.  Of  course,  in  every  power  where  the 
trustees  have  the  right  to  select  any  and  exclude 
others,  there  is  necessarily  involved  discretion, 
and  the  final  choice  does,  in  one  sense,  rest 
upon  the  will  of  the  trustee,  but  not  as  that 
term  is  used  in  the  statute.  The  power  con- 
ferred is  the  authoritv  to  convey  the  estate. 
That  is  imperative.  The  discretion  committed 
to  the  trustees  was]  to  select  the  particular 
object.  The  choice  depends  on  the  trustees' 
will,  but  the  act  of  choosing  is  imperative, 
else  the  power  could  not  be  executed.  It  is 
the  result  alone,  therefore,  that  depends  on  tbe 
will  of  the  trustees,  andfuot  the  performance 
of  the  act  of  selection.  A  power  is  defined  to 
be  "an  authority  to  do  some  act  .  .  .  which 
the  one  granting  or  reserving  such  power 
might  himself  lawfully  perform. "  1  Rev.  Stat, 
p.  783.  S  74.  Section  58  provides  that  if  the 
unauthorized  trust  there  mentioned  directs  the 
performance  of  any  act  which  may  be  law- 
fully performed  under  a  power,  it  shall  be 
valid  as  a  power  in  trust.  Now,  the  acts 
authorized  by  the  testator  were  those  of  selec- 
tion and  conveyance.  The  result  of  selection 
depended  on  the  will  of  the  trustees, — whether 
they  should  choose  one  corporation  or  another, 
— but  the  performance  of  the  act  of  selection 
was  just  as  obligatoiy  as  the  duty  to  convey. 
The  testator  intended  both  should  be  performed, 
and  the  trustees  could  no  more  refuse  or  neg- 
lect one  than  the  other.  It  follows  from  the 
views  here  expressed  that  the  authority  to 
endow  the  Tilden  Trust,  if  tbat  should  be 
deemed  expedient  by  the  trustees,  was  not  a 
separate  power,  distmct  from  the  purpose  to 
devote  the  estate  to  charitable  uses,  but  was 
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incidental  to  the  testator's  scheme,  and  involved 
therein.  While  we  may  admit  that  the  testa- 
tor expressed  a  preference  for  a  corporation 
that  should  bear  his  name,  he  conferred  no 
rieht  upon  that  institution.  Tbe  purpose  to 
which  the  estate  should  be  applied  he  deter- 
mined and  designated,  but  the  persons  who 
should  be  benefited  by  the  will  and  the  particu- 
lar institution  that  should  administer  the  fund 
were  left  to  the  selection  of  the  trustees.  The 
expression  of  a  preference  conferred  no  right, 
so  long  as  the  final  choice  was  left  to  the  trus- 
tees. It  was  simply  a  suggestion  which  they 
might  or  might  not  adopt,  and  imposed  no 
duty  upon  them,  and  in  no  way  limited  or 
fettered  their  action.  Tjatcrence  v.  Cooke,  104 
N.  Y.  682,  7  Cent.  Rep.  101 ;  2  Pom.  Eq.  Jur. 
1016,  noU. 

We  are  of  the  opinion,  therefore,  that  the 
thirty-fifth  article  of  the  will  does  not  confer 
separate  powers  upon  the  trustees,  and  tbat  the 
so-called  ulterior  provision  cannot   be  elimi- 
nated from  the  will  without  destroying  the 
scheme  that  the  testator  designed  for  tbe  dis- 
posal of  his  estate;  that  the  whole  article  rep- 
resents one  entire  and  inseparable  charitable 
scheme,  and  cannot  be  subdivided,  and  the 
power  conferred   on  the    trustees  Is  one  of 
selection.     This  power  was.  under  the  statute, 
special  and  in  trust.     Under  the  sections  here- 
tofore quoted,  such  a  power  is  imperative,  and 
imposes  a  duty  on  the  grantee,  the  perform- 
ance of  which  may  be  compelled  in  equity  for 
tbe  benefit  of  the  parties  interested,  unless  its 
execution  or  non-execution  is  made  expressly 
to  depend  on  the  will  of  the  grantee;   and  it 
does  not  cease  to  be  imperative   where  the 
grantee  has  the  right  to  select  any  and  exclude 
others  of  the  persons  designated  as  tbe  objects 
of  the  power.     The  power  conferred  by  the 
will,  not  being  made  to  depend  for  its  execu- 
tion on  the  will  of  the  trustee,  was  therefore 
imperative:  but  it  is  not  valid  unless  it  can  be 
enforced  by  the  courts  at  the  suit  of  some  ben- 
eficiary.   As  the  selection  of  the  objects  of  the 
trust  was  delegated  absolutely  to  the  trustees, 
there  is  no  person  or  corporation  who  could 
demand  any  part  of  tbe  estate,  or  maintain  on 
action  to  compel  the  trustees  to  execute  the 
power  in  their  favor.     This  lis  tbe  fatal  de- 
fect in  the  will.     The  will  of  the  trustees  is 
made  controlling,  and  not  the  will  of  tbe  testa- 
tor.    Such  an  authority  is  in  contravention  of 
the  Statute  of  Wills.     That  Statute  authorizes 
a  person  to  ''devise"  his  real  estate,  and  **to 
give  and  bequeath  "  his  personal  property,  but 
it  does  not  permit  him  to  delegate  to  another 
the  power  to  make  such  disposition  for  bim. 
As  was  said  by  tbe  learned  presiding  justice  of 
the  general  term,  "the  radical  vice  of  tbe  entire 
provision  seems  to  have  arisen  from  the  testator's 
unwillingness  to  confer  any  enforceable  rights 
upon  any  qualified  person  or  body."    \  Tilden  v. 
Oreene,  54  Hun,  281]    Under  the  Statute  of 
Powers,  there  may  be  a  power  of  selection  and 
exclusion  with  rejtard  to  designated  objects, 
and  the  duty  there  imposed  is  made  imperative 
and  enforceable  by  the  court.     But  the  statute 
presupposes  that  a  power  of  selection  must  be 
so  defined  in  respect  to  tbe  objects  that  there 
are  persons  who  can  come  into  court  and  say 
that  they  are  embraced  within  the  class,  and 
demand  the  enforcement  of  the  power.     liend 
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V.  WiUiams,  135  N.  Y.  569.  The  views  which 
Judge  Van  Brunt  expressed  in  that  case  on 
that  point,  at  general  term,  received  direct 
approval  in  this  court.  He  said:  "It  is  con- 
ceded tliat  the  power  contained  in  the  clause  in 
question  comes  under  the  head  of  a  special 
power  in  trust,  as  defined  in  the  Revised  Stat- 
utes, but  it  is  said  such  a  power  is  to  be  distin- 
guished from  a  trust;  that  the  words  'in  trust' 
are  used  for  purposes  of  classification  only. 
We  think,  however,  that,  ...  to  render  a 
power  in  trust  valid,  the  same  certainty  as  to 
beneficiary  must  exist  as  in  the  case  of  a 
trust." 

These  views  ^nd  full  confirmation  in  the 
provision  of  the  Statute  to  the  effect  that,  if  the 
trustee  dies  leaving  the  power  unexecuted,  a 
court  of  equity  wul  decree  its  execution  for 
the  benefit  equally  of  all  persons  designated; 
and,  if  the  testator  fails  to  designate  tne  per- 
son by  whom  the  power  is  to  be  executed,  its 
execution  devolves  upon  the  court  (^§  100, 101); 
thus  providing  a  scheme  which  the  failure  of 
a  testator's  purpose,  when  its  subject  is  certain 
and  its  objects  designated.  But  in  this  case 
execution  of  the  power  could  not  be  decreed 
by  the  court  in  either  of  the  cases  specified  in 
the  Statute.  By  an  enforceable  trust  is  meant 
one  in  which  some  person  or  class  of  persons 
have  a  right  to  all  or  a  part  of  a  designated 
fund,  and  can  demand  its  conveyance  to 
them,  and,  in  case  such  demand  is  refused,  may 
sue  the  trustee  in  a  court  of  equity,  and  com- 
pel compliance  with  the  demand.  In  this  case 
the  testator  devolved  upon  his  executors  the 
duty  of  selecting  the  beneficiary,  and  there  is 
no  person  who  has  the  right  to  enforce  that 
duty,  or  demand  any  part  of  the  estate  in  case 
the  executors  refuse  or  neglect  to  act.  The 
power  attempted  to  be  vested  in  the  trustees 
cannot  be  controlled  or  enforced,  and,  whether  j 
the  provisions  of  the  will  relating  to  the  resid- 
uary estate  be  regarded  as  creating  a  trust  or 
power  in  trust,  they  are,  in  either  case,  void. 

The  judgment  must  be  affirmed. 

Follett»  Ch.  </.,  and  Haig^ht  and  Par- 

,  JJ. ,  concur. 


Bradley,  </.,  dissenting: 

This  action  for  the  construction  of  the  will 
of  Samuel  J.  Tilden,  deceased,  was  founded 
on  the  charge  that  it  was  ineffectual  to  dispose 
of  the  residuary  estate,  or  to  provide  for  any 
lawful  disposition  of  it,  because  the  provisions 
of  the  thirty -fifth  article,  by  which  that  was 
sought  to  be  accomplished,  were  invalid,  in 
that  they  were,  as  to  both  the  object  and  sub- 
ject of  the  trust  he  had  in  view,  indefinite  and 
uncertain.  If  this  proposition  is  supported, 
the  conclusion  that  such  was  the  effect  neces- 
sarily follows.  It  is  evident  that  the  testator 
when  he  made  his  will  intended  not  to  die  in- 
testate as  to  any  of  his  property;  and  that  his 
purpose  to  make  testamentary  disposition  of 
all  of  it  not  ou\j  appears  by  the  dispositional 
provisions  of  his  will,  but  also  by  those  of  the 
fortj-third  article,  by  which  he  declared: 
"  Since  I  have  made  a  disposition  of  my  prop- 
erty according  to  my  best  judgment;  and  since, 
as  most  of  the  devisees  under  it  are  females,  it 
is  impoesible  to  foresee  under  what  influences 
some  one  or  more  of  them   might  possibly 
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come;  and  since  it  is  desirable  to  avert  un- 
seemly or  speculative  litigation, — I  hereby  de- 
clare it  to  he  mv  will  that  in  case  any  person 
who,  if  I  had  oled  intestate,  would  be  entitled 
to  any  share  of  my  property  or  estate,  shall, 
under  any  pretense  whatever,  institute,  take, 
or  share  in  any  proceeding  to  oppose  the  pro- 
bate of  this,  my  last  will  and  testament,  or  to 
impeach  or  impair,  or  to  set  aside  or  invalidate, 
any  of  its  provisions,  any  devise  or  legacy  to 
or  for  the  benefit  of  such  person  or  persons  un- 
der this  will  is  hereby  revoked,  and  such  per- 
son shall  be  excluded  from  any  participation 
in.  and  shall  not  have  any  share  or  portion  of, 
my  property  or  estate,  real  or  personal;  and 
the  portion  to  which  such  person  might  be  en- 
titled under  the  provisions  of  this  instrument 
shall  be  devoted  to  such  charitable  purposes  as 
my  said  executors  and  trustees  shall  desig- 
nate." 

^  In  proceeding  to  the  consideration  of  the 
questions  presented,  it  may  be  observed,  as  a 
cardinal  rule  of  construction,  that  the  intent  of 
a  testator  should  be  sought  for  in  the  provis- 
ions of  his  will,  and,  when  so  ascertained,  ef- 
fectuated, if  the  language  used  permits,  al- 
though the  transposition,  rejection,  or  supply 
of  words  may  be  required  to  clearly  express 
such  intention;  and,  when  susceptible  of  it, 
the  construction  will  be  ^iven  which  renders  it 
operative,  rather  than  invalid.  Hoppock  v. 
Tucker,  59  N.  Y.  203:  Phillips  v.  Daries,  92 
N.  Y.  199;  Ihi  Bois  v.  Ray,  85  N.  Y.  162. 
He  had  in  view  the  creation  and  endowment 
of  a  Tilden  Trust,  with  the  capacity  mentioned. 
He  therefore  requested  the  executors  and  trus- 
tees to  obtain,  as  speedily  as  possible,  from  the 
Legislature,  an  act  of  incorporation  of  an  in- 
stitution to  be  known  as  the  '*  Tilden  Trust;" 
and  in  case  that  should  be  accomplished  with- 
in the  time  limited  by  the  two  lives  mentioned, 
he  authorized  them  to  organize  the  institution, 
and  to  convey  to  or  apply  to  its  use  the  rest, 
residue,  and  remainder  of  his  estate,  or  so  much 
of  it  as  they  should  deem  expedient.  Thus  far 
he  has,  in  practical  effect,  directed  the  appli- 
cation to  be  made  for  legislative  action,  and 
has  made  no  provision  for  the  disposition  of 
the  fund,  other  than  to  the  use  of  the  corpora 
tion  in  the  event  of  its  creation;  and  because 
that  was  a  contingency  not  within  the  control 
of  the  executors  and  trustees,  and  for  other 
reasons  which  might  exist  at  the  time  of  his 
death  to  render  the  endowment  of  the  Tilden 
Trust,  if  created,  inexpedient,  the  testator,  with 
a  view  to  entire  testacy,  added:  "But  in  case 
such  institution  shall  not  be  so  incorporated, 
.  .  .  or  if  for  any  cause  or  reason  my  said 
executors  and  trustees  shall  deem  it  inexpedi- 
ent to  convey  said  rest,  residue,  and  remainder, 
or  any  part  thereof,  or  to  apply  the  same,  or 
any  part  thereof,  to  the  said  institution,  I  au- 
thorize" them  to  apply  it,  **or  such  portion 
thereof  as  they  may  not  deem  it  expedient  to 
apply  to  its  use,  to  such  charitable,  educational, 
and  scientific  purposes  as  in  the  judgment  of 
my  said  executors  and  trustees  will  render  the 
said  rest,  residue,  and  remainder  of  my  prop- 
erty most  widely  and  substantially  beneficial 
to  the  interests  of  mankind."  This  provision, 
treated  independently  of  any  other,  requires 
no  consideration.  The  cy  pres  doctrine,  avail- 
able to  give  effect  to  trusts  for  charitable  uses 
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T?itbout  any  defined  beneficiary  in  England, 
has  no  place  in  the  law  of  this  State.  The  at- 
tempt thus  ihade  by  the  testator  to  provide, 
in  the  event  mentioned,  for  a  tnist  depend- 
ent upon  the  selection  by  the  executors  and 
trustees  of  the  charitable,  educational,  and 
scientific  purposes  to  which  the  fund  should 
be  applied,  was  ineffectual,  and  void  for  in- 
definiteness  and  uncertainty.  Prichard  v. 
TTiompKm,  95  N.  Y.  76;  Holland  v.  AUock, 
108  N.  Y.  312,  11  Cent.  fRep.  861;1  ifeai  v. 
Williams,  125  N.  Y.  560. 

The  proposition  on  the  part  of  the  appellants 
is  that  by  the  thirty-fifth  article  the  testator 
made  two  distinct  alternative  provisions  for  the 
disposition  of  the  residue  of  his  estate;  that  the 
one  relating  to  the  incorporation  and  endow- 
ment of  the  Tilden  Trust  was  primary, 
and  the  other,  followinfi:  it,  was  ulterior,  and 
intended  (if  that  institution  was  incorpo- 
rated) to  be  made  effectual  in  the  event  only 
that  the  executors  and  trustees  deemed  it  inex- 
pedient to  apply  such  residue,  or  only  a  por- 
tion of  it,  to  the  Tilden  Trust.  On  the 
contrary,  the  counsel  for  the  respondent  con- 
tend that  there  are  no  such  separate  alternative 
provisions  in  the  article,  but  that  the  testator 
there  provided  for  the  disposition  b^  the  trus- 
tees 01  his  residuary  estate  to  charities,  etc.,. of 
which  the  Tilden  Trust  was  one  of  the  objects, 
and  that  the  power  given  to  the  executors  and 
trustees  was  that  of  selection  merely.  In  somd 
cases  it  has  seemingly  been  held  that  when 
words  of  a  will  expressing  a  class  of  benefici- 
aries or  objects  of  a  trust  may  be  taken  dis- 
tributivelv,  and  some  of  them  are  lawful 
objects  of  the  trust  and  others  not,  it  may  be 
effectual  as  to  the  former;  but  the  weight  of 
authority  is  otherwise,  and  in  such  case  the 
power  of  m^re  selection  in  execution  of  the 
trust,  attempted  to  be  so  given,  is  wholly  void. 
WiUiams  v.  Kershaw,  5  Clark  &  F.  Ill;  Vesiey 
V.  Jamaan,  1  Sim.  &  S.  69:  EllU  v.  Shelby,  1 
Myl.  &  C.  286;  M%tf<yrd  v.  Reynotdti,  1  Phill. 
Ch.  190;  Be  Jarman'e  Estate,  L.  R.  8  Ch.  Div. 
584,  25  Moak,  £ng.  Rep.  496. 

If  that  view,  as  applied  to  the  present  case, 
is  supported,  the  conclusion  must  follow  that 
the  testator  failed  by  his  will  to  make  any  valid 
provision  for  the  disposition  of  his  residuary 
estate.  Then  the  trusts,  and  the  power  which 
the  testator  attempted  to  create  and  vest  in  his 
executors  and  trustees,  would  constitute  a 
single  scheme  for  the  appropriation  of  the  fund 
by  them  to  such  charitable,  educational,  and 
scientific  purposes  as  they  should  choose  to 
select.  But  a  different  question  is  presented 
if  the  provision  relating  to  the  creation  and  en- 
dowment of  the  Tilden  Trust  may  be  legiti- 
mately treated  independently  of  that  following 
it,  by  which  he  sought  to  make  provision  for 
such  general  undefined  purposes.  Then  the 
effect  of  the  former  would  not  necessarily  be 
embarrassed  by  any  relation  to  the  latter. 
Saeage  v.  Bumfiam,  17  N.  Y.  561;  Sehettler  v. 
SmUh,  41  N.  Y.  828;  Manux  v.  Manice,  48  N. 
Y.  808;  Kennedy  v.  Hay,  105  N.  Y.  184,  6 
Cent.  Rep.  805. 

The  disposition  of  this  question  depends  up- 
on the  construction  to  which  that  article  of  the 
will  may  be  entitled,  having  in  view  the  prin- 
ciples applicable  to  the  inteipretation  of  such 
instruments.    As  has  already  been  seen,  the 
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first  duty  imposed  upon  the  executors  was  to 
seek,  by  legislative  Act,  the  incorporation  of 
the  Tilden  Trust;  and  it  may  be  assumed  that 
this  was  not  required  or  designed  as  a  useless 
ceremony.  When  that  should  be  effected, 
they  were  authorized  to  organize  the  corpora- 
tion, designate  its  first  trustees,  and  convey  to 
it,  or  apply  to  its  use,  the  residue  of  his  estate, 
or  so  much  of  it  as  they  should  deem  expe- 
dient. We  need  go  no  further  to  see  the  pur- 
pose for  which  the  Tilden  Trust  was  intended 
in  its  relation  to  the  fund.  How  is  the  purpose 
so  represented  necessarily  qualified  by  any  of 
the  provisions  following  it?  There  were  cer- 
tain contingencies  in  view  which  would  have 
the  effect  to  defeat  the  execution  of  the  power 
to  endow  such  an  institution,  and  upon  which 
the  limitation  of  the  fund,  or  some  portion  of 
it,  to  the  general  charitable,  educational,  and 
scientific  purposes  was  provided  for.  The 
first  was  the  failure  to  obtain  the  incorporation 
of  the  Tilden  Trust.  In  that  event,  the  testa- 
mentary disposition  of  the  residue  of  the  estate 
was  dependent  upon  such  provision  for  appli- 
cation to  charitable,  etc.,  purposes.  But,  if  it 
should  be  incorporated,  the  contingency  de- 
pended upon  the  determination  of  the  execu- 
tors and  trustees,  to  the  effect  that  it  was  expe- 
dient to  apply  a  portion  only,  or  inexpedient  to 
apply  any  part,  of  the  fund  to  that  institution. 
It  quite  plainly  appears  that  the  testator 
intended  that,  if  legislative  action  could  be 
effectually  had  for  that  purpose,  the  Tilden 
Trust  should  be  incorporated,  and,  that  being 
accomplished,  its  endowment  should  first  be 
considered  and  determined;  and  that  in  the 
event  only  that  it  should  by  the  trustees  be 
deemed  inexpedient  to  apply  to  it  any  of  the 
residue  of  his  estate,  or  exjiedient  to  apply  to 
it  less  than  the  whole  of  such  estate,  would 
there  be  any  occasion  to  seek  other  charitable, 
educational,  or  scientific  purposes  to  which  ta 
appropriate  the  fund  or  any  portion  of  it. 

It  is  urged  that,  because  the  gift  of  the  tes- 
tator is,  by  the  terms  of  the  wiu,  made  to  the 
executors  and  trustees,  their  power  is  that  of 
selection,  and  consequently  there  is  no  limita- 
tion created  by  the  testator,  and  can  be  no 
primary  or  ulterior  gift,  within  the  import  of 
the  language  employed.  But  gifts  may  be 
made  by  a  testator  by  means  of  powers  vested 
in  trustees  to  whom  the  estate  is  devised  and 
bequeathed,  and  limitations  contingent  in 
character  may  be  dependent  upon  the  execution 
or  non- execution  by  the  trustees  of  [X)wer8  con- 
ferred upon  them.  The  question  whether  the 
provisions  for  the  disposition  of  the  residuary 
estate  are  or  not  alternative,  primary,  and  ul- 
terior is  one  of  construction.  The  fair  inter- 
pretation of  the  language  of  the  thirty-fifth 
article  permits,  and  the  evident  intent  of  the 
testator  as  there  manifested  requires,  the  con- 
clusion that  the  two  are  alternative  provisions, 
and  that  they  are  primary  and  ulterior.  The 
former  is  definite  in  its  object;  the  latter  i» 
otherwise.  It  is  true  that  by  the  terms  of  the 
thirty-ninth  article  the  testator  devised  and  be- 
queathed all  of  his  residuary  estate  to  the  exec- 
utors and  trustees  for  the  purposes  mentioned 
in  the  will.  This  is  designated  at  other  places 
in  his  will  as  *' general  tru9t/'  to  distinguish 
the  residuary  fund  from  the  various  special 
trusts  created  by  the  will.    But  this  does  not 
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necessarily  qualify  or  modify  the  construction 
to  which  the  provbions  of  the  thirty -fif  th  article 
would  otherwise  he  entitled  in  the  respect  we 
are  now  coosideriDjir  them.  The  manner  in 
which  the  fund  should  be  applied  was  depend- 
ent upon  contingencies,  some  of  which  were 
within  the  powers  vested  in  the  executors  ami 
trustees;  yet  the  purpose  of  the  devise  and  be- 
quest must  be  considered  in  reference  to  the 
power  conferred  upon  them  by  the  provisions 
of  that  article,  and  in  view  of  the  manner  in 
which  it  might  by  virtue  of  those  provisions  be 
properly  executed.  The  arbitrary  exercise  of 
power  may  characterize  the  effect  which  may 
be  given  to  it,  rather  than  its  purpose.  So,  in 
the  present  case,  the  executors  and  trustees 
could  have  unfaithfully  exercised  their  discre- 
tion upon  the  question  of  expediency.  But, 
while  the  test  of  expediency  or  inexpediency 
was  left  to  their  discretion,  they  could  not, 
consistently  with  the  intent  of  the  testator,  as 
plainly  manifested  by  his  will,  have  applied 
any  part  of  the  fund  to  the  purposes  of  the 
general  charity  mentioned  in  such  ulterior  pro- 
vision, until  they  had  in  good  faith  determined, 
for  "some  cause  or  reason,"  that  it  was  inex- 
pedient to  applv  it,  or  some  and  what  portion 
of  it,  to  the  Tilden  Trust.  And,  altboueh  the 
exercise  of  discretion  may  not  be  sub^t  to 
judicial  control  or  review,  it  may  be  said  that, 
for  the  purpose  of  interpretation,  it  is  the  intent 
of  the  oonor  so  made  to  appear  that  properly 
measures  the  discretionary  power  of  those  who 
are  to  execute  it,  and  not  the  opportunity  for 
its  unfaithful  execution  found  in  its  discre- 
tionary character.  The  power  vested  in  the 
executors  and  trustees  was  not  that  of  mere 
selection  of  a  beneficiary  or  beneficiaries  among 
all  the  objects  which  were  embraced  within  the 
scope  and  meaning  of  the  thirty-fifth  article; 
thejr  were  not  authorized  to  reach  the  consid- 
eration of  the  undefined  objects  of  charity,  etc., 
there  referred  to,  for  the  purpose  of  selection 
from  them,  until  they  had  disposed  of  the 
question  whether  the  specific  beneficiary,  the 
Tilden  Trust,  should  or  not  be  endowed.  That 
was  the  definite  object  to  which  their  attention 
was  first  to  be  directed,  and  the  question  of  the 
application  to  it  of  the  fund  to  be  determined. 
This  the  trustees  were  to  do  before  any  matter 
of  selection  from  among  indefinite  charities 
was  reached.  The  scope  of  the  inquiry  for 
that  purpose  was  to  be  extended  to  other 
objects,  "if  for  any  cause  or  reason "  they 
should  deem  it  inexpedient  to  apply  any  part 
of  the  residuary  fund,  or  expedient  to  apply 
less  than  the  whole  of  it,  to  the  Tilden  Trust, 
and  not  otherwise.  This  seems  to  have  been 
the  purpose  the  testator  had  in  view,  as  appears 
by  the  provisions  of  that  article.  This  is  not 
repugnant  to  any  other  provision  of  the  will. 
And  his  intent,  as  noanifested  by  the  language 
used,  must  be  effectuated  if  it  can  be  consist- 
ently with  the  rules  of  law.  JSbiith  v.  Bett,  81 
U.  S.  6  Pet.  68.  8  L.  ed.  822;  Woffer  v.  Wager, 
96  N.  Y.  1«4;  Hoe  v.  Vinffut,  117  N.  Y.  204. 

The  provision  for  the  ITilden  Trust  must 
therefore  be  treated  as  primary,  and  distinct 
from  that  for  general  charities,  etc. ;  and  the 
qaestion  whether  or  not  the  former  provision 
was  effectually  made  remains  to  be  considered. 
It  is  requisite  to  the  validity  of  any  provision 
of  a  will  that  it  is  or  may  become  capable  of 
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lawful  execution,  and  that  test  is  applicable  as. 
of  the  time  of  the  death  of  testator.    There- 
may  be  future  contingencies  provided  for  upon 
which  gifts  are  made  to  depend,  and  benefici- 
aries may  not  be  definitely  known  or  ascer- 
tained at  the  time  of  the  testator's  death.    It 
is  sufficient  that  they  are  so  described  as  to  be 
ascertained   in   the  future,   when    the   right 
accrues  to  receive  the  gift.    Helmet  v.  Mead, 
52  N.  Y.  382;  8hipman  v.  Bollim,  98  N.  Y. 
811.     And  a  devise  or  bequest  may  be  limited 
to  a  corporation  not  in  existence  at  the  time  of 
the  death  of  the  testator,  provided  it  is  created 
within  the  time  allowed  lor  vesting  of  future 
estates.      This   question    was   considered    in 
Inglie  v.  Sailon  Snug  Harbor,  28  U.  S.  8  Pet 
99.  7  L.  ed.  617;  Quid  v.  Washington  Hospital 
for  Fintndlings,  96  U.  8.  808,  24  L.  ed.  450; 
and  in  this  State  it  was  so  determined  in  Bur- 
ril  V.  Boardman,  43  N.  Y.  254,  and  reaffirmed 
in  Shipman  v.  BoUins,  98  N.  Y.  828.    In  the 
BurriU  Case  it  was  treated  as  in  the  nature  of 
an  executory  devise,  dependent  upon  incorpo- 
ration of  the  institution  there  contemplated, 
and  it  was  held  that  the  estate  vested  on  the 
occurrence  of  that  event.    In  that  respect  that 
case  is  distinguishable  from  the  present  one,  as., 
in  the  latter  it  was  contemplated  that  the  vest- 
me  should  depend  upon  the  conveyance  to  the 
Tilden  Trust,  or  application  to  its  use,  by  the 
executors  and  trustees  to  whom,  by  the  terms, 
of  the  will,  the  residuary  estate  was  devised 
and  bequeathed.    This  distinction  arises  out  of 
the  fact  that,  upon  the  contingency  which  en- 
abled the  institution  in  the  BurriU  Case  to  take 
the  fund,  the  trust  upon  which  the  trustees 
held  it  terminhted,  and  there  was  no  opportuni- 
ty remaining  for  any  limitation  over,  while  it 
was  otherwise  in  the  case  at  bar.    But,  treating 
the  provisions  of  the  thirty- fifth-  and  thirty- 
ninth  articles  of  the  will  as  creating  a  trust 
power,  it  is  not  seen  that  the  fact  that  the- 
estate  did  not  vest  in  the  corporation  on  its 
creation  necessarily  has,  of  itself,  any  essential 
importance  for  the  purpose  of  the  question  now 
under  consideration,  provided  the  power  was 
adequately  given  to  convey  or  apply  it  to  the 
use  of  the  institution.    Wnile  it  could  not  in 
that  case  be  deemed  what  was  formerly  known 
as  an  "executory  devise,"  it  might,  in  behalf* 
of  the  Tilden  Trust,  be  treated  as  a  conditional 
limitation  of  the  estate,  or  a  power  depend- 
ent for  its  execution  upon  a  condition.    The 
testator  evidently  intended  to  vest  in  the  exec- 
utors and  trustees  all  the  control  he  could  of 
the  title  to  his  residuary  estate.    But  it  cannot, 
for  the  purposes  of  the  question  here,  be  as- 
sumed that  he  intended  their  relation  to  it 
should  be  other  than  the  legal  effect  of  that 
which  they  took  by  the  wiU.    As  to  the  realty, 
no  title  passed  to  the  trustees,  and  no  trust, 
within  the  statute,  was  created.     When  by  the- 
statute  express  trusts  were  reduced  to  those  for 
the  execution  of  which  taking  of  the  title  was 
deemed  essential  (1  Rev.  Stat  p.  728,  g  55),  it 
took   from  others  none  of   the  elements  of 
trusts  other  than  such  as  were  dependent  upon 
the  title  as  formerly  taken  by  trustees,  and 
none  of  the  powers  of  execution  not  so  de- 
pendent; and  it  was  provided  that,  when  an 
express  trust  should  thereafter  be  created  for^ 
purposes  other  than  those  enumerated  in  sec- 
tion 55,  no  title  should  vest  in  the  trustees,  but,. 
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if  the  trust  directed  or  authorized  the  perform- 
aoce  of  HOT  act  T?hich  might  lawfully  be  per- 
formed under  a  power,  it  should  be  valid  as  a 
power  in  trust,  Id.  p.  729,  §  58.  If,  therefore, 
the  provisions  of  the  thirty-flfth  article  of  the 
will  would,  but  for  the  statute,  have  consti- 
tuted a  trust,  and  authorized  the  performance 
of  any  act  which  might  lawfully  be  performed 
as  such,  they,  so  far  as  relates  to  the  real  prop- 
erty in  the  residuary  estate  of  the  testator, 
created  a  power  in  trust;  and  although  the 
larger  part  of  such  estate  was  personalty,  and 
the  trust  as  to  that  is  not  subject  to  the  statute, 
the  distinction  in  that  respect,  for  the  purposes 
of  the  questions  requiring  consideration,  need 
not  be  observed,  as  the  subject  of  powers  is 
substantially  applicable  alike  to  both.  Oulting 
V.  Cutting,  86  N.  Y.  522;  Button  v.  Benkard, 
92  N.  Y.  295. 

It  is  urged  that  by  the  provisions  in  question 
the  testator  neither  directed  nor  authorized  the 
performance  of  any  act  of  disposition  of  the 
residuary  estate  which  could  lawfully  be  per- 
formed, within  the  meaning  of  a  statute  defin- 
ing a  power  in  trust;  and  that  there  was  not 
only  no  party  to  effectually  demand  their  exe- 
cution, but  they  had  no  enforceable  character. 
It  is  true  the  creation  of  a  trust  depends  upon 
the  nature  of  the  provisions  by  which  its  crea- 
tion is  sought.  It  is  also  the  rule  that  a  trust 
is  imperative;  and  at  common  law  the  same 
rule  is  applicable  to  a  power  coupled  with  a 
trust,  although  otherwise  as  to  a  naked  power. 
2  Story,  Eq.  Jur.  §  1061.  The  primary  one  of 
those  provisions  certainly  was  not  enforceable 
at  the  time  of  the  death  of  the  testator.  There 
was  then  no  Tildcn  Trust,  and  its  then  future 
existence  was  contingent.  When  it  was  creat- 
ed its  ability  to  take  depended  upon  its  incor- 
poration bemg  in  form  and  manner  satisfactory 
to  the  executors  and  trustees,  and,  that  being 
so,  it  was  made  discretionary  with  them 
whether  the  institution  should  have  the  whole 
or  any,  and  what  portion,  of  the  residuary 
fund.  It  would  therefore  seem  to  follow  that, 
upon  the  incorporation  of  the  THldeii  Trust,  it 
could  not,  without  action  of  the  trustees,  have 
enforced  conveyance  or  application  to  it  of  the 
fund  or  any  portion  of  it.  In  that  view,  and 
upon  the  consiruction  given  to  the  thirty-fifth 
HI  tide,  the  question  is  whether  the  trustees 
were  enabled  to  vest  the  fund  in  the  Tilden 
Trust,  or,  by  the  exercise  of  discretionary 
power  given  to  them,  could  have  afforded  to 
that  institution  the  right  to  demand  and  enforce 
in  that  respect  the  execution  of  the  provision 
of  the  will  in  its  behalf.  As  already  seen,  the 
testator  did  not  intend  to  die  intestate  as  to  any 
portion  of  his  property;  and  that  he  did  intend 
to  impose  upon  his  executors  and  trustees  the 
imperative  trust  power  for  the  disposition  of 
his  residuary  estate  appears  by  the  provisions 
of  the  thirty-ninth  article,  by  which  he  directed 
them  ''to  apply  the  same,  and  the  proceeds 
thereof,  to  the  objects  and  purposes  mentioned" 
in  the  will.  This  is  borne  out  by  the  terms  of 
the  thirty-fifth  article,  by  imputing  to  him  the 
understanding  that  the  secondary  provision  of 
that  article  was  valid,  as  upon  the  contingency 
there  mentioned  he  provided  for  the  disposition 
of  it.  And  the  latter  provision  cannot  be  over- 
looked, but  must  be  consulted  to  ascertain  his 
intent,  with  a  view  to  the  aid,  so  far  as  it  may 
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furnish  it,  to  the  interpretation  of  the  other 
provision  in  question.  VanKleeek\,  Rtformed 
Dutch  Church,  20  Wend.  457,  471;  KxfUi  v. 
Qrenier,  56  N.  Y.  220.  But  if  the  primary 
provision  was  of  itself  valid  in  its  object,  pur- 
pose, and  effect,  it  was  not  invalidated  by  the 
fact  that  the  trustees  were  in  terms  in  the  events 
stated  in  the  article  empowered  to  apply  the 
fund  to  the  indefinite  purposes  mentioned  in 
the  ulterior  provision  for  which  testamentary 
disposition  of  property  could  not  lawfully  l>e 
made.  Atty-Qen,  v.  Lonidale,  1  Sim.  105;  Sal- 
v^bury  v.  Denton,  8  K.  &  J.  629;  Carter  v. 
Green,  Id.  591.  In  other  words,  the  limitation 
to  the  indefinite  objects  did  not  deny  to  the 
former  provision  for  the  Tilden  Trust  the  effect 
to  which  it  otherwise  may  have  been  entitled. 
Savage  v.  Burnham,  17  N.  Y.  561;  Kennedy  v. 
ffay,  105  N.  Y.  184,  6  Cent.  Bep.  805.  In 
such  case,  the  subject  would  be  within  the 
control  of  the  court,  and,  on  proper  application, 
it  would  restrain  the  use  of  power  for  such  un- 
lawful purpose.  The  contention  of  the  re- 
spondent's counsel  is  that  it  was  essential  to 
the  validity  of  the  provision  in  behalf  of  the 
Tilden  Trust  that  the  residuary  estate  should 
have  vested  in  it  at  the  time  it  came  into  cor- 
porate existence,  or  that  the  institution  should 
then  have  been  entitled  to  demand  and  enforce, 
by  decree  of  the  court,  the  conveyance  to  it, 
or  the  application  to  its  use,  of  the  fund  by  the 
trustees.  This  proposition  (upon  the  construc- 
tion here  given  to  the  provisions  in  question) 
in  effect,  seems  to  be  that  a  trust  or  trust  power 
could  not  exist  with  or  survive  the  intervention 
of  the  discretionary  power  which  the  testator 
intended  to  give  the  trustees.  But  it  may  be 
observed  that  while  a  valid  trust  is  imperative, 
attending  it  may  be  powers  upon  which  limi- 
tations and  executory  bequests  may  be  contin- 
l^ent,  and  the  exercise  of  those  powers  may  be 
m  some  sense  discretionary.     Hawley  v.  James, 

5  Paige,  818,  468,  8  L.  ed.  734-791,  16  Wend. 
61,  176;  Maaon  y.  Janes,  4  Sandf.  Ch,  628,  7  L. 
ed.  1282, 18  Barb.  461;  Costabadie  v.  Costabadie, 

6  Hare,  410;  French  v.  Davidson,  8  Madd.  896; 
Walker  V.  Walker,  5  Madd.  424;  Cole  v.  Wade. 
16  Ves.  Jr.  27. 

It  is  very  likely  that,  if  the  testator  had  ap- 
prehended the  invalidity  of  the  ulterior  pro- 
vision of  the  thirty- fifth  article,  he  would  have 
provided  a  different  limitation  in  the  event 
there  mentioned.  But  it  cannot  be  assumed 
that  the  primary  provision  for  the  appointment 
and  disposition  of  the  residuary  estate  to  the 
Tilden  Trust  would  have  been  other  than  that 
which  he  made.  The  efficiency  of  the  power 
given  by  this  provision  is  not  dependent  upon 
the  character  of  the  ultimate  limitation,  nor  is 
it  less  effectual  than  it  would  have  been  if  that 
had  been  to  a  lawful  object  of  testamentary 
gift.  The  difference  is  that  in  the  one  case  it 
was  within  the  power  of  the  trustees  to  defeat 
the  disposition  by  the  will  of  the  residuary  es- 
tate, and  in  the  other  they  could  not.  But  in 
the  latter  case  they,  by  the  execution  of  the 
discretionary  power,  could  have  rendered  the 
ultimate  provision  ineffectual,  and  for  the  pur- 
poses of  the  disposition  of  the  fund  inoperative; 
and  therefore,  unless  the  contingency  aroae 
upon  which  the  ultimate  limitation  of  it  was 
dependent,  it  would  not  be  important,  for  any 
practical  purpoee,  whether  it  was  valid  or  not, 
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nod  in  that  event  only  would  an  enforceable 
character  of  the  trust  or  trust  power  be  essen- 
tial to  effectuate  the  intent  of  the  testator.   His 
purpose,  it  must  be  assumed  in  view  of  the 
power  given,  would  be  accomplished  by  the 
di8positu)n  to  the  incorporated  institution  des- 
ignated by  him.    The  creation  of  this  power, 
in  nature  and  purpose,  was  lawful,  and  throuffh 
its  execution  the  gift  to  the  Tilden  Trust  cdiud 
legitimately  be  effected,  although  in  respect  to 
the  appointment  to  that  institution  it  was  made 
dependent  upon  the  will  of  the  executors  and 
trustees.     While  it  is  essential  to  a  trust,  as 
such,  that  it  be  imperative,  and  therefore  en- 
forceable b^  decree  in  e(}uity  when  the  time 
arrives  for  its  execution,  ^t  is  not  so  of  a  mere 
power,  or  necessarilv  so  of  a  trust  power,  al- 
though the  latter  is  imperative,  unless  its  exe- 
cution or  non-execution  is  made  expressly  to 
depend  upon  the  will  of  the  grantee.    The  tes- 
tator intended  to  make  the  execution  of  the 
power  of  appointment  to  the  Tilden  Trust  de- 
pendent upon  the  will  of  the  trustees,  as  ex- 
pressly app^rs  by  the  provision  creating  it. 
The  contention,  therefore,  that  this  power  of 
the  primary  provision  was  invalid  because  its 
execution  was  not  judicially  enforceable  in 
equity  on  behalf  of  that  institution  does  not, 
in  the  view  taken,  seem  to  be  maintained.   The 
imperative  character  intended  by  the  testator 
to  be  made  applicable,  and  in  a  certain  event 
to  be  applied,  to  the  disposition  of  the  residu- 
ary estate,  had  relation  to  the  ultimate  limita- 
tion, which  was  dependent  upon  the  contin- 
gency that  the  trustees,  in  their  discretion, 
concluded  not  to  appoint  to  the  Tilden  Trust 
any  or  only  a  portion  of  such  fund;  and,  as 
such  limitation  was  invalid  for  Indefiuiteness 
and  uncertainty  in  its  object,  the  testator  failed 
by  it  to  effectually  make  any  imperative  pro- 
vision for  the  disposition  of  the  residuary  estate 
by  means  of  a  trust  power  in  trust,  or  trust 
power  enforceable  as  such,  except  so  far  as 
should  be  necessary  to  make  and  keep  good 
the  special  trusts  as  directed.    And  as  the  will 
furnished  no  support  for  an  ultimate  limitation 
of  the  fund  in  the  event  the  trustee  should 
have  deemed  the  execution  of  the  power  of 
appointment  to  the  Tilden  Trust  inexpedient, 
the  real  property  within  the  residuary  estate 
descended  to  the  heirs  of  the  testator,  subject 
to  the  execution  of  the  power  of  appointment 
and   disposition  to  that  institutioD,  and  the 
right  of  his  next  of  kin  to  the  administratiun  in 
their  behalf  of  the  personalty  of  such  estate 
was  subject  to  the  execution  of  the  same  power. 
Now,  by  reference  again  to  the  provisions  of 
the  tbirty-flfth  article,  it  may  be  seen,  as  plain- 
ly appears  by  their  terms,  tnat  the  testator  in- 
tend^ that  the  trustees  should  exercise  the 
power  conferred  upon  them  to  consummate 
the  disposition  of  the  residuary  estate  for  the 
declared  purposes  of  the  trust.    If  they  were 
successful  in  their  effort  to  obtain  the  corporate 
charter,  it  was  their  duty  to  determine  whether 
it  was  satisfactory,  and,  in  the  event  it  was  so, 
then,  unless  they  deemed  it  inexpedient  to  ap- 
ply any  part  of  the  fund  to  the  Tilden  Trust, 
the  further  dutv  was  imposed  upon  them  to 
determine  whether  it  should  take  all  of  it,  and, 
if  DOt  all,  to  appoint  the  amount  of  it  so  to  be 
appropriated,    it  is  apparent  that  the  testator 
intended  to  make  the  exerdse  of  such  power  a 
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duty,  and  essentially  so  to  carry  out  his  de- 
clared purpose.  The  discretion  which  he  evi- 
dently Intended  to  give  the  trustees,  related,  not 
to  the  execution  of  the  power,  but  only  to  the 
manner  of  its  execution.  In  that  view  (which 
seems  well  supported),  may  not  the  limitation 
to  the  Tilden  Trust  have  been  lawfully  condi- 
tional, not  only  on  its  incorporation,  but  as 
well  upon  the  manner  such  preliminary  power, 
discretionary  only  in  that  respect,  should  be 
executed  f  In  Ouldv.  Washington  Hospital  for 
Foundlings,  95  U.  S.  808,  U  L.  ed.  450,  the 
estate,  for  the  purposes  of  the  trust,  was  de- 
vised to  trustees,  with  a  view  to  the  incorpora- 
tion, after  the  death  of  the  testator,  of  an  insti- 
tution to  which  they,  in  that  event,  were  lo 
convey  the  estate,  provided  the  corporation 
was  approved  by  them;  otherwise  not.  The 
hospital  was  incorporated,  and  conveyance 
maae  to  it  by  the  trustees.  The  validity  of  the 
trust  was  contested,  and  the  court  held  that 
the  provision  relating  to  a  conveyance  upon  the 
creation  of  a  corporation  approved  by  the  tras- 
tees  was  a  conditional  limitation  of  the  estate 
vested  in  them.  In  that  was  involved  the  dis- 
cretionary power  of  the  trustees  relating  to  the 
approval  of  the  corporation.  It  is  essential 
that  the  object  and  subject  of  a  testamentary 
dispositional  provision  be  def  nite;  and  when 
so  designated  that  they  are  or  may  become 
such,  and  properly  l>e  ascertained,  a  limitation 
may  by  the  testator  be  made  to  depend  upon 
a  future  condition,  having  regard  to  the  Stat- 
ute of  Perpetuities,  and  such  condition  may 
consist  of  a  power  resting  in  the  discretion  of 
a  trustee  provided  for  and  defined  by  the  will; 
and,  when  the  condition  is  fulfilled,  the  limita- 
tion may  be  enforced.  The  doctrine  of  the 
common  law  on  the  subject  of  powers  of  Ap- 
pointment and  selection,  except  so  far  as  it 
permitted  the  treatment  of  them  as  illusory,  is 
consistent  with  the  statute  relating  to  powers, 
which  provides  that  "a  power  is  an  authority 
to  do  some  act  in  relation  to  lands,  or  the  crea- 
tion of  estates  therein,  or  of  charges  thereon, 
which  the  owner  granting  or  reserving  such 
power  might  himself  lawfully  perform."  1 
Kev.  Stat.  p.  732,  §  74.  The  powers  now  un- 
der consideration  are  a  special  power  and  a 
special  power  in  trust,  which,  as  defined  by  the 
statute,  are  those  where  the  persons  or  class  of 
persons  to  whom  the  disposition  of  lands  is  to 
be  made  under  the  power  are  designated,  (Id. 
^  78);  and  "(1)  when  the  disposition  which  it 
authorizes  is  limited  to  be  made  to  any  person 
or  class  of  persons  other  than  the  grantee  of 
such  power  entitled  to  the  proceeds,  or  any 
portion  of  the  proceeds,  or  other  benefit  to  re- 
sult from  the  execution  of  tlie  power;  (2)  when 
any  person  or  class  of  persons  other  than  the 

?;rautee  is  designated  as  entitled  to  any  benefit 
rom  the  disposition  or  charge  authorized  by 
the  power."    (Id.  p.  784,  §  95.) 

The  provisions  of  the  thirty -fifth  article  of 
the  wilHn  terms,  in  view  of  those  of  the  thirty- 
ninth  article,  created  a  special  power  in  trust : 
and  because  the  testator  intended  that  his  resid- 
uary estate  should  be  disposed  of,  as  directeil 
by  his  will,  for  the  purposes  of  the  trusts  there 
mentioned,  the  provisions  were  apparently  im- 
perative; such,  at  all  events,  would  have  been 
their  effect  if  the  ulterior  disposition  to  which 
the  estate  was  conditionally  limited  had  been 
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valid.  ADd  the  statute  provides  that  '*every. 
trust  power,  unless  its  execution  or  non-ex- 
ecution is  made  expressly  to  depend  on  the  will 
of  the  grantee,  is  imperative,  and  imposes  a 
duty  on  the  grantee,  the  performance  of  which 
may  be  compelled  in  equity,  for  the  benefit  of 
the  parties  interested."  Id.  p.  734,  §  06.  The 
ultimate  limitation  was,  by  the  terms  of  the 
wil),  imperative,  in  the  event  that  the  trustees 
failed  for  any  cause  to  dispose  of  the  fund  un- 
der the  primary  one,  which  alone  was  made 
dependent  iipon  their  discretionary  power. 
The  Tilden  Trust  could  take  only  through  the 
power  in  the  nature  of  that  of  appointment 
vested  in  the  trustees;  and  the  fact  that  the  ex- 
ercise of  that  power  was  discretionary,  and 
could  not  he  enforced,  produced  no  legal  in- 
firmity in  the  provision  relating  to  that  institu- 
tion, its  ability  to  take,  and  to  the  limitation 
to  it  dependent  Upon  such  appointment.  C/tat- 
terU  V.  Young,  6  Madd.  80;  Lancashire  v. 
Lancashire,  1  De  G.  &  S.  288,  2  Phil.  Ch. 
657;  Cole  v.  Wade,  16  Ves.  Jr.  27;  Perry,  Tr.  § 
508;  Hill,  Trustees,  490-492. 

So  far  as  the  statute  relates  to  the  subject  of 
the  power  of  appointment,  it  provides  that 
where,  under  a  power,  a  disposition  is  directed 
to  be  made  among  several  designated  persons, 
without  specification  of  the  share  to  be  allotted 
to  each,  aJl  of  them  shall  be  entitled  in  equal 
proportion.  1  Rev.  Stat.  p.  784,  §  98.  But, 
when  the  terms  of  the  power  import  that  the 
fund  is  to  be  distributed  between  them  in  such 
manner  or  proportions  as  the  trustee  may  think 
proper,  he  may  allot  the  whole  to  any  one  or 
more  of  such  persons  in  exclusion  of  the  other. 
Id.  g  99.  The  trust  power  in  such  case  does 
not  cease  to  be  imperative.  Id.  §  97.  And  if 
the  trustee  having  such  power  shall  die  leaving 
it  unexecuted,  its  execution  shall  be  decreed  in 
equity,  for  the  benefit  equally  of  all  the  persons 
so  designated.  Id.  g  100.  These  provisions  of 
the  statute  are  in  that  respect  substantiallv  de- 
claratorv  of  the  common  law.  Swift  v.  Oreg- 
son,  1  T.  R.  482.  It  was  there,  as  it  is  by  our 
statute,  a  trust  power;  and  it  is  not  important, 
for  the  purposes  of  the  question,  whether  the 
designated  persons  are  vested  with  the  fund 
subject  to  the  execution  of  the  power,  or  take 
by  reason  of  the  power  given.  In  the  one  case 
Uiere  is  a  gift  express^,  and  in  the  other  im- 
plied, which  will  be  executed  by  decree  of  the 
court,  in  default  of  the  execution  of  the  power 
by  the  donee  of  it.  1  Perry,  Tr.  §  260;  Walsh 
V.  Wallinger,  2  Russ.  &  M.  78;  Lees  v.  White- 
ley,  L.  R.  2  Eq.  161.  No  such  implication 
arises  where  there  is  a  limitation  over  of  the 
estate  or  fund  to  other  objects  in  default  of 
the  execution  of  the  power  by  the  donee;  and 
in  that  case  theobiects  of  the  power  take  noth- 
ing, as  their  beneficial  interest  or  the  limitation 
to  them  is  whoUy  dependent  upon  the  execu- 
tion of  the  power  by  him.  Davidson  v.  Proctor, 
19  L.  J.  Ch.  N.  S.  895,  14  Jur.  81;  Pearce  v. 
Vincent,  2  Myl.  &  K.  800,  2  Bing.  N.-  C.  828, 
2  Keen,  280;  Goldring  v.  fnwood,  8  GifT.  189. 
And,  although  the  power  of  appointment  and 
selection  rests  in  the  discretion  of  the  trustee, 
it  is  valid,  and  may  be  effectually  executed  by 
him.  2  Peny,  Tr.  §  508;  Brown  v.  Biggs,  8 
Ves.  Jr.  661. 

In  the  present  cast  the  provision  relating  to 
Ibe  Tilden  Trust  oonferrea  upon  the  trustees  a 
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power  of  appointment  and  disposition  to  a  de- 
finite object,  with  a  limitation  over  on  default 
of  such  appointment;  and,  so  far  as  by  the 
terms  of  such  provision  the  execution  of  the 
power  was  left  to  the  judgment  or  discretion  of 
the  trustees,  it  was  expressly  made  to  depend 
on  their  will,  within  the  meaning  of  the  stat- 
ute. And,  as  before  remarked,  the  apparent 
purpose  and  effect  of  this  provision  was  not 
qualified  or  defeated  by  the  fact  that  the  ulti- 
mate limitation  was  to  objects  so  indefinite  as 
to  render  it  ineffectual.  In  practical  effect,  it 
was  thp  same  as  if  the  fund  had  been  limited 
over  to  the  heirs  and  next  of  kin  of  the  testator, 
as  they  necessarily  would  take  in  default  of  t^e 
execution  of  the  power.  In  Potoer  v.  Cassidy, 
79  N.  Y.  602,  the  fund  was  bequeathed  to  the 
executors,  with  power  of  appointment  and 
selection  among  a  designated  class  of  bene- 
ficiaries. While  the  manner  of  executing  it 
was  discretionary,  the  trust  or  trust  power  was 
imperative,  and  on  default  of  the  executors  to 
execute  it,  the  power  would  survive  them,  and 
the  designated  objects  would  then  and  ulti- 
mately t^  entitled  to  share  equally  in  the  fund, 
and  it  would  be  enforced  accordingly.  But  as 
to  those  beneficiaries  it  would  not,  in  that  sense 
and  for  that  purpose,  have  been  imperative,  if 
there  had  been  a  limitation  overto  oUier  objects 
on  such  default,  dthough  as  to  the  latter  it 
would  have  retained  its  imperative  character; 
yet  the  power  thus  given  of  appointment 
would  have  been  valid,  and  may  have  been  ef- 
fectually executed. 

It  is  essential  to  the  constitution  of  a  valid 
trust,  or  special  power  in  trust,  by  a  testator^ 
that  the  objects  be  so  designated  or  described 
that  they  may  be  definitely  known  or  ascer- 
tained from  the  provisions  of  his  will.  And  it 
was  the  failure  of  the  testators  to  so  designate 
or  define  the  objects  of- the  attempted  trusts 
which  came  to  the  attention  of  tbe  court,  and 
were  for  that  reason  held  invalid,  in  Priehard 
V.  Thompson,  95  N.  Y.  76;  Holland  v.  Alcock, 
108  N.  Y.  812,  11  Cent.  Rep.  861;  Beady,  WU- 
liams,  125  N.  Y.  560.  In  those  cases  the 
trust  power  sought  to  be  given  was  that  of  ap- 
pointment and  selection,  without  limitation 
over.  The  infirmity  which  rendered  invalid  the 
provisions  of  the  wills  in  question  in  those  cases 
was  that  no  beneficiary  was  designated  or 
pointed  out  by,  or  ascertainable  from,  thewill, 
having  any  interest  in  the  execution  of  the 
power,  or  who  could  assert  in  court  an;^  claim 
founded  upon  the  trust.  Those  provisions  of 
the  wills  were  therefore  held  invalid  for  indefi- 
niteness  of  the  classes  of  objects  of  the  trust 
sought  to  be  created;  and  in  this  respect  they 
were  distinguished  from  Ptncer  v.  Gassidy,  The 
present  case  is  distini^ishable  from  ti^em  in 
like  manner;  and,  further,  that  the  power  given 
by  the  primary  provision  in  question  was 
not  that  of  appointment  and  selection  among 
members  of  a  class,  but  was  of  appointment 
and  disposition  to  a  definitelv  designated  bene- 
ficiary. It  is  also  essential  that  the  subject  of 
the  power  be  designated  and  certain,  or  that 
the  pieans  be  provided  by  the  will  to  render 
it  properly  ascertainable  or  certain.  The  pro- 
vision of  the  power  in  that  respect  is  for  the 
application  to  the  Tilden  Trust  of  the  residue 
of  the  estate,  or  so  much  of  it  as  the  trustees 
should  deem  expedient.    The   cases   before 
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cited,  recognizing   as  efPectual  discretionary 
power  given  to  trustees  to  regulate,  control,  or 
determine  the  amount  which  certain   beneli- 
ciHries  should  receive  of  specific  funds,  to  be 
exercised  in  reference  to  circumstances  which 
the  donors  of  the  power  had  in  view,  have  some 
bearing  upon  this  question.     Those    are  the 
Hawkey,  Ma9on,  Castabadie,  French,  Walker  and 
Cole  Casett,  sUpra.    The  residuary  estate  was  a 
definite    fund,  and,  unless  the  trustees  deter- 
mined that  it  was  inexpedient  to  endow  the 
Tilden  Trust,  they  were  at  liberty  to  apply  to  it 
the  entire  fund:  but  whether  expedient  to  so  ap- 
ply all  or  less  than  the  whole  of  it  was  a  matter 
of  judgment  of  the  trustees,  to  be  founded  upon 
the  amount  of  the  residue  in  reference  to  the 
sum  suitably  available  for  the  purpose  of  the  in 
stitution,  and  that  was  the  amount  the  testator 
authorized  the  trustees  to  appoint  to  the  institu- 
tion.    This  was  the  means  provided  by  the  will 
to  make  certain  that  which,  until  such  action  by 
the  trustees,  was  uncertain.     In  Peck  v.  Ualsey, 
2  P.  Wms.  3H8,  it  was  held  that  a  bequest  by 
the  testatrix  of  some  of  her  best  linen  to  A.  was 
void  for  uncertainty,  but  that  a  bequest  of  such 
of  her  best  linen  as  the  executor  should  think 
fit,  or  as  the  legatee  should  choose,  would  have 
been  good.     In  Kennedy  v.  Kennedy,  10  Hare, 
438,  the  testator  gave  all  his  household  furni- 
ture, etc.,  to  trustees,  and  directed  that  all  his 
household  property  be  sold  by  them,  except 
such  articles  as  his  wife  should  desire  to  retain, 
and  which  he  authorized  her  to  appropriate  to 
her  own  use.     Held  that  the  power  of  selection 
was  e£fectual1y  criven  to  the  wife.    And  Arthur 
T.  Mackinnon,  L.  R.  11  Ch.  Div.  885,  is  to  the 
same  effect.     It  has  been  seen,  by  reference  to 
the  statute,  that  the  power  of  appropriation  of 
a  fund  among  the  members  of  a  class  may  be 
created  and  the  donee  of  the  power  be  author- 
ized in  his  discretion  to  appropriate  it  in  such 
proportions  as  he  may  please.    This  was  so  at 
common  law.    When  the  fund  is  definitely 
desiisrnated,  it  would  seem  that  power  may  l>e 
conferred   upon    the  donee  of  the  power  to 
determine    what  portion    of   it  may  be    ap- 
pointed to  a  definite  beneficiary  designated  by 
the  donor.    Our  attention  has  been  called  to  no 
authority  to  the  contrary  of  that  proposition  in 
its  application  to  the  pr^nt  case.    The  Prieh- 
ard,  Holland  and  Read  Cases  do  not  have  any 
nec^essary    application   to  the  question.    The 
reaaoning  there  was  had  in  reference  to  their 
contexts,  to  which  it  was  very  apt;  and  the 
relief  of  the  provision  relating  to  the  Tilden 
Trust  from  the  alterna^ve  ulterior  provision 
which  embraces  only  indefinite  objects  denies 
to    those   cases  any  practical  application    to 
the  questions   presented  in  the  case  at  bar. 
While  the  statute  abolished  powers  as  they 
before  then  existed,  (1  Rev.  Stat.  p.  782,  g  78,) 
it,  as  said  by  Jvdge  Andrews  in  Recul  v.  Wil- 
liams, "does  not  define  all  the  purposes  for 
which  a  power  over  property  may  be  created." 
This  appears  by  section  74,  before  referred  to, 
and  by  the  reviser's  notes  (8  Rev.  Stat.  2d  ed., 
p.  690,)  as  to  powers  other  that  those  which  are 
desi^ated  as  beneficial.    Thev,  except  as  there 
enumerated,  were  abrogated  by  the  Statute,  1 
Rev.  Sut.  p.  788,  g  92.    Treating  that  in  ques- 
tion as  a  trust  power,  those  considerations  of 
the  statute  may  not  be  essentially  important 
here.     It  miist  be  assumed  that  the  testator, 
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through  powers  conferred  on  his  trustees  by  the 
thirty -fifth  article,  intended  to  dispose  of  his 
entire  residuary  estate,  and  therefor  its  ultimate 
dispositional  provision  (in  view  of  article  39) 
wasintended,  as  by  its  terms  it  purported,  to  be 
imperative,  but  that  character  was  not  uncon- 
ditionally applicable  to  the  power  of  appoint- 
ment and  disposition  in  the  primarv  provision 
relating  to  the  Tilden  Trust.  It  had  relation  to 
the  limitation  over  to  the  objects  of  the  ulte- 
rior provision,'  and,  in  consequence  of  the '  in- 
validity of  the  latter,  his  intention,  if  the  trus- 
tees  had  failed  to  appoint  the  Tilden  Trust  as 
the  beneficiary,  would;have  been  disappointed. 
The  purpose  of  the  appointment  and  disposition 
to  that  institution  is  apparently  legal,  and  at 
common  law  may  have  lawfully  been  accom- 
plished through  the  execution  of  a  power  in 
the  manner  the  testator  sought  by  his  will  to 
do  it.  It  also  fairly  comes  within  the  purposes 
for  which  a  power,  as  defined  by  the  Statute, 
may  be  employed.  Id.  g  74.  At  common  law 
a  trust  may  have  been  attended  with  a  discre- 
tionary power,  upon  the  non-execution  of 
which  the  enforceable  character  of  its  ultimate 
limitation  might  be  dependent.  This  relation 
of  powers  to  which  trusts  may  have  been  sub- 
jected was  preserved  and  provided  for  by  the 
statute;  and,  while  a  trust  power  is  in  its 
nature  imperative,  that  character  of  it,  in  the 
sense  of  being  enforceable,  may,  when  its  ex- 
ecution or  non  execution  is  made  expressly  to 
depend  upon  the  will  of  the  donee,  be  sus- 
pended by  and  during  the  existence  of  such 
discretionary  power  or  determined  by  its  exe- 
cution. In  the  present  case,  there  was  involved 
in  the  provision  for  the  Tilden  Trust  a  power 
in  its  terms  discretionary;  and  so  far  as  it  was 
so,  its  execution  or  non-execution  was  made 
expressly  to  depend  on  the  will  of  the  trus- 
tees; and,  the  purpose  being  lawful,  it  was 
valid,  unless  in  contravention  of  the  Statute 
against  Perpetuities.  It  is  urged  that  the  limi- 
tation provided  for  by  the  thirty-fifth  arti- 
cle of  the  will  would  permit  the  unlawful 
suspension  of  the  absolute  power  of  alienation 
of  the  realty  and  of  the  absolute  ownership  of 
the  personal  property  constituting  the  residuary 
estate  of  the  testator.  1  Rev.  Stat.  p.  728,  §  16; 
Id.  p.  778,  §  1.  This  would  be  so,  and  its  ef- 
fect the  invalidity  of  the  limitation,  if  such 
suspension  would  not  by  the  terms  of  the  will 
necessarily  terminate  within  a  period  not  longer 
than  the  continuance  of  the  life  of  the  survivor 
of  the  two  persons  there  designated.  Schettler 
V.  Smith,  41  N.  Y.  828.  But  the  thirty  fifth 
article  must  be  construed  in  connection  with 
the  thirty-ninth  article,  and  by  the  latter  the 
testator  directed  that  the  executors  and  trustees 
**  possess,  hold,  manage,  and  take  care ''  of  the 
residuary  estate  during  a  period  not  exceeding 
such  two  lives.  This,  in  view  of  the  further 
direction  that  they  appl^  such  estate  to  the  ob- 
jects and  purposes  mentioned  in  the  will,  which 
was  imperative,  is  not  consistent  with  the  sus- 
pension of  the  absolute  power  of  alienation  of 
the  real  estate,  and  of  the  absolute  ownership 
of  the  personal  property  beyond  that  period. 
It  therefore  seems  that  the  future  estates  sought 
to  be  created  by  the  testator  were  so  limited 
that  by  the  terms  of  those  provisions  they  would 
necessarily,  and  beyond  any  contingency,  have 
terminated  within  the  period  prescribed  for 
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that  purpose  by  the  statute,  and  in  that  respect 
they  may  be  upheld.  These  views  lead  to  the 
coDclusion  that  the  provisions  of  the  will  re- 
lating to  the  Tilden  Trust,  and  the  powers  for 
their  execution,  given  to  the  executors  and  trus- 
tees, were  valid,  and,  as  the  consequence,  the 
main  purpose  of  the  action  must  fail. 

Since  the  commencement  of  the  action,  and 
upon  the  application  of  the  executors  and  trus- 
tees, a  Tilden  Trust  has  heeu  incorporated  in 
form  and  manner  satisfactory  to  them,  and  or- 
ganized. They  determined  to  endow  it  with 
the  entire  residuary  estate,  and  made  to  the 
in^tution  conveyance  and  transfer  according- 
ly, subject  to  provisions  contingently  made  in 
the  will  by  the  testator  in  behalf  of  special 
trusts  by  him  created,  and  as  there  directed. 
It  is  insisted  that  the  act  of  incorporation  is 
not  such  as  was  intended  by  the  testator,  in 
that  it  was  not  given  the  corporate  capacity  de- 
signed by  him,  and  for  the  further  reason  that 
it  designated  the  executors  and  testamentary 
trustees  as  permanent  trustees  of  the  institu- 
tion. By  the  will  he  requested  them  to  obtain 
**an  act  of  incorporation  of  an  institution  to 
be  known  as  the  *  Tilden  Trust,'  with  capacity 
to  establish  and  maintain  a  free  library  and 
reading-room  in  the  City  of  New  York,  and  to 
promote  such  scientific  and  educational  objects 
as  my  said  executoi^  and  trustees  may  more 
particularly  designate.  Such  corporation  shall 
have  not  less  than  five  trustees,  with  power  to 
fill  vacancies  in  their  number;  and,  in  case  said 
institution  be  incorporated,  ...  I  hereby 
authorize  my  said  executors  and  trustees  to 
organize  the  said  corporation,  designate  the 
first  trustees  thereof,"  etc.  In  the  preamble  of 
the  Act  of  incorporation  it  is  stated  that  the 
"executors  and  trustees  deem  it  inexpedient  to 
designate  any  purposes  of  the  corporation 
.  .  .  other  than  tfae|establishment  and  main- 
tenance of  a  free  librarv  and  reading-room  in 
the  City  of  New  York,  in  accordance  with  the 
purpose  and  intention  of  the  said  testator,"  and 
such  was  the  capacity  given  by  the  Act  to  the 
corporation.  The  first  section  provided  that 
the  three  persons  (naming  them)  who  were  the 
executors  and  trustees,  and  such  other  persons 
as  they  should  associate  with  themselves,  and 
their  successors,  were  created  a  body  corporate, 
under  the  name  and  title  of  the  "Tilden  Trust;" 
and  by  the  second  section  it  was  provided  that 
those  three  persons  should  be  permanent  trus- 
tees of  such  corporation,  and  that  they  designate 
and  appoint  other  trustees,  so  that  the  number 
should  not  be  less  than  five.  The  testator  seems 
to  have  had  in  view  only  one  definite  purpose 
of  the  corporation.  That  he  expressed.  Be- 
yond the  establishment  and  maintenance  of  a 
free  library  and  reading  room,  be  contemplated 
that  the  promotion  of  some  further  scientific 
and  educational  objects  might  suitably  and 
properly  be  added  and  sustained.  He  there- 
fore provided  that  the  corporate  capacity  be 
adapted  to  such  objects  in  that  respect  as  the 
executors  and  trustees  should  designate.  This, 
however,  would  be  dependent  upon  circum- 
stances to  be  determined  by  them,  and  he  left 
it  to  their  discretion.  He  evidently  did  not 
intend  that  the  corporation  for  the  purpose  by 
him  definitely  appointed  should  be  frustrated 
by  the  failure  of  the  executors  and  trustees  to 
exercise  their  discretion  in  such  manner  as  to 
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give  occasion  to  amplify  the  corporate  capacity 
of  the  institution.  The  question  whether,  after 
the  creation  of  the  corporation  for  the  free 
library  and  reading-room,  the  executors  and 
trustees  may,  by  the  designation  of  such  further 
objects,  authonze  the  enlargement  of  itsK^pan- 
ity  accordingly,  does  not  now  arise,  and  is 
not  considered.  We  think  the  incorporaiion 
was  not  Invalidated  by  the  manner  the  capacity 
of  the  institution  was  defined  in  the  Act.    No 

Sower  seems  to  have  been  given  by  the  will  for 
esignation  and  creation  by  legislative  Act  of 
three  permanent  trustees  of  the  corporation. 
It  ma^  l>e  that  the  testator  intended,  and  he 
very  likely  did  expect,  that  the  executors  and 
trustees  of  the  will  should  become  trustees  of 
the  institution,  and  this  may  have  l)een  accom 
plished  in  the  way  he  provided.  But  it  is  seen 
that  the  manner  provided  for  the  selection  of 
the  first  trustees  of  the  institution,  in  the  event 
it  should  be  incorporated,  was  such  that  they 
were  to  be  designated  by  his  executors  and  trus- 
tees. The  provision  made  by  him  for  the  or- 
ganization in  that  respect  of  the  institution  was 
not  observed  or  adopted  in  the  Act  of  its  incor- 
poration. Further  than  this,  the  question  which 
may  arise  upon  that  situation  requires,  and  has 
here,  no  consideration.  When  the  plaintiff 
commenced  this  action  it  may  have  had  sup 
port  in  the  invalidity  of  the  ulterior  provision 
of  the  thirt)[-fifth  article  of  the  will  to  prevent 
the  application  of  any  portion  of  the  estate  to 
the  indefinite  objects  and  purposes  there  men- 
tioned. But,  as  the  executors  and  trustees  af- 
terwards made  a  determination  which  would 
prevent  the  application  of  any  part  of  the  fund 
to  those  objects  and  purposes,  no  relief  in  that 
respect  is  now  essential;  and  the  only  purpose 
for  which  further  consideration  need  be  given 
to  that  subject  has  relation  to  the  question  of 
costs,  which  we  think  should,  on  behalf  of  the 
several  parties,  be  chargeable  to  the  estate  of 
the  testator.  The  judgment  of  the  court  be- 
low should  therefore  be  reversed,  and  the  com- 
plaint dismissed,  with  costs  in  that  and  this 
court  to  all  the  parties,  appellants  and  respon- 
dent, payable  out  of  the  estate. 
Potter  and  Vajin,  </«/.,  concur. 
Petition  for  rehearing  overruled  December 
8,  1890. 


Re  Application  of  Hubert  O.  THOMPSON, 
Commissioner  of  Public  Works,  etc.,  to 
Extinguish  Certain  Water  Rights  in  West 
Chester  County. 

APPEAL  OF  Charles  BUTLER. 
( N.Y ) 

1.  A  question  of  fSftct  on  conflicting  ev- 
idence is  not  reviewable  by  the  Ck>urt  of 
Appeals  on  an  appeal  from  aa  award  of  ^damafiree 
in  condemnation  proceedings  under  Iawb  1877. 
chap.  445. 

8.  Evidence  of  the  amonnt  paid  by  the 
complainant  Ibr  other  ■imllar  proper- 

NOTB.— The  stale  of  the  authorities  on  the  ques- 
tion of  proving  the  yalue  of  property  by  the  price 
paid  for  other  property  la  so  fully  shown  by  the 
opinion  and  the  brlefli  of  counsel  that  any  further 
annotation  thereon  seema  unneoesHiry. 
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ty'  is  not  admissible  in  oondemnatioii  proceed- 
ings on  the  question  of  the  value  of  the  property 
sought  to  be  taken. 

S.  A  reftasal  io  a»Be—  damages  for  In- 
jury io  a  waterpower  is  not  shown  so  as  to 
present  a  question  of  law  on  appeal  where  there 
was  no  ezprefislon  of  intention  to  that  effect  and 
evidence  was  taken  on  the  subject  and  an  award 
to  the  claimant  made  in  gross  without  items. 

4.  An  award  of  eommiflsioneni  In  eon- 
deamatlon  proeeedln^  may  be  based  on 
their  own  view  of  the  property  as  well  as  on  testi- 
mony. 

(October  S,  1891.) 

APPEAL  by  Charles  Butler  from  an  order 
of  the  General  Term  of  the  Supreme 
Court,  Second  Department,  affirming  an  order 
of  the  Special  Term  for  Westchester  County 
confirming  the  report  of  coramiseioners  who 
bad  been  appointed  to  assess  damages  for  cer- 
tain water  rights  sought  to  be  acquired  by  the 
Commissioner  of  Public  Works  of  the  City  of 
New  York.  Affirmed. 
The  facts  sumciently  appear  in  the  opinion. 
Messrs,  William  Allen  Butler  and  Wil- 
lard  Parker  Butler*  for  appellant *. 

The  exclusion  of  evidence  of  the  price  paid 
on  an  actual  purchase  by  the  city  of  the  water- 
power  next  adjoining  parcel  84  was  error. 

Be  New  York,  L,  dt  W.  R  Co.  v.  Amot,  27 
Hun,  151 ;  Qa/rdner  v.  Brookltne,  127  Mass.  358; 
Culbertson  di  B.  Pack,  d  Protf.  Co,  v.  Chicago^ 
111  111.  651;  Cherokee  v.  Sioux  City  df  L  F.  T. 
L.  <Sb  L,  Co.  62  Iowa,  279;  Coneord  R.  Co.  v. 
Oreely,  28  N.  H.  242;  Washburn  v.  Milwaukee 
d  L.  W.  B.  Co,  59  Wis.  864;  Langdon  v.  New 
York,  59  Hun,  484;  Be  New  York,  L.  d  W. 
B.  Go.  88  Hun,  689;  Shattuek  v.  Stoneham 
Branch  B.  Co.  6  Allen,  115;  Benham  v.  Bun- 
bar,  108  Mass.  865;  Qreen  v.  FcUl  Biwr,  118 
Mass.  262;  Chandler  v.  Jamaica  Pond  Aque- 
duct Carp.  122  Mass.  806. 

Mr.  Arthur  H.  Hasten,  with  Mr.  Will- 
lam  H.  Clark,  for  respondent: 

It  was  not  an  error  on  the  part  of  the  com- 
mission to  reject  evidence  of  what  the  city  had 
paid  for  certain  water  rights  appurtenant  to  a 
neighboring  parcel. 

3  Sutb.  Dam.  p.  468;  Qouge  v.  Boberts,  58 
N.  Y.  619;  Blanchard  v.  New  Jersey  8.  B.  Co. 
59  N.  Y.  292;  Mark  v.  Ouardiait  F.  Ins.  Co. 
14  N.  Y.  Week.  Dig.  888;  East  Pennsylvania 
B.  Co.  ▼.  Hiester,  40  Pa.  53. 

The  evidence  of  the  price  paid,  or  amount 
received,  for  land  in  the  neighborhood  in  par- 
ticular instances  is  inadmi^ible;  the  market 
value  being  the  only  proper  test.  Evidence  of 
similar  sales  would  be  no  test,  as  these  sales 
mi^ht  be  the  result  of  fancy,  caprice,  or  folly, 
and  would  prove  nothing  on  the  point  in  ques- 
tion. 

Kansas  City  d  T.  B.  Co.  v.  Sjditlog.  45  Kan. 
6W;  Pennsylvania  8.  V.  B,  Co  v.  Ziemer,  124 
Pa.  571:  Sij-th  Ate.  B.  Co.  v.  Metropolitan  Elev. 
B.  Go.  56  Hun,  187;  CoUr  Printing  Attachfnent 
Co.  V.  Brown,  5  Jones  &  8.  483. 

Even  if  the  value  of  neighboring  property 
were  competent  in  this  case,  it  could  not  lie 
properly  shown  by  the  offer  of  a  deed  showing 
the  price  obtained  at  private  sale. 

People   V.  McCarthy,  3  Cent.  Rep.  888,  102 

N.  Y.  eao. 
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Parker,  J,,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  brought  pursuant  to 
the  powers  confexred  on  the  Commissioner  of 
Public  Works  of  the  City  of  New  York  bv 
chapter  445  of  the  Laws  of  1877,  and  the  vari- 
ous Acts  amendatory  thereof,  to  acquire  the 
right  to  divert  and  keep  diverted  from  the 
Bronx  River  all  the  water  of  the  river  north  of 
and  above  the  dam  at  Eensico.  The  commis- 
sioners awarded  to  the  claimant,  who  was  the 
owner  of  a  large  and  valuable  farm  through 
which  the  river  ran,  damages  in  the  sum  of 
$7,270.  From  the  order  confirming  such  re- 
port and  award  successive  appeals  Save  been 
taken  by  the  claimant  to  this  court,  the  latter 
appeal  being  especially  authorized  by  the  Act 
of  1877.  But  the  fact  that  an  appeal  to  this 
court  is  permitted  does  not  bring  up  for  review, 
a  question  of  fact  arising  upon  conflicting  ev- 
idence, and  this  court  has^no  jurisdiction  to  re- 
view the  decision  of  the  Qeneral  Term,  unless 
error  of  law  in  the  proceedings  be  found.  Be 
Thompson,  121  N.  Y.  277.  That  case  had  its 
origin  in  proceedings  taken  under  chapter  490, 
Laws  1883,  but  the  provision  permitting  an 
appeal  to  the  Court  of  Appeals  is  the  same  as 
in  the  Act  authorizing  the  proceedings  before 
us,  and  the  decision  cited  is  therefore  applica- 
ble and  controlling.  Unless,  then,  some  error 
of  law  requires  a  reversal,  the  decision  of  the 
general  term  must  stand. 

The  only  exception  to  which  our  attention  is 
called  relates  to  an  effort  on  the  part  of  the 
owner  to  prove  what  had  been  paid  by  the  pe- 
titioner for  water  rights  appurtenant  to  a 
neighboring  parcel  on  the  same  river.  At 
folio  7467  the  counsel  for  the  owner  offered  to 
prove  that  the  City  of  New  York  purchased 
from  Robert  White  the  right  to  divert  the  wa- 
ters from  one  half  of  the  water-shod  of  the 
Bronx  Kfver,  and  paid  him  the  sum  of  |21,- 
991.66  for  such  rights,  and  bis  privileges  ia 
connection  with  a  certain  mill  upon  what  is 
known  as  the  '*  Powder-Mill  Property,"  at 
Scarsdale.  The  commission  declined  to  rule 
on  the  offer,  at  the  same  time,  by  its  chairman, 
saying,  in  effect,  that  a  ruling  would  be  made 
as  the  evidence  should  be  presented.  In  that 
connection  no  other  evidence  was  offered,  and 
the  exception  then  taken  is,  of  course,  not 
available.  But,  in  view  of  the  stipulation 
making  the  evidence  as  to  all  parcels  applica- 
ble to  any  other,  it  is  claimed  that  this  appel- 
lant is  entitled  to  the  benefit  of  any  exception 
taken  to  the  rejection  of  evidence  bearing  on 
the  question  of  the  value  of  his  waterpower. 
We  shall  assume,  without  deciding,  that  this 
claim  is  well  founded.  Robert  Wbite  was 
vested  in  fee  with  the  riparian  ownership  in 
such  premises  at  the  time  of  the  commence- 
ment of  the  proceedings  to  acquire  title  by  the 
city.  Pending  the  proceedings  he  died.  Sub- 
sequently, pursuant  to  an  agreement  with  his 
heirs,  a  conveyance  was  made  to  the  city.  Re- 
specting the  manner  in  which  the  proof  was 
sought  to  be  made,  the  owner  offered  in  evi- 
dence the  deed,  which  expressed  a  considera- 
tion. But,  for  the  purpose  of  proving  the 
price  paid,  it  was  not  competent.  People 
McCarthy,  102  N.  Y.  680,,  3  Cent.  Rep.  88t^' 
One  or  more  witnesses  were  asked  to  state  the 
sum  paid,  and,  as  the  objection  went  solely  to 
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the  competebcy  of  the  evidence  for  any  pur- 
pose, it  must  oe  assumed  that  the  witnesses 
were  competent  to  answer  the  question.  And 
the  question,  then,  is.  Was  the  rejection  of  the 
evidence  as  to  the  amount  paid  by  the  city  for 
the  White  waterpower  error  for  which  a  re- 
versal should  be  had? 

This  question  has  been  presented  to  the 
courts  of  last  resort  in  several:of  the  8tfttes»  but 
not  with  the  same  result.  In  Massachusetts, 
New  Hampshire,  Illinois,  Iowa,  and  Wisconsin 
it  is  held  that  actual  sales  of  other  similar  land 
in  the  vicinity,  made  near  the  time  at  which 
the  value  of  the  laud  taken  is  to  be  determined, 
are  admissible  as  evidence  for  the  purpose  of 
arri vins- at  the  amount  of  compensatiOD .  Gard- 
ner V.  Brookline,  127  Mass.  358;  Culbertson  d 
B.  Pack  <fe  Frot).  Co.  v.  Chicago,  111  111.  651; 
Cherokei  v.  Sioux  City  &L  F.  T.  L.  <fe  L.  Go.  52 
Iowa,  279;  Concord  B.  Co,  v.  Greely,  28  N.  H. 
242;  Washburn  v.  Miltoaukee  dh  L,  W.  B.  Co.  59 
Wis.  364.  While  in  some  of  the  other  juris- 
dictions, notably  Pennsylvania,  New  Jersey, 
Georgia,  and  California,  it  is  held  that  sales  of 
similar  property  are  not  admissible  for  the  pur- 
pose of  proving  the  value  of  property  about  to 
be  taken.  East  Pennsplvania  ft.  Co.  v.  Hies- 
ter,  40  Pa.  53;  Pennsylvania  d  J!^.  Y.  B,  Co.  v. 
Bunnell,  81  Pa.  414;  Pennsylvania  dk  8.  V.  B. 
Co.  V.  Ziemer,  124  Pa.  560;  Montdair  B.  Co.  v. 
Benson,  86  N.  J.  L.  557;  Central  Pac.  B.  Co. 
V.  Pearson,  85  Cal.  247-262;  Sdma,  B.  d  D. 
B.  Co.  V.  Keith,  68  Ga.  178. 

The  reasons  assigned  for  the  conclusion 
reached  in  the  cases  last  cited  are,  in  the  main, 
that  the  lest  in  legal  proceedings  is,  What  is  the 
present  market  value  of  the  property  which  is 
the  subject  of  controversy?  It  may  be  shown 
by  the  testimony  of  competent  witnesses,  and 
on  cross-examination,  for  the  purpose  of  test- 
ing their  knowledge  respecting  the  market 
viQue  of  land  in  that  vicinity,  they  may  be 
asked  to  name  such  sales  of  property,  and  the 
prices  paid  therefor,  as  have  come  to  their  at- 
tention. But  a  partv  may  not  establish  the 
value  of  his  land  by  showing  what  was  paid  for 
another  parcel  similarly  situated,  because  it 
operates  to  give  to  the  agreement  of  the  grantor 
and  grantee  the  effect  of  evidence  by  them  that 
the  consideration  for  the  conveyance  was  the 
market  value,  without  giving  to  the  opposite 
party  the  benefit  of  cross-examination  to  show 
that  one  or  both  were  mistaken.  If  some  evi- 
dence of  value,  then  prima  facie  a  case  may  be 
made  out,  so  far  as  the  question  of  damages  is 
concerned,  by  proof  of  a  single  sale,  and  thus  the 
agreement  of  the  parties  which  may  have  been 
the  result  of  necessity  or  caprice  would  be  evi- 
dence of  the  market  value  of  land  similarly 
situated,  and  become  a  standard  by  which  to 
measure  the  value  of  land  in  controversy. 
This  would  lead  to  an  attempt  by  the  oppos- 
ing party  to  show:— Jfr»<,  the  dissimilarity  of 
the  two  parcels  of  land;  and  second,  the  circum- 
stances surrounding  the  parties  which  induced 
the  conveyance, — such  as  a  sale  by  one  in 
danger  of  insolvency,  in  order  to  realize  money 
to  support  his  business,  or  a  sale  in  any  other 
emergency  which  forbids  a  grantor  to  wait  a 
reasonable  time  for  the  public  to  be  informed 
of  the  fact  that  his  property  is  in  the  market^ 
or,  on  the  other  hand,  that  the  price  paid  was 
excessive,  and  occasioned  by  the  fact  that  the 
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grantee  was  not  a  resident  of  the  locality,  nor 
acquainted  with  real  values,  and  was  thus 
readily  induced  to  pay  a  sum  far  exceeding  the 
market  value.  Thus  (each  transaction  in  real 
estate  claimed  to  be  similarly  situated  might 
present  two  side  issues,  which  could  b^  made 
the  subject  of  as  vigorous  contention  as  the  main 
issue,  and,  if  the  transactions  were  numerous, 
it  would  result  in  unduly  prolonging  the  trial, 
and  unnecessarily  confusing  the  issues,  with 
the  added  disadvantage  oi  rendering  prepa- 
ration for  trial  difficult. 

Our  attention  has  not  been  called  to  a  case  in 
this  court  where  the  question  has  been  passed 
upon  in  the  manner  here  presented,  but  there 
are  a  number  of  decisions  indicating  the  ten- 
dency of  the  court  to  be  against  proving  value 
by  evidence  of  the  selling  price  of  similar  prop- 
erty.    In  Huntington  v.  AttrUl,  118  N.  Y.  865. 
the  defendants  attempted  to  prove  the  value  of 
certain  sea-side  property  by  showing  the  value 
of  other  property  of  the  same  general  character 
situated  in  different  places,  and  Judge  Bradley, 
speaking  for  the  court,  said:    ''It  may  be  that 
such  evidence  would   have    furnished  some 
guide  for  estimate  of  the  value  of  the  property, 
but  might  not.     Such  evidence  would  present 
collateral  issues,  which  might,  and  very  likely 
would,  involve  a  variety  of  considerations  hav- 
ing relation  to  similarity  or  difference,  and  to 
advantages  and  disadvantages  of  the  different 
properties  in  numerous  respects,  as  compared 
with  that  in  question.     It  is  quite  well  settled 
that  evidence  of  that  character  is  not  admissi- 
ble upon  the  question  of  the  value  of  property 
in  controversy."    The  (juestion  was  not  neces- 
sarily before  the  court  in  People  v.  McCarthy, 
102  N.  Y.  680-638,  3  Cent.  Rep.  888;  but  Chief 
Justice  Ruger,  referring  to  the  question  whether 
the  price  paid  on  sales  of  real  estate  between 
individuals  is  admissible  as  evidence  of  value, 
said:    "We  think  it  quite  clear,  however,  that 
such  price  is  not,  in  any  view,  competent  evi- 
dence of  value."    In  Blanchardv.IiewJersep 
6.  B.  Co.,m  N.Y.  292,  the  defendant  attempted 
to  show  the  value  of  a  sunken  steam- boat  by 
proving  the  value  of  other  steamboats   with 
which  she  could  be  compared,  and  it  was  held 
that  the   evidence   was    not    competent.     In 
Langdon  v.  New  York,  59  Hun,  484,  the  objec- 
tion was  that  other  evidence  should  be  pro- 
duced to  establish  the  fact  sought  to  be  proven, 
(page  866,)  so  that  the  question  of  the  relevancy 
of  the  evidence  was  not  before  the  court.     \Ve 
are  of  the  opinion  that  the  value  of  property 
which  depends  upon  the  presence  or  absence 
of  inherent  qualities  not  necessarily  present  or 
absent  in  other  and  similar  property  cannot  be 
proved  by  showing  the  price  paid  for   such 
other   and  similar  property.    The  value   of 
property  having  a  recognized  market  value, 
such  as  No.  1  wheat  and  corn,  may,  of  coarse. 
be  proven  by  showing  tbe  market  prices;  but 
the  value  of  property  which  is  dependent  upon 
locality,  adaptability  for  a  particular  use,  as 
well  as  the  use  made  of  property  immediately 
adjoining,  may  not  be  shown  by  evidence  of 
the  price  paid  for  similar  property.    Even  un- 
der the  Massachusetts  rule,  a  reversal  would 
not  be  justified  because  of  the  extent  of   the 
discretion  vested  in  the  jud^  or  officer  pre- 
siding at  the  trial  to  determme  whether  such 
evidence  is  admissible,  depending,  of  course. 
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on  various  elements,  such  as  the  nearness  or 
remoteness  of  the  time  of  sale;  whether  the 
ipremises  are  far  separated;  the  condition  of 
the  property  about  the  parcel  sold,  and  the  use 
made  of  it,  which  may  have  operated  to  en- 
hance or  diminish  its  selling  value;  the  simi- 
larily  of  the  property,  not  only  as  to  descrip- 
tion, but  as  to  its  availability  for  use.  Chandler 
y.  Jamaica  Pond  Aqueduct  Corp.  122  Mass. 
305;  Gardner  v.  Brookline,  127  Mass.  868-868, 
and  cases  cUed. 

In  point  of  time,  the  White  sale  was  a  year  and 
one  half  prior  to  the  date  when  the  offer  was 
made  to  prove  it.  The  White  waterpower  was 
in  aclual  use  in  the  operation  of  a  mill,  while  the 
waterpower  of  Mr.  Butler  had  not  been  utilized 
in  any  degree  whatever.  True,  as  much  water 
will  be  diverted  from  the  Butler  property  as  the 
White  property,  but  it  does  not  follow  that 
the  respective  waterpowers  are  of  equal  value. 
The  value  of  a  waterpower  depends  on  its  availa- 
bility for  use;  and  it  is  a  matter  of  common 
observation,  that  at  certain  points  along  a 
stream  the  waterpower  can  be  more  readily 
and  cheaply  made  available  for  industrial  pur- 
poses than  at  others.  So,  if  appellant's  con- 
tention as  to  the  admissibility  of  evidence  of 
that  character  could  be  allowed,  we  should 
necessarily  reach  the  conclusion  that  the  nature 
of  the  evidence  offered  as  to  similarity  was  not 
of  such  a  character  as  to  authorize  a  court  to 
hold,  as  a  matter  of  law,  that  the  commission 
improperly  exercised  their  discretion  in  refus- 
inff  to  admit  proof  of  the  price  paid  for  the 
"VHiite  parcel. 

The  appellant  asserts  that  the  commission 
refused  to  award  damages  for  the  injury  to  the 
olaimant's  waterpower,  and  insists  that  in  so 
doing  they  committed  an  error  in  principle 
whicn  may  be  reviewed  in  this  court.  After  a 
thorough  examination  of  the  record,  and  a 
careful  consideration  of  the  argument  in  be- 
half of  appellant,  the  conclusion  is  reached 
that  this' court  is  not  warranted  in  determining 
that  an  award  was  not  made  for  such  damages 
as,  in  the  judgment  of  the  commission,  the 
claimant  will  sustain  because  of  injury  to  his 
waterpower.  The  claimant  owned  about  858 
acres  of  land,  covering  4,288  feet  on  the  east 
bank  of  the  Bronx  River,  and  about  4,686 
Jeei  upon  the  west  bank;  and  for  the  reduc- 
tion in  the  volume  of  water  which  naturally 
flows  over  this  course,  occasioned  by  the  di- 
version on  the  part  of  the  city,  the  commis- 
sion awarded  to  him  $7,270.  This  award 
was  made  in  gross,  no  items  being  given,  and 
it  is  therefore  imx)ossible  to  determine  what 
portion  of  it  was  allowed  for  injury  to  the 
tract  because  of  the  lessening  of  the  flow  of  the 
stream,  or  what  part  of  it  was  an  award  for 
damages  to  the  waterpower.  Neither  in  the 
report  nor  in  the  conduct  of  the  trial  is  there 
any  indication  that  it  was  determined  that  the 
waterpower  was  of  no  value.  On  the  contrary, 
the  commission  received  a  large  amount  of  ex- 
pert testimony  offered  by  the  claimant,  tending 
to  show  that  the  waterpower  was  of  considera- 
ble value.  No  evidence  in  that  direction  was 
rejected,  save  that  which  tended  to  prove  the 
pnce  paid  by  the  dtv  for  the  White  water- 
power;  and  it  should  be  assumed  that  they 
gave  to  this  evidence  such  weight  as  it  was  en- 
titled to.    Claimant's  experts,  it  is  true,  testi- 
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fled  that  the  waterpower  alone  was  of  far 
greater  value  than  the  entire  amount  of  the 
award,  but,  on  the  other  band,  the  evidence  on 
the  part  of  the  city  tended  to  show  that  it  had 
little  or  no  value.  In  making  their  appraisal 
they  were  not  required  to  adopt  the  estimate  of 
claimant's  experts,  but  were  manifestly  called 
upon  to  base  their  award  upon  all  the  informa- 
tion obtained,  ."not  only  from  the  evidence 
produced  before  them  but  from  their  view  of 
the  real  estate."  Be  Thompson,  121  N.  Y.  277. 
This  we  are  bound  to  assume,  in  the  light 
afforded  by  the  record,  was  done.  Our  atten- 
tion is  called  to  the  expressions  of  opinion, 
both  at  special  and  general  term,  to  the  effect 
that  the  waterpower  has  no  apparent  value. 
But  it  does  not  follow  that  such  was  the  deter- 
mination of  the  commissioner;  nor  can  it  be 
assumed,  because  of  the  opinion  of  the  judges 
sitting  in  review,  that  the  commission  enter- 
tained the  same  view.  There  are  no  other 
questions  requiring  consideration. 

The  order  should  be  affirmed.  y 

All  concur. 


E.  Willard  BOIES,  Bespt., 

V. 

John  C.  BENHAM,  Exr.  etc.,  of  Sarah  Ben- 
ham,  Deceased,  Impleaded,  etc.,  Appt. 


( N.  Y.. 


.) 


A  mortsf age  fin*  the  baUbnce  of  tbe  pur- 
ehaiie  money  is  snpeiior  to  another 
given  to  a  third  person  for  moDey  bor- 
rowed to  make  a  cash  payment  on  the  purchase 
money  unless  the  vendor  waives  his  priority  or 
estops  himself  from  assertlngr  it,  and  this  is  not 
acoompUshed  by  afirreement  of  all  parties  that 
the  deed  and  both  mortsra^es  shall  be  recorded 
at  the  same  time. 

(FoOett,  Ch.  J.,  dissents.) 

(October  13, 1891.) 

APPEAL  by  defendant  Benham  from  a  judg- 
ment of  the  General  Term  of  the  Supreme 
Court,  Third  Department,  affirming  a  judgment 
of  a  Special  Term  for  Schoharie  County  con- 
firming the  report  of  a  referee  in  favor  of 

Note.— Mortgaoes  far  loans^  how  faar  regarded  as 
for  mirchase  money. 

A  mortfl»ge  for  a  loan  to  pay  purchase  money  Is 
superior  to  the  dower  of  the  purchaser's  widow. 
Kittle  V.  Van  Byck,  1  Sandf.  Ch.  76,  7  L.  ed.  246. 

A  mortga^re  !f  or  such  a  loan  is  superior  also  to  a 
prior  Judgment.  This  applies  to  a  mortgage  given 
to  a  third  person  with  the  seller's  assent.  Ibid. ; 
Clark  V.  Munroe,  14  Mass.  851;  Jackson  v.  Austin,  15 
Johns.  477;  Haywood  v.  Noouey,  3  Elarb.  643;  Curtis 
V.  Root,  ao  111.  63;  Laidley  v.  Aiken.  80  Iowa,  112. 

The  same  is  true  of  a  mortgage  so  far  as  It  Is  for 
such  a  loan,  although  it  includes  other  indebted- 
ness.   Ray  V.  Adams,  4  Hun,  382. 

Such  a  mortgage  is  superior  also  to  a  prior 
mortgage  given  t)efore  the  paramount  title  which 
was  purchased  by  tbe  advances  was  obtained. 
Kaiser  v.  Lembeck,  56  Iowa,  244. 

A  contrary  doctrine  is  declared  in  Ohio  and 
Maryland.  In  Ohio  a  mortgage  for  advances  to 
pay  purchase  money  is  held  not  to  be  a  purchase- 
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plaintiff  in  an  action  brought  to  foreclose  a 
mortgage  and  to  have  it  dec&red  lo  be  the^rst 
lien  upon  the  mortgaged  premises.    Affirmed, 

Statement  by  Bradley*  c/;.* 

The  plaintiff,  by  contract  with  Purple  Gard- 
ner, agreed  to  sell  and  convey  to  the  latter  cer- 
tain premises  in  Schoharie  County  for  $1,800. 
Afterwards,  on  March  11,  1884,  the  plaintiff 
received  $1,000,  made  deed  of  conveyance  to 
Gardner,  and  toofa:  from  him  his  bond  for  $800, 
the  balance  of  the  purchase  money,  secured  by 
mortgage  on  the  premises.  This  action  was 
brought  to  foreclose  that  mortgage.  The  de- 
fendant Benham  held  a  mortgage  made  to  her 
upon  the  land  to  secure  the  payment  of  $1,000. 
The  plaintiff  alleged  that  the  lien  of  the  Ben- 
ham  mortgage  was  subse<juent  to  that  of  his 
mortgage.  This  she  denied,  and  alleged  that 
the  lien  of  hers  was  synchronous  with  that  of 
the  plaintiff's  mortgage.  The  referee  deter- 
mined that  issue  against  her,  and  by  his  report 
found  that  the  two  bonds  and  mortgages  were 
made  at  the  same  time  by  Gardner,  wno  then, 
in  the  presence  of  the  plaintiff,  borrowed  of 
Benham  the  f  1,000;  that  the  two  mortgages 
were  recorded  at  the  same  time;  that  the  plain- 
tiff neither  parted,  nor  intended  to  part,  with 
his  equitable  lien;  and  that  the  lien  of  his 
mortgage  was  prior  to  that  of  the  defendant 
Benham;  and  upon  the  request  of  the  defend- 
ant the  referee  further  found  that  before  the 
conveyance  was  made  it  was  agreed  between 
the  plaintiff,  Gardner,  and  Benham  that  Gard- 
ner was  to  execute  to  her  a  mortgage  on  the 
premises  for  $1,000,  and  this  money  to  be  paid 
by  Benham  directly  to  the  plaintiff;  that  Gard- 
ner was  also  to  execute  to  the  plaintiff  another 
mortgage  on  the  premises  for  $800;  that  the 
deed  and  the  two  mortgages  should  be  record- 
ed at  the  same  time;  and  that,  according  to 
the  agreement,  the  deed  and  mortgages  were 
executed  and  delivered  at  the  same  time  as 
part  of  the  same  and  one  transacdon,  and  the 
payment  was  made  by  Benham  directly  to  the 
plaintiff.  The  referee  refused  to  find  that  the 
two  mortgages  were  equal  liens,  and  the  de- 
fendant Benham  excepted. 


Mr,  E.  Coantrymao,  with  Mr,  0«  L» 
Danfovth,  for  appellant: 

The  grantor  waived  the  equitable  lien  for 
the  debt  by  receiving  back  a  mortgage  creating 
a  legal  lien  and  extending  the  time  of  pay- 
ment. 

Gaylord  v.  Knapp,  16  Hun,  87;  Fish  v.  Haw- 
land,  1  t^aige.  20,  2  L.  ed.  545;  Shirley  v.  Gon^ 
gress  8.  8.  Refinery,  2  Edw.  Ch.  606,  6  L.  ed. 
488;  Stuart  v.  Harrison,  62  Iowa,  611;  Bseher 
V.  Simmons,  64  Iowa,  269;  Young  v.  Wood,  11 
B.  Mon.  128;  Richards  v.  McPfierson,  74  Ind. 
169;  Utile  v.  Brown,  2  J^igh,  868;  Wells  v. 
Harter,  56  Cal.  342. 

The  equitable  lien  beine  waived,  the  parties 
must  stand  upon  an  equal  footing,  if  such  was- 
their  real  intention,  as  ascertained  from  the 
facts  found  by  the  trial  court. 

It  was  competent  for  the  parties  in  interest,, 
as  between  themselves,  to  make  an  arrange- 
ment by  which  Benham  could  have  the  benefit 
of  the  whole  or  any  portion  of  the  grantor's 
lien  for  purchase  money. 

Hrffden  v.  Frost,  8  Myl.  A  C.  670;  McOtncan 
V.  8mith,  44  Barb.  282;  Mehols  v.  OUwer,  41 
Ind.  26;  SfitcheU  v.  Butt,  46  Ga.  162;  Hamilton 
V.  Gilbert,  2  Heisk.  680;  Latham  v.  Staples,  46 
Ala.  462. 

The  rights  of  the  third  person  advancing  th& 
purchase  money  and  receiving  the  mortgage 
under  the  circumstances,  are  precisely  the 
same  as  those  of  the  grantor. 

Kittle  V.  Van  Dyke,  1  Sandf.  Ch.  76.  7  L. 
ed.  246;  Jaeksony.  Austin,  16  Johns.  477:  Cun- 
ningham V.  Knight,  1  Barb.  899;  Cflark  v. 
Munroe,  14  Mass.  861. 

Whenever  the  law  gives  this  lien  to  a  vendor, 
it  gives  it  to  him  only  for  the  purpose  of  work- 
ing out  an  act  of  justice  for  him.  The  lien 
does  not  exist  in  his  favor  as  an  inflexible  rule; 
and  if  it  ever  did  it  ceases  to  exist  when  cir- 
cumstances justify  such  a  conclusion. 

Fisk  V.  Potter,  2  Abb.  App.  Dec.  140. 

An  agreement  between  the  parties  in  interest 
at  the  time  concerning  their  respective  liens  is- 
binding,  and  will  be  enforced. 

Balkum  v.  Owens,  47  Ala.  266. 

Plaintiff  was  not  entitled  to  a  foreclosure 


money  mortgasre  so  as  to  be  superior  to  a  second 
mort^asre  which  was  first  recorded.  Staosell  v. 
Roberts.  18  Ohio,  148,  42  Am.  Dec.  lOB. 

Nor  is  it  superior  to  a  prior  Judjarment  in  Mary- 
land.   Heuisler  v.  Nlckum,  88  Md.  270. 

Nor  to  a  prior  mortfrage  grlven  before  obtaining 
title.    AldersoD  v.  Ames,  6  Md.  62. 

A  mortga^  for  purchase  money  is  superior  to  a 
rrior  one  given  for  a  loan  obtained  before  flrettlng* 
title  and  used  to  make  a  cash  payment,  althouirh 
both  were  recorded  on  the  same  day.  Turk  v. 
Funk,  68  Mo.  18,  80  Am.  Rep.  771. 

Also  to  a  prior  morterage  made  for  a  loan  even  if 
it  was  obtained  by  fraudulent  representations  as 
to  title  and  ability  to  fflve  a  first  lien.  Dusenbury 
V.  Hulbert,  5»  N.  Y.  541. 

Also  to  a  subsequent  mortgaflre  for  a  loan,  al- 
though given  before  the  purchase-money  mort- 
gage was  recorded  as  against  an  assignee  who  took 
it  after  the  purchase-money  mortgage  was  record- 
ed.   Brower  v.  Witmeyer,  121  Ind.  88. 

But  it  is  inferior  to  one  given  to  a  third  person 
for  money  advanced  to  make  a  cash  payment 
where  the  latter  receives  his  mortgage  at  the  time 
of  the  delivery  of  the  deed,  which  is  made  in  hie 
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presence  without  notice*  to  him  of  the  prior  pur- 
chase-money mortgage.  Heffron  v.  Flanigan,  87 
Mich.  274. 

A  mortgage  for  purchase  money  Is  superior  to 
one  given  at  the  same  time  but  first  recorded  for 
money  to  pay  the  balance  of  the  purchase  price. 
Brasted  v.  Sutton,  29  N.  J.  Bk).  513. 

A  purchase-money  mortgage  is  superior  to  an- 
other given  at  the  same  time  to  a  third  person  al- 
though both  were  recorded  at  once.  Clark  v. 
Brown,  6  Allen,  500. 

A  mortgage  given  to  the  grantor  is  superior  to 
one  given  at  the  same  time  to  an  intermediate  pur* 
chaser  by  contract  for  the  amount  due  him.  Wil- 
liamsport  Nat.  Bank's  App.  00  Pa.  168. 

A  mortgage  from  grantee  to  grantor  on  receiv- 
ing a  deed  by  arrangement  with  an  intermediate 
purchaser  by  contract  Is  a  purchase-money  mort- 
gage superior  to  the  dower  of  the  purchaser^ 
widow.    McGowan  v.  Smith,  44  Barb.  282. 

A  mortgage  for  money  advanced  to  make  a  cash 
payment  on  land  is  not  superior  to  the  vendor^ 
Hen  as  to  timber,  although  the  deed  stipulates  that 
the  vendee  shall  not  be  restrained  from  cutting  it. 
Sikes  V.  Page,  12  Ky.  L.  Rep.  780.  B.  A.  R. 
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cutting  ofP  tbe  BeDbam  mortgage  as  a'subse- 
qoent  incambrance. 

Fbtter  v.  OrandaU;  Clarke,  Ch.  120,  7  L.  ed. 
68. 

Mesgn.  Hlller  A  Palmert  for  reflpondent: 

CoDoediDg  that  it  was  agreed  that  the  mort- 
gages sbould  be  recorded  at  tbe  same  time, 
that  fact  does  not  make  the  mortgages  of 
equal  licD. 

BUis  V.  Earrman,  00  N.  Y.  466. 

Benhaqn's  mortgace  cannot  cut  off,  or  stand 
equal  with,  the  equitable  lien  of  this  plaintiff 
for  his  $800,  for  the  referee  settles  as  a  ques- 
tion of  fact  that  by  the  sale  plaintiff  was  en- 
titled to  a  lien  for  the  unpaid  purchase  money, 
that  he  did  not  intend  to  waive  or  part  with 
that  lien,  and  that  his  mortgage  was  entitled  to 
priority. 

Jaekaon  v.  Avatin,  15  Johns.  477;  French  v. 
LeRosf,  15  N.  Y.  Week.  Dig.  269. 

The  ffiving  of  the  deed  by  plaintiff  to  (Gard- 
ner ana  taking  the  |800  mortgage  back  was  an 
indivisible  transaction.  No  mortgage  or  other 
lien  could  come  in  between  them. 

Dfuenbury  v.  HtUbert,  59  N.  Y.  541;  French 
V.  UBoy,  15  N.  Y.  Week.  Dig.  269:  Qreen- 
paint  Sugar  Go,  v.  Whitin,  69  N.  Y.  887;  Ellis 
V.  ffomnan,  90  N.  Y.466;  Jackson  v.  McKenny, 
3  Wend.  285,  20  Am.  Dec.  690:  Stow  v. 
Tifft,  16  Johns.  468.  8  Am.  Dec.  266;  HoUyrook 
V.  Finney,  4  Mass.  569,  8  Am.  Dec.  248;  Raw- 
son  V.  Lampman ,  6  N.  Y.  456. 

Bradley*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  had  an  equitable  lien  for  tbe 
purchase  money  unpaid  until  the  substitution 
for  it  of  the  legal  lien  of  the  mortgage  taken 
by  him  to  secure  the  payment  of  tbe  balance 
of  tbe  purchase  money.  Fish  v.  Holland,  1 
Paige,  20.  2  L.  ed.  545;  Pdyne  v.  Wilson,  74  N. 
Y.  848.  And  the  conveyance  having  been 
made  and  the  mortgage  taken  by  him  in  tbe 
same  transaction,  the  former  will  be  deemed 
made  subject  to  the  latter,  and  in  practical  ef- 
fect the  grantee  took  by  the  deed  the  equity  of 
redemption  only.  Stow  v.  Tifft,  15  Johns. 
468,  8  Am.  Dec.  266;  Jackson  v.  McKenny,  8 
Wend.  288,  20  Am.  Dec.  690;  Bawson  v.  Lamp 
man,  5  N.  Y.  456;  Dusenbvry  v.  RtUbert,  59 
N.  Y.  541;  Couiant  v.  Servoss,  8  Barb.  128. 
And  subject  to  a  mortgage  made  at  the  time 
of  conveyance,  by  the  grantee  to  a  third  person 
who  advances  the  purchase  money,  are  dower 
(although  the  mortgage  is  made  by  the  hus- 
band alone)  and  previous  judgments  against 
him.  1  Rev.  Stat.  p.  740,  §  5;  Id.  p.  749,  § 
5;  Code,  §  1254;  Jackson  v.  Austitt,  15  Johns. 
477;  Kittle  v.  Van  Dyek.  1  Sandf.  Ch.  76,  7  L. 
ed.  246;  Cunningham  v.  Knight,  1  Barb.  899; 
Clark  V.  Munroe,  14  Mass.  851. 

But  by  reason  of  the  pre-existing  equitable 
lien  of  the  vendor  and  grantor,  which  contin- 
ues until  the  substitution  for  it  of  the  legal  lien 
of  the  mortgage  to  secure  the  unpaid  purchase 
money,  the  mortgage  so  taken  by  him  has  pri- 
ority over  that  of  such  third  person  taken  at 
the  same  time  from  the  grantee.  Clark  v. 
Brown,  8  Allen,  509;  Turk  v.  Funk,  68  Mo.  18, 
80  Am.  Rep.  771;  Williamsport  Nat.  BanJes 
App.  91  Pa.  168.  As  to  the  former,  the  con- 
tinuity of  the  lien  is  not  broken,  but  merely 
changed  in  character  from  an  equitable  to  a 
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legal  one,  perfected  by  the  mortgage  to  him 
for  the  balance  of  the  purchase  money.  Staf- 
ford V.  Van  Bensselaer,  9  Cow.  816;  Payne  v. 
Wilson,  supra.  And  this  is  not  dependent  on 
tbe  Statute.  It  is  unnecessary  to  inquire 
whether  any  different  question  may  have  arisen 
in  the  present  case  if  no  equitable  title  in  tbe 
vendee  and  no  equitable  lien  of  the  vendor  had 
preceded  the  time  of  the  execution  and  deliv- 
ery of  the  deed  and  mortgage.  A  grantor 
may.  however,  by  agreement  waive  such  prior 
right,  or  estop  himself  from  asserting  it,  and 
thus  subject  the  lien  of  his  to  the  preference  of 
that  taken  by  another  at  the  same  time  on  tbe 
property,  or  place  it  on  an  equal  footing  with 
it.  The  question  at  the  trial  was  whether  that 
was  done  in  the  present  case.  Such  may  have 
been  the  intention  of  the  parties,  and  it  may 
be  that  the  evidence  would  have  warranted 
that  finding  by  the  referee.  But  the  facts 
found  by  him  did  not  require  such  conclusion. 
While  there  was  evidence  on  the  part  of  tbe 
defendant  tending  to  prove  that  such  was  the- 
purpose  of  tbe  parties  at  the  time  of  the  trans- 
action, that  of  the  plaintiff  was  to  the  con- 
trary. The  evidence,  and  the  inferences  de- 
rivable from  it,  presented  in  that  respect  a 
question  of  fact  for  the  referee,  whose  deter- 
mination must  here  be  deemed  conclusive  upon 
that  issue.  Tbe  understanding  of  the  parties 
as  found,  that  the  deed  and  mortgages  were  to 
be,  and  accordingly  were,  made  and  recorded 
atthe  same  time,  Sid  not  necessarily,  and  as  mat- 
ter of  law,  place  the  lien  of  the  two  mortgages 
on  an  equality,  as  would  have  been  the  case  if 
neither  of  the  mortgagees  had  been  the  vendor 
and  grantor  of  the  premises.  Upon  the  facts 
so  found,  he  did  not  necessarily  waive  any 
rights  which  the  relation  of  vendor  and  grantor 
gave  him.  The  inquiry  as  to  the  purpose  of 
the  understanding  that  the  mortgages  should 
be  made  and  recorded  at  the  same  time  was- 
for  the  consideration  of  the  referee  upon  the 
evidence,  and  whether  it  was  intended  to  con- 
fer greater  rights  upon  the  defendant  Benham 
than  would  arise  from  the  mere  fact  that  they 
were  so  made  and  recorded  was  for  him  to  de- 
termine. He  found  that  the  plaintiff  did  not. 
waive,  or  intend  to  waive,  his  equitable  lien. 
By  this  he  meant  to  be  understood  that  the 
plaintiff  neither  waived,  nor  intended  to  waive 
or  surrender,  any  of  the  rights  which  the 
equitable  lien  existing  in  his  favor  up  to  the 
time  of  taking  his  mortgage  afforded  him. 
This  was  the  right  of  preference  of  his  lien 
presumptively  arising  from  his  equitable  lien 
merged  in  the  legal  lien  of  his  mortgage. 
Stafford  v.  Van  Rensselaer,  9  Cow.  816. 

The  defendant's  lien,  having  been  founded 
upon  the  security  given  for  that  amount  of  the 
purchase  money  advanced  by  her  for  the 
grantee,  was  secondary  only  to  that  of  the 
plaintiff's  mortgage.  In  Potter  v.  Grandall, 
Clarke,  Ch.  120,  7  L.  ed.  68,  all  the  mortgagees^ 
were  grantors  of  the  premises,  and  in  that  re- 
spect their  rights,  and  consequently,  as  be- 
tween themselves,  the  liens  of  the  mortgages 
stood  on  equality.  In  the  case  at  bar  the  de- 
fendant's claim  rests  upon  an  alleged  agree- 
ment with  tbe  plaintiff  to  place  her  mortgage 
in  such  relation  with  that  of  the  plaintiff.  As 
that  position  is  not  supported  by  the  findings 
of  the  referee,  the  liens  of  the  two  mortgages 
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must  here  be  treated  as  haTJn^  the  relation  in 
which  tbe  law  placed  them.  While  it  is  true, 
as  suggested^  that  the  defendant  is  entitled  to 
the  benefit  of  the  findings  of  the  referee  most 
favorable  to  her,  if  there  is  any  material  con- 
flict between  them,  there  is  no  inconsistency 
in  the  findings  for  the  application  of  that  rule 
to  su'bstantiallv  aid  the  defendant.  Kelly  v. 
Leggett,  122  K  Y.  688. 

The  judgment  should  he  aff/rmed. 

All  concur,  except  Follett,  Ch,  J,,  dissent- 
ing, and  Halyht  and  Parker*  JJ.,  absent. 

Follett*  .CA.  /.,  dissenting: 

Since  1805,  the  statutes  of  this  State  have 
provided  that  the  lien  of  a  mortgage  given  on 
land  to  secure  the  payment  of  its  purchase 
price  is  superior  to  the  lien  of  a  prior  judg- 
ment against  the  grantee.  Laws  1805,  chap. 
99:  1  Rev.  Laws.  p.  875,  §  15;  Rev.  Stat.  p. 
749,  §  5;  Code  Civ.  Proc.  §  1254.  Since  1828 
the  statutes  have  provided  that  the  lien  of  a 
mortgage  in  which  the  wife  does  not  join, 
given^  on  land  purchased  during  coverture,  to 
secure  the  payment  of  its  purchase  price, is  supe- 
rior to  the  claim  of  the  widow  of  the  mortgagor 
to  dower  in  the  premises.  1  Rev.  Stat.  p.  740,  § 
5.  It  has  been  frequently  held  under  these 
statutes  that  a  mortga^  executed  by  a  grantee 
simultaneously  with  his  grant,  on  the  subject 
of  the  grant,  to  a  person  other  than  the  grantor, 
to  secure  the  payment  of  moDey  loaned  with 
whieh  to  pay  the  purchase  price,  and  which  is 
so  applied,  is  entitled  to  the  same  prioritv  over 
a  prior  judgment,  and  also  over  the  widow  of 
the  mortgagor,  as  a  mortgage  to  secure  the 
purchase  price,  executed  by  a  grantee  to  the 
•grantor.  Jackson  v.  Austin^  15  Johns.  477; 
Baytoood  v.  Nooney,  8  Barb.  643;  Bay  v. 
Adams,  4  Hun,  832;  Stow  v.  Tifft,  15  Johns. 
458,  8  Am.  Dec.  266;  KittU  v.  Van  Dyek,  1 
Sandf.  Ch.  76,  4  L.  ed.  246;  MeQowan  v. 
Smith,  44  Barb.  282;  4  Kent.  Com.  39;  2  Pom. 
Eq.  Jur.  g  725;  1  Jones,  Mort.  §  464. 

In  Massachusetts,  where  there  is  no  such 
statute,  a  mortgage  taken  by  a  third  person  to 
secure  the  payment  of  money  loaned  and  ap- 
plied to  the  payment  of  the  purchase  price  of 
the  mortgaged  pioperty  has  the  same  priority 
over  the  widow  s  right  of  dower  as  though  the 
mortgage  had  been  given  directly  to  the  gran- 
tor, tlark  V.  Munroe,  14  Mass.  351.  The 
statutes  cited  do  not.  in  terms,  include  nor  ex- 
clude mortgages  taken  by  third  persons,  and 
the  cases  referred  to  rest  upon  the  theory  that 
a  person  advancing  money  to  pay  the  purchase 
price  of  land,  and  which  is  so  applied,  has  the 
same  equity,  and  is  entitled  to  the  same  secur- 
itv,  as  the  grantor  has  under  a  mortgage  to 
bim  for  the  payment  of  the  purchase  money. 
The  plaintiff  in  this  action  (who  was  the  gran- 
tor), bv  extending  tbe  time  for  the  payment  of 
part  of  the  purchase  money,  and  taking  a  mort- 

§age  therefor  with  knowledge  that  the  remain- 
erof  the  purchase  price  was  to  be  raised  by  a 
mortgage  to  Mrs.  Benham,  exchanged  his  equi- 
table lien  for  a  legal  one.  Payne  v.  Wilson, 
74  N.  Y.  848;  Fish  v.  Rowland,  1  Paige,  20,  2 
L.  ed.  545;  Band  v.  Kent,  2  Vem.  281;  Capper 
V.  SpottiwDood,  Tam.  21;  Young  v.  Wood,  11  B. 
Mon.  123;  Camden  v.  Vail,  28  Cal.  684;  Maek- 
reth  V.  SymmoTiS,  15  Ves.  Jr.  829;  1  White  & 
T.  Lead.  Cas.  in  £q.  289. 
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The  referee  found  that  it  was  agreed  be- 
tween Boies,  the  grantor.  Gardner,  the  gran- 
tee, and  Mrs.  Benham,  that  the  dt;ed  and  both 
mortgages  should  be  executed,  delivered,  and 
recoraed  at  the  same  time,  and  that,  pursuant 
to  this  agreement,  they  were  so  executed,  de- 
livered, and  recorded;  but  he  refused  to  find 
whether  it  was  agreed  that  the  mortgages 
should  be  concurrent  liens,  or  that  one  should 
have  priority  over  the  other.  Eighteen  hun- 
dred dollars  was  the  purchase  price  of  the 
land;  the  payment  of  $800  was  secured  by  tbe 
mortgage  to  the  plaintiff;  and  the  remainder. 
$1,0^,  was  paid  to  him  in  cash  furnished  by 
Mrs.  Benham.  the  payment  of  which  was  se-  i 
cured  by  her  mortgage;  and,  in  the  absence  of 
an  agreement  to  the  contrary,  she  stands  in 
his  shoes  as  to  this  sum,  her  equity  being  equal 
to  his  in  every  respect.  I  am  unable  to  see 
how  the  plaintiff,  with  Mrs.  Benham's  money  ' 
in  his  pocket,  obtained  in  this  way,  by  hia  con- 
currence, can  be  said  to  have  an  equity  supe- 
rior to  hers.  Under  the  decisions  last  cited,  if 
Mrs.  Benham  had  loaned  Gardner  |1,800  for 
the  purpose  of  paying  the  whole  of  tbe  pur- 
chase money  to  the  grantor,  and  it  had  been  so 
applied,  and  she  had  taken  a  mortgage  for  her 
security  on  the  land,  she  would  have  stood  in 
the  place  of  the  f^rantor,  and  have  been  en- 
titled to  every  equity  that  he  would  have  been 
entitled  to  had  he  taken  the  mortgage.  In- 
steEid  of  advancing  the  whole  purchase  price, 
she  advanced  but  part,  and  received  her  mort- 
gage; and  why  she  is  not  pro  tanto  in  the  place 
of  the  grantor,  and  invested  with  all  his  equi* 
ties,  it  is  difficult  to  see.  Had  there  been  an 
outstanding  judgment  a^inst  Gardner  when 
these  mortgages  were  given,  Mrs.  Benbam's 
mortgage  would  have  Bad  the  same  priority 
over  tbe  judgment  as  the  plaintiff's  mortgage, 
and  in  case  of  Gardner's  death  her  mortgage 
would  be  prior  to  the  claim  of  his  widow  to 
dower  in  the  mortgaged  premises,  the  same  as 
the  plaintiff's  mortgage. 

In  Clark  v.  Brown,  3  Allen,  509.  two  mort- 
gages were  executed  on  the  same  day,  and  re- 
corded at  the  same  time.  One  was  to  secure 
the  payment  of  part  of  the  purchase  price  of 
the  mortgaged  land,  but  the  other  does  not 
appear  to  have  been  to  secure  money  applied 
in  payment  of  the  remainder  of  the  purchase 
money.  The  mortgage  for  the  purchase  money 
was  held  the  prior  lien. 

In  the  case  of  WiUiamsport  Nat,  BanAfs  App. , 
91  Pa.  163,  land  was  contracted  to  be  sold  by 
Hall  to  Nichols,  who  afterwards  contracted  to 
sell  it  to  Potter  and  Wonderly  for  $40,000.  At 
this  time  there  was  due  Hall  from  Nichols 
HI 6. 000  on  contract.  Hall  conveyed  the  land 
to  Potter  and  Wonderly,  receiving  from  them 
their  bonds  for  $16,000  due  him,  secured  by 
mortgage  on  the  property.  On  the  same  day 
Potter  and  Wonderly  gave  to  Nichols  boncfs 
for  $24,000,  secured  by  a  mortgage  on  the 
premises.  The  deed  and  mortgages  were  exe- 
cuted and  recorded  on  the  same  day.  It  was 
asserted  that  the  mortgages  were  concurrent 
liens,  but  it  was  held  that  the  one  to  Hall  was 
prior,  because  given  to  him  in  payment  of  the 
purchase  price.  He  had  a  clear  equity  against 
Nichols  and  his  assignee,  because  Nichols  owed 
him  the  $16,000,  the  purchase  price  of  the 
land,  which  he  was  bound  to  pay  before  he 
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could  acquire  title,  or  before  he  could  become 
•entitled  to  his  profit  of  |24,000  arising  from 
his  sale  to  P.  and  W.,  to  secure  which  he  re- 
ceived his  mortgage.  As  was  said  by  the  court 
in  discussing  this  question:  ''Thus,  substan- 
tially and  in  effect,  the  mortgage  to  Hall  was 
for  the  purchase  money  due  him  on  his  lesal 
title,  and  the  mortgage  to  Nichols  was  for  tne 
value  of  his  equitable  interest  in  the  land.  .  .  . 
Nichols  could  not  assert  any  equity  to  defeat 
the  superior  right  of  the  mortgage  given  to 
Hall." 

In  Turk  v.  Funk,  68  Mo.  18,  80  Am.  Rep. 
771.  the  plaiatiff  sold  land  to  the  defendant  by 
4in  executory  contract  for  $2,200,  of  ^hich 
$500  was  to  be  paid  on  the  execution  of  the 
deed,  and  the  remainder,  $1,700,  was  to  be  se- 
cured to  be  paid  by  a  mortgage  on  the  prem- 
ises. The  purchaser,  beK>re  receiving  his 
•deed,  borrowed  $500  of  a  third  person,  to  se- 
cure the  payment  of  which  a  mortgage  was 
siven  and  placed  on  record.  Subsequently 
tne  $500  was  applied  in  payment  of  part  of 
the  purchase  price,  a  deed  was  given,  and  a 
purchase-money  mortgage  to  secure  the  $1,700 
was  executed.  It  was  held  that  the  mortgage 
for  $1,700  was  prior  to  the  one  for  $500,  upon 
the  ground  that  the  mortgagor,  when  he  exe- 
cuted the  mortgage  for  $5(%,  had  no  title  to 
the  land,  and  could  only  give  a  lien  upon  his 
then  existing  interest  in  it.  The  grantor  did 
not  know  of  the  execution  of  the  mortgage  to 
the  third  person  until  after  he  had  conveyed 
and  recorded  his  mortgage.  The  three  cases 
last  cited  do  not  seem  to  me  decisive  of  the 


one  at  bar,  nor  are  they  nearly  related  to  it. 
It  is  not  asserted,  and  under  the  facts  found  it 
cannot  be  successfully  maintained,  that  the 
holder  of  either  mortgage  had  acquired  a  leg[al 
preference  over  the  other.  Under  the  decis- 
ions, which  rest  upon  the  principles  of  nat- 
ural equity,  the  equities  of  these  mortgagees 
are  equal,  each  holding  a  security  for  the  pay- 
ment of  parts  of  the  purchase  price  of  the 
mortgagea  premises. 

In  Granger  v.  Grouch,  86  N.  Y.  494,  two 
mortgages  were  given  by  the  grantee  to  the 
grantor  to  secure  the  payment  of  part  of  the 
purchase  price  of  the  mortgaged  land.  Both 
were  executed  and  recorded  at  the  same  time. 
One,  the  smallest,  and  the  first  to  fall  due, 
was  assigned,  and  the  assignee  claimed  prior- 
ity. It  was  held  that,  both  being  given  for 
the  purchase  price,  the  equities  were  equal, 
and  that,  in  the  absence  of  an  agreement  that 
one  should  have  priority  over  the  other,  they 
were  concurrent  liens.  The  presumption  be- 
ing that  the  mortgages  in  the  case  at  bar  were 
concurrent  liens,  the  burden  of  establishing 
that  one  waa  prior  to  the  other  rested  on  the 
party  alleging  it,  and,  the  referee  having  failed 
to  find  an  agreement  that  the  plaintiff^  mort- 
gage was  to  be  prior  to  Mrs.  Benham's,  he 
cannot  sustain  this  iudgment.  On  a  retrial  it 
will  undoubtedly  be  determined  whether  it 
was  agreed  that  either  mortgage,  and,  if  so, 
which,  was  to  have  priority.  The  parties 
have  the  right  to  have  this  issue  determined. 

The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 
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The  IbreclOBure  of  a  mortgage  im  not 
iMurred  within  twenty  years  under  Code  Civ. 
Free.,  9  381,  althougrh  it  oontains  no  covenant  to 
pay  and  ttie  riffbt  of  action  on  notes  thereby  se- 
cured is  barred  by  the  statute,  which  simply  bars 
the  remedy  without  discharginer  the  debt. 

(October  6, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  (Jeneral  Term  of  the  Supreme  Court, 
Fifth  Department,  afl^ming  a  judgment  en- 
ter^ in  the  office  of  the  Clerk  of  Seneca 
County  upon  the  report  of  a  referee  in  favor 
of  plaintiffs  in  an  action  brought  to  foreclose  a 
mortgage.    Affirmed. 

Statement  by  Earl,  J.: 

This  action  was  commenced  in  July,  1887, 
to  foreclose  a  mortgage  executed  and  delivered 
by  the  defendants  to  Reuben  D.  Hulbert,  the 
plaintiff's  intestate,  on  the  8th  day  of  March, 
1867.    The  mortgage,  as  stated  therein,  was 

NoTB.— For  note  on  the  limitation  of  time  for  an 
action  to  foreclose  a  mortgage,  see  McKisson  v. 
Davenport  (Mich.)  10  L.  R.  A.  607. 
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given  to  secure  the  payment  of  eight  promis- 
sory notes,  of  $500  each,  held  by  Hulbert,  all 
bearinir  the  same  date  as  the  mortgage,  and 
maturfug  at  different  times,  within  nine  months 
from'Uheir  date.  It  was  provided  that  the 
mortgage  should  become  void  if  the  notes, 
principal  and  interest,  should  be  paid  at  ma- 
turity; but  that  in  case  of  default  in  the  pay- 
ment of  the  notes,  or  any  part  thereof,  it 
should  be  lawful  for  the  mortgagee  to  sell  the 
mortgaged  premises  in  the' manner  prescribed 
by  law,  and  out  of  the  moneys  received  upon 
such  sale  to  retain  the  amount  then  due  and 
unpaid  upon  such  notes,  and  to  pay  the  bal- 
ance, if  any,  to  the  mortgagor  William  B. 
Clark.  There  was  no  covenant  to  pay  the 
notes  or  the  mortgage.  The  answer  alleged 
payment  of  the  notes,  a  set-off,  and  the  six- 
years  Statute  of  Limitations.  The  action  was 
referred,  and  tried  before  the  referee.  He 
found  that  two  of  the  notes  had  not  been  paid, 
and  that  there  was  due  thereon,  over  and 
above  the  set-offs  allowed  by  him,  the  sum  of 
$1,810.09;  and  he  decided  that  the  mortgage 
was  a  subsisting  security  for  that  sum,  and  or- 
dered judgment  of  foreclosure.  The  judg- 
ment entered  upon  the  report  having  been  af- 
firmed at  the  general  term,  the  defendants  ap- 
pealed to  this  court. 

Mr,  J.  N.  Hammond,  for  appellants: 
The  mortgage  was  given  expressly  to  secure 
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payment  of  the  notes;  so  that  it  is  impossible 
to  foreclose  this  mortgage  and  order  a  sale  and 
application  of  the  money  without  an  adjudica- 
tion by  the  court  of  the  amount  due  on  the 
notes.  ^  f 

!No  action  can  be  maintained  upon  the  notes 
themselves. 

JacJaon  ▼.  Sackett,  7  Wend.  M. 

The  mortage  has  no  life  independently  of 
the  debt  it  is  given  to  secure.  The  dischatge 
of  the  debt  discharges  the  mortgage. 

Aymivr  v.  BiU,  5  Johns.  Ch.  670,  1  L.  ed. 
1178;  Jackson  v.  Willard,  4  Johns.  41;  Bow  v. 
lerry,  «3  N.  Y.  618;  KeUogg  v.  Smith,  26  N. 
Y.  18. 

Where  the  mortga^  is  given  to  secure  the 
bond,  the  nonproduction  of  the  bond  will  pre- 
vent a  foreclosure  of  the  mortgage. 

Bergen  v.  Urbahn,  83  N.  Y.  50. 

A  transfer  of  the  debt  draws  with  it  the 
mortgage.  A  transfer  of  the  mortgage  with- 
out a  transfer  of  the  debt  is  a  nullity  and  car- 
ries nothing. 

Merntt  v.  Bartholiek,  36  N.  Y.  44. 

Aceeaaorium  non  dueit  sed  sequitur  svum 
prineipale. 

Broom,  Legal  Maxims,  869. 

Where  law  and  equity  have  concurrent 
jurisdiction  a  claim  barred  at  law  is  also  barred 
in  equity. 

Me  NeUUy,  96  N.  Y.  882;  Butler  v.  Johnson, 
111  N.  Y.  204:  Ronney  v.  StoughUm,  11  West. 
Rep.  708,  122  HI.  586;  Cartwright  v.  McGown, 
10  West.  Rep.  589,  121  III.  888;  Hendriekaonv, 
Hendriekion,  8  Cent.  Rep.  809,  42  N.  J.  Eq. 
657;  Hatch  v.  St,  Joseph,  68  Mich.  220;  HoUU- 
ter  V.  York,  4  New  Eng.  Rep.  865,  69  Vt.  1; 
Humphreys.  Carpenter,  89  Minn.  115;  Oodden 
V.  Kimmell,  99  XL  8.  201,  25  L.  ed.  481;  Lewis 
V.  MarshaU,  80  U.  8.  5  Pet.  470,  8  L.  ed.  195; 
CouUon  V.  WaZton,  84  U.  8.  9  Pel.  62, 9  L.  ed. 
51;  Bank  of  UniUd  States  v.  Danieh  87  U.  8. 
12  Pet.  82,  9  L.  ed.  989;  Badger  v.  Badger,  69 
U.  8.  2  Wall.  87,  17  L.  ed.  886;  New  Albany  v. 
Burke,  78  U.  8.  11  Wall.  96,  20  L.  ed.  155; 
First  Nat,  Bank  of  Alexandria  v.  TumbuU,  88 
U.  8.  16  Wall.  190,  21  L.  ed.  296. 

When  a  party  has  claim  which  he  can  sue  in 
an  action  at  law,  or.  at  his  option,  could  at 
the  same  time  bring  his  action  in  equitv  to  re- 
cover the  same  debt  and  avail  himself  of  the 
benefit  of  some  lien  or  security  for  the  pay- 
ment of  the  debt,  it  is  a  case  of  concurrent  jur- 
isdiction of  law  and  equity  within  the  atiove 
rule,  and  the  equitable  relief  is  limited  to  the 
legal  limitation  of  six  years. 

Jackson  v.  Sackett,  7  Wend.  94;  Butler  v. 
Johnson,  111  N.  Y.  204;  Borst  v.  Corey,  15  N. 
Y.  505;  Duty  v.  Graham,  12  Tex.  427,  62  Am. 
Dec.  634;  Ooldfrank  v.  Young,  64  Tex.  482; 
Eborn  v.  Cannon,  82  Tex.  281;  EwdlY,  Daggs, 
108  U.  8.  148,  27  L.  ed.  682. 

Foreclosure  will  not  be  decreed  when  the 
mortgage  debt  is  barred  by  limitation. 

Booth  V.  Hoskins,  75  Cal.  271;  McCracken 
County  V.  Mercantile  Trust  Co,  84  Ky.  844; 
Crawford  v.  HazelHgg,  2  L.  R.  A.  189. 117  Ind. 
68:  McMillan  v.  McCormick,  4  West.  Rep. 
210,  117  HI.  79;  BchiffersUin  v.  Allison,  12 
West.  Rep.  847, 128  111.  662;  Bridges  v.  Blake, 
4  West.  Rep.  486,  106  Ind.  882;  VanEatan  v. 
Napier,  68  Miss.  222;  Chase  v.  Cartwright,  58 
Ark.  858. 

14  L.  R.  A. 


When  the  debt,  to  secure  which  the  mort- 
gage was  ^ven,  is  barred,  an  action  upon  the 
mortgage  is  also  barred. 

Kyger  v.  Byley,  2  Neb.  20;  Peters  v.  Dun- 
nells,  5  Neb.  460;  Hurley  v.  Estes,  6  Neb.  886; 
Henry  v.  Confidence,  O.  d  8.  Min,  Go,  1  Nev. 
619;  Chick  V.  WiUetts,  2  Kan.  885;  Schmueker 
V.  Sibert,  18  Kan.  104;  Gowerv,  Winchester,  88 
Iowa,  808;  Burton  v.  Hintrager,  18  Iowa.  848; 
Songster  v.  Lote,  11  Iowa,  580;  iJrow  v.  Vance^ 
4  Iowa,  434;  Green  v.  Turner,  88  Iowa,  112; 
Newman  v.  DeLorimer,  19  Iowa,  244;  Clinton 
County  V.  Cox.  87  Iowa?  570;  Harris  v.  Mills, 

28  111.  44;  Hagan  v.  Parsons,  67  111.  170; 
Brown  v.  Betine,  61  III.  260;  PoUoeky,  Matson, 
41  111.  517;  tfutton  v.  Sutton,  L.  R.  22  Ch.  Div. 
511:  Fearmidey.  If  lint,  L.  R.  22  Ch.  Div.  679. 

Mr.  Frederick  L.  Blajmin^,  for  respond- 
ent: 

The  provisions  of  the  Statute  of  Limitations^ 
making  a  lapse  of  six  vears  a  bar,  in  such  a 
case,  is  in  terms  confined  to  an  action  at  law  on 
the  note,  and  does  not  operate  to  defeat  the 
remedy  on  the  mortgage  by  which  a  court  of 
equity  cuts  off  the  equity  of  redemption. 

Pratt  V.  Huggins,  29  Barb.  277;  Gillette  v. 
Smith,  18  Hun.  10;  Kineaid  v.  Richardson,  9 
Abb.  N.  C.  319;  Be  Latz,  88  Hun,  622. 

Earl,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  for  our  determination  is 
whether  the  mortgage  continued  to  be  a  sub- 
sisting lien,  and  could  be  foreclosed  after  an 
action  at  law  upon  the  notes  was  barred  by 
the  Statute  of  Limitations.  This  is  an  inter- 
esting question,  which  has  given  rise  to  con- 
siderable discussion  in  the  courts  of  this  coun- 
try and  England.  We  do  not,  however,  deem 
it  difficult  of  solution.  The  Statute  of  Limi- 
tations does  not,  after  the  prescribed  period, 
destroy,  discharge,  or  pay  the  debt,  but  it 
simply  bars  a  remedy  thereon.  The  debt  and 
the  obligation  to  pay  the  same  remain,  and  the 
arbitrary  bar  of  the  statute  alone  stands  in  the 
way  of  the  creditor  seeking  to  compel  pay- 
ment. The  Legislature  could  rei>eal  the  Stat- 
ute of  Limitations,  and  then  the  payment  of  a 
debt,  upon  which  the  right  of  action  was  barred 
at  the  lime  of  the  repeal,  could  be  enforced  by 
action,  and  the  constitutional  ri|^hts  of  the 
debtor  are  not  invaded  by  such  legislation.  It 
was  so  held  in  CampbeU  v.  Holt,  115  U.  8.  620, 

29  L.  ed.  488.  It  was  held  in  Johnson  v.  Al- 
bany dt  8,  R.  Co.,  64  N.  Y.  416.  that  the  Stat- 
ute  of  Limitations  acts  only  upon  the  remedy; 
that  it  does  not  impair  the  obligation  of  a  con- 
tract, or  pay  a  debt,  or  produce  a  presumption 
of  payment,  but  that  it  is  merely  a  statutory 
bar  to  a  recovery;  and  so  it  was  held  in  (^uan- 
tock  V.  England,  6  Burr.  2628.  and  so  it  has 
ever  since  been  held  in  the  English  courts. 
These  notes  were  therefore  uot  paid,  and  so  the 
referee  found.  The  condition  of  the  mortj»ge 
has  Uierefore  not  been  complied  with.  The 
notes  being  valid  in  their  inception,  the  only  an- 
swer to  the  foreclosure  of  the  mortgage  is  pay- 
ment. The  mortgage  was  given  to  secure 
payment  of  the  notes,  and  until  they  are  paid  the 
mortgage  is  a  subsisting  security,  and  can  be 
foreclosed.  The  mortage,  being  under  seaU 
can  be  foreclosed  by  action  at  any  time  within 
twenty  years.    Code,  §  881.    It  is  only  an  ao- 
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lion  upon  the  Dotes  that  is  barred  after  six 
jears.     Id.  §  882. 

It  is  a  general  rule*  recognized  in  this  coun- 
try and  in  England,  that  when  the  security  for 
a  debt  is  a  lien  on  property,  personal  or  retH, 
the  lien  is  not  impaired  because  the  remedy  at 
law  for  the  recovery  of  the  debt  is  barred. 
The  subject  has  several  times  been  under  con- 
sideration in  the  courts  of  this  State.  In 
Jackstm  v.  Sackett,  7  Wend.  94,  ejectment  was 
brought  on  a  mortgage  executed  as  collateral 
security  for  the  payment  of  a  sum  of  money 
secured  to  be  pEdd  by  a  note.  The  note 
had  been  past  due  more  than  twenty  years 
when  the  action  was  commenced.  Upon 
the  trial  it  was  the  contention  of  the  defend- 
ant's counsel  that  from  the  lapse  of  time 
the  note  must  be  presumed  to  have  been  paid, 
and  on  that  ground  the  court  nonsuited  the 
plaintiff.  The  supreme  court,  upon  review, 
held  that  the  evidence  as  to  payment  ought  to 
have  been  submitted  to  the  jury,  and  nothing 
else  was  decided.  It  was  in  fact  held  that  pay- 
ment of  the  note  was  the  only  defense  to  the 
action,  but  the  judge  writing  the  opinion  ex- 
i  ressed  what  must  now  l)e  conceded  to  be  er- 
roneous views  as  to  the  presumption  of  pay- 
ment furnished  bv  the  Statute  of  Limitations. 
He  appeared  to  be  of  opinion  that  after  six 
years  there  was  a  statutory  presumption  of 
payment— not  a  presumption  of  law,  but  a  pre- 
sumption of  fact,  from  which,  with  other  evi- 
dence, the  jury  might  infer  payment.  In  Beyer 
v.  Pniyn,  7  Paige,  465,  4  L.  ed.  232,  the 
chancellor  said  that  the  intimation  of  an  opin- 
ion by  Mr,  Justice  Sutherland  in  Jackmn  v. 
>'aekett,  '*tbat  a  mortgage  to  secure  a  simple 
contract  debt  was  presumed  to  be  paid  in  six 
years,  because  the  Statute  of  Limitations  might 
at  the  expiration  of  that  time  be  pleaded  to  a 
suit  on  the  note,  certainly  cannot  be  law." 
The  case  of  Pratt  v.  Buggtns,  39  Barb.  277,  is 
quite  like  this.  That  was  an  action  to  fore- 
close a  mortgage  given  to  secure  the  payment 
of  $250  for  which  the  mortgagee  at  the  same 
time  took  the  mortgagor's  promissory  note. 
The  note  and  mortgage  were  dated  February 
6,  1885,  and  were  payable  February  1.  1836. 
The  action  was  commenced  September  6,1855. 
Upon  the  trial  the  defendant  claimed  that  the 
plaintiff  could  not  maintain  the  action,  because 
an  action  upon  the  note  was  barred  by  the 
Statute  of  Limitations;  and  so  the  trial  judge 
held,  and  ^ve  judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  general  term,  and 
there,  after  much  discussion  and  consideration, 
the  judgment  was  reversed,  the  court  holding 
that  a  debt  secured  by  a  sealed  mortgage  and 
an  unsealed  note  may  be  enforced  by  a  fore- 
closure of  the  mortgage  after  the  expiration  of 
six,  but  before  the  expiration  of  twenty,  years 
from  the  time  when  the  debt  became  due;  that 
the  lapse  of  six  years  is  not  conclusive  evi- 
dence that  the  mortgage  has  been  paid;  and 
that  the  provision  of  the  Statute  of  Limitations 
making  the  lapse  of  six  years  a  bar,  in  such  a 
case,  is  in  terms  confined  to  an  action  upon  the 
note,  and  does  not  operate  to  defeat  a  remedy 
CD  ^e  mortgage.  There,  as  here,  there  was 
no  covenant  to  pay  in  the  knortgage,  and  the 
mortgage  was  collateral  to  the  note.  In  New 
York  V.  ColgaU,  12  N.  Y.  140.  it  was  held  that 
the  lien  of  an  assessment,  which  was  to  be  re- 
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garded,  in  effect,  as  a  mortgage,  could  be  en- 
forced after  the  Statute  of  Limitations  would 
have  barred  a  common-law  action  against  the 
person  liable  to  pay  the  same,  for  the  recovery 
thereof.  In  Morey  v.  Fanners  L.  db  T.  Ob.,  14 
N.  T.  802,  an  action  by  the  vendee  for  specific 
performance  of  a  contract  i  nderseal  to  Gbnwej 
land  on  payment  of  the  purchase  money,  it 
was  held  that  the  presumption  arising  from  the 
lapse  of  twenty  years  after  the  money  became 
due  was  not  sumcient  evidence  of  payment  to 
entitle  the  plaintiff  to  the  relief  demanded. 
To  the  same  effect  is  Lawrence  v.  Ball^  in  the 
same  volume,  at  page  477.  In  Borst  v.  Corey, 
15  N.  Y.  605,  it  was  held  that  an  action  to  en- 
force the  equitable  lien  for  the  purchase  money 
of  land  was  barred  by  the  lapse  of  six  years 
after  the  debt  accruea.  The  reasoning  by 
which  the  result  was  reached  in  that  .case  is  not 
altogether  satisfactory,  and  yet  that  decision 
is  not  in  conflict  with  the  views  we  now  enter- 
tain. The  judge  there  writing  ihe  opinion 
said:  '*The  equitable  lien  [for  the  purchase 
money!  is  neither  created  nor  evidenced  by  deed 
but  arises  by  operation  of  Law,  and  is  of  no 
higher  nature  than  the  debt  which  It  secures." 
He  distinguished  that  case  from  one  like  this, 
as  follows:  "It  has,  however,  been  held  that, 
when  a  mortgage  was  given  to  secure  the  pay- 
ment of  a  simple  contract  debt,  the  statute  lim- 
iting the  time  for  commencing  actions  for  the 
recovery  of  such  debt  was  no  bar  to  an  action 
to  enforce  the  mortgage;"  and  he  cited,  among 
other  cases,  Beyer  v.  Pruyn.  He  said  furth- 
er: ''There  is  a  material  distinction  between  a 
mortgage  and  the  equitable  lien  for  the  pur- 
chase price  of  land  given  by  law,  and  also  be- 
tween an  action  to  foreclose  a  mortgage  and 
one  to  enforce  a  lien.  The  action  to  foreclose 
a  mortgage  is  brought  upon  an  instrument 
under  seal,  which  acknowledges  the  existence 
of  the  debt  to  secure  which  the  mortgage  is 
given;  and  by  reason  of  the  seal  the  debt  is 
not  presumed  to  have  been  paid  until  the  ex- 
piration of  twenty  years  after  it  became  due 
and  payable." 

In  Johnson  v.  Albany  <Sb  S.  R.  Co., supra,  the 
action  was  to  compel  defendant  to  issue  its 
certificate  for  stock  subscribed  for  after  an  ac- 
tion to  compel  the  subscribers  to  pay  for  the 
stock  had  been  defeated  on  the  ground  that  the 
action  was  barred  by  the  Statute  of  Limita- 
tions; and  it  was  held  that  the  plaintiff,  not- 
withstanding the  statutory  bar,  could  recover 
only  upon  proof  of  actual  payment.  In  Lewis 
V.  Hawkins,  90  U.  8.  28  Wall.  119,  28  L.  ed. 
118,  Mr.  Justice  Swayne,  writing  the  opinion, 
recognizes  the  rule  above  stat^  as  follows: 
'*That  the  remedy  upon  the  bond,  note  or  sim- 
ple contract  for  the  purchase  money  is  barrc(f 
in  cases  like  this,  in  no  wise  affects  the  right 
to  proceed  in  equity  against  the  land."  Bar 
din  V.  Boyd,  113  U.  S.  756.  28  L.  ed.  1141, 
was  a  bill  in  equity  to  set  aside  a  conveyance 
of  lands,  or  in  the  alternative  for  payment  of 
the  purchase  money,  and  to  make  it  a  lien  on 
the  lands;  and  it  was  held  that,  although  the 
debt  for  unpaid  purchase  money  was  barred  by 
limitation  under  the  local  law,  the  lien  there- 
fore on  the  land  was  not  barred.  In  Cold- 
cleugh  V.  Johnson,  84  Ark.  812,  the  supreme 
court  said:  "The  debt  itself  would  appear  to 
be  barred  in  1872,  and  no  action  could   be 
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brought  at  law.  But  tfae  bar  of  the  debt  does 
not  necessarily  preclude  a  mortgagee  or  vendee 
retaining  the  legal  title  from  proceeding  in  rem 
in  a  court  of  ecjuity  to  enforce  his  specific  lien 
upon  the  land  itself."  The  case  of  Thayer  v. 
Mann,  19  Pick.  685,  is  precisely  in  point. 
There,  in  the  case  of  a  mortgage  of  real  estate 
to  secure  the  payment  of  a  promissory  note,  it 
was  held  that,  although  the  note  was  barred  by 
the  Statute  of  Limitations,  yet,  beca%se  it  had 
not  been  paid,  the  mortgagee  had  his  remedy 
upon  the  mortgage.  In  Hancock  v.  Frankfin 
Ins.  Co.,  114  Mass.  155,  there  was  a  pledge  of 
property  to  secure  a  note,  and  it  was  held  that 
the  pledgeor  might  avail  himself  of  the  Statute 
of  Limitations  as  a  defense  to  a  suit  upon  the 
note,  but  that  the  statute  affected  merely  the 
remedy  on  the  note,  and  did  not  defeat  the 
lien  of  the  pledgee  upon  the  property  pledged. 
In  Hannan  v.  Hannan,  128  Mass.  441,  in  an 
action  to  foreclose  a  mortgage  given  to  secure 
a  note,  it  was  held  that  the  question,  in  such  a 
case,  whether  anything  is  due  upon  the  note, 
roust  be  conducted  in  nearly  the  same  way, 
and  depended  mainly  upon  the  same  evidence, 
as  if  the  note  were  in  suit,  and  that  in  such  an 
action  the  defendant  may  show  the  same  mat 
ters  in  defense  against  the  mortgage,  except 
only  the  Statute  of  Limitations,  that  be  could 
against  the  note.  In  Shaw  v.  Silloway,  145 
Mass.  508,  5  New  Eng.  Rep.  466,  it  was  said: 
''If  there  is  an  actual  pledge,  and  the  debt  be- 
comes barred,  this  does  not  give  to  the  debtor 
a  right  to  reclaim  the  pledg^  property.  The 
debt  is  not  extinguished;  the  statute  only  takes 
^way  the  remedy.  In  case  of  an  ordinary 
mortgage  of  real  or  personal  property  the  se- 
curity is  not  lost  though  the  debt  be  barred." 
In  Jay  v.  Adams,  26  Me.  880,  it  was  held  that 
the  mortgagor  could  not  defeat  the  right  of  the 
mortgagee  to  foreclose  his  mortgage  by  show- 
ing merely  that  the  notes  to  which  the  mort- 


fage  security  was  collateral  had  become  barred 
y  tlie  Statute  of  Limitations.  In  Belknap  v. 
Gleason,  11  Conn.  160,  it  was  held  that  the 
Statutes  of  Limitations,being  statutes  of  repose, 
suspend  the  remedy,  but  do  not  canc(.*l  the 
debt;  that,  though  such  statutes  are  equally 
available  as  a  defense  at  law  and  in  equity,, 
yet  where  there  are  two  securities  for  the  same 
debt,  one  of  which  is  burred  by  the  statute  and 
the  other  not,  the  creditor  notwithstanding  be 
has  lost  his  remedy  at  law  on  the  former,  may 
pursue  it  in  equity  on  the  latter;  and  that 
where  the  security  for  a  debt  is  a  lien  on  prop- 
erty, personal  or  real,  that  lien  is  not  impaired 
because  the  debt  is  barred  by  such  statute.  In 
the  case  of  Dallou  v.  Taylor,  14  R.  I.  277,  it 
was  held  that  the  remedy  on  a  mortgage  is  not 
lost  because  a  personal  action  on  the  mortgage 
note  is  barred  by  the  Statute  of  Limitations. 
In  Spears  v.  Uartly,  8  Esp.  81,  L'^rd  Eldon 
held  that  a  wharfinger  who  had  a  lien  upon  a 
log  of  mahogany  could  hold  the  log  until  hi» 
demand  was  satisfied,  although  the  demand 
was  barred  by  the  Statute  of  Limitations;  and 
Biggins  v.  Scott,  2  Bam.  &  Ad.  418,  is  to  the 
same  effect. 

We  could  go  much  further  in  these  citations. 
But  we  have  gone  far  enough  to  show  that  the 
rule  applicable  to  a  case  like  this  is  based  both 
upon  principle  and  abundant  authority,  as  we 
have  above  stated  it.  There  are  cases  in  some 
of  the  States  of  this  country  which  lay  down  a 
different  rule,  but  those  cases  generally  depend 
upon  some  local  statutes,  or  are  to  be  found 
in  States  where  it  is  held  that  the  Statute  of 
Limitations  not  only  bars  the  remedy,  but  de- 
stroys and  annihilates  the  debt,  by  the  pre- 
sumption that  it  has  been  paid  or  discharged. 

There  are  no  other  questions  which  needex- 
amination.  Our  conclusion,  therefore,  is  that 
the  judgment  s/tovld  be  affirmed,  with  costs. 

All  concur,  except  Finch,  </.,  absent. 
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STATE    OF    NEW    JERSEY,     NORTH 
ORANGE  BAPTIST  CHURCH,  Prosecutor, 

V, 

MAYOR  etc  .  OF  ORANGE. 


STATE  OF   NEW   JERSEY.   MORRIS  & 
ESSEX  R.  CO.,  et  at..  Prosecutors, 

c. 

SAME. 


( 


.N.  J.L. ) 


*l.   ▲  pFomise  made  by  a 
a  part  of  the  expense 

*Head  notes  hy  Rbbd,  X 


eitiaen  to  pay 
of  openinif  a 


street  is  not  opposed  to  public  policy,  and  an 
ordinance  passed  by  a  common  council  to  open 
such  street  will  not,  upon  that  irround,  be  set 
aside. 

8«  When  a  notice  is  required  by  a  stat- 
ute to  be  published  in  a  newspaper  printed 
in  German,  such  notice  must  be  printed  In  that 
paper  In  the  Gberman  laneruage;  but  when  a  stat- 
ute or  ordinance  is  required  to  Xne  published  in 
such  paper  It  must,  in  default  of  a  leiarislatiye  di- 
rection to  the  contrary,  be  printed  in  English. 

(NoYomber  5, 1681.) 

WRITS  of  certiorari  to  review  certain  pro- 
ceeding^ under  an  ordinance  of  the  City 
of  Orange  relative  to  the  opening  of  a  street. 


NOTB.~Br(lMrv  bv  Qift  to  ptiMie. 

A  fflf  t  or  donation  to  the  public  as  a  considera- 
tion for  the  location  of  public  buildings  at  a  cer- 
tain place  or  for  the  making  of  a  public  improve- 
ment is  not  bribery  or  contrary  to  public  policy. 

A  donation  to  secure  the  location  of  a  county 
seat  has  been  upheld  in  many  cases,  among  which 
are  Lucas  County  Ck>nur8.  v  Hunt,  5  Ohio  St.  488, 87 

14  L.  R.  A. 


Am.  Dec.  808;  Keeboid  v.  Shltler,  84  Pa.  188;  Police 
Jury  v.  Reeves,  6  Mart.  (La.)  N.  S.  281;  Harris  v. 
8haw,  18  IlL  466;  Adams  v.  Logan  County,  11  Dl. 
886;  Twiford  v.  Alamakee  County,  4  Q.  Greene,  80. 
Contributions  in  land  and  money  to  be  used  for 
county  purposes  in  consideration  of  the  location  of 
the  county  seat  do  not  amount  to  bribery.  Dishon 
V.  Smith,  10  Iowa,  212;  State  v.  Biting,  29  Kan.  807. 
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and  to  inquire  into  the  validity  of  sucli  ordi- 
nance.    Ordtnanee  9et  aside. 

The  case  sufficiently  appears  In  the  opinion. 

Argued  before  Depue,  Dixon  and  Reed,  JJ, 

Messrs.  Colie  A  Tit«worth  and  Bedle* 
Mnirheid*  BIcGee  A  Bedle»  for  prose- 
cutors: 

If  the  Legislature  has  declared  the  use  or 
purposes  to  be  a  public  one,  its  judgment  will 
oe  r^pected  by  the  courts,  unless  the  use  be 
palpably  private  or  the  necessity  for  taking, 
plainly  without  reasonable  foundation. 

2  Dillon.  Mun.  Corp.  4th  ed.  g  600,  note  g. 

The  judgment  of  "a  court  or  commissioners 
in  the  exercise  of  the  right  of  eminent  domain 
must  not  be  determined  by  donations  of  land, 
release  from  damages,  or  the  fact  that  the 
damages  are  to  be  paid  by  anybody  else. 

Dudiep  V.  CiUey,  5  N.  H.  558;  Dudley  v. 
Butler,  10  N.  H.  281;  Gvmsey  v.  Edwards,  26 
N.  H.  224;  Smith  v.  Conv)ay,  17  N.  H.  586. 

The  only  people  sobstantiallv  benefited  by 
this  improvement  will  be  Mr.  Barber  and  Mr. 
Matthews,  and  that  this  is  so  is  made  more  ap- 
parent by  the  fact  that  Mr.  Barber  induced  the 
common  council  to  pass  this  ordinance  after  it 
bad  been  killed,  and  to  repass  it  after  it  had 
been  vetoed  by  an  offer  of  $1,000  towards  the 
expense. 

The  court  cannot  say  that  it  is  reasonable, 
without  compensation,  for  that  is  what  it  will 
amount  to  in  case  of  the  railroads,  seeing  that 
their  largest  damage  will  be  increased  operat- 
ing  expenses  and  increased  danger  to  employes, 
passeneers  and  rolling-stock,  for  the  common 
council  to  require  them  to  risk  the  lives  of  em- 
ployte  and  paseenffers  and  to  be  at  the  expense 
of  several  hundred  dollars  a  year  additional 
charge  for  watchmen  and  gates,  for  the  accom- 
modation of  two  men. 


Coster Y,  Tide-Water  Go.  18  N.  J.  Eq.  62; 
Hoagland  v.  Wurts,  41  N.  J.  L.  178;  State  v. 
Bast  Orange,  41  ,N.  J.  JL  188.  134;  State  v. 
Jersey  City,  87  N.  J.  L.  851 ;  StaU  v.  Jersey 
City,  34  N.  J.  L.  481;  Kip  v.  Paterson,  26  N. 
J.  L.  298. 

Mr,  Charles  F.  Ligrl&tliipe  for  defend- 
ants. 

Reed^«/.,  delivered  the  opinion  of  the 
court: 

The  objection  most  strenuously '  pressed 
against  this  ordinance  is  that  its  passage  was 
not  a  legitimate  exercise  of  the  power  to  take 
land  for  public  use.  It  is  first  insisted  that 
the  land  of  the  prosecutor  is  not  taken  for  t  he- 
benefit  of  the  public,  but  to  subserve  the  in- 
terests of  private  individuals.  It  is  secondly 
insisted  that  the  judgment  of  the  body  which 
was  to  decide  upon  the  question  whether  the 
street  should  be  laid  across  the  land  of  the 
prosecutor  was  improperly  influenced  by  an 
offer  of  private  persons  to  pay  a  portion  of  the- 
expense  of  the  improvement. 

In  respect  to  the  first  of  these  points  it  is 
observable  that  it  is  no  part  of  our  functions 
to  decide  whether  the  scheme  adopted  in  this 
instance  was  a  wise  one.  We  have  no  power 
to  try  the  question  whether  the  advantages 
that  would  accrue  to  the  public  by  reason  of 
this  improvement  would  be  greater  or  less  than 
the  burden  which  it  would  impose;  nor  whether 
the  degree  of  public  benefit  is  so  small  that  it 
does  not  justify  the  taking  of  land  against  the 
will  of  its  owner.  These  questions  have  been 
confided  bv  the  Legislature  to  the  common 
council.  If  it  should  appear  that  there  could 
not  inure  to  the  public  any  advantage  what- 
ever, and  that  the  scheme  is  designed  solely  for 
'  the  benefit  of  private  individuals,  the  court 


An  offer  to  reimbutse  a  oounty  In  whole  or  in 
part  for  the  expense  of  the  removal  of  a  oounty 
seat,  made  to  induoe  the  removal,  is  not  acralnst 
public  policy.  Beham  v.  Ohio,  75  Tex.  87;  Hawes 
T.  MlUer,  66  Iowa,  806. 

An  offer  of  grounds  and  buildings,  as  an  induce- 
ment to  voters  for  a  change  of  a  county  seat  is  not 
bribery.   Hall  v.  Marshall,  80  Ky.  66S. 

The  Legislature  may  make  a  donation  an  express 
ooodition  of  the  removal  of  a  county  seat.  State 
V.  Portage:  County  Supra.  24  Wis.  49;  People  v.  St. 
Clair  Gounty,  15  Mich.  85;  Oalaveras  (bounty  v. 
Brockway,  80  OaL  826;  Newton  v.  Mahoning  County 
CkymrL  26  Ohio  St.  618;  Odineai  v.  Barry,  24 
Mi8B.9. 

A  note  given  as  a  donation  to  prevent  the  re- 
moval of  a  court-house  is  valid.  Odineai  v.  Barry, 
aiDpra. 

»  An  offer  to  pay  money  into  the  county  treasury 
In  consideration  of  the  removal  of  a  country  court- 
house back  to  a  public  square  from  which  it  had 
been  moved  is  not  void.  Stilson  v.  Lawrence 
County  Comrs.  62  Ind.  218. 

A  written  promise  to  pay  money  to  the  State  in 
consideration  of  the  location  of  a  rtate  reform 
school  at  a  certain  town  is  not  against  public  pol- 
icy.  Btatev.  Johnson,  62  Ind.  197. 

Tor  Street  invprovemtnU, 

An  agreement  of  property  owners  to  pay  the  ez  - 
pense  of  curbing  a  row  of  trees  in  a  street  if  the 
city  would  let  them  stand  and  protect  them  by 
curbing  is  not  lllegaL   Springfield  v.  Harris,  107 


Payment  by  abutters  of  the  damages  for  laying 
14L.R.A. 


out  a  street  is  not  against  public  policy.  Town- 
send  V.  Hoyle,  20  Conn.  1. 

An  offer  to  give  such  portion  of  one*8  land  as  is 
needed  for  the  widening  of  a  street  does  not  ren- 
der the  decision  to  widen  it  invalid.  Crocket  v. 
Boston,  5  Cush.  182. 

The  validity  of  such  an  arrangement  is  assumed 
also  in  Bell  v.  Boston,  101  Mass.  506. 

A  bond  given  by  individuals  undertaking  to 
grade  a  street  If  the  city  would  let  a  contract  for 
paving  it  is  not  invalid  as  amounting  to  bribery. 
Ford  V.  North  Des  Moines,  80  Iowa,  626. 

A  bond  from  individuals  guaranteeing  the  con- 
tinuanoe  of  a  proposed  road  in  another  town  tf  the 
commissioners  of  one  town  should  establish  the 
road  to  the  town  line  is  not  against  public  policy. 
Freetown  v.  Bristol  County  Comrs.  9  Pick.  46. 

A  vote  to  accept  a  road  provided  the  expenses 
do  not  exceed  a  certain  sum  cannot  be  held  in- 
valid on  the  ground  that  there  was  an  expectation, 
or  even  a  stipulation,  that  a  portion  of  the  ex- 
pense would  be  paid  by  interested  individuals. 
Jones  V.  Andover,  9  Pick.  146. 

The  location  of  a  town-way  in  Massachusetts  is 
not  rendered  invalid  by  a  subscription  of  a  portion 
of  the  costs  by  individuals  which  was  known  to 
the  Inhabitants  of  the  town  before  the  way  was  ap- 
proved.   Copeland  v.  Packard,  16  Pick.  217. 

This  case  was  distinguished,  on  the  ground  that 
it  was  a  town-way  for  the  use  of  the  town  only  or 
of  one  or  moi-e  individuals  thereof  and  the  dam- 
ages for  which  are  chargeable  to  the  town  or  per- 
sons benefited  and  not  a  highway,  from  earlier 
cases  of  Com.  v.  Sawin,  2  Pick.  647,  and  Com.  v. 
Cambridge,  7  Mass.  106,  in  which  the  location  of  a 
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could  interpose  in  favor  of  the  landowner 
whose,  property  is  menaced.  But  when  it  is 
perceived  that  there  is  a  degree  of  public  benle- 
fit  Ukelj  to  spring  out  of  the  enterprise,  all 
questions  of  policy  in  executing  it  are  devolved 
upon  the  common  council. 

To  employ  the  lanjruage  of  the  chief  justice 
in  the  case  of  Tide  -  Water  Co,  v.  CkMter,  18  N. 
J.  Eq.  518:  "  If  the  public  interest  be  in- 
volved in  any  substantial  extent,  and  if  the 
project  contemplated  can  in  any  fair  sense  be 
said  to  be  promotive  of  the  welfare  or  conven- 
ience of  the  community,  the  legislative  adop- 
tion of  such  project  is  a  determination  of  the 
question  from  which  there  is  no  appeal." 
This  rule  is  true  whether  the  scheme  is  adopted 
by  the  Legislature  directly  or  by  a  municiMtl 
liody  by  virtue  of  a  delegated  authority.  Dil- 
lon. Mun.  Corp,  g  95. 

It  is  evident  that  the  street  now  under  con- 
sideration is  calculated  to  enhance  the  conven- 
ience of  a  large  portion  of  the  public  of  Orange. 
The  evidence  taken  in  the  cause  shows  the 
location  of  the  already  existing  streets,  the 
relative  populousness  of  the  neigh lx)ring  dis- 
tricts, and  the  conveniences  of  passage  from 
one  point  of  the  neighborhood  to  another. 
This,  together  with  the  opinions  of  a  number 
of  citizens,  displays  unmist«ikably  the  public 
character  of  the  proposed  street.  Indeed,  in 
the  absence  of  any  testimony,  this  presumption 
would  be  almost,  if  not  quite,  conclusive. 
Says  Judge  Dillon:  "Municipal  uses  proper 
are  public  uses.  Highways  are  conceded  to 
be,  and  manifestlv  are,  matters  of  public  con- 
cern; and  hence  the  condemnation  of  property 
for  streets,  alleys,  and  public  ways  is  unde- 
niably for  a  public  use."  There  is  no  sub- 
stance in  the  point  taken  that  the  land  over 
which  the  street  runs  is  taken  for  a  private, 
and  not  for  a  public,  purpose. 


The  next  proposition  involves  the  effect  of 
an  offer  made  by  one  or  more  private  individ- 
uals to  pay  a  portion  of  the  expense  of  laying 
out  the  street.  This  offer  was  made  by  a  Mr. 
Barber,  whose  property  will  obviously  be  much 
benefited  by  the  opening  of  the  new  street. 
He  appeared  before  the  common  council,  and 
stated  that  he  would  give  $1,000  above  his  as- 
sessment for  special  benefits.  It  is  contended 
that  this  offer  to  contribute  to  the  expenses  of 
the  improvement  was  calculated  to  influence 
the  juogment  of  the  common  council  in  its  de- 
termination whether  the  street  should  or  should 
not  be  opened.  It  is  further  insisted  that  this 
influence  is  inimical  to  a  sound  rule  of  public 
policy .  There  is  a  line  of  cases  decided  by  the 
courts  of  the  State  of  New  Hampshire  in  which 
this  view  seems  to  receive  support.  Dudl^  v. 
aUey,  5  K.  H.  558;  DudUj/  v.  BuHer,  10  N. 
H.  &1;  Smith  v.  Conwav,  17  N.  H.  686; 
Gurnseyy,  Edwards,  586  N.  H.  224.  Chirf 
Jvstiee  Parsons,  in  the  early  case  of  Com.  v. 
Cambridge,  7  Mass.  158,  seems  also  to  have  en- 
tertained a  similar  view.  A  different  view  is 
taken  concerning  the  effect  of  such  an  offer  in 
other  cases.  Patridge  v.  Bailard,  2  Me.  50; 
Crocket  v.  BoBton,  5  Cush.  182.  The  opinion 
of  Chitf  Justice  Shaw  in  Copeiand  v.  Packard, 
16  Pick.  217,  is  in  the  same  direction  as  the 
doctrine  announced  in  the  last-named  cases. 
Then  there  are  a  number  of  cases  holding  that 
gifts  of  land  or  subscriptions  of  money  for  the 
location  of  public  buildings  in  a  certain  place 
are  not  inimical  to  public  policy.  These  cases 
are  collected  in  the  opinion  in  Pepin  Co.  v. 
Prindfe,  61  Wis.  801-811. 

I  am  unable  to  perceive  how  the  offer  made 
in  this  case  in  fringes  any  rule  of  public  policy. 
It  is  observable  that  the  offer  holds  out  no  per- 
sonal advantage  to  any  member  of  the  common 
council.    Nor  does  it,  as  in  the  case  of  Smith 


hif^hway  was  held  invalid  because  of  the  offer  of 
such  a  consideratioa  and  in  which,  especially  the 
former,  the  decision  turned  on  the  distinction  that 
thecourt  of  sessions  had  not  exercised  Judgment 
distinctly  and  independently  upon  the  question 
whether  the  highway  was  of  common  convenience 
and  necessity,  it  appearinir  from  the  record  Itself 
that  it  was  not  so  considered  if  made  woolly  at  the 
cost  of  the  town. 

Thecrround  of  the  decision  in  Com.  v.  Cambridge, 
7  Mass.  15K,  that  a  bond  of  Indemnity  against  the 
cost  of  laying  out  a  highway  would  render  invalid 
a  proceeding  to  take  lands  for  a  highway  was  that 
by  such  means  lands  might  be  taken  reaily  for  the 
benefit  of  individuals  in  the  name  of  the  public 
and  under  the  guise  of  public  convenience  and  ne- 
cessity, and  the  modlflcatlon  by  Com.  v.  8a win.  and 
Com.  v.  Cambridge,  of  the  doctrine  of  the  other 
cases  above  cited  is  fairly  shown  by  the  decision  in 
Parks  V.  Boston,  8  Pick.  217, 10  Am.  Dec.  822,  to  the 
effect  that  a  bond  from  an  individual  to  contribute 
towards  the  expense  of  laying  out  or  altering  a 
street  will  not  vitiate  the  proceeding  if  it  was  not 
made  the  basis  thereof,  and  if  the  p^^rooeedlng  is 
not  really  for  the  benefit  of  the  individual  and  only 
oolorably  for  the  use  of  the  public. 

One  New  Hampshfare  case  goes  still  further  and 
deddee  without  modification  that  donations  by  the 
petitioners  cannot  be  made  by  the  court  a  condi- 
tion of  the  acceptance  of  a  report  laying  out  a 
highway,  and  therefore  a  note  for  the  amount  of 
such  a  donation  is  without  consideration.  Dudley 
V.  C!Uey,6N.  H.R6S. 
14L,R.A. 


PublicatUm  of  offlddl  notices,  etc..  In  foreign  lan- 
guage; easeson  this  subject  are  very  few 
a/nd  inharmonious, 

A  statute  requiring  that  one  at  least  of  two 
newspapers  designated  to  publish  notices  be  the 
olficia)  paper  of  the  city,  '*if  there  be  one"  is  com- 
plied with  by  the  selection  of  a  Qerman  neirspaper 
as  one  of  them  where  no  olBcial  paper  had  l^een 

designated.    Kernitz  v.  Long  Island  Citv,  60  Hun, 
428. 

An  Act  of  Assembly  providing  for  the  publica- 
tion of  notices  in  road  oases  in  two  newspapers 
nearest  the  road  does  not  permit  publication  In  a 
German  newspaper.  Upper  Hanover  Road,  44  Pa. 
277,  citing  Tyler  v.  Bowen,  1  Plttib.  Rep.  28G. 

In  some  cases  publication  in  Glerman  newspapers 
has  been  made  under  express  authority.  German 
Print,  ft  Pub.  Co.  V.  Illinois  B.  Z.  Co.  66  Dl.  Wi  Re 
North  Whitehall  Twp.  47  Pa.  166. 

A  requirement  in  a  city  charter  for  publication 
of  ordinances  in  that  German  newspaper  having 
the  largest  ciixsulation  in  the  city  is  impliedly  re- 
pealed by  a  later  Act  requiring  the  contract  fbrall 
city  printing  to  be  let  to  the  lowest  bidder,  and  Is 
also  nullified  by  a  constitutional  provision  requir- 
ing all  laws,  olBoial  writings,  etc,  to  be  publlsbed 
in  the  Bnglish  language  only.  Chicago  v.  McCoy 
(III)  11  L.  R  A.  418. 

A  city  has  no  Inherent  right  to  provide  for  pub- 
lication of  ordlnanoes  in  a  newspaper  printed  In  a 
foreign  language  where  it  is  given  ezpresa  power 
by  law  to  provide  for  publication  in  the  Bnglish 
language  only.    Ihid.  fi.  A.  E. 
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y.  Appiegate,  28  N.  J.  L.  852,  offer  an  induce- 
ment  to  a  party  to  the  proceedings  to  fasten  a 
burden  upon  the  public,  after  a  reviewing 
body  had  declared  it  unnecessary.  The  offer, 
in  this  instance,  operated  to  make  the  condi- 
tions under  which  the  judgment  of  the  com- 
mon council  was  to  be  exercised  as  to  the  ad- 
yisability  of  oi)ening  the  street  more  favorable 
to  the  public  interests.  It  is  almost  always 
necessary,  in  deciding  upon  propriety  of  a  pub- 
lic improvement,  to  consider,  on  the  one  hand, 
the  advantages  which  are  likely  to  accrue  to 
the  public  from  it,  and,  on  the  other  hand,  the 
expense  and  burden  which  will  be  imposed  by 
reason  of  it.  These  considerations  he  at  the 
root  of  the  question  whether  it  shall  be  done, 
^nd,  if  done,  how  it  shall  be  done.  Where 
the  amount  of  expense  is  so  great  that  the  un- 
dertaking is  dropped,  a  public  gain  is  lost  by 
reason  of  this  unfortunate  obstacle.  If  the  ex- 
pense can  in  any  way  be  reduced,  so  that  the 
balance,  after  weighing  these  counter^onsider- 
ations,  is  in  favor  of  the  benefit  over  the  bur- 
den, then  the  public  reap  the  advantage.  It 
seems  to  follow  that  an  offer  to  dimiDish  the 
expense  which  would  fall  upon  the  public  .is  a 
gain,  and  not  a  loss,  to  the  public. 

It  is,  of  course,  apparent,  that,  if  the  public 
improvement  would  have  been  executed  with- 
out the  intervention  of.  the  offer,  the  offer  di- 
minishes the  amount  which  would  otherwise 
haye  to  be  raised  by  tax.  In  fact  the  offer 
merely  introduces  a  new  factor  in  the  condi- 
tions under  which  the  common  council  is  to 
consider  the  propriety  of  opening  the  proposed 
street.  But  it  leaves  that  body  untrammeled 
by  any  bribe,  directly  or  indirectly,  in  view  of 
all  the  conditions  ana  with  a  regard  to  the  best 
interests  of  the  public,  to  exercise  that  discre- 
tion with  which  it  is  invested  by  the  Legisla- 
ture. It  may  be  observed  that,  if  it  should  be 
held  that  an  offer  to  contribute  money  is  op- 
posed to  public  policy,  it  must  follow  that  a 
donation  of  land  must  stand  upon  the  same 
footing.  The  acceptance  of  public  highways 
which  have  been  dedicated  would  come  under 
the  ban  of  such  a  doctrine.  The  very  same 
argument  could  be  employed  against  it,  name- 
ly, that  if  it  had  been  necessary  to  condemn 
the  route  and  assess  the  cost  upon  neighboring 
owners  and  upon  the  public,  the  street  might 
not  have  been  opened,  and  so  the  burden  of 
maintaining  it  would  not  have  been  imposed 
upon  the  public.  My  conclusion  is  that,  upon 
the  grounds  mentioned,  there  exists  no  valid 
objection  to  the  proceedings. 

There  are,  however,  irregularities  which  we 
are  constrained  to  regard  as  fatal  to  the  present 
ordinance.  These  irregularities  are  to  be 
found  in  the  manner  in  which  the  notice  of  the 
proi>08ed  improvement,  as  well  as  the  manner 


in  which  the  ordinance,  after  its  passage,  were 

Erinted.  The  charter  (Pub.  Laws  1869,  p. 
12,  g  61)  requires  that  public  notice  of  the 
contemplated  improvement  shall  be  given  by 
publishing  a  copy  of  the  proposed  orainance, 
and  that  the  said  notices  shall  state  the  time 
and  place  of  the  meeting  of  common  council 
at  which  they  will  proc^  to  consider  the  said 
ordinance.  A  supplement  to  the  charter  (Pub. 
Laws  1873,  p.  461,  §  5)  reoulres  that  these  no- 
tices shall  be  published  in  all  three  of  the  news- 
papers published  at  that  time  in  the  city  of  Or- 
ange. One  of  these  papers  was  then,  and  still 
is,  printed  in  the  German  language.  The  no- 
tice of  the  time  and  place  when  the  present 
ordinance  would  be  considered  was  printed  in 
this  paper,  as  it  was  in  the  other  two  papers, 
in  the  £nglishllanguage.  This,  we  think,  was 
a  mistake.  The  primary  meaningof  the  word 
"publish"  is  to  "make  known."  The  medium 
through  which  intelligence  is  communicated 
in  a  German  newspaper  is  the  German  lan- 
guage. The  object  to  be  attained  by  includ- 
ing such  papers  in  the  class  of  publications  is 
to  oring  knowledge  home  to  a  IxkIv  of  readers 
by  whom,  as  a  ri3e,  the  English  language  is 
not  readily  or  not  at  all  legible.  A  notice  con- 
tained in  a  German  newspaper  in  a  language 
other  than  the  Gkrman  is  not  published,  but 
only  printed.  Again,  the  charter  requires  all 
ordinances,  after  their  passage,  to  be  published 
in  the  same  three  papers.  This  ordinance  was 
published  in  a  (German  translation  only.  I 
think  this  was  also  a  mistake.  There  is  a  man- 
ifest distinction  to  be  observed  between  the 
publication  of  a  notice  and  the  publication  of 
an  instrument  or  statute  or  ordinance.  A  no- 
tice requires  no  particular  collocation  of  words, 
so  long  as  it  conveys  a  clear  notion  of  its  sub- 
ject; but  a  statute  or  ordinance  has  no  legal 
existence  except  in  the  language  in  which  it  is 

Eassed.  No  translation,  however  accurate,  can 
e  adopted  in  the  place  of  its' original  text,  for 
the  purposes  of  construction  in  a  legal  pro- 
ceeding. Until  the  Legislature  makes  a  pro- 
vision for  the  printing  of  ordinances  in  Ger- 
man newspapers  in  translation,  it  is  not  per- 
ceived how  they  can  be  printed  otherwise  than 
litera  et  verbis.  The  publication  of  the  trans- 
lation may  be  regarded  as  a  proper  explanatory 
adjunct  of  the  English  copy,  but  cannot  be 
accepted  as  a  le^  substitute  for  it.  This  view 
of  the  manner  m  which  an  ordinance  should 
be  printed  under  these  conditions  applies  in 
some  degree  to  the  notice  also.  As  already  set 
forth,  the  charter  requires  that,  as  part  of  such 
notice,  a  copy  of  the  proposed  ordinance  shall 
be  published.  For  the  reasons  already  stated 
this  copy  should  appear  in  English. 
The  ordinance  mint  be  eet  aside. 


CALIFORNIA  SUPREME  COURT. 


M.  L.  FERGUSON,  Respt, 
Alexander  McBEAN  et  al,  AppU. 
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1  •    A  persbn  who  is  not  named  in*  nor 
'bound  lijr  the  terms  of  a  written  con- 
14  L.  B.  A     , 


tract  cannot  be  rendered  liable  on  it  by  parol 
evidence  of  an  intention  that  he  should  be  bound 
where  he  was  known  to,  and  in  direct  communi- 
cation with,  the  obligee,  when  the  contract  was 
executed. 

8«  A  person  cannot  relieve  himself  fi*om 
his  undertaking^  to  pay  a  certain  con- 
sideration tor  the  assignment  to  him  of  a  land 
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ooQtraot  1o  oase  he  oompletes  the  purchase  and 
receives  tltJe  to  the  land  by  fraudulently  turn- 
ing the  contract  over  to  third  persons  and 
permitting'  them  to  procure  the  title  under  it; 
espeolaUr  If  he  participates  In  the  benefits  so 
obtained. 

8.  Statements  to  an  attomeyt  which  are 
made  to  be  communicated  to  others,>cannot  be 
excluded  from  eyldenoe  on  the  ground  that  they 
are  frivolous. 

4«  One  who  obtains  a  valid  aasif^nment 
of  a  land  contract  cannot  excooe  him- 
self firom  payin^^  to  his  assignor  the  price 
which  he  agreed  to  pay  him  for  it  by  showing 
that  the  latter  might  be  compelled  to  account  to 
a  third  person  for  the  proceeds. 

(September  6, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  San  Bernardino 
County,  in  favor  of  plaintiff  and  from  an  or- 
der denying  a  motion  for  a  new  trial  in  an  ac- 
tion brought  to  recover  the  amount  alleged  to 
be  due  under  a  contract  for  the  assignment  of  a 
contract  conveying  the  right  to  purchase  real 
estate.    Eeverid, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  Grossman  and  Hendriek  A 
Younken«  for  appellants: 

The  alleged  oral  agreement  set  out  in  the 
complaint  cannot  be  considered  in  this  action. 

When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  the  writing 
is  the  sole  evidence  of  the  agreement  unless  a 
mistake  or  imperfection  in  the  writing  is  put 
in  issue  by  the  pleadings. 

Weidert  v.  State  Ins.  Co.  19  Or.  261;  Code 
Civ.  Proc.  §  1856;  Civil  Code.  §  1625;  Sehtirtz 
V.  Bomer,  82  Cal.  477;  Booth  v.  Hoskins,  75 
Cal.  274;  Juvgerman  v.  Bovee,  19  Cal.  864; 
Goldman  v.  Datis,  28  Cal.  256;  Ouy  v.  Bibend, 
41  Cal.  325;  TyUr  v.  Stone,  81  Cal.  286;  De 
Witt  V.  Berry,  184  U.  S.  806,  88  L.  ed.  896; 
Ward  V.  McJ^anghion,  48  Cal.  159;  Osbom  v. 
Eendrickson,  7  Cal.  285:  Kriteer  v.  Mills,  9 
Cal.  22;  Peabody  v.  PItelps,  Id.  228;  Sidney 
Itehool  Fvrniture  Co.  v.  Warsaw  Tvp.  School 
Dist.  180  Pa.  76;  Liebscher  v.  Kraus,  5  L.  H. 
A.  496,  75  Wis.  887;  Pickett  v.  areen,  120  iDd. 
584;  Coapsticky.  Bosworth.  121  Ind.  6;  2 Smith, 
Lead.  Cas.  222,  note;  Chitty,  Cont.  103;  Bish- 
op, Cont.  169;  1  Greenl.  Ev.  278-282. 

Where  one  makes  a  written  contract,  in- 
tending to  act  therein  as  the  agent  of  another, 
and  to  bind  bis  principal,  it  is  necessary  that 
it  should  appear  in  the  contract  itself  that  he 
acts  as  such  ageut. 

Stackpole  v.  Arnold,  11  Mass.  27;  Bradlee  v. 
Boston  Olass  Mfg.  Co.  16  Pick.  847;  1  Greenl. 
Ev.  Redfield's  ed.  281;  Hunt  v.  Adams,  7 
Mass.  518;  Shanklandy.  Washington,  80  U.  S. 
5  Pet.  894,  8  L.  ed.  167;  Myrick  v.  Dame,  9 
Cusb.  248. 

Moreover,  the  very  cases  cited  in  respond- 
ent's brief,  from  the  second  volume  of  Smith's 
Leading  Cases,  establish  clearly  the  principle 
that  when  the  principal  is  known,  but  the 
credit  is  given  to  the  agent,  the  principal  is 
not  liable. 

Paterson  v.  Oandasegui,  15  East,  62,  2 
Smith,  Lead.  Cas.  8th  Am.  ed.  especially  the 
opinion  of  Lord  Ellenborougb,  at  page  890; 
Addison  ▼.    Qandassequi,    4  Taunt.    674,   2 
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Smith,  Lead.  Cas.  8th  Am.  ed.  893;  Thomson^ 
V.  Davenport,  9  Barn.  &  C.  78,  2  Smith,  Lead. 
Cas.  8th  Am.  ed.  898. 

Respondent  admits  that  the  fact  that  plaintiff" 
omitted  to  require  Bills'  signature  to  the  con- 
tract would  show  that  she  intended  to  exoner- 
ate him,  unless  such  intention  were  repelled  by 
the  circumstances  and  proof  in  the  case.  We- 
can  find  no  circumstance  that  would  negative 
such  intention 

See  note  to  Thomson  v.  Davenport,  2  Smith,. 
Lead.  Cas.  8th  Am.  ed.  486;  Sage  v.  Sherman, 
Hill  &  D.  147;  Union  Ins.  Co.  ▼.  Grant,  68^ 
Me.  229. 

Where  the  vendor  takes  the  note  of  the  agent 
for  the  purchase  money  at  the  time  of  the  sale,, 
the  implication  will  be  strong,  if  not  irresistible, 
that  the  goods  were  sold  exclusively  on  the 
credit  of  the  agent. 

2  Smith,  Lead.  Cas.  8th  Am.  ed.  p.  485r 
Hyde  v.  Paige,  9  Barb.  150. 

Mrssrs.  Hnnsakert  Britt  A  Goodrich* 
for  respondent: 

Parol  evidence  is  admissible  to  charge  an 
unnamed  principal  (except  in  the  case  of  ne- 
gotiable instruments),  and  to  introduce  a  new 
party,  but  never  to  discharge  an  apparent  party 
to  a  contract. 

Trueman  v.  Loder,  11  Ad.  &  El.  695;  Jonst 
V.  LittledaU,  6  Ad.  &  El.  486;  Sims  v.  Bond^ 
5  Bam.  &  Ad.  898;  Wilson  v.  HaH,  7  Taunt. 
295;  Ford  v.  WiUiams,  62  U.  S.  21  How.  287. 
16  L.  ed.  86;  SloweU  v.  Eldred.  89  Wis,  614; 
Weston  V.  McMillan,  42  Wis.  567;  Masterson 
V.  Boyee,  29  Hun.  456;  Briggs  v.  Munehon,  56 
Mo.  467;  Chandler  v.  Coe,  64  N.  H.  661; 
Heffron  v.  Pollard,  78  Tex.  96,  and  cases  cited; 
Deitz  V.  Providence  Washington  Ins,  Go.  81 
W.  Va.  851;  Brooks  v.  Minium,  1  Cal.  482. 

Such  parol  evidence  does  not  vary  the  con- 
tract, because  those  whom  the  contract  on  its 
face  purports  to  bind  are  still  bound  and  by 
the  very  terras  of  the  contract;  but  it  shows 
that  the  contract  binds  another  not  named  for 
the  reason  that  the  act  of  the  agent  is  the  act 
of  the  principal. 

See  Hare  &  Wallace's  notes  to  ThotnMn^Y. 
Davenport,  2  Smith.  Lead.  Cas.  8th  Am.  ed. 
top  pp.  418-421,  and  especially  pp.  429.  430. 

Appellants'  claim  that  the  court  erred  in  not 
permitting  defendants  to  prove  that  Ravnor 
and  not  plaintiff  was  the  real  owner  or  the 
contract  between  plaintiff  and  the  Colton  Land 
&,  Water  Company,  and  that  plaintiff  perpe- 
trated a  fraud  in  assigning  the  contract  to> 
them,  is  not  worthy  of  serious  consideration. 
If  Raynor  was  the  owner  he  alone  could  com- 
plain and  not  defendants. 

Cross  V.  Sacramento  Sav.  Bank,  66  Cal.  463; 
Lnrco  v.  Casaneuava,  80  Cal.  668;  Payne  v. 
Ti-eadwell,  16  Cal.  241;  Seerist  v.  Green,  70  U. 
S.  3  Wall.  744,  18  L.  ed.  158;  ComHock  v. 
Ames,  8  Keyes,  367;  Bitter  v.  BrendXinger,  68 
Pa.  69. 

Messrs.  Rowell  A  Rowell  also  for  i^ 
spondent 

Beattyt  Ch.  i/.,  delivered  the  opinion  of  the 
court: 

In  order  to  a  proper  understanding  of  the 
various  questions  involved  in  this  appeal  it  is 
necessary  to  state  pretty  fully  the  facta  out  of 
which  the  case  anses.    On  June  7,  1887,  the 
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plaintiff,  a  married  woman,    Itvin^  separate 
from  her  husband,  entered  into  a  written  con- 
tract with  the  Colton  Land  &  Water  Company, 
whereby  said  company  a^n^eed  to  sell  and  she 
agreed  to  purchase  certam  real  estate,  situate 
in   San    Bernardino  County,  for  the  sum  of 
157,000,  to  be  paid  $1,000  cash  on  the  delivery 
of  the  ae:reement,  one  third  of  the  balance  in 
fifteen  days,  and  the  remaining  two  thirds  in 
six  and  twelve  months.    It  was  stipulated  that 
time  was  of  the  essence  of  the  contract,  and 
that  failure  by  the  vendee  to  comply  with  its 
terms  should  release  the  vendor  from  all  obli- 
gation to  convey,  and  work  a  forfeiture  of  all 
sums  paid.    It  was  further  stipulated  that  at 
the  time  of  paying  the  first  one  third  of  the 
money  the  vendee  should  procure  from  one  P. 
A.  Raynor  a  release  and  settlement  of  certain 
claims  of  Raynor  against  the  vendor  then  in 
litigation.    In  pursuance  of  the  contract,  and 
at  the  date  of  its  delivery,  Mrs.  Ferguson  made 
the  cash  paj^ment  therein  provided  of  $1,000, 
and  thereafter  obtained  the  consent  of  the  ven- 
dor, indorsed  in  writing  on  the  contract,  ex- 
tending the  time  for  making  the  second  pay- 
ment to  and  including  the  12th  day  of  Jtdy, 
1887.     At  the  time  of  obtaining  the  extension 
she  assigned  the  contract  to  the  defendant  Mc- 
Bean, — that  is  to  say,  her  written  assignment 
was  to  HcBean  alone;  but  she  claims  that  it 
was  in  fact  made  to  the  defendants  McBean 
and  Bills  jointly,  such  bein^  the  understand- 
ing and  intention  of  the  parties.     In  considera- 
tion of  said  assignment  she  received  from  Mc- 
Beau    a  contract  in  writing,  signed  by  him 
alone,  in  the  following  terms:    ''It  is  hereby 
agreed  on  the  part  of  Alexander  McBean,  of 
Oakland,  California,  to  and  with  Mrs.  M.  L. 
Ferguson,  tbatin  case  the  said  Alexander  Mc- 
Bean shall  sell  orpurchase  the  interest  of  the 
Colton  Land  &  Water  Company  in  and  to  cer- 
tain lands,  water,  and  agreements  held  in  com- 
mon with  P.  A  .  Raynor,  under  and  by  virtue 
of  an  agreement  by  and  between  said  company 
and  M.  L.  Ferguson,  dated  June  7,  1887,  or 
any  extension  of  time  granted  bv  said  company 
or  which  may  be  given  to  said  McBean,  that 
he  will  pay  to  said^Mrs.  M.  L.  Ferguson  or  as- 
signs the  sum  of  three  thousand  dollars  at  the 
time  of  the  consummation  of  said  sale  or  pur- 
chase.    Witness  my  hand  and  seal  this  30th  day 
of  June.  1887.     [Seal.]    Alexander  McBean." 
But,  although  executed  only  by  McBean,  the 
plaintiff  claims  that  this  was  understood  to  be 
and  waa  equally  the  contract  of  Bills.    Bills  is 
a  step-son  of  McBean,  and  it  clearly  appears 
that  tbey  were  not  only  connected  very  closely 
in  their  personal  relations,  but  that  they  were 
at  and  about  this  time  engaged  in  the  same 
kind  of  speculation  in  the  same  locality,  and 
generally  conversant  each  with  the  doings  of 
the  other;  but  they^  both  deny  that  Bills  had 
anything  to  do  with  the  transaction  between 
McBean  and  the  plaintiff.     Shortly  before  the 
time  for  making  the  second  payment,  McBean, 
who  bad  gone  to  San  Francisco,  as  he  sa^s. 
for  the  purpose  of  raising  money  or  interesting 
parties  with  means  to  conclude  the  purchase, 
telegraphed  to  Colton  announcing  his  failmre, 
whereupon  the  plaintiff  exerted  herself,  as  she 
claims,  to  procure  money  for  Bills,  in  order 
that  he  might  make  the  second  payment,  and 
pre  vent  a  forfeiture  of  the  contract.   She  claims 
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that  she  did  raise  this  money,  and  that  Bills 
used  it  in  making  the  second  payment,  and  in 
obtaining  a  conveyance  of  the  property  in  pur- 
suance of  the  contract.  The  defendants  deny 
this,  and  claim  on  the  contrary  that  the  money 
procured  through  the  exertions  of  plaintiff  was 
obtained  for  P.  A.  Raynor,  who,  in  conjunc- 
tion vrith  Bills,  subsequently  purchased  the 
same  property  mentioned  in  the  contract,  not, 
however,  in  pursuance  of  its  terms,  but  under 
a  separate  and  independent  agreement  entered 
into  between  them  and  the  owner  after  the  ex- 
piration of  the  time,  as  extended  for  plaintiff's 
second  payment.  As  to  all  these  matters,  the 
evidence  is  extremely  conflicting,  but  it  is  not 
disputed  that  on  the  12th  day  of  July,  the  very 
last  day  for  making  the  second  payment  under 
plaintiff's  contract.  Bills  went  to  the  office  of 
the  Colton  Land  &  Water  Company,  and  pro- 
posed to  purchase  the  identical  property  de- 
scribed in  the  contract,  and  offered  to  pay  on 
the  purchase  the  same  amount  stipulated  in 
the  contract  as  a  second  payment.  The  com- 
pany refused  to  entertain  his  proposition  unless 
he  produced  the  release  of  Raynor's  claims,  as 
provided  by  the  contract.  He  offered  to  com- 
ply with  this  condition  if  they  would  give  him 
until  the  next  day  to  get  the  release,  to  which 
offer  the  company  assented;  and  accordingly 
on  the  following  day,  July  18th,  Bills  delivered 
Raynor's  release,  paid  the  sum  of  $19,000,  and 
received  a  conveyance  of  the  laud  to  himself. 
In  makine  the  purchase  he  claimed  and  re- 
ceived credit  for  the  $1,000  originally  paid  by 
the  plaintiff;  that  is  to  say,  he  was  credited  on 
the  purchase  price  of  $57,000  with  the  full  sum 
of  $20,000,  although  he  paid  but  $19,000,  and 
gave  his  notes  for  the  balance  of  $87,000,  se- 
cured by  mortgage  on  the  land.  After  the 
conclusion  of  the  purchase,  and  on  the  same 
day,  he  conveyed  a  half  interest  in  the  land  to 
P.  A.  Raynor.  The  plaintiff  thereafter  de- 
manded of  each  of  the  defendants  payment  of 
the  sum  of  $8,000,  as  provided  in  the  written 
contract  of  June  80tb,  above  quoted,  and,  pay- 
ment being  refused,  she  brings  this  action  to 
recover  that  sum  with  interest. 

In  her  complaint,  after  setting  out  her  agree- 
ment for  the  purchase  of  the  land,  and  alleging 
the  payment  of  $1,000  at  the  date  of  its  deliv- 
ery, she  proceeds  as  follows:  **That  on  the 
80th  day  of  June,  A.  D.  1887.  plaintiff,  at  the 
special  instance  and  request  of  defendants,  as- 
signed to  them  the  contract  aforesaid,  and  all 
her  interest  therein,  the  said  defendants  and 
each  of  them  promising  and  agreeing  that  in 
case  they  or  either  of  them  should  purchase  or 
sell  the  property  of  the  said  Colton  Land  & 
Water  Company,  and  make  the  payments  to 
said  company  as  in  said  contract  specified,  and 
within  any  extension  of  time  granted  in  which 
the  same  might  be  made,  that  they  or  either  of 
them  would  pay  to  plaintiff  the  sum  of  three 
thousand  dollars.  And  at  the  time  of  the 
making  of  said  agreement  between  plaintiff 
and  defendants  it  was  agreed  that  the  written 
evidence  thereof  should  be  between  plaintiff 
and  defendant  McBean,  but  that  defendant  A. 
Bills  should  be  equally  interested  therein,  and 
that  such  written  agreement  should  be  binding 
upon  both  of  defendants  alike.  And  in  case 
of  either  of  the  defendants  purchasing  or  sell- 
ing the  said  property  of  the  said  Colton  Land 
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&  Water  Company  they  would  pay  to  plaintiff 
the  sum  of  three  thousand  dollars.  And  that 
pursuant  to  said  understanding  defendant  Alex- 
ander McBean  drew  and  signed  the  instrument 
in  writing  of  which  the  following  is  a  cof^ 
[here  follows  a  copy  of  the  contract  of  June  80, 
above  quoted] :  And  that  the  consideration  for 
which  said  assignment  was  so  made  to  defend- 
ants was  their  agreement  to  pay  said  sum  of 
three  thousand  dol lars,  as  aforesaid. "  She  then 
alleges  a  purchase  of  the  property  by  defend- 
ants on  July  12;  demand  on  them  for  payment 
of  $3,000,  as  provided  by  the  contract  ot  June 
80,  and  their  refusal  to  pay;  and  prays  judg- 
ment for  that  sum  and  interest.  To  this  com- 
plaint each  of  the  defendants  demurred,  gener- 
ally for  the  want  of  facts,  and  specially  on  the 
ground  of  misjoinder  of  defendants,  in  that  it 
appeared  that  Bills  was  not  a  party  to  or  inter- 
ested in  the  contract  set  out  in  the  complaint. 
Their  demurrers  being  overruled,  the  defend- 
ants answered  separately,  McBean  denying  that 
he  ever  bought  any  of  the  lands  described  in 
the  contract,  and  Bills  denying  any  connection 
with  the  contract  of  June  SO,  or  that  he  ever 
bought  any  land  under  or  by  virtue  of  plain- 
tiff's contract  with  the  Colton  Land  &  Water 
Company.  But  neither  defendant  denied  that 
said  contract  had  been  assigned  to  them .  Upon 
these  pleadings  the  parties  went  to  trial,  but 
during  the  progress  of  the  trial,  and  after  most 
of  the  evidence  was  in,  the  defendants,  by 
leave  of  the  court,  filed  amended  answers,  in 
which  they  separately  denied  any  assignment 
of  the  contract  of  the  Colton  Land  &  Water 
Company  to  Bills,  amplified  their  original  de- 
nials on  other  points.and  set  up  two  additional 
defenses:  First.  Thatplaintiff  was  at  the  com- 
mencement of  the  action  the  wife  of  one  J.  B. 
Ferguson,  and  that  the  action  did  not  concern 
her  separate  property.  Second.  That  plaintiff 
was  never  the  real  owner  of  the  contract  of  June 
7,  which  she  pretended  to  assign  to  McBean,  but 
that  said  contract,  with  all  its  rights  and  privi- 
leges, belonged  to  P.  A.  Ray  nor;  and  that  plain- 
tiff, knowing  that  Ray  nor  was  such  owner,  in 
making  said  pretended  assignment  was  willfully 
and  knowingly  attempting  to  defraud  McBean 
out  of  the  sum  of  $8,000.  The  case  was  tried  by 
the  court  without  a  jury,  and  the  findings  and 
judgment  were  for  the  plaintiff.  Defendants 
moved  for  a  new  trial,  which  was  denied,  and 
they  unite  in  an  appeal  from  the  judgment  and 
said  order. 

The  most  important  question  involved  in  the 
appeal  is  as  to  the  liability  of  Bills  on  the  con- 
tract upon  which  the  action  is  founded.  This 
question  is  raised  not  only  by  the  demurrers  to 
the  complaint,  but  by  numerous  exceptions 
taken  at  the  tiial  to  rulings  of  the  superior 
judge  admitting  oral  testimony  to  the  effect 
that  Bills,  although  not  named  therein,  was 
nevertheless  a  party  to  said  contract.  Accord- 
ing to  plaintiff's  testimony,  she  knew  at  the 
time  of  the  assignment  of  her  contract  that 
Bills  was  to  be  ec[ually  interested  with  McBean 
in  the  rights  assigned,  and  was  to  be  equally 
bound  to  pay  the  $8,000.  According  to  all 
the  testimony.  Bills  was  then  present  in  San 
Bernardino,  and  in  direct  communication  with 
the  plaintiff.  His  interest,  in  other  words,  was 
fully  disclosed  at  the  time:  and  no  reason  ex- 
isted^at  least  none  is  alleged^why  he  was 
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not  named  as  an  assicpee,  and  as  a  party  to 
the  agreement  to  pay  for  the  assignment.  In 
short,  it  appears  by  the  testimony  more  fully 
than  by  the  complaint,  though  we  think  not 
more  plainly,  that  the  plaintiff  deliberately 
chose  to  accept  a  contract  in  writing  which  did 
not  name,  nor  by  any  of  its  terms  bind,  one  of 
her  intended  assignees.  Can  she,  under  such 
circumstances,  claim  that  he  is  bound?  This 
is  a  question  upon  which  there  is  a  great  con- 
flict of  authority  in  this  country  and  England, 
and  an  adequate  review  of  the  cases  in  which 
it  has  been  agitated  would  re<}uire  a  volume. 
We  have  neither  time  nor  inclination  to  enter 
upon  any  such  review,  but  content  ourselves 
with  saving  that  in  our  opinion  the  better  rea- 
son and  sounder  policy  are  against  the  propo- 
sition. In  England  the  rule  seems  to  be  pretty 
well  settled,  after  much  debate,  the  other  way: 
but  in  the  United  States  the  weight  of  authority 
seems  to  be  against  the  English  rule.  The 
cases  in  which  the  question  has  arisen  are 
those  in  which  an  agent  has  contracted  in  his 
own  name,  and  his  principal  has  afterwards 
sued  or  been  sued  on  the  contract;  and  Judge 
Story,  in  his  work  on  Agency,  §  160a,  says 
that  the  doctrine  maintained  in  the  more  recent 
authorities  is  that,  *Mf  the  agent  possesses  due 
authority  to  make  a  written  contract  not  under 
seal,  and  he  makes  it  in  his  own  name,  whether 
he  describes  himself  to  be  an  agent  or  not,  or 
whether  the  principal  be  known  or  unknown, 
he,  the  agent,  will  be  liable  to  be  sued  and  be 
entitled  to  sue  thereon,  and  his  principal  also 
will  be  liable  to  be  sued  and  be  entitled  to  sue 
thereon  in  all  cases,  unless  from  the  attendant 
circumstances  it  is  clearly  manifested  that  an 
exclusive  credit  is  given  to  the  agent,  and  it  is 
intended  by  both  parties  that  no  resort  shall  in 
any  event  be  had  by  or  against  the  principal 
upon  it. "  But  an  examination  of  the  authori- 
ties cited  in  support  of  this  statement  shows 
that  they  do  not  support  it,  as  has  been  fre- 
quently pointed  out.  It  is  undoubtedly  true 
that  when  the  principal  is  undisclosed  he  may 
sue  or  be  sued,  but  not  when  he  is  known,  and 
especially  not  when  he  is  present  at  the  making 
of  the  contract.  For  a  full  and  able  discus- 
sion of  the  whole  subject,  see  Chandler  v.  Goe, 
54  N.  H.  561,  and  OiUig  v.  Lake  Bigler  Road 
Co.  2  ^ev.  216,  and  cases  therein  cited.  Con- 
sidered independent  of  authority,  we  think 
sound  policy  requires  the  enforcement,  in  cases 
such  as  these,  of  the  general  rule  that  a  writing 
cannot  be  varied  by  parol.  It  is  as  important 
to  know  who  has  made  a  contract  as  to  know 
its  terms,  and  when  the  parties  put  it  in  writing 
there  is  no  more  reason  or  excuse  for  omitting 
the  name  of  a  known  party,  whom  it  is  the 
intention  to  bind,  than  there  is  for  omitting  its 
most  important  stipulation.  To  allow  such  a 
practice  opens  the  door  in  every  case  to  such 
conflicts  of  evidence  as  this  case  illustrates, 
upon  a  point  which  can  be  easily  and  forever 
set  at  rest  by  simply  making  the  written  evi- 
dence of  the  contract  conform  to  the  mutual 
understanding  of  the  parties  as  to  matters  fully 
within  their  knowledge.  We  think  the  supe- 
rior court  erred  in  overruling  the  demurrers, 
and  in  admitting  the  testimony  referred  to. 
This  error  compels  a  reversal  of  the  Judgment 
and  order  appealed  from;  but,  as  a  new  trial 
will  be  necessary,  it  is  proper  that  we  should 
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dispose  of  some  other  questions  likely  to  arise 
in  the  further  progress  of  the  case. 

Although  the  plaintiff  cannot  recover  on  this 
contract  against  Bills,  we  see  no  reason  why 
she  may  not  recover  against  McBean  upon 
pleadings  properly  amended.  All  the  evidence 
m  the  record  indicates  pretty  clearly  collusion 
hetween  McBean  and  Bills  and  liaynor,  by 
means  of  which  the  two  last  named  obtained 
the  benefit  of  plaintiff's  assignment  to  Mc- 
Bean. If  in  fact  McBean  turned  the  contract 
over  to  Bills  and  Raynor  without  a  formal 
assignment  of  it,  and  they  got  the  benefit  of  the 
assignment,  and  especially  if  McBean  was  a 
participant  in  their  purchase,  he  became  liable 
on  his  promise  to  pay  the  $8,000. 

The  court  erred  in  sustaining  an  objection  to 
the  offer  to  prove  what  plaintiff  told  Cross- 
man,  on  the  ground  that  it  was  a  privileged 
communication.  Crossman,  as  to  that  matter 
at  least,  was  not  the  attorney,  if  he  was  her 
attorney  at  all;  and  moreover,  the  statement, 
if  made,  was  not  intended  to  be  confidential, 
but  was  made  with  the  purpose  of  having  it 
communicated  to  others. 

The  court  did  not  err  in  excluding  evidence 
that  the  contract  with  the  Colton  Land  & 
Water  Company  was  the  property  of  Raynor. 
Whether  it  was  or  not  is  a  question  between 


Raynor  and  the  plaintiff,  to  be  litigated  by 
them  or  their  representatives.  McBean  ^t  a 
valid  assignment,  and  cannot  be  excused  from 
paying  the  price  because  someone  else  may 
have  a  right  to  claim  it  from  his  assignor. 

There  is  barely  sufficient,  but  certainly  not 
very  satisfactory,  evidence  to  sustain  the  find- 
ing that  the  plaintiff  was,  at  the  beginning  of 
the  action,  living  separate  and  apart  from  her 
husband,  by  reason  of  his  desertion  of  her. 
There  is  no  positive  or  direct  evidence  that  he 
went  away  without  or  a^inst  her  consent. 
And  the  evidence  is  likewise  rather  unsatisfac- 
tory on  the  point  of  the  contract  being  her 
separate  property,  but  we  cannot  say  that  it 
does  not  support  the  finding. 

Other  points  made  in  the  briefs  are  com- 
paratively unimportant,  and  need  not  be  par- 
ticularly referred  to. 

Judgment  and  order  ref)er9ed,  and  cause  re- 
manded, with  directions  to  the  superior  court 
to  sustain  the  demurrers  to  the  complaint, 
with  leave  to  the  plaintiff  to  amend  as  she 
may  be  advised. 

We  concur:  De  Ha-^en,  /./  Paterson* 
/./  Sharpstein,  J.;  HcFarlandy  J;  Har- 
rison, /./  Garoutte*  •/. 
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!•   A  elty  cannot  be   restrained  by  in- 
junction firom  declining  a  trust  for 

charitable  purpoees  which  It  Is  not  required  by 


iti  cliarter  or  ordinances  to  accept  and  adminis- 
ter. 

8.  A  city  had  no  implied  power  to  ac- 
cept a  tmst  ^  for  deserving  persons  not  pau- 
pers^* whom  It  has  no  legal  power  to  support  or 
aid. 

8«  The  reftisal  or  inability  of  a  city  to 
accept  a  tmst  "for  deeervlog  persons  not 
paupers  "  wlU  not  defeat  the  grift  under  a  will 


NOTE.—MwniciptU  c(frpor<Uion  as  trustee  of  a 

charity. 

The  cities  of  New  Orleans  and  Baltimore  being 
authorized  to  establish  public  schools  are  entitled 
to  take  a  legacy  for  educating  the  poor  therein. 
McDonogh  v.  Murdoch,  66  U.  S.  16  How.  367, 14  L. 
ed.  732;  State  v.  McDonogh,  8  La.  Ann.  171. 

A  city  may  take  property  in  trust  for  the  educa- 
tion of  boys  and  girls,  and  to  apply  the  surplus  of 
the  in<x)me,  if  any,  to  the  support  of  poor  white 
orphans.  Perin  v.  Carey,  66  17.  8.  24  How.  466, 16 
L.  ed.  701. 

The  city  of  Philadelphia  m  the  well-known  Glr- 
ard  Ck>Ilege  Case  was  held  capable  of  taking  a  trust 
to  establish  a  college  for  **  poor  white  male  or- 
phans "''  under  a  charter  giving  the  general  power 
for  ^'  the  suppression  of  vice  and  immorality,  ad- 
vancement of  the  public  health  and  order,  and  the 
promotion  of  trade.  Industry,  and  happiness.** 
Vidal  V.  Girard,  48  U.  B.  2  How.  127, 11 L.  ed.  205. 

The  city  of  St.  Louis  was  held  entitled  to  take  a 
devise  for  the  relief  of  ''  all  poor  emigrante  and 
travelers  coming  to  St.  Louis  on  their  way  bona 
fide  to  settle  in  the  west,"  although  the  lands  de- 
vised were  outside  the  city.  Chambers  v.  St.  Louis, 
»  Mo.  543. 

A  bequest  to  a  city  in  trust  to  apply  the  income 
to  aid  worthy  and  industrious  persons  who  are  not 
supported  In  whole  or  m  part  at  the  public  ex- 
pense to  sustain  themselves  and  their  families  dur- 
14  L.  R.  A. 


ing  the  inclement  season  of  the  year  in  case  of 
need  may  be  accepted  by  the  city  as  fairly  within 
its  legitimate  corporate  power,  as  the  effect  of  the 
gift  is  to  prevent  persons  from  becoming  a  public 
charge.    Webb  v.  Neal,  5  Allen,  575. 

So  the  city  of  Philadelphia  was  held  entitled  to 
take  a  trust  for  the  establishment  of  a  hospital  for 
indigent,  blind,  and  lame  persons,  and  to  apply 
the  Income  of  the  residue  to  the  comfort  and  ac- 
commodation of  such  persons  preferring  resi- 
dences.   Philadelphia  v.  Elliott,  8  Bawle,  170. 

Likewise  to  take  a  bequest  for  planting  and  re- 
newing *' shade  trees,  especially  in  situations  now 
exposing  my  fellow  citizens  to  the  heat  of  the 
sun."    Cresson^B  App.  80  Pa.  487. 

A  fuud  given  to  the  orphans  of  the  first  munici- 
pality of  New  Orleans  was  held  rightly  claimed 
under  the  Louisiaaa  Civil  Code  by  the  city  council 
of  that  municipality.  Mary^s  Succession,  2  Rob. 
(La.)  488. 

The  city  of  Baltimore  is  expressly  given  power 
by  its  charter  to  take  trusts  for  charity.  Bamum 
v.  Baltimore,  62  Md.  276. 

Under  the  Statute  39  Eliz.,  chap.  6,  a  municipal 
corporation  is  a  '*  person  "  entitled  to  found  a  hos- 
pital for  the  poor.  New  Castle  v.  Atty-Gen.  12 
Clark  &  F.  402. 

A  bequest  to  a  municipality  for  a  purpose  not 
specified  cannot  be  upheld  on  the  ground  that  it 
must  be  for  public  purposes,  as  the  municipality 
would  be  entitled  to  take  a  trust  for  charity,  al* 
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making  otber  gifts  to  various  trustees,  one  of 
whom  at  least  is  also  the  benefloiary,  and  pro- 
viding that  In  case  any  trust  is  not  accepted  a 
proportionate  distribution  shall  be  made  among 
the  others  of  the  amount  intended  for  it. 

4.  The  raperior  court  has  power»  bm  a 
court    of  equity*   to  supply  trustees 

when  necessary  to  preserve  a  trust,  but  wOl  exer- 
cise the  power  only  when  necessary  to  prevent 
the  trust  fl*om  beinar  defeated,  and  it  will  first 
give  the  probate  court  a  chance  to  make  such  an 
appointment  where  it  has  the  power. 

6.  The  State's  attorney  for  a  county  has 
the  right  to  bring  suits  to  enforce  public  chari- 
table trusts. 

(March  a  1891.) 

CASE  reserved  from  the  Superior  Court  for 
!New  Haven  County  for  the  advice  of  the 
Supreme  Court  of  Errors  in  a  proceeding 
instituted  to  compel  the  City  of  New  Haven  to 
accept  and  execute  a  trust.  Appointment  of 
anoiner  trustee  advised. 


The  facts  are  fully  stated  in  the  opinion 

Messrs.  Lynde  Uarrison  and  John  W. 
Ailing^,  for  complainants: 

This  trust  being  for  a  public  charity,  the 
proposed  action  of  the  city,  having  in  view, 
either  the  non- ad  ministration  by  any  person  of 
the  trust,  or  its  destruction,  the  state's  attorney 
is  the  proper  paity  to  bring  the  facts  to  the  at- 
tention of  a  court  of  equity. 

Proprietors  of  White  tkhool  House  y.  Post,  81 
Conn.  258:  2  Perry,  Tr.  §  732. 

The  gift  to  the  City  of  New  Haven  "to  be 
held  in  trust,  by  the  proper  authorities,  and  the 
income  to  be  applied  through  such  agencies  as 
they  see  fit,  for  the  supply  of  fuel  and  other 
necessaries  to  deserving  indigent  persons,  not 
paupers,  i)refcrrin^  such  as  are  aged  and 
"  infirm,"  is  a  valid  public  charity. 

Bronson  v.  Strouse,  57  Conn.  148;  Goodrich's 
App.  Id.  276:  Beardsleyy.  Bridgeport,  1  New 
Enff.  Rep.  639,  53  Conn.  489;  TapparCs  App, 
52  Uonn.  412;  Camp  v.  Crocker,  2  New  Eng. 
Rep.  184,  54  Conn.  21;  Stones  Agr,  School  v. 


though  private.  Glonoester  v.  Osbom,  1  H.  L. 
Oas.27S. 

A  trust  to  a  foreigrn  city  for  charitable  purposes 
is  valid.    Peynado  v.  Peynado,  83  Ky.  5. 

A  bequest  of  personalty  to  a  communily  in  a  for- 
eign country  which  has  capacity  to  take  by  the 
laws  of  that  country  is  valid.  Be  Huss,  12  L.  R.  A. 
4»0,ia6N.  Y.687. 

The  board  of  water  oommissionera  of  a  city  hav- 
ing power  to  obtain  any  property  **  needful  or  con- 
venient **  for  its  purposes  and  with  consent  of  the 
€ounoil  to  erect  fountains,  etc,  may  take  by  will  a 
fund  of  which  the  income  is  to  be  used  for  orna- 
menting the  grounds  where  the  waterworks  are 
established  and  maintaining  a  reference  library 
of  books  on  science,  arts,  discoveries,  eta  Penny 
V.  Croul,  6  L.  K.  A.  858, 76  Mich.  471. 

A  lease  to  a  city  is  not  invalid  because  perpetual 
where  the  lands  are  devised  in  perpetuity  for 
charitable  purposes.  Biohmond  v.  Davis,  1  West. 
Bep.46i,l()BInd.44&. 

A  bequest  in  trust  to  the  mayor  of  a  city  and  the 
piresidents  of  two  incorporated  societies  and  their 
suooessors  forever  is  to  them  as  individuals  and  not 
to  the  corporations.  Gottman  v.  Qrace,  8  L.  R.  A. 
14S»lUiN.Y.290. 

A  city  as  trustee  has  no  vested  right  in  a  trust, 
but  the  Legislature,  unless  restrained  by  the  Con- 
stitution, may  interfere  to  change  the  trustee. 
Girard  v.  Philadelphia,  74  U.  8.  7  Wall.  14, 19  L.  ed. 
66;  Philadelphia  v.  Fox,  64  Fa.  109. 

Counties, 

A  county  may  tak»  a  bequest  for  public  schools. 
Bell  County  v.  Alexander,  22  Tex.  360. 

A  grant  to  the  supervisors  of  a  county  in  trust 
for  any  other  use  or  purpose  than  tbat  of  the 
county  which  they  represent  is  invalid,  as  for  in- 
stance a  grant  of  land  for  a  church  and  school- 
house  for  the  benefit  of  a  particular  town.  Jack- 
son v.  Hartwell,  8  Johns.  422. 

County  commisaionerB  cannot  be  seised  to  the 
use  of  a  town.    Sloane  v.  McConahy,  4  Ohio,  154. 

A  county  in  Oregon  may  take  a  grant  of  lands 
for  a  tree  college  or  institution  of  learning  under 
a  statute  giving  power  to  purchase  and  hold  lands 
for  the  use  of  the  county.  Baley  v.  Umatilla 
County,  15  Or.  1T8. 

Towns, 

A  town  cannot  take  and  hold  a  fund  in  perpe- 
tuity the  income  of  which  is  to  be  applied  to  an 
object  which  is  not  within  the  corporate  or  admln- 
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istrative  purposes  of  the  town,  such  as  the  support 
of  persons  towards  whom  the  town  is  under  no 
statutory  or  other  legal  obligation.  Fosdick  v. 
Hempstead,  11  L.  B.  A.  716, 126  N.  Y.  68L 

The  legal  incapacity  of  a  town  to  support  a  cler- 
gyman entirely  defeats  a  bequest  made  **Btriotly  on 
this  condition"  that  it  shall  support  him.  Bullard 
V.  Shirley  (Mass.)  12  L.  B.  A.  110. 

But  a  town  in  New  Hampshire  has  been  held  en- 
titled to  hold  funds  in  trust  for  the  support  of  re- 
ligion. Atty-Gen.  v.  Dublin,  88  N.  H.  469;  Orford 
Union  Cong.  8oc.  v.  West  Cong.  Soc.  65  N.  H.  468. 

And  in  that  State  it  is  said  that  unless  specially 
restrained  a  town  may  take  a  trust  for  any  purpose 
not  f  oreiern  to  its  institution  or  Incompatible  with 
the  object  of  its  organisation.  Sargent  v.  Cornish, 
54  N.  H.  18. 

Thus  it  may  take  a  trust  the  income  of  which  is 
to  be  applied  to  the  purchase  and  use  of  United 
States  flags.   Ibid. 

Township  trustees  may  take  a  devise  for  the 
'*poor,  needy,  and  fatherless  or*  the  township. 
Urmey  v.  Wooden,  1  Ohio  St.  160. 

A  town  corporation  may  take  as  a  charitable  use, 
under  the  Statute  of  Elizabeth,  a  grant  of  certain 
tolls  to  keep  bridges  in  repair.  Atty-Gen.  v. 
Shrewsbury,  6  Beav.  S20. 

A  devise  of  lands  to  a  town  in  trust  to  repair 
highways  and  bridges  yearly  is  public  and  ohar^ 
itable  and  is  valid  under  a  statute  authorizing  de- 
vises of  lands  for  public  use.  Hamden  v.  Bice,  24 
Conn.  860. 

A  reservation  in  a  deed  of  the  right  of  the  inhab- 
itants of  an  unincorporated  town  to  cut  wood  on 
the  land  is  void.  Hombeck  v.  Westbrook,  9  Johns. 
73. 

Other  quoM  municipalities, 

A  school  district  is  a  good  trustee  to  hold  lands 
for  school  purposes.  Chapin  v.  Winchester  School 
Dist.  No.  2, 86  N.  H.  445. 

A  school  society  being  a  public  corporation 
under  the  Connecticut  statutes  is  competent  to  take 
a  trust  for  educational  purposes.  First  Cong.  Soc. 
of  Southington  v.  Atwater,  28  Conn.  84. 

A  parish  which  can  legally  establish  and  maintain 
schools  and  raise  taxes  therefor  may  receive  a  de- 
vise to  be  applied  to  the  use  of  schools.  First 
Parish  in  Sutton  v.  Cole,  8  Pick.  282. 

A  devise  to  school  commissioners  and  their  suc- 
cessors who  are  unincorporated,  for  schooling  poor 
children,  is  not  valid.  Janey  v.  Latane,  4  Leigh, 
827.  B.A.B. 
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Whitney,  3  New  Eng.  Rep.  578,  54  Conn.  342; 
Coit  V.  Comstock,  51  Conn.  377;  Fairfield  v. 
LaiMon,  50  Conn.  501:  Hughes  y.  Daly,  49 
Conn.  34;  Adye  v.  Smith,  44  Conn.  60;  WhiU 
T.  Howard,  38  Conn.  354;  Treat's  App.  30  Conn. 
116;  Bull  V.  i?x//;,  8  Conn.  47-^1;  mrskine  v. 
Whitehead,  Qilud.  357;  Heskcth  v.  Murphy,  35 
N.  J.  Eq.  23;  Jiw;**??!  v.  Phillips,  14  Allen,  556; 
^  Perry,  Tr.  t^  697;  8uterY.  Hilliard,  132  Mass. 
412;  ¥ellom  v.  .Wtntfr,  119  Mass.  541;  Clement 
V.  Fiytfe,  50  Vt.  716;  McAUister  v.  McAllister, 
-46  Vt.  272;  S»*e^A  v.  Murphy,  36  N.  J.  Eq. 
^9. 

It  is  no  objection  to  the  validity  of  this  trust 
for  public  charity  that  tbe  deserving  indigent 
persons  not  paupers  are  not  expressly  limited 
:a8  to  residence. 

Wehb  V.  Neal,  5  Allen,  575;  Erskine  v. 
WhiUhead,  84  Ind.  357. 

A  gift  to  "poorhouse  keepers"  has  been 
.sustained. 

Atty-Oen.  v.  Pearce,  2  Atk.  87.  See  also 
Nash  V.  Morley,  5  Beav.  177;  Loring  v.  Marsh, 
•73  U.  8.  6  WaU.  337,  18  L.  ed.  802;  Brown  v. 
Kelsey,  2  Cush.  244;  2  Perry,  Tr.  §  299. 

The  City  of  New  Haven  bad  power  to 
•become  the  trustee  of  this  fund,  to  carry  out 
:thepro  visions  of  this  will. 

Webb  V.  Neal,  5  Allen,  575;  Janes  v.  Hdber- 
^lam,  107  U.  8.  174-189.  27  L.  ed.  401,  407; 
Hamden  v.  Rice,  24  Conn.  350;  First  Gong.  8oc. 
4ff  Southington  v.  Atwater,  23  Conn.  34;  Storr^ 
Agr.  School  v.  Whitney,  8  New  Eng.  Rep.  573, 
M  Conn.  842;  2  Dillon,  Mun.  Corp.  3d  ed. 

fg  566-572,  citing  Vidal  v.  Girard,  43  U.  S.  2 
low.  127,  11  L.  ed.  205;  MeDonogk  v.  Mur- 
doch, 56  U.  8.  15  How.  867,  14  L.  ed.  782,  and 
many  other  cases;  Perin  v.  Carey,  65  U.  8.  24 
How.  465,  16  L.  ed.  701;  Sevens  v.  Shippen,  28 
N.  J.  Eq.  487;  Clement  v.  Hyde,  50  Vt.  716; 
(}raig  v.  Secrisi,  54  Ind.  419. 

It  is  the  duty  of  the  City  of  New  Haven  to 
accept  the  performance  of  the  duties  of  this 
trust. 

Langdan  v.  Congregational  8oe.  of  Plymouth, 
12  Conn.  118;  Craig  v.  Secrist,  supra;  1  Perry, 
Tr.  §§  42,  43;  2  Perry,  Tr.  §  370. 

It  IS  not  to  be  supposed  that  the  testator  in- 
itended  to  confer  upon  the  mere  trustee  power 
U>  refuse  to  accept  the  trust,  and  so  deprive  the 
beneficiaries  of  its  benefit. 

Mason  v.  Tr*jLstees  of  Jf .  E.  Church  at  Tuck- 
.erton,  27  N.  J.  Eq.  47;  1  Perry,  Tr.  §§  42-44; 
.2  Peny,  Tr.  §§  721-731. 

If  the  City  should  be  permitted  to  refuse  to 
.accept  tbe  management  of  this  trust,  and  should 
in  fact  refuse  it,  a  court  of  equity  will,  upon 
.application  of  the  attorney  of  the  State,  or 
perhaps  of  a  person  claiming  to  be  a  ben- 
eficiary, appoint  suitable  persons  to  manage 
the  trust. 

1  Dillon,  Mun.  Corp.  3d  ed.  §  64,  p.  87; 
Stomt  Agr,  School  v.  Whitney,  3  New  Eng. 
Kep.  578,  54  Conn.  342-345;  BartUttv.  JSye,  4 
Met.  878;  Ooodrieh's  App.  57  Conn.  275.  285. 

Mr.  William  K.  Townaend,  for  the  City 
of  New  Haven: 

Neither  of  the  plaintiffs  has  any  interest  in 
this  bequest.  This  is  not  the  question  of  the 
acceptance  or  refusal  of  a  trust,  but  the  Ques- 
tion as  to  whether  the  trust  for  the  benefit  of 
the  public  institutions  of  New  Haven  shall  be 
carried  out  as  provided  for  in  said  will,  or  the 
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trust  for  the  benefit  of  indigent  persons  not 
paupers.  The  testator  having  created  two 
trusts  and  prescribed  the  conditions  upon 
which  either  of  such  trusts  may  be  carried  out, 
such  conditions  are   binding   upon  all  par- 

Irish  V.  Antioeh  College,  126  HI.  474,  9  Am. 
St.  Rep.  638;  Storrt^  Agr.  School  v.  Whitney,  3 
New  Eng.  Rep.  573.  54  Conn.  342. 

The  City  has  power  to  decline  the  trust  for 
indigent  persons  not  paupers.  A  trustee  can- 
not be  compelled  either  to  accept  or  decline  a 
trust.  While  the  administration  of  a  trust  for 
the  benefit  of  indigent  persons  not  paupers  is 
within  tbe  power  of  municipal  corporations,  it 
is  not  a  trust  which  they  can  be  compelled  to 
execute. 

Vidaiv.  Girard,  43  U.  8.  2  How.  188,  11  L. 
ed.  230;  Webb  v.  Neal  5  Allen,  576. 

Courts  will  not  interfere  with  a  municipality 
or  its  officials  in  the  exercise  of  the  discretion 
and  judgment  incidental  to  the  performance  of 
its  powers,  except  in  case  of  gross  abuse  of 
power  or  violation  of  law. 

J^eldon  V.  Centre  Scltool  Dist.  25  Conn.  224; 
Goddardy.  Seymour,  30  Conn.  394;  Freeman  v. 
New  Haven,  84  Conn.  406;  FeUawes  v.  New 
Haven,  44  Conn.  240;  Dibble  v.  New  Haven,  6 
New  Eng.  Rep.  481,  56  Conn.  199;  Whitney  y. 
New  Haven,  58  Conn.  457;  1  Dillon,  Mun. 
Corp.  §g  94,  832.  846,  949. 

Mr.  uenrjr  T.  BlaJce,  for  trustees  of  the 
estate  of  Philip  Marett,  deceased: 

A  corporation  has  only  such  rights  and 
powers  as  are  expressly  granted,  or  as  are 
necessary  to  carrv  into  enect  the  rights  and 
powers  so  granted. 

New  York  F.  Ins.  Co.  v.  My,  5  Conn.  560; 
Philadelphia  Loan  Co.  v.  Toumer,  18  Conn. 
249;  Mechanics  d  W.  Mut.  Sav.  Bank  d  Bldg. 
Asso.  V.  Meriden  Agency  Co.  24  Conn.  159; 
Bridgeport  v.  Housatonic  B.  Co.  15  Conn.  475; 
Greene  v.  Dennis,  6  Conn.  293;  Hamden  v. 
Bice,  24  Conn.  355;  First  Cong.  Sac.  of  South- 
ington  v.  Atwater,  23  Conn.  40;  Beardsley  v. 
Bridgeport,  1  New  Eng.  Rep.  689,  58  Conn. 
489. 

Municipal  corporations  are  capable,  unless 
specially  restrained,  of  taking  property  real 
and  personal  in  trust  for  purposes  germane 
to  the  objects  of  the  corporation,  or  which  will 
promote,  aid,  or  assist  in  carrying  out  those 
objects.  And  where  the  trust  reposed  in  the 
corporation  is  for  the  benefit  of  the  corporation 
or  loT  a  charity  within  the  scope  of  its  duties, 
it  may  be  compelled  in  equity  to  administer  and 
execute  it 

2  Dillon.  Mun.  Corp.  §  567;  Philadelphia  v. 
Fox,  64  Pa.  169;  Webb  v.  Neal,  5  Allen,  575; 
First  Parish  in  Sutton  v.  Cole,  3  Pick.  232. 

But  municipal  corporations  cannot  hold 
lands  or  funds  in  trust  for  any  object  or  matter 
foreign  to  the  purpose  for  which  they  were 
created  and  in  which  they  have  no  interest. 

2  Dillon,  Mun.  Corp.  §  573;  Jackson  v. 
Hartwell,  8  Johns.  422;  South  New  Market 
Methodist  Sem.  Trustees  v.  Peaslee,  15  N.  H. 
317.  See  also  Vidal  v.  Girard,  43  U.  8.  2  How. 
127,  11  L.  ed.  205;  McDonogh  v.  Murdoch,  56 
U.  8.  15  How.  367,  14  L.  ed.  782;  Penn  v. 
Carey,  65  U.  8.  24  How.  465.  16  L.  ed.  701; 
Philadelphia  v.  Elliott,  8  Rawle,  170;  Bell 
County  V.  Alexander,  22  Tex.  350. 
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Mr,  Simeon  E.  Baldwin  for  the  executors 
and  residuary  legatees  of  Ellen  M.  Gifford. 

Messrs.  Eienry  Stoddard  and  J.  W. 
Bristol  for  Yale  University. 

Seymour,  J,,  delivered  the  opinion  of  the 
court: 

The  will  of  Philip  Marett,  Iftte  of  the  City  of 
New  Haven,  gives  one  fifth  of  the  remainder 
of  certain  estate  ''to  the  City  of  New  Haven, 
to  be  held  in  trust  by  the  proper  authorities, 
and  the  income  to  be  apphed,  through  such 
agencies  as  they  see  fit,  for  the  supply  of  fuel 
and  other  necessaries  to  deserving  indigent 
I)erson8  not  paupers,  preferring  such  as  are 
aged  or  infirm."  On  the  10th  day  of  June, 
1890,  acting  upnon  the  report  to  the  court  of 
common  council  of  a  committee  to  whom  was 
referred  *'the  matter  of  the  acceptance  or  re- 
jection of  the  trust  of  $1S0,000  bequeathed  to 
the  Citj  by  Philip  Marett,  deceased,  for  the 
use  of  indigent  poor  not  paupers,"  the  board  of 
aldermen  of  the  City  passed  a  resolution  "that 
the  City  of  New  Haven  do  not  accept  the  be- 
quest to  it  for  the  benefit  of  Indigent  poor  not 
¥aupers  under  and  by  the  will  of  the  late 
^hilip  Marett."  Thereupon  a  complaint  was 
brought  by  Hugh  Dailey,  a  resident  tax-payer 
and  elector  of  the  City  and  Town  of  New  Ha- 
ven, and  Tilton  E.  Doolittle,  as  the  state's  at- 
tome3r  for  New  Haven  County,  against  the 
City,  its  mayor,  and  the  other  parties  interest- 
ed in  the  remainder,  one  fifth  of  which  was 
given  to  the  City  of  New  Haven  as  aforesaid. 

The  complaint  contained,  among  other  alle- 
gations, the  following:  **(7)  A  resolution  is 
pending  before  the  court  of  common  council 
of  the  City  of  New  Haven  in  and  by  which  it 
is  proposed  that  the  City  of  New  Haven  shall 
reiuse  to  accept  the  trust  of  said  one-fifth  part 
of  said  residuary  estate  so  given  in  trust  as 
aforesaid.  Such  resolution  has  been  adopted 
by  the  individuals  who  compose  the  board  of 
aldermen,  part  of  said  court  of  common  coun- 
dl,  and  such  resolution  is  likely  to  be  adopted 
by  the  individuals  who  compose  the  board  of 
councilmen  of  said  City,  and  is  likely  to  be 
approved  by  the  individual  who  holds  the  posi- 
tion of  mayor  of  said  City.  (8)  The  members 
of  said  court  of  common  council  and  the  mayor 
of  said  City  have  no  authority  to  decline  the 
acceptance  of  said  one-fifth  part  of  said  resid- 
uary estate,  so  given  in  trust  as  aforesaid.  (9) 
The  trust  above  mentioned,  created  by  the  will 
of  said  Marett,  is  a  public  charity,  and  the 
beneficiaries  of  said  charity  are  not  represented 
by  the  members  of  said  court  of  common 
council  or  the  mayor  of  said  City,  nor  have 
such  members  of  said  court  or  saia  mayor  any 
right  to  annul  and  destroy  the  public  charity 
created  by  said  will.  (10)  The  due  adminis- 
tration of  the  public  charity  created  by  said 
will  will  tend  to  largely  decrease  the  expenses 
for  the  care  of  paupers  in  the  City  and  Town 
of  New  Haven,  and  thus  render  unnecessary 
to  a  considerable  extent  the  imposition  of  taxes 
to  be  paid  for  the  support  of  such  paupers;  and 
the  City  of  New  Haven  is  wholly  embraced 
within  the  limits  of  the  Town  of  New  Haven, 
and  includes  nineteen -twentieths  of  the  popu- 
lation and  taxable  OToperty  of  the  Town  of 
New  Haven.  (11)  The  City  of  New  Haven 
and  the  Young  Men's  Institute  [naming  the 
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other  beneficiaries  of  said  residuary  estate],  all 
claim  an  interest  in  said  fifth  part  of  said  re- 
siduary estate  in  case  the  City  of  New  Haven< 
declines  and  refuses  to  accept  the  trust  created 
by  said  will,  but  none  of  said  corporations  pro- 
pose to  carry  out  the  charitable  intentions  of 
the  testator,  as  stated  in  the  clause  of  said  will 
herein  referred  to,  even  if  they  receive  the 
funds  in  question.  (12)  In  case  the  City  of 
New  Haven  refuses  to  accept  the  performance 
of  the  duties  of  said  trust,  the  said  Blake  and 
Beardsley  [trustees,  who  now  hold  the  re- 
mainder ready  for  distribution]  propose  to  re- 
gard the  trust  in  favor  of  the  public  charity,, 
as  above  described,  terminate,  and  to  pay 
over  said  sum  of  over  $130,000,  beinfi^  the 
amount  of  said  trust  fund,  to  the  City  of  New 
Haven  in  trust,  for  libnuy  purposes,  to  [nam- 
ing the  other  beneficiaries  of  said  residuary 
estate],  for  purposes  other  than  the  supply  of 
fuel  and  other  necessaries  to  deserving  and  in- 
digent persons  not  paupers,  in  the  City  of  New 
Haven,  preferring  such  as  are  aged  and  infirm^ 
as  stated  in  said  will."  Following  these  aUe- 
gations  was  a  prayer  for  judgment:  *'(1)  That 
Uie  City  of  New  Haven,  and  its  mayor,  and 
the  members  of  its  court  of  common  council, 
be  enjoined  from  declining  to  accept  said  trusb 
fund,  or  from  declining  to  carry  out  the  pro- 
visions of  said  will  relatiag  to  the  administra- 
tion of  said  trust  fund.  (2)  If  iti  shall  be  held 
that  the  court  of  common  eoundl  of  the  Citj 
of  New  Haven  have  the  power  to  refuse  to  ac^ 
cept  said  trust  and  to  refiiise  to  administer  the 
same,  and  if  the  City  of  New  Haven  does  re- 
fuse to  accept  or  administer  said  trust,  then  the 
plaintiffs  pray  this  court,  as  a  court  of  equity,, 
to  take  said  fund  so  given  for  public  charity,, 
as  staled  in  saki  will,  into  its  own  care,  and  to* 
appoint  suitable  trustees  to  receive  the  same 
from  said  Beardsley  and  said  Blake,  and  ad- 
minister said  fund  according  to  the  true  intent 
and  meaning  of  the  said  will  of  Philip  Marett."' 
A  temporary  injunction  was  granted  re- 
straining  the  mayor  of  New  Haven  from  ap- 
proving any  resolution  or  vote  of  the  court  of 
common  council  of  the  City,  whereby  the  Citj 
shall  decline  to  accept  the  funds  so  given  to 
the  City  by  the  will  of  Philip  Marett,  in  trust 
for  the  public  charity  stated  in  the  complaint 
Thereupon  a  statement  of  facts  was  agreed 
upon  by  theplaintiflfs,  the  City  of  New  Haven, 
and  Henry  F.  Peck.  Mayor  of  the  City,  they 
being  the  only  parties  that,  up  to  that  time,, 
had  entered  an  appearance.  At  their  request 
the  superior  court  reserved  the  case  and  the 
questions  of  law  thereon  arising  for  the  con- 
sideration of  this  court.  Subsequently,  by- 
leave  of  the  court,  the  complaint  was  amended^ 
and  E.  Edwards  Beardsley  and  Simeon  E. 
Baldwin  were  made  parties  defendant  thereto,, 
and  duly  cited  to  appear.  They  appeared,  as- 
sented and  aereed  to  the  agreed  statement  of 
facts  theretofore  filed,  made  answer  to  the 
complaint,  and  filed  a  cross-complaint.  After- 
wards the  City  of  New  Haven  and  the  mayor 
filed  a  demurrer  to  the  complaint,  and  the  case 
stands  before  us  upon  the  questions  arising* 
upon  the  pleadines  and  upon  the  agreed  state- 
ment of  facts.  The  statement  contains  a  series 
of  questions  which  the  court  of  common  coun- 
cil instructed  the  city  attorney  to  incorporate 
therein,  and  which,  it  is  agreed  in  the  state 
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ment,  shall  be  reserved  for  the  advice  of  this 
court. 

The  first  question  in  natural  order  relates  to 
the  power  of  the  superior  court  to  grant  the 
prayer  of  the  complaint  and  enjoin  the  City  of 
T^ew  Haven  and  its  mayor  and  the  members 
of  its  court  of  common  council  from  declining 
to  accept  the  trust  fund,  or  from  declining  to 
carry  out  the  provisions  of  the  will  relating  to 
the  administration  of  the  trust  fund.  We  un- 
hesitatingly advise  the  superior  court  that  it 
has  no  such  power.  If  the  City  has  a  rifcht  to 
accept  a  trust  of  this  character  and  administer 
it,  which  we  shall  presently  consider,  yet  it  has 
an  undoubted  right  to  decline  to  accept  it. 
How  can  it  be  otherwise?  It  is  not  a  duty  im- 
jKMsed  upon  it  b^  its  charter  or  ordinances  to 
accept  and  admmister  it.  No  one  can  compel 
another  to  accept  a  trust  by  naming  him  as 
trustee.  If.  in  a  given  case,  a  refusal  to  ac- 
cept would  defeat  the  trust,  it  would  be  be- 
cause the  instrument  creating  it  so  provided. 
Courts  will  see  to  it  that  trusts  do  not  fail  be- 
cause of  the  refusal  of  the  trustee  named  to 
act,  unless  it  is  certain  that  the  settlor  so  in- 
tended; and  this  rule,  which  is  a  universal 
one,  would  have  no  meaning  if  trustees  were 
legally  bound  to  act  when  appointed.  The 
law  is  well  settled  in  respect  to  the  power  of 
courts  to  restrain  the  action  of  bodies  like 
courts  of  common  council.  In  the  very  recent 
case  of  Whitney  v.  New  Haven,  58  Conn.  450, 
this  court  held  that  whenever  such  bodies  are 
acting  within  the  limits  of  the  powers  conferred 
upon  them,  and  in  due  form  of  law  the  right 
of  courts  to  supervise,  review,  or  restrain  is  ex- 
ceedingly limited.  With  the  exercise  of  dis- 
cretionary powers  courts  rarely,  and  only  for 
grave  reasons,  interfere.  Those  grave  reasons 
are  found  only  where  fraud,  corruption,  im- 
proper motives  or  influences,  plain  disregard 
of  duty,  gross  abuse  of  power,  or  violation  of 
law  enter  into  or  characterize  the  result.  Dif- 
ference in  opinion  or  judgment  is  never  a  suf- 
ficient ground  for  interference.  Courts  of 
common  council  exercise  an  authority  dele- 
gated by  the  Gkneral  Assembly,  which  carries 
with  it  corresponding  duties,  and  vests  the  del- 
egated bodv  with  the  right  and  duty  to  exercise 
the  discretion  and  judgment  incidental  to  the 
proper  performance  of  what  is  delegated, 
several  other  decisions  in  our  State  recognize 
the  same  sound  doctrine. 

The  next  question  to  be  considered  is  whether 
the  City  of  New  Haven  can  legally  become 
trustee  of  the  fund  and  administer  the  same. 
We  shall  look  in  vain  in  its  charter  for  any 
express  authority  authorizing  it  to  accept  and 
administer  trusts  of  the  nature  of  that  created 
b^  the  will  under  consideration.  Nor  is  the 
City  of  New  Haven  under  any  legal  liability  to 
support  or  aid  "deserving  persons  not  pau- 
pers; "  indeed,  it  has  no  legal  power  so  to  do. 
The  rule  is  well  established,  and  supported  by 
numerous  well-considered  cases,  that  munici- 
pal corporations  have  only  such  powers  as  are 
expressly  granted  in  their  charters,  or  are 
necessary  to  carry  into  effect  the  powers  so 
granted.  It  is  a  rule  of  ^reat  public  utility, 
and  courts  should  recognize  and  enforce  it  as 
a  safeguard  against  the  tendency  of  munici- 
palities to  embark  in  enterprises  not  germane 
to  the  objects  for  which  they  are  incorporated. 
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Even  towns  which,  under  our  peculiar  politi- 
cal history  and  policy,  it  was  strongly  urged 
in  Websier  v.  Harmnton,  32  Conn.  181,  pos- 
sessed, because  of  their  independent  character, 
large  original  powers,  were  held  to  have  no 
original  or  inherent  powers  whatever,  but  only 
such  as  are  either  expressly  granted  by  the 
legislative  power  of  the  State  or  are  necessary 
to  the  performance  of  their  duties  as  territorial 
and  municipal  corporations.  We  conclude, 
then,  without  further  discussion,  that  the  City 
of  New  Haven  cannot  legally  become  trustee 
of  the  fund  under  consideration,  and  admin- 
ister the  same.  Numerous  other  cases  might 
be  cited  in  support  of  this  position,  but  we 
only  refer  to  Bridgeport  v.  itousatonic  B,  Co. 
15  Conn.  475;  New  London  v.  Brainard,  22- 
Conn.  558;  Abendroth  v.  Qreenwieh,  29  Conn. 
856;  Qregory  v.  Bridgeport,  41  Conn.  76. 

It  was  claimed  in  the  argument  that,  if  the 
City  has  no  power  to  accept  and  administer 
the  trust,  then  it  has  no  power  to  decline  it. 
We  do  not  see  the  force  of  this  claim.  Ad 
offered  trust  may  surelv  be  declined  upon  the 
very  ground  of  want  of  legal  power  to  accept. 
That  the  effect  of  a  refusal  of  what  could  not 
be  legally  accepted  might  be  open  to  discus- 
sion cannot  limit  the  right.  A  case  might 
easily  arise  where  it  wocud  be  highly  proper 
that  a  trust  should  be  publicly  declined  for 
that  reason,  so  as  to  leave  other  questiona 
which  might  arise  under  it  unembarrassed  by 
any  claim  which  might  be  made  from  the 
failure  of  the  trustee  to  decline. 

It  may  be  fairly  assumed  that  when  the 
temporary  injunction  is  removed  the  City  of 
New  Haven  will  decline  in  terms  the  trust  in 
dispute;  but,  whether  it  declines  it  or  not,  yet 
having  no  legal  power  to  accept  and  administer 
it,  the  question  remains  whether,  in  accordance 
with  the  second  prayer  of  the  complaint,  the 
superior  court,  as  a  court  of  equity,  wUl  take 
the  fund  into  its  own  care,  and  appoint  a  trus- 
tee  to  administer  it  under  the  will.  This  can 
only  be  answered  after  a  careful  consideration 
of  the  true  meaning  and  effect  of  the  words,, 
''should  any  of  the  trusts  not  be  accepted,"* 
which  precede  the  provision  made  for  that 
emergency.  The  will,  after  making  certain 
bequests  and  devises,  continues  as  follows: 
*"rhe  balance  or  remainder  of  such  trust  estate 
...  I  hereby  direct  shall  ...  be  appropri- 
ated, distributed,  and  disposed  of  as  follows,, 
namely:  One  fifth  part  to  the  Connecticut 
Hospital  Society  in  trust,  the  income  to  be 
applied  to  the  support  of  free  beds  for  the  ben- 
efit of  poor  patients  in  said  institution,  giving 
preference  to  those  incurably  afflicted,  if  sucn 
are  admissible.  One  fifth  part  to  the  City  of 
New  Haven  [being  the  clause  in  controversy, 
and  already  herein  quoted  at  length].  One 
fifth  part  to  the  president  and  fellows  of  Yale 
College,  in  trust,  the  income  to  be  applied  to 
the  support  of  scholarships,  or  to  such  other 
purposes  in  the  academical  department  as  they 
may  judge  expedient.  One  tenth  part  to  the 
New  Haven  Orphan  Asylum,  to  be  held  in 
trust,  and  the  income  applied  to  the  support  of 

Soor  inmates  therein.  One  tenth  part  to  the 
t.  Francis  (Catholic)  Orphan  Asylum  in  New 
Haven,  to  be  held  in  trust,  and  the  income  to 
be  applied  to  the  support  of  poor  inmate» 
therein.    One  tenth  part  to  the  City  of  New 
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Haven  in  trust,  the  income  to  be  applied  by 
the  proper  authorities  to  the  purchase  of  books 
for  the  Young  Men's  Institute,  or  any  public 
library  which  may  from  time  to  time  exist  in 
jsaid  City.  One  tenth  p«rt  to  the  State  of 
Connecticut,  in  trust,  the  income  to  be  applied 
towards  the  maintenance  of  any  institution  for 
the  cure  or  relief  of  idiots,  imbeciles,  and 
feeble-minded  persons.  The  appropriations 
.specified  above  are  to  be  made  effective,  not- 
withstanding any  deficiencies  or  {Daccuracy  of 
•description,  so  that  mj  objects  may  not  be 
defeated  by  any  technicality  or  informality. 
Should  any  of  the  trusts  not  be  accepted,  the 
^amount  intended  therefor  shall  be  proportion- 
ately distributed  in  augmentation  of  such  as 
may  be  accepted."  Does  the  language  of  the 
testator,  taken  alone,  or  in  connection  with  all 
the  provisions  respecting  the  remainder,  indi- 
cate a  purpose  and  intention  on  his  part  that 
the  failure  of  the  City  of  New  Haven  to  accept 
the  trusteeship  should  defeat  the  trust?  Was 
be  probably  more  interested  in  the  question 
who  should  administer  it  than  whether  it 
should  be  made  effective?  The  intent  to  have 
the  specified  appropriations  made  effective  is 
distinctly  expressed.  Except  for  the  clause 
we  are  considering,  the  refusal  to  accept  the 
trust  would  not  affect  it.  The  trust  would  not 
be  allowed  to  fail  for  want  of  a  trustee  to 
Administer  it. 

In  atorrt^  Agri.  School  v.  Whitney,  54  Conn. 
:842,  8  New  Eng.  Rep.  678,  land  was  conveyed 
4o  a  charitable  corporation  for  a  charitable 
purpose,  with  a  proviso  that  if  it  should  aban- 
•don  such  use  it  should  pay  the  market  value 
•of  the  property  as  it  received  it  to  the  select- 
men of  Mansfield,  to  constitute  a  fund,  of 
which  the  selectmen  and  their  successors  in 
office  should  be  trustees,  the  interest  of  which 
should  be  applied  by  them  to  the  aid  of  indi- 
gent younef  men  fitting  themselves  for  the 
ministry.  This  court  said  (page  845, 54  Conn. ): 
'"If  the  persons  who  should  at  any  time  hold 
office  as  selectmen  of  that  town  should  decline 
the  trust,  such  declination  would  not  affect  it. 
The  trust  remains,  and  the  court  would  supply 
trustees  upon  proper  application  in  behalf  of 
any  member  of  the  specified  class  of  bene- 
^ciaries.  A  charitable  use  will  not  be  per- 
mitted to  fall  because  the  named  trustee  de- 
clines, nor  because  of  delay  upon  the  part  of 
the  beneficiaries  in  asking  for  their  rights." 

It  is  a  rule  which  admits  of  no  exception 
that  equity  never  wants  a  trustee;  or,  in  other 
words,  that  if  a  trust  is  once  properly  created, 
the  incompetency,  disability,  death,  or  non- 
appointment  of  a  trustee  shall  not  defeat  it. 
1  Perry,  Tr.  §  88;  Donalds  v.  Plumb,  8  Conn. 
458.  Flint,  in  his  work  on  Trusts  and  Trus- 
tees (§  274^,  says  courts  will  execute  a  chari- 
table trust  if  possible,  even  if  vague,  or  appar- 
ently tinged  with  illegality,  if  any  other  con- 
struction can  be  put  upon  it;  and  cites  many 
oases  in  support  of  the  proposition. 

Upon  the  (question  of  intent  it  may  be  fairly 
argued  that  it  would  be  more  natural  for  the 
oharitable  man,  which  the  will  shows  the  tes- 
tator to  have  been,  to  be  chiefly  solicitous  that 
the  beneficiaries  should  receive  the  assistance, 
And  not  who  should  administer  it.  The  fact 
that  he  provides,  in  the  very  next  clause  after 
those  above  Quoted,  for  the  case  of  vacancy  at 
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any  time  in  the  trusteeship  by  death,  resigna- 
tion or  otherwise,  tends  to  show  that  he  had 
no  such  partiality  for  the  trustees  named  by 
him  as  to  make  the  continuance  of  the  trust 
depend  upon  its  being  administered  by  them 
in  those  cases  where  the  trustees  and  the  bene- 
ficiaries were  really  distinct  and  separate.  The 
testator  evidently  had  in  mind  two  classes  of 
beneficiaries, — one  where  the  real  purpose  was 
to  benefit  the  trustee,  and  one  where  the  trus- 
tee had  no  independent  duty  towards  the  ben- 
eficiaries, and  was  considered  only  as  a  medi- 
um through  which  the  benefit  would  be  applied 
to  them;  that  is  to  say,  some  of  the  trusts  were 
in  effect,  and  evidently  so  intended,  gifts  to 
the  trustee.  The  question  whether  it  would 
be  of  advantage  to  the  trustee  to  accept  or  not 
was  the  only  real  question,  and  a  refusal  might 
properly  end  the  matter.  Certainly  the  bequest 
to  the  president  and  fellows  of  Yale  College, 
for  the  support  of  scholarships,  or  other  such 
purposes  in  the  academical  department  as  they 
may  deem  expedient,  is  of  that  nature.  The 
direct  benefit  is  to  the  college.  By  its  very 
terms  the  trust  is  incapable  of  being  adminis- 
tered by  another.  A  refusal  by  the  trustee 
named  to  accept  would  end  the  matter,  and 
make  a  case  for  the  sensible  application  of  the 
provision  in  the  will  regarding  non-accepted 
trusts.  But,  as  already  sugfl^ested,  in  the  clause 
under  discussion  the  intent  was  to  help  only 
the  beneficiaries.  As  the  City  had  no  corpo- 
rate duty  in  respect  to  them,  it  could  have 
been  inserted  only  for  their  benefit,  and  it  is 
almost  certain  that  the  testator  did  not  intend 
to  provide  that  in  this  case  the  charity  should 
fail  unless  administered  by  the  city.  It  is 
stated,  moreover,  in  one  of  the  bnefs,  that 
this  testator  drew  his  own  will.  Now,  it 
would  not  be  at  all  unnatural,  nor  an  unusual 
use  of  words,  for  a  layman  to  refer  to  the 
action  of  the  beneficiaries  of  a  trust  by  the 
language,  "should  any  of  the  trusts  not  be 
accept^ . "  In  this  case  he  does  not  necessarily 
mean  "should  any  of  the  trustees  decline  to 
act."  Taking  into  account  the  fact  that,  in 
one  instance  at  least,  as  already  shown,  the 
trustee  was  also  the  beneficiary,  it  seems  more 
natural  to  suppose  that  the  testator,  when  he 
penned  the  words  just  quoted,  had  in  mind 
only  those  cases  where  the  party  really  intend- 
ed to  be  benefited  declined  to  be  l>enefited. 
On  the  whole,  then,  influenced,  as  we  must 
be,  by  the  salutary  rule  regarding  bequests  to 
public  charities,  that  of  two  possible  construc- 
tions that  which  sustains  the  charity  should  be 
adopted,  if  not  inconsistent  with  the  intent  of 
the  testator,  and  being  satisfied  that  the  intent 
of  Mr.  Marett  was  not  to  hinge  his  bequest  to 
the  ''deserving  indigent  persons"  on  the  action 
of  the  City  in  accepting  or  declining  the  trust, 
we  hold  that  neither  the  refusal  nor  inability 
of  the  trustee  to  accept  the  trudt  defeats  the 
same,  but  that  the  same  is  a  good  and  valid 
trust  notwithstanding. 

The  question  now  occurs  whether  the  supe- 
rior court,  as  a  court  of  equity,  will  take  the 
fund  into  its  own  care,  and  appoint  a  trustee 
to  administer  it  under  the  will.  There  can  be 
no  question  of  the  power  of  the  court  so  to  do. 
In  1822  a  statute  was  passed,  providing  that 
when  a  testator  had  not  provided  for  the  con- 
tingency of  the  death,  incapacity,  or  refusal  of 
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a  trustee  appolDted  by  him  to  accept  and  exe- 
cute the  trust,  the  court  of  probate  haviDg  the 
probate  of  his  will  should  have  power  to  ap- 
point a  trustee.  This  statute  was  not  under- 
stood to  deprive  a  court  of  equity  of  its  juris- 
diction over  the  appointment  of  trustees. 
Judge  Swift,  in  the  second  volume  of  his  Di- 
gest, published  in  1828,  page  119,  treating  of 
the  appointment  and  removal  of  trustees,  sa^^s: 
'''The  devisor  or  donor,  in  the  instrument  cre- 
ating the  trust,  should  appoint  the  trustees, 
^nd  prescribe  the  mode  of  appointing  others 
where  they  refuse  to  accept,  die,  or  become 
incompetent  to  act:  but  in  case  of  neglect  to 
•do  it  a  court  of  equity  may  supply  the  deficien- 
cy by  the  appointment  of  proper  trustees  to 
execute  the  trust;  and  by  statute  couiis  of  pro- 
bate have  that  power."  Other  statutes  have 
since  been  passed  regulating  the  proceedings 
of  courts  of  probate,  with  trustees,  but  this 
<x>urt  has  meantime  repeatedly  affirmed  the 
power  of  the  superior  court,  as  a  court  of 
equity,  to  supply  trustees,  when  necessary  in 
order  to  preserve  a  trust.  The  Statute  now  in 
force  (Glen.  Stat.  §  491)  authorizes  courts  of 
probate,  in  certain  cases,  to  appoint  trustees. 
Under  it  the  proper  court  of  probate  would  be 
authorized  to  appoint  a  trustee  to  administer 
the  fund  in  question.  It  does  not,  however, 
.strip  the  superior  court  of  jurisdiction.  The 
two  courts  may  be  regarded  as  having  concur- 
rent jurisdiction.  In  the  present  state  of  the 
law  there  is  a  manifest  propriety  and  conven- 
ience in  leaving  the  matter  to  courts  of  pro- 
bate, and  it  is  the  duty  of  those  courts  to  act. 
While,  then,  the  superior  court  retains  its 
Jurisdiction,  it  will  exercise  it  only  in  cases 
where,  except  for  its  action,  a  legal  trust  would 
be  defeated  for  want  of  a  trustee  to  administer 
it. 

As  to  the  appearance  of  the  attorney  for  the 
State  as  a  party  plaintiff,  we  see  no  valid  objec- 
tion. In  Propra,  White  School  Hotue  v.  Ibat, 
31  Conn.  240,  while  it  was  not  necessary  to 
decide  the  question  of  the  duty  of  the  state's 
attorney,  as  guardian  of  the  rights  of  the  pub- 
lic, in  respect  to  public  charitable  trusts,  yet 
the  court  clearly  intimates  that  ordinarily  it 


would  be  his  duty,  or  at  least  his  right,  to 
bring  suits  to  enforce  them,  in  analogy  to  the 
practice  in  England,  where  the  attorney-gen- 
eral acts  in  such  cases.  We  have  been  referred 
to  no  case  to  the  contrary.  The  New  York 
courts  seem  to  take  a  like  view  of  the  matter, 
and  it  is  approved  in  Perry  on  Trusts.  We 
think  also  that  in  this  case  the  attorney  for  the 
State  should  apply  to  the  probate  court  for  the 
appointment  of  a  trustee  or  trustees.  In  case 
of  his  failure  so  to  do,  such  application  may 
be  made  by  any  individual  of  the  specified 
class  of  beneficiaries.  We  have,  now  consid- 
ered all  the  points  that  are  necessary  to  the 
decision  of  this  case.  Perhaps  we  have  cov- 
ered more  ground  than  was  absolutely  neces- 
sary for  that  purpose;  but  in  consideration  of 
the  fact  that  here  was  a  great  public  charity, 
in  which  a  large  number  of  indigent  persons 
are  interested,  we  have  felt  constrained  to 
make  our  decision  comprehensive  enough  to 
embrace  whatever  was  fairly  before  us.  The 
points  decided  all  arise  upon  the  pleadings  and 
findings  of  fact,  irrespective  of  the  questions 
proposed  bv  the  corporation's  counsel  under 
the  instructions  of  the  common  council,  which, 
it  is  objected,  are  not  properly  before  us.  We 
have  no  occasion  to  discuss  that  objection,  in- 
asmuch as  our  conclusions  seem  to  cover  sub- 
stantially the  points  raised  by  them,  and  either 
to  furnish  material  for  their  answer  or  render 
answers  unnecessary. 

The  Superior  Court  is  advised  to  dismiss  the 
temporary  injunetiori,  and  if,  within  a  reason- 
able time,  it  shall  appear  that  the  court  of  pro- 
bate having  jurisdiction  of  the  matter  has  duly 
appointed  a  trustee,  and  that  such  trustee  has 
accepted  and  given  bonds  according  to  law, 
then  to  dismiss  the  complaint.  If  within  a 
reasonable  time  the  court  of  probate  does 
not  appoint  a  trustee  as  aforesaid,  who  shall 
duly  qualify,  then  the  superior  court,  as  a 
court  of  equity,  is  advised  to  make  such  ap- 
pointment, ana  take  a  good  and  sufficient  bond 
conditioned  upon  the  discharge  of  the  duties 
of  said  trust  according  to  law. 

The  other  Judges  concurred. 


MARYLAND  COURT  OF  APPEALS. 


WESTERN  MARYLAND  R.  CO.,  Appt., 

V. 

Antone  J.  HEROLD  et  aL 


(. 


Md.. 


.) 


1.  A  woman  who  enters  a  ear  left  stand- 
ings with  brakes  set  on  the  cproond  of  a 
sanitarinm*  a  few  minutes  before  the  time  for 
it  to  start  and  when  no  one  ia  in  charge  of  it, 
Init  when  other  women  and  children  are  already 
In  it,  is  not  guilty  of  negligence  as  matter  of  law 
which  will  prevent  her  recovery  for  injuries  oc- 
casioned by  the  starting  of  the  car  when  a  small 
boy  let  off  the  brakes,  especially  where  rules 


NoTX.— For  notes  as  to  negligence  of  passenger 
In  getting  off  from  train  in  motion,  see  New  York, 
P.  &  N.  K.  Co.  V.  Coulhoum  (Mdl)  1  L.  R.  A.  641; 
Hunter  t.  Cooperstown  Sc  8.  V.  B.  Co.  <N.  Y.)  2  L. 
B.A.  888. 
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against  entering  the  car  before  notice  had  never 
been  published  or  posted  and  she  had  no  actual 
knowledge  of  them. 
2  •  Whether  or  not  the  eircnmstances  Jus. 
tiiy  a  woman  in  Jnmplng  firom  a  ear 
running  down  a  steep  grade  with  no  one  In 
charge  of  it  and  with  no  one  m  it  but'  women  and 
children,  some  of  whom  she  sees  getting  off,  is  a 
question  for  the  Jury. 

(June  17,  1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Baltimore 
City  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damiuB;es  for  i)ersonal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Affirmed^ 
The  facts  are  stated  in  the  opinion. 
Argued  before  the  full  bench. 
Mr.  Charles  Marshall*  for  appellant: 
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One  who  has  a  contract  to  be  carried  bv  a 
railroad  compaDy  in  its  cars  is  not  entitled  to 
enter  any  car,  but  must  take  the  car  provided 
by  the  company,  and  take  it  at  the  lime  the 
company  has  it  ready  for  his  use ;  and  if  he 
takes  a  car  not  intended  for  his  use,  or  before 
the  company  offers  it  to  him,  the  company  is 
not  bound  to  provide  for  his  carriage  by  such 
a  car 

Flint  <fc  P.  M,  R.  Co.  v.  Stark,  88  Mich.  714- 
718;  Chicaifo  &  A.  B.  Co,  v.  McLaughlin,  47 
HI.  266. 

The  admitted  negligence  of  the  female  plain- 
tiff precluded  her  from  recovery. 

Pennsylvania  R.  Co.  v.  State,  61  Md.  109. 

Mr,  D.  Meredith  Reesei  for  appellee: 

It  was  only  incumbent  on  the  female  plaintiff 
to  have  acted  as  a  person  of  ordinaiv  prudence, 
placed  in  the  same  situation,  would  have  done, 
and  it  was  incumbent  on  the  defendant  to  have 
used  the  most  exact  care  and  diligence  to  have 
prevented  the  car  from  running  down  the 
ffrade 

Stoikes  V.  Saltomtall,  88  U.  S.  18  Pet.  181, 10 
L.  ed.  115;  Twomley  v.  Central  Park  N,  d  E. 
R,  R,  Co,  69  N.  Y.  158;  /iwiA  Co,  v.  Mowery, 
86  Ohio  St.  418. 

Though  the  female  plaintiff  may  have  acted 
erroneously  in  jumpingf  rom  the  car,and  though 
if  she  had  remained  in  the  car  she  would  not 
have  been  injured,  yet  by  so  Jumping  there- 
from, she  would  not  be  guilty  of  contnbutory 
negligence,  provided,  in  jumping  therefrom 
she  acted  as  a  person  of  ordinary  prudence 
would  have  acted  under  the  same  circum- 
stances. 

Iron  R,  Co.  v.  Moteery,  nwra;  Coulter  v. 
American  M,  U.  Exp.  Co.  56  N.  Y.  585;  Ticom- 
ley  V.  Central  Park  N.  A  E,  R,  R,  Co,  and  Stoku 
V.  SaltonstaU,  supra;  Filer  v.  New  York  Cent. 
R,  Co.  49  N.  Y.  47;  Buel  v.  New  York  Cent. 
R,  Co.  81  N,  Y.  814, 

She  was  justified  in  jumping  if  she  had  rea- 
sonable pounds  for  fearing  b^ily  injury,  and 
in  jumping  acted  as  a  prudent  person  would 
do  under  the  same  circumstances. 

Stokes  V.  SaltonstaU,  TtoonUey  v.  Central 
Park  N,  d  E,  R,  R.  Co.  and  Iron  R,  Co.  v. 
Mowery,  supra. 

Considering  the  fact  that  the  car  was  over- 
crowded in  coming  out,  Mrs.  Herold  would  have 
been  justified  in  entering  the  car  at  any  time 
that  she  might  deem  it  necessary  so  as  to  pro- 
cure a  seat,  provided  that  she  knew  of  no  rule 
or  regulation  of  the  defendant  against  her 
doing  so. 

McDonald  v.  Chicago  d  N,  W.  R.  Co.  26 
Iowa,  124;  2  Redfield  Railways,  p.  245,  note 
E;  /Shannon  v.  Boston  &  A,  R.  Co,  1  New  Eng. 
Rep.  681,  78  Me.  52, 28  Am.  &  Eng.  R,  R.  Gas. 
611;  Willis  Y.  Long  Island  R.  Co.  34  N.  Y.  677. 

The  proprietors  of  a  railroad,  as  passenger 
carriers,  are  bound  to  the  most  exact  care  and 
diligence,  not  only  in  management  of  their 
trains  and  cars,  but  also  in  t£e  structure  and 
care  of  them,  and  in  all  subsidiary  arrange- 
ments necessary  to  the  safety  of  passengers. 

McElroy  v.  Nashua  &  L.  R.  Corp,  4  Cush. 
400;  Baltimore  d  0.  R.  Co.  v.  Breinig,  26  Md. 
878;  Baltimore  d  0.  R.  Co.  v.  Wortlangton,  21 
Md.  275. 

The  female  plaintiff  would  not  have  been 
bound  by  it  if  tnere  had  been  a  rule  against  her 
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entering  the  car  when  she  did,  unless  she  had 
actual  knowledge  of  the  rule,  or  knowingly 
violated  it. 

Baltimore  City  Pass,  R.  Co.  v.  Wilkinson,  80 
Md.  282;  McDonald  v.  Chicago  d  N.  W.  Jg.  Co, 
supra;  Patterson,  Railwav  Ace.  Law,  p.  260; 
Burlington  d  M.  River  R.  Co.  v.  Rose,  11  Neb. 
177;  2  Wood.  Railway  Law,  §  804;  1  Redfield, 
Railways,  p.  96;  Oreat  Western  R.  Co.  v. 
Goodman,  11  Eng.  L.  &  Eq.  546. 

RobinsoBu  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  and 
caused  by  the  alleged  negligence  of  the  defend- 
ant. 

On  the  morning  of  the  accident,  the  female 
plaintiff  went,  in  companv  with  Mrs.  Shradle 
and  in  charge  of  one  of  her  children,  to  the 
Wilson  Sanitarium,  a  resort  for  sick  children, 
situated  near  the  main  line  of  the  defendant 
Company.  The  car  in  which  the  plaintiff  was 
seated  was  attached  to  a  train  that  went  be- 
yond the  Sanitarium,  and  when  it  reached  the 
switch  leading  from  the  main  track  into  the 
grounds  of  the  Sanitarium,  it  was  detached 
and  pushed  b^  an  engine  into  the  grounds 
near  the  building  in  which  was  the  office  of 
the  agents  of  the  Sanitarium,  who  have  charge 
of  the  visitors,  and  here  it  was  left  on  the 
track,  with  brakes  set  to  secure  it. 

Just  before  the  time  for  the  visitors  to  return, 
a  brakeman  in  the  employ  of  the  Railroad 
Company  went  into  the  grounds  and  took 
charge  oi  the  car  thus  left  on  the  switch.  The 
switch  has  a  down  grade  towards  the  main 
track,  and  all  the  brakeman  had  to  do  was  to 
unfasten  the  brake,  and  the  car,  by  its  own 
momentum,  ran  down  the  switch  to  a  point 
near  the  main  track,  where  it  was  attached  to 
the  east-bound  train  and  taken  to  the  cit^. 
Upon  their  arrival  at  the  Sanitarium,  the  visit- 
ors are  required  to  leave  their  wraps  at  the 
house,  near  which  the  car  stops,  and  for  which 
they  receive  checks,  which  are  surrendered 
when  the  visitors  are  ready  to  return  to  the 
city.  By  certain  rules  and'  regulations  of  the 
Sanitarium,  adopted  with  the  consent  of  the 
Railroad  Company,  the  wraps  of  the  visitors  are 
not  to  be  given  out  until  the  brakeman  has  ar- 
rived and  has  taken  charge  of  the  car  in  which 
the  visitors  are  to  return,  and  after  the  wraps- 
have  been  given  out,  the  visitors  are  not  to  go 
into  the  car  until  notice  is  given  by  one  of  the 
officers  of  the  Sanitarium.  These  rules  and 
regulations  are  not  published,  nor  were  they 
posted  in  the  grounds,  or  put  up  in  the  car, 
and  the  only  information  or  notice  that  the 
visitors  had  of  those  rules  was  by  announce- 
ment  made  by  one  of  the  officers  of  the  Sani- 
tarium to  the  visitors  while  they  were  at  lunch 
or  at  tea. 

The  defendant  proved  that  on  the  evening  of 
the  day  of  the  accident,  and  while  the  visitors 
were  at  the  tea-table,  one  of  the  officials  of  the 
Sanitarium  gave  notice  that  the  wraps  would 
be  given  out  at  twenty  minutes  before  six 
o'clock,  and  that  no  one  was  to  go  to  the  car 
until  the  official  had  given  the  orders.  Some- 
where about  six  in  the  evening,  Mrs.  Shradle 
told  the  plaintiff  to  go  with  the  child  she  had 
in  charge  and  secure  seats  in  the  car,  saying  at 
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the  same  time  that  she,  witness,  would  get  the 

filaiBtifTs  wraps  when  they  were  given  out. 
n  goine  out  to  the  Sanitarium,  the  car  was  so 
crowded  that  the  plaintiff  was  obliged  to 
stand  with  a  sick  child  in  her  arms,  and  this 
was  the  reason  why  Mrs.  Shradle  directed  her 
to  go  to  the  car  in  advance  of  the  visitors. 
When  she  reached  the  car,  the  plaintiff  found 
about  a  dozen  persons  inside,  all  of  whom 
were  women  and  children;  and  a  few  minutes 
after  she  was  seated  a  small  bov  about  seven 
or  eight  years  old  unfastened  the  brake,  and 
the  car  by  its  own  momentum  started  down  the 
grade,  goin^  at  the  rate  of  about  ten  miles  an 
hour.  Finding  no  one  in  charge  of  the  car,  the 
plaintiff  becoming  alarmed  and  apprehensive 
of  danger,  first  pushed  the  child  off  she  had  in 
charge,  and  then  jumped  off  herself,  and  in 
doin^  so  broke  her  ankle  and  shoulder-blade. 
She  had  never  been  at  the  Sanitarium  before, 
and  had  no  knowledge  of  the  rules  and  regu- 
lations about  going  to  the  car,  and  if  such  rules 
were  announced  at  the  tea-table,  she  did  not, 
she  says,  hear  the  announcement. 

Now,  upon  this  evidence  the  court  at  the  re- 
quest of  the  defendant,  instructed  the  jury: 

First,  if  they  should  find  that  by  a  regula- 
tion for  the  conduct  of  persons  visiting  the 
Sanitarium,  adopted  with  the  consent  and  au- 
thority of  the  railroad  company,  that  the  bon- 
nets and  wraps  of  the  female  plaintiff  and  of 
other  visitors  were  not  to  be  returned  to  her 
until  the  car  of  the  company  was  ready  for 
occupancy  by  passengers,  and  until  the  brake- 
man  had  arrived  to  take  charge  and  control 
of  the  car,  and  if  they  find  that  the  female 
plaintiff,  knowing  that  the  time  appointed  by 
the  oflScial  who  received  her  wraps  and  bon- 
nets for  the  delivery  thereof  had  not  arrived, 
nevertheless  went  and  entered  said  car,  without 
her  bonnet  and  wraps,  and  before  the  time 
when  the  brakeman  who  was  to  take  charge 
of  the  car  had  arrived;  and  if  they  further 
find  that  at  the  time  she  entered  the  car  it 
was  so  secured  by  the  brakes  that  it  could 
not  be  moved  unless  someone  should  unloose 
Hie  brakes;  and  if  they  further  find  that  after 
she  so  entered  a  boy  having  no  relation  to  the 
company  unloosed  the  bretkes,  and  in  conse- 
quence thereof  the  car  was  set  in  motion,  and 
the  female  plaintiff  jumped  from  the  car  and 
was  injured,— she  contributed  thereby  to  her 
own  injury,  and  the  verdict  must  be  for  the 
defendant.' 

Secondlv,  if  they  find  that  the  injury  com- 
plained of  resulted  directly  from  the  act  of 
the  female  plaintiff  in  jumping  from  the  car, 
and  would  not  have  happened  but  for  that  act; 
and  if  they  further  find  that  she  jumped  from 
the  car  from  the  apprehension  of  danger  that 
did  not  exist  in  fact;  if  they  further  find,  that 
the  circumstances  under  which  she  jumped 
from  the  car,  were  not  such  as  to  make  it 
a  reasonable  act  of  prudence  on  her  part  to 
jump  from  the  car, — then  their  verdict  must 
be  for  the  defendant. 
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In  granting  these  prayers  offered  by  the  de- 
fendant, the  court  instructed  the  jury  that  if 
the  female  plaintiff  knowinc^ly  entered  the 
car  in  violation  of  the  rules  of  the  Sanitarium 
and  of  the  Company,  or  if  having  entered 
even  without  knowledge  of  such  rules,  she 
jumped  from  the  car  from  an  apprehension  of 
daneer,  which  did  not  in  fact  exist,  or  which 
would  cause  a  person  of  ordinary  prudence 
to  jump  from  the  car.  then  the  plaintiff  was 
not  entitled  to  recover. 

The  defense  used  by  the  Company  was  thus 
fully  and  fairly  submitted  to  the  jury,  and 
whatever  ground  of  complaint  there  may  be  as 
to  the  verdict,  it  does  not  seem  to  us  the  de- 
fendant has  any  just  grounds  of  complaint  as 
to  the  instructions  granted  by  the  court.  It  is 
insisted,  however,  that  the  court  ought  further 
to  have  instructed  the  jury  that  the  evidence  of 
the  female  plaintiff  shows  that  her  own  negli- 
gence directly  contributed  to  the  injury,  and 
she  was  not  therefore  entitled  to  recover.  To 
this  we  cannot  agree.  Taking  all.  the  facts 
into  consideration,  the  court  could  not  say,  as 
a  matter  of  law,  that  the  plaintiff's  own  negli- 
gence directly  contributed  to  the  injury.  The 
court  could  not  say,  as  matter  of  law,  that  she 
was  guilty  of  negligence  in  entering  Uie  car  in 
advance  of  the  other  visitors.  The  rules  and 
regulations  which  it  is  insisted  she  violated, 
were  never  published,  nor  even  posted  in  a 
place  where  visitors  could  see  and  read  them. 
And  if  they  were  announced  at  the  tea-table 
she'  did  not,  she  says,  hear  the  announcement. 
She  went  to  the  car  a  few  minutes  only  before 
the  time  for  the  visitors  to  return,  and  this  she 
did  because  there  were  not  seats  enough  for  all 
the  passengers,  and  having  a  sick  child  in 
charge  she  was  anxious  to  secure  a  seat.  She 
found  the  car  open  and  persons  inside,  and  in 
going  into  the  car  under  these  circumstances, 
it  cannot  be  said,  as  matter  of  law,  that  she 
was  guilty  of  negligence. 

Then  again,  in  jumping  from  the  car,  she 
found  it  going  down  the  ^ade  at  a  rapid  rate, 
with  no  one  in  charge  of  it.  The  only  persons 
inside  were  women  and  children,  some  of 
whom  she  saw  getting  off.  So,  whether  the 
circumstances  were  such  as  to  justify  a  pru- 
dent person  in  jumping  from  the  car  was  a 
question  for  the  jury.  And  besides,  if  the 
Railroad  Company  did  not  mean  that  the  vis- 
itors should  enter  the  car  until  the  brakeman 
bad  arrived  and  taken  charge  of  it,  common 
prudence  would  have  suggested,  it  seems  to 
us,  the  necessity  of  locking  the  car  door,  and 
further,  of  securing  the  brakes  in  a  manner 
such  as  a  boy  eight  years  old  could  not  have 
unlocked  them,  especially  as  the  car  was  stand- 
ing on  a  switch  with  a  grade  steep  enough  to  al- 
low it,  by  its  own  momentum,  to  run  down  it  at 
the  speed  of  ten  miles  an  hour.  But  be  all 
this  as  it  may,  the  defendant  has  no  ground  to 
complain  of  the  rulings  of  the  court  below. 

Judgment  affirmed. 
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UNITED  STATES 

Jamee  A.  SIMMONS. 

(47  Fed.  Rep.  676.) 

Persons  who  have  been  indemntfied  by 
the  accosed  should  not  be  accepted  aa  ball  for 
one  convicted  and  sentenced  to  imprisonment  for 
embezsslement,  pending'  his  appeal  from  the 
judgment  of  convlotion. 

(September  1, 1891.) 

APPLICATION  for  approval  of  bail  tend- 
ered by  CDC  convicted  and  sentenced  to 
imprison  men  t  for  embezzlemen  t.  Application 
refuted.^ 

The  facts  are  sufDciently  stated  in  the  opin- 
ion. 

Mr,  John  J.  Joyce*  for  defendant,  in  sup- 
port of  the  application. 

Mewn,  Edward  Mitchell,  TJ.  8,  Dist, 
Atty.,  and  Maxwell  Evarts*  As9t,  U.  8, 
Diit.  Atty.^  contra: 

A  recognizance  upon  which  the  sureties 
have  been  indemnified  should  not  be  approved. 

See  United  State*  v.  Ryder,  110  U.  S.  729, 
28  L.  ed.  808. 

The  proper  course  to  pursue  is  to  require 
such  bail  as  will  probably  secure  the  attend- 
ance of  the  person. 

Wharton,  Crim.  Pr.  &  PI.  9th  ed.  §  76. 

The  indemnification  of  the  bail  in  a  crimi- 
nal case  is  distiDctly  disapproved  of  in  the 
courts  of  England. 

Herman  v.  Jeuchner,  L.  R.  15  Q.  B.  Div. 

*  Subsequently  on  October  21, 1891,tbe  application 
was  renewed  upon  affidavits  that  the  persons  tend- 
ered as  bail  bad  surrendered  their  agreement  in 
rcKard  to  indemnification.  The  court,  however, 
decided  that  since  the  8upremo  Conrt  of  tbe  United 
States,  before  which  the  appeal  was  pendinsr.  was 
then  in  session,  and  since  the  fact  that  defendant 
was  in  confinement  would  be  flrood  nound  for  an 
application  to  advance  his  case,  the  bail  would  not 
be  accepted  unless  It  was  shown  that  an  applica- 
tion tor  an  advancement  of  the  case  had  t>een 
made  and  refused.    47  Fed.  Kep.  723. 


661;  Wilion  v.  8trugneU,  L.  R.  7  Q.  B.  Dir.. 
548;  Jones  v.  Orchard,  16  C.  B.  614. 

Benedlett  </l,  delivered  the  opinion  of  the* 
coiirt: 

The  above  defendant,  having  been  convicted 
of  aidinff  and  abetting  Peter  J.  Claassen,  presi- 
dent of  the  Sixth  National  Bank,  in  embezzling^ 
the  funds  of  that  institution  to  a  large  amount^ 
was,  on  the  26th  day  of  June,  1891,  sentenced 
to  be  imprisoned  for  a  term  of  six  years. 
Thereupon,  by  virtue  of  the  recent  Statute- 
providing  for  appeals  to  the  Circuit  Court  of 
the  United  States  in  criminal  cases,  the  accused 
sued  out  a  writ  of  error  from  the  Supreme- 
Court  of  the  United  States,  and  upon  such 
writ  obtained  a  supersedeas  and  stay  of  execu- 
tion pending  his  appeal.  Afterwards  an  order 
was  made  admitting  him  to  bail  in  the  sum  of 
$50,000.  and  now,  on  the  25th  day  of  August, 
he;  presenta  for  approval  as  his  bail,  pendinr 
his  appeal  to  the  Supreme  Court  of  the  United 
States,  the  following  named  persons:  Corne- 
lius H.  Tallman  and  Jacob  B.  Tallman.  Tbe 
district  attorney  objects  to  the  acceptance  of 
the  above  persons  as  bail  for  the  accused,  upon 
the  ground  that  it  appears  by  an  examination 
of  the  proposed  bail  that  by  an  instrument  in 
writing  signed  by  the  defendant,  and  also  by 
Siegmund  T.  Meyer,  Aaron  Raymond,  Kauf- 
man Simon,  and  Helen  E.  Howell,  the  peraons 
proposed  as  bail  have  been  indemnified  against 
any  loss  or  damage  by  reason  of  their  becom- 
ing bail  for  the  accused  in  case  he  fails  to  ap- 
pear to  undergo  his  sentence  in  the  event  of 
his  appeal  being  unsuccessful.  The  precise 
Question  thus  presented  is  new  in  this  court. 
It  is  said  to  have  been  decided  elsewhere  in  ac> 
cordance  with  tbe  contention  of  the  district 
attorney,  but  I  have  not  been  able  to  find  the 
point  adjudged  in  any  reported  case.  Con- 
tracts indemnifying  bail  in  criminal  cases 
have,  however,  on  more  than  one  occasion, 
been  before  the  courts,  and  by  the  courts  they 
have  been  declared  to  be  illegal  and  against 
public  policy. 

Herman  v.  Jeuchner,  L.  R.  15  Q.  B.  Div. 


Norm.— IndemnU)/'toJkiU  in'criminal  cases. 

The  question  involved  in  the  above  case  does  not 
appear  to  have  been  discussed  in  the  text-books  on 
Criminal  Procedure  and  the  decisions  on  the  ques- 
tion are  few  and  conllictinflr. 

The  question  decided  in  TTnited  States  v.  Ryder. 
110  U.  S.  7l'9,  28  L.  ed.  808.  was  that  no  such  contract 
of  indemnity  was  implied,  distineruishing  criminal 
from  civil  cases  in  this  respect.  This  was  also  the 
doctrine  of  Grippe  v.  HartnoU.  4  Best  &  S.  414.  de- 
cided by  the  Bnglish  Court  of  Exchequer  Chamber 
which  In  denjrintf  such  Implied  agreement  for  in- 
demnity assumed  that  an  express  agreement  there- 
for would  be  valid. 

,  The  earlier  English  case  of  Jones  v.  Orchard,  16 
C.  B.  614,  was  decided  on  other  grounds  although 
one  of  the  judges  said:  "We  are  inclined  to  think 
.  .  .  such  a  contract  would  be  contrary  to  public 
policy." 

The  case  of  Resmolds  v.  HarraU  2  Strobh.  L.  87,  Is 
in  direct  conflict  with  United  States  v.  Ryder  and 
Crippe  V.  Hartnoll.  The  latter  cases  both  repudiate 
the  statement  in  Petersdorf  on  Bail,  p.  517,  which  Is 
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relied  on  in  Reynolds  v.  Harral,  in  support  of  the 
implied  indemnity  on  the  ground  that  it  was  based 
only  on  decisions  with  respect  to  indemnity  in  civil 
cases  and  that  It  Is  not  true  as  to  crimmai  cases. 

In  exact  conflict  with  the  main  case  is  a  Georgia 
decision  in  favor  of  the  validity  of  a  mortgage 
given  to  indemnify  sureties  to  a  reooguiisance. 
Simpson  v.  Robert,  96  Ga.  188. 

In  this  case  the  court  said:  **That  a  principal 
should  in  case  of  default  not  Indemnify  his  boil 
against  the  effects  of  his  forfeiture  has  never  been 
doubted  by  anybody,  and  no  authority  Is  offered  to 
support  the  proposition."    rb<d. 

On  the  other  hand,  the  case  of  Herman  v.  Jeuoh- 
ner,  L.  R.  15  Q.  B.  Div.  661.  supports  the  main  case* 
although  the  bail  there  in  question  was  for  the 
good  behavior  of  the  principal  and  not  for  his  ap- 
pearance in  court. 

It  has  also  been  said,  in  deciding  that  ball  should 
not  be  rejected  on  account  of  personal  character 
or  opinions,  that  the  duty  of  a  Judge  Is  strictly^ 
confined  to  ascertaining  their  pecuniary  suffi- 
ciency. Reg.  V.  Broome,  18  L.  T.  19;  Reg.  v.  Badger,^ 
4  Q.  B.  468.  a  A.  R. 
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561 »  was  an  action  to  recover  back  bail  mone^ 
deposited  with  the  bail  to  indemnify  the  bail 
a^inst  loss  by  reason  of  having  signed  a  bail* 
bond  for  the  good  behavior  of  the  plaintiff. 
The  court  refused  to  permit  a  recovery;  and, 
speaking  of  the  contract  of  indemnity,  Brett, 
M.  R.,  says:  "It  is  illegal. because  it  takes 
away  the  protection  which  the  law  affords  for 
securing  the  good  behavior  of  the  plaintiff. 
When  a  man  is  ordered  to  find  bail,  and  a 
surety  becomes  responsible  for  him,  the  surety 
is  bound  at  his  peril  to  see  that  his  principal 
obeys  the  order  of  the  court, — at  least,  this  is 
the  rule  in  the  criminal  law;  but,  if  money  to 
the  amount  for  which  the  surety  is  tx)und  is 
deposited  with  him  as  indemnity  against  any 
loss  which  he  may  sustain  by  reason  of  his 
principal's  conduct,  the  surety  has  no  interest 
]n  taking  care  that  the  condition  of  the  recog- 
nizance isi)erformed." 

In  Jones  v.  Orchard,  16  C.  B.  614,  Maule,  c/., 
says:  "The  public  has  a  right  that  the  bail 
should  be  persons  of  ability  and  vigilance  suf- 
ficient to  secure  the  appearance,  and  prevent  the 
absconding,  of  the  delinquent." 

In  Uniied  States  v.  Ryder,  110  U.  8.  729,  28 
L.  ed.  808,  where  it  was  held  that  the  sureties 
on  a  recognizance  given  to  the  United  States 
are  not  entitled  on  a  forfeiture  thereof,  and, 
upon  payment  of  the  amount  secured,  to  be 
subrogated  to  the  rights  and  remedies  of  the 
United  States  against  the  principal,  the  doc- 
trine that  a  contract  to  indemnify  bail  is  con- 
trary to  public  policy  is  approved  by  the  Su- 
preme Court  of  the  United  States;  and  it  is 
said  to  permit  sureties  to  be  subrogated  would 
be  to  aid  the  bail  to  get  rid  of  their  obligation, 
and  to  "  relieve  them  of  the  motives  to  exert 
themselves  in  securing  the  appearance  of  the 
principal."  In  none  of  these  cases  was  the 
precise  question  under  consideration  decided, 
but  the  reasons  given  for  the  decisions  referred 
to  are  equally  valid  reasonsfor  a  decision  in  this 
case  that  persons  indemnified  hy  the  accused 
ought  not  to  be  accepted  as  bail  for  the  accused 
after  convict  ion;  for,  if,  as  these  cases  hold,  the 
contract  to  indemnify  bail  in  a  criminal  case  is 
against  public  policy,  it  follows  as  a  matter  of 
course  that  no  court  can  be  asked  to  approve 
and  give  effect  to  such  a  contract  by  accepting 
persons  who  propose  themselves  as  bail  in  pur- 
suance of  such  a  contract.  The  cases  that  I 
have  referred  to  seem  to  me,  therefore,  to  fur- 
nish authority  for  a  decision  adverse  to  the 
approval  of*  the  sureties  presented  by  the  ac- 
cused. 

Upon  principle,  also,  the  approval  of  in- 
demnified persons  as  bail  in  a  case  like  this 
should  not  be  granted.  Were  it  not  for  Rule 
36  of  the  Supreme  Court  of  the  United 
States,  it  might  well  be  argued  that  no  bail 
should  be  accepted  from  a  ])er8on  already 
convicted  under  sentence  to  be  imprisoned  for 
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a  term  of  six  years.  But  assuming,  as  must 
be  assumed,  that,  by  virtue  of  the  rule  referred 
to,  the  accused  is  entitled  to  be  admitted  to 
bail,  it  is  nevertheless  the  duty  of  the  court  to 
exercise  extreme  caution, both  as  to  the  amount 
of  the  bail  and  the  persons  proposed  as  sureties, 
because  of  the  extraordinary  temptation  to  fiee- 
that  will  be  presented  to  the  accused  in  the 
event  of  his  appeal  proving  unsuccessful,, 
when  fiight  alone  will  save  him  from  incarcera- 
tion in  the  penitentiary  for  a  term  of  six  years. 
Surely  it  would  show  a  lack  of  caution  to  ac- 
cept  as  bail,  under  such  circumstances,  persons- 
who  have  taken  from  the  accused  a  bond  of 
indemnitv,  whereby,  so  far  as  within  their 
power,  they  have  relieved  themselves  from  all 
responsibility  for  the  accused.  Bail,  when  ac- 
cepted in  criminal  cases,  become  in  law  the 
custodians  of  the  prisoner  for  the  court.  They 
have  the  right  and  are  charged  with  the  duty 
to  arrest  the  prisoner  in  case  he  contemplates 
fiight  The  court  looks  to  their  vigilance  to 
secure  the  attendance  and  prevent  the  abscond- 
ing of  the  delinquent.  The  object  of  accept-^ 
ing  them  as  bail  is  not  to  enable  the  prisoner 
to  escape  punishment  by  paying  money  to  his 
bail,  put  to  secure  his  appearance  at  the  proper 
time,  in  order  that  he  may  receive  punish- 
ment. When  persons  offering  themselves  as 
bail  have  entered  into  a  contract  of  indemnity 
with  the  accused,  they  have  endeavored  to  re- 
lieve themselves  of  responsibility  for  him.  It 
is  true  that  the  contract  of  indemnity  which 
they  have  secured  will  not  be  enforced  by  the 
courts,  but  nevertheless  they  have  made  them- 
selves parties  to  such  a  contract,  they  stand 
before  the  court  relying  upon  the  performance 
of  a  contract  of  indemnity  by  the  defendant, 
and  by  taking  such  a  contract  they  have  dis- 
closed an  intention  to  avoid,  as  far  as  in  them 
lies,  any  pecuniary  loss  on  their  part,  in  case 
the  accused  should  fiee,  and  to  deprive  them- 
selves of  any  motive  for  vigilance  to  prevent 
his  fiight.  The  possibility  of  flight  by  the  de- 
fendant has  been  a  subject  of  contemplation 
by  them,and  they  have  done  all  that  they  can  do 
to  enable  him  to  fiee  without  notice  to  them,, 
and  to  relieve  him  from  all  sense  of  obligation 
towards  them,  to  avoid  making  them  responsi- 
ble upon  their  recognizance.  Not  only  have 
they  contemplated  the  possibility  of  fiight  by 
the  prisoner,  but  they  have  also  contemplated 
a  defense  on  their  part  to  an  action  by  them 
on  the  recognizance;  for,  while  the  amount  of 
their  proposed  obligation  as  bail  is  $50,000, 
they  have  taken  a  bond  of  indemnity,  signed 
by  the  accused  and  by  four  other  persons, 
each  bound  in  the  sum  of  $50,000,  which  bond 
in  terms  provided  for  their  costs  and  counsel 
fees. 

It  seems  to  me  entirely  plain  that  it  is  my 
duty  to  decline  to  accept  a  bail  so  situated  in  Or 
ease  like  this. 
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1.  Mere  fkUure  to  prove  damages  soT- 
fleient  in  amoiint  to  give  the  court  Ju- 
risdiction will  not  neoefisarlly  oust  the  jarls- 
dictlon  where,  as  laid  in  the  declaration,  they  are 
suffiolently  largre.  To  have  that  effect,  plalntlff^s 
irood  faith  in  laying  his  dama^res  at  so  larf^e  an 
amount  must  be  negativ'ed. 

fi.  A  contract  by  one  selling  his  busi- 
ness* not  to  re-engage  in  the  same  busi- 
ness in  the  same  town»  is  not  dis- 
eharged»  as  matter  of  law,  by  the  mere  fact 
that  ho  subsequently  forms  a  partnership  with  the 
purchaser  in  such  business,  so  that,  in  case  the 

.  partnership  is  disserved,  he  will  be  at  liberty  to  es- 
tablish a  business  on  bis  own  account;  even  al- 
thouflrh  the  partnership  agreement  stipulated  that 
if  the  parties  could  not  a«rree,  the  property  should 
be  put  up  at  auction  between  them  and  sold  to 
the  one  bidding  highest. 

8.  A  fktal  variance  is  not  necessarily 
created  where  the  complaint  alleges  that  in 
consideration  that  plaintiff  ^^would  purchase,** 
defendant's  business,  the  latter  **then  and  there 
promised"  that  he  would  not  thereafter  carry  on 
the  same  business,  and  the  writing  introduced 
to  prove  the  allegation  states  that  defendant 
agreed  in  consideration  of  plaintiff's  *' having 
bought  the  business." 

(August  1, 1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Orleans  County, 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  the  alleged  breach  of  a 
contract  not  to  carry  on  a  certain  business  in  a 
certain  town,  which  resulted  in  a  verdict  in 
favor  of  plaintiffs.    Judgment  affirmed. 

The  pl^ntiffs  sought  to  recover  for  a  breach 
of  the  following  written  instrument: 

**Barton,  June  19,  1876.  In  consideration 
of  Aaron  Drown  and  O.  T.  Willard  having 
bought  my  blacksmith  shop,  1  hereby  agree 
that  I  will  not  hereafter  practice  or  carry  on 
the  blacksmith  shop  at  South  Barton  as  long 
as  said  Drown  or  Willard  occupies  or  carry 
on  that  business  at  said  So.  Barton,  except  for 
my  own  use,  or  the  mill  which  I  now  occupy; 
and  for  the  fulfillment  of  the  above  ae:reemcnt 
I  bind  myself  to  said  Drown  and  Willard  in 
the  penal  sum  of  $400.  John  Forrest,  Jr. 
Witness:    J.  C.  Tibbetts." 

When  this  instrument  was  offered  upon  the 
trial  the  defendant  objected  to  its  admission, 
upon  the  ground  of  a  variance,  for  that  the 
declaration  alleged  that  the  promise  was  made 
upon  consideration  that  the  plaintiff  **  would 
purchase,"  whereas  the  writing  set  forth  that 
It  was  upon  consideration  of  his  "having 
bought." 

'  NOTS.— For  contracts  in  partial  restraint  of  trade 
or  business,  see  note  to  Heneshoff  v.  Boutineau 
(R.  DSL.  B.  A.  460. 
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Upon  the  trial  of  this  cause,  there  was  no 
evidence,  either  upon  the  part  of  plaintiff  or 
defendant,  tending  to  prove  that  iJie  damage 
resulting  from  the  alleged  breach  of  said  con- 
tract amounted  to  $200,  for  which  reason  the 
defendant  moved  the  court  to  dismiss  said 
cause  for  want  of  jurisdiction.  After  the 
above  contract  was  executed  plaintiff  and  de- 
fendant entered  into  a  co-partnership  in  this 
same  business,  bv  the  terms  of  which  the 
plaintiff  sold  the  defendant  a  one-half  interest. 
As  a  part  of  the  articles  of  co-partnership,  it 
was  stipulated  that  if  at  any  time  the  parties 
could  not  agree  the  property  should  be  put  up 
at  auction  tetwecn  them,  and  sold  to  the  one 
bidding  the  most.  Some  time  afterwards  the 
plaintiff  bought  out  the  defendant's  interest  in 
the  partnership.  The  defendant  claimed  that 
the  contract  of  partnership  discharged  the 
agreement  sued  upon. 

Further  facts  appear  in  the  opinion. 

Mes»r8.  F.  w.  Baldwin  and  W.  W. 
Miles,  for  defendant: 

The  consideration  alleged  in  the  declaration 
was  executory,  while  the  consideration  in  the 
contract  offered  in  evidence  was  executed.  A 
slight  material  variation  in  setting  out  the  con- 
sideration of  a  contract  is  fatal,  because  it  does 
not  appear  that  the  promise  given  in  evidence 
is  that  upon  which  the  plaintiff  has  declared. 

1  Chitty,  PI.  pp.  298,  804,  384;  1  Greenl.  Ev. 
12th  ed.  pp.  78,  par.  66,  68,  note  6;  Bulkley  v. 
Landon,  2  Conn.  404;  Curley  v.  Dean,  4  Conn. 
259, 10  Am.  Dec.  140;  RueseU  v.  South  Britain 
Soc.  9  Conn.  508;  Robertson  v.  Lynch,  18  JohnjE. 
451;  Ferguson  v.  Harwood^  11  U.  S.  7  Cranch, 
408,  8  L.  ed.  386. 

In  cases  where,  by  the  writ,  the  court  prima 
facie  might  have  jurisdiction,  but  it  appears  on 
trial,  from  the  plaintiff's  own  showing,  that  his 
claim  is  not  of  sufficient  amount  to  give  the 
court  jurisdiction,  the  court  is  to  dismiss  the 
action  on  motion. 

Morrison  v.  Moore,  4  Vt,  264;  Putney  v. 
Bellows,  8  Vt.  273;  Brainard  v.  Austin.  17  Vt. 
660;  Kittridge  v.  Bollins,  12  Vt.  541;  JoyaX  v. 
Barney,  20  Vt.  154;  MiOer  v.  Livingston,  87 
Vt  467;  Field  v.  RandaU,  61  Vt.  83. 

When  defendant  bought  back  one  half  of 
said  blacksmith  shop  and  business  and  went 
into  co-partnership  with  the  plaintiff  Drown 
in  August,  1878,  the  contract  in  suit  termi- 
nated. 

McDaniels  v.  Robinson,  26  Vt.  816,  62  Am. 
Dec.  674;  Buffum  v.  Breed,  116  Mass.  582. 

Mr.  O.  H.  Austin,  for  plaintiffs: 

I.  The  consideration  for  the  promise  and 
undertaking  of  the  defendant,  was  the  engage- 
ment on  the  pari;  of  Drown  and  Willard  to 
purchase  his  shop,  and  in  both  the  declaration 
and  the  contract  offered  in  proof,  this  element 
of  the  trade  is  stated,  and  the  nature  of  the  con- 
sideration alleged  in  the  declaration  agrees  pre- 
cisely with  that  specified  in  the  contract;  hence, 
on  this  ground,  there  is  no  material  variance  be- 
tween the  declaration  and  the  contract  as  to  this 
matter,  the  fair  construction  of  the  contract  be- 
ing, that  the  plaintiff  would  purchase  provided 
the  defendant  would  engage  not  to  practice  or 
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carry  od  the  business  mentioned  for  the  limited 
time  mentioned. 

QoOeib  v.  Leach,  40  Vt  278. 

The  language  used  in  the  declaration  is  a 
fair  statement  of  the  consideration  of  the  con- 
tract, and  not  misleading,  and  therefore  the 
consideration  might  be  alleged  in  pleading, 
either  as  an  executed  or  executory  considera- 
tion. 

1  Chitty,  PI.  S  298,  noU  t;  Payne  v.  Wilson, 
7  Bam.  &  C.  428;  KetUe  v.  Harxey,  21  Vt.  801; 
Nash  V.  T<ywne,  72  U.  S.  5  Wall.  «89,  18  L.  ed. 
527. 

The  variance  is  immaterial,  if  any  exists, 
because  the  mode  of  expression  used  in  the 
declaration  does  not  change  the  nature  of  the 
contract,  nor  disclose  any  other  cause  of  action 
than  what  would  be  indicated  by  a  recital  of 
the  exact  language  of  the  contract  in  place  of 
the  language  use3. 

Ferguson  v.  Harwood,  11  U.  8.  7  Cranch, 
408,  8  L.  ed.  886. 

In  declaring  upon  a  contract  a  party  is  not 
compelled  to  follow  the  precise  form  of  words 
in  which  the  contract  was  made;  it  is  sufficient 
if  the  declaration  states  the  true  legal  effect  and 
operation  of  such  a  contract. 

1  Chitty,  PI.  §  805;  Maxfldd  v.  8eott,  17  Vt. 
<ja4;  Allen  v.  Lyman,  27  Vt.  20;  Arhmel  v. 
Noonar,  50  Vt.  402. 

Variance  means  material  difference  and  can- 
not be  predicated  on  the  description  of  a  con- 
tract which,  though  defective  and  partial,  is 
yet  true  so  far  as  it  goes. 

Skinner  V.  Grout,  12  Vt.  466;  Bvertsv.  Bost- 
wick,  4  Vt  849;  Braekett  v.  Etans,  1  Cush. 
79. 

II.  A  release  or  discharge  of  the  contract  in  is- 
sue under  the  circumstances  of  this  case,  and  in 
all  cases  of  a  pre-existing  contract  affecting  the 
same  matter,  can  only  be  by  an  accord  and 
satisfaction;  and  in  order  to  establish  such,  it 
must  appear  affirmatively  that  a  new  agreement 
coDtemporaneous  with  tne  contract  of  copart- 
nership was  made,  which  was  fully  understood 
to  discharge  from  all  liability  under  the  pre- 
existing contract. 

Cntl&r  V.  &mith,  48  Vt.  577. 

In  case  of  a  substituted  contract  or  security 
there  must  be  an  agreement  upon  sufficient 
consideration,  fully  executed  and  understood 
to  be  a  full  satisfaction  and  settlement  of  a  pre- 
existing contract  or  obligation  and  accepted  as 
such. 

Babeoek  v.  Hawkins,  28  Vt  561;  Flagg  v. 
Mann,  80  Vt  578;  CM  v.  Couidery,  40  Vt.  25, 
94  Am.  Dec.  370;  Derby  ^r,  Johnson,  21  Vt  17. 

in.  In  Qale  v.  Bonyea,  1  D.  Chipman,  206, 
it  is  lield  that  in  actions  for  uncertam  damages 
the  finding  of  the  jury  can  in  no  case  oust  the 
county  court  of  jurisdiction. 

It  is  alwajrs  a  matter  of  discretion  whether 
the  court  will  dismiss  an  action  sounding  in 
damages  when  the  ad  damnum  brings  the  case 
within  the  Jurisdiction  of  the  county  court 

Learned  v.  BeUaws,  8  Vt  79;  iMdd  v.  HiU, 
4  Vt  164;  Henry  v.  Tilsan,  17  Vt.  479;  Cooley 
V.  Aiken,  16  Vt.  826;  Manwell  v.  Briggs,  17 
Vt.  176;  Sanborn  v.  Crittenden,  27  Vt.  171 ; 
Jayal  v.  Bonney,  20  Vt  164. 

When  from  the  proof  produced  it  appears 
tbat  the  damages  are  less  than  $200,  a  motion 
to  dismiss  for  want  of  jurisdiction  is  addressed 
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to  the  discretion  of  the  county  court  and  is  not 
revisable  upon  exceptions. 

McQray  v.  Wheeler,  18  Vt  502;  Clark  v. 
Oo%,  87  Vt.  188. 

Ro^relly  J,,  delivered  the  opinion  of  the 
court: 

As  the  declaration  brings  the  case  within  the 
jurisdiction  of  the  county  court,  the  mere  fact 
that  the  testimony  did  not  was  not  decisive 
against  jurisdiction.  It  was  neeessarv  to  ^o 
further,  and  negative  plaintiff's  eood  laith  in 
bringing  the  suit,  by  showing,  at  least,  a  prob- 
able consciousness  on  his  part  that  he  was  not 
entitled  to  recover  more  than  a  justice  could 
award.  Spafford  v.  Richardson,  18  Vt  224; 
Joyal  V.  Barney,  20  Vt  154. 

By  the  Roman  law,  a  new  contract  between 
the  original  contracting  parties  only,  that  dis- 
solved an  existing  contract,  was  regarded  as  a 
novation.  But  Uiere  was  no  novation  unless 
the  second  contract  contained  something  new, 
as,  for  instance,  the  addition  or  suppression  of 
a  condition,  a  term,  or  a  surety,  and  was  per- 
formed. Some  of  the  ancient  jurists  were  of 
the  opinion  that  novation  took  place  only 
when  the  second  contract  was  entered  into  for 
the  purpose  of  making  the  novation,  and  con- 
sequently doubts  arose  as  to  when  such  inten- 
tion was  to  be  supposed  to  exist,  and  different 
presumptions  were  laid  down  by  those  who 
treated  the  subject  according  to  the  different 
cases  they  had  to  settle.  In  consequence  a 
constitution  was  published,  in  which  it  was 
clearly  decided  that  novation  should  take  place 
only  when  the  contracting  parties  expressly 
declared  that  their  object  in  making  the  new 
contract  was  to  extinguish  the  old  contract; 
otherwise  the  old  contract  remained  in  force, 
and  the  new  contract  was  added  to  it,  and  eac^ 
gave  rise  to  an  obligation  still  in  force.  Inst. 
Lib.  8,  title  29,  pi.  8.  But  by  the  common 
law,  if  the  parties  to  a  contract  make  a  new 
and  an  independent  agreement  concerning  the 
same  matter,  and  the  terms  of  the  latter  are  so 
inconsistent  with  those  of  the  former  that  they 
cannot  stand  together,  the  latter  mav  be  con- 
strued to  discharge  the  former.  Benjamin, 
Cont  114. 

On  August  19.  1879,  Drown,  having  previ- 
ous] v  bought  out  Willard,  sold  to  Forrest  an 
undivided  half  of  the  blacksmith  shop  men- 
tioned in  the  ai^ement  sued  upon,  and  they 
two  then  went  into  partnership  in  the  business 
of  blacksmithing  therein ,  and  carried  on  the 
business  awhile,  and  then  dissolved.  There  is 
nothing  in  the  record,  outside  of  the  contracts 
of  sale  and  of  partnership,  that  shows  whether 
it  was  or  was  not  the  intention  of  the  parties 
that  the  contract  sued  upon  should  be  dis- 
charged; but  it  is  claimed  that  the  new  con 
tracts  discharged  it  as  matter  of  law.  But  we 
do  not  think  so.  There  is  nothing  in  the  new 
contracts  inconsistent  with  the  former  con- 
tract, the  purpose  of  which  was  to  prevent 
Forrest  from  becoming  a  competitor,  but  by 
the  new  contracts  he  was  not  to  become  a  com- 
petitor, but  a  coadjutor,  and  so  the  contracts 
could  well  stand  together,  and  each  remain  in 
full  force. 

The  declaration  alleges  that  on  June  19, 
1876,  plaintiffs  bought  defendant's  blacksmith 
shop.    It  then  goes  on  to  allege  tbat,  in  con- 
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sideratioD  that  plaintiffs  "would  purchase  said 
shop  as  aforesaid,"  defendant  then  and  there 
promised  them  that  he  would  not  thereafter 
engage  in  or  carry  on  the  business,  etc.,  and 
that,  relying  on  said  promise,  they  punthased 
said  shop.  To  prove  the  promise  alleged, 
plaintiffs  introduced  ia  evidence  a  written 
agreement,  dated  the  19th  of  said  June,  signed 
by  defendant,  whereby  he  agreed,  in  considera- 
tion of  plaintiffs'  "having  bought"  his  black- 
smith shop,  not  to  practice  or  carry  on  the 
business,  etc.  The  defendant  claims  a  vari- 
ance, for  that  the  consideration  of  the  promise 
declared  upon  is  executory,  while  that  of  the 
promise  proved  was  executed.  The  declara- 
tion sets  up,  in  the  first  place,  and,  as  it  were, 
by  way  of  inducement,  the  sale  of  the  shop  at 
a  time  and  place  named; and,  when  afterwards 
it  alleges  that  the  defendant  "then  and  there 
promised,"  the  time  of  the  promise  is  referable 
to  the  time  of  the  sale,  as  there  is  no  other 
time  antecedently  alleged  to  which  it  can 
refer;  and  so  the  declaration  makes  the  prom- 
ise a  part  of  the  contract  of  sale.  The  date  of 
the  promise  proved  is  the  same  as  the  alleged 
date  of  the  sale,  and,  although  the  words 
"having  bought"  indicate  past  time,  they  are 
not  construed  to  mean  that  the  sale  was  then 
a  past  and  completed  transaction,  independent 
and  disconnected  from  the  within  agreement, 
and  so  to  import  a  past  consideration,  but  to 
mean  that  the  sale  had  then  be^n  made  as  one 
step  in  a  transaction  of  which  the  making  of 
the  written  agreement  was  another  and  a  far- 
ther step,  this  making  it  all  one  transaction, 
as  the  declaration  does.  This  is  the  fair  im- 
port of  the  record,  and  accords  with  the  usual 
course  of  doing  such  business. 
Judgment  a  firmed. 


Peach  THOMAS  et  al 

V, 

Rodney  F.  CARTER. 
.....Vt. 
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1.  The  pendency  of  InsolTeney  jproceed- 
ing^  does  not  prevent  bringingr  an  action  afniiDflt 
the  insolvent. 

8.  A  Joint  depoait  made  by  the  anreties 
to  seenre  their  oblisr>^tion  bm  such  is  a 
Joint  Aind  vithout  regard  to  the  way  in  which 
it  was  made  up  so  that  on  payment  of  the  obligra- 
tion  therefrom  their  right  of  action  a^ast  the 
principal  may  be  Joint. 

(October  17,  1891.) 

EXCEPTIONS  by  both  plaintiffs  and  de- 
fendant to  rulings  of  the  Caledonia  County 
Court  made  during  the  trial  of  an  action 
brought  to  recover  money  which  plaintiffs 
had  been  compelled  to  pay  as  sureties  for  de- 
fendant, which  resulted  in  a  judgment  in  fa- 
vor of  plaintiffs  for  a  less  amount  than  they 
claimed.     Judgment  afflrmed. 

The  facts  are  statedin  the  opinion. 

Mr.  Alexander  Dnnnett  for  plaintiffs. 

Mewrn.  Bates  &  May*  for  defendant: 

NoTK.  -The  authorities  on  the  main  question  pre- 
sented by  the  above  case  are  so  fully  presented  by 
the  opinion  and  brlefis  of  counsel  that  no  further 
annotation  is  desirable. 
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The  plaintiff  must  show  that  the  money  used 
to  pay  the  judgment  was  paid  from  a  joint 
fund. 

They  claim  that  the  amount  deposited  was  a 
joint  fund  within  the  meaning  of  the  law. 

In  this  State  the  same  doctnne  applies  as  to 
parties,  as  does  in  case  of  suits  between  co- 
sureties 

Whipple  V.  Bn'ggs,  28  Vt.  «5. 

When  payment  is  made  of  a  debt  by  sureties, 
from  a  joint  fund,  they  may  join  in  an  action 
against  a  co-surety  or  principal. 

Fletcher  v.  Jackson,  28  Vt.  581,  56  Am.  Dec. 
98;  Frescott  v.  NeiMll,  39  Vt.  82. 

This  fund  of  $1,250  is  not  a  Joint  fund  as 
laid  down  in  the  books;  to  make  it  joint  some- 
thing  more  is  required  than  the  mere  deposit 
of  money  in  the  joint  names  of  plaintiffs,  and 
the  agreement  to  make  or  lose  together  in  the 
transaction. 

The  authorities  in  which  the  case  shows  how 
the  joint  fund  came  may  be  divided  into  two 
classes: 

(1)  Those  by  a  joint  judgment:  FleteJter  v. 
Jackson,  supra;  CUxpp  v.  Rice^  15  Gray,  557, 
77  Am.  Dec.  887;  Badsell  v.  Hancock,  3  Gray, 
526. 

(2)  Those  by  a  joint  note  or  joint  credit: 
Prescottv.  Neu^ell,  39  Vt.  82;  Chandlers,  Brain- 
ard,  14  Pick.  285;  DoolittU  v.  Dwight,  2  Met. 
561;  Neale  v.  Newland,  4  Ark.  506,  38  Am. 
Dec.  42;  Bunker  v.  Tvfts,  55  Me.  180;  Ijom- 
bard  v.  Cobb,  14  Me.  222;  1  Parsons,  Cont.  84, 
35;  Whipple  v.  Briggs,  28  Vt  65;  DoremxtM  v. 
Selden,  19  Johns.  213;  Osborne  v.  Harper,  5 
East,  225. 

Gould  V.  Q(mld,  8  Cow.  168,  6  "Wend. 
268,  disclosed  that  the  money  paid  by  co-sure- 
ties was  partnership  money,  and  it  was  held 
that  the  partners  could  not  jointly  sue  their  co- 
surety for  contribution;  that  one  partner  tak- 
ing the  partnership  funds  to  pay  had  thereby 
appropnated  them  pro  tanto  to  his  individual 
purposes. 

Angus  v.  Robinson,  59  Vt.  585,  59  Am.  Rep. 
758;  Cartwright  v.  Gardner,  5  Cush.  273; 
Breufer  v.  Stone,  11  Gray,  228. 

A  joint  fund  "is  one  that  comes  from  some 
joint  credit  or  action  where  each  assumes  to- 
ward the  others  a  joint  liability;  where  the 
fund  is  made  up  by  some  joint  action;  the  mere 
deposit  of  money  that  each  plaintiff  had  ac- 
quired upon  his  own  credit — took  out  of  his 
own  pocket— in  their  joint  names,  does  not 
make  such  a  deposit  a  'joint  fund.'  " 

Munson,  J,,  delivered  the  opinion  of  the 
court: 

It  is  claimed  that  this  judgment  cannot  be 
sustained  because  of  the  proceedings  against 
the  defendant  in  insolvency.  This  claim  is  not 
based  upon  the  final  adjudication,  for  the  debt- 
or did  not  obtain  his  discharge.  It  is  not  con- 
tended but  that,  if  the  suit  nad  been  pendins 
at  the  time  the  petition  was  filed,  it  could  have 
been  kept  alive  until  the  question  of  discharge 
was  settled,  and  judgment  have  then  been 
taken.  But  the  suit  was  brought  after  the  fil- 
ing of  the  petition,  and  it  is  insisted  that  from 
the  filing  of  the  petition  until  the  failure  to  ob- 
tain a  discharge  theplaintifb  were  not  entitled 
to  sue.  The  purpose  of  the  Insolvent  Law  is 
to  secure  the  equal  distribution  of  the  debtor's 
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estate  among  his  crediibl^d,  %tod,  if  ceitain  re- 
quirements of  the  law  are  met,  to  relieve  the 
debtor  from  further  liability.  There  is  always 
the  possibility  that  the  debtor  may  be  left  lia- 
ble for  the  debts  not  satisfied  by  his  estate.  In 
some  instances  the  creditor  may  lose  the  bene- 
fit of  this  liability  if  the  commencement  of  a 
suit  be  deferred  unti>  the  right  to  take  final 
judgment  is  established.  The  bringing;  of  a 
suit  during  insolvency  proceedings  by  a  credi- 
tor who  does  not  present  his  claim  is  nowhere 
expressly  prohibited,  and  we  sec  Dothing  in 
the  general  tenor  of  the  law  which  indicates 
ao  intention  to  prohibit  it.  It  seems  to  have 
beeD  considered  that  nothing  more  was  needed 
for  the  prqtection  of  the  debtor  than  the  obli- 
gation placed  upon  the  court  to  stay  suits  upon 
application  as  long  as  the  determination  of  the 
question  of  discharge  is  not  unreasonably  de- 
layed. The  language  of  the  section  which 
provides  for  a  stay  of  suits  is  not  inconsistent 
with  its  application  to  suits  brought  after  peti- 
tion.    Rev.  Laws,  §  1797. 

It  is  also  claimed  that  the  defendant  is  not  lia- 
ble to  the  plaintiffs  jointly.  The  suit  grows  out 
of  a  contract  of  suretyship.  The  plaintiffs, 
with  Jones  and  Hall,  were  sureties  for  the  de- 
fendant on  a  note  given  to  the  Passurapsic  Sav- 
ings Bank.  The  bank  brought  suit  on  the 
note,  and  obtained  judgment  against  all  the 
signers.  An  execution  taken  out  on  this  judg- 
ment was  in  part  satisfied  from  the  property 
of  the  defendant.  The  balance  of  the  judg- 
ment was  paid  by  the  plaintiffs  in  the  manner 
hereafter  stated.  Hall  having  been  ad judgecl 
insolvent,  his  assignee  paid  the  plaintiffs  $600; 
they  agreeing  to  save  the  estate  from  further 
loss.  At  the  time  of  this  arrangement  the 
plaintiffs  entered  into  an  agreement  among 
themselves  to  share  equally  the  profits  or  losses 
arising  from  their  liability  as  sureties.  Before 
it  was  known  what  amount  would  be  needed, 
the  plaimiffs  placed  in  the  bank  to  their  joint 
credit  a  deposit  of  $1,250,  which  was  to  be  held 
by  the  bank  as  collateral  security  for  the  pay- 
ment of  such  part  of  the  judgment  as  might 
not  be  satisfied  from  the  property  of  theprinci- 
jwl.  This  deposit  was  made  up  of  the  $dOO  re- 
ceived from  Hairs  assignee,  $280  furnished  by 
the  plaintiff  Dunnett,  and  three  sums  of  $140 
furnished  severally  by  the  other  plaintiffs. 
The  balance  of  the  judgment  was  satisfied 
from  the  money  so  deposited,  and  this  suit  is 
brought  to  recover  the  amount  paid. 

It  18  well  settled  that  if  sureties  pay  the  debt 
of  their  principal  from  a  joint  fund  thev  have 
a  Jplnt  acti6n  against  him;  but  considerable 
dimcult^  has  arisen  in  determining  what  shall 
be  considered  a  joint  fund,  and  it  is  insisted 
that  the  deposit  from  which  this  payment  was 
made  does  not  come  within  the  rule  established 
bj'  the  decisions.  We  are  not  aware  of  any 
case  in  which  the  fund  presented  the  char- 
acteristics of  the  one  in  question;  but  a  refer- 
ence to  some  of  the  cases  may  aid  us  in  giving 
to  this  fund  a  proper  classification.  In  Osborne 
V.  Harper,  5  East,  225,  a  judgment  had  been 
recovered  against  the  plamtiffs  jointly,  and 
the  case  showed  that  this  judgment  had  been 
paid  by  the  plaintiffs'  attorney  at  their  request. 
During  the  argument  the  court  expressed  great 
doubt  as  to  the  right  to  a  joint  recovery.  Lord 
EUenborough  finally  said  that,  if  the  plaintiffs 
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had  borrowed  the  money  jointly  of  their  at- 
torney, it  might  be  consiaered  a  joint  payment 
by  them,  and  so  support  a  joint  action,  but 
that  if  each  of  the  plaintiffs  contributed  his 
share  of  the  monev  put  into  the  attorney's 
hands  tlie  demand  against  the  defendant 
would  not  be  joint,  and  each  must  sue  sepa^ 
rately  for  his  advancement.  The  attorney  waff 
then  directed  to  make  an  affidavit  stating  io 
what  manner  the  money  paid  by  him  had  been 
obtained;  whether  he  had  pafd  it  out  of  his 
own  pocket  upon  the  joint  credit  of  the  plain- 
tiffs, making  them  jointly  liable  to  him  for  the 
whole,  or  whether  each  of  the  plaintiffs  had  in 
the  first  instance  contributed  so  much  of  his 
own  money.  The  alfldavit  disclosed  that  the 
attorney  had  advanced  a  part  of  the  money 
upon  the  joint  credit  of  the  plaintiffs,  and  hni^ 
borrowed  the  remainder  upon  their  joint  note. 
It  was  thereupon  held  that  this  created  a  joint 
fund  for  the  discharge  of  the  execution,  and 
that  consequently  the  plaintiffs  were  entitled  to 
maintain  a  joint  action. 

In  Lombard  v.  Cobb,  14  Me.  222,  the  plain- 
tiffs had  become  sureties  for  the  defendant  on  a 
bond  given  by  him  to  the  town  of  wiiich  he  was 
collector,  and  the  town  had  afterwards  taken 
the  plaintiffs'  note,  and  indorsed  the  amount  of 
it  on  the  bond.  The  plaintiffs  had  subsequent- 
ly paid  their  note,  but  it  was  not  shown  by 
whom  the  amount  was  paid,  nor  from  what 
fund.  The  court  held  that  inasmuch  as  it  did 
not  appear  whether  the  payment  was  made 
from  a  joint  fund,  or  separately  by  each,  nor 
that  there  was  any  partnership  or  joint  interest, 
the  presumptiop  was  that  each  fulfilled  his 
duty  by  paying  his  own  share.  It  was  asserted 
in  argument  that  the  payment  was  in  fact 
made  out  of  a  joint  fund  obtained  by  the  plain- 
tiffs' performing  a  joint  contract  for  the  sup- 
port of  the  poor,  and  it  was  said  that  if  this  had 
been  shown  it  would  have  been  sufficient  to 
enable  them  to  maintain  a  joint  action. 

In  Pearson  v.  Parker,  8  N.  H.  866,  the  plain- 
tiffs, being  called  upon  to  take  up  a  note  which 
they  had  signed  as  sureties  for  the  defendant, 
paid  a  part  of  the  demand  with  money  obtained 
on  their  joint  note,  and  satisfied  the  balance  by 
giving  their  joint  note.  The  court  considered 
that  this  was  payment  from  a  common  stock, 
and  that  the  joint  action  wasproperly  brought. 

In  Doremua  v.  Selden,  19  Johns.  213,  which 
was  a  suit  by  indorsers  against  prior  in- 
dorsers,  the  plaintiffs,  although  jointly  liable 
on  the  note  as  partners,  had  paid  it  by  giving 
their  separate  notes,  and  it  was  held  that,  as 
there  was  no  community  of  interest  in  the 
money  paid,  a  joint  action  could  not  be  main- 
tained. 

In  Clapp  V.  Rice,  15  Gray,  557,  the  holder  of 
the  note  on  which  the  plaintiffs  and  defend- 
ant's intestate  were  incforsers  had  recovered 
judgment  against  the  plaintiffs,  and  issued  ex- 
ecution thereon,  and  this  execution  had  been 
satisfied  in  one  payment  made  by  the  plaintiffs, 
each  contributing  an  equal  share  of  the  part 
which  it  was  for  the  defendant's  intestate  to 
pay.  The  court  said:  *'We  are  of  opinion 
that  when  three  persons,  each  of  whom  is  re- 
sponsible for  an  entire  sum  due  from  another, 
join  in  making  the  payment  of  that  sum  by  a 
contribution  agreed  on  among  themselves  for 
that  purpose,  they  may  join  in  one  action  to 
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recover  it  from  the  person  for  whose  benefit 
the  payment  has  been  made." 

There  are  but  few  cases  in  this  State  in  which 
the  question  has  been  considered.  Fletcher  v. 
Jncksan,  28  Vt.  581,  56  Am.  Dec.  98,  was  a 
bill  to  compel  contribution.  The  bill  set  up 
that  a  Judgment  had  been  recovered  against 
the  orators,  and  that  it  had  been  paid  by  them. 
The  opinion  is  referred  to  for  a  statement  of 
the  facts  established  by  the  testimony  taken, 
but  without  stating  the  manner  of  payment  the 
court  says:  "We  entertain  no  doubt,  upon 
the  prooTs  in  the  case,  that  the  plaintiffs  paid 
the  judgment  a^inst  them  jointly,  and  may 
well  sustain  this  suit  in  their  favor  jointly. 
WhippU  V.  Briggi,  28  Vt.  65,  was  a  joint 
action  bv  sureties  against  their  principal.  The 
plaintiff  had  given  their  own  notes  to  the 
holders  of  the  paper  on  which  they  were  sure- 
ties, and  the  notes  so  given  had  l)een  taken  as 
payment.  This  was  considered  to  be  clearly 
a  payment  from  a  joint  fund.  In  Preteott  v. 
NeweU,  39  Vt.  82,  the  plaintiffs  had  made  pay- 
ments for  their  co-surety  from  their  individ- 
ual resources,  but  under  an  arrangement  that 
they  would  stand  together  and  share  the  burden 
equally;  and  it  was  held  that  as  to  these  pay- 
ments a  joint  action  could  not  be  maintained. 

If  the  character  of  this  fund  is  to  be  deter- 
mined by  the  relation  of  the  plaintiffs  to  it  after 
the  deposit  was  made,  it  must  be  considered  a 
joint  fund.  It  stood  in  their  joint  names,  was 
held  by  the  bank  as  collateral  against  them 
jointly,  and  could  be  disposed  of  by  them  only 
through  a  joint  order.  But  if  the  oriein  of  the 
fund  Is  controlling,  the  situation  is  different. 
Leaving  the  $600  out  of  consideration  for  the 
present,  the  remainder  of  the  fund  was  made 
up  of  the  several  and  unequal  contributions  of 
the  plaintiffs.  It  was  not  a  joint  fund  except 
as  made  so  by  the  action  of  the  plaintiffs  among 
themselves.  It  was  not  the  result  of  any  joint 
liability  assumed  by  the  plaintiffs  to  some  other 
person,  nor  the  product  of  any  undertaking  in 
which  they  were  jointly  interested.  It  is  evi- 
dent that,  upon  the  authority  of  manv  of  the 
cases,  this  deposit  could  not  be  considered  a 
joint  fund,  within  the  meaning  of  th^  rule. 

The  foundation  of  the  suit  is  the  implied 
promise  of  the  principal  to  indemnifv  his 
sureties.  The  undertaking  of  the  sureties  is 
several  and  the  promise  of  indemnity  which  the 
law  raises  at  the  time  of  the  undertaking  is 
therefore  several.  It  was  only  with  hesitation 
that  sureties  were  permitted  to  sue  jointly  on 
the  ground  of  joint  payment.  As  late  as  the 
decidons  in  Gould  v.  Uould,  8  Ck>w.  168,  and 
6  Wend.  268.  it  was  doubted  whether  sureties 
could  so  shape  a  payment  as  to  give  themselves 
a  joint  claim;  and  Otdame  v.  Harper  was 
spoken  of  as  a  case  decided  upon  its  peculiar 
circumstances,  and  a  doubtful  precedent  in 
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cases  not  identical.  But  the  rule  which  permits 
sureties  to  sue  jointlv  when  they  have  paid 
the  claim  by  their  joint  note,  or  with  money 
obtained  upon  their  joint  credit,  is  well  estab- 
lished, and  has  been  fully  approved  in  this 
State.  So  much  havinjp;  been  decided,  we 
see  no  objection  to  going  rurther.  It  is  evident 
that  the  law  as  now  settled  permits  sureties  to 
so  shape  a  payment  as  to  give  themselves  a  joint 
claim  upon  their  principal.  If  these  plaintiffs 
had  provided  the  deposit  by  disoountinff  their 
joint  note,  instead  of  making  up  the  deposit 
from  the  money  they  severally  had  on  hand, 
there  would  have  been  no  question  as  to  their 
right  to  maintain  a  joint  action.  The  practical 
result  of  the  doctrine  is  to  make  the  liability 
of  the  principal  several  or  joint  at  the  option  of 
the  sureties;  and  so  long  as  sureties  can  make 
their  principal  liable  to  them  jointly  by  borrow- 
ing upon  this  joint  note  the  money  used  in  pav- 
ment,  we  see  no  reason  why  they  may  not  be 
permitted  to  accomplish  the  same  end  by 
making  a  joint  deposit  to  meet  the  liability. 
The  fund  from  which  this  payment  was  made 
having  been  joint  in  fact, we  are  not  disposed  to 
follow  the  authorities  which  would  deprive  it 
of  that  character  by  looking  to  the  several  pay- 
ments of  which  it  was  made  up.  We  bold  that 
the  payment  from  this  depodt  was  such  as  to 
entitle  the  sureties  to  maintain  a  joint  action. 

A  question  is  raised  bv  the  plaintiffs  as  to 
the  amount  they  are  entitled  to  recover.  The 
transaction  between  Hall's  assignee  and  the 
plaintiffs  has  been  stated.  The  plaintiffs  also 
received  $125  from  their  co-surety  Jones,  in 
his  notes,  which  were  afterwards  paid  to  the 
plaintiff's  use.  There  was  no  agreement  be- 
tween the  plaintiffs  and  the  parties  making 
these  payments  that  the  payments  should  be 
applied  on  this  indebtedness.  Nothing  further 
appears  in  regard  to  the  matter.  In  entering 
judgment  for  the  plaintiffs,  the  court  below 
deducted  from  the  amount  paid  by  them  the 
sums  they  had  received  as  above  stated.  This 
is  claimed  to  have  been  error.  It  is  true  that 
the  plaintiffs  have  paid  a  certain  amount  to  the 
hokier  of  this  note.  But  a  part  of  this  amount 
they  have  received  from  their  co-sureties.  The 
loss  which  the  plaintiffs  have  sustained  by  rea- 
son of  their  liability  for  the  defendant  is 
measured  by  what  they  have  paid  above  the 
sums  so  received.  The  obligation  of  the  de- 
fendant is  to  recompense  the  plaintiffs  for  the 
loss  they  have  actually  suffered.  That  obliga- 
tion is  satisfied  by  the  judgment  rendered  be- 
low. The  sums  excluded  from  that  recovery, 
although  not  paid  by  HaQ's  assignee  and  Jones 
to  the  creditor,  were  properly  paid  by  them  on 
account  of  their  suretyship  liability,  and  are 
losses  which  the  principal  is  holden  to  make 
good  to  them. 

Judgment  affirmed 
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*1.  Theri|^ttotlicpowoMionofadead 
body  for  the  purpoees  of  preservBtion  and 
burial  belongs,  in  the  abeenoe  of  any  testament- 
ary disposition,  to  the  surviving  husband  or  wife 
or  next  of  kin,  and  the  right  of  the  surviving 
wife  (if  living  with  her  husband  at  the  time  of 
his  death),  is  paramount  to  that  of  the  next  of  kin. 

8.  This  rl^bt  is  one  which  the  1ft wreooif- 
aises  aAd  will  proteett  and  for  any  infrac- 
tion of  itk— such  as  an  unlawful  mutilation  of  the 
remains,— an  action  for  damages  will  lie.  In  such 
an  action  a  recovery  may  be  had  for  injury  to  the 
feelings  and  mental  suffering  resulting  directly 
and  proximately  from  the  wrongful  act,  although 
00  actual  pecuniary  damage  is  alleged  or  proven . 

(November  10,1801.) 

APPEAL  by  defeodaot  Cbase  from  an  order 
of  tbe  District  Court  for  HeDDepin  County 

*Head  notes  by  Mitchsll,  J. 


overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  because  of 
the  allefifed  wrongful  mutilation  by  defendants 
of  the  dead  body  of  plaintiff's  husband.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mt»T9.  Brftdish  ft  Dunii  and  Babeoek  ft 
Oarrifties*  for  appellant: 

Damages  for  the  alleged  trespass  upon  the 
body  of  tbe  deceased  husband,  if  any,  should 
go,  not  to  the  surviving  widow,  but  to  the 
general  estate  of  tbe  deceised,  which  must  pay 
5ie  funeral  expenses  in  preference  to  any  other 
claim.  ''The  administrator  must  bury  the  de- 
ceased in  a  manner  suitable  to  the  estate  he 
leaves  behind  him." 

Wms.  Exrs.  pp.  829, 1528;  2  Bl.  Com.  608. 

An  administrator  cannot  maintain  an  action 
for  damages  for  the  mutilation  of  the  body  of 
his  intestate,  because  when  mutUated  "the 
man  was  dead,  suffered  no  pain,  no  mental  an- 
guish, incurred  no  doctor  bills,  lost  no  time, 
and  because  a  corpse  has  no  value  and  cannot 
therefore  be  injured  or  damaged." 

GH$Uh  V.  Charlotte,  C.  &  A,  R.  Co.  28  8.  C. 
88:  Bishop.  Crim.  Law,  g  780;  4  BI.  Com.  285; 


NoTB.— JMflflite  and  duUea  in  reoard  to  the  Zmrfcri  of 

the  dead. 

It  Is  universally  recognized  that  there  Is  a  duty 
owing  either  to  society  or  decedent  that  the  body 
of  a  deceased  person  shall  be  decently  barled. 
Pierce  v.  Swan  Pt.  Cemetery  ft  M.  Proprs.  10  R.  I. 
338, 14  Am.  Bep.  867;  Chappie  v.  Cooper,  18  Mees.  ft 
W.  262;  Queen  v.  Stewart,  12  Ad.  ft  BL  778;  Gilbert 
V.  Biusard.  2  Hagg.  Consist.  888;  Patterson  v.  Pat- 
terson, 68  N.  Y.  588, 17  Am.  Rep.  884. 

This  duty  Is  Imposed  primarily  on  the  executor 
where  there  Is  a  testamentary  disposition.  2  BL 
Com.  808;  Patterson  v.  Patterson,  supra;  Wynkoop 
V.  Wynkoop,  42  Pa.  80L  82  Am.  Dec.  606;  WlUlams  v. 
Willlama,  L.  R.  20  Ch.  Div.  660. 

The  executor  has  the  right  to  direct  In  what  way 
the  funeral  Is  to  be  conducted  and  there  Is  an  obli- 
gation on  him  to  pay  the  expenses.  Hewett  v. 
Bronsoa,  6  Daly,  7. 

It  seems  that  the  executor  in  directing  the  form 
of  the  burial  should  obey  the  expreased  reasonable 
wishes  of  the  testator  as  to  the  disposition  of  his 
remains  even  though  they  are  not  in  accord  with 
the  wishes  of  the  next  of  kin.  Be  Denlson,  81  Leg. 
Int.  196. 

The  estate  of  the  decedent  Is  bound  in  the  hands 
of  his  executor  for  the  payment  of  the  expenses  of 
tbe  funeral,  though  there  is  some  conflict  in  au- 
thority as  to  whether  tbe  estate  Is  liable  directly  to 
the  one  furnishing  the  services  or  to  the  executor 
after  he  has  settled  the  expenses.  See  Hapgood  v. 
Houghton,  10  Pick.  166;  Campfleld  v.  Ely,  18  N.  J.  L. 
160:  Myer  v.  Cole,  12  Johns.  849;  Dermott  v.  Field,  7 
Cow.  66;  Edwards  v.  Bdwards,  2  Cromp.  ft  M.  612; 
Moak^B  naUs  to  Re  Bettlson,  12  Bug.  Bep.  068;  Re  St. 
George  In  the  Bast,  18  Bng.  Bep.  428. 

The  riirht  and  duty  of  the  personiU  representative 
terminate  with  the  burial.  Wynkoop  v.  Wynkoop, 
42  Pa.a01,82Am.  I>ea606. 

Griffith  V.  Charlotte,  C.  ft  A.  B.  Co.  28  8.  C.  26,  24 
Am.  Law  Beg.  N.  S.  686,  holds  that  the  administra- 
tor has  no  such  property  in  the  body  of  his  dece- 
dent as  will  enable  him  to  recover  damages  for  its 
mutilation  through  the  negUgence  of  a  railroad 
company. 

In  the  absonoe  of  a  testamentary  disposition  the 
duty  of  burial  is  cast  upon  other  persons  depending 
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■  largely  upon  the  circumstances  of  the  particular 
case.  It  may  fall  upon  the  admln^rator.  Wyn- 
koop V.  Wynkoop,  aupra, 

A  parent  must  bury  his  deceased  child.  Beg.  v. 
Yann,  2  Denlson,  Crim.  Cas.  826. 

In  case  the  person  is  without  property  it  seems 
that  he  must  be  burled  by  the  one  under  whose 
roof  he  died.    Queen  v.  Stewart,  12  Ad.  ft  El.  778. 

The  husband  must  bury  his  wife.  Jenkins  v. 
Tucker,  1 H.  BL  90;  Ambrose  v.  Kerrlson,  10  C.  R 
776;  Cbapple  v.  Cooper.  18  Mees.  ft  W.  262.  See  also 
Sears  v.  Giddey,  41  Mich.  690. 

RiOht  to  control  dispoeUion  of  body. 

Controversies  as  to  tbe  disposition  of  the  bodies  of 
deceased  persons  are  within  tbe  jurisdiction  of 
equity.  Weld  v.  Walker.  180  Mass.  433, 88  Am.  Bep. 
466;  Pierce  v.  Swan  Pt.  Cemetery  ft  M.  Proprs.  10  B. 
1. 227, 14  Am.  Bep.  667. 

In  conflicts  between  the  husband  and  next  of  kin 
as  to  the  disposition  of  the  body  of  the  deceased 
wife,  it  would  seem  that  the  duty  Imposed  upon  the 
husband  to  bury  the  remains  carries  with  it  the 
right  to  dictate  as  to  the  manner  and  place  of  their 
disposition,  and  so  is  the  authority.  Durell  v.  Hay- 
ward,  9  Gray,  248, 69  Am.  Dec.  248;  Lakin  v.  Ames, 
lOCush.  221;  Cunningham  v.  Beardon,  98  Mass.  688, 
96  Am.  Dec.  670;  Cook  v.  Walley  (Colo.;  Oct.  26, 1881; 
Johnston  v.  Marlnus,  18  Abb.  N.  C.  72. 

In  an  Ohio  case  reported  in  4  Am.  Law  Times,  127, 
it  was  held  that  a  husband  might  recover  damages 
for  the  maltreating  of  the  dead  body  of  his  wife  by 
physicians  to  whom  the  body  had  been  delivered 
for  the  purpose  of  dissecting  and  examining  the 
throat.  See  also  4  Alb.  L.  J.  66;  8  Chicago,  Legal 
News,  878. 

In  analogy  to  the  right  of  a  husband,  some  early 
cases  hold  that  the  wife  has  the  duty  and  right  of 
arranging  the  burial  of  her  deceased  husband,  it 
being  held  that  decent  Christian  burial  of  her  hus- 
band to  of  such  benefit  to  a  widow  that  though  an 
infant  she  is  bound  by  her  contract  for  the  furnish- 
ing of  it.   Chappie  v.  Cooper,  18  Mees.  ft  W.  282. 

The  duotrlne  that  the  next  of  kin  have  rights  as 
to  the  disposition  of  the  body  of  a  decedent  if  not 
originating  in,  at  least  are  given  deflnite  j!orm 
by,  the  report  of  the  referee  in  the  Case  of  the 
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Wvnkoapv.  Wynkoop,42  Pa.  800,  82  Am.  Dec. 
006;  2  East,  P.  C.  662;  12  Coke.  106,  Frazier's 
note;  Guthrie  v.  Weaver,  1  Mo.  A  pp.  136; 
Snyder  v.  Snyder,  60  How.  Pr.  368;  Pierce  v. 
Swan  Pt,  Cemetery  cfe  M.  Proprs.  10  R.  I.  227, 
242,  14  Am.  Rep.  667. 

How,  then,  can  a  surviving  widow  maintain 
such  action,  who  is  not  next  of  kin,  is  not 
charged  with  the  burial  or  burial  expense, 
and  nas  no  right  or  control  over  the  body  of 
her  deceased  husband  after  burial? 

16  Am.  &  Eng.  Encyclop.  Law,  p.  704,  and 
cases  cited:  Wynkoop  v.  Wynkoop,  supra; 
Minn.  Gen.  Stat.  chap.  46,  §  3,  subsecs.  9,  10, 
and  §  7,  chap.  51,  ^8,  subsecs.  1,  2. 

To  entitle  one  to  bring  an  action  for  an  in- 
Jury  to  any  specific  object  or  thing,  he  must 
have  a  property  therein  absolute  or  qualified. 
If  he  has  no  such  property,  he  can  have  no 
cause  of  action,  however  flagrant  or  reprehen- 
sible the  act  complained  of  may  be. 

Bishop,  Non-cont.  Law,  §  22;  Orifflth  v. 
Charlotte,  C.  dh  A,  R,  Co,  supra;  1  Addison, 
Torts,  §  10. 

In  the  absence  of  physical  injury,  injury  to 
feelings  and  sensibilities  is  not  an  element  of 
damages. 

Keys  V.  Minneapolis  d  St.  L.  R.  Go.  86 
Minn.  293;  Indianapolis  &  St.  L.  R.  Co.  v. 
Stables,  62  111.  813;  Stone  v.  Beans,  82  Minn. 


248;  Hyatt  v.  Adams,  16  Mich.  180;  Johnwn 
V.  WelU,  Fargo  db  Co.  6  Nev.  224,  3  Am.  Rep. 
245;  Wyman  v.  Leavitt,  71  Me.  227.  36  Am. 
Rep.  303;  Salina  v.  Trooper,  27  Kan.  564; 
Blake  v.  Midland  R.  Co.  10  Eng.  L.  &  Eq.  443; 
Lyncft  V.  Knight,  9  H.  L,  Cas.  598;  Sedgw. 
Dam.  *37,  and  note;  Wood's  Mayne,  Dam.  Ist 
Am.  ed.  74,  note;  Meagher  v.  DriseoU,  99  Mass. 
281,  96  Am.  Dec.  759;  Rotoell  v.  Western  CT. 
Teleg.  Co.  75  Tex.  26. 

For  the  law  to  furnish  redress,  there  must  be 
an  act  which  under  the  circumstances  is  wrong- 
ful, and  it  must  take  effect  ui)on  the  person, 
the  property  or  some  other  legal  interest  of  the 
party  complaining.  Neither  one  without  the 
other  is  sufficient. 

Bishop,  Non-cont.  Law,  §  22 ;  1  Addison, 
Torts,  §5  10. 

The  wrongful  act  of  defendants,  admitting 
it  to  be  such,  did  not  take  effect  upon  any 
property  belonging  to  the  plaintiff.  A  dead 
body  is  not  property. 

2  Bl.  Com.  429;  Meagher  v.  DriseoU,  supra; 
Weld  V.  Walker,  130  Mass.  422,  89  Am.  Rep. 
465;  Snyder  v.  S7iyder,  60  How.  Pr.  868;  Guth- 
rie V.  Weaver,  1  Mo.  App.  186,  141;  Pierce  v. 
Stcan  Pt.  Cemetery  d  M.  Proprs.  10  R.  I.  227. 
242,  14  Am.  Rep.  667. 

Nor  did  the  act  take  effect  upon  a  legal  in- 
terest.    The  only  property  or  interest  which 


WldenlnK  of  Beekman  Street,  which  is  reported  in 
a  note  to  4  Bradf .  504,  in  which  two  of  the  conclu- 
sions are  that  the  ricrht  to  bury  a  corpse  and  to 
preserve  its  remains  is  a  legal  rlirht  which  the 
courts  of  law  will  rooogrnize  and  protect,  and  that 
such  riffht,  in  the  absence  of  any  testamentary  dis- 
position, belongs  exclusively  to  th«  next  of  kin. 
This  report  was  af cerward  adopted  by  the  court. 
It  has  beea  bitterly  opposed.  One  recent  writer  in 
10  Centra)  Law  Journal,  p.  804,  asserts  that  it  is  an 
obiter  opinion  full  of  errors  and  opposed  to  the 
longr  line  of  decisions  which  hold  that  there  is  no 
property  in  a  corpse.  It  has,  however,  received 
recognition  by  the  courts. 

Bopert  V.  Indianapolis,  18  Ind.  188,  holds  that  the 
right  of  burial  beloniirs  to  the  surviving  relativee 
in  the  order  of  inheritance,  and  it  cannot  be  taken 
out  of  their  hands  if  they  are  able  and  willing  to 
perform  the  duty.  And  in  Renihan  v.  Wright,  9  L. 
R.  A.  514, 125  Ind.  586,  the  court  says  that  the  right 
to  the  custody  of  the  corpse  and  the  right  to  super- 
Intend  its  burial  do  not  belong  to  the  executor  or 
administrator  but  next  of  kin. 

The  conclusion  reached  by  the  learned  referee  in 
the  Beekman  Street  Case  seems  to  have  thrown 
doubt  upon  the  question  as  to  whether  the  widow 
or  next  of  kin  have  preference  in  the  disposition 
of  the  body  of  the  deceased  husband. 

Authors  of  notes  and  articles  in  legal  periodicals 
have  taken  opposite  sides  upon  the  question  argu- 
ing for  the  most  part  from  the  same  premises. 
Francis  King  Carey,  in  19  Am.  Law  Uev.  263,  con- 
cludes that  the  husband  and  wife  are  required  by 
law,  and  have  the  right,  to  bury  each  other. 

John  F.  Baker  in  10  Albany  Law  Journal,  71,  con- 
cludes (1)  that  the  right  to  protect  and  bury  a 
corpse  is  in  the  executor;  (2)  in  the  absence  of  tes- 
tamentary disposition  it  devolves  upon  the  widow, 
husband,  or  next  of  kin;  ...  (6)  during  her  life- 
time the  widow  has  control  of  the  place  of  inter- 
ment of  her  deceased  husband  and  so  the  husband 
has  control  over  the  remains  of  his  wife. 

On  the  other  hand,  Mr.  Moak,  in  a  note  to  Re  Bct- 
tison,  12  Eng.  Rep.  668,  concludes  that  upon  prin- 
ciple, is  a  contest  between  the  widow  and  the  heir, 
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the  right  to  select  and  control  the  place  of  burial 
should  belong  to  the  heir,  giving  as  his  reasons 
that  the  heir  might  protect  the  remains  from  harm 
if  they  were  buried  upon  his  own  land;  while  in 
case  of  the  death  of  the  widow  the  land  upon 
which  the  burial  took  place  would  pass  to  strangers 
who  would  have  no  interest  in  protecting  the  re- 
mains, and  that  the  heir  could  then  afford  no  pro- 
tection. 

Of  the  recent  cases  Secord  v.  Seoor,  81  Leg.  IdL 
288,  and  Lester  v.  Lester,  referred  to  by  Mr.  Moak, 
in  his  note  to  Be  St.  George  in  the  East,  18  Eng. 
Rep.  427,  both  decided  by  the  New  York  Supreme 
Court,  state  that  the  right  to  control  the  burial  of 
the  husband  rests  with  the  widow. 

From  the  report  of  the  Special  Term  decision  in 
Secord  v.  Secor,  18  Abb.  N.  C.  78,  note,  it  ap- 
pears, however,  that  the  controversy  arose  after 
burial  when  of  course  considerations  arise  differ- 
ent from  those  existing  before  burial. 

Wynkoop  v.  Wynkoop,  43  Pa.  301,  82  Am.  Dec 
606,  seems  to  recognize  the  superior  right  of  the 
widow  prior  to  the  interment. 

In  Snyder  v.  Snyder,  60  How.  Pr.  888,  the  court 
states  that  in  the  absence  of  a  contention  prior  io 
burial  as  to  the  right  between  relatives  to  desig- 
nate the  place  of  burial  the  broad  doctrine  that  it 
rests  exclusively  with  the  next  of  kin  can  hardly 
be  considered  as  a  Judicial  conclusion  of  the  right 
of  the  widow,  that  in  case  of  contention  the  ques- 
tion must  be  solved  upon  equitable  grounds  that  to 
lay  down  the  inflexible  rule  that  the  widow  is  to  be 
preferred  to  the  children  must  sometimes  result  in 
great  harshness  and  outrage,  and  conclude  that, 
under  the  circumstances  of  that  case,  the  claim  of 
the  son  should  be  preferred  to  that  of  the  widow. 

In  States  where  the  first  right  to  administer  upon 
the  deceased  husband^s  property  rests  with  the 
widow,  it  would  seem  that  under  the  authorities 
cited  above  she  would  have  the  right  and  duty  to 
control  the  buriaL 

For  a  very  full  index  to  the  text-books  and  maga- 
zine articles  upon  the  subject  of  burial,  see  wtte  by 
Mr,  W.  H.  Winters,  assistant  librarian  of  the  New- 
York  Law  Institute,  in  18  Abb.  N.  C.  7S.    H.  P.  F. 


1891. 


L^BBON  y.  Chabe. 


87 


the  law  recogDizes  in  the  body  of  a  deceased 
persoD,  is  the  rieht  of  possession  of  the  body 
by  the  next  of  kin  for  the  purposes  of  burial 
only.  That  right  it  is  not  claimed  by  the 
plaintiff,  has  been  interfered  with  by  defend- 
ttnts. 

5  Am.  &.Eng.  Encyclop.  Law,  115,  and 
note. 

The  rule  of  ivjuria  sine  damno  applies  with 
full  force  to  this  case. 

1  Sedgw.  Dam.  40;  HutcMns  v.  HutcMns,  7 
Hill,  104;  Swan  v.  Tappan,  5  Cush.  104;  Cook 
V.  Cook,  100  Mass.  lU. 

No  value  can  be  placed  on  mental  pain  and 
anxiety,  and  therefore  courts  will  not  attempt 
to  redress  such  injuries. 

Lynch  v.  Euig/tt,  9  H.  L.  Cas.  577,  598  ; 
Hutchins  v.  St.  Paul  M.  dk  M.  R,  Co.  44 
Minn.  5;  Hyatt  v.  Adams,  16  Mich.  197. 

Messrs,  Arctander  is  Arctander*  for 
respondent: 

As  to  whether  or  not  there  can  be  any  prop- 
erty right  in  a  dead  body,  and  if  there  is  such 
a  right  in  whom  it  would  rest,  see  article  by 
Mr.  Francis  King  Carey,  on  the  Disposition  of 
the  Body  after  Death,  found  in  19  Am.  Law 
Rev.  251;  also  article  on  the  Ownership  of  a 
Corpse  before  Burial,  by  R  S.  Guernsey,  in  10 
Cent.  L.  J.  303,  325. 

The  bodies  of  the  dead  belong  to  the  surviv- 
ing relations,  in  the  order  of  inheritance,  as 
property,  and  they  have  the  right  to  dispose  of 
them  as  such. 

Bogert  v.  Indianavolis,  13  Ind.  134.  See 
-also  Pierce  v.  Swan  Pt.  Cemetery  <&  M.  Proprs. 
10  R.  I.  237,  238,  14  Am.  Rep.  667. 

A  surviving  wife  or  husband  has  the  right  of 
burial,  and  in  fact  the  duty  of  burial  is  thrown 
upon  her  or  him,  as  the  case  may  be,  and 
where  there. is  no  expressed  wish  of  the  testa- 
tor as  to  the  disposition  of  the  remains,  the 
veishes  of  the  surviving  husband  or  widow  will 
control  against  the  next  of  kin  even. 

Durdl  V.  Bayward,  9  Gray,  248.  69  Am.  Dec. 
.284;  Wynkoop  v.  Wynkoop,^2  Pa.  293,  82  Am. 
Dec.  506;  Secord  v.  Sector,  31  Leg.  Int.  268; 
Ambrose  v.  Kerrison,  10  C.  B.  776;  Chappie  v. 
Cooper,  13  Mees.  &  W.  259;  Jenkins  v.  Tucker, 
1  H.  Bl.  91;  4  Am.  Law  Times,  127. 

We  take  issue  with  the  statement  that  injury 
to  the  feelings  and  mental  anguish  and  distress 
will  not  support  an  action  for  damages  inde- 
pendent of  an  actual  bodily  injury  to  the  per- 
•son  and  property, 

5th  article  on  Injury  to  the  Feelings,  in 
Thompson's  Law  of  Electricity,  pp.  869-389. 

The  Supreme  Courts  of  Texas,  Tennessee, 
Alabama,  Indiana,  North  Carolina  and  Ken- 
lucky  and  several  federal  courts  have  recently 
beld  that  damages  may  be  given  in  an  action 
against  a  telegraph  company  for  the  failure  to 
transmit  and  deliver  a  telegram,  where  the  only 
•element  of  damages  consists  in  injury  to  the 
feelings,  and  where  there  is  no  element  of 
physical  suffering  or  pecuniary  loss. 

htuaH  V.  Western  U.  TeUg.  Co.  66  Tex.  580, 
59  Am.  Rep.  628;  GuJf,  C.  d  S.  F.  R.  Co.  v. 
Wilson,  69  Tex.  739:  Western  V.  Teleg.  Co,  v. 
Cooper,  71  Tex.  507;  Western  U.  Teleg.  Co. 
V.  Broesche,  72  Tex.  654;  Western  U.  Teleg.  Co. 
V.  Simpson,  73  Tex.  423;  Western  U.  Teleg. 
Co.  V.  Adams,  75  Tex.  581;  Wadstoorth  v. 
Western  U.  Teleg.  Co.   86  Tenn.  695;  Reese  v. 
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Western  U.  Teleg.  Co.  7  L.  R.  A.  588, 123  Ind. 
294;  Beasley  v.  Westei-n  U.  Teleg.  Co.  89  Fed. 
Rep.  181;  Western  U.  Teleg.  Co.  v.  Henderson, 
87  Ala.  510;  Thompson  v.  Western  U.  Teleg. 
Co.  106  N.  C.  549;  Young  v.  Western  U.  Teleg. 
Co.  107  N.  C.  870;  Thompson  v.  Western  U. 
TeUg.  Co.  107  N.  C.  449;  Chapman  v.  Western 
U.  Teleg.  Co.  (Ky.)  June  14,  1890. 

Mitchell,  J.,  deliv,ered  the  opinion  of  the 
court: 

This  was  an  action  for  damages  for  the  un- 
lawful mutilation  and  dissection  of  the  body 
of  plaintiff's  deceased  husband.  The  com- 
plaint alleges  that  she  was  the  person  charged 
with  the  burial  of  the  body,  and  entitled  to 
the  exclusive  charge  and  control  of  the  same. 
The  only  damages  alleged  are  mental  suffering 
and  nervous  shock.  A  demurrer  to  the  com- 
plaint, as  not  stating  a  cause  of  action,  was 
overruled,  and  the  defendant  appealed. 

The  contentions  of  defendant  may  be  re- 
solved into  two  propositions:  First,  That  the 
widow  has  no  legal  interest  in  or  right  to  the 
body  of  her  deceased  husband,  so  as  to  enable 
her  to  maintain  an  action  for  damages  for  its 
mutilation  or  disturbance;  that  if  anyone  can 
maintain  such  an  action,  it  is  the  personal  rep- 
resentative. Second,  That  a  dead  body  is  not 
property,  and  that  mental  anguish  and  injury 
to  the  feelings,  independent  of  any  actual  tan- 
gible injury  to  person  or  property,  constitute 
no  ground  of  action.  Time  will  not  permit, 
and  the  occasion  does  not  require,  us  to  enter 
into  any  extended  discussion  of  the  history  of 
the  law,  civil,  common,  or  ecclesiastical,  of 
burial  and  the  disposition  of  the  body  after 
death.  A  quite  full  and  interesting  discussion 
of  the  subject  will  be  found  in  the  report  of  the 
referee  (Hon.  S.  B.  Ruggles)  in  Re  Beekman 
Street,  4  Bradf.  503.  See  also  Pierce  v.  Swan 
Pt.  Cemetery  &  M.  Proprs.  10  R.  I.  227,  14 
Am.  Rep.  667;  19  Am.  L.  Rev.  251. 

Upon  the  questions  who  has  the  right  to  the 
custody  of  a  dead  body  for  the  purpose  of 
burial,  and  what  remedies  such  person  has  to 
protect  that  right,  the  English  common-law 
authorities  are  not  very  helpful  or  particularly 
in  point,  for  the  reason  that  from  a  very  early 
date  in  that  country  the  ecclesiastical  courts 
assumed  exclusive  jurisdiction  of  such  matters. 
It  is  easy  to  see,  therefore,  why  the  common- 
law  in  its  early  stages  refused  to  recognize  the 
idea  of  property  in  a  corpse,  and  treated  it  as 
belonging  to  no  one  unless  it  was  the  church. 
The  repudiation  of  the  ecclesiastical  law 
and  of  ecclesiastical  courts  by  the  American 
colonies  left  the  temporal  courts  the  sole  pro- 
tector of  the  dead  and  of  the  living  in  their 
dead.  Inclined  to  follow  the  precedents  of  the 
English  common-law,  these  courts  were  at  lirst 
slow  to  realize  the  changed  condition  of  things, 
and  the  consequent  necessity  that  they  should 
take  cognizance  of  these  matters  and  adminis- 
ter remedies  as  in  other  analogous  cases.  This 
has  been  accomplished  by  a  process  of  gradual 
development,  and  all  courts  now  concur  in 
holding  that  the  right  to  the  possession  of  a 
dead  body  for  the  purposes  of  decent  burial  be- 
longs to  those  moflt  intimately  and  closely  con- 
nected with  the  deceased  by  domestic  ties,  and 
that  this  is  a  right  which  the  law  will  recog- 
nize and  protect.    The  general,  if  not  univcr- 
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sdl,  doctrioe  is  that  this  right  beloDgs  to  the 
sumving  husbaDd  or  wife  or  to  the  next  of 
kiD;  andwhile  there  are  few  direct  authorities 
upon  the  subject,  yet  we  thiuk  the  general  tend- 
ency of  the  courts  is  to  hold  that,  in  the  ab- 
sence of  an  v  testamentary  disposition,  the  right 
of  the  surviving  wife  (if  IiWng  with  her  husband 
at  the  time  of  his  death)  is  paramount  to  that 
of  the  next  of  kin.  This  is  in  accordance,  not 
only  with  common  custom  and  general  senti- 
ment, but  also,  as  we  think,  with  reason.  The 
wife  is  certainly  nearer  in  point  of  relationship 
and  affection  than  any  other  person.  She  is 
the  constant  companion  of  her  husband  during 
life,  bound  to  him  by  the  closest  ties  of  love, 
and  should  have  the  paramount  right  to  render 
the  last  sacred  services  to  his  remains  after 
death.  But  this  right  is  in  the  nature  of  a  sa- 
cred trust,  in  the  performance  of  which  all  are 
interested  who  were  allied  to  the  deceased  by 
the  ties  of  family  or  friendship,  and,  if  she 
should  neglect  or  misuse  it,  of  course  the 
courts  would  have  the  power  to  regulate  and 
control  its  exercise.  We  have  no  doubt, 
therefore,  that  the  plaintiff  had  the  legal  rieht 
to  the  custody  of  the  body  of  her  husband  for 
the  purposes  of  preservation,  preparation,  and 
burial,  and  can  maintain  this  action  if  main- 
tainable at  all 

The  doctrine  that  a  corpse  is  not  property 
seems  to  have  had  its  orimn  in  the  dictum  olf 
Lord  Coke  (8  Co.  Inst.  2^),  where,  in  assert- 
ing the  authority  of  the  church,  he  savs:  "It 
is  to  be  observed  that  in  every  sepulchre  that 
hath  a  monument  two  things  are  to  be  consid- 
eied,  viz.,  the  monument,  and  the  sepulture 
or  burial  of  the  dead.  The  burial  of  the  cad- 
aver that  is  caro  data  wrmibftn  Tfiesh  given  to 
worms]  is  nullitts  in  bonis,  ana  belongs  to  ec- 
clesiastical cognizance;  but  as  to  the  monu- 
ment action  is  given,  as  hath  been  said,  at  the 
common  law,  for  the  defacing  thereof."  If 
the  proposition  that  a  dead  body  is  not  prop- 
erty rests  on  no  belter  foundation  than  this  ety- 
moioey  of  the  word  "cadaver,"  its  correctness 
would  be  more  than  doubtful.  But  while  a 
portion  of  this  dictum,  severed  from  its  con- 
text, has  been  repeatedly  quoted  as  authority 
for  the  proposition,  yet  it  will  be  observed  that 
it  is  not  asserted  that  no  individual  can  have 
any  legal  interest  in  a  corpse,  but  merely  that 
the  burial  is  ntUlius  in  bonis,  which  was  legally 
true  at  common  law  at  that  time,  as  the  whole 
matter  of  sepulture  and  custody  of  the  body 
after  burial  was  within  the  exclusive  cogni- 
zance of  the  church  and  the  ecclesiastical  courts. 
But  whatever  may  have  been  the  rule  in  Eng- 
land under  the  ecclesiastical  law,  and  while  it 
may  be  true  stUl  that  a  dead  body  is  not  prop- 
erty in  the  common  commercial  sense  of  that 
term,  yet  in  this  country  it  is,  so  far  as  we 
know,  universally  held  that  those  who  are  en- 
titled to  the  possession  and  custody  of  it  for 
purposes  of  decent  burial  have  certain  legal 
rights  to  and  in  it  which  the  law  recognizes 
and  will  protect.  Indeed,  the  mere  fact  that  a 
person  has  exclusive  rights  over  a  body  for  the 
purposes  of  burial  leads  necessarily  to  the  con- 
clunon  that  it  is  his  property  in  the  broadest 
and  most  general  sense  of  that  term,  viz.,  some- 
thing over  which  the  law  accords  him  exclusive 
control.  But  this  whole  subject  is  only  ob- 
scured and  confused  by  discussing  the  ques- 1 
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tioa  whether  a  corpse  is  property  in  the  ordi- 
nary commercial  sense,  or  whether  it  has  any 
value  as  an  article  of  traffic.  The  important 
fact  is  that  the  custodian  of  it  has  a  legal  right 
to  its  possession  for  the  purposes  of  preserva- 
tion and  burial,  and  that  any  interference  with 
that  right  by  mutilating  or  otherwise  disturb- 
\iiff  the  body  is  an  actionable  wrong.  And  we 
think  it  may  be  safely  laid  down  as  a  general 
rule  that  an  injury  to  any  right  recognized 
and  protected  by  the  common  law  will,  if  the 
direct  and  proximate  consequence  of  an  action- 
able wrong,  be  a  subject  for  compensation. 

It  is  also  elementary  that  while  the  law  as  a 
^neral  rule  only  gives  compensation  for  actual 
injury,  yet,  whenever  the  breach  of  a  contract 
or  the  invasion  of  a  legal  right  is  esteblishcxl, 
the  law  infers  souie  damage,  and,  if  no  evi- 
dence is  given  of  any  particular  amount  of  loss, 
it  declares  the  right  by  awarding  nominal  dam- 
ages. EveiT  injury  imports  a  damage.  Hence 
the  complaint  stated  a  cause  of  action  for  at 
least  nominal  damages.  We  think  it  states 
more.  There  has  been  a  great  deal  of  miscon- 
ception and  confusion  as  to  when,  if  ever, 
mental  suffering,  as  a  distinct  element  of  dam- 
age, is  a  subject  for  compensation.  This  has 
frequently  resulted  from  courts  giving  a  wrong 
reason  for  a  correct  conclusion  Siat  in  a  siven 
case  no  recovery  could  be  had  for  mentia  suf- 
fering, placing  it  on  the  ground  that  mental 
suffering,  as  a  distinct  element  of  damage,  is 
never  a  proper  subject  of  compensation,  when 
the  correct  ground  was  that  the  act  complained 
of  was  not  an  infraction  of  any  legal  right,  and 
hence  not  an  actionable  wrong' at  all,  or  else 
that  the  mental  suffering  was  not  the  direct 
and  proximate  effect  or  the  wrongful  act 
Council  cites  the  leading  case  of  Lynch  v. 
Knight,  9  H.  L.  Cas.  577-^1^.  We  think  he  is 
laboring  under  the  same  misconception  of  the 
meaning  of  the  language  used  in  that  case  into 
which  courto  have  not  infrequently  fallen. 
Taking  the  language  in  connection  with  the 
question  actually  before  the  court,  that  case  in 
not  authority  for  defendant's  position.  It  is 
unquestionably  the  law,  as  claimed  by  appel- 
lant, that  "for  the  law  to  furnish  redress  there 
must  be  an  act  which,  under  the  circumstan- 
ces, is  wrongful;  and  it  must  take  effect  upon 
the  person,  the  property,  or  some  other  legal 
interest,  of  the  party  complaining.  Neither 
one  without  the  other  is  sufficient"  This  is 
but  another  way  of  saying  that  no  action  for 
damages  will  he  for  an  act  which,  though 
wrongful,  infringed  no  legal  right  of  the  plain- 
tiff, although  it  may  have  caused  him  mental 
suffering.  But,  where  the  wrongful  act  con- 
stitutes an  infringement  on  a  legal  right,  men- 
tal suffering  may  be  recovered  for,  if  it  is  the 
direct,  proximate,  and  natural  result  of  the 
wrongful  act. 

It  was  early  settled  that  substantial  damages 
might  be  recovered  in  a  class  of  torts  where 
the  only  injury  suffered  is  mental, — as  foi  ex- 
ample, an  assault  without  physical  contact* 
So,  too,  inactions  for  false  imprisonment, 
where  the  plaintiff  was  not  touchea  by  the  de- 
fendant, substantial  damages  have  been  recov- 
ered, though  physically  the  plaintiff  did  not 
suffer  any  actual  detriment  In  an  action  for 
seduction  substantial  damages  are  allowed  for 
mental  sufferings,  although  there  be  no  proof 
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of  actual  pecuniary  damages  other  than  the 
nominal  damages  which  the  law  presumes. 
The  same  is  true  in  actions  for  breach  of  prom- 
ise of  marriage.  Wherever  the  act  complained 
of  constitutes  a  violation  of  some  legal  richtof 
the  plaintiiT,  which  always,  in  contemplation 
of  law,  causes  injury,  he  is  entitled  to  recover 
all  damages  whidi  arc  the  proximate  and  nat- 
ural oonseouence  of  the  wrongful  act.  That 
mental  suffering  and  injury  to  the  feelings 
would  be  ordinarily  the  natural  and  proximate 
result  of  knowledge  that  the  remains  of  a  de- 
ceased husband  had  been  mutilated  is  too  plain 
to  admit  of  argument.  In  Meagher  v.  DnscoU, 
99  Mass.  281,  96  Am.  Dec.  759.  where  the  de- 
fendant entered  upon  plaintiff's  land,  and  du^ 
up  and  removed  the  dead  body  of  his  child,  it 


was  held  that  plaintiff  might  recover  compen- 
sation for  the  mental  anguish  caused  thereby. 
It  is  true  that  in  that  case  the  court  takes  occa- 
sion to  repeat  the  old  saving  that  a  dead  body 
is  not  property,  and  makes  the  gist  of  the  ac- 
tion the  trespsAs  upon  plain tlff%  land;  but  it 
would  be  a  reproach  to  the  law  if  a  plaintiff's 
right  to  recover  for  mental  anguish  resulting 
from  the  mutilation  or  ocher  disturbance  of 
the  remains  of  his  dead  should  be  made  to  de- 

Send  upon  whether  in  committing  the  act  the 
efendant  also  committed  a  technical  trespass 
upon  plaintiff's  premises,  while  everybody's 
common  sense  would  tell  him  that  the  real  and 
substantial  wrons  was  not  the  trespass  on  the 
land,  but  the  indignity  to  the  dead. 
Order  affirmed. 
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1.  On  a  trial  fin*  miirdar  in  a  qnarrel 
about  a  woman  who  wa*  in  companjr 
with  the  priMmor  and  decoaaed  at  or  im- 
mediately previous  to  the  killing,  evidenoe  that 
the  prisoner  an  hour  previous  to  the  homicide 
had  put  a  pistol  to  the  woman^s  head  is  admissible 
on  the  question  of  motive,  where  the  theory  of 
the  Commonwealth  is  that  the  motive  was  jeal- 
ousy. 

8«  An  Inaoenraej' in  an  Instmetloa  on  an 
Immaterial  point,  and  not  prejudicial,  is  not 
ground  for  reveml. 

8*  Upon  atrial  fin* mnrderfiiralu»otln||f 
with  a  pistol  upon  a  street  corner*  an 
instruction  that  to  convict  of  murder  in  the  first 
deffree  the  Jury  must  be  satisfied  that  '"premedi- 
tation and  the  deliberate  intent  were  there  not 
merely  when  the  shot  was  fired  but  previously** 
Is  all  the  prisoner  is  entitled  to  ask,  and  a  request 
that  the  jury  must  find  "^that  the  prisoner  acted 
upon  as  clear  and  premeditated  a  motive  as  he 
who  kJUs  by  poison  or  by  lylnir  in  wait,"  is  prop- 
erly refused. 

4*  A  priscmer  has  no  ri^ht  to  have  the 
Jorj*  Instructed  in  any  partlcolar  fi>nn 
0(f  ^irords  under  a  statute  requirinir  the  court 
to  answer  his  points  fully.  It  is  sufilcient  if  the 
law  applicable  to  his  case  is  plainly,  fully,  and 
aocorately  stated  in  such  form  as  the  judge  may 
ohooee. 

A  request  to  charge  in  a  mnrder  trial 
that  the  Jvrjr  are  Judges  of  the  law  as 

well  aa  of  the  facts,  and  may,  upon  the  whole 
case,  determine  the  iriadeof  the  offense,"  is  prop- 
erly answered  by  cbarKing  that  '^the  statement 
of  the  law  by  the  court  is  the  best  evidence  of  the 
law  within  the  juiy's  reach,  and  viewinir  it  as  evi- 
dence  only  the  jui^  must  be  grulded  by  what  the 
court  has  said  with  reference  to  the  law,"  under 

NoTB.— On  the  question  of  the  rigrht  of  a  jury  in 
a  criminal  case  to  determine  the  law  as  well  as  the 
facts  the  exhaustive  discussion  by  Mitchell,  J.,  in 
his  concurring  opinion  makes  further  annotation 
superfluous. 
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I  a  constitutional  provision  that  the  jury  in  indict^ 
ments  for  libels  are  to  determine  **the  law  and  the 
facts  as  In  other  cases." 

(June  ft,  1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Oyer  and  Terminer  K>r  Phila- 
delphia County  convictinp:  him  of  the  murder 
of  £ugene  McGinnis.    Affirmed, 

The  pointa  raised  for  the  consideration  of  the 
court  sufficiently  appear  in  the  opinion. 

MeetTM,  James  L.  Stanton  and  Maxwell 
Stevenson  for  appellant. 

Mr,  Oeori^  »•  Graham  for  the  Com- 
monwealth. 

Paxson»  Ch,  J,,  delivered  the  opinion  of 
the  court : 

The  first  assignment  of  error  is  to  the  ad- 
mission of  the  conduct  of  the  prisoner  and 
the  woman  Cross  an  hour  before  the  murder. 
It  was  an  undisputed  fact  that  the  prisoner, 
the  same  woman  Cross,  and  the  deceased 
were  toj^ether  when  the  killing  took  place, 
or  immediately  before,  even  if  the  woman 
did,  as  she  testified,  run  away  before  the 
shot  was  actually  fired.  Both  the  prisoner 
and  the  woman,  as  well  as  some  other  wit- 
nesses, testified  that  the  quarrel  was  about 
the  woman,  thou  eh  the  exact  cause  of  it  i& 
differently  related.  The  theory  of  the  Com- 
monwealth  was  that  the  killing  was  done 
from  jealousy ;  and  under  these  circumstances- 
the  conduct  of  the  prisoner  an  hour  previous, 
in  putting  a  pistol  to  her  head,  had  a  bearing 
on  his  state  of  mind  towards  her,  and  there- 
fore on  the  existence  of  the  supposed  motive 
for  the  killing.  For  such  purpose  it  waa 
clearly  admissible. 

The  second  and  eighth  assignments,  inclu- 
sive, and  the  tenth,  may  be  grouped  together. 
They  are  minute  criticisms  on  the  language 
of  the  charge.  Thus  the  second  is  based  on 
the  statement  of  the  judge  of  the  quantity 
of  beer  as  two  gallons,  instead  of  two  ket- 
tles,— an  inaccuracy  not  material  to  the  point 
of  the  case,  and,  so  far  as  it  had  any  bear- 
ing, not  unfavorable  to  the  prisoner.  The 
evidence  as  to  the  history  of  the  transaction 
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was,  as  the  learned  judge  said,  at  first  har- 
monious, then  divergent,  and  finally  contra- 
dictory. !,The  jury,  as  lias  been  often  said, 
were  bound  to  reconcile  the  discrepancies,  if 
it  could  reasonably  be  done ,  and  the  judge 
aided  them  in  the  performance  of  that  duty 
by  a  review  of  the  evidence  in  general  terms, 
and  with  substantial  accuracy,  making  sug- 
gestions fairly  warranted  by  the  evidence, 
to  show  the  jury  how  it  might  be  reconciled 
in  some  parts,  and  the  difldculty  of  doing  so 
fn  others.  Nothing  but  hypercriticism  can 
ind  any  error  in  this  part  of  the  charge. 

The  ninth  assignment  we  understand  to  be 
abandoned.  Even  if  correctly  reported,  the 
omission  of  the  element  of  premeditation 
in  the  first  general  description  of  murder  of 
the  first  degree  was  immediately  cured  by  the 
full,  explicit, and  accurate  definition  given  in 
•connection  with  the  facts  of  the  case  in  hand. 

The  eleventh  to  the  twenty-third  assign- 
ments may  be  taken  together  and  disposed  of 
by  saying  that,  so  far  as  they  were  correct 
■and  pertinent  statements  of  the  law,  they 
were  aflirmed  in  the  charge.     Points,  even 
though  taken  verbatim  from  the  decisions  of 
this  court,  cannot  always  properly  be  an- 
-swored  by  a  simple  afiirmation.     However 
Accurately  and  carefully  stated  in  their  con- 
nection, and  applied  to  the  case  under  dis- 
<;ussion,  they  may,  when  taken  as  detached 
sentences,  and  applied  to  different  circum- 
«tance8,   convey  erroneous  ideas,   especially 
to  unlearned  jurors.     For  example  the  pris- 
oner's fourth  point  was  that  "  beiore  the  jury 
in  this  case  can  convict  of  murder  of  the 
first  degree  they  must  find  that  the  prisoner 
acted  upon  as  clear  and  premeditated  a  motive 
as  he  who  kills  by  poison  or  by  lying  in 
wait."    This  is  said  to  be  taken  from  the 
language  of  this  court,  though  the  case  is 
not  given,  which   is  a  very  unsatisfactory 
mode  of  citing  authority.     It  may  be  there 
are  cases  in  which  this  would  be  a  correct 
statement  of  the  law ;  but  separated  from  its 
•context,  and  applied  to  the  present  case  of 
shooting  at  a  street  comer,  and  answered  by 
«  simple  affirmation,  it  would  be  dangerously 
liable  to  convey  to  the  jury  the  idea  that  a 
prolonged  premeditation,  such  as  is  neces- 
sarily involved  in  killing  by  poison  or  lyin; 
in  wait,  was  essential  to  the  case  they  ha 
in  hand.     The  learned  judge  told  the  jury 
that  the  design  and  the  resolve  to  kill  must 
be  formed  before  the  shot  was  fired ;  that  no 
specific  time  was  requisite  to  make  premedi- 
tation ;   the  time  might  be  short,  but  that 
shortness  of  time  was  an  argument  against 
premeditation ;  and  that  the  jury  must  be 
satisfied  from  the  evidence  that  premeditation 
and   the  deliberate    intent   were    theie   not 
merely  when  the  shot  was  fired,  but  were 
there  previously.     This  was  all  the  prisoner 
was  entitled  to  ask.     He  had  no  right  to 
•dictate  the  language  of  the  court.     To  con- 
vey the  proper  ideas  to  the  jury,  language 
•often  must  vary   with  the  circumstances  of 
the  particular  case.     Neither  under  the  Act  of 
the  81st  of  March.  1860,  or  otherwise,  has  the 
prisoner  a  right  to  have  answers  to  his  points 
in  any  set  form.     The  Statute  (section  58) 
provides  that  "^it  shall  be  the  duty  of  the 
court  to  answer  tlie  same  fully :"  and  this  is 
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the  measure,  not  only  of  the  court *s  duty, 
but  the  prisoner's  right.  If  the  law  applica- 
ble to  his  case  is  plainly,  fully,  and  accur- 
ately stated,  he  has  no  cause  of  complaint, 
though  the  judge  choose  to  express  it  in  his 
own  words. 

There  remains  only  the  twenty^- fourth  as- 
signment,— that  the  judge  erred  in  his  answer 
to  the  point  that.** the  jury  are  judges  of  the 
law  as  well  as  of  the  facts,  and  may,  upon 
the  whole  case,  determine  the  grade  of  the 
offense.''  The  learned  judge  answered  this 
point  by  saying  that  the  jury  had  been  sworn 
to  decide  the  case  on  the  law  and  the  evi- 
dence ;  that  the  statement  of  the  law  by  the 
court  was  the  best  evidence  of  the  law  within 
the  jury's  reach  ;  and  that  therefore,  in  view 
of  that  evidence,  and  viewing  it  as  evidence 
only,  the  jury  was  to  be  guided  by  what  the 
court  had  said  with  reference  to  the  law. 
This  was  an  accurate  and  carefully  considered 
answer  to  the  point,  and  is  entirely  in  har- 
mony with  Karui  v.  Q^m.,  89  Pa.  522.  It  left 
the  jury  to  decide  the  whole  case  upon  the 
law  and  the  evidence, — not  upon  the  law  as 
distinct  from  the  evidence, —and  they  were 
instructed  as  to  what  was  the  best  evidence 
of  the  law.  That  is  to  say,  in  the  language 
of  the  Constitution,  they  were  to  determine 
**the  law  and  the  facts  as  in  other  cases,'' 
under  the  advice  and  direction  of  the  court. 
They  were  to  look  to  the  court  for  the  best 
evidence  of  the  law,  just  as  they  look  to  the 
witnesses  for  the  best  evidence  of  the  facts. 
Thus  interpreted  and  thus  administered,  this 
seeming  paradox  in  our  criminal  law  becomes 
intelligible.  A  judge  who  instructs  a  jury 
in  a  criminal  case  that  they  may  disregard 
the  law  as  laid  down  by  the  court  errs  as 
widely  as  the  judge  who  gives  them  a  bind- 
ing instruction  upon  the  law.  It  is  the  duty 
of  the  jury  to  take  the  best  evidence  of  the 
law  as  it  is  to  take  the  best  evidence  of  the 
facts.  When  they  refuse  to  do  either,  they 
disregard  their  duty  and  their  oaths. 

Tfie  Judgment  is  affirmed^  and  it  is  ordered 
that  the  record  be  remitted  to  the  oyer  and 
terminer  for  the  purpose  of  execution. 

Mitchelly  J.,  concurring  (filed  October 
5,  1891)  : 

I  concur  in  afllrming  this  judgment,  and 
in  the  reasons  given ;  but  upon  one  point  I 
would  go  further,  and  put  an  end,  once  for 
all,  to  a  doctrine  that  I  regard  as  unsound  in 
every  point  of  view, — historical,  logical,  or 
technical.  The  prisoner  at  the  trial  requested 
the  judge  to  charge  the  jury  that  they  were 
"iuages  of  the  law  as  well  as  of  the  facts." 
The  learned  judge,  feeling  himself  bound 
by  the  language  or  Kane  v.  Cam. ,  89  Pa.  522, 
answered  that  the  jury  bad  been  sworn  to 
decide  the  case  on  the  law  and  the  evidence ; 
that  the  statement  of  the  law  by  the  court 
was  the  best  evidence  of  the  law  within  the 
jury's  reach ;  and  that  therefore,  in  view  of 
that  evidence,  and  viewing;  it  as  evidence 
only,  the  jury  was  to  be  guided  by  what  the 
court  had  said  with  reference  to  the  law. 
The  point  should,  in  my  opinion,  have  been 
answered  with  an  unqualified  negative.  The 
jur^  are  not  judges  of  the  law  in  any  case, 
civil  or  criminal.    Neither  at  common  law 
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nor  uDdcr  the  Constitution  of  PennsylYania 
is  the  determination  of  the  law  any  part  of 
their  duty  or  their  right.  The  notion  is  of 
modern  growth,  and  arises  undoubtedly  from 
a  pre  version  of  the  history  and  results  of  the 
celebrated  contest  over  the  right  to  return  a 
general  verdict,  especially  in  cases  of  libel, 
which  ended  in  Fox's  Bill,  32  Geo.  III.  chap. 
60.  In  the  early  days  of  jury  trials,  issues 
that  went  to  the  country  were  usually  simple, 
-and  were  probably  submitted  to  the  jury 
without  much  separation  of  law  and  fact  by 
the  iudge,  and  in  that  sense  juries  decided 
the  law.  But  the  distinction  between  ques- 
tions of  law  and  fact,  and  the  tribunals  for 
their  decision,  respectively,  lies  at  the  found- 
ation of  juridical  system,  and  there  was  no 
time  when  it  did  not  exist.  The  rule,  ad 
qvestionem  facti  non  respondent  jtidtces,  ad  ques- 
tionemjvris  non  respondent  juratoren,  was  an 
ancient  maxim  in  the  days  of  Coke  (Co. 
Litt.  155a;  Altham*8  Case,  8  Coke,  155a; 
Doumian's  Case,  9  Coke,  18a)  ;  and  Mr.  Bige- 
low,  treating  of  the  class  of  cases  raising 
questions  of  law  or  some  question  of  fact 
properly  belonging  to  the  court  to  decide, 
quotes  the  case  of  Archbishop  of  Caniertniry 
V.  Abbott  of  Battel  Abbey,  1  Rotul.  143,  temp, 
Steph.,  which  'Humed  upon  a  question  of 
law,  and  was  decided  (without  appointment 
•of  a  trial  term)  just  as  a  modern  case  of  the 
kind  would  be  decided,  by  a  submission  of 
the  point  of  law  in  the  question  to  the  deter- 
mination of  the  court,  and  not  to  some  test 
imposed  by  the  parties."  History  of  Proced- 
ure in  England  during  the  Norman  Period, 
\}y  M.  M.  Bigelow,  p.  286. 

Nor  was  there  any  distinction,  in  respect 
to  the  merely  incidental  way  in  which  juries 
passed  upon  matters  of  law,  between  civil 
^nd  criminal  cases.  They  might  return  a 
general  or  a  special  verdict  in  either,  but 
they  early  sought  to  escape  the  obligation  of 
giving  a  general  verdict,  because  it  sub- 
jected them  to  the  risk  of  an  attaint ;  and 
Coke  says:  "Some  justices  did  rule  over 
the  recognitors  to  eive  a  precise  or  direct 
verdict,  without  finding  the  special  matter." 
2  Inst.  422.  To  relieve  juries  from  the  bur- 
den the  Statute  of  Westminster  II.,  chap. 
3(),  enacted.  "  Quod  justiciarii  ad  assisas 
■rnpiendo  assignati,  non  compellant  jnratores 
dicere  prcecise  si  sit  disseisina  vel  non,  dummodo 
dicere  ToluneHnt  veritatem  facti  et  petere  aujn- 
linmjvsiic;"  and,  commenting  upon  this  sec- 
tion, Coke  says :  "  In  the  end  it  hath  been 
resolved  that  in  all  actions,  real,  personal, 
and  mixed,  and  upon  all  issues  joined,  gen- 
•eral  or  special,  the  jury  might  find  the  mat- 
ter of  fact  pertinent,  .  .  .  and  thereupon 
pray  the  discretion  of  the  court  for  the  law  ; 
and  this  the  jurors  might  do  at  the  common 
law,  not  only  in  cases  between  party  and 
party  whereof  this  act  putteth  an  example  of 
the  assise,  but  also  in  pleas  of  the  crown. " 
^  Inst.  425. 

It  is  a  striking  illustration  of  the  uniform- 
it  v  of  human  motives  at  all  periods,  that, 
^wbile  the  attaint  remained  as  a  remedy  for 
perversity  or  favoritism,  the  struggle  of 
juries  was  to  escape  the  obligation  of  gen- 
eral verdicts,  and  to  maintain  the  right  of 
SDCcial  findings  of  fact ;  but,  when  the  de- 
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cline  and  final  disuse  of  the  attaint  rendered 
them  practically  irresponsible,  the  struggle 
was  reversed,  and  juries  asserted  stoutly  the 
right  to  give  general  verdicts,  while  the 
tendency  of  lawyers  and  judges  was  to  con- 
fine them  to  special  findings  of  fact,  and  to 
have  the  court  pronounce  the  result  as  a  mat- 
ter of  law.  The  period  of  transition  was 
long,  and  changes  slow.  It  was  clearly  and 
justly  felt  that  juries  as  judges  of  the  law, 
in  any  but  an  incidental  way,  were  an  anom- 
aly in  the  system,  and  perhaps  those  who 
endeavored  to  do  away  with  it  claimed  too 
much.  Safety  was  thought  to  reside  in  the 
retention  by  juries  of  the  right  to  give  gen- 
eral verdicts.  In  view  of  the  constant  and 
notorious  failure  of  justice  in  certain  classes 
of  cases,  by  the  occasional  perversity  and  the 
frequent  cowardice  of  juries,  it  may  be 
doubted  whether  it  would  not  have  proauced 
better  results  to  have  enlarged  the  power  of 
judges  to  compel-  special  verdicts.  But, 
however  this  may  be,  the  right  of  juries  to 
give  general  verdicts,  especially  in  criminal 
cases,  has  been  maintained,  and  the  last  con- 
test made  on  it  was  in  regnrd  to  libel.  The 
exact  line  between  law  and  fact,  not  always 
easy  to  draw,  presented  in  the  case  of  libel 
some  special  difficulties,  technical  and  other. 
The  alleged  libel  being  in  writing,  its  terms 
were  not  in  dispute,  and  naturally  fell  to  the 
court  to  pass  upon,  as  other  writings  did ; 
and  the  intent,  libelous  or  otherwise,  being 
claimed  as  a  legal  inference,  there  was  noth- 
ing left  in  dispute  but  the  fact  of  publica- 
tion and  the  truth  of  the  innuendo.  Accord- 
ingly the  juries  in  Dean  of  St.  Asaph's  Case, 
3  T.  R.  428,  note,  and  King  v.  Withers,  Id., 
were  confined  to  these  two  points ;  and  it  was 
to  counteract  these  rulings  of  Buller  and 
Mansfield  and  Kenyon,  (though  it  cannot  be 
disputed  that  they  were  in  accordance  with 
long-settled  practice,)  and  to  secure,  in  libel 
as  in  other  cases,  the  right  of  the  jury  to 
find  a  general  verdict  upon  the  whole  mat- 
ter in  issue,  that  the  Act  of  32  Geo.  III. ,  chap. 
60,  was  passed.  The  text  of  that  famous 
statute  is  worth  quoting  to  show  how  little 
foundation  it  affords  for  the  superstructure 
that  is  sought  to  be  built  upon  it.  It  is  en- 
titled "An  Act  to  Remove  Doubts  Respect- 
ing the  Functions  of  Juries  in  Cases  of  Libel, " 
and  its  language  is :  *'  Whereas,  doubts  have 
arisen  whether  on  the  trial  of  an  indictment 
.  .  .  for  the  making  or  publishing  any 
libel,  where  an  issue  is  joined  ...  on 
the  plea  of  not  guilty  pleaded,  it  be  compe- 
tent to  the  jury  impaneled  to  try  the  same  to 
give  their  verdict  upon  the  whole  matter  in 
issue,  be  it  therefore  declared  .  .  .  that, 
on  every  such  trial,  the  jury  sworn  to  try 
the  issue  may  give  a  general  verdict  of  guilty 
or  not  guilty  upon  the  whole  matter  put  in 
issue  upon  such  indictment  or  information ; 
and  shall  not  be  required  or  directed  by  the 
court  or  judge  before  whom  such  indictment 
or  information  shall  be  tried  to  find  the  de- 
fendant or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant 
or  defendants  of  the  paper  charged  to  be  a 
libel,  and  of  the  sense  ascribed  to  the  same 
in  such  indictment  or  information :  pro- 
vided, always,  that,  on  every  such  trial,  the 
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court  or  judge  before  whom  such  indictmeDt 
or  information  i^all  be  tried  shall,  accord- 
ing to  their  or  his  discretion,  give  their  or 
bis  opinion  and  directions  to  the  jury  on  the 
matter  in  issue  between  the  king  and  the  de- 
fendant or  defendants,  in  like  manner  as  in 
other  criminal  cases:  provided,  also,  that 
nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  jury 
from  finding  a  special  verdict,  in  their  dis- 
cretion, as  in  other  criminal  cases:  pro- 
vided, also,  that  in  case  the  jurv  shall  find 
the  defendant  or  defendants  ffuilty,  it  shall 
and  may  be  lawful  for  the  said  defendant  or 
defendants  to  move  in  arrest  of  judgment,  on 
such  ffround  and  in  such  manner  as  by  law 
he  or  they  might  have  done  before  the  passing 
of  this  Act,  anything:  herein  contained  to  the 
contrary  notwithstanding. " 

Nothing  could  be  clearer  than  the  care  with 
which  this  Act  was  directed  to  the  exact 
point  in  controversy,  the  right  to  render  a 
general  verdict  of  guilty  or  not  guilty  upon 
the  whole  issue  in  case  of  lil^l,  and  the 
equal  care  with  which  the  ri^ht  of  the  court 
to  pass  finally  upon  the  questions  of  law  was 
preserved  by  the  provisos  that  the  judge 
should  give  the  jury  his  ** opinion  and  direc- 
tions," and  that  a  verdict  should  still  not  be 
conclusive  of  the  law  a^inst  a  defendant, 
but  he  should  have  his  right  to  an  arrest  of 
judgment,  as  theretofore  enjoyed.  The  claim 
that  juries  were  to  be  judges  of  the  law  was 
thus  intentionally  and  carefuUv  excluded. 
The  Constitution  of  Pennsylvania  was  made 
in  1700,  two  years  before  Fox*s  Libel  Act. 
The  controversy  was  then  at  its  height,  and 
the  subject  commanded  popular  attention. 
In  fact,  Pennsylvania  had  borne  rather  a  dis- 
tinguished part  in  the  discussion,  and  the 
speech  of  Andrew  Hamilton  in  the  trial  of 
John  Peter  Zenger  was  regarded  as  the  vin- 
dication of  popular  rights,  and  not  only 
quoted  as  such  by  Erskine,  but  referred  to, 
among  other  authorities,  by  Harmve.  Co. 
Litt.  1556.  **  No  lawyer, "  says  Mr.  Blnney. 
"^can  read  that  argument  without  perceiving; 
that  while  it  was  a  spirited  and  vigorous, 
though  rather  overbearing,  harangue,  which 
carried  the  jury  away  from  the  instruction 
of  the  court,  and  from  the  established  law 
of  both  the  colony  and  the  mother  country, 
he  argued  elaborately  what  was  not  law  anv- 
where  with  the  same  confidence  as  he  did  the 
better  points  of  his  case.  It  is,  however, 
worth  remembering,  and  to  his  honor,  that 
he  was  half  a  century  before  Mr.  Erskine, 
and  the  declaratory  act  of  Mr.  Fox  in  assert- 
ing the  right  of  the  jury  to  give  a  general 
verdict  in  libel  as  much  as  in  murder." 
Leaders  of  the  Old  Bar  of  Philadelphia,  p. 
15.  The  members  of  our  convention  of  1700 
were  familiar  with  the  subject,  and  the  min- 
utes show  that  much  care  was  given  to  fram- 
ing the  clause  in  the  Declaration  of  Rights 
which  refers  to  it.  Section  7  of  article  9, 
relating  to  liberty  of  the  press,  was  orig- 
inally reported  to  the  convention  by  the 
Committee  to  draft  a  proposed  constitution, 
on  December  21,  1789,  in  the  following  form : 
**That  the  printing  presses  shall  bo  free  to 
every  person  who  undertakes  to  examine  the 
proceeding  of  the  Legislature,  or  any  branch 
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of   government,   and  no  law  shall  ever  be 
macte  restraining  the  right  thereof.     The  free 
communication  of  thoughts  and  opinions  ia 
one  of  the  most  invaluable  rights  of  men. 
and  every  citizen  may  freely  speak,  write, 
and  print,  being  responsible  ifor  the  abuse  of 
that  liberty."    Proceedings  of  Convention, 
p.    162     (Uarrisburjc,    18^).     This  was  re-  < 
ported  from  committee  of  the  whole  on  Feb- 
ruary 5,  1790,  in  the  same  form,  (dropping- 
only  the  word  "most"  before  the  word  "in- 
valuable,")  but   with  the  addition:     "But 
upon    indictments    for   the    publication   of 
papers  investigating  the  conduct  of  individ- 
uals in  their  public  capacity,  or  of  those 
applvine  or  canvassing  for  office,  the  truth 
of  the  facts  may  be  given  in  evidence  in 
justification  upon  the  general   issue."     Id. 
174.    On  February  22d,  this  section  being- 
under  consideration,  Mr.  Addison  offered  as> 
a  substitute  for  the  sentence  last  quoted :    "  In 
prosecutions  for  libels,  their  truth  or  design 
may   be  siven   in  evidence  on  the  general 
issue,  ana  their  nature  and  tendency,  whetlier 
proper  for  public  information  or  only  for 
private  ridicule  or  malice,  be  determined  by 
the  iurv."    To  this  an  amendment  offered 
bv  Mr.  McKean  to  add,  "  under  the  directions, 
o!  the  court,  as  in  other  cases, "  was  adopted 
almost  unanimousl V,  the  vote  being  56  to  3 ; 
but  the  substitute  itself  received  a  bare  ma- 
jority, 82  to  27,  the  strong  minority  being 
m  favor  of  restricting  the  truth  as  a  justifi- 
cation to  cases  of  publication  upon  the  con- 
duct  of  persons  in  their  public  capacity  or 
of  candidates  for  office.     Id.  220-222.    Tbe 
convention,    having    ordered    the    proposed 
constitution  to  be  published  for  the  consider- 
ation of  the  citizens,  adjourned  on  February 
26th  to  the  following  August.    On  reconven- 
ing, the  instrument  was 'again  taken  up  for 
discussion,  section  by  section,  and  the  minor- 
ity made  strenuous  further  efforts  to  restrict 
the  justification  to  cases  of  public  officers, 
at  one  time  failing  only  by  the  close  vote  of 
SO  to  32.     During  the  progress  of  the  debate, 
an  amendment  offerea  by  Mr.   Lewis,  and 
seconded  by  Mr.   McEean,   that  "the  jury 
shall  have  the  same  right  to  determine  Uie 
law  and  the  fact,  under  the  direction  of  the 
court,  as  in  oUier  cases,  was  carried,  and  the 
clause  finally  adopted   in  the  form:     "In 
prosecutions  for  the  publication  of  papers 
investigating  the  official  cqnduct  of  officers 
or  men  in  a  public  capacity,  or  where  the 
matter  publisned  is  necessary  or  proper  for 
public  information,  the  truth  thereof  may 
be  given  in  evidence ;  and,  in  all  indictmenta 
for  libels,  the  jury  shall  have  a  right  to  de- 
termine the  law  and  the  facts,  under  the  di- 
rections of  the  court,  as  in  other  cases."    Id. 
274,    279.      It   is  impossible  to  read  these 
various   steps    in    the   formulation   of    our 
fundamental  law  without  seeing  that  there 
was  never  at  any  time  the  intention  to  make 
or  to  consider  juries  as  in  any  sense  judges 
of  the  law.     No  such  possible  construction 
seems  to  have  been  apprehended  until  sug- 

f jested  by  McKean,  ana  the  practically  unan- 
mous  vote  on  his  motion  to  add,  "  under 
the  direction  of  the  court,  as  In  other  cases,  ^ 
shows  the  feeling  of  the  convention  on  this 
subject.    McKean  was  at  that  time  one  of 
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the   foremost   personages   of    the   Common- 
wealth, perhaps  its  best-trained  lawyer.     He 
had  studied  in  the  Teniple,  and  was  familiar 
with  the  details  of  the  legal  controversy  be- 
tween Buller  and  Mansfield  on  the  one  side, 
and  Erkskine  on  the  other,  before  Fox  tbok 
it  up  as  a  matter  of  politics ;  and  he  knew, 
as  Lewis  and  Wilson  and  Ross  and  Sitereaves 
and  Addison  and  Find  ley  and  other  leaders 
of  the  convention  knew,  that  the  contest  was 
not  for  any  control  by  the  jury  as  judges  of 
the  law, — even  Junius  hardly  ventured  to 
put  his  denunciations  of   Mansfield  in  that 
form, — but  for  the  right  of  applying  the  law 
to  the  facts,  and  pronouncing  the  result  by 
a  general  verdict.    And  such  was  the  under- 
standing of  the  convention,  as  it  was  of  par- 
liament two  years  later,  and  such  the  natural 
meaning  of  the  language  on  which  they  fin- 
ally settled  to  express  their  purpose.    It  puts 
beyond  question  the  right  to  return  a  general 
verdict,  nothing  more.     To  cut  the  sentence 
in  two,  and  say  the  jury  are  "to  determine 
the  law, "  is  not  only  to  pervert  the  meaning, 
but  to  nullify  the  other  command,  that  they 
are  to  determine  "under  the  direction  of  the 
court. "    What  they  are  to  determine  is  **  the 
law  and  the  facts  as  in  other  cases ;"  that  is, 
the  law  as  given  to  them  by  the  court,  and 
the  facts  as  shown  by  the  evidence.     They 
are  bound  to  take  the  law  from  the  court, 
but,   so  taking  it,  they   have  the  right  to 
apply  it  to  the  facts  as  they  may  find  them 
to  be  proved,  and  to  announce  the  result  of 
the  whole  by  a  general  verdict  of  guilty  or 
not  guilty.     Any  other  construction  would 
be  totally  at  variance  with  the  fundamental 
principles  of  our  system  of  jurisprudence, 
and  with  our  settled  and  uncontested  prac- 
tice.    It  had  never  been  claimed   that  the 
jury  are  to  determine  what  evidence  is  ad- 
missible or  what  witness  competent,  yet,  if 
they  are  judges  of  the  law,  they  should  de- 
cide these  often  most  important  law  points 
in  a  case.     So  as  to  the  sufficiency  of  an 
indictment.     Again  the  jury  have  a  right  to 
return  a  special  verdict,  even  in  a  criminal 
case.     Ihwman's  G(ue,  9  Coke,  126;   2  Inst. 
425 ;  Hargrave's  imU  to  Co.  Litt.  1556.     It  is 
admitted  that  they  must  decide  the  facts,  and, 
if  they  are  judges  of  the  law.  then  it  is  their 
duty  to  decide  it,  and  they  cannot  transfer 
that  duty  to  the  court.     The  prisoner  might 
demand  his  right  that  they  should  exercise 
their  full  functions.     But  all  the  authorities 
are  to  the  contrary,  and,  if  the  finding  of 
facts  can  be  separated  from  the  conclusion  of 
law,  the  latter  will  be  decided  by  the  judges 
by  their  own  views.     "  Wlien  a  jury  find  the 
matter  committed  to  their  charge  at  lar^e. 
and  further  conclude  against  law,  the  verdict 
is  good,  and  the  conclusion  ill."     Heydon's 
Case,  4  Coke.  426.     "The  office  of   twelve 
men  is  no  other  than  to  inquire  of  matters 
of  fact,  and  not  to  adiudge  what  the  law  is, 
for  that  is  the  office  of  the  court,  and  not  of 
the  jury ;  and  if  they  find  the  matter  'of  fact 
at  large,  and  further  say  that  thereupon  the 
law  is  so,  where  in  truth  the  law  is  not  so, 
the  judges  shall  adjudge  according  to  the 
matter  of  fact,  and  not  according  to  the  con- 
clusion of   the  jury.**     Tovmsend's   Gate,   1 
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Plowd.  114a.     And  see  2  Hale,  P.  C.  802 ;  1 
Chitty,  Crim.  Law,  645.    ' 

Much  misunderstanding  has,  in  my  judg- 
ment, been  caused  in  this  State  by  the  case 
of  Kane  v.  Com.,  89  Pa.  522.  In  thf^t  case 
the  point  was  put  to  the  court  below  that 
"the  jury  are  the  judges  of  the  law  and  the 
fact,"  and  all  that  this  court  decided  was 
that  the  point  should  have  been  affirmed. 
The  language  of  Chief  Justice  Sharswbod 
wa^,  however,  less  guarded  than  was  usual 
with  that  eminent  jurist;  and,  following 
StaU  V.  Croteau,  23  Vt.  14,  54  Am.  Dec.  90, 
he  dismisses  the  perfectly  clear  and  substan- 
tial distinction  between  "power"  and  "right" 
with  a  brevitv  that  is  scarcely  consistent 
with  the  weight  of  the  subject.  "The  dis- 
tinction  between  *  power'  and  *right, '"  he 
says,  "  whatever  may  be  its  value  in  ethics, 
in  law  is  very  shadowy  and  unsubstantial. 
He  who  has  legal  power  to  do  anything  has 
the  legal  right.  No  court  should  give  a 
binding  instruction  to  a  jury  which  they  are 
powerless  to  enforce  by  granting  a  new  trial 
if  it  should  be  disregarded."  It  is  somewhat 
remarkable  that  the  chief  justice  should  as- 
sume, as  is  so  commonly  done  by  counsel, 
that  the  jury  will  construe  the  law  more 
favorably  for  the  prisoner  than  the  court 
would.  It  is  only  such  a  construction,  too 
favorable  to  the  prisoner,  that  the  court  is 
powerless  to  remedy  by  a  new  trial ;  and  that 
lack  of  power  arises,  not  because  the  jury's 
legal  power  is  the  same  as  a  legal  ri^ht,  but 
because,  for  reasons  of  general  policy,  one 
verdict  of  acquittal  is  a  final  and  irreversi- 
ble termination  of  the  case.  If  legal  power 
means  legal  right,  then  the  jury  has  a  right 
to  acquit  any  prisoner  without  regard  to 
either  law  or  evidence ;  for  their  power  to  do 
so  is  beyond  question,  and  they  cannot  be 
held  to  any  accountability,  though  they  fol- 
low the  maxim  of  lynch  law, — that  the  mur- 
dered man  deserved  to  die  anyhow,  and  there- 
fore his  murderer  should  not  be  punished, 
even  though  he  no  longer  seeks  refuge  behind 
the  thin  veil  of  transitory  insanity  that  be- 
gan when  the  shot  was  fired,  and  ended 
when  it  had  killed  its  man.  Whether  the 
distinction  between  power  and  right  be  shad- 
owy and  unsubstantial  in  practice  or  not,  it 
is  clear  and  vital,  and  I  must  repudiate  such 
a  confusion  of  logical  as  well  as  moral  ideas. 
A  jury  may  disregard  the  evidence,  but  no 
judge  has  ever  said  it  had  the  legal  right  to 
do  so,  and,  if  the  disregard  is  of  the  weight 
of  the  evidence  favorable  to  the  prisoner,  the 
court  sets  aside  the  verdict  without  hesita- 
tion ;  and  even  this  court,  though  it  does  not 
pass  upon  the  weight  of  evidence,  does  exam- 
ine its  sufficiency,  and  may  on  that  ground 
reverse  without  a  new  venire.  Com.  v.  Flem- 
iTig,  130  Pa.  163 :  Com.  v.  Knarr,  135  Pa.  47 : 
Com.  V.  Philadelphia  &  H.  R.  Co,  135  Pa. 
256 ;  Qm.  v.  Brown,  138  Pa.  452 ;  Com.  v. 
Ruddle,  142  Pa.  144,  are  a  few  recent  in- 
stances of  the  exercise  of  this  power. 

So  the  jury  may  disregard  the  law  favora- 
ble to  the  prisoner.  As  was  suggested  by 
the  learned  judge  at  the  trial  of  the  case  in 
hand,  the  jury  had  the  legal  power  to  find 
murder  of  the  first  degree,  without  regard  to 
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the  element  of  premeditation ;  but  no  ludge 
would  contend  that  they  had  the  legal  right 
to  do  so,  and,  if  the  evidence  of  premedita- 
tion was  below  the  legal  standard  determined 
by  the  court  as  matter  of  law,  not  only 
would  the  trial  court  set  aside  the  verdict, 
but  this  court  would  be  bound  to  review  the 
evidence,  and  determine  if  the  legal  elements 
of  murder  of  the  first  degree  existed  in  the 
case.  Such  powers  and  such  duties  in  the 
courts  arc  absolutely  inconsistent  with  the 
right  of  the  jury  to'  be  in  any  sense  judges 
of  the  law^ 

This  is  not  new  doctrine,  but  the  long-es- 
tablished law  of  the  State.  Alexander  Ad- 
dison was  one  of  the  staunchest  asserters  of 
the  rights  of  juries  in  the  constitutional  con- 
vention, and  was  one  of  the  minority  of  three 
who  voted  against  McKean's  amendment  to 
insert  the  words,  **  under  the  direction  of  the 
court,  as  in  other  cases;"  but  when,  three 
years  later,  he  presided  in  the  oyer  and  ter- 
miner of  Washington  County,  he  laid  down 
the  law  in  these  precise  and  forcible  terms: 
"Whether  the  facts  are  so  or  so,  it  lies  with 
you  to  determine,  according  as  you  believe 
the  testimony.  Supposing  them  so  or  so, 
whether  they  amount  to  murder  or  man- 
slaughter is  a  question  of  law  for  the  court 
to  determine.  You  may  find  according  as 
you  believe  or  disbelieve  the  facts ;  and,  com- 
paring the  facts  with  the  rules  of  law,  that 
the  prisoner  is  guilty  or  not  guilty,  [of  mur- 
der,] or  guilty  of  manslaughter ;  or  you  may 
find  the  Facts  specially,  without  drawing  any 
conclusion  of  guilt  or  innocence,  leaving  it 
to  the  court  to  pronounce  the  construction 
which  the  law  puts  on  the  facts  found  ;  but 
you  cannot,  but  at  the  peril  of  violation  of 
duty,  believing  the  facts,  say  that  they  are 
not  what  the  law  declares  them  to  be,  for 
this  would  be  taking  upon  you  to  make  the 
law,  which  is  the  province  of  the  Legisla- 
ture, or  to  construe  the  law,  which  is  the 
province  of  the  court. "  Pennsylrania  v.  Bell^ 
Add.  160.  And  in  Sherry's  Case,  and  indict- 
ment for  murder  growing  out  of  the  riots  of 
1844,  removed  by  certiorari  from  the  quarter 
sessions  of  PhiJadelphiia,  and  tried  m  the 
nisi  prius  in  April,  1845,  Justice  Rogers 
charged  the  jury  as  follows:  "  You  are,  it 
is  true,  judges,  in  a  criminal  case,  in  one 
sense,  of  both  law  and  fact ;  for  your  verdict, 
as  in  civil  cases,  must  pass  on  law  and  fact 
together.  If  you  acquit,  you  interpose  a 
final  bar  to  a  second  prosecution.  .  .  . 
The  popular  impression  is  that  this  power 
.  .  .  arises  from  a  riglit  on  the  Jury's 
part  to  decide  tlie  law,  as  well  as  the  facts, 
according  to  their  own  sense  of  right.  But 
it  arises  from  no  such  thing.  It  rests  upon 
a  fundamental  principle  of  the  common  law 
that  no  man  can  twice  be  put  in  jeopardy 
for  the  same  offense.  .  .  .  It  is  important 
for  you  to  keep  this  distinction  in  mind,  re- 
membering that,  while  you  have  the  physi- 
cal power  by  an  acquittal  to  discharge  a'de- 
fen(mnt  from  further  prosecution,  you  have 
no  moral  power  to  do  so  against  the  law  laid 
down  by  the  court.  The  sanctity  of  your 
conclusions  in  case  of  an  acquittal  arises,  not 
from  any  inherent  dominion  on  your  part 
nver  the  law,  but  from  tlio  principle  that  no 
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man  shall  be  twice  put  in  jeopardy  for  the 
same  oflPense, — a  principle  that  attaches  equal 
sanctity  to  an  acquittal  produced  by  a 
blunder  of  the  clerk  or  an  error  of  the  attor- 
ney-general, .  .  .  You  will  see  from 
these  considerations  the  great  importance  of 
the  preservation,  in  criminal  as  well  as  in 
civil  cases,  of  the  maxim  that  the  law  be- 
longs to  the  court,  and  the  facts  to  the  jury. 
My  duty  is  therefore  to  charge  you  tliat, 
while  you  will  in  this  case  form  your  own 
judgment  of  the  facts,  you  will  receive  the 
law  as  it  is  given  to  you  by  the  court." 
Whart.  Hom.  Append.  721.  To  the  same 
effect,  though  less  explicitly  developed,  are 
the  rulings  by  Sergeant,  J.\  of  this  court, 
in  Com.  v.  Van  Sickle,  Brightly,  73 ;  and  by 
Gibson,  Ch.  J. ,  in  Com,  v.  Jianimh,  4  Pa. 
269.  And  this,  also,  seems  to  have  bieen  the 
later  and  better  considered  opinion  of  Judge 
Baldwin,  whose  charge  in  United  States  v. 
Wilsoji,  Baldw.  99,  is  commonly  quoted  as 
authority  on  the  other  side.  See  his  charge 
in  United  States  v.  ShiM,  Baldw.  513.  I  do 
not  understand  that  the  case  of  Kane  v.  Com. 
was  intended  to  overrule  or  conflict  with 
these  decisions,  and,  notwithstanding  the 
latitude  of  the  language  of  the  opinion,  the 
real  point  decided  did  not  go  beyond  the 
afiirmation  of  the  right  to  an  instruction 
that  "the  jury  are  the  judges  of  the  law  and 
the  facts."  In  the  present  case  it  will  be  ob- 
served that  the  instruction  asked  wiis  that 
the  jury  are  "judges  of  the  law  as  well  as 
of  the  fact ;"  that  is,  of  each,  not  merely  of 
the  joint  result  of  both.  For  myself,  I  think 
even  the  formula  that  the  jury  are  judges  of 
the  law  and  the  facts  objectionable,  as  tend- 
ing to  convey  to  the  jury  a  wrong  idea.  The 
language  of  the  Constitution  is  that  the  jury 
shall  have  the  right  to  determine  the  law  and 
the  facts  under  the  direction  of  the  court. 
This  is  the  accurate  formula,  and  it  means 
only  til  at  they  have  the  right  to  determine 
the  joint  result  of  the  law  and  the  facts  by 
a  general  verdict.  This  is  the  form  which 
ought  to  be  used  when  instruction  on  the 
subject  is  asked,  and  it  ought  to  be  accom- 
panied by  explicit  instruction  that  the  jury 
are  not  judges  of  the  law,  in  all  cases  where- 
there  is  any  apparent  danger  that  the  jury 
will   arrogate  to  themselves  such  function. 

My  conclusions  on  the  general  subject, 
therefore,  are :  (1)  That  the  jury  never  were 
judges  of  the  law  in  any  case,  civil  or  crim- 
inal, except  incidentally,  as  involved  in  the 
mixed  determination  of  law  and  fact  by  a 
general  verdict.  (2)  Even  if  it  could  be 
conceded  that  they  may  have  been  so  in  prim- 
itive times,  their  riglit  certainly  ceased  after 
the  introduction  of  bills  of  exception  and  the 
granting  of  new  trials,  and  admittedly  has 
not  existed  in  civil  cases  for  centuries.  (3) 
That  there  was  not  orginally,  nor  is  now, 
any  distinction  in  this  respect  between  civil 
and  criminal  cases,  the  true  rule  as  to  lioth 
being  that  "the  immediate  and  direct  right  ■ 
of  deciding  upon  questions  of  law  is  intrusted 
to  the  judges;  in  a  jurv  it  is  only  inciden- 
tal."   Hargrave's  note  to  Co.  Litt.  l55ft. 

The  idea  of  a  difference  in  the  riirhtfi  andr 
functions  of   juries   in  civil  and  criminal 
cases,  as  to  the  determination  of  tlie  law, . 
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arose  from  a  misconception  of  the  controversy 
over  the  right  to  give  a  general  verdict,  and 
was  an  error  for  which  there  is  no  respecta- 
ble English  authority,  and  which  the  best 
American  authorities  have  overwhelmingly 
disapproved.  And.  even  if  the  jury  had  orig- 
inally had  such  right  in  criminal  cases  it  was 
an  anomaly,  belonging  to  the  period  when 
jurors  were  selected  from  the  vicinage  be- 
cause of  their  knowledge  of  the  case.  and. 
like  its  congener,  has  changed  and  disap- 
peared, because  totally  inconsistent  with  the 
functions  of  courts  and  juries,  as  now  under- 
stood, with  sound  reason,  and  with  common 
sense.  And  such  change,  if  change  it  be, 
has  the  sanction  of  the  constitutional  provis- 
ion that  the  jury  shall  determine,  **  under 
the  direction  of  the  court,"  of  the  legislative 
provisions  for  bills  of  exception,  the  review 
of  the  evidence  in  cases  of  murder,  etc., 
and  of  the  long-settled  and  incontestable 
power  of  courts  to  decide  questions  of  evi- 
dence, to  set  aside  verdicts  and  grant  new 
trials  without  limit,  except  when  controlled 
by  the  ancient  maxim  of  the  common  law, 
embodied  in  our  constitutional  Declaration 
of  Rights,  that  no  man  shall  be  twice  vexed 
for  the  same  offense. 

This  whole  subject  is  discussed  with  ex- 
haustive learning  and  ability  in  State  v. 
Groteau,  23  Vt.  14,  54  Am.  Dec.  90.  The 
opinion  of  the  court  by  Hall,  .7.,  is  the  only 
serious  attempt  that  I  have  been  able  to  find 
to  support  the  do^ma  for  which  it  is  now 
mainly  responsible,  and,  with  great  respect 
for  that  eminent  jurist,  it  appears  to  me  that 
his  whole  argument  is  based  un  the  confusion 
of  the  right  to  determine  the  law  with  the 
right  to  render  a  general  verdict.  A  careful 
examination  of  all  the  authorities  cited  by 
him  (and  they  include  everything  which  the 
most  learned  and  diligent  research  could  dis- 
cover) ^ows  that  they  only  go  so  far  as  to 
sustain  the  right  of  the  jury  not  to  be  judges 
of  or  to  determine  the  law,  but  only  to  apply 


it  through  a  i;eneral  verdict.  The  dissenting 
opinion  of  Bennett,  J.,  in  the  same  case,  dis- 
plays equal  learning  and  sounder  reasoning. 
It  is  a  store-house  oi  information  on  the  sub- 
ject, and  has  anticipated  everything  that  can 
be  said  upon  it.  A  masterly  analysis  and  re- 
view by  Chief  Justice  Shaw  will  also  be  found 
in  Com.  v.  Ant?ies,  5  Gray,  185.  There  are 
less  elaborate,  but  equally  clear  and  forcible, 
statements  of  the  argument  by  Story,  J. ,  in 
United  States  v.  Battiste,  2  Sumn.  240 ;  by  B. 
R.  Curtis,  J.,  in  United  States  v.  Morris,  1 
Curt.  23,  49 ;  by  Gilchrist,  J. ,  in  IHerce  v. 
State,  13  N.  H.  536 ;  and  by  Shaw,  Ch.  J. . 
in  Cojn.  v.  Porter,  10  Met.  263.  See  also 
Montgomery  v.  State,  11  Ohio,  427 ;  Montee  v. 
Com.  3  J.  J.  Marsh.  149;  Townsend  v.  State, 
2  Blackf.  151 ;  but  see  Armstrong  v.  State,  4 
Blackf.  247 ;  Pierson  v.  State,  12  Ala.  153 ; 
Hardy  v.  State,  7  Mo.  607 ;  Nets  v.  SUtte,  2 
Tex.  280 ;  Brown  v.  Com.  86  Va.  466 ;  a  very 
able  and  compendious  statement  of  the  contro- 
versy in  England  while  still  raging,  before 
the  passage  of  the  Libel  Act,  by  Mr.  Ilar- 
grave  in  his  note  to  Co.  Litt.  1556/  an  arti- 
cle by  Chief  Jtistice  Wade,  of  Montana,  in  3 
Crim.  Law  Mag.  484 ;  and  one  by  the  late 
Dr.  Francis  Wharton  in  5  South.  *Law  Rev. 
(N.  S. )  352,  (reprinted  in  36  Leg.  Int.  405 
and  1  Crim.  Law  Mag.  47)  ;  7  Dane,  Abr. 
381-383 ;  2  Law  Rep.  187 ;  15  Law  Rep.  1 ; 
and  State  v.  Buckley,  40  Conn.  246. 

As  already  said,  there  is  not  a  single  re- 
spectable English  authority  for  the  doctrine 
in  question,  and  against  the  foregoing  solid 
phalanx  of  the  best  American  judicial  and 
professional  opinion  I  have  not  been  able  to 
tind  a  single  well-considered  case,  except 
State  V.  Croteau,  which,  as  already  seen,  was 
by  a  divided  court.  Under  these  circum- 
stances, whether  the  doctrine  be  of  much 
practical  importance  or  not,  I  cannot  help 
thinking  it  a  matter  of  regret  that  any  ves- 
tige of   it  should  be  left  m  Pennsylvania. 


GEORGIA  SUPREME  COURT. 


J.  M.  GRAY,  Hff.  in  Err., 
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*AfteF  receiving  a  tele^am  for  traAS- 
mlnrioiij  and  tLCceptiog  payment  for  the  same, 
the  oompany  cannot  defend  an  action  for  the 
statutory  penalty  Incurred  by  failure  to  deliver 
it  with  due  promptnesB,  on  the  ground  that  the 
contents  of  the  telegrram  related  to  a  sale  of  fu- 
tuxea,  and  consequently  to  an  Illegal  transaction. 

(July  8, 1801.) 

ERROR  to  the  Superior  Court  for  Houston 
County  to  review  a  judgment  in  favor  of 


*Head  note  by  BLicKiiKT,  CTi.  J. 

NOTB.— For  notes  on  illegality  of  transaction  as  a 
defense,  see  Anheuser  Busch  Brew.  Asso.  v.  Mason 
(Minn.)  9  L.  B.  A.  506:  Jackson  v.  City  Nat.  Bank 
(Ind.)  9  L.  B.  A.  667,  
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defendant  in  an  action  brou  jj^ht  to  recover  the 
statutory  penalty  for  delay  m  delivering  a  tele- 
graph message.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W«  C.  Winslow  and  Hardeman, 
Davis  &  Turner,  for  plaintiff  in  error: 

Conceding  that  dealing  in  futures  is  against 
public  policy,  contracts  therefor  are  illegal, 
and  that  therefore  the  contract  between  the 
plaintiff  and  sendee  could  not  be  enforced  {Au- 
gusta Nat.  Bank  v.  Cunningham,  75  Ga.  366; 
Walters  v.  Comer,  79  Ga.  796);  the  defendant 
could  before  transmitting  the  message,  and 
while  its  contract  was  merely  executory,  have 
refused  to  go  on  and  perform  it,  but  after  it 
executed  the  contract,  by  transmitting  and  de- 
livering the  telegram,  ft  would  be  estopped 
from  setting  up  its  illegality  to  protect  itself 
against  rights  acquired  by  plaintiff. 

Parrott  v  Bakei\  82  Ga.  865. 

The  contract,  however,  between  plaintiff  and 
defendant  was  not  illegal.  Defendant  could 
have  recovered  the  charge  for  transmitting  the 
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dispatch  if  it  had  not  been  prepaid,  and  it  was 
therefore  hound  to  transmit  and  deliver.    ' 

Wettem  U.  Tdeg,  Co.  v.  Blanehard,  68  Ga. 
800,  46  Am.  Rep.  480. 

While  the  contract  between  plaintiff  and  de- 
fendant was  legal,  yet  if  plaintiff  was  com- 
pelled to  invoke  the  illegal  contract  with  the 
sendee,  to  have  measured  his  damages,  he  could 
not  have  recovered  because  the  contract  for  fu- 
tures beinff  illegal,-  no  legal  damages  could 
grow  out  (3  it. 

(Jothran  v.  Western  U,  Telea,  Co.  88  Ga.  25. 

fint  if  plaintiff  could  establish  his  damages 
without  invoking  the  illegal  contract,  though 
they  grew  out  of  the  contract,  he  could  re- 
cover. 

CUvrke  v.  Brown^  Tl  Ga.  606;  Ingram  v. 
MitcheU,  80  Ga.  547. 

If  this  action  be  treated  as  in  contract,  plain- 
tiff's damages  are  fixed  by  statute,  and  the  ille- 
gal contract  need  not  be  invoked  to  measure 
the  damages. 

Plaintiff  and  defendant  are  not  in  pari  de- 
licto. The  telegrams  do  not  di89lcse  on  their 
face  that  they  relate  to  dealings  in  cotton  fu- 
tures. Defendant  knew  nothing  about  the  ille- 
gality of  the  contract  between  plaintiff  and 
sendee  at  the  time  of  transmittma:  the  dis- 
patches and  was  not  intentionally  aiding  plain- 
tiff in  violating  the  public  policy;  it  could  not 
therefore  set  up  plaintiff's  illegal  contract  to 
excuse  its  negligence  to  plaintin. 

Beed  v.  Mueeogee  B,  C&.  46  Qfk.  102. 

This  is  not  an  action  for  damages  ex  eon- 
tractu,  but  to  recover  a  penalty  imposed  by 
statute  for  the  violation  of  a  public  duty  and 
therefore  in  tort 

Western  U.  Teteg,  Co,  v.  Taylor,  8  L.  R.  A. 
180,  84  Ga.  4o8. 

Meeers.  Oastin,  Ckierrjr  ft  Hall  for  de- 
fendant in  error. 

Bleckley*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

That  the  United  States  mail  might  lawfully 
carry  either  a  sealed  letter  or  an  open  circular 
from  Ft.  Valley  to  Macon,  though  the  contents 
of  the  document  related  to  the  purchase  and 
sale  of  futures,  is  certain.  Equdlv  certain  is 
it  that  a  common  carrier  between  these  points 
might  innocently  transport  a  passenger  whose 
known  business  was  to  make  a  trip  for  the  ex- 
clusive purpose  of  buying  or  selling  futures,  or 
might  carry  and  deliver  a  bundle  of  stationery 
intended  bv  the  consignee  for  use  in  his  busi- 
ness as  a  dealer  in  futures.  In  each  of  these 
cases  the  object  sought  to  be  subserved  by  the 
writer,  the  passenger,  or  the  consi^ee  would 
simply  be  irrelevant.  To  consider  it  would  be 
to  introduce  moral  distinctions  not  pertinent  to 
the  function  which  the  mail  or  the  carrier  was 
designed  to  perform.  In  like  manner,  under 
the  Statute  on  which  the  present  action  is 
founded  the  moral  purpose  of  a  telegram  is  im- 
material, provided  it  is  not  designed  to  prompt 
or  promote  the  commission  of  a  crime  or  a 
tort.  Telegraph  companies,  like  common 
carriers,  are  voluntary  servants  of  the  general 
public.  They  exercise  a  public  employment, 
and  offer  themselves  for  the  transaction  of  busi- 
ness in  behalf  of  every  person  who  seeks  to 
engage  their  skill  and  their  special  facilities 
for  a  peculiar  class  of  work.    Their  relation 

14  L.  R  A. 


to  the  public  imposes  upon  them  the  duty  of 
undertaking  as  well  as  the  duty  of  perform- 
ing, and  the  violation  of  either  duty  is  a  mis- 
feasance,— a  tort.  It  is  the  equivalent,  there- 
fore, of  an  affirmative  interference  by  a  mere 
private  person  to  hinder  or  obstruct  communi- 
cation. For  one  of  these  companies  not  to  re- 
ceive or  not  to  transmit  and  deliver  a  dispatch 
when  it  ought  to  do  so,  is  more  than  a  refusal 
to  contract,  or  than  the  breach  of  a  contract; 
it  is  a  wrong  as  pronounced  as  would  be  that 
of  a  person  who  should  forcibly  exclude  an- 
other from  the  telegraph  office,  and  prevent 
him  from  handing  in  a  dispatch  which  he  de- 
sired to  lodge  for  transmission.  In  dealing 
with  the  wrong  as  such,  the  element  of  con- 
tract is  not  involved.  Whv  should  this  Com- 
pany not  have  transmitted  and  delivered  the 
reply  which  the  plaintiff  sent  to  his  correspond- 
ent in  answer  to  a  dispatch  from  the  latter 
which  the  Company  had  brought  to  him  by 
telegraph  ?  The  dispatch  was:  "Shall  I  draw 
for  more  bonus?  Answer  quick."  The  reply 
was:  "If  necessary,  draw  for  more  bonns.^' 
It  is  admitted  Uiat  the  subject  of  this  corres- 
pondence was  a  transaction  in  futures,  —  a 
species  of  gambling  of  the  worst  description, — 
and  it  is  on  this  ground  that  the  failure  of  the 
Company  is  sought  to  be  Justified.  But  the 
statute  which  we  are  considering  makes  by  its 
letter  no  exception.  It  declares  that  every 
company  of  th&  description  * 'shall,  during  the 
usual  office  hours,  receive  dispatches,  whether 
from  other  telegraphic  lines  or  from  individ- 
uals; and  on  payment  or  tender  of  the  usual 
charge, according  to  thereffulationsof  such  com- 
pany, shall  transmit  and  deliver  the  same  with 
impartiality  and  good  faith,  and  with  due  dil- 
igence, under  penalt;^  of  $100,"  etc.  Acts  1 887, 
p.  111.  In  construing  and  administering  the 
statute,  what  exceptions  can  the  courts  make 
by  implication?  Doubtless  a  dispatch,  to  be 
entitled  to  transmission,  must  be  free  from 
open  indecency  or  profanity,  and  perhaps  other 
vices  of  language  might  condemn  it,  but,  sup- 
posing it  to  be  proper  in  tone  and  expression, 
we  should  sav  that  the  Company  would  have 
no  concern  with  its  import  unless  it  sought  to 
subserve  either  crime  or  tort.  If  it  disdosed 
either  of  these  objects,  it  seems  to  us  that  the 
Company,  for  its  own  protection,  might  and 
should  refuse  to  handle  it  It  would  be  un- 
reasonable to  suppose  that  the  Les^islature  in- 
tended telegraph  companies  to  aid  in  the  per- 
petration of  crimes  or  actionable  wrongs,  for 
this  would  be  to  constrain  them  to  do  by  leg- 
islative mandate  what  they  would  have  no'rigbt 
to  do  by  their  own  choice.  But,  on  the  other 
hand,  any  dispatch  which  a  company  could 
lawfully  transmit  b^  its  own  choice  the  statute 
obliges  it  to  transmit  and  deliver.  The  power 
of  voluntary  selection  is  denied,  for  every 
company  is  required  to  transmit  and  deliver 
"with  impartiality  and  good  faith."  A  dis- 
patch cannot  be  rejected  on  account  of  its  sub- 
ject matter,  unless  bv  sending  it  the' Company 
would  or  might  subject  itself  or  its  servants 
either  to  indictment  or  a  civil  action.  This  is 
a  rational  test,  and  one  that  may  fairly  be  pre- 
sumed to  coincide  with  legislative  intention. 
If,  before  the  statute  was  enacted,  a  telegraph 
company  could  at  its  own  will  serve  one  cus- 
tomer and  decline  to  serve  another,  the  dis- 
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patches  of  the  two  being  exactly  similar,  this 
option  no  longer  exists.    AH  customers  are  now 
to  be  treated  alike.    If  one  can  correspond  by 
telegraph  touching  his  speculations  in  futures, 
jdl  may  do  so.    There  can  be  no  discrimination, 
no  favoritism.    The  company  cannot  waire 
morality  for  one,  and  stand  on  it  against 
another.    Now,  in  this  State,  it  is  neither  a 
crime  nor  a  tort  to  speculate  in  futures.    It  is 
gross  immorality,  and  conflicts  with  public 
policy,  but  it  is  not  indictable  nor  actionable. 
On  the  contrary,  by  a  recent  statute  dealers  axe 
recof;:nized  and  tolerated  on  condition  of  reg- 
istering themselves  and  paying  a  fixed  tax. 
Acts  1888,  p.  22.    It  was  certainly  the  legal 
right  of  the  company  to  transmit  and  deliver 
the  dispatch  sent  by  the  plaintiff  if  it  had 
elected  to  do  so.    It  would  have  incurred  no 
penalty,  subjected  itself  to  do  action  or  indict- 
ment.   Moreover,  it  actually  undertook  to  do 
it,  and  received  pay  for  the  service;  and  it  had 
already  transmitted  and  delivered  the  dispatch 
to  which  this  was  a  reply.     Why  serve  one  of 
the  parties  and  not  the  other?    But  we  hold 
that  it  was  bound  to  serve  both,  for  the  reason 
that  the  law  leaves  it  free  to  serve  them. 
"Where  there  is  such  a  statute  as  we  are  con* 
fitruing.  it  cannot  be  a  matter  of  option  to  obey 
or  disobey.    On  the  contrary,  u  nless  some  other 
law  forbids  what  the  letter  of  the  Statute  com- 
mands, the  letter  must  prevail.    In  adjudica- 
ting upon  a  like  statute,  the  Supreme  Court  of 
Indiana,  in  Wesiem  U.  Teleg.  (Jo,  v.  Ferguson^ 
57  Ind.  495,  held  that  the  company,  when  sued 
for  the  penalty  incurred  by  failing  and  refusing 
to  transmit  a  dispatch  expressed  in  these  terms: 
**  Send  me  four  girls,  on  first  train  to  Francis- 
ville,  to  tend  fair,"— could  not  defend  by  set- 
ting up  that  the  dispatch  was  ambiguous,  and 
that,  on  account  of  certain  extrinsic  facts,  the 
company  had  reasonable  cause  to  believe  and 
did  believe  that  the  girls  wanted  were  pros- 
titutes, and  that  the  object  of  the  message  was 
to  draw  prostitutes  to  the  fair.    It  seems  to  us 
that  this  decision  was  correct.    It  did  not  ap- 
pear that  the  company  or  its  servants  would 
have  been  subject  either  to  indictment  or  to 
action  if  the  girls  called  for  had  been  sent  and 
had  attended  the  fair.    When  a  dispatch  is 
ambiguous,  the  law  would  give  the  benefit  of 
the  ambiguity  to  the  company  dealing  with  it 
either  civilly  or  criminally  for  transmittiug  the 
dispatch;  and  hence  it  would  be  the  duty  of 
the  Company,  in  deciding  whether  to  transmit 
or  not,  to  give  the  benent  of  the  doubt  to  the 
sender.    On  no  other  rule  would  it  be  prac- 
ticable for  telegraph   companies   to  perform 
their  legitimate  functions  as  servants  of  the 
general  public.    They  could  not  wait  to  ques- 
tion and  investigate  the  motives  of  those  who 
offer  ambiguous  dispatches  for  transmission. 


Indeed,  in  this  State  they  are  required  by  the 
same  statute  we  are  now  discussing  to  forward 
dispatches  written  in  cipher,  and  this  enables 
the  sender  not  only  to  conceal  his  motives  par- 
tially, but  to  conceal  them  altogether.  This 
may  serve  to  suggest  how  little  the  company 
is  concerned  with  unlawful  or  improper  mo- 
tives, unless  they  are  plainly  disclosed  on  the 
face  of  the  dispatch.  The  cases  of  Bryant  v. 
Weit&m  U,  Teleg.  Co,  17  Fed.  Rep.  825,  and 
Smith  V.  Weetem  U,  Teleg,  Co,  84  Ky.  664, 
were  not  ruled  upon  any  statute,  but  upon 
principles  of  general  law. 

Doubtless  it  is  true  that  a  telegraph  company 
is  nor  bound,  even  when  it  contracts  to  do  so, 
to  furnish  to  "bucket-shops"  reports  of  the 
market  prices  of  stock  and  provisions,  nor  to 
allow  "  tickers"  for  the  purpose  to  remain  in 
the  ofllces  of  these  immoral  establishments. 
But  were  the  supplying  of  market  reports  and 
"  tickers"  for  aU applicants,  *'  with  impartial- 
ity and  good  faith,"  enjoined  by  statute,  a  dif- 
ferent question,  and  one  more  germane  to  the 
present  case,  might  arise. 

The  Sunday  messages  adjudicated  upon  in 
some  of  the  cases  are  also  without  relevancy, 
for  ihe  statute  does  not  purport  to  prescribe 
duties  except  as  to  dispatches  offered  **  during 
the  usual  office  hours," — meaning,  of  course, 
legal  office  hours.  So  far  as  we  are  aware,  no 
decision  of  any  court  is  to  be  found  which 
holds  it  illegal  for  a  telegraph  company  to  re- 
ceive and  transmit  messages  relating  to  specula- 
tive transactions  in  futures,  where  that  class  of 
business  has  not  been  made  penal  by  statute. 
That  damages  for  the  breach  oi  a  contract  to  cor- 
rectly transmit  a  message  of  that  nature  cannot 
be  measured  by  the  results  of  such  dealings  was 
decided  in  Cothran  v.  Western  U,  Teleg.  Uo,,  88 
Ga.  25,  but  there  is  no  suggestion  in  that  de- 
cision that  the  broken  contract  was  unlawful. 
On  the  contrary,  this  language  will  be  found 
in  the  opinion:  **  We  think  this  standard  can- 
not be  invoked,  for  the  reason  that  contracts 
relating  to  *  futures'  are  illegal;  and  we  see  not 
how  an  illegal  contract  can  be  called  in  to 
measure  the  damages  sustained  by  reason  of 
the  breach  of  a  legal  contract."  There  may  be 
strong  reasons  of  public  policy  why  legislation 
ought  to  prohibit  all  dealings  in  futures,  and 
all  communication  by  telegraph  tending  to 
foster  or  facilitate  such  dealings;  but  In  the 
present  state  of  the  law,  no  matter  how  reluc- 
tant telegraph  companies  may  be  to  transmit 
and  deliver  messages  of  this  class,  especially 
if  their  reluctance  arises  after  they  have  ac- 
cepted pay  fordoing  it,  they  have  no  option  but 
to  perform  the  service  or  pay  the  penalty. 

Judgment  reversed. 

Lumpkiii,  (/.,  not  presiding. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OP  NORTH  CAROLINA. 


Be  A.  SPAIN  et  at, 
(47  Fed.  Bep.  808.) 


1. 


pi 


of  goodm  mamilkctiired  hy  their  prin- 
cipal at  his  residenoe  in  another  State* 

and  In  taking  orders  for  such  goods,  which  are 
transmitted  to  the  principal  to  be  filled,  cannot 
be  compelled  to  pay  a  license  tax  by  the  State  in 


KoTB.— PwWJers  and  drummen  <u  reUUed  to  inUr- 

etate  commerce, 

A  state  tax  on  peddlers  who  carry  goods  and  de- 
14L.R.A. 


liver  them  when  they  seU  them  is  not  unoonstitu- 
tional  as  a  regulation  of  interstate  commerce  if  no 
discrimination  is  made  against  persons  or  property 
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which  they  are  operatiog  whether  tbey  are  within 
its  statutory  definition  of  peddlers  or  not. 
2.   Filling  orders  taken  from  house  to 
boose  bjr  an  a^ent  in  another  State 

by  sendinflr  the  articlee  in  bulk  to  the  agent  to  be 
distributed  by  him  does  not  subject  the  latter  to 
the  payment  of  a  license  tax  as  a  peddler  when 
he  breaks  the  bulk  and  besrins  the  distribution. 

(July  8,  1801.) 

APPLICATION  by  A.  Spain  and  W.  G. 
McGune  for  a  writ  of  habeas  corpus  to 
obtain  release  from  imprisonment.    Prisonen 
discharged. 
The  facts  sufficiently  appear  in  the  opinion. 

'  Bond,  J.,  deliyered  the  opinion   of   the 
court: 

The  above-named  parties  were  employed  by 
Gately  &  Conroy,  manufacturers  and  dealers 
in  agents'  specialties,  to  sell  their  goods,  which 
connsted  of  lamps,  lamp  shades,  castors,  lam- 
brequins, and  every  variety  of  household 
goods. 

Gately  &  Conroy  were  citizens  of  West  Vir- 
ginia, and  their  manufactory  was  at  Charles- 
ton in  that  State.  The  petitioners,  in  pursuit 
of  their  business,  reached  Raleigh,  North  Caro- 
lina, and  proceeded  to  sell  the  goods  of  Gately 
&  Conroy  on  the  installment  plan  by  samples. 
Their  method  was  to  carry  their  samples  from 
door  to  door,  and  if  they  found  anything  they 


exhibited  was  wanted  by  the  householder,  the 
householder  or  purchaser  ordered  it  by  written 
order  direct  from  the  manufacturers  at  Charles- 
ton, West  Virginia.  No  sample  in  the  handft 
of  the  petitioner  was  ever  sold.  When  the 
purchaser's  orders  reached  Charleston,  the  va- 
riety of  household  articles  were  all  packed  in 
one  or  more  boxes,  and  were  consigned  to  pe- 
titioners, to  be  by  them  delivered,  upon  their 
delivery,  the  purchaser  signed  another  Contract 
with  the  manufacturers  respecting  future  pay- 
ments,  which  was  forwarded  to  them  at  Charles- 
ton. The  form  of  the  order  and  agreement  to- 
pay  on  the  installment  plan  is  here  insert: 

Place Date 180.. 

This  is  to  certify  that  I  have^ 
this  day  ordered  from  Gately 
&  Conroy fthrouffh  their  agent- 
One  

To  be  delivered 

Signed  

Aadress 

Occupation 

NoTB.— All  convaasing  required  to  be  done  by 
sample  and  above  spaces  filled. 

Collect 

No  agreement  recognized  that  is  not  con- 
tained  in  this  contract. 

For  the  sum  of  %  ,  to  be  paid  by  me,  the 
undersigned,  Gately  &  Conroy  have  this  day 
sold  andf  delivered  to  me  the  following  chattelsr 
I  have  paid  on  account  of  said 

Furchase  price,  the  sum  of  $ ,  cash,  and* 
am  to  pay  the  balance  as  follows:  $ 


Date 189. 

Subscriber 

Address 

Article 

Price 

Delivered....  189. 

Amount  paid 

A«:ent 


of  other  States.  Howe  Mach.  Ck).  v.  Gage,  100  U.  8. 
67(1,  26  :L.  ed.  764;  fie  Wilson  (D.  C.)  12  L.  B.  A.  684; 
State  V.  Bmert,  11  L.  B.  A.  219, 8  Inters.  Com.  Bep. 
527, 10»  Mo.  241;  Com.  v.  Gkurdner,  7  L.  B.  A.  066, 133 
Pa.  284. 

But  a  sale  by  sample  of  goods  not  yet  brought 
Into  the  State  and  owned  by  a  nonresident  cannot 
be  subjected  to  a  state  tax  or  license  fee  as  that 
would  constitute  a  regulation  of  interstate  'com- 
merce. Bobbins  v.  Shelby  County  Taxing  Dlst.  120 
n.  S.  490,  ao  L.  eii.  696;  Corson  v.  Maryland,  120  U.  S. 
602, 80  L.  ed.  690:  Asher  v.  Texas,  2  Inters.  Com.  Bep. 
241,  128  lU.  S.  130, 82  L.  ed.  869,  reversing  Ex  parte 
Asher,  28  Tex.  App.  66B;  Stoutenburgh  v.  Hennlok, 
129  U.  8. 141, 8S  L.  ed.  637,  affg.  Re  Hennick,  7  Cent. 
Bep.  SOT,  5  Mackey,  489;  Ex  parte  Murray  (Ala.)  8 
Inters.  Com.  Bep.  674;  McLaughlin  v.  South  Bend, 
10  Ii.  B.  A.  857, 126  Ind.  471;  State  v.  Agee,  88  Ala. 
110;  State  v.  Bracco,  108  N.  C.  849;  Ft.  Scott  v.  Pel- 
ton,  89  Kan.  764;  Ex  parte  Stockton,  83  Fed.  Bep.  96; 
Ferraris  v.  Kyle,  19  Nev.  486;  Simmons  Hardware 
Co.  V.  MoGulre,  39  La.  Ann.  848. 

An  ordinance  requvlng  a  license  tax  from  ped- 
dlers  and  declaring  that  all  persons  selling  from 
house  to  house  by  retail  from  samples  or  otherwise 
shall  be  deemed  peddlers  is  void  as  a  regulation  of 
commerce  so  far  as  it  relates  to  sales  by  residents  of 
other  States.  Re  Klmmel,  8  Inters.  Com.  Bep.  114, 
41  Fed.  Bep.  776. 

The  same  rule  applies  to  the  solicitation  of  orders 
for  books  not  yet  brought  into  the  State  and  owned 
by  a  nonresident.  Re  White,  11  L.  B.  A.  284,  8  In. 
ten.  Com.  Bep.  681, 4B  Fed.  Bep.  918:  Bloomington 
V.  Bourland  (111.)  May  11, 1891. 

The  same  is  true  as  to  a  canvasser  for  froods  or 
books  as  an  agent  for  a  person  doing  business  in 
another  State,  even  though  he  has  a  branch  office 
within  the  State  to  supply  canvassers.  Re  Nichols, 
48  Fed.  Bep.  164. 

But  one  bringing  goods  into  a  State  for  the  pur- 
pose of  peddling  them  is  subject  to  a  state  statute 
requiring  a  license  for  peddling.    Bash  v.  f^rley 
Ty.)  12  Ky.  L.  Bep.  913. 

Ii.  R.  A. 


A  state  tax  on  stove  range  agents  selUnir  ffoods- 
which  are  within  the  State  is  not  a  regulation  of  in- 
terstate commerce.  Hynes  v.  Brings,  41  Fed.'Bep.r. 
468. 

An  occupation  tax  required  from  every  person 
or  firm  who  peddles  clocks  is  not  a  regulation  of 
commerce.    Er  parte  Butin.  28  Tex.  App.  804. 

But  such  a  tax  by  a  territory  levied  upon  each 
peddler  of  watches,  docks  or  other  wares  not  manu^ 
factured  wltbin  the  territory  is  unoonstitutlbnal  as 
an  attempted  discrimination  against  manufactnres- 
of  other  States.    Bogers  v.  McCoy  ( Dak. )  May.:i880. . 

An  ordinance  imposingratax  upon  travelinir  mer- 
chants vending  merchandise  other  than  the  nuuiu— 
factures  of  the  State  is  an  unoonstitutlona]  regu- 
lation of  interstate  commerce.    Ex  parte  Thomas,. 
71Cal.204. 

A  state  statute  requiring  a  license  of  a  person 
peddling  tea  which  is  the  growth  of  a  foreign 
country  is  unconstitutional.  State  v.  Pratt,  4  New 
Eng.  Bep.  357, 59  Yt.  560. 

A  state  tax  on  peddlers  of  sewing  machines  is 
not  unconstitutional  if  it  applies  alike  to  tbooe 
manufactured  in  the  State  and  out  of  it.    Howe 
Macb.  Co.  V.  Gage,  100  U.  S.  676, 25  L.  ed.  754:  Singer - 
Mfg.  Co.  V.  Wright,  88  Ffed.  Bep.  121. 

The  same  is  true  of  a  statute  requiring  a  state 
license  for  '*any  agent  traveling  wich  one  or  more 
horses"  to  '^sell  any  lightning  rod,  sewing  machine 
or  organ  or  other  musical  instrument.*^  State  v. 
Blchards,  3  L.  B.  A.  705,  82  W.  Ya.  848. 

But  a  discrimination  between  oitiEens  of  the 
State  and  citisens  of  other  States  as  to  the  price  of 
license  is  prohibited  by  U.  S.  Const.,  art.  4, 1 2.  State 
V.  Wiggin,  1  L.  B.  A.  66,  64  N.  H.  506. 

A  state  statute  requiring  a  license  from  every 
peddler  or  itinerant  trader  by  sample  or  otherwise 
unless  he  is  a  disabled  soldier  of  the  State,  is  unoon- 
stitutional  as  a  regulation  of  commeroe.  Wrought- 
Iron  Bange  Co.  v.  Johnson,  8  L.  B.  A.'278.,  8  Inters^ 
Com.  Bep.  146,  84  Ga.  754. 

B.A.B. 


1891. 


Re  Spain. 
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each  and  every ^until  the  full  amount  is 

paid.  To  secure  deferred  payments,  I  hereby 
rdinguish  unto  the  said  Gately  &  Conroy,  all 
my  right,  title  and  ownership,  in  and  to  said 
chattels,  to  have  and  to  hold  the  same  until 
said  indebtedness  is  paid;  and  in  consideration 
that  I  will  meet  said  payments  promptly,  and 
will  safely  keep  said  chattels  and  use  the  same 

with  care  at ,  and  that  I  will  not  remove 

the  same  therefrom,  without  their  knowledge 
and  consent  first  obtained,  the  said  Gkitely  & 
Conroy  hereby  permit  me  to  hold  said  chat- 
tels for  them,  and  to  enjoy  the  use  of  the 
same,  while  in  my  possession,  on  the  following 
conditions: 

If  I  fail  to  promptly  pay  any  one  of  said 
deferred  payments  when  the  same  become 
due,  or  if  I  misuse  said  chattels,  or  remove, 
or  attempt  to  remove,  the  same,  or  any  part 
thereof,  rrom  said  location,  or  in  case  of  the 
seizure  of  the  same  by  process  of  law,  or  in 
case  the  said  Gately  &  Conroy  have,  in  their 
opinion,  good  reason  to  fear  for  the  safety  of 
their  interest  in  said  chattels,  the  said  Gately 
&  Conroy  are  to  have,  and  are  hereby  con- 
ceded the  right,  to  take  said  chattels  back  into 
their  possession,  without  previous  demand 
and  without  legal  writ,  and  for  that  purpose  I 
hereby  give  them,  or  their  agents,  the  authority 
to  enter  my  premises  without  legal  process,  at 
any  reasonable  hour  of  the  day,  and  carry  said 
chattels  away. 

It  is  expressly  understood,  however,  that  if, 
for  any  of  the  foregoing  reasons,  said  chattels 
are  retaken  by  said  Gately  &  Conroy,  under 
the  terms  of  this  instrument,  the  said  Gately 
&  Conroy  may  repair  and  store  the  same  at  my 
expense,  and  may  sell  the  same  within  a  rea- 
sonable time  at  private  sale  or  otherwise,  in  the 
regtilar  course  of  business,  and  pay  over  to  me, 
or  my  assigns,  the  proceeds  of  such  sale  re- 
maining after  first  deducting  therefrom  all 
sums  still  owing  by  me  on  account  of  the 
above  mentioned  deferred  payments,  together 
with  all  reasonable  charges  and  expenses  at- 
tending the  recovery,  repair,  storage  and  sale 
of  said  chattels  (including  court  costs  and  at- 
torney's fees). 

Party's  name  in  full 


Witness  our  hands  and 

seals  this     day  of     189  . 

Gately  &  Conroy.  [Seal] 

[Seal] 


Home  address: 
No.  Street. 

Postofflce 
State, 
Agent, 

There  is  no  dispute  about  the  facts.  For 
conducting  this  business,  the  petitioners  were 
arrested  by  the  authorities  of  North  Carolina, 
and  being  held  in  custody  have  petitioned  to 
be  relea^  on  habeas  corpus,  because  their 
arrest  and  imprisonment  are  in  violation  of 
the  Constitution  of  the  United  States. 

The  charge  against  the  petitioners  is  that 
they  violate  chap.  216,  §  24,  of  the  Laws  of 
North  Carolina  of  1889. 

This  chapter  and  section,  so  far  as  this  case 
is  conce  ^ed,  is  in  the  words  following: 

"  Every  person  a  citizen  of  the  United  States 
authorized  to  do  business  in  this  State,  who,  as 

principal   or  agent,  peddles goods, 

wares  or  merchandise,  shall  pay  a  license  tax 
as  follows ' 
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The  tax  prescribed,  petitioners  refused  to 
pay. 

The  question  then  to  be  determined  is 
whether  or  not  this  Act  is  in  violation  of  the 

g revision  of  the  Constitution  which  gives  to 
ingress  the  power  to  regulate  commerce  be- 
tween the  States. 

In  the  case  of  Bobbins  v.  S^lby  County  Tax- 
ing Dist.,  120  U.  S.  489,  80  L.  ed.  694,  the  su- 
preme court  has  said  in  a  most  elaborate  opin- 
ion by  Justice  Bradley,  that  the  negotiation  of 
sales  of  goods  which  are  in  another  State  for 
the  purpose  of  introducing  them  into  the  State 
where  the  negotiation  is  made,  is  interstate 
commerce.  The  Carolina  statute  applies  to 
every  person  a  citizen  of  the  United  States, 
and  makes  no  discrimination  between  the  citi- 
zens of  that  State  and  those  of  the  other  States. 
But  in  the  same  opinion,  the  supreme  court 
AMermines  that  this  is  of  no  consequence  be- 
cause interstate  commerce  cannot  be  taxed  at 
all,  whatever  a  State  may  choose  to  do  in  the 
way  of  taxing  its  own  citizens  engaged  in 
trade. 

We  may  conclude  then,  safely,  that  these 
petitioners,  when  engaged  in  showing  the 
samples  of  goods  manufactured  by  their  prin- 
cipals in  West  Virginia,  were  engaged  in  inter- 
state commerce,  and  that  whether  or  not  they 
came  within  North  Carolina's  statutory  defi- 
nition of  peddlers,  they  could  not  be  taxed  by 
that  State. 

So  far,  the  facts  in  this  case  coincide  with 
those  in  RolMne  v.  Shelby  County  Tax,  Diet, 
supra.  There  is  a  fact,  however,  in  this  case 
which  it  is  ar^ed  distinguishes  it  from  that. 
It  is  admitted  here  that  while  these  petition- 
ers, *' drummers,"  as  they  are  styled  in  the 
Shelby  County  Taxing  District  Case,  were  en- 
gaged in  the  sale  of  goods  from  the  West  Vir- 
ginia factory,  which  were  ordered  by  the  pur- 
chaser directly  from  that  State,  nevertheless 
the  whole  of  the  articles  sold,  comprising  every 
variety  of  small  household  stufif,  was  placed  in 
a  box  or  boxes,  consigned  in  bulk  to  petitioners 
for  distribution,  and  that  when  the  box  con- 
taining them  was  opened,  the  property  became 
intermingled  with  the  property  of  the  State 
and  was  taxable,  and  the  peddling  of  it  liable 
to  the  tax  prescribed. 

We  are  of  opinion  that  under  the  decisions 
of  the  supreme  court,  this  property  did  not 
become  taxable  in  North  Carolina  until  it 
reached  the  purchaser.  It  is  idle  to  say,  as 
the  supreme  court  does  in  the  case  quoted,  that 
a  nonresident  may  send  drummers  or  persona 
to  solicit  sales  in  a  sister  State,  but  that  the 
State  may  tax  him  for  making  delivery  of  the 
goods  sola.  If  these  goods,  which  petitioners 
sold  in  North  Carolina,  had  been  placed  in 
charge  of  an  express  company,  packed  in 
boxes,  with  directions  to  open  the  box  at  the 
point  of  consignment  and  to  deliver  to  the  par- 
ties whose  names  were  on  a  descriptive  book, 
the  several  articles  set  down  therein  to  them  as 
purchasers,  could  the  express  company  have 
been  a  peddler?  The  right  to  sell  implies  the 
obligation  and  right  to  aeliver.  It  is  as  much 
interstate  commerce  to  do  one  as  the  other. 

We  are  of  opinion  that  tiie  arrest  of  these 
parties  was  illegal,  for  the  reasons  above  given  ^ 
and  direct  their  discharge  from  custody. 
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CITY  OP  TITUSVTELLE 
J.  W.  BRENNAN.  Appt. 


( 


.Fa. 


.) 


One  floUcitinif  orders  for  goods  flrom 
house  to  house  cannot  re  Aise  to  comply 
with  the  terms  of  a  police  ordinance 

reffulatlDff  such  buaineBs,  which  applies  to  all 
alike,  on  the  ground  that  he  is  engaged  in  inter- 
state oommoroe,  because  he  is  working  for  a  per- 
son domiciled  in  another  State  and  simply  exhibits 
samples  and  takes  orders  which  are  filled  by  an- 
other agent  or  by  eipress. 

(October  6, 18B1.) 


APPEAL  by  defeodant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Crawford 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  a  penalty  for  defendant's 
alleged  violation  of  a  city  ordinance.      Af- 

HrrMd, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Roser  Sherman  and  Samuel 
Onunbine*  ^r  appellant: 
t  The  power  of  the  State  to  regulate  the  sale 
within  her  limits  of  commodities  injurious  to 
public  health,  morals  or  peace,  is  recognized 
as  existing,  superior  to  the  power  of  Congress 
to  regulate  commerce  among  the  States;  but 
the  exercise  of  this  power  can  begin  only  when 
the  article  sold  ceases  to  be  in  the  ownership 
of  the  citizen  of  another  State. 

Leisy  v.  Hardin,  136  U.  S.  100-124,  84  L. 
ed.  1^,  187;  Bobbins  v.  8/ielby  (Jaunty  Tax. 
Dist.  120  U.  8.  497,  80  L.  ed.  697. 

The  courts  of  Pennsylvania  have  not  de- 
cided contrary  to  what  is  now  the  prevailing 
opinion  as  to  the  law. 

Warren  v.  Qeer,  9  Cent.  Rep.  807, 117  Pa. 


207;  Com.  v.  Gardner.  7  L.  R.  A.  666,  188  Pa. 
284. 

This  case  is  precisely  like,  but  in  some  re- 
spects stronger  than,  BMin$  v.  Skeiby  County 
Tax,  Dist.  120  U.  8.  489,  80  L.  ed.  694.  See 
also  Bothermel  v.  Meyerle,  9  L.  R.  A.  866,  8 
Inters.  Com.  Rep.  815,  186  Pa.  250-256. 

This  was  an  indirect  tax  upon  Mr.  Shepard's  * 
business  and  property. 

WelUm  V.  Mi89ouri,  91  U.  8.  275,  28  L.  ed. 
847;  Waaing  v.  Michigan,  116  D.  8.  446,  29  L. 
ed.  691. 

Mr,  Oeorg^e  A.  Chase,  for  appellee: 

The  fee  required  to  be  paid  by  the  ordinance 
is  not  a  tax,  but  a  license  fee.  It  is  not  a  tax 
upon  either  the  business  or  property  of  Shep- 
ard  &  Co.,  but  a  condition  precedent  before  the 
defendant  Brennan  shall  pursue  the  occupation 
of  canvasser,  hawker,  peddler  or  agent. 

See  Cooley,  Taxn.  886;  Burroughs,  Taxn.  § 
79;  Cooley,  Const.  Lim.  202,  and  note. 

If  it  be  a  license  fee  or  tax  it  cannot  be  a 
regulation  of  commerce. 

License  Tax  Cases,  72  U.  8.  6  Wall.  471,  18 
L.  ed.  500;  Csborne  v.  Mobile,  88  U.  8.  16 
Wall.  479,  21  L.  ed.  470;  Ward  v.  Maryland, 
79  U.  8.  12  WaU.  418,  20  L.  ed.  499.  See 
Jioston  V.  8ehaffei\  9  Pick.  415;  Dillon,  Mun. 
Corp.  4th  ed.  §  857,  note  S,  and  cases  cited; 
Tenney  v.  Lem,  16  Wis.  566. 

Under  a  power  to  "license,  tax,  regulate, 
suppress  and  prohibit  hawkers,  peddlers, 
pawnbrokers,"  etc.,  a  city  may  grant  licenses 
imposing  such  conditions  and  burdens  as  it 
sees  fit. 

fMunder  v.  Chicago,  111  III.  291.  See  also 
Wai-ren  v.  Oeer,  9  Cent.  Rep.  307, 117  Pa.  207; 
Com.  V.  Oc^rdner,  7  L.  R.  A.  666,  188  Pa.  284. 

Williams,  /.,  delivered  the  opinion  of  the 
court: 
There  are  two  questions  presented  by  this 


NOTS.— Foliditv  of  ordinances  regulatino  hawMno  i 

and  peddUng. 

A  municipal  corporation  may  refirulate  and  li- 
oense  the  business  of  peddling,  but  Is  not  warranted 
in  Imposing  ia  tax  upon  such  busineGS,  especially 
when  It  discriminates  against  nonresidents.  Muhl- 
enbrinck  v.  Long  Branch  Ck)mr8.  42  N.  J.  L.  866, 86 
Am.  Rep.  618. 

In  Kip  V.  Patereon,  36  L.  J.  L.  298,  under  author- 
ity in  the  charter  of  the  city  to  pass  ordinances 
regulating  its  general  police,  an  ordinance  passed 
exacting  a  fee  of  five  cents  for  each  use  of  the  pub- 
lic streets  of  Paterson,  to  aeU  hay,  wood,  or  country 
produce,  or  other  articles  usually  sold  in  open 
market,  was  held  to  be  unreasonable  as  a  regula- 
tion, and  Illegal,  because  it  was  a  tax. 

So  in  New  York  v.  Second  Ave.  R.  Co.,  38  N.  Y. 
261,  the  Court  of  Appeals  of  the  State  of  New  York 
held  that  an  ordinance  of  the  common  coancil  of 
New  York,  requiring  a  payment  of  $50  annuaUy 
for  a  license  for  every  passenger  car  running  in 
the  city  below  126th  street  was  not  a  police  regula- 
tion unddr  the  general  powers  of  the  city  to  make 
laws  and  ordinances  for  the  good  government  of 
the  city,  but  a  tax  upon  the  company  for  revenue 
purposes  In  derogation  of  its  rights  of  property, 
and  on  that  account  unlawful  and  void. 
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Authority  under  a  charter  to  pass  by-laws  and 
ordinances  to  Ucense,  control,  regrulate,  or  prohibit 
a  business  or  traffic  within  a  municipality  gives  no 
power  to  Impose  a  tax  for  revenue  purposes.  The 
powers  are  essentially  different  and  distinct.  Tliey 
may  be  unitedly  exercised,  if  such  appears  to 
be  the  legislative  will,  but  between  them  there  is 
no  necessary  or  legal  connection.  Essex  County 
Freeholders  v.  Barber,  7  N.  J.  L.  78. 

In  the  case  of  State  v.  Hoboken,  41  N.  J.  L.  71, 
where  this  question  received  full  consideration, 
and  many  authorities  are  collected,  the  prevailing 
opinion  is  in  denial  of  the  ability  of  municipal  gov- 
ernments to  use  the  power  of  licensing  as  a  revenue 
measure,  unless  a  legislative  intent  is  manifested 
that  such  power  may  be  used  for  that  purpose. 
Muhlenbrinck  v.  Long  Branch  Comrs.  42  N.  J.  L. 
864,  86  Am.  Uep.  518. 

The  fact  that  the  license  fee  is  payable  into  the 
treasury  of  the  municipality,  provided  the  fee  be 
a  reasonable  fee,  does  not  impress  it  with  the 
character  of  a  tax.  Johnson  v.  Philadelphia,  60 
Pa.  445. 

All  ordinances  must  be  reasonable,  and  not  in- 
consistent with  the  laws  of  the  State.  2  Kyd,  Ooip. 
107;  Dillon,  Mun.  Corp.  0  319;  Kip  v.  Paterson,  26  N. 
J.  L.  296;  Cooley,  Const.  Lim.  200, 20L 
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record.  The  first  is  whether  the  court  below 
was  correct  in  findingas  a  fact  that  the  defend- 
ant was  a  peddler.  The  other  is  whether,  as  a 
matter  of  law,  the  defendant  is  en^ged  in  in- 
terstate commerce  and  is  under  the  protection 
of  the  national  government.  If  the  defendant 
is  a  peddler,  the  law  is  settled  in  this  State  that 
he  is  not  above  the  obligation  to  conform  1o  the 
requirements  of  the  laws  of  the  State  regulating 
the  business  of  peddling.  The  Leeislature  has 
pronounced  his  business  to  be  injurious  in 
tendency,  and  has  forbidden  anyone  to  engage 
in  it  except  under  certain  regulations  intended 
to  bring  such  person  under  the  notice  of  the 
local  authorities,  and  afford  some  little  security 
for  his  good  behavior.  These  regulations  have 
been  made  in  the  exercise  of  the  police  power, 
to  protect  the  public  from  fraud  and  violence, 
and  they  are  constitutional  and  valid.  Com,  v. 
Gardner,  183  Pa.  284,  7  L.  R.  A.  666. 

But  what  is  the  defendant's  business  as  gath- 
ered from  the  facts  appearing  in  the  case  stated  ? 
He  certainly  is  not  an  importer,  or  a  wholesale 
dealer  supplying  the  trade  in  this  State,  from  a 
source  of  supply  beyond  the  state  lines,  in  orig- 
inal or  unbroken  packages.  He  is  not  a '  'drum- 
mer" or  traveling  agent  acting  as  an  interme- 
diary between  the  importer  or  the  wholesaler, 
and  the  local  trade.  Although  he  carries  a  few 
articles  on  his  back  or  in  his  wagon  he  would 
hardly  ask  us  to  hold  that  he  was  en^ged  in 
interstate  transportation.  He  comes  mto  this 
State,  according  to  the  case  stated,  in  order  that 
he  may  here  engage  in  the  business  of  going 
from  bouse  to  house  to  sell  frames  and  pictures 
for  a  dealer  who  resides  in  another  State.  He 
hunts  his  customers  in  their  own  homes.  To 
the  inmates  of  the  homes  into  which  he  intrudes 
himself  he  exhibits  what  he  alleges  to  be  a  sam- 
ple of  the  goods  he  is  prepared  to  supply.  The 
only  apparent  difference  between  him  and  the 
ordinary  pack  peddler  is  that  the  peddler  pro- 
duces the  precise  article  he  offers  for  sale,  and 
delivers  it  to  the  purchaser  on  the  spot;  while 
the  defendant  produces  from  his  pack  a  sample, 
the  customer  buys  on  his  assurance  that  the  arti- 
cle will  be  like  it,  and  the  article  is  subsequently 
delivered  by  some  itinerant,  or  by  express,  if  it 
is  delivered  at  all.  There  is  in  each  case  the 
same  intrusive  domiciliary  visitation,  the  same 
relentless  personal  pursuit  of  a  purchaser,  the 
same  practiced  and  persistent  itinerant  salesman 
adroitly  pressing  his  wares  on  the  attention  of 
those  who  neither  need  nor  wish  for  them,  but 
who  are  unable  to  resist  the  wiles  or  penetrate 
the  deceptions  practiced  upon  them.  The  busi- 
ness of  both  is,  in  general  character,  the  same. 
"Whether  the  difference  in  mode  of  delivery 
should  distinguish  the  one  from  the  other  is, 
in  this  case,  a  matter  of  no  consequence  what- 
ever. The  ordinance  under  which  this  suit 
was  brought  is  not  directed  against  peddlers  by 
name,  but  against  a  particular  method  of  mak- 
ing sales  01  goods.  It  forbids  any  person, 
whether  a  citizen  of  this  or  any  other  State,  to 
engage  in  the  business  of  canvassing  or  solicit- 
ing within  the  City  of  Titusville  for  orders  for 
g<^s,  books,  paintings,  wares  or  merchandise 
of  any  kind,  without  first  obtaining  a  license 
from  the  mayor  for  that  purpose.  It  does  not 
discriminate  against  citizens  of  other  States,  or 

f:oods  grown  or  manufactured  in  other  States, 
t  does  not  wholly  prohibit  the  exercise  of  any 

14L.R.A. 


trade  or  business.  It  regulates  a  particular 
business  in  such  a  manner  as  to  bring  those 
who  engage  in  it  under  the  notice,  and  so  far 
as  possible  under  the  supervision,  of  the  police 
authorities  of  the  City.  Whether  the  defend- 
ant is  a  peddler  is  therefore  not  the  question  to 
be  settled.  It  is  whether  the  defendant  is  en- 
izaged  in  the  business  described  in  the  ordinance. 
If  he  is,  and  the  agreed  facts  show  clearly  that 
he  is,  then  he  must  obey  it  or  show  that  it  is 
not  binding  on  him.  We  do  not  understand 
that  he  denies  the  power  of  the  city  to  pass 
such  an  ordinance  upon  the  authority  of  any 
of  our  own  cases. 

The  case  of  Warren  v.  Qeer,  117  Pa.  207,  9 
Cent.  Rep.  807,  involved  the  validity  of  an  or- 
dinance drawn  in  almost  the  identical  words 
found  in  this  one.  The  court  below  held  that 
the  borough  had  not  power  to  pass  such  an  or- 
dinance because  it  interfered  with  the  exercise 
of  a  common  right.  This  court  held  otherwise, 
and  distinctly  asserted  the  power  of  the  borough 
to  make  and  the  duty  of  the  courts  to  enforce, 
the  ordinance.  But  it  is  urged  that  the  United 
States  courts  have  held  another  doctrine,  and 
that  we  should  put  ourselves  in  harmony  with 
the  law  as  held  by  them.  We  recognize  the 
duty  to  whidi  our  attention  is  thus  called  and 
shall  discharge  it  with  great  plea<iure  wherever 
we  find  ourselves  in  conflict  with  the  decisions 
of  the  Supreme  Court  of  the  United  States  up- 
on this  or  any  other  subject.  We  are  thus, 
brought  to  consider  the  so-calM  "federal  ques- 
tion,— the  question  whether  the  man  who  sells 
ready-made  clothing,  pinch-beck  jewelry,  pic- 
ture frames,  or  other  articles,  from  house  to 
house,  by  personal  solicitation  addressed  to  one 
whom  he  has  brought  to  bay,  in  the  privacy  of 
his  or  her  own  home,  is  engaged  in  interstate 
commerce,  and  therefore  superior  to  the  police 
power  of  the  States.  We  shall  not  undertake 
a  definition  of  interstate  commerce.  It  is  per- 
haps too  early  to  attempt  it.  But  the  Supreme 
Court  of  the  United  States  has  provided  us  with 
abundant  authority  upon  the  real  question  we 
have  to  consider,  which  is,  whether  the  busi- 
ness of  the  defendant  is  subject  to  the  police 
power?  In  Boston  Beer  Co.  v.  MasmehvMiU, 
97  U.  S.  26,  24  L.  ed.  989,  that  court  laid  down 
the  broad  proposition  that  "all  rights  are  held 
subject  to  the  police  power  of  the  State. "  In  the 
course  of  a  very  satisfactory  discussion  of  the 
subject  by  the  learned  justice  delivering  the 
opinion  of  the  court,  this  lan^age  is  employed: 
"Whatever  differences  of  opinion  may  exist  as 
to  the  extent  and  l)oundaries  of  the  police 
power,  and  how  difficult  it  may  be  to  render  a 
satisfactory  definition  of  it,  there  seems  to  be 
no  doubt  that  it  does  extend  to  the  protection 
of  the  lives,  health,  and  property  of  the  citizen, 
and  to  the  preservation  of  good  order  and  the 
pub!  ic  morals.  The  Legislature  cannot  by  any 
contract  devest  itself  of  the  power  to  provide 
for  these  objects.  They  belong  emphatically 
to  that  class  of  objects  which  demand  the  ap- 
plication of  the  maxim,  saliLS  popuU  suprema 
lex.  In  Mvgler  v.  Kansas,  128  U.  8.  628,  81 L. 
ed.  205.  a  law  which  did  not  regulate  but  ab- 
solutely prohibited  the  manufacture  and  sale 
of  liquors  in  Kansas  was  sustained  as  a  valid 
exercise  of  the  police  power.  To  the  same  ef- 
fect is  Fosters.  Kanma,  112  U.  S.  201,  206,  28 
L.  ed.  629,  696.    Equally  conclusive  upon  this 
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point  are  the  o.eomargan'De  cases.  This  State 
forbade  both  the  manufacture  and  sale  of  that 
commodity  except  under  restrictions  which 
were  destructive  to  the  business.  We  held  the 
law  valid  as  an  exercise  of  the  police  power, 
and,  on  appeal,  the  Supreme  Court  of  the 
United  States  affirmed  the  decision.  The  fact 
that  the  article,  the  manufacture  and  sale  of 
which  is  regulated  or  prohibited,  is  made  un- 
der the  authority  of  letters- patent  granted  by 
the  United  States  does  not  prevent  the  exercise 
of  the  police  power  of  the  States. 

In  Patterson  v.  Kentvdcy,  07  U.  S.  501,  24 
L.  ed.  1115,  this  question  was  raised,  and  it  was 
held  that  letters-patent  confer  no  new  or  inde- 
pendent right  01  sale  but  secure  an  exclusive 
right  in  the  discovery  to  the  inventor  or  his  rep- 
resentative. This  ri^ht  is  incorporeal,  but 
*'the  use  of  the  tangible  property  that  comes 
into  existence  by  the  application  of  the  discov- 
ery is  not  beyond  the  control  of  State  Legis- 
lature." 

On  the  other  hand,  it  was  dlstinctlv  held  in 
Pattenon  v.  Kentucky r^ti^t.  the  rigiit  which 
the  patentee  or  his  assignee  possesses  in  the 
property  created  by  the  application  of  a  pat- 
ented discovery  must  be  enjoyed  subject  to 
the  complete  and  salutary  power,  with  which 
the  States  have  never  parted,  of  so  defining 
and  regulating  the  sale  and  use  of  property 
within  their  respective  limits  as  to  afford  pro- 
tection to  the  many  airainst  the  injurious  con- 
duct of  the  few." 

In  Webber  V,  Virginia,  103  U.  S.  844,  26  L. 
ed.  565,  it  was  said  by  Justice  Field,  delivering 
the  opinion  of  the  court,  that  "  the  patent  for 
a  dynamite  powder  does  not  prevent  the  State 
from  prescribing  the  conditions  of  its  manu- 
facture, storage,  and  sale  so  as  to  protect  the 
communitv  from  the  danger  of  explosion." 

But  whfle  the  existence  of  the  police  power 
is  thus  clearly  recognized  by  the  courts  of  the 
United  States,  it  must  be  exercised  by  means 
of  laws  that  are  equal  and  uniform  in  Uielr 
operation.  It  must  not  be  made  use  of  as  a 
means  for  discriminating  between  citizens  of 
the  different  States.  If  it  is,  it  loses  its  police 
character  and  becomes  an  unconstitutional 
trade  regulation.  Thus  the  State  of  Missouri 
passed  a  law  prohibiting  the  sale  of  ^oods 
crown  or  produced  or  manufactured  outside  of 
uiat  State  without  a  license.  To  sell  the  same 
goods  grown,  produced  or  manufactured 
within  the  State  no  license  wns  required. 
This  law  was  held  to  be  void  because  it  was 
designed  to  operate  against  the  citizens  of  other 
States  and  in  favor  of  the  citizens  of  Missouri. 
Wdton  V.  Missouri,  91 U.  S.  275,  28  L.  ed.  847. 

When  the  burden  imposed  is  equal,  without 
regard  to  citizenship,  similar  laws  have  been 
upheld.  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715. 

If  the  defendant  was  an  importer  of  frames 
there  could  be  no  doubt  of  his  right  to  ship 
them  in  original  bales  or  packages  into  the 
State  and  in  that  condition  to  sell  them.  There 
is  just  as  little  doubt  of  his  right  to  ship  into 
the  State  one  frame,  for  there  is  no  law  of  the 
State  which  prohibits  his  sale  of  a  single  frame. 

What  the  law  is  aimed  at  is  not  the  sale  of 
frames  at  wholesale  or  at  retail,  but  personal 
solicitation  from  house  to  house  by  canvassers, 
who,  like  peddlers,  are  here  to-day  and  gone 
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to-morrow;  whose  flippant  representations  can- 
not be  stopped,  and  whose  frauds  cannot  be 
punished,  unless  they  are  brought  under  the 
notice  and  to  some  extent  imder  the  control  of 
the  local  authorities.  What  trades  need  to  be 
restricted  and  forbidden  to  all  who  have  not 
obtained  a  license,  is  purely  a  legislative  ques- 
tion. The  sale  of  liquors,  the  Keeping  of  a 
hotel,  the  running  of  a  cab,  the  keeping  of  a 
lottery,  the  sale  of  lottery  tickets,  the  praciioe 
of  medicine,  the  manufacture  of  oleomargarine, 
peddling  from  bouse  to  house,  and  many  other 
kinds  of  business  have  been  the  subject  of  reg- 
ulation, restriction  or  prohibition  by  an  exer- 
cise of  the  police  power  of  the  several  States. 
Where  the  courts  have  interfered  in  such  cases 
it  has  been,  not  to  prevent  the  abuse  of  the  po- 
lice power;  and  to  see  that  its  hand  was  laid 
impartially,  and  without  discrimination  be- 
tween Slates,  on  the  evil  to  be  corrected. 
Whether  the  solicitation  from  house  to  house 
by  itinerant  venders  or  canvassers  is  an  evil  to 
be  suppressed,  or  reduced  in  its  proportions  by 
appropriate  legislation  is,  under  ordinary  cir- 
cumstances, as  we  have  said,  a  legislative  ques- 
tion. If  it  was  for  us  to  determine  aglance  at 
our  own  cases  would  determine  it.  The  books 
are  full  of  cases  arising  out  of  the  efforts  of 
those  who  have  been  defrauded,  to  recover 
their  money  to  be  relieved  from  their  bonds,  or 
notes  given  under  the  influence  of  a  bold  fraud, 
or  wheedled  out  of  them  under  pretense  that 
they  were  signing  a  receipt,  an  order,  a  prom- 
ise to  act  as  agent,  or  the  like.  There  is  prob- 
ably not  a  county  in  the  Commonwealth  into 
whose  courts  the  victims  of  the  frauds  of  trav- 
eling canvassers  for  Moris  Multicaulis  trees, 
patent  chums,  hay  forks,  washing-machines, 
self-hooking  or  self- unhooking  whifiie-trees, 
and  a  hundred  more  equally  worthless  things^ 
have  not  come  bv  petition  to  open  judgment, 
or  by  affidavit  ox  defense  to  an  action,  seeking 
relief.  It  is  the  same  story.  A  well-dressed, 
plausible  stranger,  with  flattery  and  promise 
of  enormous  gains,  induces  some  honest  but 
inexperienced  man  to  sign  a  paper  promising 
to  exhibit  some  worthless  article  left  with  him, 
to  his  neighbors  or  to  pay  for  it  at  a  small 
price,  when  he  has  sold  it  at  a  large  one,  or  the 
like,  and  goes  his  way.  Not  long  after  some 
other  stranger  presents  to  the  astonished  vic- 
tim his  promissory  note  for  one  or  two  or  five 
hundred  dollars  and  demands  payment.  It 
next  turns  up  in  the  hands  of  some  note-shaver 
and  then  litigation  b^ns.  The  loss  to  indus- 
trious, well-meaning  people  by  these  practices 
reaches  many  thousands  of  dollars  every  year. 
It  goes  to  support  in  idleness  a  class  of  swind- 
lers who  should  be  in  prison.  The  subject  is 
as  fairly  within  the  scope  of  police  legislation  as 
cheating  by  false  pretenses,  or  larceny  bv  a 
bailee.  We  should  as  soon  expect  the  thief, 
who  stole  goods  in  one  State  to  be  sold  in  an- 
other, to  be  protected  under  the  interstate  com- 
merce powers  of  the  genera]  government,  as 
that  the  traveling  cheats  who  lire  by  draw- 
ing the  blood  of  the  hard-working  but  too  con- 
fiding farmers  and  mechanics,  should  be  so 
Erotected.  It  may  be  that  the  defendant  is 
onest  and  sells  a  good  frame  for  an  honest 
price.  There  are,  no  doubt,  some  honest  ped- 
dlers and  canvassers,  worthy  men  and  women, 
who  are  needy  and  find  this  a  convenient  way 
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io  earn  money,  l^he  trouble  in  such  cases  is 
that  they  are  in  a  business  that  men  and  women 
who  are  not  honest  employ  as  a  means  of 
•8?nnd]ing;  and  that  the  business  is  therefore 
properly  put  under  some  regulations  and  re- 
strictions that  seem  to  them,  and  that  in  their 
oases  may  really  be,  unnecessary  and  burden- 
some. If  they  choose  to  embark  in  the  sale  of 
-strong  drink,  or  in  the  sale  of  goods  as  ped- 
dlers, or  as  canvassers,  or  of  oleomargarine, 
they  must  take  notice  of  the  restrictions  laid 
upon  the  business  they  select  and  comply  with 
ithem. 

The  judgment  u  affirmed. 


:ESTATE  of  WilUam  W.  LAW,  a  Minor. 


APPEAL  OF  PHILADELPHIA  FINANCE 

CO. 


(. 


Pa.. 


.) 


'X.Qmmj  placed  in  a  bank  bjr  a  trasiee 
nierily  for  safie  keepings  until  an  invest, 
ment  can  be  found,  althougrh  at  a  small  rate  of 
interest  and  with  a  requirement  of  two  weeks* 
notioe  for  withdrawal.  Is,  when  treated  by  the 
bank  as  a  deposit  and  so  entered  on  its  books, 
merely  a  deposit  and  not  a  loan  to  the  bank,  and 
is  not  at  the  trustee^s  risk  If  he  has  used  doe  care 
in  selecting  the  bank. 

(October  28, 1891.) 

APPEAL  by  the  Philadelphia  Finance  Com- 
pany, surety  upon  the  bond  of  Henry  W. 


Scott,  former  guardian  of  the  estate  of  William 
W.  Law,  from  a  decree  of  the  Orphan's  Court 
for  Philadelphia  County,  charing  Scott  with 
the  amount  of  certain  money  lost  by  the  fail- 
ure of  a  bank.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  John  Dong-lass  Brown,  Jr., 
Warren  O.  Grifflth  and  J.  LeTering^ 
Jones,  for  appellant: 

A  trustee  is  not  liable  for  a  loss  resulting  to 
the  fund  where  he  has  shown  ordinary  capacity 
and  care  and  good  faith. 

Nefs  App.  57  Pa.  91, 96;  Palmer  v.  JoTies,  1 
Vem.  144;  Knight  v.  Plimouth,  8  Atk.  480.  1 
Dickens,  120;  Pybus  v.  Bmith,  1  Ves.  Jr.  198i 
Bowihy.  Howell,  8  Ves.  Jr. 565;  Osgood  y.  Frank- 
lin, 2  Johns.  Ch.  1, 1  L.  ed.  275;  Thompson  v. 
Brown,  A  Johns.  Ch.  619,  1  L.  ed.  967;  Pirn 
v.  Downing,  11  Sere.  &  R.  66:  Johnson's  App. 
12  Serg.  A  R.  817;  Konigmacher  v.  Kimmei,  1 
Pa.  215;  Stem's  App.  5  Whart.  472;  Calhoun's 
B^te,  6  Watts,  186;  Grist  y.  BrindU,  2  Rawle, 
122;  Eyster's  App.  16  Pa.  876;  Vez  v.  Emery, 
6  Ves.  Jr.  144;  KeUw's  App.  8  Pa.  288;  Wit- 
mefs  App.  87  Pa.  120-128. 

The  measure  of  diligence  and  care  required 
of  a  trustee  is  precisely  that  which  a  man  of 
ordinary  prudence  would  practice  in  the  case 
of  his  own  estate.  A  reasonable  degree  of  vig- 
ilance and  the  exercise  of  good  faith  is  the 
standard  of  the  trustee's  duty. 

Fahneetock's  App.  104  Pa.  46.  62;  Fesmire's 
EstaU,  184  Pa.  67,  86. 

Undoubtedly  there  is  an  exception  to  the 
rule,  and  it  is  as  well  settled  as  the  rule  itself; 
a  trustee  who  invests  the  funds  belonging  to 


^Qrrm.—IAdbWtil  of  executor  or  truatee  for  loss  of 
funds  by  faUure  of  bank. 

Some  right  to  deposit  trust  funds  In  bank  with 
the  aooompanyinir  freedom  from  liability  for  its 
loss  is  universally  recognized. 

In  Dalrymple  v.  Gkunble,  10  Cent.  Kep.  581, 68  Md. 
IM,  the  court  says  that  trust  money  should  have 
be^  placed  In  the  bank  and  charges  the  trustee 
with  the  amount  of  Interest  which  he  would  have 
received  if  the  funds  had  been  so  deposited. 

In  Johnston's  App.  (Pa.)  10  Gent.  Rep.  SO,  the 
4Sourt  recognizee  the  principle  that  it  is  always  safer 
to  have  money  in  a  solid  bank  than  to  attempt  to 
keep  it  under  the  personal  care  of  the  trustee. 

Although  an  executor  has  admitted  assets  he 
may  sometimes  discharge  himself  by  showing  that 
money  was  placed  in  his  bankers*  hands  and  lost 
through  the  failure  of  the  bank.  Horsley  v.  Chal- 
•oner,  2  Ves.  8r.  84. 

In  many  cases  where  a  man  has  lodged  trust 
money  with  his  banker  he  has  been  discharged  al- 
though the  money  was  lost.  Jones  v.  Lewis,  2  Yes. 
-8r.240. 

Where  a  trustee  has  money  in  his  hands  which 
he  does  not  Improperly  omit  to  invest  he  is  not  lia- 
l>le  for  a  loss  occurring  by  failure  of  the  bankers 
with  whom  he  places  It,  where  he  has  not  mixed  it 
with  other  moneys  nor  left  it  in  the  bankers*  hands 
-for  an  unreasonable  time.  WiUm  v.  Groom,  8 
Drew.  684. 

A  spedai  administrator  must  deposit  the  trust 
money  in  a  solvent  bank  where  it  may  be  kept 
safely  and  paid  promptly.  Baskln  v.  Baskln,  4 
Xans.94. 

If  the  deposit  has  been  made  from  necessity  or 
-in  conformity  to  the  common  usage  of  mankind 
-the  trastee  wUl  not  be  responsible  for  the  loss  upon 
4he  failure  of  the  bank.  Churchill  v.  flobson,  1  P. 
Wm8.M8. 

i4Ii.RA. 


Thus  where  the  trustee  took  bills  in  the  countiy 
of  persons  at  that  time  in  good  credit  in  order  to 
return  funds  to  London,  and  the  money  was  lost 
by  the  failure  of  such  persons,  the  trustee  was  dis- 
charged. Knight  V.  Plimouth,  8  Atli.  48a  This 
case  has,  however,  been  questioned  to  some  extent, 
and  in  Rowth  v.  Howell,  8  Yes.  Jr.  685,  the  Lord 
Chancellor  cites  it  as  a  case  where  the  trustee 
placed  funds  in  the  hands  of  a  banker  when  he 
came  to  London  to  pass  his  accounts  asserting  his 
Intention  to  draw  lor  that  money  speciflcaliy  and 
was  relieved  from  liability  for  the  loss  of  the  money 
occasioned  by  the  banker^s  failure. 

So  if  the  trustee  appoints  rents  to  be  paid  to  a 
banker  at  tbat  time  in  credit,  and  the  banker  after- 
wards fails,  the  trustee  is  not  answerable.  Belchier 
V.  Parsons,  1  Amb.  2SD. 

So  where  the  trustee  desiring  to  be  discharged 
caused  money  received  to  be  deposited  with  a 
banker  until  a  new  trustee  should  be  appointed, 
he  was  not  charged  with  loss  of  the  money  occa^ 
sioned  by  the  banker's  failure.  Adams  v.  Claxton, 
6Ye8.Jr.2S8. 

Deposit  awaUing  investment. 

Where  trustees  had  contracted  to  purchase  real 
estate  and  to  raise  the  necessary  funds,  sold  stocks 
and  deposited  the  proceeds  at  the  bankers  when 
the  purchase  seemed  to  be  near  completion,  they 
were  not  liable  to  make  good  the  money  although 
it  was  lost  by  the  failure  of  the  bankers.  France 
V.  Woods,  1  Taml.  172. 

So  where  a  will  gave  legacies,  some  Immediate 
and  others  to  be  paid  to  persons  in  succession,  and 
directed  all  the  trust  moneys  to  be  invested  in  pub- 
lic funds  or  m  real  securities,  and  the  executors 
twelve  months  after  the  testator's  death  paid  the 
Immediate  legacies  and  deposited  the  remainder  of 
the  trust  funds  in  a  neighboring  bank  pending  an 
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the  trust  on  personal  security  does  so  at  his 
own  risk. 

The  deposit  of  trust  funds  at  interest  is  not 
in  every  case  to  be  forbidden  where  the  depos- 
itary requires  that  a  reasonable  notice  is  to  be 
given  before  drawing. 

A  trustee  should  place  uninvested  trust  funds 
on  deposit  in  a  bank  of  good  reputation  while 
seeking  an  investment  for  them. 

Perry,  Tr.  §  448.   . 

Messrs.  Frank  T.  Uoyd  and  Preston 
K.  ErdmaA*  for  appellee: 

If  this  had  been  an  ordinary  deposit,  subject 
to  the  check  of  the  depositor  from  the  day  it 
was  made,  it  is  very  probable  the  appellant 
would  not  have  been  liable.  But  it  was  not 
such  a  denosit 

Frankenfielis  App.  102  Pa.  589;  Baei's  App, 
4L.  R.  A.«09,  127  Pa.  869. 

The  mone^r  could  not  be  withdrawn  except 
upon  the  giving  of  two  weeks'  notice,  and  for 
this,  and  the  agreement  to  let  it  remain  un- 
til he  found  an  investment,  the  bank  allowed 
him  the  unusual  rate  of  8  per  cent,  and  so 
credited  it  on  his  book  of  deposit.  The  bank, 
according  to  accountant's  testimony,  allowed 
no  interest  on  deposits  at  call. 

On  this  condition  of  facts,  the  bank  having 
failed  three  months  after  the  making  of  the 
contract  and  the  money  being  lost,  the  guar- 
dian was  liable. 

Frankenjield's  App.  and  Baer*s  App,  supra. 


Clark,  J.,  delivered  the  opinion  of   the 
court: 

This  is  an  appeal  by  the  Philadelphia  Fi- 
nance Company,  surety  upon  the  suardlanship 
bond  of  Henry  W.  Scott,  euardian  of  Wil- 
liam W.  Law,  from  the  adjudication  by  ti  e 
Orphans'  Court  of  Philadelphia  County,  upon 
the  account  of  said  guardian.  On  the  29Ui 
January,  1890,  Scott  received  $8,889.12  of  the 
money  of  his  ward,  and  immediately  deposited 
the  same  in  the  Bank  of  America.  'The  ac- 
countant had  kept  his  personal  account  as  & 
depositor  in  the  same  institution  for  several 
years,  and  had  been  advised  by  an  of9cer  ot 
the  Finance  Company,  which  latter  Company 
was  suretv  on  his  bond  as  guardian,  that  the 
Bank  of  America  was  entirely  solvent  and  safe. 
The  deposit  was  in  a  separate  account,  in  the 
name  of  the  guardian  as  such.  No  certificat& 
was  issued.  The  whole  transaction  was  evi- 
denced onlv  by  an  entry  of  credit  upon  the 
books  of  uie  bank  in  usual  form.  The  ac- 
countant was  in  search  of  an  investment,  and 
the  deposit  was  onlv  to  remain  until  he  could 
find  one.  The  bank  agreed  to  allow  him  8  per 
cent  interest,  but  he  was  to  give  two  weeks'  no- 
tice before  withdrawing  it.  The  bank  failed  oa 
the  80th  day  of  April  following.  At  the  time 
of  the  deposit  the  bank  was  m  good  repute, 
and  there  is  no  allegation  of  bad  faith,  or  want 
of  due  care  or  dilii^nce.  The  only  question 
for  our  consideration  is  whether  or  not,  under 


opportunity  of  Investing  It,  and  two  months  after- 
ward the  bank  stopped  payment,  the  trustees  were 
held  not  liable.  Fenwlck  v.  Clarke,  81 L.  J.  Eq.  N. 
8.788. 

But  the  amount  lying  in  the  bank  at  one  time 
must  not  be  too  large.  What  amount  is  reasonable 
will  depend  largely  on  the  oiroumstanoes  ot  each 
case,  and  the  needs  ot  administration  as  well  as  the 
amount  of  the  trust  property  wlU  be  considered  in 
determining  the  question. 

Thus,  where  the  testator  at  his  death  had  £8,000 
in  the  hands  of  hJs  banker  which  the  executors  left 
there  drawing  out  from  time  to  time  such  funds  as 
they  required,  and  nine  months  after  the  testator^s 
death  the  bankers  failed  having  at  the  time  a  bal- 
ance of  £2,000  in  their  hands,  the  court  held  that 
the  executors  were  not  liable  for  the  loss  although 
the  master  found  that  there  were  no  purposee  of 
the  trust  to  render  it  necessary  for  the  executors 
to  retain  the  balance  with  the  bankers,  the  court 
saying  that  the  executors  had  a  year  in  which  to 
pay  debts  and  they  could  not  tell  what  the  amount 
of  such  debts  might  be.  Johnson  v.  Newton,  U 
Hare.  168. 

An  executrix  allowed  £190  to  remain  at  the 
bankers  In  her  own  name  as  executrix.  A  loss  oc- 
curred by  their  bankruptcy  a  year  after  the  teeta- 
tor^s  death.  It  was  held  that  she  was  not  liable 
since  the  amount  was  not  an  unreasonable  one  to 
keep  on  deposit  nor  was  the  time  unreasonable. 
Swlnf en  v.  Swinfen,  28  Beav.  211. 

Executors  had  three  years  after  the  death  of  the 
testator  £8,000  at  their  bankers.  Upon  the  failure 
of  the  bank  it  was  held  that  the  executors  were 
not  justified  in  keeping  a  balance  of  more  than 
£1.000  and  the  loss  upon  the  excess  above  that  sum 
must  be  borne  by  them.  Astbury  v.  Beasley,  17 
Week.  Rep.  888. 

So  the  deposit  must  not  be  allowed  to  remain  an 
unreasonable  time. 

Hence  where  investments  in  mortgages  were  ob- 
tainable at  any  time  and  the  trustees  left  the  prin- 
cipal of  the  estate  on  deposit  more  than  five  months 

14  L.  R.  A. 


they  were  held  liable  for  losses  occurring  througlk 
the  failure  of  the  bank,  though  they  were  relieved 
as  to  current  collections  which  had  been  placed  to 
the  same  account.  Barney  v.  Saunders,  S7  U.  8.  IfW 
How.  68^  14  L.  ed.  1047. 

So  where  the  trustees  left  £000  on  deposit  in  bonk, 
while  looking  for  a  mortgage  for  fourteen  months 
when  the  bank  failed  the  court  held  that  fourteen, 
months  was  too  long  to  leave  money  on  deposit  at< 
a  bank  and  held  the  trustees  liable  for  the  loss* 
Oann  v.  Cann,  61 L.  T.  N.  S.  770, 88  Week.  Bep.  4a 

So  where  the  trustees  for  upwards  of  a  year  after 
the  testator^s  death  allowed  a  considerable  portion 
of  the  assets  to  lie  unproductive  in  the  hands  of  a. 
banker,  who  failed,  they  were  charged  with  the 
loeSb    Moyle  v.  Moyle,  2  Buss,  ft  M.  710. 

On  the  other  band,  an  administrator  who  had  de- 
posited trust  moneys  in  a  private  bank  on  a  sepa- 
rate account  current,  using  ordinary  prudence,, 
was  held  not  liable  for  theUoss  of  the  moneya 
through  the  failure  of  the  bank  although  the  mon- 
eys had  been  suffered  to  remain  so  deposited  for 
three  and  a  half  years  after  the  death  of  the  testa- 
tor.    Re  Marcon*s  Estate,  40  L.  J.  N.  S.  687. 

Continuing  deposit  made  by  testator. 

The  mere  fact  that  an  executor  continues  a  de- 
posit in  a  bank  upon  the  same  terms  originally 
made  by  his  decedent  will  not  make  him  responsi- 
ble for  its  loss  by  failure  of  the  bank.  Hanbest^ 
App.  92  Pa.  482. 

Where  the  executors  deposited  money  belonging 
to  the  estate  with  the  same  persons  whom  testator 
had  intrusted  with  his  money  in  bis  lifetime  they 
are  notZliable  for  a  loss  sustained  by  their  bank- 
ruptcy, although  they  are  not  bankers.  Dorchea^ 
ter  V.  Effingham,  1  TamL  279. 

Where  securities  were  at  Uie  testator's  death  in 
the  hands  of  his  banker  and  were  left  there  by  th& 
executors  until  the  banker  sold  them  and  made 
improper  use  of  the  proceeds  and  then  failed,  the 
executors  were  not  charged  with  the  loss.  Bowtlfe 
V.  Howell,  8  Yes  Jr.  666. 
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such  circumstaDces,  the  trustee  is  responsible 
for  the  amount  of  the  deposit.  As  a  general 
rule,  the  measure  of  care  and  diligence  required 
of  a  trustee  is  such  as  would  be  pursued  by  a 
man  of  ordinary  prudence  and  skill  in  the  man- 
agement of  his  own  estate.  Ftihneatoek^sApp. 
iSi  Pa.  46.  It  is  equally  well  settled,  how- 
ever, that  a  trustee  who  invests  the  funds  be- 
longing to  a  trust  on  personal  security  does  so 
at  his  own  risk.  This  is  so  well  settled  that  a 
citation  of  authorities  is  unnecessary.  Trustees 
are  not  bound  to  transact  personally  such  busi- 
ness connected  with  the  trust  as,  according  to 
general  usage,  prudent  persons,  acting  for 
themselves,  would  ordinarily  transact  through 
mercantile  agents.  Upon  this  principle  it  has 
been  held  that  a  trustee  investing  trust  funds 
is  Justified  in  employing  a  broker  to  procure  se- 
curities authorized  by  the  trust,  and  in  paving 
the  purchase  monev  to  a  broker  if  he  follows 
the  usual  and  regular  course  of  business  adopt- 
ed by  ordinary  prudent  men  in  making  such 
investments.  So,  also,  executors,  trustees,  or 
euardians  will  not  be  liable  if,  in  the  ordinary 
discharge  of  their  duty, 'they  deposit  the  assets 
temporarily  in  a  bank,  although  the  bank  may 
fail;  but  the  trustee  must  be  careful  to  make 
the  deposits  in  the  name  of  the  trust-estate,  and 
not  to  his  personal  credit,  and  not  to  mix  the 
trust  funds  with  his  own;  otherwise  he  will  be 
liable.  Com,  v.  McAlister,  28  Pa.  486:  Reet  v. 
Berrington,  2  White  &  T.  Lead.  Cas.  986, 087. 


''If  the  subject  of  the  trust  be  money,  it  may 
be  deposited  for  temporary  purposes  in  some 
responsible  backing-house,  but  in  such  a  man- 
ner that  the  cestui  que  trust  may  follow  the 
fund  into  the  hands  of  the  bankers;  aud  it  is> 
no  objection  that  the  bank  allows  interest  on 
the  deposits.  ...  If  the  trustee  put  the 
money  to  his  own  credit,  and  not  to  the  sepa- 
rate account  of  the  trust-estate,  or  if  be  allow 
the  drafts  of  another  person  to  be  honored,wbo 
draws  upon  the  account  and  misapplies  the 
money,  the  trustee  will  be  personally  Uable  for 
the  consequences."    Lewin,  Tr.  417, 

Banks  of  deposit  are  a  recognized  necessity 
in  the  commercial  world.  A  trustee  who 
woi:ild  continuously  keep  for  any  considerable 
length  of  time  a  large  sum  of  money  about  hiS' 
person  or  in  his  house,  rather  than  deposit  it 
lor  safe-keeping  in  a  solvent  and  reputable 
bank  or  trust  company,  where  all  the  precau- 
tions may  be  exercised  for  its  safety,  mifi[ht 
justly  be  regarded  as  derelict  in  duty.  No 
one  would  m  accredited  with  the  exercise  of 
common  prudence  who  would  keep  his  own 
monev  in  this  way;  and  a  trustee,  as  we  have 
said,  is  held  generally  for  such  care  and  dili- 
gence as  an  ordinarily  prudent  man  would  ex- 
ercise in  the  conduct  and  management  of  his- 
own  business.  "A  trustee  will  not  be  liable 
for  the  failure  of  a  bank  in  which  trust  funds- 
have  been  deposited  if  he  has  suffered  them 
to  remain  there  only  for  a  reasonable  time; 


Requisite  charaeter  of  deposit. 

If  the  funds  are  depostted  In  the  trustee^B  Indi- 
Tidual  name  and  not  as  trustee,  and  with  his  own 
private  funds,  he  becomes  responsible  for  them  if 
they  are  lost  by  the  failure  of  the  bank.  Be  Staf- 
ford, 11  Barb.  868. 

And  it  Is  immaterial  that  he  Informed  the  ofBcers 
at  the  time  of  makinfir  the  deposit  that  the  funds 
were  held  by  him  in  trust.  Williams  v.  Williams, 
55  Wis.  aOO,  tf  Am.  Bep.  706. 

A  trustee  can  escape  liability  only  by  making 
the  deposit  in  his  prlnoipaPs  name  or  by  so  dis- 
Unmiiahlng  it  on  the  books  of  the  bank  as  to  Indi- 
cate in  some  way  the  principalis  money.  Naltner  v. 
Dolan,  5  West.  Bep.  688, 106  lad.  500. 

The  deposit  must  not  be  made  in  the  name  of  the 
trustee  individually.  Jenkins  v.  Walter,  8  GUI  A 
J.  218, 20  Am.  Dec.  680;  Com.  v.  McAUster,  28  Pa. 
48a 

And  the  tendency  of  some  courts  is  to  hold  that 
It  must  be  made  In  the  name  of  the  prlndpaL  Nor- 
rls  V.  Hero,  22  La.  Ann.  606;  Cartmell  v.  AUard,  7 
Bush,  482;  Bobinson  v.  Ward,  2  Car.  &  P.  50. 

If  the  trustee  place  trust  funds  In  the  bank  to  his 
individual  credit  it  is  an  appropriation  of  them  to 
his  individual  use  and  he  becomes  liable  for  them 
upon  failure  of  the  hank;  and  this  is  so  althouffh 
he  has  no  money  of  his  own  in  deposit  in  the  bank. 
Bummers  v.  Beynolds,  95  N.  C.  404. 

If  he  deposits  funds  in  his  own  name  it  cannot 
be  eaid  that  he  has  not  used  them.  Peyton  v. 
Smith,  22  N.  C.  842:  Bocke  v.  Hart,  II  Yes.  Jr.  60. 

And  the  deposit  must  be  made  to  the  separate 
account  of  the  trust.  Wren  v.  Klrton,  11  Yes.  Jr. 
an:  Bnipp  V.  Hettrlck,  63  N.  C.  320. 

If  the  trustee  mixes  the  trust  moneys  with  his 
own  or  pays  them  into  his  own  account  he  will  be 
held  liable  in  case  of  the  banker^s  failure.  Massey 
V.  Banner,  1  Jac.  ft  W.  241;  Mason  v.  Wbitthome,  2 
Coldw.  242;  Flether  v.  Walker,  8  Madd.  78. 

A  trustee  depositincr  money  with  the  banker  to 
his  own  individual  account  cannot  relieve  himself 
from  liability  by  Informing  the  cestui  que  trust  of 

U  L.  R  A. 


the  de  posit  without  a  correct  specification  of  the 
particulars.    Massey  v.  Banner,  1  Jac.  &  W.  241. 

Thus  where  the  trustees*  agent  and  solicitor  placed 
the  trust  money  with  his  bankers  to  the  credit  of  hl» 
general  account,  and  informed  the  cestui  que  trust 
that  the  money  was  lying  idle  at  the  bankers*  and 
the  bankers  afterwards  failed,  the  trustees  were- 
held  liable  for  the  loss  of  the  money  on  the  ground 
that  the  payment  to  the  bankers  was  not  necessary 
to  the  winding  up  of  the  trust,  and  since  the  notice 
to  the  cestui  que  trust  did  not  state  that  the  money 
was  placed  to  the  general  account  of  the  agent,  ac- 
quiscence  on  his  part  could  not  be  implied.  Mac- 
donnell  v.  Harding,  7  Sim.  177. 

TTie  deposit  must  not  Jx  contrary  to  an  order  of  eourU 

Where  the  trustee  was  relieved  from  his  trustee- 
ship and  directed  to  pay  the  money  over  to  a  new 
trustee,  but  Instead  of  obejing  the  order  he  kept 
the  money  with  his  own  banker,  who  afterwards- 
failed,  he  was  held  liable  for  the  loss.  Lunham  v» 
Blundell,  4  Jur.  N.  S.  8, 27  L.  J.  Eq.  N.  S.  170. 

Where  trustees  were  ordered  to  pay  into  court 
the  amount  of  certain  sums  included  in  their  ac- 
count and  which  stood  In  their  names  in  the  bank^ 
and  they  ultimately  did  so,  partly  out  of  money 
subsequently  received,  leaving  In  the  bank  a  por- 
tion of  the  sum  found  due  on  the  account,  they 
were,  upon  failure  of  the  bank,  charged  with  the 
loss  of  the  sums  Included  in  the  account  but  not  for 
sums  subsequently  paid  in.  Wilkinson  v.  Bewick, 
4  Jur.  N.  S.  1010. 

The  trustee  must  not  lose  control  of  the  funds. 

It  a  receiver  deposits  trust  moneys  with  the  bank- 
er in  such  a  way  that  he  parts  with  the  absolute  con- 
trol over  the  fund  he  will  be  liable  if  it  Is  lost 
through  the  ban  ker*8  failure.  So  held  where  the 
sum  was  deposited  to  the  joint  account  of  the  re- 
ceiver and  bis  sureties  under  an  arrangement  by 
which  all  the  drafts  should  be  written  by  one  of  the 
sureties  and  signed  by  himself.  Salway  v.  Salway^ 
2  Buss,  ft  M.  215. 
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but  if  be  allows  it  to  lie  tbere  by  way  of  invest- 
ment be  will  be  liable  to  make  good  the  loss. 
But  he  must  be  careful  to  make  the  deposit  in 
the  name  of  the  trust-estate,  and  not  to  his  own 
credit,  and  not  to  mix  the  trust  funds  with  his 
.own;  otherwise  he  will  be  liable."  Bispham, 
Eq.  189;  Perry,  Tr.  §  448.  Of  course,  there  is 
no  duty  to  convert  securities  if,  by  the  terms 
of  the  trust  instrument,  there  is  sufficient  indi- 
cation that  the  cestui  que  trust  was  intended  to 
'enjoy  the  interest,  income,  or  dividends  of  the 
-specific  securities.  Perry,  Tr.  450;  Hill, 
Trustees,  582;  Bispham,  Eq.  189. 

Was  this  transaction  with  the  Bank  of 
America  a  deposit  of  the  money,  or  was  it  a 
loan  or  investment  of  it?  A  deposit  is  where 
A  sum  of  money  is  left  with  a  banker  for  safe- 
jLeeping,  subject  to  order,  and  payable,  not  in 
the  specific  money  deposited,  but  in  an  equal 
«um.  It  may  or  may  not  bear  interest,  ac- 
cording to  the  agreement.  While  the  relation 
between  the  depositor  and  his  banker  is  that  of 
debtor  or  creditor  simplv,  the  transaction  can- 
not in  any  proper  sense  be  re^rded  as  a  loan, 
unless  the  money  is  left,  not  for  safe-keeping, 
but  for  a  fixed  period  at  interest,  in  which 
case  the  transaction  assumes  all  the  character- 
istics of  a  loan.  The  orphans'  court  decided 
this  case  upon  the  rulinf^  of  this  court  in 
FrankenfldcTs  App,  102  Pa.  589;  and  Baei's 
App.  127  Pa.  860, 4  L.  R.  A.  609;  but  we  think 
ihese  cases  are  readily  distinguishable  from  the 
case  at  bar.  In  FrankenftelcPs  Appeal,  supra, 
.there  was  a  loan  by  the  trustee  of  $2,000  of 
trust  funds  to  the  Franklin  Savings  Bank  for 
three  months,  with  interest  at  6  percent;  thirty 
days'  notice  to  be  given  of  the  trustee's  inten- 
tion to  withdraw  the  deposits.  The  bank  was 
in  food  repute,  and  there  was  no  evidence  of 
l)aa  faith  or  want  of  care  on  the  part  of  the 
trustee.  Our  Brother  Green,  in  the  opinion 
filed,  said:    "If  it  had  been  an  ordinary  de- 

n't,  subject  to  the  check  of  the  depositor 
a  the  day  it  was  made,  the  appellant  would 
probably  not  have  been  liable;  but  it  was  not  a 
deposit,  it  was  a  loan  upon  merely  personal  se- 
curity for  a  fixed  period,  at  interest;  and  dur- 
ing that  period  the  monev,  because  of  the  loan, 
was  enturely  beyond  the  trustee's  control. 
The  25th  section  of  the  Act  of  12th  June, 
1886,  expressly  provides  that  such  investments 
must  be  made  under  the  direction  of  the  court 


of  common  pleas,  and  only  exempts  the  trustee 
from  liability  when  he  pursues  this  course  in 
good  faith." 

In  Boer's  App.,  supra,  the  banker's  certifi- 
cate of  deposit  was  substantially  in  the  same 
form  as  in  FrankenfieldPs  Appeal,  supra,  ex- 
cepting that  there  was  no  stipulation  for  no- 
tice of  the  withdrawal  of  the  deposit.  The 
transaction  possessed  all  the  qualities  of  a  loan 
of  money  for  a  year  at  4  per  cent  interest.  ^  It 
is  of  no  consequence  that  the  borrower  is  a 
bank,  for  a  bank  may  borrow  money.  Par- 
ties engaged  in  the  banking  business,  whether 
as  individuals  or  as  members  of  a  partnership  or 
of  a  corporation,  may  take  a  loan  of  money  for  a 
fixed  period  of  time'at  interest,  with  like  effect 
as  persons  engaged  in  other  pursuits.  The  trans- 
action may  l^  termed  a  *'time  deposit,"  but  it 
is  none  the  less  a  loan,  and  subjects  the  lender 
to  that  degree  of  responsibilitv.  In  the  pres- 
ent case  the  money  was  placed  in  the  bank,  not 
as  an  investment  for  any  fixed  period,  but 
merely  for  safe-keeping,  and  at  a  small  rate  of 
interest,  until  a  suitable  investment  could  be 
found.  This  was  the  express  understanding  of 
both  parties  at  the  time.  The  transaction  was 
enter^  upon  the  books  of  the  bank  as  a  de- 
posit merely.  It  was  treated  as  a  temporary, 
provisional,  or  precautionarv  arrangement 
iTo  person  woulu  speak  of  this  as  an  invest- 
ment. An  investment  carries  with  it  a  greater 
or  less  decree  of  permanency,  which  does  not 
characterize  this  transaction.  It  is  true  that 
two  weeks'  notice  was  to  be  given  of  the  with- 
drawal of  the  deposit,  but  this  was  a  reason- 
able pro^sion,  and  not  inconsistent  with  a  bank 
deposit.  Almost  all  savings  institutions  stipu- 
late for  notice  of  withdrawal  with  their  depos- 
itors, and  such  a  stipulation  is  for  the  benefit 
not  only  of  the  bank,  but  also  of  its  depositors. 
The  reasonableness  of  the  time  is  a  question  in 
each  case  to  be  determined  by  the  court.  It  is 
said  the  trustee  thereby  loses  control  of  the 
money;  but  that  is  not  the  true  test.  The  de- 
positor always,  in  a  certain  sense,  loses  control 
of  the  money  when  he  places  it  in  a  bank;  for 
the  bank  may  refuse  payment  of  his  checks, 
and,  as  he  then  has  no  claim  upon  the  specific 
money,  he  stands  upon  the  footing  of  a  cred- 
itor merely.  It  is  true,  a  trustee,  as  a  general 
rule,  is  not  allowed  to  part  with  the  control  of 
trust  money;  ( White  v.  Baugh,  8  Clark  &  F. 


If  the  deposit  is  made  under  an  asreemeDt  to  pay 
at  a  future  time  that  will  reader  the  transaotion  a 
loan  and  make  the  administrator  Uahle.  Baakin  v. 
BaskiD.  4  Lans.  94. 

8o  where  the  trustee  placed  money  on  deposit 
with  a  banker  as  an  investment  be  was  held  liable 
for  loss  arising  from  the  banker*s  failure.  Behden 
T.  Wesley,  89  Beav.  218. 

So  where  trustees  deposited  assets  in'tbe  bands 
of  their  bankers  on  their  notes  carryintr  interest, 
no  neoeasity  having  been  shown  for  such  depoelt, 
the  trustees  were  liable  in  case  the  bankers  failed. 
Darke  v.  Martyn,  1  Beav.  525. 

So  where  the  trustee  purchased  exchequer  bills 
.'and  left  them  remaining  undistinguished  in  the 
bands  of  brokers  who  in  some  respects  acted  as 
^bankers,  and  who  had  absolute  power  of  disposing 
of  thorn,  it  was  held  improper  action  on  the  part  of 
the  trustee  which  would  render  him  Uable  for  loss 
'Oooasioued  by  failure  of  the  brokers.  Matthews  v. 
Brise,  6  Beav.  289. 

But  in  Re  Hunt,  2  New  Eng.  Rep.  94, 141  Mass.  615, 

14  L.  R  A. 


the  court  held  that  trust  funds  might  properly  be 
invested  in  time  oertilicates  of  deposit,  and  that  in 
case  of  loss  by  failure  of  the  bank  the  trustee  would 
not  be  responsible  in  the  absence  of  circumstanoea 
showing  want  of  prudence  in  making  such  invest^ 
ment. 

XfOss  caused  hu  %Dar. 

In  oases  where  money  was  deposited  by  trustees 
in  banks  just  prior  to  the  late  civil  war  the  trustees 
have  been  relieved  from  liability  for  its  loss.  Crane 
V.  Moses.  13  S.  C.  661;  Parsley  v.  Martin,  77  Va.  87V; 
46  Am.  Rep.  738. 

In  the  latter  case  the  court  says  that  a  bona  fide 
deposit  by  the  trustee  in  his  individual  name  will 
protect  him  from  responsibility  for  loss  which  en- 
sues, not  by  form  of  deposit,  but  by  the  general  de- 
struction of  the  whole  currency  of  the  country; 
the  court  also  make  a  point  upon  the  fact  that  at 
no  time  was  the  money  so  deposited  but  that  It 
could  be  shown  to  belong  to  the  cestui  que  trust. 
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44;)  but  he  may  do  so  by  way  of  precaution 
AgaiDst  loss,  by  a  deposit  iu  a  solvent  and  rep- 
citable  bank.  A  deposit,  as  we  have  said,  is  a 
temporary  disposition  of  money  for  safe-keep- 
ing; and  it  is  upon  this  ground  alone  that  the 
trustee  is  justified  in  depositing  trust  funds  in 
bank,  and  it  is  upon  the  same  ground  that  a  de- 
posit is  disting%ii8bable  from  an  investment. 
We  are  of  opinion,  for  the  reasons  stated,  that 
the  trustee  was  not  properly  chargeable  with 
this  loss. 

Ths  decree  of  the  Orphan^  Court  is  reversed 
and  the  record  remitted  in  order  that  the  ac- 
count may  be  restated  and  a  decree  entered  in 
accordance  with  this  opinion;  the  appellee  to 
pay  the  costs  of  this  appeal. 


COMMONWEALTH  OF  PENNSYL- 
VANIA 

V. 

NORTHERN  ELECTRIC  LIGHT  & 
POWER  CO.,  Appt, 


(. 


.Pa. 


.) 


k  e«Miipaiiy  which  produees  eleetiictty 
and  aells  it  to  customers  for  the  ^n- 
eration  of  li^bt,  heat»  or  power,  is  not, 
a  **mannlkctnring  corporation*'  within 
the  meaning  of  the  Act  of  June  80, 1886,  exempt- 
ing the  stock  of  such  companies  from  taxation. 
The  term  Includes  only  that  olaas  of  produotiye 
industries  which  the  Leirisiature  by  previous 
statutes  had  soui^ht  to  encourage  and  bring  with- 
in the  State  to  employ  capital  and|ab<Nr  in  the  de- 
velopment of  mineral  wealth  and  the  production 
of  the  staples  of  commerce. 


(October  6, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  complainant  m  an  action 
brought  to  compel  the  payment  of  a  tax.  Af- 
firmed, 

The  facts  are  fully  stated  in  the  finding  of 
the  court  below  by  Simontok,  P.  «/.,  which 
was  as  follows: 

1.  Defendant  is  a  Pennsylvaoia  corporation, 
chartered  under  the  provisions  of  the  Corpo- 
ration Act  of  1874  (Pub.  Laws,  78),  and  its 
several  supplements,  for  the  purpose,  as  stated 
in  the  application  for  a  charter,  of  "carrying 
on  the  business  of  manufacturing,  procur- 
ing, ownine.  and  operating  various  and  diff- 
erent kinds  of  apparatus  and  machinery 
used  in  producing  liflrht,  heat,  or  power  by 
electricity,  and  to  establish,  put  up,  and  run 
circuits;  to  use  electricity  in  lighting  streets 
and  buildings,  or  to  furnish  there  for  heat  or 
power,  and  to  construct,  erect,  or  set  up  all 
kinds  and  character  of  machinery  and  supplies 
used  directly  or  indirectly  as  a  part  or  in  con- 
nection with  or  incidental  to  an  electric  plant 
for  the  arc  or  incandescent  light,  and  necessary 
for  the  establishment,  maintaining,  and  run- 
ning of  such  a  plant."  The  business  in  which 
defendant  is  actually  engaged  is  in  furnishing 
light  by  electricity  by  the  Thomson-Houston 
system  only,  to  customers  at  an  agreed  price. 

2.  Defendant  made  a  report  tor  the  year 
embraced  in  the  settlement,  as  required  by  the 
Act  of  1879,  appraising  its  capital  stock,  upon 
which  a  dividend  for  a  less  amount  than  six 

riT  cent  had  been  made  during  the  tax  year  at 
100,000,  and  on  January  81, 1888,  the  auditor 


Norm.— Manufacture^  ichot  eomtitutes. 

Haking  fish  lines,  ropes,  etc.,  from  raw  material 
is  a  manufacture.  New  Orleans  v.  Arthur,  86  La. 
Ann.  96. 

So  Is  the  making  of  cordage  rope  and  twine. 
^Waterbury  v.  Atlas  Oordage  Go.  42  La.  Ann.  788. 
•  Cutting  Ice  on  a  pond  and  storing  it  in  a  building 
is  not  a  manufacture  so  that  machinery  therein  is 
jiot  taanble  as  '^employed  In  any  branch  of  manu- 
facture." HlUinger  v.  Westford,  186  Mam,  258. 
See  also  In/ra,  People  v.  Knickerbocker  Ice  Go.  09 
Ji. Y. ISL 

A  rice  mill  is  property  employed  In  manufactur- 
ing.  New  Orleans  v.  Bmst,  86  La.  Ann.  746. 

Manufactures. 

An  Ice-cream  confectioner  is  not  a  manufacturer 
within  the  meaning  of  a  law  exempting  manufac- 
tures from  taxation.  Kew  Orleans  v.  Mannessier, 
.8S  La.  Ann.  1075. 

A  cooper  who  makes  barrels,  hogsheads,  etc..  Is 
JL  manufacturer  entitled  to  the  exemption  from 
taxation  given  by  La.  Gonst.,  art.  207.  New  Orleans 
T.  Le  Blanc  34  La.  Ann.  696. 

A  book  binder  may  have  an  exemption  from  ex- 
ecution on  implements  of  his  trade  which  are 
personally  used  by  him  although  he  is  also  a  manu- 
facturer, but  the  exemption  will  not  extend  to  ma- 
chinery used  by  him  as  a  manufacturer  merely. 
iSeeley  v.  OwUlln,  40  Gonn.  106. 

One  engaged  in  cutting  and  making  coats  and 

pants  out  of  jean  cloth  which  has  already  been 

manufactured  by  another  is  not  a  manuftusturer  of 

textile  fabrics  so  as  to  be  entitled  to  the  exemption 

provided  by  La.  Gonst.,  art.  207.    Gohn  v.  Parker, 

41  La.  Ann.  884. 

14  L.R.  A. 


A  pork  packer  who  carries  on  a  large  establish- 
ment and  cures  all  his  own  meats  is  a  manufac- 
turer under  Ohio  Rev.  8tat.,  I2749B,  and  not  required 
to  list  raw  or  partly  manufactured  material  for 
taxation.  Bngle  v.  Sohn,  41  Ohio  St.  691, 52  Am. 
Rep.  lOB.   See  also  in/ra.  Re  Ghandler.  1  Low.  478. 

Manufaelurina  companies. 

A  dry  dock  company  whose  main  object  is  the 
building,  raising,  repairing  and  coppering  of  ves- 
sels is  not  a  manufacturing  company  within  the 
exemption  from  taxation  of  the  New  York  Act  of 
1880, 1 8.  People  v.  New  York  Float.  D.  D.  Go.  OS 
N.  Y.  487. 

.  A  corporation  formed  for  collecting,  storing  and 
preserving  ice.  preparing  it  for  market,  transport- 
ing and  selhng  it,  is  not  a  manufacturing  corpora- 
tion within  the  meaning  of  such  a  statute.  People 
V.  Knickerbocker  Ice  Go.  99  N.  Y.  181. 

An  aqueduct  corporation  is  not  a  manufactur- 
ing corporation  so  as  to  render  its  pipes  shut-olls, 
cocks  and  faucets  within  a  certain  town  .taxable 
there  as  machinery.  Dudley  v.  Jamioa  Pond 
Aqueduct  Co.  100  Mass.  188. 

The  court  distinguished  this  case  from  that  of 
Gom.  V.  Lowell  Oas  Light  Co.  12  Allen,  75,  saying 
that  a  gas  company  is  strictly  a  manufacturing 
corporation . 

A  company  engaged  in  manufacturing  and  sup- 
plying illuminating  gas  is  a  manufacturing  corpo- 
ration entitled  to  exemption  from  taxation,  under 
N.  Y.  Laws  1880,  chap.  64S,  fl  8.  Nassau  Qbs  Light 
Co.  V.  Brooklyn,  89  N.  Y.  409. 

A  covporatlon  for  the  supply  of  natural  gas  is 
not  authorized  by  a  statute  authorizing  corpora- 
tions for  carrying  on  ^'mechanical,  mining,  quarry- 
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general  settled  an  account  against  it  for  tax  on 
capital  stock,  in  accordance  with  said  report, 
amountine^  to  $800,  under  section  4  of  the  Act 
of  1879  (Flib.  Laws,  114),  and  this  is  an  appeal 
from  said  settlement. 

8.  The  report,  containing  the  appraisement, 
was  made  under  protest,  defendant  claiming 
to  he  exempt  from  taxation,  because  it  is,  as  it 
avers,  a  manufacturing  corporation,  and,  there- 
fore, within  the  terms  of  section  20  of  the  sup- 
5 lament  to  the  Act  of  June  7,  1879,  passed 
une  80,  1885,  which  repeals  the  Revenue 
Laws  of  this  Commonwealth  so  far  as  they 
apply  to  manufacturing  corporations.  (Pub. 
Laws  1885,  p.  194.) 

4.  Defendant  claims,  in  its  specifications  of 
appeal,  tbat  a  considerable  portion  of  its  cap- 
ital stock  is  invested  in,  and  represents,  i)atent 
rights  muted  by  the  government  of  the 
United  States,  and  that  the  portion  of  its  stock 
so  invested  is  not  taxable.  But  no  evidence 
was  given  on  the  trial  to  establish  this  allega- 
tion, or  which  tended  to  show  that  the  value 
of  any  patent  rights  was  included  in  the  ap- 
praisement or  that  any  capital  investment  in 
patent  rights  is  taxed  by  the  settlement  appealed 
from.  On  the  contrary,  the  proof  showed, 
and  we  find  as  a  fact,  that  the  patent  rights 
are  worthless,  and  that  the  said|settlement  does 
not  tax  any  capital  so  invested. 

6.  In  addition  to  the  fore^roing  facts  we 
adopt  the  facts  found  in  the  opinion  filed  here- 
with in  the  case  of  Com,  v.  United  States 
Electric  Light  Co.,  427,  June  Term,  1888,  taken 
from  the  testimony  of  Prof.  Henry  Morton,  as 
fully  as  if  set  out  at  length  herein;  this  testi- 
mony being,  by  agreement  of  counsel,  consid- 
ered as  taken  in  this  case  also. 
For  the  reasons  given  in  the  opinion  Just 


cited,  which  we  adopt  as  if  filed  in  this  case,, 
we  find  the  following 

Conclusions  of  Law. 

First.  Defendant  is  not  a  manufacturing- 
corporation,  and  is  not  exempt  from  taxation 
on  Its  capital  stock  by  r'section  20  of  the  Act  of 
June  30, 1885,  but  is  subject  to  the  tax  on  cap- 
ital stock  imposed  by  section  4  of  the  Act  of 
June  7,  1879. 

Second.  The  4th  section  of  the  Act  of  June 
7,  1879,  is  not  unconstitutional  because  in  con- 
flict with  section  1,  of  article  9,  of  the  Consti> 
tution  of  Pennsylvania. 

Third.  Said  section  is  not  unconstitutional 
and  void  because  in  conflict  with  section  1,  of 
article  14,  of  the  Amendments  to  the  Consti> 
tution  of  the  United  States. 

Fourth.  Defendant  is  not  taxable  upon  so 
much  of  its  capital  stock  as  is  invested  in  pat- 
ent rights,  and  the  appraisement  made  by  the 
officers  of  defendant  does  not  include  any  val- 
uation upon  said  rights,  nor  is  any  capital 
invested  in  them  taxed  or  intended  to  be  by  the 
judgment  directed  to  be  entered  iu  this  case. 

F^th.  The  Commonwealth  is  entitled  to 
judgment  as  follows: 

Tax  at  three  mills  on  $100,000, (800  OO 

Interest  at  12  per  cent,  from  April  27, 

1888 86  6a 

Attorney-general's  commission, 15  OO 

Total $851  60 

— For  which  amount  judgment  is  directed  to 
be  entered  aeainst  defendant  if  exceptions  he 
not  filed  within  the  time  limited  by  law. 

The  following  are  the  findings  and  opinion 
above  referred  to: 


ing,  or  manuCaoturlnff  busfaees."  Bmeraon  v. 
Com.  106  Pa.  111. 

Exemption  of  "machinery  in  manufactories," 
from  taxation  does  not  extend  to  pipes,  lamp-posto, 
and  meters  of  a  eras  company.  Oovinirton  Qas 
Light  Ck).  V.  Ck>viiigton,  84  Ky.  94. 

A  mining  company  is  not  a  manufacturing  cor- 
poration within  the  meaning  of  a  statute  relating 
to  the  liabilities  of  officers  and  stockholders  of 
manufacturing  corporations,  fiyers  v.  Franklin 
Goal  Co.  of  Lykens  Valley,  106  Mass.  181. 

Cutting  saw-logs  for  the  owners  and  driving 
them  to  the  place  of  manufacture  is  not  a  business 
covered  by  a  statute  as  to  wages  due  from  the 
owners,  etc.,  of  ^*any  works,  mines,  manufactory 
or  other  business  where  clerks,  miners  or  mechan- 
ics are  employed.**    Pardee^s  App.  100  Pa.  406. 

But  one  who  prepares  for  market  and  sells  lum- 
ber which  is  the  growth  of  his  own  land  is  a  manu- 
facturer within  the  meaning  of  the  Bankrupt  Act 
as  amended  by  the  Act  of  July  14,  1870.  Re 
Chandler,  1  Low.  478. 

Newspapers  and  publishers. 

A  company  printing  and  publishing  a  newspaper 
is  not  A  manufacturer,  but  one  doing  the  business 
of  job  printing,  engraving,  electrotypingand  litho- 
graphing is.  Evening  Journal  Asso.  v.  State  Board 
of  Assessors,  47  N.  J.  L.  36. 

And  a  company  incorporated  for  the  purpose  ol 
printing  and  publishing  books,  and  freneral  job 
printing,  and  publishing  a  newspaper  is  not  a 
manufacturing  company  with  respect  to  its  busi- 
ness of  printing  and  publishing  a  newspaper,  but  is 
as  to  the  other  part  of  its  business.  Press  Printing 
Co.  V.  State  Board  of  Assessors,  SI  N.  J.  L.  76. 
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Newspaper  publishers  are  exempt  from  license 
tax  under  La.  Const.,  art.  206,  which  expressly  ex- 
empts not  only  manufacturers  but  "  editors**  and 
^*agencies  for  publication**  without  expressly  men- 
tioning publishers  of  either  newspapers  or  books» 
State  V.  Dupre,  42  La.  Ann.  661. 

A  publisher  of  a  weekly  newspaper  is  not  a  man- 
ufacturer within  the  meaning  of  the  Bankrupt 
Act.     Re  Capital  Pub.  Co.  18  Nat.  Bankr.  Reg.  819. 

But  publishers  of  a  dally  paper  who  are  propri- 
etors of  a  book  and  Job  printing  office  are  manu- 
facturers within  the  meaning  of  that  Act  and  it  is 
an  act  of  bankruptcy  to  allow  their  commercial 
paper  to  go  to  protest  no  matter  whether  it  was 
given  by  them  as  publishers  of  either  paper  or  as 
manufacturers  of  books,  etc.  Re  Kenyon,  6  Nat. 
Bankr.  Reg.  288. 

Manufacttured  articies, 

India  rubber  made  into  shapes  suitable  for  use* 
as  shoes,  by  simply  dipping  moulds  or  lasts  into 
the  milky  liquid  is  "manufactured**  within  the 
meaning  of  the  Tariff  Act  although  it  is  sometimev 
melted  for  importation  for  other  use.  Lawrence 
V.  Allen,  48  U.  6.  7  How.  795, 12  r.  ed.  914. 

Wool  is  not  dutiable  as  a  manufactured  article 
under  U.  B.  Rev.  Stat.,  1 2616.  Ftazee  v.  Fraaee,  ^ 
Blatcbf.  207. 

Wool  tops  prepared  for  spinning  and  broken  up 
into  small  fragments  do  not  constitute  a  **  manu- 
facture **  within  the  meaning  of  the  Tariff  Act- 
United  States  V.  Pat  ton,  46  Fed.  Rep.  461. 

Animal  charcoal  or  bone  black  made  by  burning 
or  pulverizing  bone  is'* manufacture  of  bone** 
under  the  Internal  Revenue  Act.  Sohriefer  v* 
Wood,  6  Blatchf .  216. 
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1.  Defendant  is  a  Pennsylvania  corporation, 
chartered  under  the  provisions  of  the  Corpora- 
tion Act  of  1874  (Fab.  Laws,  73),  and  its  sev- 
eral supplements,  and  is  en^ged,  in  Philadel- 
phia, in  tbe  business  of  furnishing  light  to  cus- 
tomers by  electricity  through  the  medium  of 
the  arc  electric  lamp,  for  which  the  customers 
pay  a  fixed  rate  per  oay.  The  manner  in  which 
the  light  is  produced  is  stated  as  follows,  in 
his  testimony,  by  Prof.  Henry  Morton,  presi- 
dent of  the  Stevens  Institute  of  Technology, 
Hoboken,  New  Jersey,  an  expert  in  electricity 
and  electric  science  of  very  great  experience: 
"The  coal  is  burned  in  a  furnace  under  a  steam 
lx)iler;  the  steam  is  used  in  a  steam  engine  to 
produce  motion — produce  power,  as  we  call  it, 
and  the  power  is  used  to  rotate  the  armature 
in  a  certain  relation  with  what  we  call  the 
magnetic  field.  Now ,  when  the  armature  turns 
around  in  the  presence  of  the  magnetism  of 
the  magnetic  field,  currents  are  produced  in 
the  wires  of  which  the  armature  consists,  and 
those  currents  are  carried  along  the  wire,  and 
affect  the  lamps  when  they  reach  them.  And 
it  is  hj  that  means  that  the  electric  force,  or 
«lectncity,  or  electric  power  is  generated;  and 
generated,  you  see,  in  consequence  of  the  ope- 
ration of  those  instrumentalities,  the  source 
being  the  coal  burned  under  the  boiler,  and  the 
result  being  those  various  transformations  by 
which  we  finally  reach  the  current  which  passes 
into  the  lamp,  and  is  then  again  transformed 
into  light" 

'*  The  electricity,  which  furnishes  the  light, 
does  not  exist  until  the  armature  revolves. 
The  revolution  of  the  armature  brings  into  be- 
ing something  that  did  not  exist  before — that 
is,  this  electric  energy,  or  energy  in  this  elec- 
tric form.  When  the  motion  begins  in  most 
machines  it  begins  by  development  from  a 


minute  quantity.  From  that  minute  and  in- 
significant quantity  the  revolution  of  the  ap- 
paratus causes  a  development  and  the  accumu- 
lation of  the  fluid,  and  accumulating  as  the  re- 
sult of  that,  and  developing  the  current  of 
electricity;  and  then  this  passes  out  and  on  to 
the  wires,  and  there  is  the  moment  of  creation 
— ^we  may  sav  its  creation.  But  its  source  in 
the  philosophic  sense  is  the  latent  energy  of  the 
coal.  If  the  coal  is  not  burned  we  cannot  have 
the  engine  moved,  nor  the  dvnamo,  and  there- 
fore we  cannot  get  the  electricity;  and  the  elec- 
tricity is  derived,  as  its  prime  origin,  from  the 
coal;  but  not,  however,  extracted  from  the 
coal— it  was  not  there,  but  created  by  utilizing 
the  latent  energy  of  the  coal." 

"The  electricity  which  is  created  and  gath- 
ered passes  into  the  wire,  and  clear  through 
the  wire.  A  dynamo  machine  may  be  likened 
— as  being  perfectly  analogous,  in  one  sense — 
to  a  pump,  which  pumps  something  through  a 
series  of  pumps;  and  when  we  want  to  ex]3ain 
and  work  out  problems  on  this  subject  of  elec- 
tricity, it  is  common  for  everyone  to  turn  from 
books,  and  to  take  the  pumping  of  water 
through  pipes  as  an  analogy,  and  belter  than 
books." 

In  the  arc  system,  light  is  thus  produced: 
"The  two  points  in  the  ordinary  lamp— the 
two  poles  of  the  current,  or  the  two  carbon 
rods,  which  are  suspended  in  it,  are  first 
brought  in  contact,  so  as  to  allow  the  electricitv 
to  gain  a  full,  abundant  play  through  their 
points.  Being  in  connection,  the  electricity 
begins  to  flow.  Having  established  this  fiow, 
the  points  are  slowly  separated  by  a  slight  in- 
terval. As  they  are  separated,  the  jdistance  be- 
ing infinitesimal,  and  very  slowly,  the  energy 
of  the  current  enables  it  to  spring  across  the 
minute  interval,  and  when  it  does  so  it  pro- 


Coral  cut  Into  the  form  of  a  oameo  but  not  set  Is 
«*  manufactared  "  oorrl  within  the  meaning  of  the 
Taiiir  Act.    Bailey  v.  Schelly  6  Blatchf .  195. 

Copper  pJatea  turned  up  and  raised  at  the  edges 
by  labor  to  fit  them  for  subsequent  use  in  the  man- 
ufacture of  copper  vessels,  but  which  are  still 
lx>ught  for  such  use  by  the  pound  as  copper,  are 
not  manufactured  copper.  United  states  v.  Potts, 
9U.  S.  5  Cranoh,284, 8  L.  ed.  102. 

Marble  cut  into  blocks  for  transportation  is  not 
dutiable  as  manufactured  marble.  United  [States 
V.  Wilson,  Hunt's  Merch.  Mag.  167. 

The  removal  of  the  outer  surfaces  of  shells  by 
adds  or  mechanical  means  does  not  make  them 
manufactures  of  shells  under  the  Tarilt  Act.  Uar- 
tranf  t  v.  Weigmann,  181  U.  8. 609, 80  L.  ed.  1012. 

The  central  core  left  after  stripping  ofF  rattan  is 
included  under  the  Tariff  Act  in  "*  reeds  unmanu- 
factured,'' but  oval  reeds  made  therefrom  by  a 
sabsequent  process  are  *' reeds  manufactured." 
Foppes  V.  Blaigone,  40  Ted,  Rep.  570. 

Shingles  are  manufactured  of  wood  within  the 
meaning  of  the  Tariff  Act.  Stockwell  v.  United 
States,  3  Cliff.  284.* 

Gun  blocks  out  from  planks  planed  on  the  sides 
are  manufactured  articles  in  a  crude  form  **  not 
rough  hewn  or  sawed  only  "  under  the  Tariff  Act. 
United  States  v.  Windmuller,  42  Fed.  Rep.  fSHZ. 

Split  timbers  chiefly  designed  to  be  used  in  mak- 
ing shovel  handles  are  dutiable  as  *^  articles  manu- 
factured in  whole  or  in  part."  United  States  v. 
Quimby,  71 U.  S.  4  Wall.  406, 18  L.  ed.  397.  So  are 
staves.  United  States  v.  Hathaway,  71  U.  S.  4 
WaU.  404, 18  L.  ed.  896 
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Timber  cut  so  that  it  can  be  used  without  al- 
though needing  to  be  recut  and  fitted  in  using  it  is 
*'  not  shaped  '*  within  the  meaning  of  the  Canada 
Tariff  Act.    Magan  v.  Reg.  2  Canada  Exchequer,  64. 

A  saw-mill  is  not  properly  employed  in  the  man- 
ufacture of  ''articles  of  wood"  within  the  mean- 
ing of  La.  Const.,  art.  207,  as  tbe  words  **"  articles  of 
wood  "  are  construed  to  mean  articles  which  like 
furniture  are  made  from  lumber  either  sawed  or 
split.    Jones  v.  Raines,  35  La.  Ann.  996. 

Fire  wood  is  not  an  article  "  manufactured  "  for 
a  particular  pnrpose  so  as  to  raise  an  implied  war- 
ranty under  Cal.  Civ.  Code,  9 1770,  on  the  sale  of  it. 
Correio  v.  Lynch,  65  Cal.  273. 

Cabins  and  planks  are  not  manufactured  articles 
of  wood  under  La.  Const.,  art.  207,  but  door  sashes 
and  blinds  are.  Carre  v.  New  Orleans,  41  La.  Ann. 
996. 

Shocks  or  pieces  of  wood  cut  or  sawed  into  size 
or  shape  to  be  put  together  into  boxes  and  packed 
in  bundles  either  for  shipment  or  manufacture 
into  boxes  are  manufactured  articles  of  wood  un- 
der the  Louisiana  Constitution.  Washburn  v. 
New  Orleans,  43  La.  Ann.  — . 

The  words  "manufactured  goods"  must  mean 
not  merely  goods  produced  from  a  raw  state  by 
manual  skill  and  labor,  but  such  as  are  ordinarily 
produced  in  manufacture,  when  used  in  a  statute 
authorizing  a  railroad  company  to  charge  certain 
rates  for  '*all  cotton  and  other  wools,  drugs  and 
manufactured  goods."  Parker  v.  Oreat  Western 
R.  Co.  6  El.  &  Bl.  n.  B.  A.  B. 
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duces  a  great  heat,  both  at  the  point  which  it 
leaps  from,  and  which  it  leaps  to,  and  it  vapor- 
izes the  carbon,  and  also,  by  special  electric 
action  through  the  points,  an<l  tearing  through 
the  particles  of  carpon,  it  evolves  gas;  and  so 
the  space  between  the  poles,  as  they  are  slowly 
drawn  apart,  is  filled  with  an  amount  of  gas 
vapor,  and  the  vapor  becomes  intensely  hot  by 
the  action  of  the  current  upon  it,  and  also  the 
carbon,  a  very  combustible  body  in  the  pres- 
ence of  air,  bums— and  that  is  the  true  name 
of  gas,  diflfereDt  only  in  degree  in  the  candle— 
the  solid  matter  of  the  gas  is  first  burned  in 
the  vapor,  and  this  bums — ^and  that  is  the  burn- 
ing of  the  candle." 

"In  the  case  of  the  electric  light,  we  have 
some  combustion,  or  a  portion  of  the  combus- 
tion, by  the  carbons  themselves,  which  burn- 
ing, forms  carbonic  acid,  and  that  gives  a  part 
of  the  light;  but  only  a  portion.  Considerably 
the  larger  proportion  oi  the  light  developed  in 
the  arc,  as  we  call  it,  is  the  light  produced  by 
the  passage  of  electricity  through  that  vapor: 
but  the  li^ht  so  developed  has  its  ori^n — the 
energy  which  there  becomes  light  has  its  origin 
— in  the  burning  of  coal  under  the  boiler  of  the 
engine." 

The  return  and  appraisement  was  made  un- 
der protest,  defendant  claiming  that  '*the  char- 
acter of  the  business  of  the  company,  to  wit: 
engaging  in  and  carrying  on  the  business  of 
buying,  manufacturing,  and  selling  machinery 
for  the  production  and  distribution  of  elec- 
tricity, and  of  producing  electricity  and  of 
seUing  and  furnishing  the  same  for  light,  heat, 
and  power  or  for  any  other  purpose,  entitled 
it  to  exemption  from  taxation  as  a  manufac- 
turing corporation."  But  no  evidence  was 
given  upon  the  trial  to  show  that  the  company 
was  in  any  way  engaged  in  manufacturing 
machinery  of  any  kind. 

By  section  4  of  the  Act  of  June  7, 1879  (Pub. 
Laws,  112),  all  corporations,  with  certain  ex- 
ceptions that  could  not  include  the  corpora- 
tion defendant,  were  made  liable  to  a  tax  on 
capital  stock.  Section  20  of  the  Act  of  June 
80th,  1885  (Pub.  Laws,  198)  which  is  a  further 
supplement  to  the  Act  of  1879,  enacts:  '*That 
the  tax  laid  upon  manufacturing  corporations 
by  and  under  the  Revenue  Laws  of  this  Com- 
monwealth be  and  the  same  are  hereby  abol- 
ished as  to  such  corporations,  and  the  laws 
under  which  such  taxes  are  laid  and  collected 
be  and  the  same  are  hereby  repealed  so  far  and 
so  far  only  as  they  apply  to  and  affect  manu- 
facturing corporations;"  with  certain  provisos, 
which  cannot  affect  this  case. 

Defendant  claims  that  it  is  a  manufacturing 
corporation  and  is  exempted  from  the  tax  on 
capital  stock  by  this  section  of  the  Act  of  1885. 

It  is  a  well-settled  principle  that  when  a 
tax  is  claimed,  a  clear  warrant  of  law  for  its 
imposition  must  be  shown  before  it  can  be  col- 
lected. And  it  is  equally  well  settled  that 
when  a  tax  is  clearly  imposed  by  general  Act, 
anyone  claiming  exemption  must  show  clearly 
that  such  exemption  exists.  The  principle,  as 
stated  in  Cooley  on  Taxation,  146,  is:  "The 
intention  to  exempt  must  in  any  case  be  ex- 
pressed in  clear  and  unambiguous  terms;  taxa- 
tion is  the  rule,  exemption  is  the  exception. 
All  exemptions  are  to  be  strictly  construed. 
They  embrace  only  what  is  within  their  terms." 
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To  the  same  effect  is  Academy  of  Fins  ArU 
V.  Philadelphia  County,  22  Pa.  496,  where  it  i» 
said :  *  'No  interests,  failing  within  the  general 
description  of  taxable  property,  can  claim  ex- 
emption from  bearing  their  just  proportion  of 
public  charges,  unless  the  exemption  be  so* 
clearly  expressed  in  the  statute  as  to  admit  of 
no  other  construction.  It  is  never  to  be  pre- 
sumed that  the  Legislature  intend  to  lay  un- 
equal burdens  upon  the  people;  and  their  en- 
actments are  not  to  be  construed  so  as  to  pro- 
duce that  result,  unless  the  intent  is  so  plainly 
expressed  as  to  render  it  unavoidable." 

Defendant  is  clearly  included  in'section  4  of 
the  Act  of  1879;  it  must  therefore,  to  be  re- 
lieved, show  that  it  is  unmistakably  included 
in  the  execoption  provided  for  in  section  20  of 
the  Act  of  1886.  In  other  words,  it  must 
show  clearly  that  it  is  a  manufacturing  corpo- 
ration. 

We  have  not  been  referred  to,  nor  have  we 
been  able  to  find,  any  definition  of  the  terma 
'*  manufacture"  or '  'manufacturing"  that  do  not 
limit  them  to  the  production  of  material  sub- 
stances. In  Branoe's  Encyclopsedia.  "manu- 
facture" is  defined:  '*The  term  employed  to- 
designate  the  changes  or  modifications  made 
by  art  or  industry  in  the  form  or  substance  of 
material  articles,  in  the  view  of  rendering- 
them  capable  of  satisfying  some  want  or  desire 
of  man;  and  'manufacturing  industiy'  con- 
sists in  the  application  of  art,  science,  or  labor 
to  bring  about  certain  changes  or  modifications- 
of  already  existing  materials."  Webster  de- 
fines manufacture  to  be  "the  operation  of  mak- 
ing wares  of  any  kind,  the  proce^  of  reducing- 
raw  materials  to  a  form  suitable  for  use,  by 
the  hands,  by  art,  or  by  machinerv;"  and  a 
manufactured  article  to  be  "anything  made 
from  raw  materials  by  the  hand,  by  madiineiy, 
or  by  art;"  and  practically  the  same  definition 
is  given  by  Worcester,  who,  explaining  mer> 
chandise,  goods,  wares,  and  produce  as  syno- 
nyms, says  that  "wares  are  manufactured  and 
may  be  goods  or  merchandise." 

In  an  extended  note  to  JSTiffie  v.  8ohn,  41 
Ohio  St.  691,  52  Am.  Rep.  108,  reference  is 
made  to  a  large  number  of  cases  in  which  the 
question  arose  what  was  a  manufacture  or 
who  was  a  manufacturer?  And  in  every  case 
in  which  it  was  held  that  either  term  applied  it 
was  assumed  that  the  hrticles  produced  must 
be  material  substances. 

Whatever  electricity  may  be,  it  is  manifestly 
and  admittedly  not  a  material  substance,  and 
whatever  electric  light  companies  do,  they 
do  not,  in  generating  or  evolving  electricity^ 
"make  changes  or  modifications  by  art  or  in- 
dustry in  the  form  or  substance  of  material 
articles."  They  do  not  make  "wares  of  any^ 
kind,"  nor  "reduce  raw  materials  to  a  form  fit 
for  use." 

Because  of  the  novelty  of  the  subject,  and 
of  our  desire  to  do  justice  to  the  defendant,  we 
have  adopted  the  language  of  its  expert  wit- 
ness at  considerable  length  in  the  finding  of 
facts;  but  when  all  has  been  heard  that  can  be 
said  on  the  subject,  nothing  has  been  said  to 
lead  to  the  belief  that  electricity  is  a  material 
substance,  nor  is  it  claimed  by  anyone  so  to 
be;  therefore,  its  production  or  generation  or 
evolution  does  not  come  within  the  authorita- 
tive lexicographic,  scientific,  or  legal  deflni^ 
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tionof  the  terms  "manufacture"  or  "manufac- 
turing;'* and  hence  we  cannot  say  that  defend- 
ant manufactures  electricity.  It  is,  however, 
strenuously  contended  by  defendant's  coun- 
sel that,  even  if  it  does  not  manufacture  elec- 
tricity, it  does  manufacture  and  sell  light, 
and  for  that  reason  is  a  manufacturing 
company.  But  what  is  light?  In  14  £ncy- 
clop.  Brit.  576,  it  is  said:  "Sound  may  be 
defined  as  any  effect  on  the  sense  of  heanng; 
and  in  the  same  way  light  may  be  defined  as 
any  effect  on  the  sense  of  sight.'*  And  in  the 
same  authority,  VIII.,  569.  in  the  article 
"Ether,"  it  Is  said:  "That  light  is  not  itself  a 
substance  may  be  proved  from  thephenomenon 
of  interference.  A  beam  of  light  from  a  single 
source  is  divided  by  certain  optical  meth^s 
into  two  parts,  and  these,  after  traveling  bv 
different  piEiths,  are  made  to  reunite  and  fall 
upon  a  screen.  If  either  half  of  the  beam  is 
stopped,  the  other  falls  on  the  screen  and  illu- 
minates it,  but  if  both  are  allowed  to  pass,  the 
screen  in  certain  places  becomes  dark,  and 
thus  shows  that  the  two  portions  of  light  have 
destroved  each  other.  Now,  we  cannot  sup- 
pose that  two  bodies  when  put  together  can 
annihilate  each  other;  therefore  Ught  cannot 
be  a  substance." 

So  far  as  is  at  present  known,  it  is  the  undu- 
lations of  that  which,  because  they  do  not 
know  what  It  is,  scientists  call  the  "luminifer- 
ous  ether"  which  produce  "on  the  sense  of 
sight"  the  effect  of  light.  But  the  undulations 
are  no  more  material  substances  than  the  light 
itself.  They  are  to  the  ether  what  waves  are 
to  water,  successive  motion  of  different  parti- 
cles. Another  analogy  is  the  undulations  in 
the  air.  which  produces  the  "effect  on  the 
sense  of  hearing"  which  we  call  a  sound.  These 
undulations  with  the  telephone  by  electricity 
produce  the  effect  of  sound  at  great  distances, 
and  if  we  might  judge  bjr  analogy  we  should 
be  inclined  to  say  that  it  is  the  undulations  of 
the  "Inminiferous  ether"  which,  by  the  use  of 
electricity,  by  means  of  electric  wires,  are  in- 
duced and  extended  to  the  lamps  and  "produce 
the  effect  of  light."  And  that  it  might,  with 
the  same  reason,  be  said,  that  in  the  use  of  the 
telephone  sound  is  manufactured,  as  that  in 
the  use  of  the  electric  lighting  apparatus  there  is 
a  manufacture  of  light. 

Without  enlarging  further  upon  a  subject  of 
which  we  confessedly  know  very  little,  we 
content  ourselves  with  saying  that  defendant 
has  not,  in  our  opinion,  so  clearly  shown  itself 
to  be  a  manufacturing  corporation  as  to  war- 
rant us  in  holding  that  it  is  exempt  from 
taxation  upon  its  capital  stock. 

We  do  not  overlook  the  argument  of  coun- 
sel, based  upon  the  language  used  by  the  Leg- 
islature in  the  Incorporation  Act  of  1874,  which 
in  section  84,  provided,  among  other  things, 
that  gas  companies,  or  companies  for  the  sup- 
ply of  light  and  heat,  may  erect  and  maintain 
**tne  necessary  buildings,  machinery,  and  ap- 
paratus for  'manufacturing'  gas,  heat,  or  light 
from  coal  or  other  material,  and  distributing 
the  same;"  and  in  the  supplement  thereto,  of 
June  2,  1887,  that  "where  any  such  company 
shall  be  incorporated  for  the  supply  of  heat, 
liffht,  and  fuel,  or  anv  of  them,  by  an^  process 
of  *manufactuie,'it  snail  have  authority,"  etc.; 
but  we  understand  that,  in  these  acts,  the  term 
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"manufacture"  is  used  in  the  sense  of  produc- 
ing or  furnishing,  and  as  a  convenient  single 
term  sufiAcient  for  the  purpose  in  view,  but  not 
intended  as  a  legal  definition  or  extension  of 
the  terms  "manufacture"  or  "manufacturing."* 

The  same  argument  is  made  from  the  lan- 
guage of  Mr.  Jvatiee  Green,  in  Emerson  v. 
Conr. ,  108  Pa.  Ill,  in  which  he  says:  *  'Neither 
light,  nor  heat  can  be  produced  by  any  human 
agency  except  by  some  species  of  manufacture. 
If  either  is  die  result  of  the  mere  combustion 
of  natural  substances,  that  very  combustion  Up 
a  method  of  manufacture. "  But  it  is  manifest 
that  the  term  "manufacture"  is  here  used  in 
its  widest  sense,  as  the  antithesis  to  production 
by  natural  causes,  and  that  it  does  not  and  waff 
not  intended  to  furnish  any  authority  or  criter- 
ion  for  the  construction  of  section  20  of  the 
Act  of  1885. 

We  do  not  think  that  corporations  of  the* 
kind  to  which  defendant  belongs  come  within 
the  policy  of  the  Legislature  in  enacting  sec- 
tion 20,  which  we  understand  to  be  the  pro- 
posed encouragement  to  manufacturing  corpo- 
rations to  establish  themselves  and  carrv  on 
their  operations  within  the  limits  of  the  Com- 
monwealth rather  than  beyond  its  borders;  a 
policy  which  could  apply  only  to  manufac- 
tories of  such  a  nature  that  they  might  be  lo- 
cated in  one  place  or  another  as  interest  and 
preference  might  dictate.  But  electric  light 
companies,  if  thej  exist  at  all,  must  exist  iff 
the  towns  and  cities  to  be  supplied  with  light, 
and  cannot  choose  whether  they  will  carry  on* 
their  operations  within  or  without  the  Com- 
monwealth. Therefore,  exempting  them  fronr 
taxation  would  probably  not  bring  capital  into 
the  State,  and  taxingthem  would  certainly  not 
drive  it  out. 

We  have  recently  decided  that  capital  stock 
invested  in  patent  rights  is  not  taxable,  and  if 
the  evidence  showed  that  any  part  of  the 
amount  of  the  appraisement  represented  the 
value  of  patent  rights  and  was  taxed  in  the  set- 
tlement, we  would  say  that,  to  that  extent,  the 
settlement  was  erroneous.  Com,  v.  United 
Gas  Imp.  Go.  Dauphin  County  Common  Pleas. 

But  as  we  hold  that  the  tax  must  be  calcula- 
ted upon  the  amount  of  the  appraisement  as 
made  by  defendant's  officers,  and  as  this  does' 
not  include  the  valuation  of  any  patent  rights, 
the  tax  must  be  calculated  upon  the  whole 
amount  of  the  appraisement. 

Defendant  specifies,  as  objections  to  the  set- 
tlement, in  its  appeal,  that  the  4th  section  of 
the  Act  of  June  7,  1879,  is  unconstitutional* 
and  void,  because  in  conflict  with  section  1, 
article  9,  of  the  Constitution  of  Pennsylvania, 
which  requires  that  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
same,  and  also  because  it  is  in  conflict  with 
section  1,  of  article  14,  of  the  Amendments  to- 
the  Constitution  of  the  United  States,  which 
provides  that  no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  these  citizens,  etc.  We  do  not 
think  that  either.of  these  objections  can  be  sus- 
tained. ,  .. 

Mestrs.  M.  E.  Olmstad  and  Morfl^an  ^ 
Lewiflf  for  appellant: 
Very  few  of  the  articles  now  known  as  mai» 
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ufactures  could  properly  be  called  so  within 
tbe  original  and  strict  meaning  of  the  term,  as 
shown  by  its  derivation. 

See  Lawrence  v.  AUen,  48  U.  S.  7  How.  798, 
794,  12  L.  ed.  917;  Coming  v.  Burden,  66  U. 
S.  15  How.  267, 14  L.  ed.  690;  Murphy  y.  Am- 
«?n,  96  U.  S.  181,  24  L.  ed.  778. 

8o  much  has  the  meaning  of  the  term 
changed  that  Dr.  Ure  in  his  Philosophy  of 
Manufactures,  published  more  than  fifty  years 
ago  (1885),  said:  "'Manufacture'  is  a  word 
which,  in  the  vicissitude  of  lanffui^e,  has  come 
to  signify  the  reverse  of  its  intmsic  meaning.*' 

8ee  also  Johnson's  New  Universal  Cyclopedia 
(1880);  Bouvier,  Law  Diet.  1888;  Wright's 
Universal  Pronouncing  Dictionary;  Burrill, 
Law  Diet.;  Curtis,  Law  of  Patents;  Anderson, 
Law  Diet.  1889;  Garlin  v.  Western  Assur.  Oo, 
of  Toronto,  57  Md.  515, 526, 40  Am.  Rep.  440. 

Numerous  cases  have  arisen  requiring  the 
judicial  interpretation  of  the  term,  and  it  has 
from  time  to  time  been  expanded. 

People  V.  Kvickerbocker  ice  Co.  99  N.  Y.  181; 
Nassau  Oas  Light  Co.  v.  Brooklyn,  89  N.  Y. 
4tiQ;  Western  U.  TeUsg.  Co.  v.  Tessas,  105  U.  8. 
460-464,  26  L.  ed.  1067, 1068. 

The  Legislature  in  the  Acts  of  Assembly, 
which  constitute  the  charter  of  the  company, 
has  distinctly  defined  light  as  the  subject  of 
manufacture. 

Corp.  Act  1874,  §  84,  cl.  1  (Pub.  Laws,  78); 
Emerson  v.  Com,  108  Pa.  111-125. 

The  decision  in  the  Emerson  Case  was  ren- 
dered November  11, 1884.  When,  subsequent- 
ly, in  the  twentieth  section  of  the  Act  of  June 
80,  1885,  the  Legislature  enacted  generallv 
concerning  manufacturing  corporations,  it 
must  be  presumed  to  have  acted  with  full 
knowledge  of  the  interpretation  put  bv  this 
court  upon  the  language  of  the  Act  of  1874. 

Fulmer  v.  Com.  97  Pa.  508-608;  Truxbury's 
App.  67  Me.  267;  Cota  v.  Boss,  66  Me.  165; 
Fnnk  v.  Potid,  46  N.  H.  126;  Com.  v.  Hartnett, 
8  Gray.  450;  Ex  parU  Cathcart,  L.  R.  5  Ch. 
App.  703;  (Jom.  v.  Standard  Oil  Co.  101  Pa. 
119;  Com.  V.  Trenton  Bridge  Co.  9  Am.  L.  Reg. 
298;  Philadelphia  d  E.  B.  Co,  v.  Catawissa  U, 
Co.  58  Pa.  20. 

Not  onl}r  do  the  judicial  and  tbe  legislative 
interpretations  of  tue  term,  "manufacture"  as 
applied  to  li^bt.  agree  with  tbe  appellant's  con- 
tention, but  It  has  also  received  a  construction 
from  another  source,  entitled,  in  a  case  of  this 
kind,  to  almost  equal  consideration. 

The  construction  given  to  a  statute  by  those 
charged  with  the  duty  of  executing  it,  is  alwavs 
entitled  to  respectful  consideration,  and  ought 
not  to  be  overruled  without  cogent  reasons. 

United  States  v.  Moore,  95  U.  8.  768,  24  L. 
ed.  589;  Edward  v.  Darby,  25  U.  S.  12  Wheat. 
210,  6  L.  ed.  604;  United  States  v.  Oilmore,  75 
U.  8.  8  Wall.  880,  19  L.  ed.  896;  Oreely  v. 
Thompson,  51  U.  8.  10  How.  225, 18  L.  ed.  897; 
Union  Ins.  Co.  v.  Hoge,  62  U.  8.  21  How.  66, 
16  L.  ed.  68;  Mat?iews  v.  Shore,  24  III.  85; 
Graham's  App.  1  U.  8. 1  Dall.  136, 1  L.  ed.  70; 
Steinerv.  Coxe,^'Ph.l%\  Ooddardv.  Oloninger, 
5  Watts,  209;  United  States  y.  Ship  Becorder,  1 
Blatchf.  218;  Packard  v.  BicJiardson,  17  Mass. 
121 ;  Sedsw.  8tat.  216. 

Tbe  officials  charged  with  the  duty  of  exe- 
cuting the  laws  have  uniformly  regarded  these 
companies  as  manufacturing  companies. 
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Messrs.  W.  U*  Hensel,  Atty-Qen.,  and 
James  A.  Stranahaiit  Deputy  Atty-Gen,, 
for  respondent. 

Williams,  J,,  delivered  the  opinion  of  the 
court: 

This  case  presents  a  new  and  an  interesting 
question,    viz.:    Is  a  company  that  produces 
electrici^,  and  sells  it  to  customers  for  the 
generation  of  light,  heat,  or  power,  a  manu- 
facturing company,  within  the  meaning  of  the 
Act  of  1885,  exempting  the  capital  stock  of 
manufacturing   companies  Ifrom;   taxation  ? 
This  case  was  tried  without  a  jury,  and  the 
facts  upon  which  the  Judgment  was  based  ap- 
pear in  the  findings  of  the  court  below.    One 
of  these,  which  was  based  upon  the  opinion, 
and  largely  expressed  in  the  words  of  an  expert 
electrician,  who  was  called  as  a  witness,  asserts 
that  the  electricity  sold  by  tbe  company  was 
created  bv  the  process  adopted  by  the  com- 
pany.   The  learned  judge  says:    "The  elec- 
tricity which  furnishes  the  light  does  not  exist 
until  the  armature  revolves.    The  revolution 
of  the  armature  brings  into  being  something 
that  did  not  exist  before, — that  is,  this  electric 
energy,  or  energy  in  this  electric  form."    In 
the  same  finding  he  describes  the  process  by 
which  this  product  is  evolved  or  created  as 
follows:    ''Coal  is  burned  under  the  boilers, 
producing  heat.    The  heat  generates  steam  in 
the  boilers,  which  moves  the  engine.    The  en- 
^ne  supplies  the  power  by  which  the  armature 
IS   made  to  revolve.    The  revolution  of  the 
armature  produces  electric  currents  where  they 
did  not  exist  before.    The  electricity  thus  gen- 
erated is  carried  over  wires  provided  by  the 
Company,    and   delivered  to  its   customers, 
where  it  is  used  to  produce  light.    The  process 
by  which  electricity  is  made  to  furnish  light  is 
found  to  consist  of  the  movement  of  an  electric 
current  from  one   carbon  point  to  another, 
which  are  made  part  of  its  circuit.    In  leaping 
from  one  point  to  another  great  heat  is  devel- 
oped by  the  energy  of  the  current.    This  heat 
liberates   or  evolves  from  the  carbon  a  gas, 
which  it  burns.    The  light  is  thus  found  to  be 
due  partly  to  the  passage  of  the  electric  current 
between  the  carbon  points,  and  partly  to  the 
combustion  of  the  gas  furnished  by  the  heated 
carbons."     Notwithstanding   these   findings, 
which  showed  a  creation,  or  "bringing  into 
being  where  it  did  not  exist  before,"  of  the 
electricity  sold  by  the  Company,  the  learned 
Judge  held  as  matter  of  law  that  the  process 
was  not  one  of  manufacture,  because  the  pro- 
duct was  not  a  material  substance.    Conceding 
that  the  thing  sold  was  "brought  into  being,^ 
made, — "manufactured,"  in  the  common  use 
of  that  word, — he  denied  that  such  making 
was  in  a  legal  sense  a  manufacture,  because  it 
did  not  appear  afilrroatively  of  what  the  mys- 
terious product  was  made,  and  that  it  was 
material,  as  matter  is  now  defined.    This  con- 
clusion appears  to  have  been  drawn  from  the 
derivation  and  definition  of  the  word  "manu- 
facture," and  is  forcibly  presented  in  a  learned 
opinion,  in  which  lexicons  and  books  of  refer- 
ence are  largely  drawn  upon.    It  is  very  clear 
that  the  word  originally  meant  "hand-made." 
It  is  equally  clear,  in  the  light  of  the  defini- 
tions collated  by  the  learned  judge,  that  its 
meaning  has  expanded  with  the  advance  of  the 
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arts  and  sciences,  until  it  has  come  to  mean,  as 
a  verb,  the  making  of  anything?  by  human  art 
or  9kil1  (Burrill,  Law  Diet.),  and  as  a  noun,  any- 
thing made  by  art  or  skill  (Rap>alje  &  L.  Law 
Diet).  The  mere  appropriation  of  ^n  article 
which  is  furnished  by  nature  is  not  a  manufac- 
ture. Thus  the  liberation  of  natural  gas  or  oil 
from  the  earth,  and  its  transportation  to  con- 
sumers, is  not  a  manufacture:  but  the  produc- 
tion of  illuminating  gas  is.  Na&sau  Gas-  Light 
Co.  V.  Brooklyn,  89  N.  Y.  409;  also  Emsraon  v. 
Cant.  108  Pa.  111.  The  collection,  storage, 
preparation  for  market,  and  transportation  of 
ice  is  not  a  manufacture,  but  the  production  of 
ice  by  artificial  means  is.  People  v.  Knicker- 
bocker lee  Co.  99N.Y.  181.  Atelegjraph  com- 
pany produces  electricity  by  artificial  means, 
but  it  uses  it  in  its  own  business  as  a  carrier  of 
messages  for  the  public;  so  does  a  telephone 
company.  Both  receive  messages  for  carriage, 
and  deliver  them  at  tbe  point  of  destination. 
They  transport  for  their  customers.  This  Com- 
pany whose  character  we  are  considering  sells 
the  electricity  it  makes,  or  "brings  into  being." 
as  a  commodity.  It  provides  the  lamps  or  ap- 
pliances for  the  use  of  its  customers,  by  means  of 
which  the  light  is  produced.  It  sells  them  the 
electricity,  measures  it  as  it  is  delivered,  and  is 
paid  according  to  the  quantity  furnished. 
Whatever  electricity  may  be,  it  seems  to  be 
absolutely  within  the  power  and  under  the  con- 
trol of  the  company  that  brings  it  into  being. 
It  is  compelled  by  the  process  employed  to 
come  into  being,  it  is  secured,  storeid,  poured 
out,  or  liberated  at  will.  Its  manifestations 
are  both  seen  and  felt.  It 'moves  with  incredi- 
ble velocity  and  power.  It  carries  the  tones 
and  inflections  of  the  human  voice,  or  moves 
loaded  cars,  depending  on  the  volume  of  the 
current  and  the  manner  of  its  application.  It 
may  be.  in  the  hands  of  the  physician,  a  sooth- 
ing remedial  agent,  and,  in  the  hands  of  the 
law,  an  instrument  of  execution  swifter  and 
surer  than  the  headsman's  axe.  It  may  be  too 
early  to  say  jnst  what  it  is.  The  scientists 
whose  views  the  learned  judge  adopted  may 
be  right  or  wrong.  We  have  no  nc«d  to  de- 
cide that  question.  Laws  are  written  ordinar- 
ily in  the  language  of  the  people,  and  not  in 
that  of  science;  and,  if  this  case  depended  on 
tbe  question  on  which  it  turned  in  the  court 
below,  we  should  be  led  by  the  findings  of 
fact  to  a  different  conclusion  of  law  from  that 
which  was  there  reached,  and  hold  that  this 
company  was  a  manufacturing  company. 

But  we  think  the  controlling  question  in 
this  case  is  that  of  the  sense  in  which  the 
words  ''manufacturing  companies"  are  used  in 
tbe  statute  under  consideration.  It  provides 
that  the  taxes  laid  on  corporations  by  the 
Bevenue  Laws  of  the  Commonwealth  are  re- 
pealed or  abolished  as  to  manufacturing  cor- 
porations. Now,  if  there  were  a  class  of  cor- 
porations existing  at  that  date  known  by  tbe 
name  of  ** manufacturing  companies  or  cor- 
porations," we  must  assume  fthat  the  Legisla- 
ture intended  that  class  when  it  used  the  name 
by  which  the  class  had  been  known  in  pre- 
vious legislation;  and  we  need  go  no  further 
than  the  statute  book  to  determine  the  legisla- 
tive intent  in  the  Act  of  1885.  The  Act  of 
1879  imposed  a  capital-stock  lax  on  all  corpora- 
tions alike,  so  thut  we  get  no  help  from  it. 

14  L.  R.  A.  8 


Looking  back  to  the  laws  under  which  cor- 
porations have  been  created,  we  find  that  in 
1835  an  Act  was  passed  providing  for  the  or- 
ganization of  corporations  for  the  manufac- 
ture of  iron  from  the  ores  with  coke  or  mineral 
coal,  which  was  subsequently  extended  so  as 
to  include  companies  using  charcoal.  This 
was  followed  in  1849  by  a  law  which  provided 
for  the  organization  of  ''manufacturing  com- 
panies" as  a  class  of  corporations.  It  included 
the  manufacture  of  woolen,  cotton,  fiax,  or 
silk  goods,  of  iron,  paper,  lumber,  or  salt.  In 
1850  it  was  extended  so  as  to  include  the  man- 
ufacture of  glass.  In  1851  printing  and  pub- 
lishing were  taken  into  the  class.  In  1852  the 
making  of  mineral  paints  and  artificial  slate 
was  included.  In  1853  quarrying  and  min- 
ing. In  1859  the  manufacture  of  leather  and 
leather  fl;oods.  Mineral  and  carbon  oils  were 
includea  by  a  series  of  Acts  passed  in  1856, 
1859,  and  1860.  It  will  thus  be  seen  that  the 
words  "manufacturing  corporations"  had  been 
employed  as  the  name  of  a  definite  class  of 
corporations  for  many  years,  and  that  the  kinds 
of  manufacture  embraced  within  the  class 
were  not  left  to  be  settled  by  conjecture,  or  by 
reasoning  built  upon  definitions,  but  had  been 
settled  by  actual  enumeration  in  the  statutes 
referred  to  and  some  others.  When  the  Con- 
stitution of  1878  was  adopted,  and  when  the 
general  Corporation  Act  of  1874  was  passed  in 
obedience  to  its  requirements,  manufacturing 
corporations  as  a  class  were  provided  for,  and 
the  kinds  of  manufacture  included  made  cer- 
tain by  a  long  series  of  statutes.  Tbe  Act  of 
1874  provided  a  uniform  mode  for  the  incor- 
poration of  companies  formed  for  profit,  de- 
scribing them  as  corporations  of  the  second 
class,  while  corporations  not  for  profit  com- 
posed the  first  class.  In  the  second  class  were 
included,  among  others,  companies  formed 
for  "carrying  on  any  mechanical,  mining, 
quarrying,  or  manufacturing  business,  includ- 
ing all  the  purposes  covered  bv  the  provisions 
of  the  Act  of  General  Assembly  entitled  "An 
Act  to  Encourage  Manufacturing  Operations 
in  This  Commonwealth,  Approved  April  7, 
1849,"  and  its  several  supplements.  Thereaf- 
ter any  company  formed  for  the  prosecution 
of  the  objects  enumerated  in  the  Act  of  1849 
and  its  supplements  entered  the  class  of  manu- 
facturing corporations  through  the  gate  opened 
by  the  Act  of  1674,  instead  of  through  pre- 
vious legislation.  But,  whether  they  came  in 
the  one  way  or  the  other,  if  they  were  within 
the  class  as  the  Legislature  had  made  it,  the 
Act  of  1885  relieved  them  from  the  tax  im- 
posed by  the  Act  of  1879.  A  companv  sup- 
plying illuminating  gas  is,  in  the  general  sense 
of  the  word,  a  manufacturing  company  (liaS' 
MU  OaS'Light  Co.  v.  Brooklyn,  supra),  but  it  is 
not  a  member  of  the  statutory  class  built  up 
under  the  Act  of  1849,  nor  is  any  corporation 
engaged  in  the  service  of  its  customers  in  a 
quasi  public  capacity.  A  municipality  may 
furnish  water  and  light  to  its  citizens.  A 
company  performing  this  service  may  be  said 
to  perform  a  quasi  public  or  municipal  func- 
tion, which  the  municipality  may  disturb  at 
its  pleasure,  or  supersede  altogether.  Such 
companies  have  never  been  included  in  any  of 
the  legislation  provided  for  the  encourage- 
ment and  protection  of  manufacturing  cor- 
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poratioDs,  and  have  no  right  to  share  in  the 
benefits  of  such  legislation.  They  really  form 
a  class  by  themselves.  When  the  Act  of  1885 
was  passed  laws  had  been  made  in  adjoining 
States  which  gave  encouragement  to  the  estab- 
lishment of  factories  by  exempting  them  from 
certain  forms  of  taxation.  The  mischief  to  lie 
remedied  was  the  danger  that  such  legislation 
might  lead  to  the  removal  of  capital  and  labor 
from  this  State  to  others,  to  the  detriment  of 
the  business  and  prosperity  of  our  own.  The 
remedy  provided  was  the  removal  of  the  tax 
imposed  by  the  Act  of  1879,  so  as  to  remove 
the  inducement  to  leave  the  State.  It  was  as 
broad  as  the  mischief  which  it  was  intended  to 
meet,  and  made  applicable  to  the  class  which 
since  1886  it  had  been  the  policy  of  the  State 
to  encourage,  viz.,  ''manufacturiDg  corpora- 
tions." It  did  not  reach  financial  corporations 
like  banks  and  insurance  companies,  nor  trans- 


portation companies,  nor  companies  perform- 
ing functions  partaking  of  a  municipal  charac- 
ter, but  that  class  oi  productive  industries 
which  the  Legislature  had  souirht  to  encourage 
as  a  means  of  bringing  and  keeping  within  our 
borders  capital  and  kbor,  to  be  employed  ii> 
the  development  of  our  mineral  wealth,  and  ia 
the  production  of  the  staples  of  commerce. 
We  think  the  learned  judge  reached  a  correct 
conclusion  in  this  case.  The  appellant  is  not 
within  the  exemption  or  immunity  provided 
by  the  Act  of  1885,  but  we  prefer  to  rest  our 
judgment  on  the  definition  of  "manufacturing 
corporations"  which  the  Legislature  has  adopt- 
ed and  adhered  to  for  more  than  half  a  cen- 
tury, rather  than  upon  the  meaning  of  the 
word  "manufacture"  as  it  is  given  by  lexicog- 
raphers. 
The  judgment  u  affirmed. 
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1  •  The  poorer  of  eminent  domain  cannot 
be  c^ven  to  a  corporation  formed  for 
the  purpose  of  establishing  a  rural 

cemeterjp'.and  providing  for  its  care  and  main- 
tenaooe,  where  the  lund  is  to  be  under  its  abso- 
lute control  and  it  may  sell  lots  at  whatever  price 
may  be  agreed  on  to  private  individuals  for 
burial  purposes,  if  in  its  judfnnent  the  land  is  not 
needi'd  for  that,  or,  for  any  other  purposes. 

8*  An  amendment  to  an  Act  providing 
for  the  org^anisation  of  a  certain  class 
of  corp(n!*ations*  which  attempts  to  confer 
on  them  a  power  which  they  cannot  constitu- 
tionally exercise,  cannot  be  upheld  as  to  other 
corporations  incidentally  mentioned  therein,  but 
not  alluded  to  in,  or  subjected  by  the  amendment 
to,  any  of  the  provisions  of  the  original  Act. 

(October  9, 1891.) 

CERTIORARI  to  the  Circuit  Court  for  Kala- 
-  mazoo  County  to  review  proceedings  con- 
demning land  for  cemetery  purposes.  Pro- 
ceedings quashed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Ho^rard  &  Roos*  for  plaintiff  in 
certiorari: 

The  section  of  the  statute  under  which  it  is 
sought  to  proceed  in  this  case  must  be  limited, 
construed,  and  held  to  apply  only  to  such  cem- 
eteries as  is  embraced  in  the  title  of  the  Act. 
Amendments  to  Acts,  although  their  language 
may  be  broad  and  general,  are  necessarily  lim- 
ited by  the  title  of  the  Act  which  they  pur- 
ported to  amend. 

Booth  V.  Eddy,  88  Mich.  245;  Bates  v.  Nelson, 
49  Mich.  459;  Bimll  v.  Durfee,  58  Mich.  287. 

Note.— For  iwiea  on  riffht  of  eminent  domain, 
see  Pittsburt?*  W.  &  K.  R.  Co.  v.  Bepwood  Iron 
Works  (W.  Vaj  2  L.  R.  A.  880;  Barre  R.  Go.  v. 
Montpeller  it  W.  River  B.  Co.  (Vt.)  4  L.  R.  A.  786. 
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Hence  there  is  no  authority  for  this  proceed- 
ing by  the  Board  of  Health. 

Messrs.  Osborn  ft  Mills  and  Thomas  R» 
Sherwood,  for  defendant  in  ceitiorari: 

The  amendment  to  the  original  Act  was  in- 
tended, not  only  to  afford  rural  cemetery  cor- 
porations organized  pursuant  to  that  law  the 
right  to  condemn  lands  for  its  purposes,  but 
also  the  same  right  to  township  and  cities. 

The  title  of  the  original  Act  being  broad 
enough  to  embrace  all  rural  cemeteries,  the  ad- 
dition is  germane  to  the  object  expressed  in  the 
amended  Act,  and  is  therefore  valid. 

See  Peotle  v.  StaU  Ins.  Co.  19  Mich.  393; 
People  V.  State  Treasurer,  31  Mich.  6;  Stockle  v. 
Siia)€e,  41  Mich.  615. 

An  amendment  to  a  statute  which  contains^ 
matter  which  might  'appropriately  have  beea 
incorporated  in  the  original  Act  under  its  title 
as  germane  to  its  provisions,  may  be  added  by 
an  amending  Act  entitled  substantially  as  was 
the  Act  involved  in  this  litigation. 

Sicartwoui  v.  Michigan  Air  Line  R.  Co.  24 
Mich.  898;  Chippewa  County  8vprs.  v.  Auditor 
Oeneral,  8  West.  Rep.  840,  65  Mich.  412. 

McGrath.  J.,  delivered  the  opinion  of  the 
court: 

This  matter  comes  here  by  certiorari,  to  test 
the  validity  of  certain  proceedings  to  condemn 
land  for  cemetery  purposes.  The  Board  of 
Health  of  Portage  Township  filed  a  petition  in 
the  Circuit  Court  for  the  County  of  Kalamazoo, 
under  chapter  181,  How.  Stat.,  to  condemn 
certain  land  belonging  to  respondent,  for  cem- 
etery purposes.  Kespondent  demurred  to  said 
petition,  alleging,  among  others,  the  following 
grounds:  * '  That  said  petition  is  insufficient  to 
confer  upon  said  court  jurisdiction  of  the  sub- 
ject matter  of  said  petition.  (1)  for  the  reason- 
that  the  statutes  conier  no  authority  upon  said 
court  to  summon  a  jury  in  cases  of  the  kind 
alleged  and  set  forth  in  said  petition;  (3)  for 
the  reason  that  it  appears  by  said  petition  that 
said  cemetery  which  it  is  proposes!  to  enlarge 
is  not  ownei^  by  a  corporation  organized  to 
establish  a  rural  cemetery,  and  provide  for  the 
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care  and  maintenaDce  thereof."     Chapter  89, 
How.  Suit,  makes  it  the  duty  of  the  Township 
Board  of  Health  to  provide  and  maintain  burial 
grounds,  but  contains  no  provisions  for  the 
condemnation  of  land  for  cemetery  purposes. 
In  1869  the  Lecislature  passed  an  Act  entitled 
'•An   Act  to  Authorize  and    Encourage    the 
Formation  of  Corporations  to  Establish  Rural 
Cemeteries,  and  Provide    for    the  Care    and 
Maintenance  thereof."    This  Act  contained  no 
provision  for  the  acquirement  of  iHuds,  except 
by  purchase  or  gift.     It  provided  for  the  for- 
mation of  stock  companies  for  the  purpose  of 
establishing  and  maintaining  cemeteries.   That 
the  articles  should  contain  a  statement  of  the 
amount  of  land  to  be  purchased,  and  of  the 
amount  of  capital  necessary  to  make  the  pur- 
cbaae  and  improve  the  grounds.     It  provided 
for  the  issue  of  scrip  or  certificates  of  stock  to 
the  subscribers.     That  such  scrip  should  be 
personal  property,  and    transferable  by    the 
holder.    It  empowered  the  board  of  trustees  to 
purchase  land  for  the  use  of  such  association ; 
to   levy  assessments  upon  subscribers  to  the 
articles  of  association,  not  exceeding  the  amount 
subscribed;  to  dispose  of  the  rights  of  burial, 
fix  the  prices  thereof,  make  conditions  in  rela- 
tion to  the  burials  within  the  cemetery  grounds, 
and  guarantee  to  thegrantees'burialrighti^,  and 
the  care  and  preservation  of  the  grounds;  to 
establish  such  rules  and  regulations  for  the  con- 
trol and  management  of  the  grounds,  and  all 
matters  and   things  incident  thereto,  as  they 
shall  deem  for  the  best  interests  of  the  corpo- 
ration;  to  sell  any  part    or  portion  of  land 
owned  by  such  corporation,  in  case  the  same 
shall  not  be  occupied  or  required  for  burial  pur- 
poses, or  for  the  use  of  burial  rights;  and  to 
prescribe  from  time  to  time  any  interest  or  div- 
idends which  shall  be  paid  to  the  holders  of  the 
scrip.     It  provides  for  the  reservation  out  of 
the   proceeds  of  sale   of    burial  rights  of  an 
amount  which,  in  the  opinion  of  the  hoard  of 
trustees,  shall  be  sufficient  to  create  a  fund 
'Which,  when  invested,  shall  produce  an  income 
sufficiently  large  to  meet  the  expense  of  keep- 
ing the  grounds  in  good  condition.     It  further 
provides  that  all  grants  of  rights  of  burial  shall 
be  transferable  only  upon    compliance  with 
such  conditions  as  shall  be  prcvscribed  by  the 
board  of  trustees.     In  1875  the  last-nameil  Act 
ivas amended  by  adding  ten  new  sections  (How. 
Stat.  Mich.  §  4778),  providing  that,  "whenever 
the  board  of  directors  of  said  corporation,  the 
board  of  health  of  any  township,  or  the  com- 
mon council,  board  of  health,  or  board  of  trus- 
tees of  any  city  or  village,  shall  deem  it  to  be 
desirable  and  necessary  to  enlarge  the  limits  of 
any  cemetery  which  has  been  or  may  be  here- 
after established,"  application  may  be  made  to 
a  circuit  judge  for  a  jury,  to  ascertain  and  de- 
termine the  compensation  to  be  made,  and  the 
necessity  for  using  the  same;  and,  after  pro- 
viding for  the  summoning  of  a  jury,  notice  to 
the  owners,  a  hearing  and  a  determination  by 
said  Jury,  the  amending  Act  provides  that  judg- 
ment shall  be  rendered  by  the  court  for  the 
amounts  found  by  the  jury,  and,  upon  proof 
of  payment  of  such  amounts,  the  court  "shall 
by  an  order  or  decree  adjudge  that  the  title  in 
fee  of  such  real  estate  shall  forever  thereafter 
be  vested  in  such  board  of  directors,  board  of 
health/'  etc. 

14  L.  R.  A. 


The  contention  of  respondent  is  that  there  is 
no  valid  statute  which  authorizes  or  permits 
the  condemnation  of  private  property  for  the 
enlargement  of  this  cemetery;  that  the  Act  of 
1869  authorized  the  formation  of  corporations 
to  establish  rural  cemeteries,  and  provided  for 
the  care  and  maintenance  of  rural  cemeteries- 
s<»  established,  and  only  such  as  are  so  estab^ 
lisbed.  In  my  judgment,  although  the  point 
is  not  made  m  the  briefs,  the  Amendment  of 
1875  is,  as  applicable  to  rural  cemeteries  estab- 
lished by  corporations  formed  under  the  Act 
of  1869,  unconstitutional  and  void,  as  it  at- 
tempts to  invoke  the  exercise  of  the  power  of 
eminent  domain  for  the  condemnation  of  lands, 
at  the  instigation  of  a  private  corporation,  for 
private  uses.  Eminent  domain  is  that  sover- 
eign power  vested  in  the  people  by  which  they 
can,  for  any  public  purpose,  take  possession  of 
the  property  of  any  individual  upon  a  just 
compensation  paid  to  him.  6  Am.  &  Eng. 
Encyclop.  Law,  511;  2  Kent,  Com.  389.  It  has 
been  defined  by  this  court  to  be  "the  rightful 
authority  which  exists  in  Jthe  sovereignty  to 
control  and  regulate  those  rights  of  a  public 
nature  which  pertain  to  its  citizens  in  com- 
mon, and  to  appropriate  and  control  individual 
property  for  the  public  benefit,  as  the  public 
safety,  necessity,  convenience,  and  welfare 
may  demand.  People  v.  Hvmphrey,  28  i^Iich. 
471-474.  It  was  held  in  that  case  that  the 
State  had  no  authority  by  virtue  of  its  eminent 
domain  to  condemn  lands  for  the  purpose  of 
turning  them  over  to  the  United  States  for  the 
erection  and  maintenance  of  light-houses;  that 
the  Act  which  undertook  to  authorize  the  gov- 
ernment to  do  this  was  unconstitutional,  as 
appropriating  property  of  individuals  without 
due  process  of  law;  and  that  the  right  of  emi- 
nent domain  in  any  sovereignty  exists  only  for 
its  own  purposes. 

In  Byerson  v.  Brown,  35  Mich.  333,  24  Am. 
Rep.  564,  the  court  says  that,  in  authorizing 
condemnation  proceedings,  it  is  essential  that 
the  statute  should  require  the  use  to  be  public 
in  fact;  in  other  words,  that  it  should  contain 
provisions  entitling  the  public  to  accommoda- 
tion; that  property  can  never  be  condemned 
for  private  improvements,  except  where  they 
belong  to  a  class  that  cannot  usually  exist 
without  the  exercise  of  that  power,  and  where 
the  public  welfare  requires  that  they  shall  be 
encouraged.  The  exercise  of  the  right  of 
eminent  domain  is  limited  to  cases  in  which 
the  public  have  an  interest.  Cody  v.  Rider 
(Ky.)  1  8.  W.  Rep.  2.  It  can  never  be  just  to 
take  property  under  pretense  of  public  benefit 
which  is  not  needed  by  the  public,  however 
much  it  may  advance  the  interests  in  which 
the  public  have  no  concern.  Paul  v.  Detroit, 
32  Mich.  108-119.  The  State  has  no  right  to 
take  the  property  of  one  citizen,  and  give  it  to 
another,  whether  with  or  without  compensa- 
tion. 2  Washb.  Real  Prop.  539;  Tiedeman, 
Pol.  Powers,  §  121&,  390.  As  has  been  said, 
"when  one  man  wants  the  property  of  another, 
the  Legislature  will  not  aid  him  in  the  acquisi- 
tion." Taylor  v.  Porter,  4  Hill,  147.  See 
Wilkinson  v.  Uland,  27  U.  S.  2  Pet.  658,  7 
L.  ed.  653;  Hey  ward  v.  New  York,  7  N.  Y. 
324. 

It  was  held  in  People  v.  8nlem,  20  Mich.  454, 
4  Am.  Rep.  400,  that  a  legislative  Act  originat- 
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in^  proceedings  by  or  in  pursuance  of  \rhich 
individual  property  was  to  be  taken,  under  the 
forms  of  taxation,  for  the  benefit  of  a  private 
corporation,  could  not  be  justified  as  an  exer- 
cise of  legislative  power.  It  was  not,  there- 
fore, due  process  of  law.  Mr.  Cooley  says: 
**The  public  use  implies  a  possession,  occupa- 
tion, and  enjoyment  of  the  land  by  the  public 
at  large,  or  by  public  agencies;  and  the  due  pro- 
tection to  the  rights  of  private  property  will 
preclude  the  government  from  seizing  it  in  the 
hands  of  the  owner,  and  turning  it  over  to  an- 
other, on  vague  grounds  of  public  benefit,  to 
spring  from  a  more  profitable  use  to  which  the 
latter  may  devote  it."  Cooley,  Const.  Lira. 
654.  The  use  must  be  by  the  general  public 
of  the  locality,  and  not  by  particular  individ- 
uals. McQuillen  v.  Button,  42  Ohio  St.  202; 
Basa  V.  Davis,  97  Ind.  79.  A  use  which  may 
be  monopolized  or  absorbed  by  the  few,  and 
from  which  the  general  public  may  and  must 
ultimately  be  excluded,  is  in  no  sense  a  public 
use.  Land  cannot  be  condemned  for  the  pur- 
pose of  enabling  those  instigating  the  proceed- 
ings to  parcel  it  out  to  privale  individuals;  nor 
is  a  use  which  is  not  common  to  the  public, 
and  over  which  the  State  has  surrendered  that 
control  and  regulation  necessaij  to  secure  such 
common  use,  a  public  use.  The  use  of  land 
for  railways  and  turnpikes  has  been  declared 
to  be  a  public  use,  because  it  is  open  to  all 
upon  the  payment  of  tolls  which  are  regulated 
by  law,  and  the  law  requires  such  ways  to  be 
kept  open  for  use  by  the  public  impartially. 

As  has  been  said,  the  question  whether  the 
use  is  public  or  private  depends  upon  the  right 
of  the  public  to  use  the  property,  and  to  re- 
quire the  corporation,  as  a  common  carrier,  to 
transport  passengers  or  freight  over  the  same. 
Kettle  River  R.  Vo.  v.  Eastern  R,  Co.  41  Minn. 
461;  De  Camp  v.  Hibernia  U.  R,  Co,  47  N.  J. 
L.  47;  PhiUips  v.  Watson,  63  Iowa,  88;  Clarke 
V.  Blackmar,  47  N.  Y.  156;  Lewis,  Em.  Dom. 
§166. 

It  has  been  held  that  condemnation  proceed- 
ings cannot  be  resorted  to  to  take  lands  for  the 
construction  of  spur  tracks  which  are  made 
for  the  accommodation  of  individual  shippers. 
Re  Niagara  FoUs  A  TT.  R,  Co,  108  N.  Y.  875, 
11  Cent.  Rep.  272;  Roefiester,  K  dt  L,  R,  Co. 
V.  Babeoek,  HON.  Y.  119;  Chicoffo  4b  E,  L  R. 
Co.  V.  WUtae,  116  lU.  449,  4  West.  Rep.  121; 
Pittsburgh,  W,  it  K.  R.  Co.  v.  Bentoood  Iron 
Works,  81  W.  Va.  710.  2  L.  R  A.  680. 

To  justify  the  condemnation  of  lands  for  a 
private  corporation,  not  only  must  the  purpose 
be  one  in  which  the  public  has  an  interest,  but 
the  State  must  have  a  voice  in  the  manner  in 
which  the  public  may  avail  itself  of  that  use. 
In  Gilmer  ▼.  Lime  Point,  18  Cal.  229,  a  public 
use  is  defined  to  be  a  use  which  concerns  the 
whole  community,  as  distinguished  from  a 
particular  individual.  The  use  which  the  pub- 
He  is  to  have  of  such  properly  must  be  nxed 
and  definite.  The  general  public  must  have  a 
right  to  a  certain  definite  use  of  the  private 
property  on  terms  and  for  charges  fixed  by 
law,  and  the  owner  of  the  property  must  be 
compelled  by  law  to  permit  the  general  public 
to  enjoy  it.  It  will  not  sufiSce  that  the  general 
prosperity  of  the  community  is  promoted  by 
the  taking  of  private  property  from  the  owner, 
and  transferring  its  title  and  control  to  a  cor- 
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I  poration,  to  be  used  by  such  corporation  as  Its 
private  property,  uncontrolled  by  law  as  to  its 
use;  in  other  words,  a  use  is  private  so  long  as 
the  land  is  to  remain  under  private  ownership 
and  control,  and  no  right  to  its  use  or  to  direct 
its  management  is  conrerred  upon  the  public. 
Re  Eureka  Basin  W.  d  Aifg.  Co.  96  N.  Y.  42. 
It  is  for  the  court  to  determine  whether  or  not 
the  use  is  a  public  one.  Re  Deansville  Ceme- 
tery Asso.  66  N.  Y.  569,  23  Am.  Rep.  86;  Re 
Neu)  York  Cent.  &  U.  R.  R.  Co.  77  N.  Y.  248; 
Savannah  v.  Hancock,  91  Mo.  54,  8  West. 
Rep.  248:  Pitt^mrg.  W.  (&  K.  R.  Co.  v.  Ben- 
wood  Iron  Works,  81  W.  Va.  710,  2  L.  R  A. 
680;  Tiedeman,  Pol.  Powers,  §  121a.  p.  378; 
Cooley,  Const.  Lim.  p.  660. 

This  very  question  arose  in  Evergreen  Ceme- 
tery Asso.  V.  Beecher,  58  Conn.  561,  2  New 
Enc.  Rep.  808,  and  the  court  says:  **The 
complaint  alleges  that  the  plaintiff  is  an  asso- 
ciation duly  organized  under  the  laws  of  this 
State,  for  the  purpose  of  establishing  a  burial 
ground;  that  it  now  owns  one;  that  it  desires 
to  enlarge  it;  and  that  such  enlargement  is 
necessary  and  proper.  There  is  no  allegation 
that  the  land  which  it  desires  to  take  for  such 
enlargement  is  for  the  public  use  in  the  sense 
indicated  in  this  opinion.  The  demurrer,  for 
the  reason  that  the  complaint  does  not  set  out 
any  right  in  the  plaintiff  to  accjuire  title  to  the 
land  01  the  defendants,  otherwise  than  by  their 
voluntary  deed,  must  be  sustained." 

In  Re  Deansville  Cemetery  Asso,,  supra,  it 
was  held  that  the  statute  authorizing  rural 
cemetery  associations  to  acquire  land  by  exer- 
cising the  right  of  eminent  domain  was  un- 
constitutional and  void,  for  the  reason  that  the 
use  was  a  private  one.  The  court  savs :  •  'The 
land  is  to  be  vested  in  trustees,  with  power  to 
divide  into  lots,  and  sell  these  lots  to  individual 
owners.  It  is  difficult  to  see  what  interest  the 
public  will  have  in  the  lands  or  in  their  use. 
No  right  on  the  part  of  the  public  to  buy  lots 
or  bury  thMr  dead  there  is  secured.  The 
prices  at  which  the  lots  are  to  be  sold  are  to  be 
fixed  by  private  agreement  The  corporation 
is  to  be  managed  by  trustees  elected  by  the  lot- 
owners.  The  lots,  or  the  rights  of  the  owners 
therein,  are  to  descend  as  private  property  to 
the  heirs  of  these  owners;  and,  by  the  Act  of 
1874,  the  owners  may,  by  leave  of  the  courts. 
sell  their  lots,  and  put  the  proceeds  in  their 
pockets.  The  substantial  right  of  enjoyment 
of  the  propertv  is  vested  in  the  individual  lot- 
owners,  and  the  whole  effect  of  the  incorpon- 
tion  of  these  cemetery  associations  is  to  enable 
a  number  of  private  individuals  to  unite  in 
purchasing  property  for  their  own  use,  and 
that  of  their  descendants,  as  a  place  of  burial, 
and  to  secure  a  permanent  management  of  it, 
through  the  instrumentality  of  tnisteea  ap- 
pointea  by  themselves,  and  subject  to  no  other 
control,  with  the  privilege,  when  they  cease 
to  use  their  lots  as  a  place  of  burial,  to  sell 
them,  and  receive  the  proceeds  for  their  own 
benefit.  It  is  argued  that  the  property  is  to  be 
used  as  a  place  of  burial,  and  that  toe  burial 
of  the  dead  is  a  public  benefit,  and  therefore 
the  use  is  public.  But  the  answer  to  this  ar- 
gument is  that  the  right  of  burial  in  these 
grounds  is  not  vested  in  the  public,  or  in  the 
public  authorities,  or  subject  to  their  control, 
but  only  in  the  individual  lot-owners.     If  the 


1891. 


Evans  y.  Foster. 


:n 


fact  tfaat  it  is  a  benefit  to  the  public  that  the 
dead  should  be  buried  is  sufficient  to  make  a 
cemetery  a  public  use,  the  Legislature  might 
authorize  A  to  take  the  land  of  B  for  a  private 
burial  place  of  A  and  his  family.  The  fact 
that  this  land  is  taken  for  the  benefit  of  a  num- 
ber of  individuals,  for  division  among  them- 
selves or  their  grantees,  for  their  own  use  as  a 
cemetery,  makes  the  case  no  stronger  than  if 
taken  for  the  benefit  of  a  single  individual." 
Precisely  the  same  may  be  said  of  a  corpora- 
tion formed  under  the  Act  in  question.  The 
lands  owned  by  it  are  under  the  absolute  con- 
trol and  dominion  of  the  corporation.  It  may 
sell  to  A  and  refuse  to  sell  to  B,  and  by  its  sale 
to  A  it  excludes  every  other  person  from  that 
parcel.  Not  only  may  it  sell  to  A  for  burial 
purposes  but  it  may  sell  to  any  other  person  for 
any  purpose,  if  in  its  judgment  the  lands  are 
not  occupied  or  required  for  burial  purposes. 
It  may  be  urged  that  petitioner  here  is  not  a 
private  corporation,  but  I  think  that  the  entire 
amendment  must  fail.  The  original  Act  pro- 
vided for  the  formation  of  corporations  to  es- 
\ablish  rural  cemeteries.  An  amendment  is 
made  which  is  intended  to  confer  certain  pow- 
ers upon  these  corporations,  and  also  upon 
other  corporations  and  agencies  not  alluded  to 
in  the  original  Act.  The  power  sought  to  be 
conferred  upon  the  corporations  organized  un- 
der the  original  Act  cannot  be  exercised,  be- 


cause not  warranted  by  the  Constitution.  It 
is  very  clear  that  the  only  purpose  had  in  view 
by  the  Legislature  in  attaching  this  amend- 
ment to  this  Act  was  to  confer  this  verv  power 
upon  these  corporations,  and  tfaat  the  only 
purpose  of  the  introduction  by  the  amendment 
of  Uiese  other  corporations  and  agencies  was 
to  enable  such  agencies  to  exercise  this  power. 
Thus  we  have  an  Act  providing  for  the  organi- 
zation of  a  certain  class  of  corporations,  which 
is  amended  by  conferring  a  power,  the  exercise 
of  which,  by  the  corporations  so  formed,  is 
prohibited  by  the  Constitution,  and  at  the 
same  time  the  amendment  introduces  another 
class  of  corporations,  which  are  created  by 
virtue  of  other  statutory  provisions,  for  the 
purpose  of  clothing  them  with  the  very  powers 
which  cannot  be  exercised  bv  the  corporations 
formed  under  the  original  Act.  The  amend- 
ment confers  no  additional  powers  upon  the 
corporations  created  by  the  Act,  and  it  does 
not  subject  the  other  agencies  introduced  to 
any  of  the  provisions  thereof.  Inapplicable  to 
corporations  formed  under  the  Act,  the 
amendment  is  clearly  irrelevant,  and  its  incon- 
gruity apparent.  The  petition  filed  in  the 
court  below  must  therefore  be  dismissed,  with 
costs  to  respondent. 

Morse*  Loiii^t  and  Grant,  JJ.,  concurred 
with  McGrath,  </.  ,*  ChampUiiy  Ch.  </.,  con- 
curred in  the  result. 
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1  •  An  ezeentriz  bdcomea  personally  li- 
able to  pay  a  leg^aey  on  an  implied  promiae 
where  she  accepts  a  devise  made  subject  thereto* 
selis  the  property  and  converts  the  proceeds, 
although  she  is  expressly  exempted  by  the  will 
from  giving  bond. 

8.  A  testator's  eharg^in^  the  support  of 
a  person  during^  her  natural  life  upon 
the  proceeds*  issues*  and  profits  of  a 
fSuna  which  he  has  already  charged  with  the 
payment  of  a  pecuniary  legacy  to  a  third  person 
does  not  postpone  the  time  for  payment  of  such 
legacy  until  the  death  of  the  one  entitled  for  sup- 
port although  the  farm  is  not  sulflcient  for  both; 
but  the  legacy  or  such  portion  thereof  as  the 
court  may  direct  is  payable  at  the  time  limited  by 
the  court  for  the  payment  of  debts  and  legacies 
generally. 

8.  A  remission  of  the  exeess  cannot  be 
allowed  under  the  Wisconsin  practice  in  order 
to  prevent  reversal  of  a  judgment  which  is  ex- 
cessive, although  it  is  due  to  a  mistake  in  reck- 
oning. 

(November  17, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 


in  favor  of  plaintiff  in  an  action  brought  to  re 
cover  the  unpaid  balance  of  a  legacy  given  by 
the  will  of  Sarah  Evans,  deceased.    Reversed. 

Statement  by  Cassoday,  J.: 

It  appears  from  the  record  that  Sarah  Evans 
died  November  3,  1878.  leaving  a  will  executed 
September  21,  1878,  and  which  was  admitted 
to  probate  April  7,  1879,  and  in  and  by  which 
she,  in  effect,  gave,  devised,  and  bequeathed  to 
her  son  Marcenas  the  sum  of  $2,000,  the  same 
to  be  a  lien  upon  her  Pewaukee  farm  of  eighty 
acres,  therein  described,  until  satisfied  and 
paid;  that  she  also  devised  to  her  said  son  a  lot 
in  Waukesha,  therein  described;  that  she  there- 
in also  gave,  devised,  and  ordained  that  her 
daughter  Mary  Ann  should  have  her  support 
and  maintenance  out  of  the  proceeds,  issues, 
and  profits  of  said  farm  for  and  during  her 
naturar  life,  and  that  the  same  should  be  a  lien 
on  said  farm;  that  she  also  therein  devised  said 
farm  to  the  said  defendant,  her  daughter  Mio- 
nie,  for  her  own  use  and  behoof  forever,  sub- 
ject, however,  to  the  foregoing  liens  and  lega- 
cies; that  she  also  therein  devised  to  the  said 
defendant,  Minnie,  three  lots,  and  the  home- 
stead thereon,  therein  described,  for  ber  own 
benefit  and  behoof  forever;  that  she  also  there- 
in devised  and  bequeathed  to  the  said  defend- 
ant, Minnie,  all  the  rest,  residue,  and  remain- 
der of  her  real  estate,  wherever  the  same  might 
be  located,  for  her  own  use,  benefit,  and  be- 


NOTS.— The  rule  that  an  executor  who  is  the  dev- 
isee of  land  becomes  personally  bound  to  x>ay  a  leg- 
acy charged  thereon  if  he  accepts  the  devise  Is  well 
settled,  and  the  interest  of  the  above  decision  is  in 
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the  application  of  the  rule  to  the  peculiar  circum- 
stances of  the  case  in  which  the  executrix  t)elng 
exempted  from  giving  bond  had  turned  the  land 
into  money  and  converted  the  proceeds.    B.  A.  B. 
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hoof  forever;  that  she  also  therein  devised  and 
bequeathed  unto  the  defendant,  Minnie,  all  her 
personal  estate  and  effects,  of  every  name  and 
description,  for  her  own  use  and  benefit  for- 
ever, after  the  payment  of  her  just  debts,  fu- 
neral expenses,  and  the  expenses  of  the  admin- 
istration of  her  estate;  that  she  also  therein 
constituted  and  appointed  the  said  defendant, 
Minnie,  the  sole  executrix  of  her  said  last  will 
and  testament,  and  directed  that  she  should 
not  be  required  to  give  any  security  or  bonds, 
other  than  her  own  personal  obligation  as  such 
executrix,  in  any  manner  connected  with  said 
administration,  or  in  the  execution  and  perform- 
ance of  any  duty  or  trust  under  the  provisions 
and  conditions  of  said  will;  that  March  13, 
1888,  the  said  Marcenas  assigned  to  his  wife, 
the  plaintiff  herein,  tha  balance  due  on  said 
legacy  of  $2,000  so  bequeathed  to  him  as  afore- 
said; that  this  action  was  commenced  in  the 
circuit  court  on  or  about  May  21,  1889,  for  the 
recovery  of  said  legacy  of  $2,000,  and  interest 
thereon,  upon  the  facts  stated;  that  the  de- 
fendant answered  by  way  of  admissions  and 
denials,  and  alleged,  in  effect,  that,  of  the 
whole  amount  of  personal  property  which  came 
to  her  hands  as  such  executrix,  the  net  amount 
was  only  $87.25,  after  paying  the  funeral  ex- 
penses and  the  expenses  of  administration, 
which  said  sum  was  paid  to  said  Marcenas,  and 
that  she  also  paid  him  the  further  sura  of  $200 
over  and  above  the  amount  admitted  in  the 
complaint,  and,  us  a  separate  defense,  she  al- 
leged that  there  was  no  other  property  or  in- 
come out  of  which  to  pay  said  legacy  except 
said  farm;  that  the  income  thereoi  was  barely 
sufficient  to  pay  the  taxes  and  repairs  thereon, 
and  the  maintenance  of  said  Marv  Ann,  as  di- 
rected in  the  will;  that  said  $2,000  legacy  did 
not  become  due  or  payable  until  after  the  death 
of  said  Mary  Ann,  except  in  case  of  the  sale  of 
said  farm  for  a  sufficient  amount  to  guarantee 
the  maintenance  of  said  Mary  Ann  and  to  pay 
said  legacy ;  that  the  farm  was  unsold,  and  was 
insufficient  to  pay  such  amounts;  that,  upon 
the  trial  of  said  cause,  a  jury  was  waived,  and, 
at  the  close  of  the  trial,  the  court  found,  in  ad- 
dition to  the  facta  stated,  that  the  property  left 
by  said  testatrix,  and  which  came  to  the  hands 
of  the  defendant  as  such  executrix,  was  suffi- 
cient to  pay  all  debts,  legacies,  and  claims 
against  the  estate;  that  the  county  court,  by 
an  order,  limited  the  time  for  the  payment  of 
legacies  to  one  year  from  and  after  April  7, 
1879;  that  Marcenas  died  after  having  assigned 
his  interest  in  said  legacy  to  the  plaintiff,  and 
prior  to  the  commencement  of  this  action;  that 
divers  sums  had  been  paid  to  Marcenas  on  the 
legacy  by  the  defendant,  amounting  in  all  to 
$1,150;  that  the  unpaid  balance,  with  interest 
thereon,  amounted  at  the  time  of  the  trial,  Feb- 
ruary 4,  1891,  to  $2,380.05;  that,  as  conclu- 
sions of  law,  the  court  found,  in  effect,  that 
the  legacy  to  Marcenas  became  due  at  the  end 
of  the  year  limited  by  the  order  of  the  county 
court  for  the  payment  of  debts  and  Ies[acies, 
and  drew  interest  from  that  time  according  to 
the  rule  in  partial  payments,  and  that  the 
plaintiff  was  entitled  to  judgment  for  $2,380.05, 
besides  costs.  From  the  judgment  entered 
thereon  the  defendant  brings  this  appeal. 

14  L.  R.  A. 


Mr.  C.  H.  Van  Alstine,  with  Mr,  P.  H. 
Camev,  for  appellant: 

The  farm  is  not  devised  to  defendant  upon 
condition  that  she  pay  the  legacy  bequeathed 
to  Marcenas  D.  Evans,  and  she  is  not  in  any 
manner  directed  by  the  will  to  pay  the  legacy. 
The  farm  was  simply  devised  to  her  "suoject 
to  the  liens  "  thereon  created  by  the  will.  By 
her  acceptance  of  the  farm,  therefore,  no 
promise  on  her  part  to  pay  the  legacy  could 
arise,  and  she  did  not  become  personally  liable 
for  its  payment. 

Langstroth  v.  QMing,  41  N.  J.  Eq.  49; 
WcUlingtoji  v.  Taplor,  1  N.  J.  Eq.  314. 

There  are  numerous  cases  where  devisees 
have  been  held  personally  liable  for  the  pay- 
ment of  legacies  charged  upon  lauds  devised, 
where  the^  have  accepted  the  devise,  but  it  will 
be  found  m  every  case  that  the  devise  was  upon 
condition  that  the  devisee  pay  the  legacy,  or 
that  the  devisee  was  directed  to  pay  the  legacy. 

This  is  not  such  a  case,  but  is  strictly  anal- 
ogous to  a  sale  of  land  **  subject "  to  a  mortgage 
where  it  is  well  settled  that  the  purchaser  is  not 
personally  liable. 

Belmont  v.  Goman,  22  N.  Y.  488;  Equitable 
L.  As9ur,  8oc.  v.  Boattoiek,  1  Cent.  Rep.  623, 
100  N.  Y.  628;  Smith  v.  CorneU,  111  N.  Y.  654; 
Woodbury  v.  8wan,  58  N.  H.  380;  Lawrence  v. 
To^ole,  69  N.  H.  28;  Fiske  v.  Tolman,  124  Mass. 
254;  Patton  v.  Adkins,  42  Ark.  197;  HaU  v. 
Morgan,  79  Mo.  47. 

By  the  construction  due  to  the  will  the  pay- 
ment of  the  legacy  is  postponed  to  the  death  of 
Mary  Ann  Evans.  It  it  is  not  due  interest  is 
not  recoverable. 

The  other  real  estate  left  by  the  testatrix 
having  been  specifically  devised,  it  could  not 
be  sold  to  pay  the  legacy  charged  upon  another 
piece  specifically  devised. 

Cdae  V.  CasCy  Kirby  (Conn.)  284. 

If,  therefore,  the  legacy  to  Marcenas  D. 
Evans  could  not,  for  any  sufficient  reason,  be 
paid  out  of  the  Pcwaukee  farm  during  the  life 
of  Mary  Ann  Evans,  the  testatrix  intended  that 
the  legacy  to  Marcenas  should  not  be  paid  until 
the  death  of  Mary  Ann. 

The  bequest  to  Mary  Ann  Evans  having  been 
given  for  her  support  and  maintenance,  and  the 
legacy  to  Marcenas  D.  Evans  not  having  been 
given  for  any  such  purpose,  nothing  can  be 
more  plain  than  that  the  testatrix  intended  that 
Mary  Ann  should  have  her  support  and  main- 
tenance out  of  the  farm  and  that  she  should 
have  the  whole  net  income,  if  necessary. 

DonneUy  v.  Edden,  40  Md.  117;  lie  Qood- 
rich's  Estate,  38  Wis.  492. 

The  testatrix  did  not  intend  that  the  farm 
should  be  sold,  and  it  could  not  have  been  sold 
without  the  consent  of  Marcenas  and  Mary 
Ann,  except  subject  to  his  and  Mary  Ann's  lien. 

Borst  V.  Orommie,  19  Uun,  209. 

From  these  facts  the  court  may  very  properly 
infer  that  it  was  understood,  tacitly  at  least,  by 
Marcenas  and  the  defendant,  that  interest 
should  not  be  claimed  on  his  legacy  during  the 
life  of  Mary  Ann  Evans. 

Cobb  V.  McCormick,  3  Dem.  600. 

Messm.  Turner,  Sutherland  &  Timlin, 
with  Mr,  C.  E.  Armin,  for  respondent: 

Plaintiff  is  entitled  to  recover  because  she  has 


1891. 


EVANB  V.  FpiiTEB. 


119 


a  claim  against  the  defendant  as  assignee  of  a 
legacy  under  the  will  of  one  Sarah  Evans,  de- 
ceased, there  having  come  into  the  hands  of  the 
defendant  more  than  sufficient  property  to  pay 
all  the  debts,  legacies,  and  expenses  in  said  es- 
tate and  the  year  limited  by  statute  and  fixed 
by  the  order  of  court  for  settling  the  estate  and 
paying  the  legacies  having  expired  long  before 
the  commencement  of  this  action. 

Brooks  V.  Lynde,  7  Allen,  64;  Thorn  v.  Gar- 
ner, 113  N.  Y.  202;  Olen  v.  Fisher,  6  Johns. 
Ch.  83,  2  L.  ed.  45;  Birdsall  v.  Hewlett,  1 
Paige,82,  2  L.ed.550;  TolewMardyfiOo^.  333. 

Interest  is  payable  upon  pecuniary  legacies 
from  the  time  when,  by  the  terms  of  the  will 
or  by  the  rule  of  law,  they  become  due  and 
ought  to  be  paid.  It  is  incident  to  the  principal 
demands  and  not  imposed  upon  the  executor 
for  his  neglect. 

Kent  V.  Dunham,  106  Mass.  590;  2  Redf. 
Wills,  2ded.  p.  465;  Damon  v.  Bake,  44  N.  J. 
£q.  506. 

Plaintiff  is  entitled  to  interest  upon  the  bal- 
ance unpaid  upon  the  legacy  since  the  expira- 
tion of  the  year  limiting  the  time  of  the  exec- 
ator  to  pay  the  debts  and  legacies. 

2  Wms.  Exrs.  bottom  p.  1424;  Sjnitk  v. 
Field,  6  Dana,  361;  Botch  v.  Emerson,  105 
Mass.  431;  Laicrence  ▼,  Embree,  3  Bradf.  364; 
Cooke  ▼.  Meeker,  36  N.  Y.  15;  WiUiajnson  v. 
WiUiamson,  6  Paige,  304,  3  L.  ed.  997;  Am. 
Law  of  Administration,  g  458. 

If  the  devisee  accept  the  devise  he  becomes 
personally  bound  to  pay  the  legacy,  and  he 
becomes  thus  bound  even  if  the  land  devised  to 
him  proves  to  be  less  in  value  than  the  amount 
of  the  legacy. 

Brown  v.  Knapp,  79  N.  Y.  143;  Gridley  v. 
Qridley,  24  N.  Y.  130;  Adiims  v.  Adams,  14 
Allen,  65;  3  Wms.  Exrs.  bottom  p.  193,  note  K, 

Cassoday,  /.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  the  learned  counsel  for 
the  defendant  that  this  action  cannot  be  main- 
tained for  the  recovery  of  the  unpaid  balance 
of  the  legacy  in  question.  It  will  be  observed 
from  the  foregoing  statement  that  the  legacy 
mentioned,  and  the  provision  for  the  support 
and  maintenance  of  Mary  Ann,  were,  respec- 
tively, made  liens  upon  the  Pewaukee  farm; 
that,  subject  to  such  liens  and  legacies,  the 
testatrix  gave,  devised,  and  bequeathed  to  the 
defendant  the  said  farm,  and  also  three  village 
lots,  including  the  homestead,  and  also  all 
other  property,  both  real  and  personal,  except 
one  village  lot  devised  to  Marcenas.  By  the 
will  the  defendant  was  also  made  sole  execu- 
trix of  the  same,  and  was  there  expressly  re- 
lieved from  giving  any  security  or  bonds,  other 
than  her  own  personal  obligation  as  such  exec- 
utrix in  the  administration  of  the  estate,  or  the 
execution  and  performance  of  uny  duty  or  trust 
tinder  the  will.  The  defendant,  in  her  testi- 
mony, admitted  that  she  had  rented  the  Pewau- 
kee farm  for  $325  annually;  that  the  year  be- 
fore the  trial  she  had  sold  it  for  $6,100;  that 
the  three  lots  which  she  obtained  under  the 
will  were  worth  about  $550  each,  or  $1,650, 
and  that  the  house  thereon  was  worth  about 
$1,000:  that  she  had  mortgaged  the  lots  for 
$1,500;  and  that  there  was  personal  property 
as  mentioned  in  the  foregoing  statement.     It 
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may  be  conceded  that  t.ie  mere  fact  that  a  per 
son  named  in  a  will  as  an  executor  has  quali- 
fied as  such  does  not,  at  common  law,  render 
him  liable  in  an  action  at  law  to  a  legatee 
therein  for  his  legacy.  Deeks  v.  Strutt,  5  T. 
R.  690;  Jones  v.  Tanner,  7  Barn.  &  C.  542. 
But  it  was  held,  even  at  common  law,  by  Lord 
Mansfield,  Gh,  J. ,  that  an  action  of  assumpsit 
would  lie  upon  a  promise  by  an  executor  to 


pay  a  legacy  in  consideration  of  assets.     At- 
kins y.  .     ~ 
Id.  289. 


iegac* 

.  Bin; 


Cowp.   284;  Hawkes  v.  Saunders, 


An  ordinary  executor,  under  our  Statute,  is 
bound  to  administer  the  estate  according  to  law 
and  the  will  of  the  testator,  sell  his  goods, 
chattels,  rights,  credits,  and  estate,  and  out  of 
the  same  pay  and  discharge  all  debts,  legacies, 
and  charges  properly  chargeable  thereon,  or 
such  dividends  thereon  as  may  be  ordered  and 
adjudged  by  the  county  court,  and  to  perform 
all  the  orders  and  judgments  of  that  court. 
Rev.  Stat.  ^  3794;  Scott  v.  West,  63  Wis.  555. 
But  the  statute  goes  further,  and  provides  that, 
"if  the  executor  shall  be  sole  or  residuary  lega- 
tee, instead  of  the  bond  prescribed  in  the  pre- 
ceding section,  he  may  ^ve  a  bond,  in  such 
form  and  with  such  sureties  as  the  court  may 
direct,  with  a  condition  only  to  pay  all  the 
debts  and  legacies  of  the  testator,  and  in  such 
case  he  shall  not  be  required  to  return  an  in- 
ventory." Rev.  Stat.  §  3795.  The  same  sec- 
tion provides  that '  'an  executor  named  in  any 
will  may  be  exempt  from  giving  bond  when 
the  testator  has  so  ordered  or  requested  in  his 
will,  unless  the  county  court  shall  order  other- 
wise." Here  the  executrix  was  so  exempted 
from  giving  such  bond.  Having  sold  and  con- 
veyed the  estate  thus  charged  with  the  pay- 
ment of  the  legacy  in  question,  and  converted 
the  proceeds  thereof  to  her  own  use,  and  be- 
come a  resident  of  another  State,  the  defendant 
must  be  regarded  as  having  accepted  the  de- 
vises and  bequests  on  condition  that  she  would 
pay  the  debts  and  legacies  as  in  the  will  pre- 
scribed. In  other  words,  by  such  acceptance 
she  became  personally  liable  upon  an  implied 
promise  to  pay.  Gridley  v.  Gridley,  24  N.  Y. 
130;  Brown  v.  Knapp,  79  K  Y.  143;  Adams 
V.  Adams,  14  Allen,  65. 

Under  the  provisions  of  the  will  and  the 
statutes,  we  think  the  trial  court  was  right  in 
holding  that  the  legacy  became  due  and  pay- 
able at  the  end  of  the  year  limited  for  the  pay- 
ment of  debts  and  legacies;  and  hence  that  the 
plaintiff  is  entitled  to  interest  from  that  date, 
and  upon  unpaid  balances  created  by  partial 
payments.  This  is  the  nile  which  seems  to  be 
mdicated  by  the  authorities.  Thorn  v.  Gar- 
ner, 113  K  Y.  198;  Kent  v.  Dunham,  106 
Mass.  586;  Damson  v.  Bake,  44  N.  J.  Eq.  506. 

It  is  conceded  that,  by  some  mistake  in 
reckoning  interest,  there  was  allowed  to  the 
plaintiff  an  excess  of  $55.55,  which  the  plain- 
tiff expresses  a  willingness  to  remit.  But,  un- 
der our  practice,  such  remission  can  only  be 
made  in  the  trial  court.  Pa^e  v.  Sumpter,  53 
Wis.  657;  Wylie  v.  Kamer,  54  Wis.  598;  West 
V.  Milwaukee,  L.  8,d:W.  B  Co,  56  Wis.  324. 

T7ie  judgment  of  the  Circuit  Court  is  reversed, 
with  costs,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant,  less  any 
excess  of  interest  that  may  have  been  included. 
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*1,  Under  the  Act  of  1886  the  oonnty 
jud^e,  sitting^  in  term-time  in  his  regular 
capacity  as  the  county  court,  is  invested  with 
Jurisdiction  to  try  and  determine  contested  elec- 
tion cases  of  county  officers.  Whether  the  county 
judge  sitting  in  vacation  may  exerdse  such  juris- 
diction, not  determined. 

8.  Section  14  of  the  Aet  is  to  be  con- 
stroed  ae  a  statute  of  limitations  upon  a 
summary  proceeding;  and  when  the  period  for 
filing  the  statement  under  said  section  has  fully 
elapsed,  excluding  the  day  when  the  votes  are 
canvassed,  the  time  cannot  be  extended  merely 
on  the  ground  that  the  last  day  happens  to  fall 
on  Sunday. 

(October  19. 1801.) 

APPEAL  by  defendant  from  a  judgment 
of  the  CJounty  Court  for  La  Plata  County  in 
favor  of  contestant  in  a  proceeding  instituted 
to  contest  defendants  right  to  act  as  commis- 
sioner  for  La  Plata  County.    Bewned, 

Statement  by  Elliott,  /.  : 
William  T.  Vailes  and  Caiiahill  Brown  were 
opposing  candidates  for  the  office  of  commis- 

*Head  notes  by  Elliott,  J, 


sioner  of  La  Plata  County  at  the  general  elec- 
tion in  November.  1890.  *  The  vole  being  can- 
vassed, it  appeared  that  the  total  number  of 
votes  cast  for  said  office  was  1,223,  of  which 
Vailes  received  614;  Brown.  ft08;  scattering,  1. 
Vailes  received  the  certificate  of  election.  This 
proceeding  was  instituted  in  the  county  court 
by  Brown  for  the  purpose  of  contesting  the 
election  of  Vailes.  The  case  being  tried,  the 
court  found  in  favor  of  the  contestor,  Brown, 
and  rendered  judgment  declaring  him  to  have 
been  duly  elected.  Vailes  brings  the  case  to 
this  court  by  appeal.    Reversed. 

Messrs.  N.  C.  Miller,  W.  C.  Davidson^ 
and  Spickard  As  Pike,  for  appellant: 

The  fact  that  the  tenth  day  fell  on  Sunday 
did  not  give  the  contestor  another  day  upon 
which  to  file  his  statement. 

The  Act  relating  to  contested  elections  (1885) 
is  not  only  special  in  character  but  it  furnishes 
a  complete  system  of  procedure  within  itself. 
The  jurisdiction  of  the  coui^t,  under  such  a 
statute,  depends  entirely  upon  the  terms  of  the 
Act. 

Schwan  V.  Garfield  County  Ct  14  Colo.  44. 

Where  a  rule  to  plead  expires  on  Sunday, 
the  defendant  has  the  next  day  in  which  to 
plead. 

Cock  V.  Bunn,  6  Johns.  826. 

In  the  computation  of  statute  time,  an  inter- 
vening Sunday  is  counted. 

Boston  V.  Chamberlin,  8  How.  Pr.  412. 


NOTB.— nme;  extension  of^  when  Uut  day  faUs  <m 

Sunday, 

A  power  that  may  be  exercised  up  to  and  includ- 
iBis  a  certain  day  of  the  month  may  trenerally  be  ex- 
ercised on  the  f  oJlowlnR  Monday  when  that  day  falls 
on  Sunday.  Street  v.  United  States,  I8S  U.  8. 899, 
88  li.  ed.  681. 

If  the  last  day  of  the  year  within  which  a  devisee 
as  a  condition  of  the  gift  is  required  by  will  to 
payalegacy  comes  on  Sunday  he  may  pay  on  the 
next  day.    Sands  v.  Lyon,  18  Conn.  18. 

RtUe  as  to  contracts. 

In  general  performance  on  the  following  Mon- 
day is  In  time  where  by  the  terms  of  a  contract  it  is 
due  on  Sunday.  Avery  v.  Stewart,  8  Cionn.  69,  7 
Am.  Dec.  240;  Salter  v.  Burt,  20  Wend.  205,  82  Am. 
Deo.  530;  Howard  v.  Ivee,  1  HUl,  263;  Campbell  v. 
International  L.  Assur.  Soc.  4  Bosw.  299;  Kilgour  v. 
Mile6,6  0iil  &J.288. 

It  the  last  day  for  the  delivery  of  property  sold 
falls  on  Sunday  the  time  will  be  extended  to  the 
next  day.    Kilgour  v.  Miles,  supra. 

But  a  seller's  option  on  the  sale  of  160,000  gallons 
of  oil  to  deliver  at  the  rate  of  40,000  gallons  per 
week  ''during  the  month  of  May"  will  not  permita 
delivery  of  the  whole  160,000  gallons  on  the  first  day 
of  June  although  the  last  day  of  May  falls  on  Sun- 
day.   Brooklyn  Oil  Refinery  v.  Brown,  88  How.  Pr. 

If  the  last  day  given  by  an  insurance  policy  for 
the  payment  of  premium  falls  on  Sunday,  payment 
may  be  made  on  the  following  day.  Hammond  v. 
American  Mut.  L.  Ins.  Co.  10  Gray,  807. 

So  also  as  to  the  last  of  the  thirty  days  of  grace 
for  the  payment  of  such  premium.  Campbell  v. 
International  L.  Assur.  Soc.  supra. 

The  sixty  days  allowed  by  an  assignment  for 
creditors  for  a  release  of  claims  by  creditors  desir- 
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ing  to  share  In  the  assignment  is  not  extended  bo- 
cause  the  last  day  falls  on  Sunday.  Pearpoint  v. 
Graham,  4  Wash.  C.  C.  241. 

To  the  contrary,  is  a  decision  that  if  the  last  day 
of  thu  six  months  allowed  to  creditors  of  an  insolv- 
ent for  proving  claims  falls  on  Sunday  it  is  ex- 
cluded.   Bams  V.  Eddy,  12  EL  1. 25. 

As  to  biUs  and  notes. 

This  rule  as  to  extending  the  time  applies  to  a 
tender  on  a  non-negotiable,note  which  f  aUa  due  on 
Sunday.  Avery  v.  Stewart,  2  Conn.  60,  7  Am.  Dec 
240:  Barrett  v.  Allen,  10  Ohio,  426. 

So  a  note  drawn  on  Saturday  payable  one  day 
after  date  becomes  due  on  the  following  Monday 
If  no  days  of  grace  are  allowed.  Sanders  v.  Ochil- 
tree, 5  Port.  (Ala.)  73. 

And  a  post-dated  check  entitled  to  no  days  of 
grace,  which  is  dated  on  Sunday,  is  not  due  until 
the  following  Monday.  Salter  v.  Burt,  80  Wend. 
205,  82  Am.  Dec.  680. 

And  a  bill  of  exchange  if  not  entitled  to  days  of 
grace  may  be  protested  on  Monday  if  it  falls  due  on 
Sunday.  Commercial  Bank  of  Ky.  v.  Vamam.  4» 
N.Y.289. 

But  a  negotiable  note,  although  not  entitled  to 
days  of  grace,  falls  due  on  Saturday  if  the  day  of 
payment  is  Sunday  according  to  the  terms  of  the 
note.    Barker  v.  Parker,  6  Pick.  80. 

And  a  note  having  days  of  grace  is  due  on  Satur- 
day if  by  its  terms  it  is  payable  on  Sunday.  West 
V.  Leo,  50  How.  Pr.  318;  Kuntz  v.  Tempel,  48Mo.  71. 

So  where  days  of  grace  are  waived  on  a  negoti- 
able note  which  falls  due  on  Sunday  the  day  of 
payment  is  on  Saturday.  Doremus  v.  Burton.  & 
Bies.  57. 

The  **next  day"  after  protest  on  which  to  mail 
notice  is  Monday  where  protest  was  on  Saturday. 
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Where  a  statute  prescribes  that  an  act  shall 
he  done  within  a  certain  number  of  days,  if 
the  last  day  falls  on  Sundav,  the  party  has  not 
until  the  followinf?  day  to  do  th^  act. 

Anonymotu,  2  Hill,  875;  MootY.  Parkkunt, 
3  Hill,  378,  and  note;  Ex  parte  Dodge,  7  Cow. 
146;  Gooley  v.  Cook,  125  Mass.  406;  Haley  ▼. 
Young,  184  Mass.  864;  ConMin  v,  MarehaU- 
town,  66  Iowa,  122;  Bobineon  y.  Foster,  12 
Iowa,  186. 

A  statutory  provision  requiring  notice  of  con- 
test to  be  gi^en  within  a  given  time,  from  the 
date  of  the  ofiQcial  count,  or  from  the  declara- 
tion of  the  result  or  the  issuing  of  the  certifi- 
cate of  election,  or  the  like,  is  peremptory  and 
the  time  cannot  be  enlarged. 

McCrary,  Elections,  ^892,  and  citations. 

Where  an  act  must  necessarily  be  done  with- 
in a  given  time  fixed  by  statute,  and  the  last 
day  of  that  time  falls  on  Sunday,  the  party  has 
not  untQ  the  following  day  to  perform  the 
act. 

SenaU  Bemlution,  9  Colo.  682. 

Meters,  Russell  ft  McCloskey  for  ap- 
pellee. 

EUiottf  J.f  delivered  the  opinion  of  the 
court:. 

This  was  a  contested  election  case  under  the 
Act  of  April  10,  1886  (Sess.  Laws.  p.  198). 
The  contestor  having  filed  his  statement  and 
served  his  summons,  the  contestee  appeared, 
and,  first  by  demurrer  and  afterwards  by  an- 
swer, challenged  the  jurisdiction  of  the  court 
over  the  proceeding.  The  grounds  of  objec- 
tion to  the  jurisdiction  of  the  court  were: 


flrei,  that  the  proceeding  was  tried  and  de- 
termined by  the  county  court  instead  of  by  the 
county  ludge;  second,  that  the  written  state- 
ment of  contest  was  not  filed  in  the  office  of 
the  clerk  of  the  county  court  within  ten  days 
after  the  day  when  the  votes  were  canvasse(l. 

1.  The  Act  of  1885,  supra,  is  somewhat  am- 
biguous as  to  whether  the  county  judge  or  the 
county  court  shall  exercise  jurisdiction  in  con- 
tested election  cases  of  county  officers.  Upon 
careful  consideration  of  its  variotis  provisions 
from  section  18  to  section  22,  inclusive,  we  are 
satisfied  that  the  county  judge,  sitting  in  term- 
time,  in  his  re^lar  capacity  as  the  county 
court,  is  invested  with  jurisdiction  to  try  and 
determine  such  election  con  tests.  Whether  the 
county  judge  sitting  in  vacation  may  or  may 
not  exercise  such  jurisdiction, we  need  not  now 
determine.  The  court  did  not  err  in  overrul- 
ing the  challenge  to  its  jurisdiction  on  the 
ground  that  the  proceedings  were  had  before 
the  county  court  instead  of  the  county  judge. 

2.  From  the  record  it  appears  that  the  votes 
were  canvassed  on  November  6,  1890.  The 
contestor  did  not  file  the  written  statement  of 
his  intention  to  contest  the  election  until  No- 
vember 17,  1890.  Section  14  of  the  Statute 
requires  that  the  statement  shall  be  filed  "with- 
in ten  days  after  the  day  when  the  votes  are 
canvassed."  Hence  it  is  contended  by  appel- 
lant that  the  court  below  was  without  jurisdic- 
tion over  the  proceeding.  On  the  other  hand, 
it  is  claimed  by  appellee  that,  as  November  16, 
1890,  fell  on  Sunday,  the  contestor  was  entitled 
to  tile  his  statement  on  the  following  Monday. 

In  a  recentfcontested  election  case  under  the 


Howard  v.  Ives,  1  Hill,  268;  Haynes  v.  Bhrks,  8  Bos. 
9t  P.  eOO;  Eagle  Bank  v.  Ghapin,  8  Pick.  180. 

Time  for  pleading. 

When  the  time  to  plead  expires  on  Sunday,  the 
party  has  the  next  day  in  which  to  plead.  Cock  v. 
Bunn,  6  Johns.  8S0;  Borst  v.  GrlfBn,  6  Wend.  84; 
Anonymous.  1  Strange,  90;  Lee  v.  Carlton,  8  T.  R. 
341;  Catherwood  v.  Shepard,  80  La.  Ann.  877;  Marks 
V.  RusBelL  40  Pa.  372.  (This  might  perhaps  be  oth- 
erwtBB  where  the  time  for  pleading  is  expressly 
fixed  by  statute.) 

The  twenty-four  hours  for  pleading  after  the 
demand  of  a  plea  is  reckoned  exclusive  of  Sunday. 
Solomons  v.  Freeman,  4  T.  R.  280. 

Statutory  time. 

The  general  rule,  subject  to  some  exceptions  and 
denied  altogether  in  Pennsylvania,  is  that  statutory 
time  cannot  be  extended  because  the  last  day  falls 
on  Sunday.  Ex  parte  Dodge,  7  Cow.  147;  People  v. 
Luther,  1  Wend.  42;  Broome  v.  Wellington,  1 8andf . 
064:  King  v.  Dowdall,  2  Sandf .  188;  Ready  Roof.  Co. 
V.  Chamberlin,  62  How.  Pr.  123;  Alderman  v.  Phelpe, 
15  Mass.  225;  Thayer  v.  Felt,  4  Pick.  864;  Rowberry 
V.  Morgan,  9  Exch.  790. 

The  thirty  days  of  a  siutntory  lien  created  by  at- 
tachment on  a  lien  process  during  which  an  execu- 
tion can  be  levied  is  not  extended  because  the  last 
day  falls  on  Sunday.   Alderman  v.  Phelps,  15  Mass. 


Sunday  is  included  in  computing  the  twenty- 
four  hours  within  which  a  creditor  under  R.  I.  Pub. 
Stat.  1882,  chap.  270,  must  pay  the  board  of  the 
debtor  after  written  notice  from  the  bail  of  his 
oommitment.    Casey  v.  Viall.  17  R.  L  — . 

But  Sunday  is  to  be  excluded  in  computing  the 
twenty-four  hours  within  which  a  putative  father 
must  give  notice  of  appeal  against  an  order  of  at- 

14  L,  R.  A. 


filiation  under  7  ft  8  Vict.,  chap.  101,  •  4,  since  such 
service  cannot  be  made  under  the  Statute  29  Car. 
II.,  chap.  7,  •  6,  on  that  day.  Reg.  v.  Justices  of 
Middlesex,  17  L.  J.  N.  S.  (Magistrate's  Cases)  111. 

And  the  twenty-four  hours  allowed  by  statute 
for  an  appeal  from  a  conviction  after  entering  into 
a  recognizance  is  to  be  computed  by  excluding 
Sunday  where  it  would  be  unlawful  to  perfect  his 
appeal  on  that  day.    Ridgley  v.  State,  7  Wis.  861. 

And  the  twenty- four  hours  within  which  execu- 
tion can  be  issued  after  entry  of  a  Judgment  are 
exclusive  of  Sunday  under  a  Statute  prohibiting 
all  secular  labor  and  business  on  that  day,  because 
the  debtor  is  entitled  to  the  twenty-four  hours  in 
which  to  examine  the  correctness  of  the  judgment. 
Penniman  v.  Cole,  8  Met.  406. 

If  the  last  day  of  the  four  months  given  by 
statute  for  filing  a  mechanics'  lien  falls  on  Sunday, 
a  lien  must  be  filed  on  Saturday.  Patrick  v. 
Faulke,45  Mo.  812. 

If  the  last  of  four  days  on  which  the  statute  re- 
quires pi*operty  seized  for  taxes  to  be  sold  falls  on 
Sunday,  the  sale  must  be  made  on  the  next  day. 
Cressey  v.  Parks,  75  Me.  887,  46  Am.  Rep.  406. 

The  last  day  of  the  time  for  which  a  short  sum- 
mons can  run  cannot  be  excluded  because  it  is 
Sunday  so  as  to  allow  making  it  returnable  on 
Monday.    Ring  v.  Dowdall,  2  Sandf.  131. 

A  short  summons  issued  and  served  on  Friday 
cannot  he  made  returnable  on  Monday  under  a 
statute  providing  that  is  shall  not  be  returnable  In 
less  than  two  days.  Simonson  v.  Durfee,  50  Mich. 
80. 

The  time  allowed  a  justice  of  the  peace  to  enter 
Judgment  in  his  docket  cannot  he  extended  be- 
cause the  last  day  falls  on  Sunday.  Harrison  v. 
Sager,  27  Mich.  476;  Bissell  v.  Bissell,  11  Barb.  97; 
Ready  Roof  Co.  v.  Chamberlin,  52  How.  Pr.  123. 

But  wheu  the  time  stipulated  for  the  entry  of 
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Act  of  1885  Mr,  Justice  Hayt,  in  delivering  the 
opinion  of  this  court,  used  the  following 
language:  '  'The  proceedings  upon  an  election 
•contest  before  the  county  judge,  under  the 
statute,  are  special  and  summary  in  their  nat- 
ure, and  it  is  a  general  rule  that  a  strict  ob- 
servance of  the  statute,  so  far  as  regards  the 
steps  necessary  to  give  jurisdiction,  must  be 
required  in  such  cases.  .  .  .  The  Act  is  not 
only  special  in  character,  but  it  furnishes  a 
complete  system  of  procedure  within  itself. 
...  It  provides  for  a  written  statement  as  the 
basis  of  the  proceedings."  See  Sehicarz  v. 
Garfield  County  Ct,  14  Colo.  47,  48.  and  au- 
thorities there  cited. 

In  McCrarj-,  Elections,  2d  ed.  §  276.  it  is 
said:     "A  statutory  provision  requiring  notice 


of  contest  to  be  given  within  a  given  time  from 
the  date  of  the  official  count,  or  from  the  dec- 
laration of  the  result,  or  the  issuing  of  the 
certificate  of  election,  or  the  like,  is  peremp- 
tory, and  the  time  cannot  be  enlarged.  .  .  . 
And  it  may  be  added  that  there  is  the  strongest 
reason  for  enforcing  this  rule  most  rigidly  in 
cases  of  contested  elections,  because  prompt- 
ness in  commencing  and  prosecuting  the,  pro- 
ceedings is  of  the  utmost  importance,  to  the 
end  that  a  decision  may  be  reached  before  the 
term  has  wholly  or  in  great  part  expired." 

It  has  been  held  that  where  a  rule  to  plead 
expires  on  Sunday  the  party  has  the  next  day 
in  which  to  plead;  but  this  rule  has  generally 
been  limited  in  its  application  to  causes  over 
which  the  court  has  already  acquired  jurisdic- 


judgment  ends  on  Sundav  that  day  is  excluded,  as 
it  is  fixed  by  contract  and  not  by  statute.  Rcatinir 
V.  SerreJl,  5  Dalj%  278. 

The  ten  days  allowed  by  statute  for  serving  a 
protest  on  the  collector  by  an  importer  is  not  ex- 
tended because  the  last  day  falls  on  Sunday.  She- 
fer  V.  Magone,  47  Fed.  Rep.  872. 

81x  days  publication  of  a  notice  of  the  filing  of  an 
assessment  roll  to  be  confirmed  at  the  next  meet- 
ing thereafter  where  all  objections  must  be  filed 
one  day  prior  to  the  meeting  is  insufllcient  if  the 
next  day  falls  on  Sunday,  as  one  day  must  l>e  al- 
lowed in  which  to  file  such  objections.  Chicago  v. 
Vulcan  Iron  Works,  9B  111.  222. 

The  time  allowed  by  statute  for  an  appeal  cannot 
be  extended  because  the  last  day  falls  on  Sunday. 
Ex  parte  Dodge.  7  Co  w.  U7;  Reg.  v.  Middlesex,  7  Jur. 
396;  Contra  in  Pennsylvania,  Re  Goswller's  Es- 
tate, 8  Penr.  &  W.  200;  Sims  v.  Hampton,  1  Serg. 
A  R.  411;  Harker  v.  Addis,  4  Pa.  515. 

If  the  last  day  of  the  statutory  period  for  begiu- 
ning  an  action  falls  on  Sunday  it  may,  in  Pennsyl- 
vania, be  brought  on  the  following  Monday.  Ed- 
mundson  v.  Wragg,  104  Pa.  600. 

Sunday  is  not  counted  when  it  is  the  last  of  the 
days  given  by  statute  for  replevying  property  dis- 
trained for  rent.    M* Kinney  v.  Reader,  6  Watts,  34. 

ir  the  last  of  the  eight  days  allowed  by  statute 
to  a  defendant  in  certain  proceedings  before  Judg- 
ment and  execution  tails  on  Sunday  that  day  must 
be  Included  in  the  computation.  Rowberry  v.  Mor- 
ion, 9  Exch.  790. 

The  ten  days  given  by  the  Constitution  for  the 
return  of  a  bill  by  the  governor,  in  default  of  which 
it  may  become  a  law  without  his  signature,  in- 
clude the  following  Monday  where  the  last  day 
falls  on  Sunday,  and  the  Legislature  is  therefore 
not  in  session.  Be  Computation  of  Time,  9  ^olo. 
€82. 

Change  of  rvie  hy  statute, 

A  statute  providing  that  the  last  day  for  an  act  is 
to  be  excluded  if  it  falls  on  Sunday  applies  to  the 
ten  days  before  a  term  of  court  for  which  papers 
must  be  served  or  filed.  Conklin  v.  Marshalltowu, 
68  Iowa.  122;  Robinson  v.  Poster,  13  Iowa,  186. 

Under  a  similar  statute  the  ten  years  limited  for 
the  sale  on  execution  under  a  Judgment  extends  to 
the  following  day  when  the  last  day  falls  on  Sun- 
day.   Spencer  v.  Haug,  45  Minn.  231. 

New  York  Code  Civ.  Proo.,  e  788,  providing  that  if 
the  last  day  of  the  time  within  which  on  act  is  re- 
quired by  law  to  be  done  falls  on  Sunday  it  must 
bo  excluded  applies  to  the  time  for  taking  an  ap- 
peal irom  the  municipal  court  of  Rochester.  Dor- 
Bcy  v.  Pike,  46  Hun,  112. 

Under  Oregon  statutes  the  last  day  for  an  appeal 
is  excluded  if  it  falls  on  Sunday.  ^Carothers  v. 
Wheeler,  1  Or.  194. 

So  also  under  Wash.  Code,  9  748.  Spokane  Falls 
V.  Browne  (Wash.)  Nov.  12, 1891. 
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If  the  last  day  of  the  four  months  preceding  a 
bankruptcy  prooeedin^r  within  wldch  an  attach- 
ment is  voidable  falls  on  Sunday,  that  day  is  ex- 
cluded from  the  computation  in  accordance  with 
the  general  rule  in  U.  S.  Rev.  Stat^,  §  fiOld.  Cooley  v. 
Cook,  125  Maes.  406. 

So  the  ten  dasrs  allowed  by  the  Bankrupt  Act  for 
an  appeal  from  the  district  to  the  circuit  court  is 
reckoned  by  excluding  Sunday  when  that  is  the 
last  day.    Re  York,  4  Nat.  Bankr.  Reg.  479. 

If  the  last  of  the  thirty  days  for  service  of  pro- 
cess out  of  the  State  or  by  publication  falls  on  Sun- 
day, a  publication  commenced  on  the  thirty-first 
day  is  sufficient,  under  N.  Y.  Code  Civ.  Proo.,  1 788. 
Gibbon  v.  Freel,  66  How.  Pr.  273. 

For  redemption. 

A  redemption  on  Monday  is  too  late  where  the 
last  day  of  the  time  limited  by  statute  for  the  re- 
demption from  a  mortgage  falls  on  Sun  day.  Haley 
V.  Young,  184  Mass.  364. 

But  the  right  in  such  a  case  continues  until  Mon- 
day under  a  statute  providing  that  where  the  last 
day  for  an  act  comes  on  Sunday  that  day  is  to  be 
excluded  from  the  computation.  Gage  v.  Davis 
(111.)  11  West.  Rep.  612:  Hicks  v.  Nelson,  45  Kan.  SL 

Redemption  maybe  made  on  Monday  from  a  pri- 
or redeeming  creditor  who  redeems  from  an  exe- 
cution sale  on  Saturday  where  the  statute  gives 
the  Junior  creditor  twenty-four  hours  to  redeem 
and  the  law  does  not  require  the  sherlff^s  offioe  to 
be  kept  open  on  Sunday.  Porter  v.  Pierce,  7  L.  R 
A.  847, 120  N.  Y.  217. 

It  will  be  noticed  that  the  exceptions  to  the  gen- 
eral rule,  which  denies  an  extension  of  time  lim- 
ited by  statute  because  the  last  day  falls  on  Sunday 
are  chiefly  cases  in  which  the  enforcement  of  the 
rule  would  requure  an  act  to  be  done  on  Sunday 
which  it  would  not  be  lawful  to  do  on  that  day  or 
else  would  deprive  a  person  of  his  opiiortunity  to 
protect  his  rights,  as  in  the  case  last  above  cited. 

For  court  proceedinifs. 

As  in  case  of  pleadings  mentioned  above,  the  rule 
is  that  the  last  day  given  by  an  order  of  oourt  is 
excluded  if  It  falls  on  Sunday;  the  last  day  of  the 
time  fixed  by  an  order  of  court  for  service  of 
papers  for  new  trial  is  not  to  be  computed  if  it 
falls  on  Sunday.    Muir  v.  Galloway,  61  Gal.  498. 

If  the  last  day  for  bail  falls  on  Sunday  the  party 
has  all  of  the  next  day  to  put  in  bail.  Bullock  v. 
Lincoln,  2  Strange,  900;  Broome  v.  Wellington,  1 
Sandf.  664. 

Sunday  is  not  included  in  the  four  days  In  which 
to  move  in  arrest  of  Judgment.  Hales  v.  Owen,  2 
Salk.625. 

If  the  hist  day  for  an  act  by  the  oourt  (here  the 
issue  of  a  capias)  falls  on  Sunday  or  a  holiday  it  is 
excluded.    Hughes  v.  Griffiths,  13  C.  B.  N.  S.  324. 
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tion.  Cock  y.  Bunn,  6  Johns.  326.  iSo, where 
administratiye  or  jadicial  actn  are  required  to 
be  performed  within  a  specified  time,  if  the 
last  day  falls  upon  Sunday,  the  succeeding 
Monday  becomes  the  return-day  or  court  day, 
unless  the  same  be  also  a  legal  holiday,  lie 
Computation  of  Time,  9  Colo.  632. 

So,  also,  the  Civil  Code  of  this  State  (section 
382)  provides  that  ''the  time  within  which  an 
act  is  to  be  done  as  provided  in  this  Act"  shall 
•exclude  the  last  day  if  it  be  Sunday;  but  the 
rule  is  expressly  limited  to  matters  provided  for 
in  the  Code.  The  Act  of  1885,  regulating  pro- 
ceedings in  contested  election  cases,  contains 
no  such  provision;  and  it  is,  as  we  have  seen, 
*'a  complete  system  of  procedure  within  it- 
self." Its  provisions,  therefore,  must  be  con- 
strued by  general  rules  applicable  to  statutory 
construction.  There  is,  undoubtedly,  some 
conflict  of  authority  in  respect  to  the  rule  by 
which  time  as  applied  to  statutes  is  to  be  com- 
puted. The  question  has  sometimes  been  re- 
solved by  considering  whether  from  the  nature 
of  the  case  a  rigorous  or  liberal  construction 
should  be  given.  See  opinion  by  Chief  Justice 
Tilghman  in  Sim^  v.  Hampton^  1  Serg.  &  R. 
411.  In  £[ansas.  for  the  purpose  of  allowing 
a  party  to  redeem  his  lands  from  a  tax-sale, 
and  in  Pennsylvania,  for  the  purpose  of  ena- 
bling a  party  to  perfect  an  appeal,  a  method  of 
•computing  time  has  been  adopted  which  ex- 
<iludes  the  last  day  when  it  falls  on  Sunday. 
English  y.  WUlia^nson,  34  Kan.  212;  Ee  Oos- 
ttiier,  3  Penr.  &  W.  200.  In  Massachusetts  a 
similar  rule  has  been  declared  for  the  purpose 
of  preventing  the  forfeiture  of  life  insurance 
policies.  Hammond  v.  Arnerican  Mut.  L.  Ins, 
Co,  10  Gray,  306.  But  the  latter  case,  like 
others  cited  in  the  brief  of  counsel  for  appellee, 
pertains  to  the  construction  of  contracts  rather 
than  statutes.  When  the  computation  of  time 
under  statutes  becomes  necessary,  an  entirely 
different  rule  prevails  in  Massachusetts.  See 
Cooley  V.  C^ok,  125  Mass.  408,  where  Chief 
Justice  Gray  states  the  rule  as  f  oUows :  * '  When- 
ever the  time  limited  by  statute  for  a  particular 
purpose  is  such  as  must  necessarily  ioclude  one 
or  more  Sundays,  Sundays  are  to  be  included 
in  the  computation,  even  if  the  last  day  of  the 
time  limited  happens  to  fall  on  Sunday,  unless 
they  are  expressly  excluded,  or  the  intention  of 
the  Legislature  to  exclude  them  appears  mani- 
fest." The  case  of  Haley  v.  Young,  134  Mass. 
366,  was  a  bill  in  equity  to  redeem  land  from  a 
mortgage.  The  last  day  of  the  three  years  fell 
on  Sunday.  The  court,  in  its  opinion,  lef er- 
ring to  the  life  insurance  case  in  10  Gray,  «?/;7ra, 
us^  the  following  language:  "  It  is  said  that 
at  common  law,  when  the  time  for  the  per- 
formance of  a  contract  according  to  its  terms 


expires  on  Sunday,  a  performance  on  the  fol- 
lowing Monday  is  good.  But  this  rule,  what- 
ever may  be  the  extent  of  it,  has  not  been  ap- 
plied to  acts  which  by  statute  are  required  to 
be  done  within  a  time  therein  limited."  The 
Massachusetts  rule  for  computing  time  under 
statutes  is  fully  sustained  by  the  New  York 
cases.  The  case  of  People  v.  Luther,  1  Wend. 
42,  related  to  the  redemption  of  lands  sold  un- 
der execution.  The  last  day  of  the  fifteen 
months  happening  on  Sunday,  an  offer  to  re- 
deem on  the  next  day  was  held  to  be  too  late. 
So  in  Ex  parte  Dodge,  7  Cow.  147,  where  the 
time  fixed  by  statute  within  which  an  appeal 
might  be  taken  was  ten  days^  and  the  last  day 
fell  on  Sunday,  the  court  said:  "Sunday  has 
in  no  case,  we  believe,  been  excluded  in  the 
computation  of  statute  time."  The  case  at  bar 
involves  the  construction  of  section  14  of  the 
Act  of  1886,  supra t  as  a  Statute  of  Limitations 
upon  a  summary  proceeding.  There  has  been 
much  discussion  whether  the  statutory  period 
for  commencing  actions  or  proceedings  should 
be  held  to  include  or  to  exclude  the  nrst  day; 
and  the  decisions  upon  this  subject  have  gen- 
erally been  arrived  at  by  considering  whether 
the  time  begins  to  run  from  or  after  an  act 
done,  or  from  or  after  a  particular  day.  Wood, 
Lim.  Act.  p.  95  etseq,;  Arnold  y.  United  States, 
13  U.  S.  9  Cranch,  120,  3  L.  ed.  676;  Re  Tyson, 
13  Colo.  489.  From  the  wording  of  section  14, 
supra,  it  is  clear  that  the  first  day  must  be  ex- 
cluded. The  statute  gives  the  con testor  "ten 
days  after  the  day  when  the  votes  are  can- 
vassed" to  file  his  statement.  After  much  con- 
sideration we  are  satisfied,  both  upon  principle 
and  authority,  that  when  the  statutory  period 
for  filing  the  statement  of  an  election  contest 
for  county  officers  under  the  Act  of  1885  has 
fully  elapsed,  excluding  the  day  when  the 
votes  are  canvassed,  the  time  cannot  be  extended 
merely  on  the  ground  that  the  last  day  happens 
to  fall  on  Sunday.  This  is  the  reasonable, 
as  well  as  the  natural  and  literal,  interpreta- 
tion of  the  statute.  Any  other  construction 
of  such  an  act  would  be  unwarranted.  When- 
ever recourse  to  the  courts  becomes  neces- 
sary to  determine  the  result  of  an  election, 
public  and  individual  interests  alike  require 
that  the  proceeding  should  be  commenced  and 
prosecuted  promptly.  McCrary,  Elections, 
supra. 

The  statement  of  contest  not  having  been 
filed  within  the  time  required  by  the  statute, 
the  court  below  erred  in  entertaining  jurisdic- 
tion of  the  case. 

The  judgment  is  accordingly  reversed,  and  the 
cause  remanded,  with  directions  to  the  county 
court  to  dismiss  the  proceeding. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 

Daniel  DONAHUE  et  al,  Appts,, 

v. 

George  E.  HUBBARD. 

( Maas ) 

1.   A  husband  can  convey  his  title  as 


Note.— For  note  on  tenancy  In  entirety,  see 
Baker  v.  Stewart  (Kan.)  2  L.  K.  A.  484. 
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tenant  In  entirety  throuirh  a  third  person  to  his 
wife. 

S.  A  husband  and  'wife  cannot  in  a  Joint 
action  recover  the  proceeds  of  the  wifc^s  in- 
dividual property. 

3.  A  wife  may  be  g^ven  Jnd^^ent  on 
striking  out  the  name  of  her  husband 
as  oo-plainti£r  in  an  action  by  them  Jointly  to 
recover  the  proceeds  of  her  individual  property. 
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(October  »,  im.) 

APPEAL  by  plaiDiiff  from  a  judgment  of 
the  Superior  Court  for  Worcester  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  a  balance  remaining  after  the  satisfac- 
tion of  a  mortgage  from  the  proceeds  of  a  fore- 
closure sale.     Affirmed  upon  oandition. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  H.  L.  Parker,  for  appellants: 

The  premises  sold  under  the  foreclosure  sale 
were  originally  conveyed  to  the  plaintiffs  joint- 
Iv  as  husband  and  wife.  They  held  the  estate 
therefore  under  the  common-law  tenure  as 
'*  one  indivisible"  estate  in  them  both  and  the 
survivor  of  them. 

WaUsY.  Coffin,  18  Allen,  218;  i%aw  Y.IJea/r 
9ey,  6  Mass.  521;  Fox  v.  Fletcher,  8  Mass.  274; 
Knapp  V.  Windsor,  6  Cusb.  156;  Fierce  v. 
Ghace,  108  Mass.  254;  Draper  y.JaeJcson,  16 
Mass.  480.  See  also  Cruise  Digest,  chap.  1, 
title  18,  ^45. 

If  at  the  time  the  second  mortgages  were  ex- 
ecuted by  Anna  Donahue  alone  the  estate  was 
still  held  jointly  by  the  plaintiffs  as  husband 
and  wife,  they  are  not  effectual,  because  they 
purport  to  convey  only  her  own  estate,  which 
is  indivisible.  The  mortgages  cannot  operate 
by  way  of  estoppel «  either  at  law  ot  in  equity, 
because  there  can  be  no  estoppel  from  a  void 
conveyance. 

Mamn  V.  Mason,  1  New  Bug.  Rep.  106.  140 
Mass.  68;  StapleB  v.  Brown,  18  Allen,  64; 
l^de  V.  McGregor,  18  Allen,  182, 90  Am.  Dec. 
ife;  Pierce  v.  Chace,  108  Mass.  264. 

The  recent  statutes  for  the  better  protection 
of  the  separate  property  of  married  women 
have  no  relation  to  or  effect  upon  real  estate 
conveyed  to  husband  and  wife  jointly. 

Pray  v.  Stebbins,  1  New  Eng.  Rep.  521,  141 
Mass.  219,  55  Am.  Rep.  462;  Farmers  <&  M. 
Bank  of  Rochester  v.  Gregory,  49  Barb.  155; 
Wright  v.  ikiddler,  20  N.  Y.  820;  Hemingway 
V.  8caUs,  42  Miss.  1 ,  2  Am.  Rep.  586,  97  Am. 
Dec.  425. 

In  States  where  it  has  been  held  that  the  hus- 
band's interest  might  be  taken  on  execution 
and  that  he  might  mortgage  his  interest,  it  is 
to  t)e  inferred  that  the  interest  which  can  be 
thus  taken  or  aliened  is  not  the  husband's 
right  to  the  estate  sui  generis,  hut  bis  interest 
jure  uxoris,  or  his  right  to  the  usufruct  during 
his  wife's  life. 

Rogers  v.  Grider,  1  Dana,  242;  Barber  v.  Har- 
ris, 15  Wend.  615;  Brown  v  Gale,  5  N.  H. 
416;  ISchermerhorn  v.  Miller,  2  Cow.  489;  Ben- 
nett V.  Child,  19  Wis.  862.  88  Am.  Dec.  692. 

Hence  it  would  seem  that  the  deed  of  Daniel 
Donahue  to  Keane,  and  of  Eeane  to  Anna 
Donahue,  if  it  conveyed  anything,  was  not  a 
conveyance  of  his  own  estate  sui  generis,  but 
could  only  operate  to  convey  or  release  his 
right  to  control  his  wife's  estate. 

If  at  the  time  when  the  second  mortgages  are 
executed  there  has  been  no  severance  of  the 
estate,  and  the  husband  and  wife  still  hold  by 
entireties,  the  fact  that  the  husband  has  orally 
assented  to  the  conveyances,  and  signed  them 
in  release  of  curtesy,  does  not  add  to  their  va- 
lidity.   They  are  void  and  not  voidable. 

Fierce  v.  Chace  and  Anthony  v.  Pierce,  108 
Mass.  254;  Lowell  v.  Daniels,  2  Gray,  161,  61 
Am,  Dec.  446;  Jetcett  v.  Davis,  10  Allen,  68; 
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Lithgow  v.  Kavenagh,  9  Mass.  161 ;  Bruce  v. 
Wood,  1  Met.  542,  85  Am.  Dec.  880;  Concord 
Bank  v.  BeWs,  lOCush.  276;  Lothrop  v.  Foster^ 
51  Me.  867;  Roach  v.  WhiU,  94  Ind.  510. 

Mr.  E.  J.  McMakon*  for  appellee: 

Where  an  estate  is  held  by  a  husband  and 
wife  as  tenants  by  entirety,  during  coverture 
the  husband  has  all  of  the  rights  in  the  premises 
which  are  incident  to  his  own  sole  property , 
excepting  only  a  right  of  survivorship,  which 
eirists  in  his  wife.  The  husband  without  the 
consent  of  the  wife  has  the  absolute  control  and 
usufruct  of  such  an  estate  during  his  life.  He 
can  convey  it  and  in  case  he  survives  his  wife 
his  conveyance  becomes  as  effective  to  pass  the 
whole  estate  as  it  would  have  been  had  the  hus- 
band been  sole  seised. 

Pray  v.  StObins,  1  New  Eng.  Rep.  521,  141 
Mass.  219,  56  Am.  Rep.  462;  Barber  v.  Harris,, 
15  Wend.  615;  1  Preston,  Estates.  182. 

The  husband  can  charge  such  an  estate  with 
his  debts,  and  it  may  be  seized  and  sold  by  his 
creditors.  The  purchaser,  or  assignee  of  the 
husband,  can  acquire  no  greater  interest  than 
was  vested  in  the  husband,  and  consequently 
he  would  hold  in  subordination  to  the  con- 
tingent right  of  the  wife. 

Ames  V.  Norman,  4  Sneed,  688,  70  Am,  Dec. 
269;  FreneJt  v.  Mehan,  56  Pa.  2Ji'6;  Bennett  v. 
Oiild,  19  Wis.  862,  88  Am.  Dec.  692. 

The  conveyance  of  the  husband  to  Keane 
was  good.  Its  effect  was  to  give  to  Keane  the 
absolute  use  of  the  estate  during  the  life  of  the 
grantor,  and  also  the  entire  estate  in  case  the 
husband  should  survive  the  wife. 

The  title  of  Keane  in  the  estate  was  com- 
plete, excepting  the  right  of  survivorship  in 
the  wife,  Anna  Donahue.  Keane  conveyed  all 
of  his  interest  or  title  to  the  wife.  Anna  Dona- 
hue. The  wife  was  then  seised  of  the  entire 
estate. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

■  Prior  to  Stat.  1885,  chap.  287,  a  conveyance 
of  land  to  husband  and  wife  created  the  pecu- 
liar title  sometimes  called  an  *' estate  by  en- 
tireties "  or  **  in  entirety."  Neither  could  sev- 
er this  title  so  as  to  defeat  or  prejudice  the 
title  of  the  survivor.  Pray  v.  Stebbins,  141 
Mass.  219,  1  New  Eng.  Rep.  521, 65  Am.  Rep. 
462,  and  cases  cited.  We  find  nothing,  how- 
ever, to  show  that  it  has  ever  been  considered 
that  a  husband  could  not  convey  bis  title 
through  a  third  person  to  bis  wife.  On  the 
other  hand,  the  peculiar  feature  of  this  kind 
of  estate  is  that  each  is  secure  against  an  im- 
pairment of  rights  through  the  sole  act  of  the 
other.  2  Bl.  Com.  182;  Cruise,  Dig.  title  18, 
chap.  1,  §S  44-49;  Preston,  Estates.  181:  2 
Kent.  Com.  132;  4  Kent,  Com.  862;  1  Washb. 
Real  Prop.  3d  ed.  577. 

There  is  nothing  in  this  to  prevent  the 
wife's  acquiring  the  title  of  her  husband;  and 
in  Meeker  v.  Wrioht,  76  N.  Y.  262,  272,  it  waa 
held  that  this  might  be  done.  This  pari  of 
the  decision  in  Meeker  v.  Wright  was  not 
questioned  in  Bertles  v.  Nunan,  92  N.  Y.  152, 
44  Am.  Rep.  861,  or  in  Zomtlein  v.  Bram,  lOO 
N.  Y.  12.  1  Cent.  Rep.  66,  and  we  have  found 
nothing  in  any  of  the  books  denying  the  doc- 
trine. Such  a  transfer  of  the  husband's  title 
appears  to  have  been  made  in  the  present  case 
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by  the  deeds  of  Daniel  Donahue  to  Keane,  and 
of  Eeane  to  Mrs.  Donahue.  It  is  true  that  the 
statement  of  facts  doe^  not  show,  in  express 
terms,  that  both  of  these  deeds  were  a  part  of 
one  and  the  same  transaction,  as  it  properly 
should  have  done.  But  the  plaintiffs  in  their 
brief  recite  that  the  husband  had  released  all 
his  rights  to  his  wife  through  a  conduit.  The 
deeds  were  both  executed  on  the  same  date. 
The  consideration  expressed  was  one  dollar  and 
other  valuable  considerations.  The  statement 
of  facts  recites  that  both  of  these  conveyances 
were  made  with  the  knowledge  and  oral  assent 
of  Mrs.  Donahue.  We  believe  we  should  de- 
feat the  intention  of  the  parties  if  we  did  not 
assume  that  the  deeds  were  parts  of  one  trans- 
action, as  the  counsel  for  both  parties  have 
assumed  in  their  arguments.  The  effect  was 
that  the  title  vested  in  Mrs.  Donahue.  Her 
subsequent  mortgages  to  George  E.  Hubbard 
were  therefore  valid,  and  he,  upon  a  sale  made 
under  the  power  of  sale  contained  in  the  first 
mortgage,  might  legal! v  retain  from  the  pro- 
ceeds the  sums  due  to  himself  under  the  two 
subseouent  mortgages.  This  would  still  leave 
a  small  balance  of  $19.04  in  his  hands  to  be 
paid  over  to  Mrs.  Donahue.  This,  however, 
cannot  be  recovered  in  an  action  brought  by 
her  husband  and  herself  jointly.  Application 
may  be  made  in  the  superior  court  for  leave  to 
amend  by  striking  out  the  name  of  Daniel 
Donahue  as  co-plamtiff,  and,  if  granted,  Mrs. 
Donahue  may  have  judgment  u>r  said  sum. 
Fay  V.  Duggan,  135  Mass.  242.  Otherwise 
the  order  must  be,  judgment  affirmed. 


Francis  G.  BALCH,  Trustee,  etc.,  under  the 
Will  of  Daniel  Hammond,  Deceased, 

V. 

William  H.  PICKERING  et  al. 


(. 


.Man.. 


.) 


Tbe  literal  meaalnff  of  a  will  iriviDfr  the 
income  of  any  share  which  a  child  was  to  en- 
Joy  for  life  to  the  survlvlnjr  children  for  their 
several  lives  '*and  the  principal  to  their  children" 
will  not  prevail  to  the  exclusion  of  the  issue  of 
other  children  who  are  deceased  wliere  the  gren- 
eral  purpose  of  tbe  will  is  equality  among  the 
branches  of  the  family  talclnir  advances  into 
account,  and  a  literal  construction  might  result 
in  Intestacy  as  to  part  of  the  estate. 

(September  8, 1S91.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County,  (W.  Allen,  J.) 
for  the  opinion  of  the  full  bench,  of  an  action 
brought  to  obtain  construction  of  a  clause  in  a 
will.    Decree  accordingly. 

Tbe  case  sufficiently  appears  In  the  opinion. 

Mr,  Richard  Olney  for  Ellen  Hammond 
etal. 

Messrs.  Horace  G.  Allen  and  William 
R.  Howland  for  George  Francis  Hammond. 

Note.— For  notes  on  Interpretation  of  wills,  see 
Boston  8.  D.  St  T.  Co.  v.  Ck>ffln  (Mass.)  8  L.  R.  A. 
740:  Davidson  v.  Coon  and.)  0  L.  R.  A.  684:  Master- 
son  V.  Townshend  (N.  Y.)  10  L.  B.  A.  810. 
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Holmesy  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  brought  by  the  trustees  under 
the  will  of  Daniel  Higimmond  for  the  construc- 
tion of  a  part  of  the  fifth  elapse  of  his  will. 
The  testator  left  one  son  and  six  daughters. 
One  daughter,  Sally  S.  Pickering,  has  now 
died  leaving  no  child  living  at  the  time  of  her 
death.  The  son  had  died  before  her,  leaving 
one  child,  the  defendant,  George  Francis 
Hammond.  The  question  is  ti/hether  the  de- 
fendant is  entitled  to  a  share  in  the  principal  of 
the  share  of  which  Sally  Pickering  received 
the  income.  The  words  to  be  construed  are 
'*if  any  one  or  more  of  my  said  daughters  or 
son  shall  decease,  leaving  no  child  or  children 
living  at  the  time  of  such  decease,  the  princi- 
pal sum  of  which  such  deceased  daughter  or 
son  may  have  had  the  income  for  life  sb>i11  be 
distributed  to  the  surviving  daughters  and  son, 
that  is  to  say,  the  income  for  their  several  lives 
and  the  principal  /o  their  children  as  above 
provided  and  arranged." 

The  literal  meaning  of  the  words  is  that 
when  a  child  of  the  testator  shall  die  leaving 
children  the  latter  shall  receive  the  principS 
sum  of  which  their  parents  had  received  the 
income  and  thereupon  their  interest  in  the 
joint  fund  shall  cease,  although  as  the  result  of 
such  cessation  they  may  happen  to  lose  the 
secondary  and  accidental  advantage  of  sharing 
in  the  division  of  some  other  child's  share  if 
another  child  of  the  testator  should  chance  to 
die  later  and  leave  no  children  of  his  or  her 
own.  See  Re  Borner^s  E*tate,  L.  R.  19  Ch. 
Div.  186;  lie  Bern,  L.  R.  29  Ch.  Div.  889 . 

On  the  other  hand,  there  is  the  same  unlike- 
lihood that  the  testator  intended  as  an  aleatory 
gift  which  has  lead  to  the  statutory  construc- 
tion against  joint  tenancies.  Probably  the 
testator  did  not  have  it  in  mind  to  deprive  any 
set  of  grandchildren  of  this  secondarv  advan- 
tage because  of  the  previous  death  of  their  par- 
ent. If  that  is  the  result  of  the  words  it 
is  an  accidental  result,  not  the  object  of  his  dis- 
position. The  genersd  purpose  manifested  is 
that  the  grandcnildren  should  stand  as  well 
with  re^rd  to  the  principal  as  their  parents 
stood  with  regard  to  the  income,  and  that  the 
division  between  the  different  branches  of  the 
testator's  family  should  be  equal,  taking  ad- 
vances into  account.  It  should  be  added  that 
so  far  as  the  present  question  is  concerned  the 
different  branches  stand  exactly  alike — the 
children  of  daughters  equal  per  stirpes  and  the 
child  of  the  son  equal  to  the  children  of  a 
daughter.  If  the  literal  meaning  of  the  words 
is  adopted,  then  ii  the  last  sister  who  died 
should  leave  no  children  living  the  limitation 
would  fail  altogether  and  there  would  be  an  in- 
testacy, as  the  fifth  clause  is  a  residuair. 

Although  I  have  not  been  able  to  free  my 
mind  from  doubt,  the  latter  condderatlons 
have  prevailed  with  the  court  in  favor  of  equal- 
ity of  distribution  and  against  the  disinherit- 
ance pio  tavto  of  grandchildren  whose  parents 
were  not  living.  We  read  the  last  words  of 
the  fifth  clause  as  meaning  that  the  income  of 
their  pro|3ortion  of  the  deceased  child's  share 
shall  be  paid  to  the  other  children  of  the  testa- 
tor who  are  alive  and  that  the  principal  of  a 
like  proportion  shall  be  paid  to  the  children  of 
bis  other  children  who  are  dead  as  well  as  to 
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tlie  children  of  tbe  surviving  children  when  the 
latter  shall  die.  Whether  the  interest  of  grand- 
children would  be  devested  by  death  before  the 
death  of  the  childless  daughter  we  need  not  de- 
termine. See  Bawk&r  v.  Bowker,  148  Mass. 
198;  Minot  v.  Taylor,  129  Mass.  160;  Be  Bow- 
man, L.  R  41  Ch.  Div.  525. 


We  cannot  agree  that  the  effect  of  the  will  is- 
modified  by  the  fourth  codicil  giving  to  the 
testator's  son  Georc^e  one  seventh  instead  of 
one  half  of  one  seventh  given  him  by  the  will. 

Decree  accordingly. 


IOWA  SUPREME  COURT. 


8AKDWICH     MANUFACTURING     CO., 

Appi. , 

T.  J.  B.  ROBINSON.  Intervener,  etc. 


( Iowa. 


.) 


1.  Claims  fbr  money  not  yet  earned  may 

be  tbe  Bubjoct  of  dt  valid  chattel  mortga^. 

S.  A  mort^a^e  on  th|*esliin^  machine 
accounts  not  yet  earned  is  void  as  to  tbem 
for  laok  of  definite  description  where  they  are 
de^critied  only  as  uli  such  accounts  which  shall 
be  earned  up  to  the  time  the  mortfrasre  debt  is 
fully  paid  by  a  threshing  machine  which  is  also 
included  in  the  mortsragc. 

{Beck,  Ch.  J.,  dieaent»from  vroposUion  !.) 
(October  2i.  1801.) 

APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  Franklin  County 
overruling  a  demurrer  to  a  petition  of  inter- 


vention filed  by  Robinson  in  jsrarnisbment  pro- 
ceedings instituted  by  complainant  to  collect  a 
claim  against  Frank  Menzie,  by  which  Robin- 
son claimed  tbe  garnished  fun^s  under  a  chat- 
tel mortgage.     Scversed. 

Statement  by  Robinson,  J,: 

Tbe  plaintiff  caused  an  execution  to  be  is- 
sued for  the  satisfaction  of  a  judgment  which 
it  held  against   one    Frank    Menzie.     It  was. 
served  by  garnishing  certain   persons  as  sup- 
pose<l  creditors  of  Menzie.     They    were   re 
quired  to  appear  in  court  and  make  answer  ta 
the  garnishment.    At  the  term  at  which  they 
were  required  to  answer  appellee  appeared  anS 
filed  a  petition  of  intervention,  in  which  he 
claimed  the  money  of  Menzie  in  the  hands  of 
the  g/irnishees  by  virtue  of  a  chattel  mortgaire 
thereon,  executed  and    recorded  in  Franklin 
County  prior  to  the  garnishment.     A  demurrer 
to  the  petition  of  intervention  was  overruled, 
and  from  that  ruling  plaintiff  appeals. 


'SoTiL— Mortgage  or  assignment  of  future  accounts  ' 

or  earnings. 

Future  earnings  under  an  existintr  contract  may 
be  assiffned.  Payne  v.  Mobile,  4  Ala.  333;  Fields  v. 
New  York,  6  N.  Y.  179,  57  Am.  Dec,  435;  Devlin  v. 
New  York,  63  N.  Y.  8;  Hall  v.  Buffalo,  1  Keyes.  198; 
People  V.  Dayton,  50  How.  Pr.  143;  Emery  v.  Law- 
rence, 8  Cush.  151;  Macomber  v.  I>ORne,2  Allen,  541; 
Boylen  v.  Leonard.  Id.  407;  Taylor  v.  Lynch,  5  Gray, 
49;  Lannen  v.  Smith,  7  Gray,  160;  Weed  v.  Jewett,  2  1 
Met.  608.  87  Am.  Dec.  115;  James  v.  Newton,  2  New 
Eng.  Rep.  820, 142MajBS.  396;  Garland  v.  Huntington, 
61  N.  H.  400;  Hawley  v.  Bristol,  30  Conn.  26;  Augur 
V.  New  York  Belting  &  P.  Co.  39  Conn.  536;  Haynt^a 
v.  Thompson,  6  New  Eng.  Rep.  141,  80  Me.  123; 
Ruple  V.  Bindley.  91  Pa.  296;  McManaman  v.  Han- 
over Coal  Co.  9  Kulp,  181;  State  Bank  v.  Hastings, 
15  Wis.  88;  Greene  v.  Bartholomew,  84  Ind.  285. 

This  is  true  although  the  contract  is  indefinite  as 
to  time  and  amount,  and  liable  to  be  terminated  at 
any  time.  Wade  v.  Bessey,  76  Me.  413;  Thayer  r. 
Kelly,  28  Vt.  19,  65  Am.  Dec.  220;  Kane  v.  Clougb, 
36  Mich.  436,  24  Am.  Rep.  509. 

And  although  the  workman  works  by  the  piece 
and  the  amount  of  hLs  wages  varies.  Hartley  v. 
Tapley,  2  Gray.  565;  Twi.ss  v.  Chcever,  2  Alien,  41. 

An  assignment  as  security  of  wages  to  be  earned 
of  a  8peclfl<3d  employer  within  a  si^ecifled  time,  for 
whom  the  assignor  is  then  working  although  he  is 
discharged  the  next  day  but  afterwards  re-em- 
ployed, is  good  in  equity.  Edwards  v.  Peterson,  6 
New  Eng.  Rep.  787,  80  Me.  387. 

An  assignment  of  a  quarterns  salary  before  the 
expiration  of  the  quarter  can  be  made  by  a  munici- 
pal officer  appointed  for  a  year,  although  he  is 
removeable  at  will.  Brackett  v.  Blake,  7  Met.  335, 
41  Am.  Dec.  442.  [But  the  objection  on  grounds  of 
public  policy  to  the  assignment  by  an  oflQcer  of 
his  unearned  salary  make  a  distinct  question  not 
here  raised.] 

An  assignment  by  a  policeman  at  the  beginning 
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of  a  month  of  his  wages  for  the  month  is  valid. 
Manly  v.  Bitzer  (Ky.)  13  Ky.  L.  Rep.  166. 

^n  agreement  in  articles  of  partnership  that  all 
earned  by  either  as  an  officer  shall  belong  to  the 
partnership  is  valid.  Thurston  v.  Fairman,  0  Hun. 
584. 

An  assignment  for  what  is  to  t)ecome  due  for 
boarding  }>crsons  then  boarding  with  the  as^gnor, 
without  an  agreemont  for  any  specified  time,  is 
good.    Farnsworth  v.  Jackson,  32  Mc.  419. 

But  the  mere  possibility  of  future  employment 
where  there  is  no  present  employment  will  not  sus- 
tain an  asHignraent  of  future  wages.  Mulhall  v. 
Quinn,  1  Gray,  105,  61  Am.  Dec.  114. 

And  an  assignment  of  wages  to  be  earned  under 
future  employment  by  any  person  is  invalid. 
Jermyn  v.  Moffitt,  75  Pa.  399;  Lehigh  Valley  R.  Co. 
v.  Woodring.  7  Cent.  Rep.  206, 116  Pa.  513. 

Future  earnings  by  a  fireman  in  a  fire  department 
of  a  city  arc  not  assignable  if  there  was  no  present 
engagement  as  fireman  or  agreement  therefor. 
Twiss  V.  Cheever,  2  Allen,  40. 

An  assignment  of  future  wages  under  an  exist- 
ing employment  is  valid  as  to  wages  earned  after 
the  expiration  of  the  existing  contract  upon  a  ocn- 
tinuation  of  service  under  a  new  agreement  for 
less  wages.  Wallace  v.  Walter  Heywood  Cbair  Co. 
18  Gray,  209. 

A  transfer  of  future  accounts  to  be  made  by  a 
physician  will  not  sustain  an  action  by  the  trans- 
feree in  his  own  name.  Skipper  v.  Stokes,  42  Ala. 
255. 

An  assignment  of  money  to  be  earned  under  a 
contract  does  not  pass  the  legal  title  so  as  to  make 
it  subject  to  garnishment.  Hassle  v.  God  is  with 
Us  Congregation.  35  Cal.  878. 

Mortgages, 

An  assignment  of  future  wages  under  an  exist* 
ing  contract  may  be  good  alao  wheo  made  merely 
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Messrs.  Andrews  &  Bedell,  for  appel- 
lant: 

The  description  is  insuf&cient  in  tbat  it  fails 
to  locate  the  accounts,  or  debts  to  be  contracted, 
not  confining  them  to  the  earnings  of  this  cer- 
tain machine,  for  any  county,  or  even  State, 
and  there  is  nothing  in  the  mortgage  to  indicate 
the  locality,  or  territory  in  which  these  accounts 
are  to  be  made 

Muir  V.  Blake,  57  Iowa,  662;  Barrett  v. 
Fisch,  76  Iowa,  558:  Sperry  v.  Clarke,  Id.  504. 

Mr.  William  Hoy»  for  appellee: 

All  kinds  of  property,  real  or  personal,  which 
are  capable  of  an  absolute  sale  may  be  the  sub- 
ject of  a  mortgage. 

2  BouTier,  Caw  Diet.  p.  198. 

The  earnings  of  a  steamboat  may  be  the 
subject  of  a  chattel  mortgage. 

Jones,  Chal.  Mort.  ed.  1881,  p.  141. 

The  earnings  of  a  horse  may  be  the  subject 
of  a  mortgage. 

McArihur  v.  Garman,  71  Iowa,  34. 

A  book  account  may  be  the  subject  of  a 
mortgage. 

Tjormer  v.  AUyn,  64  Iowa,  725. 

It  was  held  in  Sperry  v.  Olarke,  76  Iowa, 
508,  that  "  the  description  of  the  property  as 
contained  in  the  chattel  mortgage  must  direct 
the  mind  to  evidence  where  the  precise  thing 
conveyed  may  be  ascertained  and  if  thereby 
absolute  certainty  may  be  attained  the  instru- 
ment is  valid." 

The  appellant  claims  the  accounts  under  a 
levy  by  virtue  of  an  execution  issued  upon  a 
judgment  that  was  rendered  in  1888.  The 
mortgagors  in  the  case  at  bar  had  no  interest 


in  the  accounts.  And  appellant  did  not  acquire 
any  greater  interest  by  the  levy  than  the  mort- 
gagors possessed  at  the  time  of  the  levy. 

Manny  Y.  Adams,  82  Iowa,  165;  Harshherger 
V.  Harsftberger,  26  Iowa,  508;  Bacon  v.  Thomp- 
son,  60  Iowa,  284;  Rogers  v.  Highland,  69 
Iowa,  504,  58  Am.  Rep.  230. 

Robinson, «/.,  delivered  the  opinion  of  the 
court: 

The  matter  in  controversy  is  presented  in  a 
certificate  of  the  trial  judge  in  words  as  fol- 
lows: **.  .  .  Is  the  following  description 
conttiined  in  a  chattel  mortgage  a  sufficient  de- 
scription to  impart  notice  to  third  parties  &s  to 
the  accounts  therein  described,  to  wit:  'One 
J.  I.  Case  Threshing  Machine  Go's  separator, 
No.  10,921,  with  trucks,  etc.,  and  twelve-horse 
power,  complete,  with  all  the  belts  and  tools 
owned  by  Menzie  and  Norvell.  All  the  thresh- 
ing-machine accounts  which  we  shall  earn  or 
shall  l)ecome  due  us  by  the  work  of  the  above 
machine  from  now  till  this  debt  is  paid  in  full. 
All  of  which  property  I  now  own,  clear  of  all 
incumbrance,  and  the  same  is  now  in  my  pos- 
session in  section  11-8,  township  No.  91-2, 
range  No.  21  Y"  It  is  claimed  by  appellant 
that  the  description  is  insufficient  for  the  reason 
that  demands  for  money  not  earned  cannot  be 
mortgaged.  We  do  not  think  the  claim  is  well 
founded.  As  a  general  rule,  every  species  of 
personal  property  which  may  be  sold,  and 
which  has  an  actual  or  prospective  existence, 
may  be  mortgaged.  6  Lawson,  Rights,  Rem. 
&  Pr.  §  3079. 

It  is  the  well-settled  rule  in  this  State  that  a 


as  security  for  a  debt.  Emery  v.  Lawrenoe,  8  Cusb . 
151,  Taylor  v.  Lynch,  6  Gray,  49. 

Except  as  affected  by  statutes  requirin^r  chattel 
mortgacres  to  be  recorded  the  queetJon  is  much  the 
same  whether  the  aasi^rnment  Is  absolute  or  for 
security. 

A  mortga«re  by  a  railroad  company  of  all  prop- 
erty, etc.,  does  not  cover  eamin^^  from  a  contract 
not  then  made  or  contemplated.  Emerson  v. 
European  ft  N.  A.  R.  Co.  67  Me.  382. 

A  chattel  mortgage  on  a  horse  '*  to  cover  all 
earnings  of  the  horse,  whether  by  premiums  or 
otherwise,"  was  construed  not  to  include  premiums 
earned  after  the  mortgage  was  executed.  Mc- 
Arthur  v.  Chirman,  71  Iowa.  3i. 

A  specific  lien  will  not  attach  to  future  earoings 
until  they  are  earned  and  then  not  by  force  merely 
of  the  original  contract  but  of  some  new  act. 
Cooper  V.  Douglas,  44  Barb.  400. 

A  mortgage  by  a  blacksmith  of  accounts  to  be 
made  by  certain  persons  named  is  at  most  an  ex- 
ecutory agreement  and  insuflQcient'to  transfer  the 
ownership  of  the  accounts.  Purcell  v.  Mather,  85 
Ala.  670,  76  Am.  Dec.  907. 

A  oouveyance  to  trustees  for  debts  of  shop  ac- 
counts to  be  created  by  labor  may  be  protected  m 
equity  when  sued  on  by  the  assignee  in  the  assign- 
or's name  but  not  as  to  one  owing  such  account 
who  without  notice  has  acquired  a  valid  set-off. 
Stewart  v.  Klrkland,  19  Ala..  162. 

A  mortgage  of  personal  property  including  the 
hire  of  certain  negroes  or  tbeir  use  for  the  year 
and  whatever  negroes  the  mortgagor  may  hire  the 
next  year  is  not  void  on  its  face.  Floyd  v.  Mor- 
row, 86  Ala.  86a. 

Future  earnings  of  ships  or  seamen. 

The  profits  to  be  made  by  a  steamboat  may  be 
mortgaged.    Stewart  v.  Fry,  3  Ala.  678. 

14  L.  R  A. 


An  assignment  of  freight  to  be  earned  by  a  cer- 
tain voyage  in  trust  to  pay  debts  is  good.  Leslie 
v.  Guthrie,  1  Bing.  (N.  C)  607;  Douglas  v.  Russell,  4 
Sim.  584:  Lindsay  v.  Gibbe,  22  Beav.  52S;  Curtis  v. 
Auber,  1  Jao.  &  W.  626. 

The  assignment  in  Douglas  v.  Russell,  supra^ 
seems  to  be  Indefinite  as  to  the  number  of  voyages. 

An  assignment  to  secure  an  advancement  of  the 
freight  earnings  and  profits  of  a  ship  then  under  a 
charter  does  not  include  whale  oil  obtained  on  a 
later  voyage.  Robinson  v..  Macdonell,  5  Maule  &  S. 
228. 

An  assignment  of  future  wages  by  a  seaman  is 
good.    Crouch  v.  Martin,  2  Vem.  506. 

In  this  case  the  assignment  was  for  advances. 

The  lay  or  share  in  the  profits  which  a  seaman  in 
a  whaling  voyage  receives  is  assignable.  Gardner 
V.  Hoeg,  18  Pick.  168:  Tripp  v.  Brownell,  ]2Cu8h. 
376. 

An  order  by  a  whaling  seaman  made  as  security 
for  future  advance  for  the  balance  that  may  be 
due  him  on  settlement  of  his  voyage  may  be  valid 
as  again  him  so  as  to  defeat  bis  right  to  recover 
against  the  owner  of  the  vessel.  Tripp  v.  Brownell, 
supra. 

But  a  sale  of  the  fish  to  he  caugbt>by  a  schooner  on 
a  certain  voyage  does  not  pass  title  to  the  fish  when 
caught.  Low  v.  Pew,  106  Mass.  847. 

This  last  decision,  although  not  strictly  within 
the  class  of  cases  as  to  future  accounts  or  earnings, 
but  rather  in  that  kindred  class  as  to  after-acquired 
property  Illustrates  the  principle  on  which  the 
cases  largely  seem  to  turn,  and  is  based  on  the  fact 
that  the  fish  represented  only  a  possibility  or  ex- 
pectancy not  coupled  with  any  interest.  On  a 
similar  ground  is  the  distinction  between  earnings 
of  an  existing  specified  contract  which  are  held  to 
be  assignable  and  those  of  any  future  employment 
generally  which  are  not.  B.  A.  R. 
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valid  mortgage  may  be  given  on  personal  prop- 
erty not  owned  by  the  mortgagor,  and  not  then 
in  existence,  if  he  afterwards  acquired  it. 
That  ride  has  been  applied  to  additions  to 
stocks  of  merchandise.  Scfiarfenburg  v.  Bish- 
op, 35  Iowa,  63;  Stephens  v.  Pence,  56  Iowa, 
268.  It  has  also  been  applied  to  crops  to  be 
planted  and  grown.  Norris  v.  JJ*>,  74  Iowa, 
525;  Wheeler  y.  Becker,  68  Iowa,  723;  F^amry 
V.  Broesch,  52  Iowa,  88. 

The  right  of  a  railroad  company  to  mortgage 
its  future  earnings  was  affirmed  in  Jessup  v. 
Bridge^  11  Iowa,  575.  although  the  decision 
was  founded  to  some  extent  on  considerations 
of  public  policy.  See  also  Ihinham  v.  Jsett,  15 
Iowa,  293.  The  principles  which  govern  the 
cases  cited  are  applicable  to  the  one  under  con- 
sideration. That  an  account  for  money  due 
may  be  sold  cannot  be  questioned,  and  an  in- 
terest in  such  an  account  less  than  the  unqual- 
ified ownership  of  it  may  be  transferred. 
Since  a  valid  mortgage  may  be  given  on  mer- 
chandise not  in  existence,  and  on  crops  neither 
^rowu  nor  planted,  we  must  hold  that  one 
may  be  given  on  a  claim  for  money  not  earned. 
In  such  cases  the  mortgage  attaches  to  the 
property  designed  to  be  included  therein  when 
it  is  brought  into  existence.  What  relation  a 
mortgage  of  accounts  has  to  the  Recording  Act 
is  a  question  not  presented  for  our  considera- 
tion, and  not  determined.  We  are  of  the 
opinion,  however,  that  the  question  certified 
must  be  answered  in  the  negative.  The  de- 
scription given  specifies  the  machine  with 
which  the  accounts  were  to  be  earned,  and  the 
time  during  which  they  were  to  be  earned,  but 
there  is  no  suggestion  as  to  the  county  or  State 
in  which  they  were  to  be  earned,  nor  of  the 
pereons  against  whom  they  may  accrue,  and 
no  certainty  as  to  the  persons  who  shall  earn 
them  by  operating  the  machine.  The  test  of 
the  sufficiency  of  a  description  in  a  chattel 
mortgage  to  charge  third  parties  with  notice 
approv^  by  this  court  is  stated  as  follows: 
"That  description  which  will  enable  third  per- 
sons, aided  by  inquiries  which  the  instrument 
itself  indicates  and  directs,  to  identify  the 
property,  is  sufficient."  Smith  v.  McLean, 
24  Iowa,  882. 

It  was  said  in  Mtiir  v.  Blake,  57  Iowa,  665, 
that  a  chattel  mortgage  which  described  the 
mortgaged  property  as  "all  the  crops  raised  by 
me  in  any  part  of  Jones  County  for  the  term 


of  three  years,'*  was  insufficient,  and  that  "a 
chattel  mortgage  ought  not  to  be  a  drag-net, 
covering  a  whole  county,  in  any  such  general 
terms."  But  the  description  involved  in  that 
case  was  much  more  definite  and  certain  than 
the  one  in  controversy.  This  contains  nothing 
which  would  direct  third  persons  to  the  prop- 
erty sought  to  be  mortgaged.  It  is  true,  if  a 
debtor  of  the  mortgagor  were  found,  he  might 
be  interrogated  as  to  the  origin  of  the  indebt- 
edness, and  by  pursuing  that  or  some  other 
method  it  might  be  ascertained  that  the  debt 
was  owing  to  the  mortgagor  by  reason  of  work 
done  with  a  separator  Searing  the  number 
given  in  the  mortgage;  but  the  law  imposes  no 
such  burden  upon  third  persons.  They  are 
under  no  obligation  to  exhaust  every  possible 
means  of  information  before  they  can  safely 
proceed  to  treat  the  property  of  the  mortgagor 
as  unincumbered.  See  Sperry  v.  Clarke,  76 
Iowa,  606;  Barrett  v.  Fisch,  76  Iowa.  553,  and 
cases  therein  cited;  Warner  v.  Wilson,  78 
Iowa,  719. 

Other  questions  are  discussed  by  counsel, 
but  are  not  involved  in  the  appeal,  and  cannot 
be  decided. 

For  the  reasons  indicated  the  order  of  the 
District  Court  is  reversed. 


Ch,  J,,  dissenting: 
In  my  opinion  the  description  of  the  ac- 
counts covered  by  the  mortgage  is  just  as  defi- 
nite as  it  could  possibly  have  been  made.  It 
describes  and  specifies  the  machine  for  the 
services  of  which  the  mortgaged  accounts 
should  accrue,  and  the  time  in  which  such 
debts  should  be  incurred.  Who  the  persona 
owing  the  accounts  shall  be,  and  where  they 
live,  and  therefore  where  the  locality  of  the 
account  mortgaged  shall  be,  could  not  have 
been  known,  and  therefore  could  not  have 
been  itated.  The  opinion  defeats  the  right  of 
the  holder  of  the  mortgage  upon  a  ground 
which  could  not  have  b^n  provided  against. 
The  mortgage  puts '  upon  inquiry  which  may 
be  readily  answered  as  to  the  facts  relating  to 
the  names  of  the  persons  who  shall  own  the 
accounts,  and  the  locality  thereof,  for  the  ac^ 
counts  are  against  those  who  have  threshing 
done  by  the  machine.  All  accounts  for  snicb 
services  ara  covered  by  the  mortgage.  In  my 
opinion,  the  judgment  of  the  district  court 
should  be  affirmed. 
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*1.   A  person  Borreiid^red  to  the  an* 
thorltlee  of  this  State  by  ajiother  State 

*Head  notes  by  the  Court. 


Not*.— KcffYidttion  from  sister  State;  right  to  try 

prisoner  for  other  crime  thon  that  for  wtich  he 

was  surrendered. 

In  conflict  with  the  princiiMtl  case  a  majority  of 
the  oases  hold  that  a  person  brousrht  from  another 
State  on  requisition  under  a  requisition  on  a  crim- 
inol  charge  may  be  tried  for  a  different  crime  oom- 

14  L.  R.  A. 


or  Territory  on  extradition  proceedings  cannot, 
while  held  in  custody  thereunder,  be  lawfully 
tried  for  a  different  crime  than  the  one  upon 
which  his  extradition  was  obtained,  unleos  he 
voluntarily  waives  his  privilege. 
S.  The  privilege  is  not  waived  by  Ikil- 
ure  to  plead  it  in  abatement  of  the  indict- 
ment for  such  diiferent  crime,  nor  by  entering  a 


mltted  before  he  left  the  State  without  allowinir 
him  time  and  opportunity  to  leave  the  State.  Wil- 
liams  V.  Weber  (Oolo.)  Nov.  9, 1801:  State  v.  Stewart, 
60  Wis.  687;  Ae  Noyee  (N.  J.)  17  Alb.  L.  J.  407:  Re 
Milea,  52  Yt.  600;  Ham  v.  State,  4  Tex.  App.  645; 
DowB*  Case,  18  Pa.  87. 
A  sliirht  difference  between  the  charge  on  which 
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plea  of  nut  guilty  thereto,  when,  before  the  triaJ, 
the  accused  awcrts  his  prtyilege,  and  objects  to 
the  trial  on  that  frround. 

8.  While  the  writ  of  habeas  eorpiiB  can- 
not properly  be  employed  to  review 
and  correct  errors  committed  by  courts 
when  aotinir  within  the  sphere  of  their  author- 
ity, it  is  the  appropriate  remedy  to  obtain  dis- 
charge from  imprisonment  under  an  order  or 
process  of  a  court,  which  it  was  without  Juris- 
diction to  make  or  issue. 

(November  17, 1881.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  petitioDer's  discbarge  from  cus- 
tcdy  in  the  Ohio  penitentiary.  CommitiMnt 
adjvdged  unlawful. 

Statement  by  Williams.  Oh,  J,: 
Upon  the  application  of  Hiram  P.  Mc- 
Enight,  a  prisoner  in  the  Ohio  penitentiary, 
who  claims  he  is  there  unlawfully  deprived  of 
bis  liberty,  a  writ  of  habeas  corpus  was  issued 
to  inquire  into  the  cause  of  such  deprivation. 
The  warden,  to  whom  the  writ  was  directed, 
in  his  return  sets  forth  at  large  tbe  cause  of 
the  imprisonment,  and  the  warrant  for  the 
same.  Botb  tbe  petition  for  the  writ  and  tbe 
officer's  return  refer  to  the  record  in  tbe  case  of 
Biram  P.  MeKnight  v.  State,  now  pending  in 
this  court,  and  make  that  record  a  part  of  the 
petition  and  return.  That  is  a  case  iu  error 
to  reverse  tbe  judgment  of  conviction  and  sen- 
tence under  wbicb  the  prisoner  is  held.  Tbe 
facts  shown  by  the  record,  so  far  as  they  are 
material  to  the  present  inquiiy,  are  as  follows: 
On  the  8d  day  of  December,  1890,  the  prisoner 
was  indicted  by  tbe  ^nd  jury  of  the  County 
of  Wood  for  the  cnme  of  forgery.  Tbe  in- 
dictment contains  two  counts,  one  for  forging 
an  indorsement  on  a  bill  of  exchange,  and  the 
other  for  utterinir  and  publishing  tbe  same  as 
true  and  genuine,  knowing  it  to  be  forged. 
Upon  this  mdictment  an  application  was  made 
to  tbe  governor  of  this  State  for  a  requisition 
on  the  executive  of  tbe  State  of  New  York, 
where  the  accused  then  was,  for  bis  surrender, 
as  a  fugitive  from  justice,  to  the  authorities  of 
this  State.  The  application  was  accompanied 
by  a  duly  attested  copy  of  tbe  indictment,  as 
the  statute  requires,  and  was  based  upon  no 
otber  charge.  The  requisition  was  accord- 
ingly made,  reciting  tbe  indictment  of  tbe  ac- 


cused for  tbe  crime  charged,  and  designating 
an  agent  to  receive  him  and  convey  him  to  the 
County  of  Wood  for  trial  thereon.  The  re- 
quisition was  honored,  and  the  accused  was 
arrested  and  delivered  into  the  custody  of  tbe 
agent  appointed  for  that  purpose,  by  whom  he 
was  taken  to  the  county  where  the  indictment 
was  returned,  and  there  lodged  in  jail  to  await 
bis  trial.  On  the  4th  day  of  December,  1890, 
tbe  same  grand  jury  which  had  returned  the 
indictment  upon  which  tbe  prisoner  was  ex- 
tradicted,  as  above  stated,  also  indicted  him 
for  the  crime  of  obtaining  property  by  false 
pretenses.  Tbe  accused  has  had  no  trial  on 
the  first  indictment.  It  appears  that  when  tbe 
case  was  called  for  trial,  on  the  9tb  day  of 
March,  1891,  be  was  ready  and  willing  to  pro- 
ceed, but  it  was  postponed  on  tbe  application 
of  the  prosecuting  attorney;  and  thereupon,  at 
the  request  of  the  prosecuting  attorney,  the 
case  upon  the  indictment  for  obtaining  prop- 
erty by  false  pretenses  was  called  for  trial. 
Before  entering  upon  the  trial,  the  prisoner  in- 
terposed tbe  objection  that  since  his  extradition 
he  had  been  continuously  imprisoned  in  the 
county  jail  without  opportunity  to  return  to 
the  State  from  which  he  had  been  surrendered, 
and  therefore  he  could  not  lawfully  be  sub- 
jected to  trial  upon  that  indictment,  it  being 
for  a  crime  different  from  that  for  which  he 
was  extradited.  Upon  the  hearing  of  the  ob- 
jection the  facts  hereinbefore  stated  were  es- 
tablished, and  also  the  prisoner's  continuous 
imprisonmept  since  his  extradition.  The  court 
overruled  the  objection,  and,  as  tbe  record 
shows,  against  the  prisoner's  protest,  "put  him 
immediately  on  trial;"  whereupon,  a  plea  of 
not  guilty  having  been  entered,  the  trial  pro- 
ceeded, and  resulted  in  the  conviction  and 
sentence  under  wbicb  tbe  prisoner  is  now 
confined  in  the  penitentiary.  He  claims  the 
proceedings  are  void,  and  bis  imprisoment  un- 
lawful. 

Mr.  Hiratii  P.  McKnig^htt  in  propria  per^ 
9ona,  for  the  writ. 

Messrs.  D.  K.  Watson,  Atty-Oen.,  and  R. 
S.  Parker*  contra. 

Williams.  Ch.  J,,  delivered  tbe  opinion  of 
tbe  court: 

1.  There  is  some  conflict  of  authority  upon 
the  general  question  whether,  in  a  case  of  in- 


a  criminal  Is  tried  and  that  on  which  he  was  extra- 
dieted  from  another  State  was  held  .hnmaterlal  In 
tbe  absence  of  anything  to  suffgest  fraud  in  pro- 
curiDir  the  extradition.  Harland  v.  Territory,  3 
-Wash.  Terr.  18L 

On  the  contrary,  otber  cases  hold  that  a  prisoner 
Is  entitled  to  a  reasonable  time  on  termination  of 
proceedings  against  him  after  beinir  broufrht  from 
another  State  within  which  to  return  before  he 
<san  be  arrested  on  a  different  charge.  Re  Cannon* 
47  Mich.  481 ;  Be  Hope,  10  N.  Y.  Sapp.  88;  Be  Fit- 
ton,  45  Fed.  Bep.  471 ;  State  v.  Hall,  40  Kan.  888. 

This  rule  has  been  also  applied  to  his  arrest  on 
civil  process.  Moletor  v.  Sinnen,  7  L.  It  A.  817,  76 
TVfs.  aus ;  Compton  v.  Wilder,  40  Ohio  St.  180.  Con- 
tra (in  the  absence  of  bad  faith ),  Williams  v.  Bacon, 
10  Wend.  686.  also  Browning  v.  Abrams,  51  How. 
Pr.  172,  foUowinK  Adriancc  v.  Lagrave,  69  N.  Y. 
110  (the  latter  beinic  a  case  of  extradition  from  a 
foreign  country). 
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But  this  reasonable  opportunity  to  return  is  only 
for  a  present  return  and  does  not  extend  until  the 
end  of  the  proceedings  on  which  he  was  brought  if 
he  is  not  restrained  on  that  charge.  Re  Fitton,  45 
Fed.  Rep.  471. 

A  waiver  by  the  fugitive  of  defects  in  the  papers 
calling  for  his  surrender  does  not  deprive  him  of 
the  right  to  object  to  being  tried  for  a  different  of- 
fense.  IMd, 

In  line  with  the  authorities  first  cited  above  are 
decisions  that  a  criminal  brought  on  requisition  to 
one  State  to  answer  for  a  crime  committed  there 
may  be  taken  to  a  third  State  on  another  requisi- 
tion for  an  earlier  crime.  People  v.  Sennott  (111.) 
20  Alb.  L.  J.  280;  Hackney  v.  Welsh,  5  West.  Rep. 
285, 107  Ind.  268. 

For  extensive  note  on  tbe  general  subject  of  **ex- 
tradition,**  see  note  to  State  v.  Jackson  (Tenn.)  1  L. 
R.  A.  370.  B.  A.  R. 
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terstate  extradition,  tbe  extradited  pei-son  can 
lawfully  be  tried  for  any  offense  other  than 
the  one  upon  which  he  was  surrendered,  until 
he  shall  have  had  a  reasonable  time  and  op- 
portunity to  return  to  the  surrendering  State 
after  his  trial  and  acquittal  on  the  charge  up- 
on which  he  was  extradited,  or  the  expiration 
of  his  imprisonment  under  a  conviction  there- 
of; and  there  is  also  upon  the  same  question, 
in  cases  of  international  extradition.  It  is  not 
deemed  necessarjr  or  important  to  enter  upon 
an  extended  review  or  discussion  here  of  the 
many  cases  on  the  subject.  This  court  has 
held  that  a  person  extradited  under  the  treaty 
between  the  United  States  and  Great  Britain, 
known  as  the  "Ashburton  Treaty,"  cannot  be 
prosecuted  for  a  different  crime  than  thnt  spe- 
cified in  the  warrant  of  extradition.  iState  v. 
Vanderpool,  89  Ohio  St.  273.  And  such  has 
since  been  declared  to  be  the  law  by  the  Su- 
preme Court  of  the  United  States.  United 
States  V.  Rauscher,  119  U.  S.  407,  30  L.  ed. 
425.  These  decisions  are  based  upon  the  in- 
terpretation of  the  treaty  and  the  Acts  of  Con- 
gress on  the  subject.  The  only  provision  of 
the  treaty  which  relates  to  the  extradition  of 
criminals  is  contained  in  the  tenth  article, 
which  is  as  follows:  "It  is  agreed  that  the 
United  States  and  her  Britannic  majesty  shall, 
upon  mutual  requisitions  by  them,  or  their 
ministers,  officers,  or  authorities,  respectively 
made,  deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  pi- 
racy, or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asy- 
lum, or  shall  be  found,  within  the  territories 
of  the  other;  provided  that  this  shall  only  be 
done  upon  such  evidence  of  criminality  as,  ac- 
cording to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found, 
would  justify  his  apprehension  and  commit- 
ment for  trial  if  the  crime  or  offense  had  there 
been  committed;  and  the  respective  judges 
and  other  magistrates  of  the  two  governments 
shall  have  power,  jurisdiction,  and  authority, 
upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  re- 
spectively, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered;  and 
if,  on  such  hearing,  the  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  shall  be  the 
duty  of  the  examining  judge  or  magistrate  to 
certify  the  same  to  the  proper  executive  au- 
thority, that  a  warrant  may  issue  for  the  sur- 
render of  such  fugitive." 

This  provision  of  the  treaty,  and  its  effect,  are 
discussed  at  some  length  by  Mr.  Justice  Miller 
in  the  opinion  of  the  court  in  United  States  v. 
Bauscher,  s^ipra.  After  showing  that,  in  the 
absence  of  treaty,  it  was  the  recognized  rule  of 
public  law  that  the  country  receiving  the 
offender  against  its  laws  from  another  country 
had  no  right  to  proceed  against  him  for  any 
other  offense  than  that  for  which  he  had  been 
delivered  up,  and  that,  under  the  Constitution, 
treaties  made  by  the  United  States  become,  like 
that  instrument,  and  laws  passed  in  pursuance 
thereof,  the  supreme  law  of  the  land,  govern- 
ing courts  in  [appropriate  proceedings  for  the 
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enforcement  of  the  rights  of  persons  growing^ 
out  of  them,  the  learned  justice  proceeds  to  the 
discussion  of  the  rights  of  a  person  extradited 
under  the  particular  treaty  m  question.  Oa 
that  subject  he  says:  "  It  is  unreasonable  to 
suppose  that  any  demand  for  rendition  framed 
upon  a  general  representation  to  the  govern- 
ment of  the  asylum  (if  we  may  use  such  an 
expression)  that  the  party  for  whom  the  de- 
mand was  made  was  guilty  of  some  violation 
of  the  laws  of  the  country  which  demanded 
him,  without  specifying  any  particular  offense 
with  which  he  was  charged,  and  even  without 
specifying  an  offense  mentioned  in  the  treaty, 
would  receive  any  serious  attention;  and  yet 
such  is  the  effect  of  the  construction  that  the 
party  is  properly  liable  to  trial  for  any  other 
offense  than  that  for  which  he  was  demanded, 
and  which  is  described  in  the  treaty.  There 
would,  under  that  view  of  the  subject,  seem 
to  be  no  need  of  a  description  of  a  specific 
offense  in  making  the  demand.  But,  so  far 
from  this  being  admissible,  the  treaty  not  only 
provides  that  the  party  shall  be  charged  with 
one  of  the  crimes  mentioned,  to  wit,  murder, 
assault  with  intent  to  commit  murder,  piracy, 
arson,  robbery,  forgery,  or  the  utterance  of 
forged  paper,  but  that  evidence  shall  be  pro- 
duced to  the  judge  or  magistrate  of  the  country 
of  which  such  demand  is  made,  of  the  com- 
mission of  such  an  offense,  and  that  this  would 
justify  the  apprehension  and  commitment  for 
trial  of  the  person  so  charged.  If  the  pro- 
ceedings under  which  the  party  is  arrested,  in 
a  country  where  he  is  peacefully  and  quietly 
living,  and  to  the  protection  of  whose  laws  he 
is  entitled,  are  to  have  no  influence  in  limiting 
the  prosecution  in  the  country  where  the 
offense  is  charged  to  have  been  committed, 
there  is  very  litUe  use  for  this  particularity  in 
charging  a  specific  offense,  requiring  that 
offense  to  be  one  mentioned  in  the  treaty,  as 
well  as  sufficient  evidence  of  the  party's  ifuiU 
to  put  him  upon  trial  for  it.  Nor  can  it  be 
said  that,  in  the  exercise  of  such  a  delicate 
power  under  a  treaty  so  well  guarded  in  every 
particular  its  provisions  are  obligatory  alone  on 
tbe  State  which  makes  the  surrender  of  the 
fugitive,  and  that  that  furtive  passes  into  the 
hands  of  the  country  which  charges  him  with 
the  offense,  free  from  all  the  positive  require- 
ments and  just  implications  of  the  treaty  under 
which  the  transfer  of  his  person  takes  place. 
A  moment  before  he  is  under  the  protection  of 
a  government  which  has  afforded  him  an  asy- 
lum from  which  he  can  only  be  taken  under  a 
very  limited  form  of  procedure,  and  a  moment 
after  he  is  found  in  the  possession  of  another 
sovereignty  by  virtue  of  that  proceeding,  but 
devested  of  all  the  rights  which  he  had  the 
moment  before,  and  of  all  the  rights  which  the 
law  governing  that  proceeding  was  intended  to 
secure.  If  upon  the  face  of  this  treaty  it 
could  be  seen  that  its  sole  object  was  to  secure 
the  transfer  of  an  individual  from  the  juris- 
diction of  one  sovereignty  to  thnt  of  another, 
the  argument  might  be  sound;  but  as  this  right 
of  transfer,  the  right  to  demand  it,  the  oblij?a- 
tion  to  grant  it,  the  proceedings  under  which 
it  takes  place,  all  show  that  it  is  for  a  limited 
and  defined  purpose  that  the  transfer  is  made, 
it  is  impossible  to  conceive  of  the  exercist;  of 
jurisdiction  in  such  a  case  for  any  other  pur- 
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pose  than  that  mentioDed  in  the  treaty,  and 
ascertained  by  the  proceedings  uoder  which  the 
party  is  extradited,  without  an  impiicatinn  of 
fraud  upon  the  rights  of  the  party  extradited, 
and  of  bad  faith  to  the  country  which  permit- 
ted bis  extradition." 

Answering  the  view  which  some  authorities 
in  this  country  have  advanced,  that,  because 
the  treaty  contains  no  express  stipulation  lim- 
iting the  right  of  the  country  in  wliich  the 
offense  was  committed  to  the  trial  of  the 
offender  for  the  particular  crime  for  which  he 
was  extradited,  he  is,  when  brought  into  the 
country,  liable  to  be  tried  for  any  offense 
against  its  laws,  the  learned  justice  says: 
"This  proposition  of  the  absence  of  express 
restriction  in  the  treaty  of  the  right  to  try  him 
for  other  offenses  than  that  for  which  he  was 
extradited  is  met  by  the  manifest  scope  and 
object  of  the  treaty  itself.  The  caption  of 
the  treaty,  already  quoted,  declaring  that  its 
purpose  is  to  settle  the  boundary  line  between 
the  two  governments:  to  provide  for  the  final 
suppression  of  the  African  slave  trade, — adds, 
*and  for  the  giving  up  of  criminals,  fugitives 
from  justice,  in  certain  cases.'  The  treaty 
then  requires,  as  we  have  already  said,  that 
there  shall  be  given  up,  ujx)n  requisitions  re- 
spectively made  by  the  two  governments,  all 
persons  charged  with  any  of  the  seven  crimes 
enumerated,  and  the  provisions  giving  a  party 
an  examination  before  a  proper  tribunal,  in 
which,  before  he  shall  be  delivered  up  on  this 
demand,  it  must  be  shown  that  the  offense  for 
which  he  is  demanded  is  one  of  those  enumer- 
ated, and  that  the  proof  is  sufficient  to  satisfy 
the  court  or  magistrate  before  whom  this  ex 
amination  takes  place  that  he  is  guilty,  and 
such  as  the  law  of  the  State  of  the  asylum  re- 
quires to  establish  such  guilt,  leave  no  reason 
to  doubt  that  the  fair  purpose  of  the  treaty  is 
that  the  person  shall  be  delivered  up  to  be  tried 
for  that  offense,  and  for  no  other."  When, 
upon  a  demand  ma:le  by  a  foreign  government 
upon  this  country,  it  has  been  ascertained  on 
the  inquiry  had  for  that  purpose  that  a  case  is 
made  for  the  extradition  of  the  person  de- 
manded, it  is  made  lawful  for  '*the  secretary 
of  state,  under  bis  hand  and  seal  of  office,  to 
order  the  person  so  committed  to  be  delivered 
to  such  person  or  persons  as  shall  be  author- 
ized, in  the  name  and  on  behalf  of  such  foreign 
government,  to  be  tried  for  the  crime  of  which 
such  person  shall  be  accused,  and  such  person 
shall  be  delivered  up  accordingly."  U.  S. 
Rev.  Stat.  §  6272.  And  "whenever  any 
person  is  delivered  by  any  foreign  govern- 
ment to  an  agent  of  the  United  Slates  for 
the  purpose  of  being  brought  within  the 
United  States  and  tried  for  any  crime  of  which 
be  is  duly  accused,  the  president  shall  have 
power  to  take  all  necessary  measures  for  the 
transportation  and  safe-keeping  of  such  ac- 
cusecT i>erson,  and  for  his  security  against  law- 
less violence,  until  the  final  conclusion  of  his 
trial  for  the  crimes  or  offenses  specified  in  the 
warrant  of  extradition,  and  until  his  final  dis- 
charge from  custody  or  imprisonment  for  or 
on  account  of  such  crimes  or  offenses,  and  for 
a  reasonable  time  thereafter,  and  may  employ 
such  portion  of  the  land  and  naval  forces  of 
the  United  States,  or  the  militia  thereof,  as 
may  be  necessary  for  the  safe-keeping  and  pro- 
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tection  of  the  accused.**  U.  S.  Rev.  Stat. 
^  5275.  These  are  the  only  provisions  of  the 
Acts  of  Congress  referred  to  m  the  decision  of 
the  cases  cited  as  having  any  bearing  upon  the 
question  in  hand,  and  they  are  not  referred  to 
as  controlling  the  interpretation  of  the  treaty, 
but  rather  ns  confirming  and  emphasizing  the 
construction  it  should  receive  independent  of 
those  provisions.  After  a  careful  examination 
of  the  various  decisions  of  the  federal  and 
state  courts  on  the  subject,  Mr.  Justice  Miller 
concludes  his  opinion  on  this  question  in  the 
Riiuscher  Case  as  follows:  "  Upon  a  review  of 
these  decisions  of  the  federal  and  state  courts, 
to  which  may  be  added  the  opinions  of  the 
distinsruished  writers  which  we  have  cited  in 
the  earlier  part  of  this  opinion,  we  feel  au- 
thorized to  state  that  the  weight  of  authority 
and  of  sound  principle  are  in  favor  of  the 
proposition  that  a  person  who  has  been  brought 
within  the  jurisdiction  of  the  court  by  virtue 
of  proceedings  under  an  extradition  treaty  can 
only  be  tried  for  one  of  the  offenses  described 
in  that  treaty,  and  for  the  offense  with  which 
he  is  charged  in  the  proceedings  for  his  extra- 
dition, until  a  reasonable  time  and  opportunity 
have  been  given  him,  after  his  release  or  trial 
upon  such  charge,  to  return  to  the  country 
from  whose  asylum  he  had  forcibly  been  taken 
under  those  proceedings."  And  .lohnson,  Ch. 
J.,  in  the  Vanderpool  Case,  by  much  the  same 
process  of  reasoning,  reaches  the  same  conclu- 
sion. Some  courts  have  attempted  to  distin- 
guish between  cases  of  international  and  those 
of  interstate  extradition,  holding  that,  while  in 
the  former  the  extradited  person  cannot  be 
tried  for  a  different  offense,  he  may  be  in  the 
latter.  This  distinction  is  based  u{x>n  a  sup- 
posed guaranty  of  return  contained  in  the 
treaty  stipulations.  The  case  of  State  v.  Steie- 
art^  nO  Wis.  587,  was  decided  upon  tjiat  theory. 
It  is  there  said  that  *' treaty  stipulations  be- 
tween nations  frequently  guarantee  to  the  fugi- 
tive the  right  to  leave  the  demanding  country 
after  the  trial  of  the  offense  for  which  the 
fugitive  was  extradited  in  case  of  acquittal,  or 
in  c'ise  of  conviction  after  his  endurance  of  the 
punishment.  When  not  so  guaranteed,  it  is 
sometimes  made  the  subject  of  executive 
pledge."  And  it  was  held  in  that  ca<*e.  which 
was  one  of  interstate  extradition,  that  since 
the  Constitution  and  Act  of  Congress  contain 
no  provision  securing  to  the  fugitive  the  right 
of  return,  but  are  silent  on  the  subject,  the 
adjudications  in  cases  of  international  extra- 
dition were  not  applicable.  "This  distinction 
l)etween  international  and  interstate  extradi- 
tion," says  that  court,  "seems  to  be  very 
marked." 

Notwithstanding  this  declaration  of  the 
court,  we  venture  to  inquire  what  foundation 
there  is,  if  any,  for  the  alleged  distinction,  es- 
pecially between  an  interstate  extradition  and 
an  extradition  under  the  Ashburton  Treaty. 
The  provision  of  the  Constitution  is:  "A  per- 
son charged  in  any  State  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall  on  demand  of 
the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime." 
U.  S.  Const,  art.  f.  $5  2.  Section  5278  of  the 
Revised  Statutes  of  the  United  States,  which  is 
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the  Act  of  Congress  relating  to  that  subject, 
provides  as  follows:  *  'Whenever  the  executive 
authority  of  any  State  or  Territory  demands 
nny  person,  as  a  fugitive  from  justice,  of  the 
executive  authority  of  any  State  or  Territory 
to  which  such  person  has  Hed,  and  produces  a 
copy  of  an  inaictment  found  or  an  aflSdavit 
made  before  a  magistrate  of  any  State  or  Ter- 
ritory, charging  the  person  demanded  with 
having  committed  treason,  felony  or  other 
crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  State  or  Territory  from 
>^' hence  tbe  person  so  charged  has  fled,  it  shall 
be  the  dutv  of  the  executive  authority  of  the 
Slate  or  T'erritory  to  which  such  person  has 
fled  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  de- 
mand, or  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent 
when  ne  shall  appear.  If  no  such  agent 
appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurreci  in  the  apprehending, 
securing,  and  transmitting  such  fugitive  to  the 
State  or  Territory  making  such  demand  shall 
be  paid  by  such  State  or  Territory."  It  is 
true  that  neither  the  Constitution  nor  Federal 
Statute  contains  anv  express  guaranty  that  the 
person  surrendered  shall  not  be  tried  for  any 
crime  except  the  one  upon  which  he  was  sur- 
rendered, nor  that  he  shall  be  returned  when 
discharged  from  custody  on  that  charge.  Nei- 
ther does  the  Ashburton  Treaty  contain  such 
guaranty.  It,  like  the  constitutional  and  stat- 
utory provisions,  is  silent  on  the  subject.  And 
its  provisions  are  no  more  susceptible  of  a  con- 
struction that  will  raise  such  guaranty  by  im- 
plication than  are  those  of  the  Fedenu  Consti- 
tution and  laws.  Soch  construction  of  the 
treaty  has  never  been  claimed.  The  extent  of 
the  contention  of  those  who  assert  the  right  of 
the  demanding  country  to  try  the  person  ex- 
tradited under  it  for  an  offense  different  from 
the  one  on  which  the  extradition  was  procured 
is  that,  because  there  is  no  express  limitation 
in  the  treaty  restricting  the  right  of  the  coun- 
try in  which  the  offense  was  committed  to  the 
tnal  of  the  offender  for  the  crime  specified  in 
the  warrant  of  extradition,  he  may  therefore 
be  tried  for  any  violation  of  its  criminal  laws. 
This  view  has  been  sustained  by  some  courts, 
but  is,  as  we  have  seen,  at  variance  with  the 
decisions  of  this  court  and  of  the  Supreme 
Court  of  the  United  States.  Neither  of  these 
decisions  recognize  the  existence  of  an  execu- 
tive pledge  of  return  of  the  extradited  person, 
nor  is  any  contained  in  the  treaty  or  law.  Cer- 
tainly none  can  be  found  in  the  provisions  of 
the  treaty,  and  it  is  equally  clear  that  none  is 
contained  in  the  Acts  of  Congress.  Section 
5275  of  the  Revised  Statutes  of  the  United 
States  has  no  other  purpose  or  effect  than  to 
empower  the  president  to  use  all  necessary 
measures  to  protect  those  extradited  from  law- 
less violence  until  a  reasonable  time  after  dis- 
charge from  custody  under  the  charge  specified 
in  the  warrant  of  extradition.  There  appears, 
therefore,  to  be  no  foundation  for  any  distinc- 
tion, on  the  ground  of  guaranty  or  pledge  of 
return,  between  an  extradition  under  this 
treaty  land  one  between  the  States,  with  re- 
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spect  to  the  rieht  of  those  extradited  to  exemp- 
tion from  trial  for  any  other  crime  than  that 
upon  which  the  rendition  was  obtained.  Nor 
do  we  think  there  is  upon  any  other  ground. 
It  is  evident  both  the  Constitution  and  the 
Act  of  Congress  contemplate  that  the  demand 
made  by  one  State  upon  another  shall  be  for 
the  extradition  of  the  accused  person  to  answer 
the  specific  crime  charged,  and  that  his  sur- 
render shall  be  for  that  purpose.  In  the  lan- 
guage of  the  Constitution,  it  is  "a  person 
charged  with  a  crime"  who  shall  be  delivered 
up  to  be  removed  to  the  State  '^having  juris- 
diction of  the  crime."  And  the  Federal  Stat- 
ute requires  the  application  for  the  surrender 
to  be  accompanied  by  an  authenticated  copy 
of  the  indictment  or  affidavit  charging  the 
crime.  The  Ashburton  Treaty  is  not  more 
definite  in  its  requirement  that  fhe  extradition 
thereunder  shall  be  for  a  specific  crime  therein 
named.  And  if,  as  said  by  Mr.  Justice  Mil- 
ler in  Bausche/^B  Case,  it  is  unreasonable  to 
suppose  that  any  demand  for  rendition  under 
the  treaty,  framed  upon  a  ^neral  representa- 
tion that  the  party  was  guilty  of  some  viola- 
tion of  the  laws  of  the  country  demanding  him. 
without  specifying  any  particular  offense  with 
which  he  was  chargen,  would  receive  any  seri- 
ous attention,  it  is  none  the  less  unreasonable 
to  suppose  such  general  demand  by  one  State 
upon  another  would  be  acceded  to  or  enter- 
tained. 

The  criminal  laws  of  a  State  have  no  opera- 
tion beyond  it«  territorial  bounds,  and  its  juris- 
diction to  enforce  them  is  equally  limited.  But 
for  the  provisions  of  the  Federal  Constitution, 
no  State  would  be  under  obligation  to  surrender 
to  another  any  person  within  its  borders.  The 
right  of  asylum  in  each  would  be  as  complete 
and  inviolable  as  it  is  in  independent  nationali- 
ties i  n  the  absence  of  treaty  stipulations.  Extra- 
dition granted  by  one  nationality  to  another, 
in  the  absence  or  treaty,  is  matter  of  comity; 
and  it  is  the  settled  doctrine  that  in  such  case 
the  person  surrendered  can  be  held  only  for 
the  offense  for  which  he  was  extradited.  And 
hence  we  think  the  reasons  controlling  the  de- 
cidons  of  the  Vanderpool  and  Ranscher  Gases, 
and  the  grounds  upon  which  those  decisions 
rest,  so  far  as  they  relate  to  the  questions  be- 
fore us,  apply  with  equal  force  to  interstate 
extraditions;  and,  in  their  application  to  the 
case  under  consideration,  they  lose  none  of  their 
force  if  reference  is  had  to  our  state  legislatioD 
on  the  subject. 

Our  statute  providing  for  the  surrender  by 
the  executive  of  this  State  of  fugitives  from 
justice,  when  demanded  by  any  other  State, 
requires  the  demand  to  be  accompanied  by  a 
duly  attested  copy  of  the  indictment  or  com- 
plaint, and  also  by  "afiSdavits  to  the  facts  con- 
stituting the  offense  charged,  by  persons  hav- 
ing knowledge  thereof,"  and  "by  a  statement 
in  writing  from  the  prosecuting  attorney  of 
the  proper  county,  who  shall  briefly  set  /orth 
all  the  facts  of  the  case."  And,  before  making 
the  surrender,  the  governor  may  require  the 
attorney -general,  or  prosecuting  attorney,  to 
investigate  the  ^unds  of  the  demand,  and  re- 
port to  him  "all  the  material  facts  which  may 
come  to  his  knowledge,  with  an  abstract  of  the 
evidence  in*  the  case."  The  statute  further 
provides  that,  in  case  the  governor  complies 
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with  the  demand,  the  accused,  when  arrested, 
shall  be  taken  before  a  judge,  to  be  exam- 
ined on  the  charge;'*  which  judge  shall  "pro- 
ceed to  hear  and  examine  the  charge,  and  upon 
proof  made  in  such  examination,  by  him  ad- 
judged sufficient,  shall  commit"  the  accused  to 
jail,  to  be  delivered  to  the  agent  appointed  to 
receive  him.  It  is  further  required,  as  a  con- 
dition precedent  to  the  delivery  of  the  accused 
to  the  agent,  that  the  latter  deposit  with  the 
derk  of  the  court  a  sum  of  money  "equal  to 
ten  cents  a  mile  from  the  place  where  the  ar- 
rest has  been  made  to  the  proper  place  for  the 
prosecution;"  and,  "in  case  the  supposed  fugi- 
tive should  not  be  found  guilty  of  the  crime 
charged  in  the  warrant  for  his  arrest,  such 
deposit  shall  be  paid  to  him." 

There  could  be  no  reason  for  the  particular- 
ity required  in  the  investigation  of  the  specific 
crime  charged  in  the  warrant  for  the  arrest, 
previous  to  the  surrender,  if  the  accused,  when 
extradited,  might  be  put  upon  trial  for  any 
other  offense. '  And  that  it  was  not  contem- 
plated he  could  be  so  tried  is  further  indicated 
by  the  provision  re<]|uiriDg  a  deposit  of  money 
to  be  paid  over  to  him  if  he  shall  be  acquitted 
of  the  charge.  This  not  only  recognizes  the 
privilege  of  return,  but  also  his  right  to  the 
reimbursement  of  his  expenses  in  so  doing. 
On^  object  of  these  statutory  regulations,  if 
not  the  only  one,  evidently  was  to  limit,  so  far 
as  it  is  within  the  power  of  the  State  to  do  so, 
the  right  of  the  demanding  State  to  the  trial  of 
the  surrendered  fugitive  for  the  particular 
crime  for  which  his  extradition  was  obtained; 
and  it  cannot  be  admitted  that  the  legislative 
intent  and  policy  thus  declared  will  be  violated 
or  disregarded  by  this  State  when  acting  in 
similar  cases.  It  is  our  opinion,  therefore,  that 
a  person  surrendered  to  the  authorities  of  this 
State  by  another  State  or  Territory  on  extra- 
dition proceedings  cannot,  while  neld  in  cus- 
tody thereunder,  be  lawfully  tried  for  any  other 
crime  than  the  one  upon  which  his  extradition 
was  obtained,  unless  he  voluntarily  waives  his 
privilege. 

2.  Is  the  privilege  waived  by  failure  to  plead 
it  in  abatement  of  )he  indictment  for  such  dif- 
ferent crime,  or  by  entering  a  plea  of  not  guilty 
thereto?  We  think  it  is  not,  when,  before  the 
trial,  the  accused  asserts  his  privilege,  and  ob- 
jects to  the  trial  on  that  ground.  Properly 
speaking,  the  assertion,  by  the  accused,  of  bis 


privilege,  or  his  dbjection  to  a  trial  on  such 
indictment,  is  not  in  the  nature  of  a  plea  in 
abatement.  The  office  of  that  plea  is  to  raise 
an  exception  to  the  indictment  for  some  de- 
fect in  the  record  which  is  shown  by  facts  ex- 
trinsic thereto.  Rev.  Stat.  ^§  7248, 7250.  But 
the  privilege  of  the  accused  remains,  though 
the  indictment  and  record  be  unassailable. 
His  right  is  not  to  have  the  indictment  set 
aside,  but  only  to  exemption  from  trial  upon 
it.  It  is  true  that  in  some  cases  of  the  kind 
the  plea  in  abatement  has  been  resorted  to  as 
a  mode  of  raising  the  question.  But  the  man- 
ner of  the  objection  is  not  material,  so  it  be  in- 
terposed before  the  trial.  Proceeding  to  trial 
without  objection  would  undoubteoly  be  a 
waiver,  for  the  privilege  is  personal,  and  ma^ 
be  waived.  But  we  are  not  satisfied  that  it  is 
waived  by  failure  to  plead  it  in  abatement,  nor 
by  entering  a  plea  of  not  guilty.  The  main- 
tenance of  the  privilege  does  not  involve  an 
attack  on  the  indictment.  The  court  is  simply 
without  power  to  try  the  accused  on  such  in- 
dictment against  his  objection.  A  plea  that 
he  is  not  guilty  of  the  crime  charged  in  the  in- 
dictment is  not  inconsistent  with  his  right  of 
exemption  from  trial  upon  it,  and  where  that 
right  is  distinctly  asserted,  in  some  mode,  be- 
fore trial,  it  comes,  we  think,  in  time.  This 
was  done  by  the  prisoner  before  us,  and  liis 
imprisonment  is  therefore  unlawful. 

8.  The  remaining  question  relates  to  the 
remedy,  and  that  is,  whether  the  prisoner  can 
have  an  inquiry  into  the  cause  of  his  imprison- 
ment, and  a  discharge  therefrom,  on  habeas 
corpus.  It  is  conceded  that  the  writ  cannot 
properly  be  employed  for  the  review  and  cor- 
rection of  errors  committed  by  courts  while 
acting  within  the  sphere  of  tiieir  authority. 
That  must  be  done  by  a  proceeding  in  error. 
But  there  can  be  no  doubt  that  habeias  corpus 
is  the  appropriate  remedy  to  obtain  discharge 
from  imprisonment  under  an  order  or  process 
of  a  court  which  it  was  without  jurisdiction  to 
make  or  issue.  The  imprisonment  of  the  pe- 
titioner in  the  penitentiary  is  of  this  character, 
and  he  is  entitled  to  be  discharged  therefrom. 
But.  as  the  indictment  upon  which  he  was  ex- 
tradited is  still  pending,  he  will  be  remanded 
to  the  custody  of  the  sheriff,  to  be  held  for  fur- 
ther proceedings  thereon.  JiLdgment  accord- 
ingly. 
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John  REINING  et  ah,  RespU,, 

NEW  YORK,  LACKAWANNA  &  WEST 
ERN  R.  CO.,  Appt. 
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1.  Abutting  awoera  althong^h  not  own- 
ini^  the  foe  in  »  street  are  entitled  to 
compensation  when  it  la  practically  and  sub- 

NoTB.~For  notes  reiatinff  to  the  question  in- 
volved in  the  above  case,  see  Yanderlip  v.  Grand 
Bapids  (Mich.)  8  L.  R.  A.  247;  Trinity  ft  8.  R.  Ck>.  v. 
Meadows  (Tex.)  8  L.  R.  A.  666. 
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BtantiaUy  closed  ai^nsttbem  for  ordinary  street 
purposes  under  authority  of  the  municipality 
which  owns  the  fee  by  a  railroad  eml>ankment 
therein  several  feet  high  with  perpendicular 
stone  walls  leavingr  a  space  only  8  or  9  feet  wide 
for  a  earring- way. 

8*  A  railroad  embankment  in  a  street 
which  appropriates  that  part  of  it  to 
the  practically  exclusive  use  of  a  rail- 
road is  not  a  mere  changre  of  grade  which  can 
be  made  without  compensation  to  an  abutticflr 
owner,  at  least  where  the  flrrant  of  authority  to 
occupy  the  street  did  not  purport  to  be  an  exer- 
cise of  that  power. 

(Earl  and  Ftnch^  JJ.,  diaaent.) 
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(October  6, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
of  Buffalo,  affirming  a  judgment  of  the  Trial 
Term  in  favor  of  plaintiffs  in  an  action  brought 
to  recovei'  damages  for  an  interference  with 
plaintiffs'  easements  in  the  street  in  front  of 
their  property.     Affirmed^ 

The  facts  are  stated  in  the  opinion. 

Mr,  John  G.  Milbum,  for  appellant: 

The  defendant  is  not  liable  in  this  action  for 
any  diminution  of  the  value  of  the  use  of  the 
plaintiffs'  premises  caused  by  the  raising  of 
the  grade  of  a  portion  of  Water  Street,  and  the 
construction  and  operation  of  its  railroad  there- 
on. 

F6be%  V.  Borne,  IF.  ^  0.  E.  Co.  8  L.  R.  A. 
458,  121  N.  Y.  505;  Ka?ie  v.  New  York  Elev. 
R  Co.  11  L.  R.  A.  640,125  N.  Y.  164;  Ottenot 
V.  New  York,  L.  dh  W.  B.  Co,  119  N.  Y.  608. 

The  city  was  the  owner  of  the  fee  of  Water 
Street,  having  acquired  it  through  condemna- 
tion proceedings  authorized  by  the  charter  of 
the  city. 

Ott&not  V.  Neio  York,  L.  &  W.  B.  Co,  tupra. 

In  any  event  the  plaintiffs  never  owned  any 
part  of  Water  Street  as  their  boundary  line  on 
that  street  was  the  exterior  line  of  the  street. 

Whiten  Bank  of  Buffalo  v.  Nichols,  64  N.  Y. 
65;  English  v.  Brennan,  60  N.  Y.  609;  Kings 
County  F.  Ins.  Co.  v.  8ter>ens,  87  N.  Y.  292,  41 
Am.  Rep.  361. 

The  defendant  was  authorized  to  build  its 
road  across  or  along  any  street  with  the  assent 
of  the  municipality]  and  across  any  state  canal 
subject  to  the  powers  vested  in  the  canal  com- 
missioners by  Laws  of  1884,  chap.  276,  §  17. 

Laws  of  1850,  chap.  140,  §  28,  subdiv.  5. 

A  change  of  the  grade  of  a  street,  or  of  a 
portion  of  a  street,  confers  no  right  to  com- 
pensation upon  an  adjoining  owner  whose 
property  is  damaged  in  the  absence  of  specific 
legislation  imposing  the  duty  of  making  com- 
pensation. 

Baddiff  v.  Brooklyn,  4  K  Y.  195,  58  Am. 
Dec.  857;  Conkiin  v.  New  York,  0.  d  W,  B. 
Co.  8  Cent.  Rep.  194,  102  N.  Y.  107;  (/Connor 
V.  Pittsburgh,  18  Pa.  187;  Brooklyn  Park  Comrs. 
V.  Armstrong,  45  N.  Y.  284,  6  Am.  Rep.  70; 
Lansing  v.  Smith,  8  Cow.  146. 

Under  the  charter  of  the  city  of  Buffalo  if 
adjacent  owners  suffer  damage  hy  a  change  of 
grade  provii>ion  is  made  for  ascertaining  their 
damages  and  for  raising  a  fund  for  their  pay- 
ment. 

Laws  of  1870,  chap.  519,  title  9,  §  17. 

This  remedy  is  exclusive. 

Ileiser  v.  Neio  Y&rk,  6  Cent.  Rep.  85,  104 
N.  Y.  68;  Dillon,  Mun.  Corp.  8d  ed.  §  686. 

As  the  city  had  the  ri^ht  and  power  to 
change  the  grade  of  a  portion  of  Water  Street 
it  could  authorize  the  defendant  to  make  the 
change  and  the  defendant  would  have  the 
same  immunity  from  liability  to  abutting 
owners  which  the  city  would  have. 

Ottenot  V.  New  York,, L.  <St  W.  B.  Co,  119  N. 
Y.  608;  Briggs  v.  Lewiston  <fc  A.  H.  B.  Co.  4 
New  Eng.  Rep.  546,  79  Me.  868;  Wolfe  v.  Cot- 
ington  db  L,  n  Co,  15  B.  Mon.  404;  Slatten  v, 
Des  Moines  Valley  B.  Co.  29  Iowa,  148,  4  Am. 
Rep.  205. 

The  grant  of  the  common  council  was  an 
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authorized  change  of  the  grade  of  a  portion  of 
Water  Street. 

Slatten  v.  Des  Moines  Valley  B.  Co.  Briggs 
V.  Lewiston  dh  A.  H.  B,  Co.  and  Wolfe  ▼. 
Covington  &  L.  B,  Co,  supra;  Pierce,  RaO- 
roads,  pp.  246-248. 

Mr,  David  F.  Day  for  respondents. 


Andrews,  «7. ,  delivered  the  opinion  of  the 
court  ; 

The  principal  question  in  this  case  respects 
the  rights  of  the  plaintiffs,  as  abutting  own- 
ers, to  recover  damages  occasioned  b^  the  con- 
struction of  the  defendant's  road  in  Water 
Street,  in  the  city  of  Buffalo.  The  plain- 
tiffs* premises  are  situated  on  the  northerly 
side  of  Water  Street,  and  are  bounded  easterly 
by  Commercial  Street,  westerly  by  Maiden 
Lane,  and  southerly  by  Water  Street,  and 
occupjring  the  whole  lot  is  a  four-story  brick 
building  used  as  a  store  and  residence,  con- 
structed before  the  railroad  was  placed  in 
Water  Street.  Water  Street  runs  easterly  and 
westerly,  and  has  existed  for  more  than  forty 
years.  Up  to  1875,  the  plaintiffs  owned  the 
fee  to  the  center  of  the  street  opposite  their 
premises,  subject  to  the  public  easement.  In 
that  year  proceedings  were  taken  by  the  city 
of  Buffalo  to  acquire  the  title  to  a  large  num- 
ber of  streets  in  Buffalo,  including  Water 
Street,  by  condemnation,  and  result^  in  the 
cit^  acquiring  the  title,  upon  payment  of  a 
uniform  and  nominal  award  of  five  cents  dam- 
ages to  each  of  several  hundred  owners  of  lots 
on  the  streets  taken,  including  the  plaintiffs. 
In  1882  the  common  council  of  the  city  of 
Buffalo  by  ordinance  granted  to  the  defendant 
the  right  to  construct  and  maintain  two  rail- 
road tracks  "^  along  Prince  Street,  to  a  point 
midway  between  Hanover  Street  and  Lloyd 
Street;  thence  across  Lloyd  Street,  at  such 
grade  as  will  permit  said  Company,  with  a 
practical  construction,  to  cross  Commercial 
slip  at  the  height  fixed  by  the  state  engineer ; 
thence,  to  and  along  the  center  of  Water 
Street,  to  the  docks  of  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  at  tlie 
foot  of  Erie  Street."  Commercial  slip  is  a 
part  of  the  Erie  Canal,  and  separates  Prince 
Street  and  Water  Street,  and  together  they 
form  a  continuous  street,  except  as  it  is  in 
terrupted  by  Commercial  slip.  The  defend- 
ant, in  pursuance  of  the  permission  of  the 
common  council,  and  in  accordance  with  the 
map  and  profile  approved  by  the  council, 
and  under  "the  direction  of  the  city  engineer, 
proceeded  to  raise  the  grade  on  Prince  Street 
so  as  to  enable  the  Company  to  cross  Commer- 
cial slip  by  a  bridge  14  feet  above  the  water- 
line,  the  height  fixed  by  the  state  engineer, 
and  to  meet  this  grade  of  ^the  bridge  con- 
structed an  embankment  in  the  center  of 
Water  Street  from  the  bridge  westerly  for  the 
distance  of  800  feet,  passing  the  plaintiffs* 
premises.  Water  Street  is  66  feet  wide.  The 
sidewalk  on  the  Water  Street  side  of  the 
plaintiffs'  lot  occupies  14  feet.  The  embank- 
ment of  the  defendant  is  24  feet  wide,  and  at 
the  junction  of  Water  and  Commercial  Streets 
(at  the  corner  of  which  is  the  plaintiffs'  lot) 
it  is  5  feet  9  inches  high,  and  from  that  point 
descends  westerly,  by  a  gradual  descent, 
passes  the  plaintiffs'  lot,  and  across  Maiden 
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Lane,  and  reaches  the  original  level  of  the 
street  nearly  300  feet  west  of  the  corner  of 
Commercial  and  Water  Streets.  The 
embankment  is  supported  laterally  by  solid, 
perpendicular  stone  walls,  which  extend 
alonff  Water  Street  in  front  ot  the  plaintiffs' 
lot,  and  across  the  entrance  of  Maiden  Lane. 
Between  the  perpendicular  stone  wall,  on  the 
northerly  side  of  the  embankment  and  the 
sidewalk  in  front  of  the  plaintiffs'  building  is 
a  space  only  8  to  9  feet  wide,  which  is  the 
only  carriage- way  left  on  the  Water  Street 
side  of  the  plaintiffs'  premises.  Commercial 
Street  extends  northerly  and  southerly  from 
Main  Street  to  Buffalo  Harbor.  The  raising 
of  the  embankment  in  Water  Street  rendered 
it  necessary  to  make  an  embankment  in 
Commercial  Street  to  meet  the  erade  of  the 
railroad,  and  this  was  done  by  the  defendant. 
The  defendant  paved  the  surface  of  the  24- 
feet  strip  in  Water  Street  occupied  by  its  em- 
bankment, and  laid  there  on  part  of  the  way 
one  track,  and  part  of  the  wa^  two  tracks,  for 
the  accommodation  of  its  business.  Carriages 
or  teams  cannot  cross  Water  Street  in  front  of 
plaintiffs'  premises.  This  is  prevented  by  the 
embankment.  Access  to  their  premises  on  the 
Water  Street  side,  from  Commercial  Street 
south  of  Water  Street,  is  also  prevented, 
except  by  first  crossing  Water  Street,  and  then 
passinfi^  along  the  embankment  on  Com- 
mercial Street  130  feet,  and  then  turning  into 
the  roadway  on  Commercial'  Street  between 
the  embankment  in  that  street  and  the  side- 
walk, and  thence  into  Water  Street,  or  else, 
when  reaching  the  junction  of  Commercial 
and  Water  Streets,  by  turning  west,  and  driv- 
ing down  the  embankment  along  the  railroad 
tracks,  about  300  feet,  to  the  endof  the  grade, 
and  then  turning,  and  going  westerly  along 
the  narrow  roadway,  8  or  9  feet  wide,  on  the 
northerly  side  of  the  embankment.  This 
Bpacc  is  not  sufficient  to  allow  wagons  to  pass 
each  other,  nor  can  a  single  wagon  with  horses 
be  turned  around  in  this  space,  except  with 
difficulty.  It  was  conceded  that  the  plain- 
tiffs, up  to  the  time  of  the  trial,  had  sustained 
damages,  in  the  diminished  rental  value  of 
their  premises  by  reason  of  the  embankment, 
in  the  sum  of  $525,  for  which  sum  a  verdict 
was  rendered,  and  no  question  now  arises  as 
to  the  rule  of  damages  or  the  amount,  pro- 
vided, upon  the  facts,  damages  are  legally 
recoverable. 

The  counsel  for  the  defendant  rests  his 
claim  that  the  judgment  should  be  reversed 
apon  two  general  propositions:  first,  that 
the  laying  of  tracks  for  the  running  of  cars 
by  steam  on  the  grade  of  a  city  street,  and 
the  operation  of  trains  thereon  under  legis- 
lative and  municipal  authority,  where  the  fee 
of  the  soil  is  in  the  municipality,  violates  no 
property  rights  of  an  abutting  owner,  and 
consequently,  in  the  absence  of  a  special 
statute  authorizing  compensation,  he  is 
without  remedy,  although  his  property  may 
be  injured;  and,  second^  that  the  erection  of 
the  embankment  to  accommodate  the  street  to 
the  use  of  the  defendant  was  merely  a  change 
of  grade  which  it  was  competent  for  the  city 
to  authorize  in  its  discretion,  and  that  such 
change  of  grade,  although  it  damaged  the 
plaintiffs'   property  was  within  the  Case  of 
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Badcliff's  Ej^rs.,4L  N.  Y.  195,  damnum  absqtte 
injuHa.  The  tracks,  it  is  said,  were  placed 
on  the  new  grade,  and  therefore  on  the  surface 
of  the  street ;  and  the  case,  it  is  claimed,  is 
not  distinguishable  in  principle  from  what 
it  would  have  been  if,  without  any  change 
of  grade,  the  tracks  had  been  laid  on  the 
original  surface  of  the  street.  Tliere  is  a 
third  subordinate  defense  insisted  upon,  viz., 
that  the  charter  of  Buffalo  gives  a  special 
remedy  for  injuries  to  lot-ownera  from  a 
change  of  grade  of  streets,  and  that  this 
remedy  is  exclusive,  and  was  the  only  one 
open  to  the  plaintiffs. 

The  first  proposition  is  sustained  by  our  recent 
decision  m  Fobes  v.  Rom£,  W.  dh  O.  R,  Co,, 
121  N.  Y.  505,  8  L.  R.  A.  463.  Prior  to  that 
decision  it  had  been  decided  in  People  v.  Kerr, 
27  N.  Y.  188,  and  in  Kellinger  v.  Forty  Second 
St.  cfc  G.  S.  F.  R.  Co. ,  50  N.  Y.  206,  which 
followed  it,  that  the  laying  of  horse  railroad 
tracks  in  the  streets  of  the  city  of  New  York, 
the  fee  of  which  was  in  the  city,  was 
consistent  with  their  use  as  public,  open 
streets,  and  with  the  trust  upon  which  the 
streets  were  held,  and  that  abutting  owners 
had  no  remedy  for  any  consequential  injuries 
they  might  sustain  from  the  construction  and 
operation,  under  legislative  authority,  of  a 
horse  railroad  in  the  street,  in  the  absence  of 
any  negligence.  The  case  of  Williams  v. 
New  Y<n-k  Cent,  R.  Co. ,  16  N.  Y.  97,  was  that 
of  steam  railroad  over  lands  previously 
dedicated  by  the  owner  for  a  street,  where  he 
retained  the  fee ;  and  it  was  held  that  such  a 
use  was  not  within  the  scope  of  the  dedication, 
and  that  the  Legislature  could  not  authorize 
such  use  except  on  condition  of  making 
compensation  to  the  owner  of  the  fee.  The 
same  doctrine  was  applied,  under  similar 
circumstances,  to  the  case  of  a  horse  railroad 
in  Craig  v.  Rocliester  City  dt  B.  R.  Co.,  39 
N.  Y.  404.  These  latter  cases,  as  will  be 
observed,  decide  the  principle  that  neither  a 
horse  nor  steam  railroad  can  be  authorized, 
in  streets  the  fee  of  which  is  in  the  adjacent 
owner,  without  his  consent ;  while  the  former 
cases  hold  that,  where  the  fee  is  in  the 
municipality,  horse  railroads  may  be  au- 
thorized against  the  will  of  the  abutting 
owner,  ancl  without  making  compensation. 
The  distinction  is  made  to  rest  on  the  location 
of  the  fee.  The  case  of  Fobes  v.  Rome,  W  <Sb 
0.  R,  Co.,  »upra,  presented  the  distinct 
question  whether  the  construction  of  a  steam 
surface  railroad,  part  of  a  long  line  of  rail- 
road, on  the  ordinary  grade  of  a  street,  under 
legislative  authority,  subjected  the  company 
to  liability  for  consequential  injures  to  the 
lot  of  an  abutting  owner  whose  lot  was 
bounded  by  the  side  of  the  street,  and  who 
had  no  title  to  the  soil  therein.  It  was  urged 
on  behalf  of  the  plaintiff  that  the  cases 
relating  to  horse  railroads  were  not  applicable 
by  reason  of  their  different  purpose,  such 
railroads  being  primarily  designed  for  street 
traffic,  and  steam  railroads,  such  as  that  then 
in  question,  for  ordinary  railroad  traffic,  and 
also  that  the  one,  by  reason  of  the  different 
motor,  imposed  a  different  and  increased 
burden  on  the  street  from  that  imposed  by  the 
other,  and  interfered  to  a  much  greater  extent 
with  the  enjoyment  of  the  street  by  abutting 
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owners.  The  opinion  of  Judge  Peckham  in 
that  case  contains  a  careful  review  of  the 
street-railway  cases  in  this  State,  both  in  this 
court  and  the  supreme  court,  and  it  was  shown 
that  it  had  become  the  settled  doctrine  of  our 
courts  that,  as  against  abutting  owners  hav- 
ing no  title  to  the  bed  of  the  street,  it  was 
competent  for  the  Legislature  to  authorize  the 
construction  of  a  steam  surface  railroad  there- 
in, without  making  compensation  to  the 
owners  of  the  abutting  property  injured  by 
such  construction,  and  thiat  there  was  no  legal 
distinction  between  the  case  of  a  railroad 
operated  by  horses  and  one  operated  by  steam- 
power  and  the  court  reversed  the  iudgments 
below  in  favor  of  the  plaintiff.  The  court  in 
its  opinion  distinctly  limits  the  doctrine  to 
cases  where  the  railroad  is  laid  on  the  same 
grade  as  the  street,  leaving  the  street  substan- 
tially free  and  unobstructed  for  ordinary 
travel.  The  learned  judge,  after  referring  to 
the  law  as  established  in  this  State  on  the 
subject,  says :  *'The  company  was  therefore 
not  liable  to  such  an  owner  for  any  conse- 
quential damages  arising  from  a  reasonable 
use  of  the  street  for  railroad  purposes,  not  ex- 
clusive in  its  nature,  and  sul^tantiallv  on 
the  same  grade  as  the  street  itself,  and  leav- 
ing the  passage  across  and  through  the  same 
free  and  unobstructed  for  the  public  use.** 
And  again,  after  showing  that  there  was  no 
difference  in  principle  between  the  cases  of  a 
steam  and  horse  railroad,  he  says :  "*  If  the 
use  of  either  becomes  unreasonable,  exces- 
sive, or  exclusive,  or  such  as  would  not  leave 
the  passage  of  the  street  substantially  free 
and  unobstructed,  then  such  excessive,  im- 
proper, or  unreasonable  use  would  be  en- 
joined, and  the  adjoining  owner  would  be 
entitled  to  recover  damages  sustained  by  him 
therefrom,  in  his  means  of  access,  etc. ,  to  his 
land. " 

It  is  no  longer  open  to  debate  in  this  State 
that  owners  of  lots  abutting  on  a  city  street, 
the  fee  of  which  is  in  the  municipality  for 
street  uses,  although  they  have  no  title  to  the 
soil,  are  nevertheless  entitled  to  the  benefit  of 
the  street  in  front  of  their  piemises  for  access 
and  other  purposes,  of  which  they  cannot  be 
deprived  except  upon  compensation.  The 
right  of  abutting  owners  in  the  streets  is  not, 
however,  of  that  absolute  character  that  they 
can  resist  or  prevent  any  and  all  interference 
with  the  street  to  their  detriment,  or  which 
can  be  asserted  to  stay  the  hand  of  the  mu- 
nicipality in  the  control,  regulation,  or  im- 
provement of  the  streets  in  the  public  interests 
although  it  may  be  made  to  appear  that  the 
privileges  which  they  had  theretofore  en- 
joyed, and  the  benefits  they  had  derived  from 
the  street  in  its  existing  condition,  would  be 
curtailed  or  impaired  to  their  injury  by  the 
changes  proposed.  The  cases  of  change  of 
grade  furnish  apposite  illustrations.  They 
proceed  on  the  ground  that  individual  inter- 
ests in  streets  are  subordinate  to  public 
interests,  and  that  a  lot  owner,  although  he 
may  have  built  upon  and  improved  his 
property  with  a  view  to  the  existing  and 
established  grade  of  the  street,  and  relying 
upon  its  continuance,  has  no  legal  redress  for 
any  injury  to  his  property,  however  serious, 
caused  by  a  change  of  grade,  provided  only 
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that  the  change  is  made  under  lawful  author- 
ity. This,  it  is  held,  is  not  a  taking  of  the 
abutting  owner's  property,  and  the  injury 
requires  no  compensation.  The  hardships 
arising  from  the  application  of  this  rule  of 
law  have  led  to  constitutional  amendments  in 
many  of  the  States,  providing  for  compen- 
sation for  property  damaged  as  well  as  taken 
In  the  prosecution  of  pul)lic  improvements. 
In  this  State  the  law  and  the  Constitution  arc 
unchanged.  But  that  there  is  a  limitation  to 
public  powers  over  the  streets  of  a  city, 
which  cannot  be  transgressed  without  in- 
vading the  constitutional  rights  of  abutting 
owners,  was  a  principle  announced  in  the 
Story  Case,  90  N.  Y.  122,  and  confirmed  and 
broadened  so  as  to  apply  to  other  circumstan- 
ces in  the  subsequent  cases.  The  elevated 
railroad  structure,  the  subject  of  complaint 
in  the  Story  Ccue,  occupied,  with  its  supports 
and  stairways,  portions  of  the  street,  and  suclk 
occupation  was  necessarily  exclusive,  and 
this  fact  was  prominently  brought  into  view 
in  the  opinions  delivered.  The  parts  of  the 
street  so  occupied  could  not  be  used  for 
general  street  purposes.  This  fact,  it  ia 
claimed,  distinguishes  the  present  case  from 
that,  and  it  is  insisted  that  this  case  is  more 
nearly  allied  to  the  Fobes  Case  than  to  that 
of  Story.  It  is  true  that  the  part  of  the 
street  occupied  by  the  embankment  of  the 
defendant  is  still  a  part  of  Water  Street.  It 
is  also  true  that  the  occupation  of  the 
embankment  by  the  tracks  of  the  defendant 
was  not  necessarily  exclusive, — that  is  to  say, 
it  is  possible  for  ordinary  vehicles  to  traverse 
the  embankment  longitudinally, — but  such 
travel  would  subject  the  traveler  to  the  risk 
of  meeting  railway  trains  on  the  narrow 
causeway,  and  he  would  have  no  opportunity 
to  turn  off  the  embankment,  except  by  driving 
over  the  perpendicular  wall  which  supports 
it.  The  plaintiffs  are  practically  excluded 
from  the  use  of  that  portion  of  the  street  by 
the  presence  of  the  railroad  there.  They  and 
their  customers  cannot  drive  across  it,  and, 
if  they  had  the  temerity  to  drive  along  it, 
nevertheless  they  would  be  compelled  to  make 
a  long  circuit  to  reach  the  plaintiffs'  prem> 
ises  from  the  streets  south  of  the  embank- 
ment. The  only  practicable  roadway  in  front 
on  Water  Street  is  but  a  few  feet  in  width, 
quite  insufficient  for  a  safe  and  convenient 
way  to  and  from  their  lot. 

We  think  the  public  cannot  justly  demand 
such  a  sacrifice  of  private  interests,  or  justify 
such  an  appropriation  of  a  street  by  a 
municipality  in  aid  of  a  railroad  enterprise. 
The  Fobes  Case  gives  no  countenance  to  the 
defendant's  contention.  The  limitations 
upon  legislative  and  municipal  authorit}'.  sa 
carefully  stated  in  the  passages  quoted  fn)m 
the  opinion,  are  distinctly  opposed  to  such 
an  assumption.  That  case,  and  those  of  Kt  rr 
and  Kellinger,  were  cases  of  railroad  tracks 
laid  upon  the  general  grade  of  city  streets 
as  such  grade  existed  when  the  tracks  were 
authorized.  There  was  no  exclusive  ap- 
propriation in  fact  of  any  portion  of  tlie 
surface  by  the  companies,  except  that  the 
rails  were  imbedded  in  the  soil.  The  whole 
street  in  each  of  these  cases  remained  open 
and  unobstructed,  except  that  the  existence 
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of  the  tracks,  and  the  operation  of  the 
respective  roads  thereon,  rendered  access  to 
the  lots  of  the  abutting  owners  somewhat  less 
safe  and  convenient  than  before.  Here,  as 
the  evidence  tends  to  show,  the  city  of 
Buffalo,  for  the  convenience,  and  presumably 
upon  the  application,  of  the  defendant, 
devoted  the  center  of  Water  Street  to  what  is 
practically  the  exclusive  use  of  the  defend- 
ant, leaving  for  the  use  of  the  plaintiffs  a 
narrow  and  inconvenient  roadway,  separated 
from  the  center  of  the  street.by  a  barrier  there- 
in impassable  for  carriages'from  east  to  west, 
opposite  the  plaintiffs'  lot  on  Water  Street, 
and  only  theoretically  open  from  north  to 
south,  and  then  only  by  a  circuitous  route. 
It  is  quite  probable  that  the  general  interests 
of  Buffalo  and  of  the  larger  public  are  pro- 
moted by  this  appropriation  of  the  street, 
but  it  by  no  means  follows  that  a  lot- owner 
whose  property  is  injured  should  bear  the 
loss  for  the  public  benefit.  We  think  the 
case  falls  within  the  principle  of  the  Story 
Case,  and  that  while  the  law  now  is  that 
it  is  competent  for  the  Legislature  to  author- 
ize railroad  tracks,  either  for  steam  or  horse 
railroads,  to  be  laid  on  the  ordinary  grade 
of  streets,  the  fee  of  which  is  in  the  State 
or  municipality,  without  making  compensa- 
tion to  abutting  owners  for  consequential  in- 
juries to  their  property,  the  Legislature  can- 
not legally  authorize  structures  for  railroad 
purposes  to  be  erected  therein  for  the  use  and 
convenience  of  railroads  which  practically 
exclude  the  abutting  owners  from  the  part 
of  the  street  so  occupied,  without  compensat- 
ing them  for  the  injury  suffered,  and  that  it 
is  not  necessary  that  there  should  be  an  actual 
physical  exclusion  of  the  lot-owners  from  the 
use  of  that  part  of  the  street  occupied  by  such 
structures  in  order  to  entitle  them  to  a  Idgal 
remedy.  It  is  enough  if  such  part  of  the 
street  is  practically  and  substantially  closed 
against  them  for  ordinary  street  uses. 

The  power  conferred  by  the  charter  of 
Buffalo  upon  the  common  council,  to  **  per- 
mit the  track  of  a  railroad  to  be  laid  in, 
along,  or  across  any  street  or  public  ground,  ^ 
(Laws  1870,  chap.  519,  tit.  3,  §  19, )  must  be 
construed  as  subject  to  the  qualification  that 
no  property  rights  of  abutting  owners  are 
thereby  invaded.  The  present  controversy 
could  not  have  arisen  prior  to  1875,  when  the 
plaintiffs  were  owners  of  the  fee  to  the  center 
of  Water  Street.  They  would  then,  under 
the  settled  law,  have  been  entitled  to  com- 
pensation. The  city  of  Buffalo,  having  in 
that  year  acquired,  for  the  nominal  consider- 
ation of  five  cents,  the  technical  fee  in  the 
street,  proceeded  afterwards  to  authorize  the 
laying  of  the  tracks  in  question,  and  it  is  now 
claimed  that  this  change  in  the  title  defeats 
the  plaintiffs'  rip;ht  to  compensation.  This 
is  probably  true  if  what  has  been  done  by  the 
defendant  under  license  of  the  city  was  sim- 
ply the  laying  of  its  tracks  on  the  surface  of 
the  street  at  its  ordinary  grade ;  but  this  was 
not  the  character  of  tlie  change  effected. 

The  second  proposition  of  the  counsel  of  the 
defendant,  that  the  building  of  the  embank- 
ment was  a  mere  change  of  grade  of  Water 
Street,  made  under  the  authority  of  the  city, 
is,   we    think,    untenable.     The   charter  of 

14  L.  R.  A, 


Buffalo  gives  plenary  power  to  the  city  to  fix 
and  change  the  grade  of  streets  by  formal 
proceedings,  and  provides  that,  when  a  grudo 
18  established  or  altered,  a  description  of  such 
grade  shall  be  made  and  recorded  by  the 
city  clerk.  Charter  1870,  title  9,  §§1,  2,  6. 
The  action  of  the  common  council,  granting 
permission  to  the  defendant  to  occupy  Water 
Street,  while  it  involved,  as  a  consequence, 
the  construction  of  an  embankment  in  Water 
Street,  did  not  purport  to  be  an  exercise  of  the 
power  to  change  the  grade  of  the  street  under 
the  charter.  It  does  not  appear  that  any  de- 
scription was  made  or  recorded,  as  is  required 
when  a  new  grade  is  established.  It  would 
be  a  strained  construction  to  regard  the  actiou 
of  the  council  as  a  change  of  grade  of  Water 
Street  under  the  charter  provisions.  The  de- 
fendant desired  to  lay  its  tracks  in  Water 
Street,  and  the  other  streets  mentioned  in  the 
grant ;  and  to  enable  it  to  do  this,  and  to  cross 
Commercial  slip,  an  embankment  in  the 
street  was  authorized.  The  crrade  of  Water 
Street  was  not  altered,  but  the  defendant  was 
permitted  to  build  an  embankment  in  the 
street  for  its  railway.  The  fact  that  what  was 
done  did  effect  a  change  in  the  grade  of  that 
part  of  the  street  occupied  by  the  embankment 
does  not  prove  that  what  was  done  was  in  the 
execution  of  the  power  to  alter  the  grade  of 
streets  conferred  on  the  counci  1 .  The  primary 
object  of  this  power  contained  in  municipal 
charters  is  to  enable  the  municipal  authorities 
to  render  a  street  more  safe  and  convenient 
for  public  travel ;  to  afford  drainage ;  in  short 
to  adapt  it  more  perfectly  for  the  purposes  of 
a  public  way.  It  is  claimed  that  the  city 
under  this  power  could  lawfully  authorize 
an  embankment  in  part  of  the  street,  leav- 
ing the  other  part  on  a  lower  level.  We 
are  not  called  upon  to  say  whether  there 
is  any  limit  to  the  exercise  of  municipal 
authority,  or  that  they  cannot,  in  exercising 
the  power  to  establish  and  alter  the  grade  of 
streets,  raise  an  embankment  in  a  part  of  a 
street,  if  in  their  judgment  this  will  promote 
the  public  convenience  and  the  purposes  of 
the  street  as  a  highway.  But  we  think  they 
cannot,  under  the  guise  of  exercising  this 
power,  appropriate  a  part  of  a  street  to  the 
the  exclusive,  or  practically  to  the  exclusive, 
use  of  a  railroad  company,  or  so  as  to  cut  off 
abutting  owners  from  the  use  of  any  part  of 
the  street  in  the  accustomed  way,  without 
making  compensation  for  the  injury  sus- 
tained. 

We  have  held  that  the  authority  conferred 
by  the  General  Railroad  Law  upon  railroad 
companies  to  cross  highways  in  the  construc- 
tion of  their  lines  authorizes  their  construc- 
tion on,  over,  or  below  the  grade  of  tlie 
highway  crossed,  and  that  incidental  changes 
of  the  grade  of  the  street,  rendered  necessary 
to  accommodate  railroad  crossings,  gives  no 
right  of  action  to  abutting  owners  who  may 
sustain  injury.  Conklin  v.  New  York,  0.  db 
W.  R,  Co.,  102  N.  Y.  107,  8  Cent.  Rep.  194. 
The  practice  of  permitting  railroads  to  cross 
highways  is  coeval  with  the  introduction  of 
the  railroad  system  in  the  State,  and  the  de- 
cision comports  with  the  general  understand- 
ing of  the  bench  and  the  bar.  In  case  of 
railroad  crossings    the  highway  is  left  as- 
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before.     No  part  of  it  is  taken  or  exclusively 
appropriated  by  the  railroad  company.     In 
these  cases  there  is  no  use  of  the  highway  for 
railroad  purposes.     Railroads,  of  necessity, 
intersect  highways;  and  it  is  held  that  the 
8tate  may  permit  them  to  be  crossed  by  a  rail- 
road company,  and  that  this  involves  an  in- 
vasion of  no  substantial  right  of  the  owner 
of  the  fee.     We  ought  not  to  extend  the  doc- 
trine of  the  crossine  cases  to  unreasonable 
limits,  and   we  think  it  cannot  be  applied 
to  justify  the  exercise  of  the  public  powers 
Attempted  in  the  present  case.     The  Ottenot 
CaM,  119  N.  Y.  604,  related  to  the  right  of 
■an  abutting  owner  on  Commercial  Street  to 
recover  damages  for  the  raising  of  the  em- 
bankment on  that  street  in  front  of  his  prem- 
ises to  meet  the  grade  on  Water  Street.    The 
members  of  the  court  agreed  that  the  judg- 
ment should  be  reversed  under    the    Uline 
Case,  101  N.  Y.  98,   2  Cent.   Rep.    116,   for 
«rror  in  the  rule  of  damages.     It  was  the 
opinion  of  the  learned  judge  who  wrote  in 
that  case  that  the  plaintiff  could  not  recover, 
for  two  additional  reasons :  first,  that  as  the 
plaintiff  "was  not  an   abuttinfr    owner  on 
Water  Street,  and  had  no  rights  therein, "  he 
had  no  right  to  complain  because  of  the  con- 
struction of  the  railroad  therein;    and,  sec- 
ond, that  the  raising  of  the  embankment  in 
Commercial    Street  was,  in   legal   effect,  a 
change  of  grade  by  the  city,  and  therefore 
there  was  no  actionable  injury.    The  plain- 
tiffs here  are  abutting  owners  oh  Water  Street, 
and  their  claim  is  not  subject  to  the  objection 
made  to  the   claim  of   Ottenot  in  the  first 
ground  mentioned.     If  the  second  ground  is 
tenable,  it  must  rest,  we  think,  on  the  point 
that  the  plaintiff  Ottenot  had  no  right  to 
question   the   legality  of  the    structure   in 
Water  Street,  and  therefore  that  the  accom- 
modation of  the  grade  in  Commercial  Street 
to  meet  the  grade  on  Water  Street  was,  in  a 
proper  sense,  a  change  of  grade  for  street 
purposes.     The    Ottenot  Cane  does  not,    we 
think,  control  the  present  one,  and,  assuming 
that  in  that  case  the  embankment  on  Com- 
mercial Street  could  be  regarded  as  a  change 
of  grade  under  charter  powers,  the  embank- 
ment on  Water  Street  cannot  be  so  regarded. 
The  point  that  the  charter  confines  the  plain- 
tiffs to  a  remedy  against  the  city  is  based 
upon  a  provision  of  the  charter  (title  9,  §  17) 
that,  "when  the  city  shall  alter  the  recorded 
grade  of  any  street  or  alley,  the  owner  of  any 
houseor  lot  fronting  thereon  may,  within  one 
year  thereafter,  claim  damages  by  reason  of 
such  alteration."  The  conclusion  we    have 
reached,  that  the  action  of  the  city  in  grant- 
ing permission  to  the  defendant  to  construct 
an  embankment  in  Water  Street  was  not  a 
change  of  grade  in  the  street  within  the  char- 
ter Dro  vis  ions,  disposes  of  this  question.    The 
charter  provision  was  intended  to  afford  a 
remedy  for  damages  from  changes  of  grade 
where  none  existed  before,  and  to  cases  to 
which  it  applies  the  remedy  is  necessarily  ex- 
clusive.    Ileiser  v.  iVVw  York,  104  N.  Y.  68, 
6  Cent.  Rep.  85.     Here  the  plaintiff,  as  we 
hold,  has  a  common-law  remedy  for  his  in- 
iury,  and  this  is  not  cut  off  by  the  provision 
in  the  charter. 
Wc  think  W\e  judgment  »?iovld  be  affirmed. 

14  L.  R  A. 


Gray*  J.: 

I  concur  with  Jtidge  Andrews.  In  Judge 
Earrs  opinion  in  the  Ottenot  Case,  119  N.  Y. 
608,  in  which  I  also  agreed,  the  street,  a 
portion  only  of  the  grade  of  which  was 
changed  by  raising,  was  not  subjected  to  or 
burdened  by  other  uses.  It  remained,  as 
much  as  ever,  in  other  respects,  an  ordinary 
street.  The  change  of  the  grade  was  in  the 
general  public  interests,  and  the  moving 
cause  for  the  change  did  not  affect  the  com- 
plexion of  the  question  in  the  case.  The 
plaintiff's  property  in  that  case  did  not  abut 
upon  Water  Street,  and  he  had  no  right  to 
complain  of  the  railroad  structure  or  embank- 
ment in  question.  Here  the  object  was  to 
subserve  the  railroad  use,  and  the  appropria- 
tion by  the  defendant  of  this  embankment  is 
practically  exclusive.  The  street  was  sub- 
ject^ to  a  n6w  use,  with  consequences  as 
direct,  in  the  permanent  deprivation  of  the 
abutting  property  owners'  appurtenant  case- 
ment as  though  the  railroad  was  operated  in 
front  of  his  premises  upon  a  structure  phys- 
ically incapable  of  other  uses.  I  think  we 
have,  in  the  present  case,  the  element  of  an 
appropriation  by  the  defendant  of  the  street 
by  a  permanent  structure  and  obstruction,  and 
hence  it  must  fall  within  the  spirit,  if  not 
the  letter,  of  our  decision  in  the  Story  Com. 

All  concur,  except  Earl  and  Finch*  J  J. .  dis- 
senting. 


Dempster  C.  AUSTIN,  liespt,, 

V, 

Charles  C.  VROOMAN  et  al.,  Appts. 
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THOTm.—Liabaity  of  judicial  omcer  to  civd  action  for 
04^  of  a  judicial  nature 

Beaaley,  Ch.  J.,  says:  "The  doctrine  that  an  ac- 
tion will  not  lie  airainst  a  Judge  for  a  wron^rful 
commitment  or  for  an  erroneous  judgrment  or  for 
any  other  act  made  or  done  by  him  in  his  Judicial 
capacity  is  as  thorouerhly  established  as  any  other 
of  the  primary  maxims  of  the  law.  Bmbarrass- 
ment  arises  where  an  attempt  is  made  to  express 
with  perfect  deflniteness  when  it  is  that  acts  done 
by  a  Judgre  which  are  purported  to  be  Judicial  acts 
are  such  within  the  meaninir  of  the  rule."  Orove 
V.  VanDuyn,  44  N.  J.  L.  664. 

General  rules. 

Notwithstanding:  the  emphasis  placed  by  Judges 
upon  the  words  "greneral"  and  '^special"  or  "lim- 
ited," In  describing  the  Jurisdiction  of  the  officer 
whose  liability  is  being  determined,  there  is  really 
little  or  no  difference  in  principle  or  precedent  in 
the  rules  applicable  to  the  two  classes. 

To  be  free  from  liability  the  act  must  have  been 
done  by  the  Judge  as  Judge  In  his  Judicial  capacity 
in  a  matter  within  his  Jurisdiction,  which  means 
that  when  assuming  to  act  as  Judge  he  must  have 
had  Judicial  Jurisdiction  of  the  person  acted  upon 
and  of  the  subject  matter  as  to  which  it  was  done. 
Lange  v.  Benedict,  73  N.  Y.  27. 29  Am.  Bep.  80. 

When  those  requirements  exist  there  is  as  a  rule 
freedom  from  liability. 

With  regard  to  courts  of  general  Jurisdiction  the 
presumption  is  that  they  have  Jurisdiction  of  the 
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cbap.  183,  §  14,  as  to  offenses  arising  under  that 
Act,  is  not  exclusive. 
Z*  A  JuBtice  of  the  peace  ia  not  person- 
ally liable  in  damagen  for  erroneous- 
ly decidlnff  in  erood  faith  that  he  has  Jurisdic- 
tion to  try  a  defendant  who  has  offered  bail  for 
appearance  before  the  mrand  Jury  and  demanded 
a  trial  by  jury  after  indictment  where  the  Justice 
had  Jurisdiction  of  the  offense  and  of  the  defend- 
ant ezcent  for  such  offer  and  demand. 

(October  6, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  reversing  a  judgment  of 
nonsuit  entered  by  the  Jefferson  County  Cir- 
-cuit  in  so,  action  brought  to  recover  damages 
for  an  alleged  false  imprisonment.     Bevermd. 

The  facts  are  stated  in  the  opinion. 

Mr.  Watson  M.  Rofcers,  for  appellant 
Chase: 

The  justice  had  jurisdiction  to  entertain  the 
information  and  issue  the  warrant  for  plain- 
tiff's arrest. 

Laws  1885,  chap.  183,  §  14. 

Assuming  lor  the  argument  that  the  justice 
committed  an  error  in  not  accepting  bail  and 
sending  the  case  to  the  grand  jury,  it  is  sub- 
mitted that  no  responsibility  to  the  plaintiff 
arises  by  reason  thereof. 

(a)  A  justice  of  the  peace  has  eenend  origi- 
nal jurisdiction  to  apprehend  and  examine  all 
pel  sons  charged  with  crime  against  the  State. 


particular  action,  until  the  contrary  is  shown. 
Piper  V.  Pearson,  2  Oray,  120, 61  Am.  Dec.  438. 

And  it  has  been  said  that  the  doctrine  that  when 
•courts  of  special  and  limited  jurisdiction  exceed 
their  powers  all  concerned  in  the  proceedings  are 
liable  in  trespass  has  never  been  carried  so  far  as  to 
Justify  a  suit  against  the  members  of  superior 
courts  of  general  Jurisdiction  for  any  act  done  by 
them  in  a  Judicial  capacity.  Yates  v.  Lansing,  5 
Johns.  290,  affirmed,  9  Johns.  395, 6  Am.  Dec.  200. 

Many  of  the  English  cases  assert  the  total  exemp- 
tion of  Judges  of  record  from  responsibility  or  ac- 
countability in  any  way  except  to  the  king  by 
whom  they  were  appointed.  Cunningham  v.  Buck- 
h'n,  8  Cow.  178,  18  Am.  Dec.  i82,  citing  Hamond  v. 
Howell,  2  Mod.  218;  Miller  v.  Seare,  2  W.  BL  1141. 

Such  as  are  by  law  made  Judges  of  another  shall 
not  te  criminally  accused  or  liable  to  action  by  the 
party  for  what  they  do  as  Judges.  Grenville  v. 
College  of  Physicians,  12  Mod.  888, 1  Ld.  Baym.  454, 
1  Salk.  306,  citing  Year  Books,  43  Edw.  III.  9;  9  Edw. 
IV.  3.    See  also  Taaife  v.  Downes,  3  Moore,  P.  C.  30. 

So  it  is  said  in  courts  of  general  Jurisdiction  an 
action  never  lies  against  the  Judge  because  be  has 
Jurisdiction  of  all  causes*  in  courts  of  limited  Jur- 
isdiction, it  lies  only  when  he  exceeds  that  juris- 
diction and  therefore  is  nut  in  the  exercise  of  his 
Judicial  authority.  Little  v.  Moore,  4  N.  J.  L.  74,  7 
Am.  Dec.  574. 

To  Justify  an  inferior  magistrate  in  committing  a 
person  he  must  have  Jurisdiction  not  only  of  the 
subject  matter  of  the  complaint  but  also  of  the 
process  and  the  person  of  defendent.  Bigelow  v. 
Steams,  19  Johns.  39. 10  Am.  Dec  189. 

Even  in  regard  to  Judges  of  general  Jurisdiction 
a  distinction  must  be  observed  between  excessive 
Jurisdiction  and  a  clear  absence  of  all  Jurisdiction 
over  the  subject  matter.   Bradley  v.  Fisher,  80  U.  S. 

13  Wall.  33S,  SO  L.  ed.  646. 

Jurvadietimi  is  necessary  to  protect. 
When  the  court  has  not  Jurisdiction  the  whole 
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2  Rev.  Stat.  706;  Code  Crim.  Proc.  §§  56, 
147,  sub-sec.  5. 

(b)  Jurisdiction  of  the  subject  matter  is  the 
power  lawfully  conferred  to  deal  with  the 
general  subject  involved  in  the  action. 

Hunt  V.  Munt,  72  N.  Y.  230,  28  Am.  Rep. 
129. 

The  defendant's  jurisdiction  was  purposely 
extended  to  enable  him  to  do  precisely  what 
he  did. 

Laws  1885,  chap.  183,  §  14. 

(c)  While  it  is  not  claimed  be  could  acquire 
jurisdiction  by  so  deciding,  it  is  submitted  that 
when  the  question  of  jurisdiction  was  presented 
to  bim,  be  was  called  upon  to  exercise  judg- 
ment, and  to  determine  whether  he  bad  juris- 
diction or  not.  In  deciding,  therefore,  that  be 
bad  jurisdiction  (though  erroneously)  be  de- 
termined a  question  of  Taw;  be  acted  judicially 
and  may  not  be  punished  for  a  mistake  in  so 
doing. 

King  v.  Poole,  36  Barb.  242;  Miller  v.  Adams, 
7  Lans.  181, 136,  affirmed,  52  N.  Y.  409;  I^owak 
v.  Waller,  81  N.  Y.  8.  R.  458;  Stewart  v.  Haw- 
ley,  21  Wend.  552;  Bocock  v.  Cochran,  32  Hun, 
521;  Halloek  v.  Dominy,  60  N.  Y.  238. 

A  judge  is  exempt  from  a  civil  suit  or  in- 
dictment for  any  act  done  or  omitted  to  be 
done  by  him,  sitting  as  judge. 

Tates  V.  Zanmn^,' 5  Jobns.  282,  291,  298,  af- 
firmed, 9  Johns.  395,  6  Am.  Dec.  290;  Lange 
V.  Benedict,  78  N.  Y.  12;  Harman  v.  Brother- 
son,  1  Denio,  537;  Landt  v.  Hilts,  19  Barb.  288; 


proceedlnir  Is  coram  non  judice.  Marshalsea's  Case, 
10  Coke,  76a. 

The  Judge  is  liable  where  he  exercises  an  author- 
ity not  within  tbo  scope  of  his  Jurisdiction.  Craig 
V.  Burnett,  82  Ala.  728. 

A  Judge  of  a  court  of  record  is  answerable  for  an 
act  done  by  his  command  when  he  has  no  Jurisdic- 
tion and  is  not  misio  Formed  as  to  the  facts  on 
which  Jurisdiction  depends:  thus,  where  a  person 
living  out  of  the  territorial  Jurisdiction  of  a  county 
court  was  committed  for  contempt  in  not  obeying 
a  summons  from  such  court  and  the  Judge  was 
held  liable.  Houlden  v.  Smith,  14  Q.  B.  841, 19  L.  J. 
Q.  B.  N.  S.  170. 

Where  a  Justice  tried  an  action  for  assault  and 
battery  of  which  he  had  no  Jurisdiction,  and  gave 
Judgment  for  plaintiff,  under  which  execution  was 
issued  and  defendant's  property  sold,  he  was  held 
liable  for  trespass  although  he  acted  in  good  faith 
and  under  mistake  as  to  the  extent  of  his  Jurisdic- 
tion.   Woodward  v.  Paine,  15  Johns.  4fl3. 

If  a  court  of  limited  Jurisdiction  issues  a  process 
which  is  illegal  and  not  merely  erroneous  the  mag- 
istrate attempting  to  enforce  a  proceeding  founded 
on  any  Judgment,  sentence  or  conviction  in  such 
case  becomes  a  trespasser.  Bigelow  v.  Stearns,  19 
Johns.  30, 10  Am.  Dec.  189. 

But  trespass  will  not  lie  against  a  Judge  for  act- 
ing Judicially  without  Jurisdiction  unless  he  knew 
or  had  the  means  of  knowing  of  the  defect  of  Jur- 
isdiction.   Calder  v.  Halket,  8  Moore,  P.  C.  28. 

So  a  Justice  was  held  not  liable  where  he  had 
reason  to  believe  that  he  had  Jurisdiction,  although 
there  was  an  arrest  m  an  action  which  arose  be- 
yond the  territorial  limits  of  his  Jurisdiction. 
Gwlnne  v.  Poole,  2  Lutw.  887. 

So  if  a  magistrate  has  no  Jurisdiction  by  reason 
of  the  existence  of  facts  which  he  cannot  be  sup- 
posed to  know,  but  which  are  peculiarly  within  the 
knowledge  of  the  party  aggrieved,  no  action  can 
be  maintained  against  him,  if  he  had  no  actual 
knowledge  of  them.    Pike  v.  Carter,  8  Blng.  78. 
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Clark  V.  Holdridge,  58  Barb.  61;  Minehan  v. 
Thama$,  9  N.T.  Week.  Dig.82;  Kenner  v.  Morri- 
son, 12  Hud,  204;  Ayers  v.  RtmeU,  50  Hun,  288; 
Day  V.  Bach,  87  N.  Y.  56;  .\farks  v.  ToiottHnd, 
97  N.  Y.  690;  JB^r<«  v.  JTtkfA/,  3  Cent.  Rep. 
884,  102  N.  Y.  297;  Fischer  v.  Lang^n,  4 
Cent.  Rep.  215,  108  N.  Y.  84;  Mostyn  v.  Fab- 
rigaa,  Cowp.  172,  1  Smith.  Lead.  Cas.  765; 
Colder  v.  Halkst,  8  Moore,  P.  C.  28. 

Mr.  J.  A.  McConneU,  for  appellant, 
Vrooman: 

The  action  cannot  Atand  as  against  the  jus- 
tice or  the  complainant  for  the  following  rea- 
sons: 

(1)  An  action  for  false  imprisonment  cannot 
be  maintained  for  an  arrest  made  under  a  suf- 
ficient warrant  issued  by  a  magistrate  having 
Jurisdiction  against  the  parties  upon  whose 
complaint  the  warrant  wa^  issued. 

Waldheim  v.  Sichel,  1  Hilt.  46;  Campbell  v. 
Bhoalt,  7  How.  Pr.  899:  Freeman  v.  Adams,  9 
Johns.  117;  Taylor  v,  Trask,  7  Cow.  249;  Beaty 
V.  Perkins,  6  Wend.  882;  Barker  v.  Stetson,  7 
Gray,  68,  66  Am.  Dec.  457;  Nowak  v.  Waller, 
81  N.  Y.  8.  R.  458. 

(2)  A  judicial  officer  is  protected  whenever 
he  has  jurisdiction  and  enough  is  shown  to 
call  upon  him  to  decide,  even  though  he  err 
grossly  and  intentionally. 

Landt  v.  HiUs,  Marks  v.  Townsend,  and 
Fischer  v.  fxingbein,  supra;  Hallock  v.  Dom- 
iny,  69  N.  Y.  288;  Lewis  v.  Rose,  6  Lans.  206; 
Nowak  V.  WaUer,  supra. 


(8)  Where  a  justice  of  the  peace  has  juris- 
diction of  the  person  and  of  the  subject  matter 
of  the  proceedings,  the  doctrine  of  judicial  irre- 
sponsibilitv  protects  him  from  any  action  of 
false  imprisonment. 

Kenner  v.  Morrison,  12  Hun,  204,  and  cases 
therein  cited;  Nowak  v.  WcUler,  supra, 

(4)  And  when  in  the  course;  of  a  Judicial 
proceeding  a  judge  is  required  to  pass  upon  a 
Question,  the  law  as  to  which  is  in  such  a  con- 
aition  as  to  afford  ostensible  support  to  eacb 
side  of  the  proposition  presented,  so  that  dif- 
ferent minds  might  well  be  led  to  different 
conclusions  as  to  the  proper  course  to  pursue 
in  disposing  of  the  case,  the  judge  cannot  be 
held  liable  for  a  decision  made  by  him  in 
good  faith  and  without  malice. 

Lange  ▼.  Benedict,  8  Hun,  862,  affirmed,  78 
N.  Y.  12;  Minehan  ▼.  Thomas,  9  N.  Y.  Week. 
Dig.  82;  Landt  v.  HilU,  19  Barb.  288;  Ayers 
V.  Bussell.  60  Hun,  282. 

Mr.  WilUarm  CL  Oilaiaii»  for  respondent: 

When  courts  of  special  and  limited  juris- 
diction exceed  their  power,  the  whole  proceed- 
ings are  coram  non  judice  and  void,  and  all 
concerned  are  liable. 

fjange  v.  Benedict,  78  N.  Y.  84;  Yates  ▼. 
Txinsing,  5  Johns.  289;  Randall  v.  Brigham, 
74  U.  8.  7  Wall.  528.  19  L.  ed.  286;  Walls- 
toorthy.  MeCuUough,  10  Johns.  98;  Bigdow  ▼. 
Steams,  19  Johns.  89,  10  Am.  Dec.  189;  Case 
v.  Shepherd.  2  Johns.  Cas.  27;  Warner  v. 
Perry,  14  Hun,  887;  Mygatt  v.  Washburn,  16 


CkmdMiveness  of  determination  by  fudge  of  question 

of  jurisdietinn. 

The  digtinotion  here  seems  to  be  that  if  the  Judffe 
decides  that  the  subject  matter  is  within  his  Juris- 
diction when  it  is  not  he  is  liable,  but  if,  havinK 
Jurisdiction  of  the  subject  matter  irenerally,  he  er- 
roneously decides  that  the  facte  of  the  particular 
case  brin^r  it  within  such  Jurisdiction,  he  is  not 
liable. 

Thus  an  action  dues  not  lie  against  a  Judge  where 
he  had  Jurisdiction  of  the  subject  matter  for  errors 
of  Judgment  in  determining'  that  the  facts  of  the 
particular  case  bring  it  within  that  Jurisdiction. 
Busteed  v.  Parsons,  54  Ala.  803, 86  Am.  Rep.  688. 

If  an  action  is  brought  in  a  court  of  limited  Jur- 
isdiction, and  the  defendant  pleads  to  the  Jurisdic- 
tion, the  court  must  decide  whether  they  have  iter 
not,  and  if  they  decide  that  they  have  in  a  case 
where  they  clearly  have  not,  and  proceed  to  give 
Judgment  against  defendant  and  act  on  that  decis- 
ion they  are  liable.  Wlngate  v.  Waite,  6  Mees.  & 
W.746. 

A  magistrate  who  commits  a  party  in  a  case 
where  he  has  no  Jurisdiction  is  liable  to  an  action 
of  trespass:  but  where,  if  the  facts  alleged  are  true 
the  magistrate  has  Jurisdiction,  his  liability  cannot 
be  aifected  by  the  truth  or  falsity  of  the  facts. 
Gave  V.  Mountain,  1  Mann.  &  O.  267. 

Where  a  court  of  special  sessions  has  no  Jurisdic- 
tion of  a  charge  of  *'willf ully  and  maliciously  un- 
hitching the  horses  from  a  wagon,^*  but  takes  Jur- 
isdiction and  causes  the  arrest  of  the  accused,  the 
Justice  will  be  liable  for  false  imprisonment.  Wait 
V.  Green,  5  Park.  Grim.  Cas.  186. 

Where  the  Judicial  officer  has  Jurisdiction  of  the 
subject  matter  and  he  is  called  upon  to  make  a  de- 
termination of  the  question  whether  or  not  the  case 
is  a  proper  one  for  him  to  act  upon,  the  decision  is 
a  Judicial  one  and  he  wUl  be  protected  whether  he 
decides  correctly  or  erroneously.  Landt  v.  Hilts, 
19  Barb.  288. 

When  an  information  is  presented  to  a  magis- 
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trate  it  is  his  duty  to  decide  what  to  do  with  respect 
to  it.  He  has  Jurisdiction  of  that  question  and  his 
wrong  decision  upon  it  will  be  a  Judicial  error  for 
which  the  law  will  not  punish  him.  Ayers  v.  Rus- 
sell, 50  Hun,  282. 

A  Justice  will  not  be  liable  if  upon  examination 
of  the  facts  set  out  in  an  affidavit  he  concludes  that 
they  are  sufficient  to  warrant  the  arrest,  though 
they  may  be  slight  and  inoonclnslve  yet  tending  to 
prove  the  oifense  charged.  QlUett  v.  Thiobold,  9 
Kan.  427. 

Where  a  Judge  in  a  proceeding  before  him  as  to 
the  commitment  of  an  alleged  insane  person  errs 
in  his  Judgment  as  to  whether  the  facts  presented 
to  him  do  or  do  not  confer  Jurisdiction  upon  him 
to  act,  he  is  not  liable  to  an  action  for  false  impris- 
onment by  the  person  committed  by  him  as  insane 
though  he  errs  in  Judgment.  Ayers  v.  Russell,  fiO 
Hun.  282. 

The  doctrine  that  an  officer  having  general  pow- 
ers of  Judicature  must  at  his  peril  pass  upon  the 
question,  which  is  often  one  difficult  of  solution, 
whether  the  facts  before  him  place  the  eriven  case 
under  his  cognizance  or  not,  is  as  unreasonable  as 
it  is  impolitic.  But  a  Judge  of  special  and  limited 
Jurisdiction  is  responsible  for  taking  Jurisdiction 
in  a  case  unless  by  the  complaint  or  other  proceed- 
ing the  case  is  put  at  least  colorably  under  his  Ju- 
risdiction.   Grove  v.  Van  Duyn,  44  N.  J.  L.  664. 

Where  a  Justice  has  Jurisdiction  only  to  commit, 
he  is  liable  if  he  inflicts  a  penal  sentence  for  the 
offense;  and  the  fact  that  the  Justice  had  Jurisdic- 
tion over  the  subject  matter  for  one  purpose  is  of 
no  a^nil  in  an  action  against  him  for  the  exercise 
of  excessive  Jurisdiction.  Patzack  v.  Von  Gcrich- 
ten,  10  Mo.  App.  424. 

Judge  concluded  by  ttat/utory  grant  of  jurisdiction. 

Where  the  statute  enables  a  Justice  to  issue  a 
writ  of  domestic  attachment  upon  the  filing  of  a 
bond  by  the  party  applying  for  the  writ,  the  Justice 
acts  in  excess  of  the  jurisdiction  if  he  issues  the 
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N.  Y.  316-821;  DayU  v.  BumU,  80  Baib. 
SOO. 

The  refusal  of  defendant  Cbase  to  permit 
plaintiff  to  have  a  trial  after  the  intervention 
of  a  grand  jury  was  not  a  judicial  error.  It 
vas  a  jurisdictional  defect  that  rendered  the 
subsequent  proceedings  entirely  void. 

It  was  an  assumption  of  power  that  the 
court  did  not  possess. 

People  V.  Austin,  49  Hun.  896;  Code  Grim. 
Proc.  g§  56,  211,  chap.  7.  See  Tracy  v.  Sea- 
ma  ns^  7  N.  Y.  S.  R.  144;  Fischer  v.  Langhein, 
4  Cent.  Rep.  215,  108  N.  Y.  84. 

If  defendant  Chase  could  be  said  to  have 
originally  possessed  jurisdiction,  his  proceed- 
ings after  the  bond  was  offered  were  in  excess 
of  and  bdyond  his  jurisdiction  and  were  coram 
noti  judiee. 

Gordon  v.  Longeet,  41  (J.  S.  16  Pet.  104,  10 
L.  ed.  902:  Striker  v.  Mott,Q  Wend.  466;  Case 
V.  Shepherdy  2  Johns.  Caa.  27. 


PeeUukiDt  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Chase  was  a  justice  of  the 
peace  in  Jefferson  County;  and  the  defendant 
Vrooman,  in  August,  1887,  appeared  before 
him,  and  made  a  sworn  complaint  against  the 
above  plaintiff,  charging  that  he  supplied  to  a 
certain  butter  manufactory  diluted  milk,  etc. 
The  justice  issued  a  warrant  for  the  arrest  of 
the  plaintiff  upon  such  complaint,  and  be  was 


thereupon  arrested  and  brought  before  the  jus- 
tice. The  offense  charged  against  the  plaintiff 
was  a  violation  of  chapter  1&  of  the  Laws  of 
1H85,  which  was  a'  misdemeanor.  The  plain- 
tiff, when  arraigned  before  the  justice,  pleaded 
not  guilty.  The  district  attorney  appeared  for 
the  people.  The  record  shows  that  the  plain- 
tiff waived  a  preliminary  examination,  and  of- 
fered to  give  bail  for  his  appearance  at  the 
next  grand  jury  of  Jefferson  County.  The 
justice  overruled  the  offer.  The  plaintiff  then 
demanded  a  ju^,  which  was  summoned,  the 
case  was  tried,  and  the  plaintiff  found  guilty 
and  sentenced  to  pay  a^ne  of  $100,  and  to  be 
imprisoned  until  it  was  paid,  not  to  exceed 
ninety  days.  He  was  thereupon  taken  by  a 
constable  to  the  county  jail,  and  was  there  in 
confinement  from  early  in  the  morning  until 
some  time  in  the  afternoon,  when  his  counsel 
procured  his  discharge.  The  case  was  taken 
to  the  Court  of  Sessions  of  Jefferson  County, 
where  the  conviction  was  affirmed,  but  upon 
appeal  to  the  general  term  of  the  supreme 
court  it  was  reversed,  and  the  plaintiff  dis- 
charged, upon  the  ^ound  that,  after  the  plain- 
tiff had  offered  to  give  bail  to  the  ffrand  jury, 
the  justice  should  have  accepted  It,  and  that 
he  erred  in  then  deciding  to  try  the  plaintiff. 
The  plain  tiff  commenced  this  action  for  false 
Imprisonment  and  malicious  prosecution,  and 
upon  the  trial  he  abandoned  the  latter  ground, 
and  8oue[ht  to  recover  for  the  false  imprison- 
ment.    Upon  these  facts  the  trial  court  non- 


wrtt  without  a  bond  and  beoomes  liable  as  a  tres- 
passer.    Barkeloo  v.  Etandall,  4  Blaokf.  476. 

So  where  the  statute  permitted  exeoutlon  to  issue 
at  any  time  after  twenty-four  hours,  and  the  Jus- 
tice Issued  an  execution  in  two  or  three  hours  after 
rendering  Judgment,  he  was  held  liable  In  an  ac- 
tion of  trespass.    Brlggs  v.  Wardwell,  10  Mass.  856. 

So  where  the  Justice,  who  had  no  authority  to 
order  a  person  accused  of  a  criminal  offense  to  be 
committed  until  a  subsequent  day  for  examination, 
without  the  accused  being  first  brought  before 
him,  lasued  a  warrant  for  the  arrest  of  an  Individ- 
ual  upon  a  criminal  charge  on  Saturday  night,  with 
directions  that  the  accused  be  committed  until  the 
following  Monday,  the  Justice  was  held  liable. 
PraU  V.  HUl,  16  Barb.  808. 

Where  a  Justice  issues  execution  containing  a 
command  to  arrest  the  body  of  the  Judgment 
debtor,  knowing  that  the  law  prohibits  such  ar- 
rest, be  will  be  liable  to  the  debtor  in  trespass. 
SuDlvan  v.  Jones,  2  Gray,  570. 

Where  the  statute  provided  that  in  a  certain  class 
of  cases  two  magistrates  should  sit,  and  one  only 
attempted  -to  act  and  after  a  mistrial  charged  de- 
fendant with  the  costs  and  Issued  his  execution  and 
caused  property  to  be  sold,  be  was  held  liable  for 
trespass.    Rembert  v.  Kelly,  Harp.  L.  66. 

Where  a  statute  required  the  Justice  to  cause 
every  offender  in  a  certain  class  of  cases  to  be 
brought  before  him  before  proceeding,  if  he  pro- 
ceeds in  the  absence  of  an  offender,  he  will  be  liable 
for  trespass.  Blgelow  v.  Steams,  10  Johns.  80, 10 
Am.  Deo.  180. 

Where  the  statute  required  that  a  warrant  for 
the  examination  of  a  pauper  must  be  executed  by 
a  constable  of  the  town  where  the  pauper  resided, 
and  it  was  Issued  to  and  executed  by  the  constable 
of  another  town  and  the  pauper  brought  before 
Justices  who  made  an  order  for  the  pauper*8  re- 
moval, the  proceedings  were  held  to  be  coram 
nonjtuHee  and  void,  and  the  Justices  liable.  Rey- 
nolds V.  Orvls,  7  Cow.  260.  I 
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Under  a  statute  authorizing  the  imposition  of  a 
fine  on  the  conviction  of  certain  offenses  **to  be 
made  of  the  property  of  defendant  If  any  such  can 
be  found,**  and  if  not,  then  imprisonment,  a  Judg- 
ment that  in  case  defendant  did  not  pay  the  fine 
and  costs  he  should  be  at  once  committed  to  the 
couniy  Jail  is  unauthorized,  and  the  Justice  will  be 
liable  in  ease  it  is  executed.  Sheldon  v.  Hill,  88 
Mich.  171. 

Where  the  statute  barred  prosecutions  for  theft 
In  six  years,  and  the  complaint  filed  November  12, 
1880,  showed  that  the  offense  was  committed  Sep- 
tember ao,  1874,  the  Justice  was  held  liable  for  tak- 
ing jurisdiction.  Vaughn  v.  Ck>ngdon,  66  Vt.  Ill, 
48  Am.  Rep.  758. 

To  take  up  and  remand  a  man  to  another  State 
upon  a  prosecution  for  maintenance  of  a  bastard 
Is  false  imprisonment  in  the  Justice.  Burlingham 
V.  Wylee,  2  Root,  162. 

A  person  can  commit  but  one  offense  on  the  same 
day  by  exercising  bis  ordinary  calling  on  Sunday 
contrary  to  Statute  20  Gar.  II.,  chap.  7;  and  if  a  Jus- 
tice proceeds  to  convict  him  in  more  than  one  pen- 
alty for  the  same  day  he  is  liable.  Crepps  v.  Bur- 
den, 2  Cowp.  640. 

Where  the  statute  erives  one  accused  of  assault 
and  battery  twenty-four  hours  within  which  to 
elect  to  give  ball  for  his  appearance  before  the  next 
criminal  court  for  trial,  and  in  default  of  such  elec- 
tion requires  his  trial  before  a  court  of  special  ses- 
sions, in  a  case  where  one  was  brought  before  a 
Justice  upon  such  charge  and  was  ordered  to  give 
ball  for  his  appearance  at  the  next  criminal  court 
and  neither  gave  bail  nor  requested  a  trial  by  a 
court  of  speciid  sessions,  the  Justice  was  held  not 
liable  for  omitting  to  proceed  to  try  him  at  the  ex- 
piration of  the  twenty-four  hours  and  leaving  him 
still  in  custody.    Kenner  v.  Morrison,  12  Hun,  204. 

Where  a  Justice  on  complaint  of  violation  of  the 
Sunday  Law  had  the  offender  arrested  and  imposed 
a  fine  on  him  he  was  held  not  liable  for  trespass, 
although  the  facts  alleged  were  not  within  the 
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suited  the  plaintiff,  and  upon  appeal  the  judg- 
ment of  DODSuit  was  set  aside,  and  a  new  trial 
granted,  by  the  general  term,  and  from  the 
order  granting  the  new  trial  the  defendants 
appeal  here,  giving  the  usual  sripuiation  for 
judgment  absolute,  in  case  the  order  be  af 
firmed.  The  plaintiff  contends  that  upon  bis 
arraignment  he  had  the  option  to  submit  to  a 
trial  before  the  jiisfice,  or  to  demand  a  trial 
by  jury  after  indictment,  and,  if  he  chose  the 
latter,  it  was  the  duty  of  the  justice  to  hold 
him  to  answer  the  charge  before  a  court  hav- 
ing the  authority  to  inquire  hy  a  grand  jury 
in  regard  to  the  alleged  offense.  Having 
elected,  as  he  says,  to  give  bail,  the  justice  was 
bound  to  accept  it,  if  sufficient,  and  he  had  no 
longer  any  jurisdiction  over  the  subject  matter 
or  over  the  plaintiff's  person,  and  the  proceed - 
ines  of  the  justice  were  thereafter  wholly 
without  jurisdiction,  and  be  and  all  else  con- 
cerned therein  were  liable  in  damages  to  the 
plaintiff. 

The  right  of  the  justice  to  proceed  dex)end8 
upon  the  construction  given  to  the  Statute  of 
1885,  above  mentioned.  If  that  statute  gave 
exclusive  jurisdiction  to  a  court  of  special  ses- 
sions to  try  alleged  offenders  against  its  pro- 
visions, then  the  Justice  was  right  in  his  decis- 
ion to  try  the  plaintiff,  notwithstanding  his 
demand  to  be  held  to  bail  to  the  next  grand 
jury.  Section  14  of  the  Act  provides  that 
"courts  of  special  sessions  shall  have  jurisdic- 
tion of  all  cases  arising  under  this  Act,  and 


their  jurisdiction  is  hereby  extended  so  as  to- 
enable  them  to  enforce  the  penalties  imposed 
by  any  or  all  sections  thereof."  The  proper 
construction  to  he  given  this  section  is  not  now 
an  open  question.  In  People  v.  Harris,  '12S 
N.  Y.  70,  we  have  held  that  exclusive  iuris- 
diction  was  not  conferred  upon  courts  of  spe- 
cial sessions  by  such  language.  This  decision 
had  not  been  made  when  the  justice  proceeded 
to  try  the  plaintiff.  As  the  statute  did  not 
confer  this  exclusive  jurisdicMon  upon  courts 
of  special  sessions,  the  justice  was  bound  by 
the  provisions  of  section  211  of  the  Code  of 
Criminal  Procedure,  which  directs  the  mag- 
istrate, when  the  person  accused  is  brought 
before  him,  to  inform  him  of  his  right  to  be 
tried  by  a  jury  after  indictment,  and,  in  case 
he  shall  elect  to  be  so  tried,  the  magistrate 
can  only  hold  him  to  answer  to  a  court  hav- 
ing authority  to  inquire  by  the  intervenlioa 
of  a  grand  jury  into  offenses  triable  in  the 
county.  We  think  the  plaintiff  complied,  in 
substance,  with  the  provisions  of  that  section, 
when  he  pleaded  not  guilty,  and  waived  pre- 
liminary examination,  and  offered  to  give  bail 
for  his  appearance  at  the  next  grand  jury  of 
Jefferson  County.  There  can  be  no  room  for 
any  doubt  that  the  plaintiff  did,  by  this  lan- 
guage, ask  to  be  triKl  by  a  jury  after  indict- 
ment. It  was  the  duty,*  therefore,  of  the  jus- 
tice to  have  taken  bail  and  proceeded  no  fur- 
ther. 
In  trying  the  plaintiff,  and,  upon  his  convic- 


nieaninfr  of  the  law,    Stewart  v.  Hawley,  21  Wend. 
662. 

When  justices  of  the  peace  have  an  authority 
given  to  them  by  statute  and  appear  to  have  acted 
within  the  Jurisdiction  so  given  and  to  have  done 
all  that  there  was  requlreri  hy  the  Act  to  do  In  or- 
der to  originate  their  Jurisdiction,  they  are  not 
liable  for  a  conviction.  Hasten  v.  Carew,  3  Bam. 
&C.652. 

ifutfancM  of  Juri^dictUm  taken  wpon  aUeged  facts. 

Where  the  fa/c\s  were  positively  sworn  to  in  the 
case  of  a  class  within  the  Jurisdiction  of  the  Jus- 
tice, and  he  decided  that  they  were  sufficient  to 
give  him  Jurisdiction,  he  is  not  liable  in  a  civil  ac- 
tion although  he  was  mistaken.  Booock  y.  C(x;h- 
ran,  32  Hun.  523:  Lowther  v.  Radnor,  8  East,  113. 

A  Justice  is  not  liable  for  causing  the  arrest  of  an 
innocent  person  if  the  arre«t  is  made  upon  com- 
plaint duly  made.    Tiailey  v.  Wiggins,  6  Uar.  462. 

Where  the  officer  was  authorized  to  hold  to  bail 
he  is  not  liable  for  false  imprieionraent  in  conse- 
quence of  an  arre«t  upon  process  which  he  bad 
isBueduponan  insufficient  affidavit  where  it  pre- 
sented a  case  for  the  exercise  of  his  Judgment. 
Harman  v.  Brotherson,!  Denio,  886. 

Where  a  Justice  of  the  peace  granted  a  warrant 
without  any  information  upon  a  supposed  charge 
of  felony  he  was  held  liable.  Morgan  v.  Hughes, 
2  T.  R.  225. 

Where  a  Justice  of  the  peace,  before  whom  an 
offender  against  the  Riot  Act  arrested  on  view  was 
brought,  made  an  order  without  a  previous  com- 
plaint in  writing  requiring  defendant  to  he  bound 
over  for  trial,  and  on  bis  refusal  to  comply  with 
such  order  committed  him  to  prison,  he  was  held 
liable.  Tracy  v.  Williams.  4  Conn.  107, 10  Am.  Bee. 
102. 

A  magistrate  having  no  authority  to  Issue  a  war- 
rant for  arrest  In  a  criminal  case  upon  a  complaint 
the  facts  of  which  are  stated  upon  information 
and  belief  will,  if  he  causes  the  accused  to  be  ar- 
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rested  upon  such  complaint,  be  liable.    Comfort  v. 
Fulton,  13  Abb.  Pr.  276. 

The  fact  that  the  complaint  which  charges  the 
commission  of  an  offense  in  positive  terras  In  a 
subsequent  part  of  it  states  on  information  and 
belief  how  complainant  supposes  it  to  have  been 
committed,  does  not  deprive  the  Justice  of  the  duty 
of  exercising  his  Judgment  as  to  the  existence  of 
the  facts  and  he  will  not  be  liable  for  an  error  of 
Judgment.    Carter  v.  Dow,  16  Wis.  298. 

In  an  action  for  assault  and  Imprisonment  against 
a  magistrate  he  pleaded  that  at  the  time  of  the 
trespass  a  felony  had  been  committed  by  certain 
persons  making,  forging  and  counterfeiting,  and 
that  a  reasonable  suspicion  existed  that  the  persons 
arrested  were  guilty.  It  was  held  that  the  plea  was 
bad  if  it  omitted  to  set  out  the  ground  upon  which 
the  suspicion  was  founded.  Wasson  v.  Canfleld,  S 
Blackf.  406. 

In  case  of  a  warrant  against  one  as  the  father  of 
a  bastard  child,  if  tlie  child  was  not  then  born  or 
the  comi)lalnt  was  not  reduced  to  writing  and  the 
mother  had  failed  to  prosecute  for  the  child^s  main- 
tenance, or  the  warrant  was  not  In  due  form,  the 
magistrate  is  liable.  Poulk  v.  Slocnm,  3  Blackf. 
421. 

But  where  complaint  was  made  to  a  Justice  that 
a  man  was  seen  to  shoot  a  dog,  and  there  was  noth- 
ing to  show  that  the  act  was  malicious  or  needless, 
no  defense  under  the  Acts  relating  to  cruelty  to 
animals  was  made  out:  and  If  the  Ju.«<tice  issued  a 
warrant  for  the  arrest  of  the  one  who  did  the  shoot- 
ing he  is  liable  in  an  Action  for  the  assaiHt  and 
false  imprisonment.    Warner  v.  Perry,  14  Hun,  337^ 

IwvLlng  warrants^  aitachmenL^^  etc. 

A  Justice  acts  ministerially  in  Issuing  and  deliver^ 
ing  a  criminal  warrant  to  an  officer  to  be  executed, 
and  if  it  is  not  valid  on  its  face  the  Justice  is  liable. 
Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

A  Justice  in  Issuing  a  warrant  against,  the  puta- 
tive father  of  a  bastard  child,  under  N.  Y.  Sees. 
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tioD,  committiDghim  to  prison,  has  the  justice 
rendered  himself  Uahle  in  damages  to  the  plain- 
tiff? He  did  erroneously  decide  that  he  had 
the  right  to  try  the  plaintiff  notwithstanding 
bis  demand;  but  has  such  erroneous  decision 
rendered  him,  as  to  all  future  acts,  a  trespas- 
ser? The  answer  depends  upon  a  matter  of 
jurisdiction.  It  is  not  a  question  of  jurisdic- 
tion to  proceed  with  the  trial  notwithstanding 
the  demand,  but  it  is  a  question  of  jurisdiction 
to  decide  whether  he  has  or  has  not  that  right. 
Manifestly,  he  does  not,  as  a  matter  of  law,  ac- 
quire jurisdiction  to  proceed  by  deciding  that 
he  has  it;  but,  being  confronted  with  the  ques- 
tion of  jurisdiction,  has  he  the  power  to  decide 
it  so  far  that  his  erroneous  decision  that  he  has 
it  exempts  him  from  liability  on  the  ground 
that  he  has  only  made  a  judicial  error  or  an 
error  of  judgment  upon  a  question  of  law 
which  he  was  bound  to  decide?  In  such  a 
case  as  this,  it  must  be  remembered  that  the 
justice  had  in  the  first  instance,  at  all  events, 
jurisdiction  of  the  subject  matter,  viz.,  the 
mquiry  into  alleged  offenses  against  the  pro- 
visions of  this  Act,  and  the  trial  of  alleged  of- 
fenders. He  also  had  jurisdiction  of  the^person 
of  the  plaintiff.  Pull  jurisdiction  had  thus 
been  confided  to  the  justice  over  the  subject 
matter  and  person  at  the  time  when  the  plain- 
tiff was  arraigned  before  him.  In  the  absence 
of  a  proper  demand  and  the  giving  of  sufficient 
bail,  it  was  the  duty  of  the  justice,  and  his 
Jurisdiction   continued,  to  try   the   accused. 


This  would  seem  to  be  the  case  where  juris- 
diction having  thus  attached,  the  decision  of 
the  justice  to  try  the  plaintiff  was  only  an  er- 
roneous exercise  of  such  jurisdiction.  It  is 
unlike  the  case  where  jurisdiction  has  never 
been  conferred,  and  the  justice  decided  to  ex- 
ercise a  power  that  he  does  not,  and  never  did, 
possess.  Here,  in  the  course  of  proceedings 
which  he  was  forced  to  institute,  and  in  the 
case  of  one  over  whose  person  he  has  properly 
acquired  jurisdiction,  the  juftice  is  confronted 
with  the  necessity  of  deciding  a  question  de- 
pending upon  the  construction  to  be  given  to 
a  statute,  and  that  question  must  be  decided 
by  him  one  way  or  the  other  before  he  can 
take  another  step  in  those  proceedings  which 
up  to  that  moment  have  been  legally  and  prop- 
erly pending  before  him,  and  over  which  be 
has  had  full  and  complete  jurisdiction.  It 
seems  plain  that  his  decision  upon  the  question 
is  one  in  the  course  of  a  proper  exercise  of  the 
jurisdiction  fiirt  committed  to  him,  and  that 
his  error  in  deciding  that  he  had  jurisdiction 
to  proceed  was  an  error  of  judgment  upon  a 
question  of  law,  and  that  he  is  therefore  not 
responsible  for  such  error  in  a  civil  action.  It 
is  unlike  the  case  where  a  justice  of  the  peace 
proceeded  to  try  a  civil  action  for  assault  and 
battery.  Woodioard  v.  Paine,  15  Johns.  492. 
The  justice  never  had  in  such  case  obtained 
jurisdiction  over  the  subject  matter,  and  he 
could  not  obtain  it  by  deciding  that  he  had  it. 
The  case  falls  under  the  principle  of  law  that» 


Acts,  S4,  chap.  18,  acts  ministerially  and  if  he  issues 
a  warrant  without  a  proper  complaint  he  will  be 
liable  for  false  imprisonment.  Wallsworth  v. 
McCuUouflrh,  10  Johns.  93. 

Where  a  Justice  without  authority  of  law  iasues 
a  process  for  arrest  he  wiU  be  guilty  for  the  tres- 
pass; and  honesty  of  purpose  cannot  justify  blm. 
Truesdell  v.  Combe,  88  Ohio  St.  186. 

But  where  a  Justice  wrongrfuUy  issued  a  warrant 
without  oath  aeralnst  a  freeholder  at  the  instigation 
of  the  complainant  and  with  no  means  of  knowing 
that  the  defendant  was  a  freebolder  he  was  held 
not  liable.  Rogers  v.  MuUiner,  6  Wend.  507,  22  Am. 
Dec.  546. 

A  Justice  is  not  liable  for  causing  the  arrest  of  a 
person  merely  because  he  made  a  mistake  in  failing 
to  take  an  examination  of  the  complainant  and  to 
reduce  the  same  to  writing  as  required  by  statute. 
Nowak  V.  Waller.  31  N.  Y.  S.  R.  458. 

When  a  Justice  with  full  knowledge  of  the  facts 
iasues  a  warrant  for  arrest  in  case  of  an  assault  and 
battery  committed  in  another  State,  which  Is  exe- 
cuted, he  is  liable.    Miller  v.  Grice,  2  Rich.  L.  27. 

In  contrast  with  the  weight  of  authority  else- 
where is  the  following: 

The  error  of  a  magistrate  in  issuing  a  warrant 
without  alBdavit  will  not  render  him  liable  for 
damages  if  he  acted  in  good  faith  and  for  what  he 
deemed  to  be  for  the  public  good.  Magulre  v. 
Hughes,  13  JjBL,  Ann.  281. 

The  mere  informality  of  the  warrant  upon  which 
a  person  is  arrested  for  a  breach  of  the  peace  is  not 
BufBelent  io  render  the  Justice  liable.  Cooper  v. 
Adams,  2  Blackf.  204. 

Where  to  give  a  Justice  Jurisdiction  to  issue  an 
attachment  proof  must  be  made  that  defendant  is 
concealed  or  has  departed,  etc.,  if  the  attachment 
iSBuee  without  such  proof  the  Justice  will  be  a  tres- 
passer. Adkins  v.  Brewer,  8  Cow.  206, 15  Am.  Dec. 
264. 

If  a  magistrate  Issues  a  search  warrant  without 
tbe  proper  oatb  to  support  it,  and  it  is  executed,  he 
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will  be  liable  for  trespass.    Grumon  v.  Raymond,  1 
Conn.  40,  6  Am.  Dec.  200. 

A  warrant  in  the  form  provided  in  criminal  oases 
against  a  party  proceeded  against  for  a  forfeiture 
enforceable  only  by  civil  action  though  irregular 
does  not  render  the  Justice  liable.  Carter  v.  Dow, 
16  Wis.  288. 

Errors  occwrring  after  a4squirino  jurisdiction. 

Action  does  not  lie  againnt  a  Justice  for  error  in 
Judgment.  Ambler  v.  Church,  1  Root,  211;  Reid  v. 
Hood,  2  Nott  &  McC.  168, 10  Am.  Dec.  582. 

Where  a  magistrate  has  Jurisdiction  but  mistakes 
the  law  he  cannot  be  sued  for  an  illegal  act  without 
previous  notice  under  the  Pennsylvania  statutes. 
Jones  V.  Hughes,  5  Serg.  &  R.  298, 9  Am.  Dec.  364. 

An  action  will  not  He  against  a  Judge  of  probate 
for  neglecting  to  take  security  from  the  guardian 
of  an  infant  although  the  Infant  had  personal  G8> 
tate  and  the  guardian  was  a  bankrupt.  Phelps  v. 
Sill,  1  Day,  315. 

No  action  can  be  maintained  against  a  county 
Judge  for  failure  to  require  a  guardian  to  renew 
his  bond  or  to  give  further  security  on  account  of 
the  insolvency  or  removal  of  his  original  sureties. 
Hamilton  v.  Williams,  26  Ala.  537. 

A  Justice  of  the  peace  who,  having  Jurisdiction 
over  the  subject  matter  of  a  criminal  charge,  errs 
in  the  Judgment  rendered  against  the  defendant  as 
to  the  character  and  extent  of  his  Jurisdiction,  will 
not  be  held  liable  in  damages  if  he  acted  in  good 
faith.    Bell  v.  McKinney,  63  Miss.  187. 

So  where  the  Justice  has  authority  to  inflict  a  fine 
in  a  particular  case  the  mere  fact  that  he  imposes  a 
larger  fine  than  he  has  authority  to  impose  will  not 
render  him  liable.    Clark  v.  Holbridge,  58  Barb.  61. 

Where  the  Justice  had  Jurisdiction  of  the  subject 
matter  and  gave  Judgment  for  more  than  $5  costs, 
while  the  statute  limits  the  whole  costs  to  that  sum, 
the  Justice  could  not  be  held  liable  for  trespass  to  a 
person  imprisoned  under  an  execution  issued  on 
the  judgment.    Butler  v.  Potter,  17  Johns.  145. 
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where  a  judge  ne^er  has  had  jurisdiction  over 
the  subject  matter,  he  acts  as  a  trespasser  from 
ihe  begiDDiuff  in  assuming  it,  and  his  decision 
that  he  has  it  is  no  protection  to  him.  I  know 
it  was  stated  in  Gordon  v.  Longest,  41  U.  S.  16 
Pet.  07,  10  L.  ed.  900.  in  a  case  where  the  de- 
fendant took  the  proper  steps  to  remove  an 
action  brought  against  him  in  the  state  court 
to  the  United  States  court,  and  where  the 
judge  of  the  state  court  persisted,  notwith- 
standing those  steps,  in  trying  the  cause,  that 
every  step  subsequently  taken  by  the  state 
court  in  the  exercise  of  jurisdiction  was  coram 
non  judiee.  Yet  in  such  a  case  the  question  is 
put  whether  the  state  judge  would  be  liable 
for  proceeding  with  the  case  in  the  honest  ex- 
ercise of  his  judgment.  Lange  v.  Benedict^  78 
N.  Y.  12,  86. 

And  in  a  case  where  a  plea  of  title  to  real 
estate  is  put  in  before  a  Justice  of  the  peace, 
which  ousts  him  of  jurisdiction,  would  the 
justice  be  liable  in  case  he  erroneously  decided 
that  he  continued  to  have  jurisdiction?  This 
question  is  also  put  in  the  course  of  the  opin- 
ion in  the  case  of  Txinge  v.  Benedict,  supra,  and 
with,  as  I  think,  a  leaning  on  the  part  of  the 
learned  judge  towards  the  position  of  non- 
responsibility.  The  jurisdiction  existed  in 
both  cases  at  one  period,  and  it  was  on  account 
of  the  steps  taken  in  the  course  of  the  pro- 
ceedings in  the  cases  that  the  court  or  judge 
was  called  upon  to  say  whether  his  jurisdiction 
had  ceased  or  not.  It  seems  to  me  that  the 
erroneous  decision  of  that  question  did  not 
render  the  judge  liable  in  either  case.    Unless 


the  proper  steps  were  taken,  the  judge  had 
power  in  each  case  to  proceed  and  try  ft;  and 
so,  although  the  application  to  remove  is  prop- 
erly made,  it  is  addressed  to  the  legal  discre- 
tion of  the  judge  upon  the  papers  presented, 
and  a  question  of  law  is  presented  for  him  to 
decide.  His  erroneous  decision,  while  con- 
ferring no  jurisdiction  upon  him,  is  still  such  a 
judicial  determination  of  a  matter  already 
properly  pending  before  him,  and  over  which, 
up  to  that  moment,  he  had  jurisdiction,  that 
he  roust  \ye  protected  from  a  civil  action  in  re- 
gard to  it. 

It  has  been  held  {.Butler  v.  Potter.  17  Johns. 
145)  that  where  a  justice  entered  judirment  for 
more  than  five  dollars  costs,  when  the  statute 
prohibited  judgment  for  more  than  that  sum 
for  costs,  the  judgment  was  voidable,  but  not 
void.  He  had  jurisdiction  to  give  judgment 
for  some  amount,  and  hence  his  decirion  to 
give  it  for  more  than  the  statute  allowed  was 
not  void.  The  case  of  Prigg  v.  Adams,  2  Salk. 
674,  was  cited  as  sustaining  the  principle.  The 
judgment  in  that  case  was  declared  to  be  void, 
as  in  violation  of  an  act  of  parliament,  because 
rendered  in  a  case  arising  In  Bristol,  where  the 
act  provided  that  in  such  a  case  no  judgment 
should  be  entered  in  a  court  of  Westminster 
for  less  than  a  certain  sum,  and  this  judgment 
was  for  less.  The  defendant,  an  officer,  took 
the  plaintiff  on  aoi.  so.  issued  on  the  judgment, 
and  it  was  held  that  the  same  was  a  protection 
to  the  officer.  See  also  Ctark  v.  HMridge,  58 
Barb.  61. 

So  it  has  been  held  that  granting  an  adjoum- 


The  justice  is  not  liable  for  adjoumlnir  a  cause 
althouffb  no  verified  answer  has  been  Interposed. 
Herwln  v.  Rogrers,  28  N.  Y.  R.  R.  404. 

No  action  lies  against  a  Justice  for  refudag  to 
take  ball  on  a  charge  of  mlsdemeaDor,  since  his 
du  ty  in  that  respect  is  not  merely  ministerial.  Un- 
ford  ▼.  Fltxroy,  13  Q.  B.  240. 

Where  a  Judge  actlnir  In  a  matter  within  his  Ju- 
risdiction enters  an  order  reinstating  a  cause  with- 
out notice  he  is  not  liable  to  the  party  a^rgrleved 
although  he  had  no  right  to  do  so.  Hughes  v. 
McCoy,  11  Colo.  Ml. 

So  when  a  justice  grants  an  adjournment  to  a 
plaintiff  not  entitled  to  it,  and  suheequently  ren- 
ders Judmnent  and  issues  execution  on  which  the 
property  of  Uie  defendant  is  sold,  he  is  not  liable  as 
a  trespasser.    Horton  v.  Auchmoody,  7  Wend.  200. 

A  Justice  is  not  liable  to  an  indiyldua]  because  of 
failure  to  render  Judgment  in  an  action  tried 
before  him  within  four  days  after  its  final  submis- 
sion. Bvarts  v.  Kiehl,  8  Cent.  Rep.  881 102  N.  Y. 
296. 

Enforcement  of  authority:  contempt. 

An  action  will  lie  against  a  judge  of  the  ecclesi- 
astieal  court  who  excommunicates  a  person  for  re- 
fusing to  obey  an  order  which  the  court  was  not 
authorised  to  make.    Beauraln  v.  Scott,  8  Oampb. 


But  where  the  vlcar-general  had  Jurisdiction  to 
grant  administration  and  directed  a  certain  person 
to  act  as  administrator  and  the  latter  refuwd, 
whereupon  he  was  excommunicated,  it  was  held 
there  was  no  liability.  Ackerley  v.  Parkinson.  8 
Maule  &  S.  411. 

A  justice  of  the  peace  Is  not  liable  for  causing  the 
arrest  and  imprisonment  of  one  who  has  failed  to 
obey  a  subpoena  Issued  by  him  though  the  subpoena 
was  insufnolent  to  require  the  attendance  of  the 
person  served  and  the  warrant  was  directed  to  the 
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sheriff  or  any  constable,  when  by  statutelit  nhould 
have  been  directed  to  the  sheriff  alone.  AUec  v. 
Reece,  89  Fed.  Rep.  841. 

A  Justice  of  the  peace  may  commit  for  contempt 
and  is  not  liable  to  an  action  on  the  case  for  what 
he  does  in  his  Judicial  capacity.  Lining  v.  Ben- 
tham,  2  Bay,  1. 

Where  a  magistrate  fines  a  witness  for  contempt 
the  amount  is  not  recoverable  back  before  another 
Justice.   Hoor  v.  Ames,  8  Cai.  170. . 

Where  a  Juror  returned  a  verdict  of  not  guilty 
contrary  to  the  direction  of  the  court  and  was 
committed  to  Jail  for  contempt  the  Judge  was  held 
not  liable  to  an  action  although  the  commitment 
was  erroneous.  Hamond  v.  Howell,  1  Mod.  164, 2 
Mod.  218. 

Where  a  Justice  is  given  jMwer  to  punish  a  wit- 
ness for  contempt  for  refusing  to  answer  a  proper 
and  pertinent  question,  when  there  is  an  oath  of 
the  materiality  of  the  testimony,  a  justice  is  UaUe 
for  false  imprisonment  for  committing  one  for 
contempt  where  no  oath  was  made.  RutherfOrd  v. 
Holme8,e6N.  Y.  868. 

So  where  a  Justice  of  the  peace  committed  a  wit- 
ness to  prison  for  contempt  In  the  couiae  of  a  trial 
of  a  case  of  which  a  police  court  had  exclusive  Ju- 
risdiction he  was  held  liable  to  an  action  by  the 
witness.  Piper  v.  Pearson,  2  Gray,  120, 61  Am.  Dec. 
4B8. 

Conflietina  trtth  higher  cowrL 

Where  a  Justice  after  certiorari  to  bring  up  pro- 
ceedings before  him  proceeded  to  try  the  issue  and 
found  the  defendant  guilty  he  was  held  liable  in 
trespass.    Case  v.  Shepherd,  2  Johns.  Cas.  27. 

Where,  after  trial  of  a  writ  of  replevin  in  which 
Judgment  of  restitution  was  rendered,  defendant 
appealed  and  the  Justice  determined  that  the  Juris- 
diction of  the  appellate  court  had  not  attached 
because  of  defect  In  the  appeal  bond,  and  ordered 
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ment  to  the  plaintiff  in  a  justice's  court  in  a 
case  where,  by  law,  he  was  not  entitled  to  it, 
acted  as  a  discontinuance,  and  that  the  case, 
as  between  the  parties,  was  out  of  court,  and 
the  Justice  had  no  jurisdiction  to  proceed  fur- 
ther. Proudfit  V.  Penman,  8  Johns.  891.  In 
such  case,  the  justice,  notwithstanding  the  ad- 
journment, assumed  to  retain  lurisdiction,  and 
rendered  judgment  and  issued  execution,  and 
defendant's  property  was  sold  under  it.  It 
was  held  that  the  Justice  was  not  liable  as  a 
trespasser.  It  was  said  the  court  had  jurisdic- 
tion over  the  parties  and  over  the  question  of 
adjournment;  and  although  he  had,  in  reality, 
no  legal  power  to  grant  the  adjournment,  and 
the  case  was  thereby  discontinued  as  between 
the  parties,  and  any  judgment  thereafter  ren- 
dered liable  to  be  reversed,  yet  the  justice  was 
not  liable,  because  his  decision  to  grant  the 
adjournment,  although  in  a  case  where  he  le- 
gally had  no  power,  was  yet  an  error  of  judg- 
ment, and  he  was  not  liable,  because  he  had 
jurisdiction,  and  was  called  upon  to  decide. 
Horton  v.  Auchmoody,  7  Wend.  200.  So  in 
the  case  in  Ee  Faulkner,  4  Hill,  598,  it  was  held 
that,  in  order  to  ^ve  jurisdiction  to  the  officer 
to  whom  an  application  is  made  for  a  warrant 
against  a  person  as  an  absconding  or  a  con- 
cealed debtor,  the  affidavits  of  the  two  wit- 
nesses required  by  2  Kev.  Stat.,  p.  8,  §  5,  must 
state  facts,  and  mere  information  and  belief  will 
not  answer.  And  yet  in  Ilarman  v.  Brother- 
son,  1  Denio,  587,  the  affidavit  stated  the  facts 
only  on  information  and  belief;  and  it  was 
held  that,  though  insufficient  to  sustain  the  or- 


der to  hold  to  bail  against  a  motion  to  set  it 
aside,  it  protected  an  officer  making  the  arrest 
against  an  action  for  false  imprisonment.  The 
court  said  it  was  a  case  where,  upon  proper 
proof,  an  order  to  hold  to  bail  might  be  made. 
The  officer  had  jurisdiction  of  the  matter,  and 
acted  judicially  in  making  the  order,  and  it 
was  clear  he  could  not  be  made  answerable  as 
a  trespasser  for  an  error  in  judgment.  In 
Stewart  v.  Hawley,  21  Wend.  552,  the  case 
arose  upon  the  statute  in  regard  to  the  observ- 
ance of  the  Sabbath,  which  prohibited  servile 
laboring  or  working  on  that  day.  The  defend- 
ant, who  was  a  magistrate,  issued  his  warrant 
for  the  arrest  of  the  plaintiff  upon  a  complaint 
charging  that  he  was  on  the  Sabbath  day  per- 
sonally engaged  in  circulating  a  memorial  to 
the  Legislature  at  its  next  session;  and,  upon 
proof  made  of  that  fact  on  the  trial,  the  plain- 
tiff was  convicted  of  a  violation  of  the  statute. 
The  plaintiff  brought  his  action  of  trespass  to 
recover  damages,  but  the  court  held  that,  when 
complaint  was  made,  the  defendant  was  bound 
to  entertain  it,  and  exercise  his  judgment  on  it, 
and  whether  the  facts  disclosed  showed  prima 
facie  a  violation  of  the  statute  was  a  question 
of  law,  for  the  erroneous  decision  of  which  the 
defendant  was  not  liable;  that  he  had  jurisdic- 
tion to  try  a  person  for  a  violation  of  the  law, 
and  he  was  therefore  compelled  to  decide  in  a 
case  where  jurisdiction  over  the  subject  mat- 
ter belonged  to  him.  Other  cases  of  a  some- 
what similar  import  are  cited  in  the  learned 
opinion  of  Mr,  Justice  Hardin  in  the  court 
below. 


restitution  of  the  property  in  grood  faith,  exem- 
plaiy  damages  were  not  recoverable  from  him. 
Smith  V.  Holland  (Tex.  App.)  May  20. 1801. 

A  Judge  of  a  superior  court  is  not  liable  for  com- 
mittiiur  a  defendant  for  contempt  for  refusal  to 
pay  alimony  pendingr  an  appeal  from  a  former 
order  of  the  same  kind.    Ross  v.  Griffin,  63  Mich.  5. 

Where  the  chancellor,  who  bad  committed  a 
person  for  contempt  of  court,  recommitted  him 
after  he  had  been  discharged  by  the  supreme  court 
on  habeas  corpus,  he  was  held  exempt  from  suit 
although  the  Judgrment  was  erroneous.  Yate<t  v. 
Lansing,  5  Johns.  290,  affirmed,  9  Johns.  385,  6  Am. 
Dec.  290. 

So  where  a  justice  of  the  peace  having  power  to 
commit  for  contempt  commits  a  person  and  on  such 
person^s  being  liberated  recommits  him  for  the 
same  offense,  such  Justice  is  not  liable.  Cooke  v. 
Bangs,  81  Fed.  Rep.  640. 

Where  a  Judge,  after  acquiring  Jurisdiction  of  an 
application  for  a  warrant  of  commitment,  is  served 
with  an  injunction  staying  further  proceedings  and 
suspends  the  matter  instead  of  adjourning  it,  and 
after  the  dissolution  of  the  injunction  pronounces 
Judgment  in  the  absence  of  the  defendant,  there  Is 
a  mere  error  of  Judgment  and  not  lack  of  Jurisdic- 
tion so  as  to  render  him  liable.  Stanton  v.  Schell,  8 
Sandf .  323. 

Malice  or  impure  motives. 

Much  of  the  authority  upon  this  question  is  found 
in  general  expressions  which  amount  to  little  more 
than  dicta,  as  — 

Judges  of  superior  courts  are  not  civilly  liable 
for  anything  done  by  them  in  a  Judicial  capacity. 
Borden  v.  State,  11  Ark.  519,  54  Am.  Dec.  217. 

No  action  lies  in  any  case  for  misconduct  or  de- 
linquency, however  gross,  in  the  performance  of 
Judicial  duties.    Wilson  v.  New  York,  1  Denio,  599. 

A  Justice  of  the  peace  for  any  act  done  in  his  Ju- 
14  L.  R  A. 


dicial  capacity  is  not  liable  in  a  civil  action.    Tyler 
V.  Alford,  38  Me.  530. 
f    Or,  coming  a  little  closer  to  the  question,  — 

A  judicial  officer  is  not  liable  civilly  unless  he 
acts  willfully  or  corruptly.  Wasson  v.  Mitchell,  18 
Iowa,  158. 

No  action  lies  against  a  Justice  of  the  peace  for  an 
act  done  Judicially  and  within  the  scope  of  his  Ju- 
risdiction, unless  he  acts  corruptly  or  from  impure 
motives  (Gregory  v.  Brown,  4  Bibb,  28,  7  Am.  Dec. 
731);  or  unless  fraud  or  collusion  is  shown.  Peake 
V.  Gantey,  8  McGord,  L.  71. 

But  there  are  some  direct  expressions  of  opinion 
upon  the  subject.  In  Bradley  v.  Fisher,  80  U.  S.  13 
Wall.  835,  20  L.  ed.  646.  the  Supreme  Court  of  the 
United  States  caUs  particular  attention  to  the  sub- 
ject by  correcting  an  expression  in  Randall  v. 
Brigham,  74  U.  S.  7  Wall.  523.  19  L.  ed.  285,  and 
states:  ''Judges  of  courts  of  superior  and  general 
jurisdiction  are  not  liable  to  civU  actions  for  their 
Judicial  acts,  even  when  such  acts  are  in  excess  of 
their  Jurisdiction  and  are  alleged  to  have  been  done 
maliciously  or  corruptly."  See  also  Fray  v.  Black- 
bum,  3  Best  &  S.  575;  Stone  v.  Graves,  8  Mo.  148,  40 
Am.  Dec.  131;  Elmore  v.  Overton,  2  West.  Rep.  309, 
104  Ind.  548, 54  Am.  Rep.  348. 

A  declaration  charging  a  Justice  of  the  peace 
with  willfully  and  maliciously  receiving  a  false 
and  groundless  complaint  which  resulted  in  the 
willful  and  malicious  conviction  and  sentencing 
of  complainant  to  pay  a  fine  and  his  committal  to 
prison  was  held  bad.  Pratt  v.  Gkirdner,  2  Gush.  63, 
48  Am.  Dec.  652. 

An  action  will  not  lie  for  official  misconduct  in  a 
Judicial  officer,  though  of  special  and  limited  Juris- 
diction, and  though  such  misconduct  be  corrupt 
and  malicious,  tf  a  statute  declare  his  own  record 
to  be  conclusive  evidence  in  all  courts  of  the  facts 
therein  contained.  Cunningham  v.  Bucklin,  8 
Cow.  178. 18  Am.  Dec.  432. 

10 
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We  are  inclined  to  think  that  this  was  not  a 
case  for  holding  the  magistrate  liable  to  an  ac- 
tion on  the  part  of  the  plaintiff  in  the  nature 
of  trespass  to  recover  damages  for  his  illegal 
imprisonment.  In  this  case  there  seems  to 
have  been  no  question  but  that  the  justice,  in 
all  that  he  did,  acted  in  entire  good  faith. 
The  district  attorney  appeared  for  the  people 
before  the  magistrate,  and  contended  that  the 
magistrate  had  exclusive  jurisdiction  to  try  the 
case  under  the  particular  statute.  The  justice 
so  decided.  The  Court  of  Sessions  of  Jeffer- 
son County,  upon  appeal,  concurred  in  that 
construction  of  the  statute;  and  although  the 

general  term  of  the  supreme  court  came  to  a 
ifferent  conclusion,  in  the  correctness  of 
which  we  concur,  it  is  yet  manifest  that  there 
was  at  least  color  for  different  constructions  of 
the  terms  of  the  Act.  It  would  be  a  pretty 
hard  rule  which,  under  such  circumstances, 
should  hold  a  magistrate  liable  to  be  cast  in 
damages  for  an  honest  mistake  in  judgment 


upon  a  question  of  law  in  a  proceeding  over 
which  he  had  jurisdiction  up  to  the  moment 
when  he  was  called  upon  to  decide  the  question. 
It  seems  to  us  there  is  no  public  policy  which 
demands  such  a  measure  of  liability  on  the 
part  of  inferior  magistrates,  and  we  think  we 
are  not  overruling  anv  case  in  this  or  in  the 
old  supreme  court,  t'he  rule  is  clear  enough; 
but  in  this  as  in  so  many  other  cases  the  diffi- 
culty consists  in  its  proper  application.  We 
have,  as  we  believe,  properly  applied  it  in  thiS' 
case.  We  have  also  looked  at  the  other  ques- 
tions appearing  m  the  record,  the  exceptions^ 
of  the  plaintin  taken  on  the  trial,  and  the  rul- 
ings of  the  court  thereon,  and  we  think  no  er- 
ror was  committed  calling  for  a  new  trial. 

The  order  of  the  General  Term  granting  a- 
new  trial  must  therefore  be  reveried,  and  the 
judgment  of  nonsuit  affirmed,  with  costs  to* 
the  defendants  in  all  courts. 

All  concur,  except  Finch*  J,,  absent. 


An  aotlon  will  lie  against  a  justloe  nr  ho  corruptly 
refuses  to  take  security  required  to  be  firiven  on 
the  prosecution  of  an  appeal,  such  prooeedings 
being  of  a  ministerial  and  not  a  judicial  character. 
Tompkins  v.  Sands,  8  Wend.  402,  24  Am.  Dec  46: 
Hardison  v.  Jordan,  0am.  &  N.  (N.  C.)  454. 

OfficUAonets;  (ntermeddUna;  corrupt  use  of  a/uthority- 

If  the  magistrate  acts  officiously  in  issuing  a  war- 
rant for  arrest  without  a  complaint  on  oath  or 
perEonal  knowledge  that  a  complaint  has  been 
made.he  is  liable.  Flack  v.  Harrington,  1  111.  165, 
12Am.  Dec.170. 

Where  a  Justtce  Issued  an  execution  against  the 
body  of  a  defendant  who  was  by  law  privileged 
from  Imprisonment  voluntarily,  and  without  the 
request  ortauthority  of  the  plalntUT,  he  was  held 
liable  to  an  action  of  false  imprisonment.  Percival 
V.  Jones,  2  Johns.  Cas.  49. 

Where  a  Justice  of  the  peace  instigated  the  exe- 
cution of  a  state  warrant  for  felony  nine  months 
after  the  warrant  had  issued,  the  party  who  pro- 
cured it  having  made  no  recent  application  to 
have  it  executed,  doing  so  from  motives  of  per- 
sonal ill-will,  he  was  held  liable.  Garvin  v.  Block- 
er, 2  Brev.  167. 

Where  a  Justice  of  the  peace  caused  an  action  to  be 
instituted  upon  a  promissory  note  of  which  be  was 
the  owner  returnable  before  himself,  and  rendered 
Judgment,  issued  execution,  and  caused  defend- 
ants arrest  andl  commitment  to  Jail,  he  was  held 
liable  in  trespass.    Dyer  v.  Smith,  12  Conn.  884. 

So  in  an  action  of  unlawful  imprisonment  evi- 
dence is  competent  that  defendant  as  a  trial  Jus- 
tice suffered  plaintiff,  whom  he  had  sentenced  to 
pay  a  fine,  tof  go^at  large  and  ten  weeks  after  com- 
mitted him  to  Jail  for  the  purpose  of  extorting 
money  from  him.    Fisher  v.  Deans.  107  Mass.  118. 
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Proeeedtnos  after  judgment. 

The  rendition  of  a  flnal  Judgment  terminates  the- 
Judidal  duty  of  a  Justice,  and  all  further  acts  in  the 
cause  are  ministerial.  Sullivan  v.  Jones.  2  Gray^ 
570. 

So  where  the  Justice,  after  finally  disposing  of  a 
cause,  committed  a  witness  to  prison  for  contempt- 
at  the  trial,  he  was  held  liable  to  an  action  by  the- 
witness.    Clarke  v.  May,  2  Gray,  410. 

Where  a  Justice,  after  finding  one  guilty  of  de- 
stroying game  who  had  effects  which  might  have- 
been  distrained,  sent  him  immediately  to  prison 
without  endeavoring  to  levy  a  distraint,  he  was 
liable.    Hill  v.  Bateman,  1  Strange,  710. 

If  upon  regular  conviction  the  magistrate  pro- 
ceeds to  commit  the  party,  an  action  will  lie  if  the 
warrant  of  commitment  does  not  show  an  off^ise 
over  which  he  had  Jurisdiction.  Wickes  v.  Qut- 
terbuck,  2  Bing.  488. 

Where  a  Justice  regularly  imposed  a  fine  with 
imprisonment  for  ten  days  In  default  of  payment^ 
and  issued  his  warrant  of  commitment  reciting 
Judgment  for  the  fine  and  that  in  default  of  pay- 
ment defendant  be  imprisoned  until  the  fine  was 
paid  or  until  discharged  by  due  course  of  law,  he- 
was  held  liable  for  issuing  the  warrant.  La  Roe  v.. 
Roeser.  8  Mich.  687. 

In  receiving  a  bond  for  the  prosecution  of  an 
appeal,  a  Justice  acts  as  ministerial  officer,  and  if 
he  refuses  it  without  objection  to  its  legal  suffi- 
ciency, he  will  be  liable.  People  v.  Dutchess- 
(}ounty  Ct.  Judges,  7  Cow.  487:  Tompkins  v.  Sands,. 
8  Wend.  468,  24  Am.  Dec.  46. 

Taking  insufficient  security  upon  an  appeal  bond 
will  not  render  a  Justice  liable  unless  he  acted  from 
corrupt  motives.    Lester  v.  Governor,  12  Ala.  624. 

H.  P.  F. 
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CROWN  POINT  IRON  CO.,  Appt, 

V. 

iETNA  INSURANCE  CO.,  Respt 


SAME,  Appt, 

V, 

BOATMANS  FIRE  &  MARINE    INSUR- 
ANCE CO.,  Respt. 


SAME.  AppL, 
LANCASHIRE  INSURANCE  CO.,    Bespt. 


SAME,  Appt., 

PENNSYLVANIA  INSURANCE   CO. 
Pittsburg,  Respt, 


of 


SAME.  Appt., 
PEOPLE'S  INSURANCE  CO.,  Eespt. 


SAME.  Appt., 

V. 

HAMBURG-BREMEN  FIRE  INSURANCE 

CO.,  Bespt. 


( N.  Y.. 


.) 


1.  The  surrendep  €if  a  policy  with  a 
quest  that  it  be  terminated  operates  ipso 
facto  as  a  cancellation  where  the  policy  provides 
that  the  ^insuranoe  may  be  terminated  at  any 
time  at  the  request  of  the  assured.** 

8.  Mailings  a  letter  incloslii^  policiefl 
fbr  caneellatioii  will  effect  such  cancellation 
only  when  it  is  actually  received  by  the  Insurer 
or  his  representative,  and  the  policies  will  be 
bindingr  in  case  of  loss  while  the  letter  is  in  the 

(October  13, 1891.) 

APPEALS  by  plaintifif  from  orders  of  the 
€}eueral  Term  of  the  Supreme  Court, Third 
Department,  reversiog  -judgments  entered  in 
the  office  of  the  clerk  of  Essex  County  upon 
reports  of  the  referee  is  favor  of  plaintiff  in 
actions  brought  to  recover  the  amounts  alleired 
to  be  due  on  certain  fire  insurance  policies. 
First  ease  affirmed.     Others  reversed. 

Statement  by  Vann,  J. : 

Appeals,  in  each  of  these  actions,  from  an 
order  of  the  General  Term  of  the  Supreme 
Court  of  the  Third  Judicial  Department,  re- 
versing a  judgment  in  favor  of  the  plaintiff 
entereci  on  the  report  of  a  referee.  Each  ac- 
tion was  based  on  a  policy  of  fire  insurance  is- 
sued by  the  defendant  against  whom  it  was 
brought,  upon  a  quantity  of  charcoal  belonging 
to  the  plaintiff.  The  defense,  aside  from  a 
specific  denial  of  certain  allegations  in  the  re- 

NoTB.— Eor  note  on  cancellation  of  Insurance  pol- 
icy, see  Quonff  Tue  Sinir  v.  Anfflo-Nevada  Assur. 
Corp.  (OaL)  10  L.  B.  A.  144, 
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spective  complaints,  was  that  prior  to  the  fire 
the  plaintiff  surrendered  the  several  policies 
for  cancellation,  and  thereby  terminated  the 
insurance  thereunder.  The  actions  were  tried 
and  argued  together,  and  only  one  appeal-book 
was  laid  before  the  court.  During  the  year 
1886  George  Page  was  the  agent  of  the  iBtna 
Insurance  Company  at  Crown  Point,  and  Mer- 
edith B.  Little  was  the  agent  of  the  other  de- 
fendants at  Glens  Falls.  Each  was  authorized 
by  the  company  that  he  represented  to  issue 
policies,  accept  policies  for  cancellation,  and 
terminate  insurance  at  the  request  of  the  in- 
sured. Page  issued  the  policy  in  behalf  of  the 
JStna,  and,  as  the  agent  of  the  plaintiff,  pro- 
cured Little  to  issue  the  others.  Alvin  L.  In- 
man  was  the  general  manager  and  Henry  L. 
Reed  the  assistant  general  manager  of  the  plain- 
tiff, and  the  name  and  position  of  each  was 
printed  on  the  letter-heads  used  by  that  corpo- 
ration and  its  officers.  On  July  26,  1886,  the 
plaintiff  had  twelve  policies  of  insurance,  in- 
cluding the  six  issued  by  the  defendants, 
amounting  to  $14,000,  upon  a  quantity  of  char- 
coal that  it  usckI  in  its  business  of  manufactur- 
ing iron.  About  that  time  Inman  and  Reed 
visited  the  mines  of  the  plaintiff,  and  there 
learned  that  its  stock  of  charcoal  was  much 
reduced,  whereupon  Inman  told  Reed  to  cancel 
some  of  the  policies,  and,  if  he  could  procure 
a  return  of  the  unearned  premiums  pro  rata,  to 
cancel  them  all,  but  in  any  event  to  cancel 
some.  July  28th.  Reed,  as  assistant  general 
manager  .wrote  to  Page  as  follows:  *  'Herewith 
I  send  you  insurance  policies  on  charcoal  for 
cancellation.  Our  stock  is  nearly  used  up. 
We  should  be  allowed  for  the  unexpired  time 
pro  rata  on  amount  paid.  .  .  .  Please  attend 
to  it  at  once."  The  names,  numbers,  amounts, 
and  dates  of  expiration  of  nine  insurance  poli- 
cies, Including  the  six  in  question,  were  enum- 
erated in  the  letter,  and  the  policies  themselves 
were  inclosed  therewith  in  an  envelope,  and 
sent  by  mail  to  Pacre,  who  received  the  package 
July  29  at  1 :30  P.  1^1.  Page  made  no  reply  to 
this  letter,  but  laid  aside  the  ^tna  policy,  and 
about  4  o'clock  that  afternoon  mailed  the  others 
to  Little  at  Glens  Falls,  with  a  letter  in  which 
he  stated :  *  'I  inclose  the  following  policies  for 
cancellation,  as  the  stock  of  charcoal  is  used 
up. "  After  giving  the  names,  etc. ,  of  the  eight 
policies,  he  continued:  "Make  the  rebate  as 
high  as  you  can.  .  .  .  Please  make  out  a  bill 
stating  the  amount  you  can  allow  on  each  policy 
for  me  to  show  Mr.  Reed,  the  agent  of  the 
Crown  Point  Iron  Company."  Three  of  the 
policies  thus  inclosed,  but  including  none  in- 
volved in  this  action,  were  not  issued  by  Little, 
but  were  procured  by  him  at  the  request  of 
Page,  acting  for  the  plaintiff.  The  other  five 
were  the  policies  in  suit,  that  issued  by  the 
^tna  excepted.  During  the  evening  of  the 
29th  or  the  morning  of  the  80th, — ^the  referee 
failed  to  determine  which.— Little  took  the 
package  containing  these  policies  from  his 
drawer  in  the  postoffice,  opened  it,  and  found 
it  contained  policies  of  the  plaintiff,  which  he 
supposed  were  sent  to  him  for  cancellation. 
Being  on  his  way  home,  he  replaced  the  pack- 
age in  the  drawer,  locked  it,  and  went  home. 
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Between  9  and  10  o'clock  on  the  morning  of 
the  80th  be  took  the  package  from  the  post- 
office  to  his  own  office,  and,  after  reading  the 
letter  from  Pace,  laid  it  down  with  other  letters 
to  be  answered  in  its  turn.  About  two  hours 
later  he  received  a  telegram  from  Page  to  ''re- 
turn all  policies  to-day  sent  you  last  night  on 
charcoal,"  and  he  at  once  mailed  the  policies 
and  the  dispatch  to  Page,  who  received  them 
the  next  day.  In  the  mean  time,  at  half  past 
10  on  the  evening  of  the  2Qth,  the  coal  shed 
containing  the  charcoal  was  struck  by  light- 
ning, and  a  fire  resulted  that  injured  the  prop 
erty  in  question  to  the  amount  of  $4,681.29. 
Little  had  not  heard  of  the  fire  when  he  mailed 
the  policies  to  Page,  but  both  Page  and  Reed 
knew  of  it  when  the  former,  at  the  request  of 
the  latter,  sent  the  tele^m  to  Little.  When 
Page  received  the  policies  back  he  delivered 
them,  together  with  the  ^tna  policy,  to  the 
plaintiff,  but  a  day  or  two  afterwards  Reed  re- 
turned the  latter  to  him  at  his  request,  and 
upon  his  assurance  that  it  would  not  affect  the 
liability  of  the  parties,  and  he  wrote  "canceled" 
opposite  the  entry  thereof  on  his  policy  register. 
When  he  made' his  next  monthly  report  he 
forwarded  it  to  the  home  office.  Pace  did  not 
assume  to  terminate  the  policy  issued  by  him, 
except  in  the  manner  stated,  and  Little  took  no 
action  whatever  towards  terminating  the  poli- 
cies that  he  issued.  The  plaintiff  made  no  at- 
tempt to  surrender  three  of  the  twelve  policies 
that  covered  the  charcoal  on  the  28th  of  July, 
when  Reed  wrote  the  letter  of  that  date  to 
Page.  It  was  conceded  that  those  three  poli- 
cies, covering  the  charcoal  to  the  amount  of 
$2,883.34,  were  in  force  at  the  time  of  the  fire. 

Mr.  Richard  L.  Hand,  with  Mestrs. 
Waldo  &  McLanshlln,  for  appellant: 

There  was  no  "  complete  surrender."  The 
policies  were  not  sent  in  for  cancellation  with- 
out conditions.  Reed  had  neither  authority 
nor  intention  so  to  do.  The  language,  *  *I  send 
you  policies  for  cancellation,  we  should  be 
allowed  pro  rata  on  the  amount  paid,"  is  a 
proposition  for  cancellation  on  those  terms. 
At  all  events,  it  may  be  found  as  a  fact  that  it 
was  such,  and  having  been  so  found,  the  gen- 
eral term  could  not  reverse,  because,  per- 
chance, it  would  have  found  differently. 

Aldridge  v.  AldHdge,  120  N.  Y.  614;  Roberts 
V.  Tobias,  Id.  1. 

The  construction  of  these  letters,  in  the  light 
of  the  situation,  became  a  question  of  fact; 
and  the  referee  has  found  the  facts  supporting 
our  contention. 

First  Nat,  Bank  of  Spring  fief d  v.  Dana,  79 
N.  Y.  108;  White  v.  Eopt,  73  N.  Y.  506. 

To  terminate  the  policy  requires  action  by 
the  underwriter.  He  is  not  obliged  to,  but,  in 
his  own  language,  "may"  do  so,  if  he  assent 
to  that  request.  Here  there  is  no  pretense  of 
an  assent. 

In  case  of  the  ^tna,  the  agent  forwarded 
notice  of  loss  and  called  for  an  adjuster,  after 
returning  this  policy,  and  the  defendant  sent 
on  its  adjuster,  thus  distinctly  recognizing  the 
fact  that  there  had  been  no  termination  and 
that  the  risk  existed  at  the  time  of  the  fire. 

Like  a  forfeiture,  if  the  underwriter  does  any 
act  based  upon  the  policy,  this  is  a  waiver. 

Titus  V.  Olms  Falls  Ins.  Co.  81  N,  Y;  410; 
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Shearman:  v.  Niagara  F.  Ins.  Co.  46  N.  Y.  526, 
7  Am.  Rep.  380;  Boby  v.  American  Cent.  Ins. 
Co.  120  N.  Y.  510;  Armstrong  v.  Agricultural 
Ins.  Co.  of  Watertown,  66  Hun,  899. 

But  to  effect  a  termination,  under  the  lan- 
g[uage  of  these  contracts,  the  minds  of  the  par- 
ties must  meet.  The  proposal  by  the  insured 
must  be  accepted  by  the  underwriter. 

Train  v.  Holland  P.  Ins.  Go.  62  N.  Y.  598, 
68  N.  Y.  208;  Stevens  v.  Oomstoek,  12  Cent. 
Rep.  827,  109  N.  Y.  655;  Eliason  v.  Benshaw, 
17  U.  S.  4  Wheat.  225,  4  L.  ed.  556.  See  also 
UarnickeU  v.  New  York  L.  Ins.  Cb.  2  L.  R. 
A.  150,  111  N.  Y.  390;  Von  Wien  v.  Scottish  U. 
A  Nat.  Ins.  Go.  118  N.  Y.  94. 

Actual  payment,  or  tender,  of  the  return 
premium  is  necessary  to  effect  cancellation  of 
the  policy,  in  case  of  termination  at  the  request 
of  the  insured  as  well  as  where  the  under- 
writer exercises  its  option  to  cancel. 

1  Wood,  Fire  Ins.  2d  ed,  p.  288. 

The  plaintiff  never  assumed  to  cancel  or  to 
declare  the  policies  terminated.  The  policiea 
were  simply  sent  in  **  for  cancellation.  This 
could  not  terminate  the  risk,  if  the  assured  had 
power  to  terminate. 

Van  Valkenhurgh  v.  Lenox  F.  Ins.  Co.  51 
N.  Y.  465. 

Mr.  A.  H.  Sawyer*  for  respondents  : 

The  forwarding  of  these  policies  by  mail 
with  information  that  they  were  surrendered 
for  cancellation  and  without  any  conditions 
whatever,  is  analogous  to  the  acceptance  by  mafl 
by  one  party  of  a  proposition  made  by  another, 
and  in  such  case  when  a  proposition  for  a  con- 
tract of  any  description  has  been  made  by  one 
party  to  another,  and  the  acceptance  of' such 
proposition  has  been  made  by  the  other  party 
by  mail,  the  contract  is  complete  the  moment 
that  the  letter  accepting  such  proposition  is 
deposited  in  the  postoffice. 

Taploe  V.  Merchants  F.  Ins.  Go.  of  Baltimore, 
50  U.  S.  9  How.  890,  18  L.  ed.  187;  Vassar  v. 
Camp,  11  N.  Y.  441;  Mactierv.  Frith,  6  Wend. 
108,  21  Am.  Dec.  262;  Brisban  v,  Boyd.  4 
Paige,  17,  8  L.  ed.  822;  Trevor  v.  Wood,  86  N. 
Y.  807,  93  Am.  Dec.  511;  Buggies  v.  American 
Cent.  Ins.  Co.  114  N.  Y.  415. 

The  return  of  the  policies  in  question  by 
Little,  upon  Page's  direction,  in  ignorance  of 
the  fact  that  the  property  covered  by  the  pol- 
icies had  been  destroyed  by  fire,  did  not  restore 
the  policies  to  life. 

Wood,  Fire  Ins.  2d  ed.  506;  May,  Ins.  §  200. 

Failure  to  disclose  facts  is  such  a  conceal- 
ment as  would  vitiate  a  policy. 

New  York  Bowery  F.'ins.  Co.  v.  New  York 
F.  Ins.  Co.  17  Wend.  859;  Bebee  v.  Harford 
County  Mut.  F.  Ins.  Co.  25  Conn.  51,  65  Am. 
Dec.  558. 

If  the  p<^licies  had  been  once  surrendered, 
the  taking  them  back  after  the  fire  would  not 
revive  the  contract  or  make  a  new  one. 

Train  v.  Holland  P.  h^.  Co.  62  N.  Y.  598. 

Vann,  J.,  delivered  the  opinion  of  the  court: 
The  question  presented  by  these  appeals  is 
whether  the  policies  were  canceled  or  termi- 
nated before  the  fire  occurred.  The  Statute 
regulating  the  cancellation  of  fire  insurance 
policies  provides  that  "  any  .  .  .  corpora- 
tion transacting  the  business  of  fire  .  .  • 
insurance  in  this  State  shall  cancel  any  policy 
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of  insurance  hereafter  issued  or  renewed  at 
any  time  by  request  of  the  party  insured." 
Laws  1880,  chap.  110,  §  8.  The  command  of 
the  statute  is  clear,  and  no  discretion  or  option 
is  left  to  the  Company.  The  sole  requirement 
to  set  the  command  in  motion  is  a  request  by 
the  insured,  and,  after  that  request  is  made, 
the  further  continuance  of  the  contract  would 
be  in  contravention  of  the  statute.  Each  of 
the  policies  in  question  contains  a  provision 
that  the  "  insurance  may  be  terminated  at  any 
time  at  the  request  of  the  assured."  While 
the  method  of  terminating  the  insurance,  upon 
the  motion  of  the  insured,  is  not  specified  ex- 
cept that  the  insured  party  is  to  request  it,  the 
language  of  the  contract  indicates  that  the  sub^ 
ject  is  within  his  control,  and  that  the  termi- 
nating act  is  to  be  done  by  him  alone,  without 
any  concurrent  or  supplemental  act  on  the  part 
of  .the  Company.  The  word  ''may "is  the 
language  of  the  insurer,  used  for  the  benefit 
of  the  insured,  and  should  receive  a  liberal 
construction  to  that  end.  As  thus  used  it  is 
not  permissive,  but  imperative,  nnd  is  in  the 
nature  of  '*  must"  or  '*  shall."  Otherwise  the 
provision  in  which  it  occurs  is  useless,  because 
the  parties  who  made  the  contract  could,  of 
course,  terminate  it  by  mutual  consent  without 
any  such  stipulation.  But  while  it  takes  two 
to  make  a  contract,  one  may  end  it,  if  the 
contract  itself  so  provides.  Thus,  by  the  next 
sentence  of  the  policies,  provision  is  made  for 
the  termination  of  the  insurance  on  motion  of 
the  insurer  in  these  words:  '*  The  insurance 
may  also  be  terminated  at  an^  time  at  the  op- 
tion of  the  Company,  on  giving  notice  to  that 
effect,  and  refunding  a  ratable  proportion  of 
the  premium  for  the  unexpired  terra."  Here 
the  method  of  effecting  the  termination  is  spe- 
cified by  requiring  the  insurer  to  give  notice 
to  the  assured,  and  return  the  unearned  pre- 
mium. Griffey  v.  iVdw  York  Cent,  Ins,  Co, 
100  N.  Y.  417,  1  Cent.  Rep.  628,  58  Am.  Rep. 
202;  Van  Valkenlmrgh  v.  Lenox  F,  Ins.  Co,  61 
N.  Y.  465.  No  consent  of  the  insured  is  es- 
sential. No  meeting  of  minds  is  required. 
No  act  on  his  part  is  necessary.  The  contract, 
through  the  force  of  its  own  provisions,  is 
ended  by  the  action  of  the  insurer  only.  Stone 
V.  Franklin  F,  Ins.  Co,  of  Boston,  105  N.  Y. 
548,  7  Cent.  Rep.  749. 

AJthough  the  language  of  the  parties  is  at  the 
"  request  of  the  assured  in  the  one  instance, 
and  on  "  notice"  to  the  assured  in  the  other, 
we  think  that  in  both  it  is  within  the  power  of 
the  party  desiring  to  end  the  contract  to  do  so 
without  either  consent  or  action  on  the  part  of 
the  other.  When  the  insured  surrenders  the 
policy  and  requests  that  it  be  canceled,  he  can 
do  no  more.  Unless  that  ends  the  contract  he 
is  powerless  to  end  it,  and  the  company,  while 
able  itself  to  hang  on  or  let  go  as  it  wishes,  can 
hold  him  against  his  will.  An  insolvent  in- 
surer, by  refusing  to  cancel,  would  prevent  the 
insured  from  procuring  other  insurance.  The 
right  of  action  for  the  unearned  premium 
would  not  be  complete  without  the  assent  of 
the  insurer,  and  that,  in  effect,  would  be  a  new 
agreement.  It  was  not  necessary,  as  we  think, 
that  there  should  be  any  action  on  the  part  of 
the  Company.  No  formal  cancellation  or 
physical  defacement  of  the  policy  was  required , 
because,  by  virtue  of  the  contract  and  the  stat- 
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ute,  the  surrender  of  a  policy  with  a  request 
that  it  be  terminated  operates  as  ^  cancellation, 
even  if  the  insurer  absolutely  refuses  to  permit 
it  to  be  canceled. 

In  Train  y,  Holland  P,  Tns,  Co,,  62  N.  Y. 
698,  68  N.  Y.  208,  it  was  held  that  a  surrender 
of  a  policy  by  the  insured,  and  the  acceptance 
of  it  by  the  authorized  agent  of  the  insurer, 
with  the  intention  on  the  part  of  both  that  it 
should  no  longer  be  a  contract,  was  in  effect  a 
cancellation  of  it.  In  that  case,  which  arose 
prior  to  the  passage  of  the  statute,  it  did  not 
appear  on  either  occasion  when  it  was  before 
this  court,  as  an  examination  of  both  appeal- 
books  shows,  that  the  policy  surrendered  con- 
tained any  provision  upon  the  subject  of  sur- 
render or  cancellation.  Hence  the  decision 
proceeded  upon  the  theory  of  a  new  arrange- 
ment involviDg  a  meeting  of  minds,  but  even 
then  nothing  was  required  to  be  done  by  the 
company  to  terminate  the  contract.  See  also 
Atlantie  Ins,  Co,  v.  Ooodall,  85  N.  H.  828, 886; 
Walters  v.  St,  Joseph  F,  Ins.  Co.  89  Wis.  489. 

In  order  to  terminate  the  insurance  it  was 
necessary  that  the  "request"  required  by  the 
statute  and  the  contract  should  be  made  by 
one  authorized  to  act  in'the  matter  in  behalf  of 
the  plaintiff  to  one  having  adequate  authority 
from  the  defendants.  The  act  of  Reed  in  sur- 
rendering the  policies  was  the  act  of  the  plain- 
tiff, because,  aside  from  the  authority  plainly 
to  be  implied  ftom  the  position  beheld,  he  was 
expressly  authorized  to  surrender  some  of  the 
policies  covering  the  charcoal,  and,  as  he  sur- 
rendered but  part,  the  act  came  within  the  au- 
thorization. So  the  acts  of  Page  and  Little  in 
receiving  the  policies  for  cancellation  were  the 
acts  of  the  respective  defendants  whom  they 
represented,  as  it  was  conceded  on  the  trial  that 
they  "had  authority  to  accept  policies  of  in- 
surance for  cancellation  and  to  terminate  insur- 
ance at  the  request  of  the  insured."  As  to  the 
j£tna  policy,  therefore,  the  case  stands  as  if 
the  insured  had  handed  it  to  the  insurer,  and 
had  stated,  as  Reed  wrote  to  Page  on  July  28, 
1886,  that  it  was ' '  for  cancellation.  Our  stock 
is  nearly  used  up.  We  should  be  allowed  for 
the  unexpired  time  pro  rata  on  amount  paid. 
.  .  .  Please  attend  to  it  at  once."  Thus  we 
have  an  absolute  surrender  of  the  policy,  with 
an  unqualified  request  that  it  be  canceled  "at 
once,"  because  it  was  no  longer  needed.  No 
condition  was  involved,  for  neither  surrender 
nor  request  was  dependent  on  the  rate  of  the 
return  premium.  The  writer  simply  expressed 
the  opinion  that  there  should  be  a  pro  rata  al- 
lowance, but  did  not  request  cancellation  if, 
nor  forbid  it  unless,  the  amount  suggested  wa» 
allowed.  Hence  we  unite  with  the  learned 
general  term  in  saying  that  "the  plaintiff  had 
done  in  respect  to  the  iBtna  Company  all  that 
was  needed."  It  had  given  up  its  policy  to  a 
person  authorized  to  receive  it,  and  had  re- 
quested cancellation .  The  policy ,  bavin  g  beett 
actually  terminated,  was  not  revived  by  taking 
it  back  under  the  circumstances  stated.  IVain 
V.  Holland  P.  Tns.  Co,  siipra. 

The  order  appealed  from  in  the  action  against 
that  company  should  therefore  be  affirmed, 
and  judgment  absolute  rendered  against  the 
plaintiff,  in  accordance  with  the  stipulation 
contained  in  its  notice  of  appeal. 

The  cases  against  the  other  defendants  are- 
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less  clear,  and  tbe  result  reached  less  satisfac- 
tory, because  it  rests,  of  necessity,  upon  an  ar- 
bitrary presumption,  and  may  or  may  not  be 
in  aocoitlance  with  justice.  What  has  already 
been  said  applies  to  those  cases  down  to  the 
time  that  the  policies  involved  therein  reached 
the  hands  of  Page,  who,  as  to  those  policies,  was 
not  the  agent  of  the  insurer,  but  of  the  insured . 
When  they  reached  his  hands,  therefore,  his 
possession  was  the  possession  of  the  plaintiff.  He 
promptly  mailed  them,  however,  to  Little,who 
stood  in  the  place  of  the  insurer,  so  far  as  the 
receipt  of  policies  for  cancellation  was  con- 
cerned. Page  had  no  power  lo  impose  condi- 
tions, and,  as  we  read  his  letter,  he  assumed 
none.  He  followed  the  language  of  his  instruc- 
tions by  stating  that  he  inclosed  the  policies 
'*f or  cancellation,"  giving  as  the  reason  that 
the  stock  of  charcoal  was  used  up.  He  re- 
quested as  high  a  rebate  as  possible,  and  that  a 
statement  of  the  amount  allowed  on  each  pol- 
icy should  be  sent  him  to  show  to  Reed,  but  he 
named  neither  sum  nor  rate,  even  by  way  of 
suggestion,  and  left  nothing  open  so  that  he 
could  recede  if  the  allowance  was  not  satisfac- 
tory. If  he  was  simply  trying  to  find  out  what 
terms  he  could  get  In  case  of  a  surrender,  why 
did  he  send  on  the  policies  before  he  knew  what 
the  companies  would  do? 

It  is  contended  bv  the  defendants  that  the 
mailing  of  the  policies  with  a  letter  stating  the 
object  sufficed  to  cancel  them,  because  it  was 
equivalent  to  the  acceptance  of  a  proposition 
by  mail;  and  the  following  cases  are  cited, 
among  others,  in  support  of  the  position. 
Tretor  v.  Wood,  U  N.  Y.  807,  98  Am.  Dec.  511; 
Vanar  v.  Camp,  11 N.  Y.  441;  MaciierY.  Frith, 
6  Wend.  108,  21  Am.  Dec.  262:  Bruban 
T.  Boyd,  4  Paige,  17,  3  L.  ed.  822.  These  were 
cases  of  contracting  wholly  by  letter  or  tele- 
gram. It  was  long  ago  held  that,  if  an  offer 
made  by  mail  is  accepted  by  mail,  the  contract 
is  complete  from  the  moment  the  letter  of  ac- 
ceptance is  mailed,  even  if  it  is  never  received. 
Vasaar  v.  Camp^  supra.  Those  cases  have  no 
application  here,  because  no  negotiation  was 
pending,  and  no  contract  was  proposed.  The 
plaintiff  did  not  make  an  offer  to  the  insurance 
companies  that  might  or  might  not  be  accepted. 
It  sought  to  do  an  act  that  would  be  binding 
on  the  companies,  whether  they  were  willing 
or  not.  That  act  was  a  surrender  of  the  poli- 
cies with  the  request  that  they  be  terminated, 
and  the  act  could  not  be  complete  until  the 
request  reached  the  companies  or  their  agent. 
The  policies  and  notice  might  have  been  sent 
by  a  messenger,  who  would  have  been  the 
agent  of  the  plaintiff  for  that  purpose.  Hav- 
ing been  sent  by  mail  it  was  none  the  less  the 
agency  of  the  plaintiff  than  if  a  messenger  bad 
been  selected.  It  was  necessary  for  the  plain- 
tiff, in  order  to  terminate  the  policies,  to  have 
its  notice  actually  i€ach  the  companies  or  their 
representatives,  and  the  instrument  selected 
for  that  purpose  was  the  agent  of  the  plaintiff, 
not  of  the  defendant.  If  the  plaintiff  lost  con- 
trol of  the  letter  as  soon  as  it  was  mailed,  that 
fact  has  no  bearing  except  upon  the  nature  of 
its  relation  to  the  agent  that  it  empowered  to 
deliver  the  package.  It  seems,  however,  that 
the  writer  of  a  letter  may  withdraw  it  from 
the  office  in  which  it  is  deposited,  or  from  the 
office  to  which  it  is  sent.    U.  8.  Postal  Laws 
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&  Regulations,  ^^  581 .  588.  If  the  letter  never 
reached  the  companies,  they  would  not  have 
been  bound,  or,  if  it  reached  them  after  a  long 
delay,  they  would  have  been  bound  only  from 
the  date  of  receipt.  So  far  as  the  delivery  of 
such  a  letter  is  concerned,  the  law  does  not 
recognize  the  agency  of  the  mail  as  of  any 
higher  or  more  binding  character  than  that  of 
an  express  company  or  a  private  individual, 
although  it  may  presume  thnt  a  letter  duly 
mailed  was  received  by  the  person  to  whom  it 
was  properly  addressed.  2  Wharton,  Ev. 
§  1824;  Pow.  Ev.  81-86.  When  did  the  no- 
tice reach  the  companies  or  their  agent  Mr. 
Little?  If  it  reached  him  before  the  fire,  the 
policies  were  terminated  ipso  facto,  and  were 
not  in  force  when  the  loss  occurred.  If  it 
reached  him  after  the  fire,  then  tbe  policies 
were  in  force  when  the  loss  occurred,  and  tbe 
character  of  the  contract  was  thereby  changed 
from  a  contingent  to  a  certain  liability  on  the 
part  of  the  insurer.  A  cause  of  action  based 
on  an  absolute  debt  forthwith  accrued  to  the 
plaintiff  that  was  not  extinguished  by  the  sub- 
sequent receipt  of  the  policies  by  Little.  Stone 
V.  Franklin  F.  Ins.  Co.  of  Boston,  105  N.  Y. 
548,  550,  7  Cent,  Rep.  749;  Van  Valkenburgh 
V.  Lenox  F.  Ins.  Co.  51  N.  Y.  465,  467. 
Whether  such  receipt  would  take  effect  from 
its  date,  as  to  losses  subsequently  occurring,  is 
not  here  involved,  and  it  is  only  necessary  now 
to  decide  that  it  had  no  retroactive  effect  as  to 
losses  that  had  already  occurred.  If  the  letter 
was  in  process  of  transmission  at  the  time  of 
the  fire,  the  request  required  both  by  statute 
and  by  contract  had  not  been  effectually  made, 
and  the  cancellation  was  incomplete.  Unfor- 
tunately the  learned  referee  did  not  determine 
whether  the  policies  reached  Little  before  or 
after  the  fire.  He  was  requested  by  the  de- 
fendants to  find  in  these  woras:  "At  or  about 
nine  o'clock  in  the  evening  of  July  29,  Mr. 
Little,  while  on  his  way  to  his  residence,  called 
at  the  post-office  and  opened  hi&  nos^offlce 
drawer,  and  found  therein  the  package  con- 
taining the  policies  in  question  lorwaraed  to 
him  by  George  Page,  opened  the  said  package, 
and  found  that  it  contained  policies  of  the 
Crown  Point  Iron  Company,  supposed  they 
were  sent  him  for  cancellation,  and  placed  the 
package  back  in  his  post-office  drawer,  locked 
it,  and  went  home."  The  referee  refused  to  so 
find  unless  the  proposed  finding  was  amended 
by  inserting  after  **  July  29"  the  words,  "or 
morning  of  July  80."  The  defendants  ex- 
cepted to  the  refusal,  but  the  testimony  of  Mr. 
Little,  the  only  witness  upon  the  subject,  was 
almost  in  the  words  of  the  finding  as  amended. 
The  referee  was  clearly  justified  in  refusing  to 
find  that  the  letter  reached  the  agent  of  the  de- 
fendants on  the  29th.  Whether  this  refusal  to 
find  is  equivalent  to  a  finding  against  the  fact 
or  not  (Standard  Oil  Go.  v.  Triumph  Ins.  Co.  64 
N.  Y.  85),  there  was  a  failure  to  find  the  fact 
essential  to  a  successful  defense.  The  plaintiff 
was  entitled  to  recover  unless  the  defendants 
established,  and  the  referee  found,  either  that 
the  policies  had  been  terminated,  or  the  facts 
from  which  the  law  would  infer  a  termination. 
The  burden  of  proof  was  upon  them  to  estab- 
lish the  facts  necessary  to  make  oat  that  de- 
fense, and  one  of  them  was  that  Page's  letter 
reached  Little  before  the  fire  occurred.    Hav. 
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ing  failed  to  do  this,  they  failed  utterly,  and 
therefore  the  order  appealed  from  in  each  of  the 
'OetioM,  except  that  against  the  .^Etna  Inmranre 
Company ^  ihould  be  reversed,  and  the  judgment 


entered  on  the  report  of  the  referee  affirmed, 
with  costs. 
All  concur. 


CALIFORNIA  SUPREME  COURT. 


Henry  BONETTI,  Bespt., 

V, 

J.  M.  TREAT  and  William  R.   Porter, 

Appt. 


( 


Gal. 


.) 


1.  One  who  enters  into  posseaaion  of  a 
leasehold  under  a  written  assi^^nment 
of  tbe  lease»  by  which  he  undertakes  to  pay 
all  rent  that  may  become  due  under  the  lease, 
thereby  becomes  tenant  of  the  lessor  by  privity 
of  estate,  and  is  bound  to  pay  the  rent  pro- 
Tided  by  the  covenants  in  the  lease,  which  are 
covenants  runninff  with  tbe  land. 

JB.  A  lessee  who  has  oovenanted  to  pay 
rent  is  not  released  from  hfs  covenant  by  a 
written  assignment  of  his  lease  and  delivery  of 
tbe  premises  to  his  assignee,  who  is  accepted  as 
tenant  by  the  lessor. 

3*  The  abandonment  of  the  leased 
premises  by  one  who  has  entered  into  posses' 
sion  under  a  written  assignment  from  the  lessee 


will  not  relieve  him  from  liability  to  pay  the  rent 
under  covenants  in  tbe  lease. 

4*  A  parol  surrender  of  premises  held 
nnder  a  written  lease  for  tlve  years  upon  a 
condition  wfaicb  is  never  fulled,  does  not  oper- 
ate as  a  dissolution  of  the  tenancy,  especially 
where  the  landlord  subsequently  tenders  back 
the  keys  and  insists  on  holding  the  tenant  liable, 

(September  18, 1891.) 

APPEAL  by  defendant  Porter  from  a  Judg- 
ment of  the  Superior  Ck)UTt  for  Santa  Bar- 
bara County,  in  favor  of  plaintiff  in  an  action 
brought  to  recover  rent.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Philip  Stewart  and  Riehards 
Sb  Carrier,  for  appellant: 

Re-assignment  of  lease  to  a  stranger  by  as- 
signee, or  surrender  of  possession  by  him  to 
tbe  landlord,  terminates  the  relation  between 
them  without  the  landlord's  consent 

The  remedies  of  tbe  lessor  against  his  les- 


JXcTE.—IAabflUy  ofanUinee  of  leaaelhokl  for  rent. 

Hie  performance  of  covenants  in  the  lease,  which 
ran  with  the  land,  devolves  upon  the  assignee. 
Johnson  v.  Sherman,  15  Cal.  800,  76  Am.  Deo.  481. 

The  assignee  of  a  leasehold  is  liable  to  the  lessor 
lor  rent.  Myers  v.  Silljacks,  58  Md.  8SB7 :  Legierse 
V.  Green,  61  Tex.  151 ;  D'Aquin  v.  Armant,  U  lA, 
Ann.  218;  Sutliff  v.  Atwood,  15  Ohio  St  186;  Harvey 
V.  MoOrew,  44  Tex.  412 ;  Carley  v.  Lewis,  24  Ind.  28; 
Martlneau  v.  Steele,  14  Wis.  272;  Webster  v.  Nichols, 
104  IlL  160;  Faraam  v.  Hohman,  90  HI.  312;  Her- 
baugh  V.  Zentmyer,  2  Bawie,  150;  Royer  v.  Ake,  8 
Penr.  ft  W.  401 ;  Jacques  v.  Short,  20  Barb.  280; 
Stewart  v.  Long  Island  R.  Go.  4  Gent  Rep.  116,  102 
N.  Y.  007 ;  Domain  ville  v.  Mann,  82  N.  Y.  201 :  Bed- 
lord  V.  Terhune,  80  N.  Y.  458, 86  Am.  Dec.  804;  Dan- 
iels V.  Richardson,  22  Pick.  589;  Patten  v.  Deshon, 
1  Gray,  826 :  Pitcher  v.  Tovey,  4  Mod.  71,  1  Salic.  81; 
ValUant  v.  Dodemedp,  2  Atk.  546 ;  Gray  v.  Clement, 
12  Mo.  App.  579;  Hurst  v.  Rodney,  1  Wash.  C.  C. 
975;  Sexton  v.  Chicago  Storage  Go.  129  lit  818; 
Giddings  v.  Pelker,  70  Tex.  176 ;  Springs  v.  Schenck, 
09  N.  G.  551 ;  PenneU  v.  Guffey,  ISO  Pa.  34. 

It  is  Immaterial  that  tbe  demise  Is  in  fee  reserv- 
ing a  rent.  Main  v.  Feathers,  21  Barb.  646 ;  Van 
Rensselaer  v.  Bonesteel,  24  Barb.  865;  Tyler  v. 
Heidom,  46  Barb.  489 ;  Van  Rensselaer  v.  Hays,  19 
N.  Y.  68, 75  Am.  Dec.  278. 

The  assignee  is  liable  upon  the  covenants  al- 
though the  assignment  itself  contains  no  cove- 
nants. Port  V.  Jackson,  17  Johns.  239,  affirmed,  17 
■Johns.  479. 

lAabUUy  of  equitdble  assionee, 

Onewbo  owns  the  equitable  interest  in  land,  who 
is  in  the  constructive  possession  and  receiving  the 
income  of  it,  is  liable  in  covenant  as  assignee  for 
41  ground  rent  charged  thereon,  although  the  legal 
title  Is  in  another,  and  no  trust  appears  by  deed. 
Berry  v.  M*Mullen,  17  Serg.  ft  R.  84. 
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Oround  of  the  liabUity. 

The  assignment  of  the  term  byi^he  lessee  creates 
a  privity  of  estate  between  the  lessor  and  the  as- 
signee, at  least  after  the  acceptance  of  the  lease- 
hold by  the  latter.   Salisbury  v.  Shirley,  66  Gat  285. 

Tbe  assignee  is  only  liable  personally  from  priv- 
ity of  estate,  that  Is  from  its  actual  or  beneficial 
enjoyment  or  tbe  right  to  it.  Thomajs  v.  Gonnel], 
5  Pa.  18. 

Tbe  relations  of  landlord  and  assignee  of  a  term 
do  not  result  from  the  contract  but  from  privity 
of  estate.  Sexton  v.  Chicago  Storage  Go.  129  111. 
387. 

Privity  of  contract  is  not  transmitted  on  an  as- 
signment by  the  lessee.  Congregational  Soc.  of 
Sharon  v.  Rix  (Vt^  ApHl  a,  1889. 

But  where  the  lessee  assigns  the  lease,  subject  to 
the  rents  and  conditions  thereof  to  persons  who 
enter  into  possession  and  pay  the  rent  in  his  name, 
and  he  subsequently  assigns  to  the  lessor  all  his 
claim  against  the  assignees,  privity  of  contract 
between  the  lessor  and  the  lessee  is  established. 
Marshall  v.  Llppman,  16  Hun,  110. 

The  assignee  of  a  lease  by  indenture  is  estopped 
by  the  deed  which  estops  his  assignor.  Taylor  v. 
Needham,  2  Taunt.  279. 

In  Louisiana  where  the  thing  assigned  is 
simply  tbe  right  of  occupancy  for  the  remainder 
of  the  term,  the  right  is  severed  from  the  obliga- 
tion and  the  assignee  is  not  liable  to  the  landlord 
for  the  rent    Walker  v.  Dohan,  89  La.  Ann.  748. 

Necessity  for  possession. 

The  liability  of  the  assignee  is  determined  by  the 
extent  of  his  right  of  possession  under  the  assign- 
ment, and  not  by  his  actual  possession.  St.  Louis 
Public  Schools  V.  Boatmen^s  Ins.  ft  T.  Co.  5  Ma 
App.  9t 

To  render  the  assignee  of  the  lessee  liable  for 
rent  on  the  ground  of  privity  of  estate  only  the 
assignee  must  be  in  possession  of  the  demised 
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see's  assignee  are  the  same  as  those  existing 
against  uie  original  lessee  only  when  they 
accrue  while  he  is  such  assignee. 

Civil  Code,  §  822. 

A  covenant  to  pay  rent  is  one  running  with 
the  land. 

Civil  Code,  §§  1462,  1468. 

No  one,  merely  by  reason  of  having  acquired 
an  estate  subject  to  a  covenant  running  with 
the  land,  is  liable  for  a  breach  of  the  covenant 
after  he  has  parted  with  the  estate  or  ceased  to 
enjoy  ita  benefits. 

Civil  Code,  §  1466;  Ji/arttn  v.  Black,  9 
Paige,  645,  4  L.  ed.  850;  Young  v.  Peyser,  S 
Bosw.  308:  Armstrong  v.  Wheeler,  9  Cow.  88; 
Childs  V.  Clark,  3  Barb.  Ch.  52,  5  L.  ed.  814; 
Wolveridge  v.  Stetoart,  8  Maule  &  8.  561; 
Astor  V.  L'Amoretix,  4  Sandf.  524;  Carter  v. 
HammeU,  18  Barb.  608;  Mclntyre  v.  Scott,  8 
Johns.  159;  Eaton  v.  Jaques,  2  £>ougl.  461. 

The  assignee  may  discharge  himself  from  all 
further  liability  by  assigning  his  interest  in  the 
premises  to  a  stranger,  even  if  the  assignee  is 
a  beggar,  provided  he  actually  relinquishes  the 
possession  of  the  premises. 

Johnson  V.  JSherman,  15  Cal.  290,  76  Am. 
Dec.  481;  Childs  v.  Clark,  8  Barb.  Ch.  52,  6 
L.  ed.  814;  Armstrong  v.  Wheeler,  9  Cow.  88; 
Taylor  v.  8hum,  1  Bos.  &  P.  21;  Astor  v. 
L'Amorettx,  supra;  WalUmY,  Cronly,  14  Wend. 
68. 

Mere  legal  title  without  beneficial  enjoyment 
is  not  sumdent  to  create  privity  of  estate. 


WethereU  v.  Hamilton,  15  Pa.  195;  Demain- 
aille  V.  Mann,  32  N.  Y.  197. 

Were  the  obligations  of  the  assignee  to  the 
landlord  as  fixed  and  continuing  as  those  of 
the  conventional  lessee,  nevertheless  a  surren- 
der by  him  and  acceptance  by  the  landlord  of 
the  key  of  the  leased  premises,  and  any  act 
indicatorv  of  his  intention  to  hold  them  de- 
vested 01  any  interest  or  estate  of  the  party 
surrendering,  would  determine  the  tenancy  and' 
discharge  the  assignee  or  the  lessee. 

Hegeman  v.  McArthur,  1  E.  D.  Smith,  147; 
Bos  Santos  v,  HoUinshead,  4  Phila.  57;  Hoff 
V.  Baum,  21  Cal.  120. 

Mr.  B.  F.  Thomas,  for  respondent: 

Whatever  remedies  plaintiff  had  against 
Pierce  after  tbe  assignment  he  had  against 
Porter. 

avil  Code,  §  822;  Wood,  Land.  &  T,  §§  882^ 
884,  885.  889;  Taylor,  Land.  &  T.  6th  ed. 
§§  449-451. 

The  covenant  to  pay  the  rent  runs  with  the- 
land. 

Civil  Code,  §§  1462,  1468. 

A  tenant  cannot  voluntarily  quit  the  leased 
premises  and  thereby  avoid  the  covenant  to 
pay  the  rent. 

Be  Bea,  85  Cal.  119;  Wood,  Land.  &  T. 
§  389;  12  Am.  &  Eng.  Encyclop.  Law,  p.  751;: 
Thomas  v.  Nelson,  69  N.  Y.  121;  Laughran  v^ 
STMth,  75  N.  T.  205. 

Surrender  of  a  lease  for  the  unexpired  term^ 
must  be  by  the  mutual  consent  of  the  parties. 


pr^knises.   Durand  v.  Curtis,  67  N.  Y.  11 ;  Demain- 
vllle  V.  Mann,  82  N.  Y.  201. 

Tbe  taking  poflaeasion  is  immaterial  if  there  has 
been  a  valid  and  binding  i  absolute  asBlgnment. 
Pinflrry  v.  Watkins,  17  Vt.  87V;  University  of  Ver- 
mont V.  JoBlyn,  21  Vt.  52;  Walton  v.  Cronly,  U 
Wend.  6i;  Baboock  v.  8coville,  56  HI.  461;  Bmith  v. 
Brinker,  17  Mo.  148:  WUli  v.  Dryden,  62  Mo.  819. 

Under  such  circumstances  the  assignee  is  liable 
for  rent  accruing  before  actual  possession.  Han- 
nen  v.  Bwalt^  18  Pa.  9;  Weidner  v.  Foster,  2Peor.  ft 
W.28. 

By  an  absolute  assignment  the  title  and  posses- 
sory right  pass  and  tbe  assignee  becomes  possessed 
In  law,  and  is  liable  without  taking  actual  poases- 
slon.  Walker  v.  Eleeves,  reported  as  note  to  Baton 
V.  Jacques,  2  Dougl.  466. 

If  tbe  assignee  receives  the  lease  pursuant  to  tbe 
assignment,  and  also  the  deed  of  aasignmeot  itself, 
and  retains  possession  of  them,  this  is  equivalent 
to  taking  possession  of  tbe  property  and  renders 
him  liable,  and  the  liability  for  the  rent  is  then  to 
be  governed  by  the  terms  of  the  lease  and  not  re- 
stricted to  actual  occupation.  Burton  v.  Barclay^ 
7  Bing.  746;  Blake  v.  Sanderson,  1  Gray,  836. 

But  it  has  been  held  that  the  proposition  that  an 
actual  entry  upon  tbe  demised  premises  by  an  as- 
signee is  not  requisite  in  order  to  charge  him  with 
performance  of  the  covenants  running  with  the 
land  will  hold  good  only  in  respect  of  assignments 
by  deed  recorded  and  delivered.  Sanders  v.  Part- 
ridge, 106  Mass.  658. 

There  is  a  distinction  between  a  specific  assign- 
ment and  an  assignment  for  benefit  of  creditors. 
In  the  former  case  the  assignee  by  accepting  the 
lease  becomes  liable  whether  he  enters  and  enjoys 
the  land  or  not,  but  In  the  case  of  a  general  assign- 
ment for  creditors  there  must  be  an  acceptance  to 
create  alUabiUty.  Joumeay  v.  Brackley,  1  Hilt. 
447. 

NecessUiyfor  a  valid  asslonment. 

Conceding  an  assignment  of  a  lease  to  be  void 
14  L.  R.  A. 


within  tbe  Statute  of  Frauds,  a  recovery  may  be- 
had  by  the  lessor  for  the  rent  accruing  while  the 
assignee  is  in  actual  possession  of  the  premises. 
Wolke  V.  Flendng,  1  West.  Kep.  160, 108  Ind.  110, 6ft 
Am.  Kep.  496. 

The  landlord  cannot  recover  against  one  as  as- 
signee in  an  action  of  covenant  where  it  is  shown 
that  no  assignment  was  ever  made,  but  may  resort ■ 
to  one  of  his  several  other  remedies  to  recover 
rent.    Quackenboes  v.  Clarke,  12  Wend.  666. 

The  valid  assignment  of  the  mstrument  creating- 
the  liability  for  rent  is  not  necessary  to  an  as- 
signment of  the  estate  (Brewer  v.  Dyer,  7  Cush*, 
838),  or  the  maintenance  of  an  action.  Sanders  v- 
Partridge,  106  Mass.  668. 

The  right  of  the  landlord  to  recover  rent  from 
tbe  assignee  does  not  depend  upon  tbe  fact  of  a 
valid  assignment  from  tbe  lessor;  if  the  assignee- 
takes  possession  and  has  all  the  benefits  of  an  act- 
ual assignee  he  is  estopped  from  setting  up  the  in-^ 
validity  of  bis  title.  Carter  v.  Uammett,  12  Barb.. 
262. 

But  ttiis  case  was  questioned  In  a  later  one  where- 
it  was  held  that  it  must  be  shown  that  there  baa. 
been  an  assignment  valid  in  law,  and  where  the  as- 
signment is  required  to  be  In  writing  it  is  not  suf- 
ficient to  show  one  by  parol.  Welsh  v.  Schuyler,  6- 
Daly,  412. 

How  assignment  maybe  estohfished. 

To  prove  that  defendant  is  an  assignee  it  ir 
enough  to  show  either  an  assignment  or  occupancy 
of  the  premises  or  payment  of  rent  by  him.  Pro- 
vost V.  Calder,  2  Wend.  622;  Armstrong  v.  Wheeler^ 
9  Cow.  88. 

One  m  possession  is  prima  facie  liable.  Bbling  v^ 
Fuylein,  2  Mo.  App.  262. 

But  the  presumption  may  be  rebutted  by  proof 
that  there  never  was  in  fact  an  assignment  (CroeS' 
V.  Upson,  17  Wis.  618;  Mariner  v.  Crocker,  18  Wis* 
261);  or  by  showing  that  he  is  only  under-tenant 
(Williams  v.  Woodward,  2  Wend.  488;  Aoker  v.  With- 
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avil  Code.  §  1938;  Wood,  Laod.  &  T. 
§  488;  Taylor,  Land.  &  T.  6th  ed.  §  517; 
Bedford  ▼.  Terhune,  80  N.  Y.  458.  86  Am. 
Dec.  S95,  and  notes.  See  subsec.  5  of  §  1624, 
CivU  Code,  and  §  1971.  Code  Civ.  Proc.; 
FUher  v.  MilUken,  8  Pa.  Ill,  49  Am.  Dec.  497; 
Bailey  v.  WdU,  8  Wis.  141,  76  Am.  Dec,  238. 

The  payment  of  the  money  and  the  delivery 
of  the  dairy  fixtures  were  conditions  precedent 
to  the  release  and  surrender.  The  obligation 
would  not  be  extinguished  until  the  terms  of 
the  accord  or  compromise  were  executed. 

Civil  Code,  §§  1521, 1522;  Simmons  v.  Ham- 
Hion,  56  Cal.  &8;  Re  BeU,  85  Cal.  119. 

The  surrender,  if  made,  would  not  ha^e 
operated  as  a  release  from  rent  already  accrued. 

See  Taylor,  Land.  &  T.  §  518;  S/iepard  v. 
MerriU,  2  Johns.  Ch.  276, 1  L.  ed.  877;  Sperry 
V.  MiOer,  8  N.  Y.  886;  Boe  v.  GoniDay,  74  N. 
Y.  201;  Joh-Mon  v.  Opptnheim,  55  N.  Y. 
280. 

Fitss^erald,  (7.,  filed  the  following  opin- 
ion : 

Action  for  rent  alleged  to  be  due  and  unpaid 
on  certain  demised  premises  described  in  the 
complaint.  The  answer  specifically  denies  the 
material  allegations  of  the  complaint,  and 
avers  the  neglect  and  refusal  of  plaintiff  to 
obtain  his  lessor's  consent  to  the  assignment, 
after  havine  expressly  agreed  to  do  so,  rescis- 
sion of  the  Tease,  and  surrender  of  the  premises 


bv  the  defendant  Treat,  and  the  acceptance 
of  and  entry  thereon  by  plaintiff. 

The  facts  disclosed  by  the  testimony  of  the 
witnesses  for  the  plaintiff  are  as  follows:  On 
the  9th  day  of  January.  1889.  the  plaintiff  exe- 
cuted to  the  defendant  Treat,  in  conjunction 
with  one  Pierce,  a  written  lease  of  the  prem- 
ises therein  described  for  the  term  of  five  years 
from  the  1st  day  of  August,  1888,  at  the  an- 
nual rent  of  $1,800  for  the  first  year,  and 
$2,000  for  each  and  every  year  thereafter,  pay- 
able in  two  equal  installments,  semi-annually,, 
in  advance,  on  the  1st  da^s  of  February  and 
August  of  each  year  during  the  term  of  the 
lease.  Subsequent  to  the  execution  of  the 
lease,  but  on  the  same  day.  Pierce  executed, 
with  the  consent  of  the  plaintiff,  a  written  as- 
signment of  all  his  right,  title,  and  interest  in. 
the  demised  premises  to  the  defendant  Porter, 
who,  as  part  of  the  consideration  '*of  such 
sale  or  transfer,  agreed  to  pay  all  rent  that 
may  fall  due  from  time  to  time  by  virtue  of 
the  provisions  c»f  said  lease."  Porter  immedi- 
ately entered  into  possession  of  the  premises  a» 
assignee  under  the  assignment  of  the  lease,  and 
paid  by  his  individual  check  a  part,  if  not  all, 
of  the  first  installment  of  rent.  Treat  and 
Porter  continued  ,their  joint  occupancy  of 
the  premises  until  the  latter  part  of  July  of 
that  year,  when  they  without  the  knowledge 
or  consent  of  the  plaintiff,  wholly  abandoned 
the  possession  of  the  same;  and  afterwards^ 


erOl,  4  Hill,  11?;  Colt  v.  Planer,  a  N.  Y.  647:  Bedford 
y.  Terhune,  80  N.  Y.  468.  86  Am.  Dec.  804);  or  that 
he  has  no  interest  in  the  estate.  Kain  v.  Hozle,  2 
Hilt.  811:  Bagley  v.  Freeman,  1  Hilt.  196. 

Assiininient  may  be  presumed  from  the  ciroum- 
stances  (Kemochan  v.  Whiting.  10  Jones  &  8. 480); 
as  from  exclusive  occupancy  (Ouinzbuig  v.  Claude, 
28  Mo.  App.  258);  or  from  acceptance  of  the  assiisn- 
ment  and  entering  into  the  enjoyment  of  the  es- 
tate (Sanders  v.  Partridge.  106  Mass.  668);  or  from 
entering  upon  the  premises  and  occupying  them 
daring  the  term  (Waller  v.  Thomas,  42  How.  Pr. 
816);  or  from  occupancy  and  acknowledgment  that 
it  is  under  the  lease.    Main  v.  Davis.  82  Barb.  461. 

FaeU  which  have  heen  held  sufficient  to  estaiblish  as- 
signment. 

The  purchaser  of  a  leasehold  becomes  the  assignee 
by  operation  of  law  if  not  by  express  covenant, 
and  undertakes  the  responsibility  of  an  assignee  of 
the  unexpired  term.  Trabue  v.  McAdams.  8  Bush, 
74. 

A  purchaser  under  the  foreclosure  of  a  mortgage 
or  trust  conveyance  of  the  leasehold  interest  be- 
comes an  assignee  of  the  lease  liable  during  his 
enjoyment  of  the  demised  premises.  State  v.  Mar- 
tin, 14  Lea,  OS. 

The  possession  of  a  person  soon  after  the  depart- 
ure of  the  original  lessee,  and  his  exercise  of  such 
acts  as  would  be  natural  in  an  assignee,  furnish 
presumptive  evidence  of  an  actual  assignment. 
Adams  v.  French,  2  N.  H.  887. 

A  lease  of  all  the  property  rights  and  franchises 
of  a  railroad  in  such  a  general  assignment  as  will 
bind  the  person  taking  thereunder  as  assignee  of  a 
lease  made  to  the  road  if  the  assignee  accepts  the 
assignment  by  entering  into  possession.  Ecker  v. 
Chicago,  B.  &  Q.  R.  Co.  8  Mo.  App.  228. 

Where  the  tenant  imder  a  yearly  hiring  dies  leav- 
ing his  widow  in  possession  of  the  premises  and 
she  remains  in  occupation  during  the  unexpired 
term  she  is  prima  facie  an  assignee  of  the  term. 
MIchenfelder  v.  Gunther,  66  How.  Pr.  464. 

14  L.  R.  A. 


When  the  lessee  of  lots  after  the  erection  of 
buildings  thereon  sells  them  together  with  the  un- 
expired term,  and  the  purchaser  takes  posBession 
and  rents  out  the  lots  and  pays  the  original  lessor 
the  rent  reserved  in  the  original  lease,  which  is* 
accepted,  such  purchaser  Is  to  be  regarded  as  an 
assignee  of  the  lease.  Webster  v.  Nichols,  104  HI. 
160. 

Where  the  lease  was  executed  for  a  year  at  a 
quarterly  rent,  and  a  third  person  entered  under 
the  lease  at  the  commencement  of  the  term  and 
occupied  for  the  whole  year  pairing  the  first  three- 
quarters*  rent  to  the  lessor,  a  Jury  might  infer  an 
agreement  to  pay  the  rent  to  the  lessor  so  as  to 
sustain  an  action  in  his  name  for  use  and  occupa- 
tion during  the  latter  quarter  of  the  term.  Mc- 
Farlau  v.  Watson,'8«N.  Y.  286. 

On  the  other  hand,  it  has  been  held  that  the  mere- 
facts  that  an  occupant  of  real  estate  claimed  to 
hold  under  a  lease,  that  he  paid  rent  and  taxes  ao- 
cording  to  its  terms,  that  he  had  the  lease  in  his 
possession  and  acted  as  assignee  thereof,  do  not 
make  him  liable  on  the  covenants  of  the  lease  nor 
tend  to  prove  a  written  assignment  nor  an  assign- 
ment by  operation  of  law.  Bailey  v.  Ofenstein,  7 
Mo.  App.  677. 

Eocteni  and  durationof  liaitHity, 

A  constructive  assignee  is  not  liable  for  rent  ac- 
cruing before  he  takes  possession.  Church  War- 
dens of  8t.Saviour's Southwark  v.  Smith,  8 Burr^ 
1271. 

The  legal  duty  of  an  assignee  arising  from  an 
assignment  executed  without  covenant  on  his  part 
to  perform  the  covenants  of  the  lessee  is  limited  to- 
the  time  of  the  contmuance  of  his  interest.  8ut- 
Uff  V.  Atwood.  15  Ohio  St.  192. 

The  liability  as  assignee  continues  only  so  long- 
as  the  privity  of  estate  continues.  Durand  v.  Cur- 
tis, 67  N.  Y.  11;  Hintze  v.  Thomas,  7  Md.  846;  Donel- 
son  V.  Polk,  64  Md.  601. 

The  assignee  is  liable  only  for  breaches  occurring 
after  he  has  acqiiired  the  estate  and  before  he  ha» 
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upon  demand  being  made  for  the  rent  due 
and  payable  on  the  1st  day  of  August,  1880, 
they  refused  to  pay  the  same.  The  reason 
given  by  the  defendant  Treat  to  plaintiff  for 
.  the  abandonment  of  the  possession  of  the  prein> 
ises  and  the  refusal  to  pay  the  rent  when  it  be- 
<!aine  due  was  to  the  enect  that  Porter  declined 
to  pay  any  further  rent  until  plaintiff  obtained 
the  concnt  of  his  lessor  to  the  assignment. 
Jind  that  be  (Treat)  could  not  do  anything 
alone.  The  evidence  shows  that  plaintiff 
never  promised  or  agreed  to  furnish  such  con- 
.^ent  to  Porter  or  to  anyone  for  him.  In  the 
early  part  of  August,  1889.  the  defendant 
Treat  delivered  the  keys,  of  the  house  and  sur- 
rendered the  premises  to  plaintiff,  in  pursuance 
of  an  agreement  entered  into  between  them 
by  which  Treat  agreed  to  turn  over  to  him  the 
'"dairj  fixtures"  on  the  place,  and  to  pay  in 
iiddition  thereto  the  sum  of  $200.  Treat 
having  failed  and  refused  to  perform  any  part 
•of  his  agreement,  the  plaintin  handed  the  keys 
to  his  attorney,  with  instructions  to  turn  them 
over  to  Treat,  unless  he  complied  with  his 
agreement.  The  attorney  called  upon  Tre|it, 
And  made  the  demand  of  him,  in  accordance 
with  such  instructions,  and,  upon  Treat  fail- 
ing to  accede  thereto,  offered  to  return  to  him 
tlie  kevs,  which  he  refused  to  accept,  saying 
''that  lie  did  not  want  them;  that  he  had  sur- 
rendered them,  and  had  no  use  for  them." 
Afterwards,  on  the  2d  day  of  September  follow- 


ing, plaintiff  served  written  notice  on  Treat 
and  Fierce,  mailed  another  to  Porter,  and 
posted  one  on  the  dairy-house  on  the  premises, 
demanding  the  payment  of  the  rent  or  the  de- 
livery to  him  of  the  possession  of  the  premises 
on  or  before  the  8th  day  of  September,  1889. 
Plaintiff  re-entered  into  possession  about  the 
last  of  October  following. 

At  the  conclusion  of  the  plaintiff's  testimony 
the  defendant  Porter  moved  for  a  iudgment 
of  nonsuit  upon  the  following  grounds:  *'The 
evidence  shows  that  he  is  not  a  ^uty  to  the 
lease  of  plaintiff  to  Treat  and  Pierce:  that 
plaintiff  refused  and  never  did  release  Pierce 
f  rOm  said  lease  as  lessee,  and  defendant  Porter 
never  executed  the  same;  that  the  plaintiff 
never  accepted  defendant  Porter  as  lessee  up- 
on the  original  lease;  that  the  defendant  Porter, 
as  well  as  the  defendant  Treat,  surrendered 
the  premises  within  one  year  from  the  date  of 
their  occupation  of  said  premises  upon  the 
terms  specified  in  said  lease,  having  first  paid 
all  rents  for  the  use  and  occupauon  thereof 
during  said  period;  that  defendant  Porter's  ten- 
ancy as  assignee  of  said  Pierce,  if  the  court 
holds  that  he  was  such,  before  the  1st  day  of  Au- 
gust, 1889,  terminated,  and  he  had  then  oeased 
to  be  beneficially  or  in  any  way  interested  in 
said  leasehold,  or  said  premises,  the  subject 
thereof;  that  by  mutual  consent  of  the  parties 
the  relations  of  landlord  and  tenant  existing 
between  plaintiff  and  defendants  was  deter- 


parted  with  it  or  oeased  to  enjoy  Its  benefits.  Bai- 
ley V.  Richardson,  66  Oal.  421;  Armstrong  v.  Wheel- 
•er,  9  Cow.  88;  ChUdslv.  Clark.  8  Barb.  Ch.  68. 

Althougrh  where  an  assignee  enters  in  the  middle 
of  a  quarter  and  occupies  the  premises  until  ttie 
rent  of  the  current  quarter  becomes  payable  he  is 
liable  for  the  rent  of  the  whole  quarter.  Young  v. 
Peirster,  8  Bosw.  806. 

When  the  anignee  assigns  to  a  third  person,  who 
accepts  the  assignment,  all  further  liability  on  the 
iMurt  of  the  assignee  is  at  an  end.  Siefke  v.  Koch, 
SL  How.  Pr.  888. 

The  assignee  is  not  liable  after  an  assignment 
over.  Johnson  v.  Bates,  16  Jones  &  8. 180:  Astor  v. 
L*Amoreux,  4  flandf .  624. 

A  grant  under  and  subject  to  the  payment  of 
ground  rents  which  had  been  reserved  in  the  origi- 
nal grant  binds  the  grantee  to  indemnify  the 
irrantor  no  longer  than  his  tenancy  of  the  freehold. 
Waiker  v.  Physick,  5  Pa.  198;  American  Acad,  of 
Music  V.  Smith,  54  Pa.  ISO. 

Each  successive  occupant  of  the  demised  prem- 
ises other  than  the  original  lessee  is  liable  for  rent 
to  the  lessor  only  for  the  term  of  his  own  posses- 
sion, and  for  the  purpose  of  rendering  him  liable 
the  possession  of  his  tenant  is  his  possession.  Car- 
ter V.  Hammett,  18  Barb.  608. 

Methods  of  terminating  IktbUity, 

The  assignee  of  a  term  and  lease  cannot^discharge 
or  release  himself  from  liability  to  pay  the  rental  ac- 
cruing after  the  transfer  to  him  by  anything  short 
of  an  actual  absolute  transferor  assignment  of  the 
unexpired  term.    Trabue  v.  Mc Adams,  8  Bush,  74. 

The  al)solute  assignment  by  the  assignee  relieves 
him  from  all  further  liability.  Stoppanf  v.  Rich- 
ard, 1  Hllr.  608;  Day  v.  Swackhamer.  2  Hilt.  4:  Bor- 
land's A  pp.  66  Pa.  470;  Re  Wiley's  Estate,  12  Phila. 
162. 

The  assignee  may  free  himself  from  liability  by 
making  assignment  of  all  his  interest.  Walton  v. 
•Cronley,  14  Wend.  64. 

The  assignee  may  at  any  time  terminate  his  11a- 
^4  L.  R.  A. 


hUity  by  assigning  the  lease.  Stem  v.  Florenoe 
Sewing  Mach.  Co.  68  How.  Pr.  482. 

It  is  of  no  consequence  whether  the  assignee  Is  a 
person  responsible  in  law  for  the  payment  of  the 
rent  or  not  provided  the  assignment  be  fully  exe- 
cuted. Johnson  v.  Sherman,  16  CaL  280,  79  Am. 
Dec.  461. 

An  assignment  to  an  insolvent  is  good  (Onslow 
V.  Corrie,  2  Madd.  880);  or  to  a  beggar  (Lekeux  v. 
Nash,  2  Strange,  1221  08  Geo.  Il.»;  or  to  a  married 
woman.    Bamfather  v.  Jordan,  2  DougL  452. 

There  is  no  fraud  in  the  assignee  of  a  tenn  as- 
signing over  his  interest  with  a  view  to  aretting  rid 
of  the  lease,  although  such  person  neither  takes 
actual  possession  nor  receives  the  lease.  Taylor  v. 
Shum,  1  Bos.  &  P.  21. 

And  where  the  assignment  Is  by  deed-pcdl  the 
assignee  may  discharge  himself  from  liabihty  by 
assigning  over,  although  the  original  lessor  joined 
in  the  deed,  if  the  instrument  was  intended  as  an 
assignment  and  not  a  new  lease.  Chancellor  v. 
Poole,  2  Dougl.  764,— though  this  is  doubted  In  the 
subsequent  case  of  Steward  v.  Wolveridge,  9  Bing. 
60. 

An  assiernee  may  discharge  himself  from  liabili- 
ty to  ihe  lessor  for  rent  by  reassigning  to  the  origi- 
nal lessee  (Dengler  v.  Michelssen,  76  CaL  125);  or  by 
taking  out  a  new  lease.  Prestons  v.  MoCall,  7 
Oratt  121. 

Where  half-yearly  rent,  for  premises  occupied 
by  an  assignee  of  a  lease  thereon,  became  due  Oc- 
tober 1,  and  he  remained  in  jiossesslon  until  the 
last  day  of  September,  not  finally  removing  until 
that  day,  he  was  held  liable  for  the  rent,  notwith- 
standing an  assignment  of  his  Interest  in  the  prem- 
ises two  or  three  days  before.  Negley  v.  Morgan, 
46  Pa.  281. 

Sujftciency  of  ottftmment. 

Where  the  assignee  puts  up  his  lease  at  auotlon 
and  it  is  purchased  by  one  who  pays  a  deposit  and 
orders  an  assignment  to  himself  to  be  prepared, 
which  Is  accordingly  done  but  kept  by  thesoliottor 
for  the  satisfaction  of  a  lien  for  the  expense  of 


1891. 


BoNETTi  V.  Treat. 


155 


mined,  and  said  lease  rescinded,  and  defend- 
ants surrendered  possession  of  all  the  premises, 
and  plaintiff  went  inio  possession  thereof;  that 
the  plaintiff  himself  elected  to  rescind  and 
work  a  forfeiture  of  said  lease,  and  notified  de- 
fendants to  pay  the  accruing  rent  in  advance, 
or  to  surrender  possession  of  the  premises,  and 
did  consummate  and  execute  said  rescission,  and 
did  take  possession  of  said  premises;  that  at  the 
time  of  tlie  commencement  of  this  action  said 
lease  set  forth  in  the  complaint  was  fully  re- 
scinded, determined,  aud  cancelled,  ana  no 
cause  of  action  existed  for  the  enforcement  of 
its  convenauts.  The  court  denied  the  motion, 
and  the  defendant  Porter  excepted. "  The  case 
was  tried  by  a  lury,  and  a  verdict  found  in 
favor  of  the  plaintiff,  and  from  the  judgment 
rendered  thereon  this  appeal  is  taken  by  the 
defendant  Porter  upon  the  judgment  role 
alone. 

The  only  error  complained  of  relates  to  the 
ruling  of  the  court  denying  the  motion  of  the 
defendant  Porter  for  judgment  of  nonsuit. 
Porter's  covenant,  contained  in  the  asslcm- 
ment  to  him,  ''to  pay  all  rent  that  may  fall 
due  from  time  to  time  by  virtue  of  the  provis- 
ion of  the  lease,"  and  his  entry  into  possession 
as  assignee  under  the  assignment,  created  the 
relation  of  landlord  and  tenant  between  him 
and  the  lessor,  and  bis  holding  was  by  privity 
of  estate,  and  not  by  privity  of  contract,  as 
claimed  by  respondent.    The  lessor  was  not  a 


party  to,  nor  was  he  in  any  way  benefited  by, 
the  contract  of  assignment  The  lialnlity  of 
Porter  to  the  lessor  was,  therefore,  created 
solely  by  the  covenant  of  the  lease  to  pay  the 
rent,  which  is  a  covenant  running  witli  the 
land,  and  not  by  the  contract  of  assignment, 
the  nonperformance  of  which  is  enforceable 
only  by  the  lessee.  The  assignee  is  answerable 
for  the  rent  during  bis  ownership  of  the  term 
I  under  the  assignment,  and  his  liability  there- 
fore arises  out  of  the  privity  of  estate,  and  this 
without  reference  to  any  obligation  assumed 
by  him  in  the  contract  of  assignment.  Nordid 
the  assignment  to  Porter  and  the  acceptance  by  ' 
the  lessor  of  him  as  tenant  release  Pierce  from 
his  covenant  to  pav  the  rent,  but  his  liability 
to  the  lessor  continues,  notwithstanding  the 
assignment  by  privity  of  contract,  to  the  end 
of  the  term  of  the  lease,  unless  sooner  termi- 
nated. 

The  evidence  shows  that  Porter,  shortly  be- 
fore the  installment  of  rent  sued  for  became 
due,  abandoned  possession  of  the  premises,  and 
refused  to  pay  the  rent,  upon  the  pretext  that 
the  plaintiff  had  failed  to  furnish,  as  he  agreed 
to  do.  the  consent  of  his  lessor  to  the  assign- 
ment. This,  of  course,  was  a  mere  subterfuge. 
The  contention  that  by  the  abandonment  of 
the  possession  of  the  premises  by  Porter  he 
parted  with  the  beneficial  interest,  and  yielded 
the  possession  to  the  beneficial  owner,  is  un- 
supported by  reason  or  authority.    The  legal 


preparing  It,  the  assignment  Is  sufllciently  com- 
plete to  release  the  orlffinal  aasigrnee.  Odell  v. 
Wake,  8  Campb.  804. 

ReteotloD  of  posBessIon  by  the  asslflmee  after  as- 
aignment  Is  not  alone  sufficient  to  establish  the  In- 
validity of  the  asslirnment  and  render  the  assiffnee 
liable  for  the  rent  thereafter  aocruing.  Tate  v. 
HcCormlck,  23  Hun,  SIB. 

In  1  Vent.  329,  there  Is  a  case  (Knight  v.  Peady  & 
Freeman)  in  which  the  court  held  tliat  If  the  as- 
signment was  made  for  the  purpose  of  defrauding 
the  lessor  that  fact  might  be  pleaded  to  nullify  the 
effect  of  the  assignment.    (80  Gar.  II.) 

Equity  will  give  relief  to  the  landlord  where  the 
assignment  is  merely  colorable  and  fictitious  the 
pOBBooeion  remaining  with  the  assignor,  and  where 
there  is  a  real  assignment  which  has  been  made  for 
the  purpose  of  depriving  the  landlord  of  legal 
remedies  for  rent  due  previous  to  the  assignment. 
Onslow  V.  Corrie,  2  Madd.  880;  Treaclde  v.  Ck>ke,  1 
Vem.  165:  London  v.  Richmond,  2  Vem.  421;  Pbll- 
pot  V.  Hoare,  2  Atk.  219. 

IjidbUiiy  after  <us(onment  for  rent  accruing  during 

term. 

The  assignee  Is  liable  to  an  action  of  covenant 
for  a  breach  of  covenant  running  with  the  land 
Incurred  m  his  own  time  though  the  action  is  not 
commenced  until  after  he  has  assigned .  Harley  v. 
King,  2  Cromp.  M.  &  K.  18:  Quackenboss  v.  Clarke, 
12  Wend.  567;  Brolasky  v.  Furey,  12  Phila.  428;  Sut- 
Uff  v.  Atwood,  15  Ohio  St.  197. 

On  the  other  hand,  it  has  been  held  that  a  suit  at 
law  cannot  be  maintained  against  the  assignee 
after  he  has  assigned  over  for  the  rent  falling  due 
subsequent  to  the  assignment  to  him  and  before 
the  assignment  over;  the  remedy  is  inequity  alone. 
Bintze  V.  Thomas,  7  Md.  846;  Donelson  v.  Polk,  64 
Md.  601,  following  Fagg  v.  Dobie,  3  Tounge  &  C.  96. 

Remedies  of  lessee  against  assignee. 

Where  the  assignee  covenants  under  seal  with  his 
assignor  to  perform  all  covenants  of  the  lease,  his 
14  L.  R  A. 


asslernment  to  a  third  person  and  the  acceptance 
of  the  latter  by  the  lessor  as  tenant  will  not  dis- 
charge the  original  assignee  from  his  liability  upon 
his  covenants  to  his  assignor.  Port  v.  Jackson,  17 
Johns.  230,  affirmed,  17  Johns.  470. 

An  assignee  who  takes  from  the  lessee  leasehold 
premises  by  indenture  Indorsed  on  the  lease  **  sub- 
ject to  the  rent  reserved  in  the  lease,"  Is  liable  in 
covenant  to  the  lessee  for  rent,  which  the  latter  is 
compelled  to  pay  to  the  lessor  after  the  assignee  has 
assigned  over.    8tewardv.Wolveridge,9Bing.60. 

A  lessee  being  sued  for  rent  may  prosecute  a 
cross-action  against  his  assignee  to  compel  him  to 
discbarge  the  land  and  release  him  from  responsi- 
bility.   Trabue  v.  MoAdams,  8  Bush,  74. 

Where  the  assignee  signed  and  delivered  to  the 
lessee  an  instrument  by  which  he  undertook  to  pay 
rent  at  the  time  specified  in  the  lease,  he  became 
liable  to  pay  all  rent  which  accrued  on  the  lease 
for  the  entire  term.  Martineau  v.  Steele,  14  Wis. 
272. 

The  covenant  of  a  lessee  to  pay  rent  binds  his 
assignee  for  the  rent  due  after  the  asslgrnment,  and 
an  action  of  debt  can  be  maintained  against  him 
by  the  assignor.    McCormick  v.  Young,  2  Dana,  294, 

Where  the  lessee  executed  an  agreement,  not 
under  seal,  to  assign  the  residue  of  his  interest  to  a 
stranger,  who  entered  and  occupied  the  farm,  but 
was  never  recognized  as  tenant  by  the  lessor,  the 
lessee,  upon  being  compelled  to  pay  the  rent  accru- 
ing after  the  assignee's  abandonment  of  posses- 
sion, cannot  recover  the  same  from  the  assignee. 
Crouch  V.  Tregonlng,  L.  K.  7  Ezcb.  88. 

Form  of  remedy. 

In  Joumeay  v.  Bracldey,  1  HilL  451,  Daly,  J*., 
says  that  in  virtue  of  the  privity  of  the  estate  the 
assignee  was  always  chargeable  In  an  action  of 
debt  at  the  suit  of  the  lessor  for  the  rent  which  be- 
came due  while  the  privity  of  estate  continued, 
and  If  the  demise  was  by  a  deed  and  contained  a 
covenant  by  the  lessee  to  pay  the  rent,  the  lessor 
might,  by  the  Statute  of  82  Hen.  YIIL,  chap.  84, 
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title  and  the  possession  of  the  leasehold  were 
in  Treat  and  Porter,  and  he  (Porter)  could  only 
devest  himself  thereof  and  dissolve  the  priv- 
ity of  estate  by  a  reassignment  in  writing  to 
the  lessee,  or  oy  assignment  of  his  interest  to 
another,  accompanied  by  surrender  of  posses- 
sion, or  by  the  working  of  forfeiture  of  the 
lease  for  breach  of  its  covenants,  and  re-entry 
for  such  breach,  as  provided  for  by  the  terms 
thereof.  The  surrender  of  the  premises  by 
Treat  was  conditional,  and  the  condition  was 
never  fulfilled,  nor  was  it  in  writing,  as  re- 
quired by  the  Statute  of  Frauds;  therefore 
such  surrender  did  not  operate  as  a  dissolution 
of  the  tenancy.  As  the  tenancy  was  only  ter- 
minated by  the  lessor's  notice  to  quit  or  pay 
the  rent,  and  re-entry  of  possession  under  the 
right  reserved  by  the  lease  for  breach  of  its 
covenants,  the  motion  for  jud^ent  of  non- 
suit was  properly  denied,  for  the  reason  that 
there  was  evidence  tending  to  show  the  liabil- 
ity of  appellant  for  that  part  of  the  rent  at 


least  which  had  accrued  up  to  the  time  of  the 
reentry,  and  the  sufficiency  of  it  was  properly 
left  to  the  jury. 

The  only  error  assigned,  as  we  have  stated, 
was  the  red^usal  of  the  court  to  grant  the  mo- 
tion for  a  nonsuit.  As  the  case  was  one  which 
had  to  be  submitted  to  the  jury  on  the  evi- 
dence, if  defendants  desired  to  limit  the  recov- 
ery in  any  event  to  the  amount  of  rent  which 
had  accrued  at  the  time  of  the  re-entry,  it  was 
their  duty  to  ask  the  court  to  submit  to  the 
jury  proper  iDstructions  upon  that  matter. 
Upon  the  record  before  us  no  error  can  be  pred- 
icated. We  therefore  recommend  that  the 
judgment  appealed  from  be  affirmed. 

I  concur:    Vanelief,  0. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  appealed  from  is  affirmed. 
Re-hearing  denied. 


sue  upon  the  coT%nant,  and  further  states  that  in 
New  York  the  distinotion  l)etweeo  debt  and  cov- 
enant no  longer  exists,  but  the  ground  of  action  is 
the  general  liabilitjr  of  the  assignee  if  he  accepts 
the  assignment. 

Privity  of  estate  alone  would  not  sustain  the 
action  of  covenant  without  the  aid  of  Statute  82 
Hen.  Yin.    Sntlifl  v.  Atwood,  16  Ohio  St  102. 

But  since  that  Act  covenant  has  usually  been 
recognized  as  a  proper  remedy.  Palmer  v.  Bd- 
wards,  reported  as  a  noU  to  Holford  v.  Hatch,  1 
Dougl.  183;  Keeling  v.  Morrice«  12  Mod.  871  (12  Wm. 
III.);  Donelson  v.  PoUe,  64  Md.  604;  Lee  v.  Payne,  4 
Mich.  118;  Pingry  v.  Watkins,  17  Vt.  879. 

In  Brewster  v.  KitchcU,  1  Salk.  108,  Holt,  Ch,  X, 
ventures  the  opinion  that  covenant  will  not  lie 
against  one  merely  as  assignee  of  the  land,  but  in 
this  he  was  opposed  by  the  other  three  judges  on 
the  bench. 

When  the  duty  of  paying  rent  arose  out  of  the 
privity  of  estate  without  privily  of  contract,  the 
cause  of  action  was  local  at  common  law.  Patten 
V.  Deshon,  1  Gray,  SSB. 

It  is  not  so  under  the  Vermont  statutes.  Uni- 
versity of  Vermont  v.  Joslyn,  21  Vt.  62. 

Since  the  covenant  to  pay  rent  runs  with  the 
land  (Hannen  v.  Ewalt,  18  Pa.  10;  Allen  v.  Culver, 
8  Benlo,  290;  Post  v.  Kearney,  2  N.  Y.  894),  an  action 
for  breach  of  the  covenants  of  the  lease  will  lie 
against  the  assignee.  Salisbury  v.  Shirley,  06  Oal. 
225. 

Upon  covenants  in  an  indenture  of  lease,  the 
lessor  may  have  an  action  of  covenant  or  debt 
against  the  assignee  of  the  lease  at  common  law, 
but  the  action  is  founded  on  privity  of  estate  and 
is  local.  It  will  not  lie  where,  by  proof  rebutting 
the  presumption  arising  from  possession,  it  appears 
that  there  has  been  no  assignment  under  seal  of  the 
lease.    Bowdxe  v.  Hampton,  6  Rich.  L.  206. 

The  action  of  covenant  does  not  lie  without  some 
privity  of  contract,  but  debt  or  distress  lies  on 
mere  privity  of  estate.  Adams  v.  French,  2  N.  H. 
887. 
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The  assignee  is  liable  in  an  action  of  debt.  How- 
land  V.  OofflD,  9  Pick.  62:  McDowell  v.  Hendrix,  OT 
Ind.  618. 

In  case  of  a  demise  in  fee  reserving  rent  the 
grantor,  In  the  event  of  nonpayment,  may  bring 
covenant  to  recover  the  rent  itself,  either  against 
his  lessee  or  the  latter^s  assignee,  or  be  may  bring 
ejectment  to  recover  possession  for  nonpajrment 
of  rent.    Main  v.  Davis,  32  Barb.  401. 

The  goods  of  the  assignee  are  liable  to  the  land- 
lord's distress,  although  they  have  been  removed 
from  the  premises  before  any  rent  becomes  due. 
Acker  v.  WithereU.  4  Hill,  112. 

Use  and  occuvoiUm. 

To  entitle  the  landlord  to  maintain  an  action  for 
use  and  occupation  the  relation  of  landlord  and 
tenant  must  nave  existed.  De  Pere  Go.  v.  Reynen, 
06  Wis.  271;  Lankf  ord  v.  Green,  52  Ala.  108:  Rich- 
mond ft  L.  T.  Road  Co.  v.  Rogers,  7  Bush,  582; 
Moore  v.  Harvey,  51  Vt.  287;  Hall  v.  Southmayd, 
16  Barb.  82;  Riohey  v.  Hinde,  6  Ohio,  871;  Wiggin 
V.  Wiggm,  6  N.  H.  208. 

But  the  contract  may  be  implied.  BrolaSky  v. 
Ferguson,  48  Pa.  484;  Stewart  v.  Fitch,  81  N.  J.  L. 
17;  Edmonson  v.  Kite,  48  Mo.  176;  Dalton  v.  Lau- 
dahn,  80  Mich.  349;  Nance  v.  Alexander,  49  Ind.  616; 
Bspy  V.  Fenton,  6  Or.  428:  Marquette,  H.  &  O.  B. 
Co.  V.  Harlow,  87  Mich.  564;  Pierce  v.  Pierce,  2& 
Barb.  248;  Henwood  v.  Cheeseman,  8  Serg.  &  R.  600. 

There  must  be  proof  of  some  circumstances  au- 
thorizing the  inference  that  the  parties  iotended  to 
assume  the  relation  of  landlord  and  tenant  towards- 
each  other.  Preston  v.  Hawley,  2  Cent.  Rep.  762«. 
101  N.  Y.  668. 

Occupation  by  the  tenant  with  the  assent  of  the 
landlord  is  indispensable  to  the  maintenance  of  the 
action.    Central  Mills  v.  Hart,  124  Mass.  125. 

Where  the  entry  is  peaceable  and  the  occupa- 
tion acquiesced  in  without  any  agreement  as  to 
rent  the  owner  may  bring  an  action  for  the  us& 
and  occupation.    Dell  v.  Gardner,  26  Ark.  184. 

H.  P.  F. 
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Bert  MORSE,  Be^pt,, 

UNION  STOCK  YARDS,  Appt, 
( Or ) 

*1.  Where  g^iodB  or  ehatteli  are  sold  by 
defleription*  there  is  an  Implied  oondi- 
tion  that  the  goods  or  chattels  delivered  shall 
coirespond  to  that  description.  By  some  au- 
thorities this  is  treated  as  a  condition  precedent; 
by  others,  as  an  implied  inarranty. 

8.  When  the  sale  becomes  in  part  ezeent^ 
ed  or  eonsommatedt  the  same  facts  which 
hef  ore  constituted  conditions  precedent  then  be- 
come warranties. 

3.  In  the  sales  of  goods  or  chattels  by 
description,  ^rhen  the  buyer  has  not 
inspected  the  g^oods*  there  is,  in  addition  to 
the  condition  precedent  that  the  goods  or  chat- 
tels shall  answer  the  description,  an  implied  war- 
ranty that  they  shall  be  fit  for  the  particular  pur- 
pose to  which  they  are  to  be  applied,  when  that 
purpose  is  known  to  the  vendor. 

4.  When  a  dealer  undertakes  to  supply 
goods  or  chattels  in  ^rhich  he  deals 
that  are  to  be  applied  to  a  particular  purpose, 
ind  the  buyer  necessarily  trusts  to  the  Judgment 
of  the  dealer,  there  is  an  implied  warranty  that 
they  shall  be  reasonably  fit  for  the  purpose  for 
which  they  are  intended. 

(November  17, 1891.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomali  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  breach  of  warranty  in  the 
sale  of  certain  cattle.     Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Gilbert  A  Snow  for  appellant. 

Mr.  Glenn  O.  Holman,  for  respondent: 

When  defendant  undertook  to  fill  the  order 
the  law  implied  a  warranty  that  the  cattle 
should  be  of  a  kind  suitable  for  the  purpose 
for  which  they  were  ordered. 

BoTffous  V.  Stone,  5  N.  Y.  73. 

In  a  contract  of  sale  words  of  description  are 
held  to  constitute  a  warranty  that  the  articles 
so  sold  are  of  the  species  and  quality  so  de- 
scribed. 

Rogins  v.  Plympton,  11  Pick.  100;  Winsar  v. 
Lombard,  18  Pick.  60;  HensJiaw  v.  Bobins^  9 
Met.  87,  43  Am.  Dec.  387:  Osgood  v.  Lewis,  2 
Harr.  &  G.  495, 18  Am.  Dec.  317;  BorreJdns  v. 
Betan,  3  Rawle,  23,  23  Am.  Dec.  85;  TMmb  v. 
Crafts,  12  Met.  355;  Bradford  v.  Manly,  13 
Mass.  139,  7  Am.  Dec.  122;  Buchanan  v.  Beck, 
15  Or.  570;  Wolcott  v.  Mount,  36  N.  J.  L.  262, 

13  Am.  Rep.  488;  Hawkins  v.   Pemberton,  61 
N.  Y.  204,  10  Am.  Rep.  595. 

The  selling  upon  a  demand  for  a  horse  with 
particular  qualities  is  an  affirmation  that  he 
possesses  those  qualities. 

PassingerY.  Thorb^trn,  34  N.  Y.  636,  90  Am. 
Dec.  753.  See  also  White  v.  Miller,  71  N.  Y. 
129,  27  Am.  Rep.  13;  Benjamin,  Sales,  §  656. 

The  vendee  may  retain  the  property  after 
notice  to  vendor  and  sue  on  the  warranty. 

*Head  notes  by  Lord,  J, 

■  1..  -■  -        —    —  ■-.-       —     

NOTB.— The  opinion  in  this  case  so  fully  reviews 
the  authorities  on  the  question  of  implied  warranty 
on  a  sale  by  description  that  a  note  on  the  subject 
will  not  be  desired. 
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MuUer  v.  Eno,  14  N.  Y.  597;  Qetty  v.  ifewn- 
tree,  2Pinn.  379.  54  Am.  Dec.  138;  Voarhees  v. 
Earl,  2  Hill,  288,  38  Am.  Dec.  588;  Howard 
V.  Hoey,  23  Wend.  850,  85  Am.  Dec.  572; 
Rust  V.  Eckler,  41  N.  Y.  488;  Ghapin  v.  Dobson, 
78  N.  Y.  82,  34  Am.  Rep.  512;  DoorY,  Fislier, 

I  Oush.  271;  Hyatt  v.  BoyU,  5  Gill  &  J.  121, 
26  Am.  Dec.  276;  Day  v.  Pool,  52  N.  Y.  418. 

II  Am.  Rep.  719;  Benjamin,  Sales,  §§  893-897. 

Lord*  /.,  delivered  the  opinion  of  the  court: 
This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for  a 
breach  of  an  implied  warranty  in  the  sale  of  a 
lot  of  cattle.    The  contract  consisted  of  an  or- 
der contained  in  a  letter  directing  the  defend- 
ant to  "get  two  car-loads  of  good  beef  cattle," 
and  to  ''consign  them  to  Centralia,"  and  "to 
draw  on  Wooding  &  Co.  for  the  amount." 
The  cattle  not  being  of  the  quality  ordered,  or 
jSt  for  the  purpose  intended,  the  defendant  was 
notified  upon  their  delivery,  but,  refusing  to 
take  any  action  in  the  premises,   this  action 
was  brought,  which  resulted  in  a  verdict  and 
iudgment  for  the  plaintiff.     The  contention 
for  the  defendant  is  that,  upon  the  facts  of  the 
transaction,   there  was  no  implied  warranty 
that  the  cattle  shipped  upon  the  order  were 
good  beef  cattle,  and  fit  for  the  purpose  in- 
tended, as  asserted  by  the  charge  of  the  court. 
There  can  be  no  doubt  but  that  the  general 
rule  of  law  is  that,  upon  the  sale  of  any  article 
of  merchandise,  the  seller  does  not  become  re- 
sponsible for  the  quality  of  the  article  sold, 
unless  he  expressly  warranted  the  quality,  or 
made  some  false  and  fraudulent  representa- 
tion in  regard  to  it.      "No  principle  of  the 
common  law,"  said  Mr,  Justice  Davis,  "has 
been  better  established,  or  more  often  aflBrmed, 
both  in  this  country  and  in  England,  than  that 
the  sales  of  personal  property,  in  the  absence 
of  an  express  warranty,  where  the  buyer  has 
an  opportunity  to  inspect  the  goods,  and  the 
seller  is  guilty  of  no  fraud,  andis  neither  the 
manufacturer  nor  grower  of  the  article  he  sells, 
the    maxim    caveat   emptor   applies."     This 
maxim,  under  the  exceptions  and  limitations 
which  the  law  has  fastened  upon  it,  furnishes 
a  just  and  equitable  rule  for  the  transaction  of 
business.     It  proceeds    upon  the  hypothesis 
that,  where  the  purchaser  has  had  an  oppor- 
tunity of  inspecting  the  goods  or  chattels,  and 
their  defects  could  have  been  discovered  by 
him,  he  is  bound  to  exercise  his  judgment, 
and  take  all  reasonable  precautions  to  protect 
his  interest.    In  cases  of  this  sort,  where  the 
purchaser  has  had  the  opportunity  of  inspect- 
ing and  selecting  the  goods  or  chattels,  the  pre- 
sumption is  that  he  relies  upon  his  own  judg- 
ment, and  takes  upon  himself  the  risk  of  their 
answering  his  purpose;  otherwise  he  would 
have  secured  himself  against  loss  by  requiring 
an  express  warranty  of  them.     But  when  the 
purchaser  has  not  had  an  equal  opportunity 
of  inspecting  such  goods  or  chattels  with  the 
seller,  or,   under  the   circumstances,  he  has 
been  compelled  to  rely  upon  his  judgment, 
the  maxim  can  have  no  application,  and  an 
implied  warranty  of  their  quality,  or  of  their 
being  marketable,  or  of  their  fitness  for  the 
purpose  intended,  when  such  purpose  is  known 
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to  the  seller,  is  raised  or  recognized  in  bis  be- 
half. It  is  -where  tbe  facts  faU  witbin  the 
principle  of  exceptions  of  this  sort  tbat  tbe  rea- 
son ot  tbe  maxim  falls,  and  an  implied  war- 
ranty of  tbe  goods  sold  is  recognized  in  favor 
of  the  buyer.  When,  tben,  the  question  is 
wbether  or  not,  in  a  given  case,  an  implied 
warranty  exists,  it  cnn  only  be  determined  by 
a  full  consideration  of  all  tbe  facts. 

The  evidence  sbows  tbat  the  plaintiff  was  a 
butcher,  and  tbat  be  used  beef  cattle  for  retail 
in  bis  market;  tbat  be  gave  an  order  to  tbe  de- 
fendant for  two  carloads  of  "good  beef  cattle," 
who  accepted  it,  and  selected  and  shipped  the 
cattle  to  tbe  place  designated ;  tbat  the  plaintiff 
paid  for  the  cattle  before  delivery  by  draft 
drawn  on  him  by  tbe  defendant;  that  the 
plaintiff  was  not  present  to  inspect  tbe  cattle, 
nor  had  any  opportunity  to  examine  them  un- 
til their  arrival;  tbat  tbe  defendant  knew  what 
tbe  business  of  plaintiff  was,  and  the  purpose 
for  which  be  wanted  good  beef  cattle;  tbat  tbe 
cattle  were  not  good  beef  cattle,  or  beef  cattle, 
but  only  stock  cattle,  and  not  fit  for  the  pur- 
pose intended;  that  as  soon  as  plaintiff  saw  tbe 
cattle  be  notified  the  defendant  of  their  not 
being  the  quality  and  kind  of  cattle  he  ordered, 
and  unfit  for  his  business  purposes,  but  at  the 
same  time  made  a  propositioo  as  to  part  of  them, 
which  tbe  defendant  refused  to  accept,  claim- 
ing that  tbe  cattle  shipped  fully  complied  with 
the  order. 

The  relation  which  the  defendant  as  seller, 
and  tbe  plaintiff  as  buyer,  bear  to  these  acts, 
when  analyzed,  is  tbat  the  defendant  under- 
took to  supply  cattle  of  the  description  ordered, 
knowing  the  particular  purpose  for  which 
they  were  to  be  used,  with  full  opportunity  of 
inspecting  tbem,  and  discovering  their  defects, 
or  of  ascertaining  that  they  were  not  beef  cat- 
tle, and  fit  for  the  particular  purpose  for  which 
they  were  ordered;  that  tbe  plaintiff  was  not 
present  to  inspect  them,  nor  aid  be  know,  or 
have  any  opportunity  of  knowing,  their  de- 
fects, or  ascertaining  that  they  were  not  beef 
cattle,  and  not  fit  for  the  purpose  for  which 
thejr  were  intended,  until  after  tbe  cattle  were 
delivered  and  paid  for.  In  applying  the  law  to 
this  state  of  facts,  tbe  trial  court  asserted,  in 
effect,  by  its  charge,  that  there  was  an  implied 
warranty  on  the  part  of  the  defendant  that  the 
cattle  should  be  of  the  quality  or  answer  the 
description  ordered,  and  when  so  ordered,  for 
a  particular  purpose,  known  to  the  defendant, 
that  it,  by  undertaking  to  furnish  tlie  cattle, 
impliedly  undertook  that  they  should  be  rea- 
sonably fit  for  the  purpose  for  which  they  were 
intended. 

Tbe  principle  is  stated  tbat,  where  ^oods  are 
sold  hy  description  or  particular  designation, 
there  is  always  an  implied  condition  that  the 
article  or  goods  delivered  shall  correspond 
strictly  with  that  description  or  designation. 
This  18  regarded  by  some  of  the  authorities, 
especially  in  the  United  States,  as  an  implied 
warranty  that  the  article  sold  is  of  tbat  descrip- 
tion, and  by  others  as  a  condition  precedent. 
But  the  facts  in  this  case  obviate  tbe  considera- 
tion of  that  aspect  of  the  Question.  The  de- 
fendant had  received  tbe  full  consideration  for 
tbe  cattle  and  consequently  the  contract  had 
become  in  part  executed  when  the  cattle  were 
de1ivered,and  repudiation  by  the  plaintiff  of  tbe 
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contract,  for  non-compliance  with  its  terms  in 
not  furnishing  good  beef  cattle,  had  become 
impossible.  The  language  of  Depue, «/.,  in 
Wolcott  V.  Mount,  86  N.  J.  L.  262, 18  Am.  Rep. 
438,  goes  to  this  point:  "The  right  to  repudi- 
ate the  purchase,"  be  says,  "for  non-conformity^ 
of  the  article  delivered  to  the  description  under 
which  it  was  sold,  is  universally  conceded. 
That  right  is  founded  on  the  engagement  of 
the  vendor  by  such  description,  tbat  the  article 
delivered  shall  correspond  with  tbe  description. 
The  obligation  rests  upon  tbe  contract.  Sub- 
stantially the  description  is  warranted.  It  will 
comport  with  sound  legal  principles  to  treat 
such  engagements  as  conditions  in  order  to 
afford  the  purchaser  a  more  enlarged  remedy 
by  rescission  than  he  would  have  on  a  simple- 
warranty;  but  when  his  situation  has  been 
changed,  and  tbe  remedy  by  repudiation  baa 
become  impossible,  no  reason  supported  by^ 
principle  can  be  adduced  why  he  should  not 
have  upon  his  contract  such  redress  as  is  prac- 
tical under  the  circumstances.  In  that  situa- 
tion of  affairs,  the  only  available  means  of  re- 
dress is  a  legal  action  for  damages.  Whether 
the  action  shall  he  technically  considered  an 
action  on  a  warranty  or  an  action  for  the  non- 
performance of  a  contract  is  entirely  imma- 
terial." Reversing  the  order,  he  further  says: 
"But  in  a  number  of  instances  it  has  been  held 
tbat  statements  descriptive  of  the  subject  mat- 
ter, if  intended  as  a  substantive  part  of  the 
contract,  will  be  regarded  in  the  first  instance 
as  conditions,  on  the  failure  of  which  the  other 
party  may  repudiate  in  toto,  by  a  refusal  to  ac- 
cept or  return  the  article,  if  tbat  be  practicable; 
or  if  a  part  of  the  consideration  has  been  re- 
ceived, and  rescission  has  become  impossible, 
such  representations  change  their  character  as- 
conditions,  and  become  warranties,  for  the 
breach  of  which  an  action  will  lie  to  recover 
damages." 

As  has  been  suggested,  strictly  speaking,  the 
conditions  do  not  liecome  warranties,  but,  the 
sale  having  become  consummated,  the  same- 
facts  which  before  constituted  conditions  pre- 
cedent now  constitute  warranties.  That  is  our 
case.  Tbe  description  of  the  article  sold  ceases 
to  be  a  condition,  but  becomes  a  warranty,  ren- 
dering the  authorities  holding  the  doctrine 
that  the  sale  of  a  chattel,  as  being  of  a  par- 
ticular description,  implies  a  warranty  that  tbe 
article  is  of  that  description,  in  point,  in  sup- 
port of  the  principle  aaserted  in  the  instructions. 
In  Winsor  v.  Lombard,  18  Pick.  60,  Shaw,  Oh. 
J.,  said:  "Every  person  who  sells  goods  of  a 
certain  denomination  or  description  undertakes,, 
as  a  part  of  bis  contract,  that  the  thing  de- 
livered corresponds  to  the  description,  and  is 
in  fact  an  article  of  tbe  kind,  species,  and 
quality  thus  expressed  in  the  contract  of  sale; 
the  rule  being  that,  upon  a  sale  of  goods  by  a 
written  memorandum  or  bill  of  parcels,  the 
vendor  undertakes,  in  the  nature  of  warranting, 
that  tbe  thing  sold  and  delivered  is  that  which 
is  described.  This  rule  applies  whether  the  de- 
scription be  more  or  less  particular  and  exact 
in  enumerating  the  qualities  of  tbe  goods  sold."' 
In  WhiU  V.  MiUer,  71  N.  Y.  129,  27  Am.  Rep. 
18,  Andrews,  J, .  said :  '  'The  doctrine  that  the 
bargain  and  sale  of  a  chattel  of  a  particular 
description  imports  a  contract  or  warranty  that 
the  article  sold  is  of  tbat  description,  is  sus- 
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taioed  by  a  great  mass  of  authority."  So  in 
Wolcott  Y.  Mount,  Bupra,  Depue,  J.,  said: 
^'The  doctrine  that  on  the  sale  of  a  chattel  as 
being  of  a  particular  kind  or  description,  a 
contract  is  implied  that  the  article  is  of  that 
kind  or  description,  is  also  sustained  by  the 
following  English  cases:  Powell  v.  Hbrton,  2 
Bing.  N.  C.  608;  Barr  v.  Gibson,  8  Mees.  «& 
W.  890;  Chanter  v.  Hopkins,  4  Mees.  &  W. 
899;  NieholY.  Godts,  10  Exch.  191;  Gomperiz 
T.  BartleU,  2  El.  &  Bl.  849  "  In  Foos  v.  &ibin, 
84  m.  564,  the  contract  of  sale  was  for  "fat 
cattle/' to  be  shipped  for  delivery  at  a  future 
day;  and  the  court  held,  where  a  contract  is  to 
sell  "fat  cattle/'  to  be  shipped  for  the  market  at 
a  future  day,  he  will  be  bound  to  pasture  them 
so  that  they  will,  at  the  time  agreed  on  for  de- 
liTcry,  be  in  a  suitable  condition  for  sale  as 
"fat  cattle*'  in  the  market.  While,  therefore, 
in  the  sale  of  an  existing  chattel,  the  law  does 
not,  in  the  absence  of  fraud,  imply  a  warranty 
of  the  quality  or  condition,  yet  where  the 
sale  is  oi  a  chattel,  as  being  of  a  particular 
description,  it  does  imply  a  warranty  that  the 
article  sold  is  of  that  description.  See  also 
Boffins  Y.  Plympton,  11  Pick.  97;  Bradford  v. 
Manly,  18  Mass.  189,  7  Am.  Dec.  122;  Hyatt 
V.  Boyle,  5  Gill  &  J.  110,  25  Am.  Dec.  276; 
Bunnel  v.  WhiUaw,  14  U.  C.  Q.  B.  241. 

There  is  however,  where  an  article  is  sold 
by  description,  besides  the  condition  or  war- 
ranty, as  It  may  be  classed,  an  implied  warran- 
ty, that  the  article  sold  shall  be  marketable 
under  the  terms  of  the  description,  or  reasona- 
bly fit  for  the  purpose  for  which  it  was  in- 
tended. "In  some  contracts,"  said  Brett,  L.  J. 
"the  undertaking  of  the  seller  is  said  to  be  only 
that  the  article  shall  be  merchantable;  in  others 
that  it  shall  be  reasonably  fit  for  the  purpose 
to  which  it  is  to  be  applied.  In  all,  it  seems  to 
us,  it  is  either  assumed  or  expressly  stated  that 
the  fundamental  undertaking  is  that  the  arti- 
cle offered  or  delivered  shall  answer  the  de- 
scription of  it  contained  in  the  contract.  That 
rule  comprises  all  others.  They  are  adaptions 
of  it  to  particular  kinds  of  contracts  of  pur- 
chase and  sale."  Randall  v.  Neicson,  L.  K.  2 
Q.  B.  Div.  102.  In  Jones  v,  Jtist,  L.  R.  8*Q. 
6. 197,  a  leading  case,  it  was  decided  under  a 
contract  to  supply  goods  of  a  specified  descrip- 
tion, which  the  buyer  has  no  opportunity  of  in- 
specting, the  goods  must  not  only  in  fact  answer 
the  specific  description,  but  must  be  salable  or 
merchantable  under  that  description.  "If  a 
man,"  said  Best,  Ch.  /.,  in  Jones  v.  Bright,  5 
Bing.  588,  "sells  an  article,  he  thereby  war- 
rants that  it  is  merchantable;  that  is,  fit  for 
some  purpose.  If  he  sells  it  for  a  particular 
purpose,  he  thereby  warrants  it  fit  for  that  pur- 
pose." If  the  contract  is  to  supply  a  certain 
kind  and  quality  of  chattels  for  a  particular 
purpose  known  to  the  seller,  which  the  buyer 
has  no  opportunity  to  examine  before  deliveiy, 
there  is  usually  an  implied  warranty  that  the 
chattels  supplied  shall  be  reasonably  fit  for  the 
special  purpose  intended  by  the  buyer.  2 
Benjamin,  Sales,  %  645.  "Where  the  purchas 
er,"  said  Staples,  </.,  "does  not  designate  any 
specific  article,  but  orders  eoods  of  a  par- 
ticular quality,  or  for  a  particular  purpose,  and 
that  purpose  is  known  to  the  seller,  the  pre- 
sumption is  the  purchaser  relies  upon  the 
judgment  of  the  seller,  and  the  latter,  byun* 

14  L.  K.  A. 


dertaking   to  furnish   the   goods,    impliedly 
undertakes  they  shall  be  reasonably  fit  for  the 
purpose  for  which  they  were  intended."    Gerst 
V.  Jones,  82  Gratt   521,  84  Am.   Rep.   778, 
Likewise  in   Best  v.  Flint,  68  Vl.  548,  2  New 
Eng.  Rep.  604,  56  Am.  Rep.  570,  it  was  held 
that  there  is  an  implied  warranty  in  the  sale  of 
hogs  purchased  for  the  market  that  they  are  fit 
for  that  purpose,  when  the  vendee,  having  no* 
opportunity  of  inspection,  trusts  to  the  judg- 
ment of  the  vendor  to  select  them,  and  botor 
parties  understand  for  what  they  are  intended. 
See    also  Beats  v.  Olmstead,  24  Vt.  114,    SS* 
Am.  Dec.  150;  Street  v.  Chapman,  29  Ind.  142; 
Howard  V,  Hoey,  28  Wend.  850,  85  Am.  Dec. 
572;  Hangers.  Evins,  88  Ark.  884;  Gammdl 
V.  Gunby,  52  Ga.  504.     While  this  rule  applies> 
with  particular  force  where  the  vendors  are 
the  manufacturers,  it  is  not  limited  to  them, 
but    is  extended  to    cases   where    one  mer- 
chant or  dealer  contracts  to  supply  goods  of 
a   specific  description    to   another  merchant 
or  dealer.    Jones  v.  Just,    supra;    Lewis  v. 
Rountree,  78  N.  C.    828;  Hanks  v.    McKee, 
2    Litt.   227,    18  Am.   Dec.  265;  Ketehum  v. 
Wells,  19  Wis.  84:   Whitaker  v.  McCormiek,  ^ 
Mo.  App.  114;  Flint  v.  Lyon,  4  Cal.  17:  Chi- 
cago Packing  eft  P.  Co.  v.  TUton,  87  111.  547;: 
Messenger  v.  Pratt,  3  Lans.  284.     Nor  is  it  ma- 
terial whether  the  goods  or  chattels  are  to  be 
made  or  supplied  to  order.    There  is  always- 
an  implied  warranty  that  they  are  reasonably 
fit  or  suitable  for  the  particular  use  intended 
by  the  purchaser,  provided  the  use  or  purpose^ 
to  which  they  are  to  be  applied  is  known  to  the 
seller  when  the  order  was  given.     "  Where  ». 
buyer,"  says  Cockburn,  J.,  "buys  a  specific 
article,  the  maxim  eaioeat  emptor  applies;  but 
where  the  buyer  orders  goods  which  shall  be 
applicable  for  the  purpose  for  which  they  are 
ordered,  there  is  an  implied  warranty  that  they 
shall  be  reasonably  fit  for  tb at  purpose. "    Bigge' 
V.  Parkinson,  7  Hurlst.  &  K  *955.     So  that 
when  a  dealer  undertakes  by  contract  to  supply 
goods  or  chattels  in  which  he  deals  that  are  to< 
be.  used,  or  are  intended,  for  a  particular  pur- 
pose, and  the  purchaser  necessarily,  under  the 
circumstances,  trusts  to  his  judgment,  there  is^ 
an  implied  warranty  that  they  shall  be  reason- 
ably fit  for  the  use  or  purpose  to  which  they 
are  to  be  applied.     The  plaintiff  had  no  oppor- 
tunity to  inspect  the  cattle,  but  the  defendant 
undertook  to  select  and  supply  them.     Know- 
ing the  purpose  for  which  he  wanted  them,  and 
that  no  other  than  beef  cattle  would  be  fit  for* 
that  purpose.     The  defendant  could  not  have 
undertaken  to  supply  the  cattle  on  any  other- 
supposition  than  that  they  were  salable  as  beef 
cattle,  and  fit  for  the  purpose  to  which  they 
were  to  be  applied.    Necessarily,  then,  the  de- 
fendant had  knowledge  and  information  in  the 
premises,  and  the  plaintiff  must  have  relied 
upon  his  judgment  to  fill  the  order,  as  he- 
clearly  could  exercise  no  judgment  of  his  own« 
As  Mr.  Justice  Mellor  said:     "  This  appears  to 
us  to  be  at  the  root  of  the  doctrine  of  implied* 
warranty,  and  in  this  view  it  makes  no  differ- 
ence whether  the  sale  is  of  goods  specially  ap- 
propriated to  a  particular  contract,  or  to  goods^ 
answering  to  a  particular  description.''    Jones- 
V.  Just,  supra.    We  do  not  think,  upon  the* 
facts  as  disclosed  by  this  record,  there  was  any 
error  in  the  instructions  excepted  to.    This  re- 
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suit  renders  it  necessary  to*consider  but  one 
other  objection,  namely,  that  the  plaintiff  must 
be  taken  to  have  accepted  one  half  of  the  cattle 
fts  good  beef  cattle,  and  fit  for  the  purpose  for 
which  he  wanted  them,  as  disclosed  by  his 
letter  upon  the  deliverv  of  the  cattle,  making 
A  proposition  to  keep  half  of  them,  if  the  de- 
fendant would  furnish  another  car-load  of  good 
cattle.  His  order,  and  the  facts  as  disclosed, 
indicate  that  the  plaintiff  needed  beef  cattle 
quite  badly  for  the  supply  of  bis  market,  as  he 
states  in  his  order  that  he  had  only  "  two  head 
of^cattle  left."  But  in  his  letter  making  this 
proposition  he  also  says  and  charges  that  the 
defendant  had  taken  "his  hard  money  for 
property  that,  for  my  use,  you^know  is  per- 


fectly worthless."  So  that  it  is  clear  that  he 
did  not  think  he  had  received  such  cattle  as  he 
had  ordered,  and  as  were  fit  for  the  purpose 
intended;  but  as  he  had  paid  for  them  as  good 
beef  cattle,  and  was  out  of  his  money,  he  was 
in  a  position  to  compromise,  and  betrayed  a 
disposition  by  his  proposition  to  adjust  the 
matter  without  further  trouble  or  difficulty; 
but,  however  that  may  be,  the  defendant  de- 
clined to  entertain  or  consider  his  proposition, 
claiming  that  the  cattle  were  such  as  complied 
with  the  order,  and  the  defendant  cannot  avail 
itself  of  its  benefits  now,  as  its  conduct  relegated 
the  matter  to  its  original  status,  and  necessitated 
this  suit  for  the  adjustment  of  their  differences. 
We  think  that  the  judgment  must  he  affirmed. 
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John  W.   BROOKS,  Plff.   in  Err,, 

V. 

Lula    WOODSON  et  al, 

( Ga ) 

"*  1.  Accor  ding  to  the  doctrine  of  Dallle 
V.  Corridon*  40  Oa.  122f  the  witnesses 
to  a  will  must  subscribe  their  Dames  as 
witnesses  after  the  will  is  signed  by  the  testator, 
there  belnsr  nothing  to  attest  until  his  signature 
has  been  annexed.  It  makes  no  difference  that 
the  siffniDK  and  attestation  are  each  a  part  of  one 
and  the  same  transaotion. 

(July  8, 1891.) 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  in  favor  of 
defendants  in  a  proceeding  seeking  to  establish 
the  validity  of  a  will.     Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Meetrs.  Hill  &  Harris  for  plaintiff  in  error. 

Messrs.  Hardemant  Davis  A  Turner 

and  Dessau  &  Bartlett  for  defendants  in 

error. 

Bleckley,  CA.  J.,  delivered  the  opinion  of 
the  court: 

There  is  nothing  to  distinguish  this  case 
from  Duffie  v.  Corridon,  40  6a.  122,  except 
that  in  the  execution  and  attestation  of  this 
will  there  was  but  one  transaction,  the  wit- 
nesses all  subscribing  the  unsigned  will  in  the 
presence  of  the  testator,  and  he,  at  the  same 
time  and  place,  and  immediately  after  they 
affixed  their  signatures,  signing  the  document 
in  their  presence.     In  Duffle  v.  Corridon,  there 
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were  two  interviews,  at  the  first  of  which  two 
of  the  witnesses  (together  with  another  who 
was  not  afterwards  present)  subscribed,  and  at 
the  second  the  testator  and  the  third  witness. 
But  is  this  difference  in  the  facts  of  the  two 
cases  material  ?  The  doctrine  distinctly  held 
by  the  court  in  ruling  Duffie  v.  Carridon,  is 
that,  until  the  testator  signs,  there  is  nothing 
to  attest;  the  signature  of  the  testator  being 
the  principal,  if  not  the  only,  matter  to  which 
the  attestation  contemplateid  by  law  applies. 
It  is  obvious  that,  if  this  be  the  true  reason 
why  the  witnesses  cannot  subscribe  their  names 
until  after  the  testator  has  signed  his,  it  is  of 
no  consequence,  when  the  form  of  attesting  an 
unsigned  will  is  gone  through  with,  whether 
on  the  same  occasion  of  the  testator's  added 
signature  or  on  a  previous  occasion.  In  either 
case.the  attesting  act  would  be  performed  when 
there  was  no  signature  in  existence  to  be  at- 
tested, and  therefore  no  subject  matter  to 
which  the  act  could  apply.  To  witness  a  fut- 
ure event  is  equally  impossible,  whether  it 
occur  the  next  moment  or  the  next  week.  We 
rule  the  present  case  on  the  authority  of  the 
prior  one  above  cited:  being  satisfied,  after 
careful  examination,  that  to  abide  by  the  prin- 
ciple of  that  decision  we  must  regard  the  order 
of  time  in  which  the  respective  signatures  oc- 
cur, rather  than  the  interval  of  time  by  which 
they  are  separated.  The  manifest  teaching  of 
Duffie  V.  Corridon  is  that  the  testator  mujst 
sign  first.  That  teaching  is  not  followed,  but 
directly  violated,  when  the  witnesses  sign  first. 

Judgment  afflrmed. 

Lumpkin,  J.,  not  presiding. 


NoTB.— <Si(7mitur6  of  wttnesses  to  wtU  before  te»ta-  • 

tor  signs  it  1 

The  sl^rnature  of  attesting  witnesses  to  a  will  be- 
fore it  Is  sieroed  by  the  testator  does  not  constitute 
a  valid  attestation.  Jackson  v.  Jadtsonr  89  NrYT 
158;  SistersofCharSFv.  Kelly,  67' N.""Y.^409;  Hind- 
marsh  V.  Carlton,  8  H.  L.  Cas.  160;  Shaw  v.  Neville, 

1  Jur.  K.  S.  408;  Hudson  v.  Parker,  1  Robb.  Eccl. 
89;  Cooper  v.  Bockctt,  3  Curt  Eocl.  659:  Re  Oldinfir, 

2  Curt.  Eocl.  865;  Re  Hopkins,  32  L.  J.  N.  S.  158; 
Pearson  v.  Pearson,  L.  B.  2  Prob.  Sc  Div.  451;  Mc- 
Mulklns*  Case,  6  Dem.347;  Fischer  v.  Popham.  L.  R. 
8  Prob.  &  Div.  246;  Reed  v.  Watson,  27  Ind.  443; 
Raerland  v.  Huntingdon,  23  N.  C.  563. 

On  the  contrary,  some  oases  have  held  that  it  is 
not  material  whether  the  testator  or  the  witnesses 
sign  first  if  ail  sign  during  one  continuous  transao- 
tioQ.  Sechrest  v.  Edwards,  4  Met  (Ky.)  168;  Bosser  v. 
Pranklin,  6  Qratt  1, 52  Am.  Deo.  97;  Swift  v.  Wiley, 


1  B.  Mon.  117;  Vaughan  v.  Burford,  3  Bradf .  78; 
overruled  by  later  New  York  cases  above  cited. 

And  in  Pennsylvania  where  subscribing  witnesses 
are  not  necessary  an  attestation  before  the  signa- 
ture of  the  testator  is  sufficient  Miller  v.  McNeiU, 
85  Pa.  217,  78  Am.  Dec.  388. 

A  subsequent  acknowledgment  or  adoption  by 
an  attesting  witness  of  his  signature  cannot  be 
held  sufficient  or  equivalent  to  attestation  at  that 
time  wliere  his  signature  was  before  that  of  the 
testator.  Hindmarsh  v.  Carlton,  8  H.  L.  Cas.  160; 
Re  Byrd,  3  Curt.  Eccl.  117;  Re  Cox's  Will,  46  N.  C. 
821;  Chase  v.  Kittredge,  11  Allen,  49,  87  Am.  Deo. 
687.  Contra^  Sturdivant  v.  Birchett  10  Gratt  67; 
Pollock  V.  Glassell,  2  Gratt.  439;  Swift  v.  Wiley,  1 
B.  Mon.  117;  O'Brien  v.  Galagher,  26  Conn.  229. 

Especially  if  they  did  not  sign  in  the  testator's 
presence.  Chase  v.  Kittredge,  11  Allen,  49,  87  Am. 
Deo.  687;  Re  Cox's  Will,  46  N.  C.  321;  Bagland  v. 
Huntingdon,  28  N.  C.  568.  &  A.  R. 
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1. 

in  the  same  kind  of  biuineas  alter 
transferring  their  interest   in  the  old 

busdnees  to  the  other  partners,  whether  thesrood- 
w ill  be  included  In  the  transfer  or  not,  have  the 
ri^ht  not  only  to  advertise  their  new  business, 
but  also  to  solicit  the  customers  of  the  old  firm 
personally  unless  they  have  bound  themselves 
not  to  do  so  by  their  contract. 

8.  Theri{B^ht  of  retiring^  partners  to  en^ 
^afi^  affain  in  business  under  their 
o^^n  names  or  any  collocation  of  their  own 
names  after  seliinR*  their  interest  in  the  Arm  is 
not  restricted  except  by  their  own  agrreement, 
even  if  the  collocation  of  their  names  which  they 
adopt  as  the  name  of  a  new  firm  which  they  or- 
ipanize  is  similar  or  Identical  with  the  old  firm 
name  where  there  is  no  attempt  at  deception. 
But  they  have  no  rlirht  to  represent  their  busi- 
ness as  a  continuation  of  that  of  the  old  firm. 

(ChcunpliihCh.J.,  diments.) 

(November  20, 1891.) 

APPEAL  by  complainaDts  from  a  decree  of 
the  Circuit  Court  of  Wayne  County  in  fa- 
vor of  respondents  in  a  suit  brought  to  enjoin 
the  use  of  a  certain  trade-name  from  interfer- 
ing with  certain  trade-marks,  and  generally 
from  interfering  with  the  good-will  of  com- 
plainants' business.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mesgrs,  Bowen*  Doug^las  A  whiting^, 
for  appellants: 

The  real  value  of  the  good-will  depends  in 
some  cases  entirely,  and  in  all  very  much,  on  the 
absence  of  competition  on  the  part  of  those  by 
whom  the  business  has  been  previotisly  car- 
ried on. 

Bates,  Partn.  §§  659,  670;  Lindley,  Partn. 
§  439;  Story,  Partn.  §  100;  Wedderburn  v.  Wed- 
derbum,  22  Beav.  84. 

The  good- will  of  a  partnership  is  a  valuable 
asset. 

Churton  v.  Douglas,  Johns.  V.  C.  (Eng.)  174; 
Bank$  v.  Gibson,  11  Jur.  680;  Wedderburn  v. 
Wedderburn,  supra;  High,  Inj.  §§  80.  1345; 
Kerr,  In].  168;  Bates,  Partn.  §  663,  and  cases. 

Where  a  partner  sells  out  all  his  share  of  the 
stock  in  a  going  concern,  the  presumption  is 
that  he  means  to  include  whatever  is  included 
in  the  word  "good -will,"  though  the  latter  be 
not  specifically  mentioned. 

Churion  v.  Douglas,  supra;  Bury  v.  Bed- 
ford, 88  L.  J.  Ch.  466;  Bally.  Hall,  20  Beav. 
189;  Browne,  Trade-marks,  §§  359,  360,  23 
Am.  L.  Reg.  p.  649. 

The  appropriation  by  one  partner  of  a  firm 

NoTB.— The  exhaustive  discussion  and  citation 
of  authorities  in  the  opinion  of  the  court  and  in 
the  diasentlnff  opinion  in  this  so  fully  present  the 
authorities  on  each  side  that  any  annotation  would 
be  largely  a  reproduction  of  them. 
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name  so  closely  imitating  that  of  the  original 
as  to  mislead  purchasers  and  direct  trade  from 
the  original  firm  will  be  enjoined. 

High,  Inj.  ^  1346;  Banks  v.  Qihson,  34  Beav. 
566;  Bates,  Partn.  §  663;  Hall  v.  Barraus,  10 
Jur.  N.  S.  55;  Chissum  v.  Dews,  5  Russ.  30; 
Shipwright  v.  Clements,  19  Week.  Rep.  599; 
Pearson  v.  Pearson,  L.  R.  27  C'h.  Div.  145; 
Kellogg  v.  TotUn,  16  Abb.  Pr.  35;  Hall  v.  Hall, 
supra;  Merry  v.  Hoopes,  111  N.  Y.  415;  Hege- 
man  v.  Gutter,  8  Daly,  1;  McGowan  Pump  dk 
Mach,  Co.  V.  McGowan,  22  Ohio  St.  370. 

We  can  see  there  is  a  marked  distinction  be- 
tween a  sale  by  par(pers  to  a  third  party  and  a 
sale  between  retiring  and  continuing  partners, 
in  which  latter  case  it  is  known  and  expected 
that  the  vendees  shall  continue  the  uninter- 
rupted going  business. 

Ayer  v.  Rv8?iton,  7  Daly,  9;  Caswell  v.  Davis, 
58  N.  Y.  223, 17  Am.  Rep.  238;  Congi-ess  d  E. 
Spring  Co.  v.  High  Rock  C.  Spring  Co.  45  N.  Y. 
302, 6  Am.  Rep.  82;  Sohier\.  Johnson,  111  Mass. 
238;  Hoxie  v.  Chaney,  3  New  Eng.  Rep.  709, 143 
Mass.  592,  58  Am.  Rep.  149;  Parsons.  Partn. 
§  409;  Caswell  Y.  Hazard,  121  N.  Y.  484;  .<:mith 
V.  Walker,  57Micb.|456;  Chittenden  v.  Witbeck, 
50  Mich.  401;  Grmc  v.  Seligman,il  Mich.  607, 
41  Am.  Rep.  787;  Myers  v.  Kalamazoo  Buggy 
Co.  54  Mich.  215,  52  Am.  Rep.  811. 

As  the  testimony  in  this  case  is  conclusive 
that  the  two  names  of  Farrand,  Williams  & 
Co.  and  Farrand,  Williams  &  Clark,  with  the 
combination  in  conjunction  of  the  distinctive 
words  "Farrand"  and  "Williams"  are  so  sim- 
ilar as  to  confuse  the  mind  of  the  public,  and 
as  the  business  methods  of  defendants  are  such 
as  to  cause  such  a  confusion  of  business  as  to 
lead  to  loss  and  impairment  of  the  property 
sold,  the  defendants  should  be  enjoined  from 
this  use  as  prayed  for  in  the  bill. 

Lindley,  Partn.  439;  Kerr,  Inj.  §  167;  Par- 
sons, Partn.  409;  Bates,  Partn.  63,  and  cases 
cited:  Hookham  v.  Pottage,  L.  R.  8  Ch.  App. 
94;  Glenny  v.  Smith,  2  Drew  &  8.  476;  Lee  v. 
Haley,  L.  R.  5  Ch.  155;  Ci-utttcell  v.  Lye,  17 
Ves.  Jr.  335:  T^evy  v.  Walker,  L.  R.  10  Ch. 
Div.  438;  TayUyr  v.  Taylor,  L.  R.  20  Eq. 
297:  Churton  v.  Douglas,  7  Johns.  V.  C.  (Eng.) 
174;  FuUwood  v.  Fulhoood,  L.  R.  9  Ch. 
Div.  176;  Croft  v.  Day,  7  Beav.  84;  Holmes,  B. 
<fe  H.  V.  Holmes,  B.dtA.  Mfg.  Go.  37  Conn.  279; 
Hegeman  v.  Cutter,  8  Daly,  1;  Cottrell  v. 
Bdbcock  Print.  Press  Mfg.  Co.  2  New  Eng. 
Rep.  916,  54  Conn.  122;  Dininger  v.  Clark,  60 
Barb.  118;  Myers  v.  Kalamazoo  Buggy  Co. 
supra:  HoUVs  App.  60  Pa.  462,  100  Am.  Dec. 
584;  Ginesi  v.  Cooper,  L.  R,  14  Ch.  Div.  596; 
Collyer,  Partn.  §§  162,  168;  8//a«?r  v.  Shaver, 
54  Iowa.  208,  37  Am.  Rep.  594. 

It  is  not  necessary  that  a  name  should  be 
copied  with  fullest  accuracy,  exactly.  The 
rule  is  that  if  an  imitation  is  calculated  to  de- 
ceive the  public  and  may  be  taken  for  the  origi- 
nal its  use  will  be  enjoined. 

Gage  v.  Publishing  Co.  11  Ont.  App.  481: 
lotca  Seed  Co.  v.  Dorr,  70  Iowa,  481,  59  Am. 
Rep.  446;  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  ed.  828;  Meneely  v.  Meneely,  62  N.  Y. 
431,  20  Am.  Rep.  489;  11  Cent.  L.  J.  25  etseq.: 
28  Am.  L.  J.  72. 
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Mr,  Ashley  Pond,  with  2dr,  Willian 
H.  Wells,  also  for  appellants. 

Messrs.  F.  H.  Canfleld  and  Henry  H. 
Siran,  with  Messrs.  Moore  A  Canfleld, 

for  appellees: 

Every  man  has  a  legal  right  to  engage  in  any 
lawful  biisiness  in  his  own  name,  or  in  connec- 
tion with  others,  although  by  so  doing  he  may 
interfere  with  the  business  of  others  previously 
established  and  carried  on  under  the  same 
name. 

Turt(m  V.  Turton,  L.  R.  42  Cb.  Div.  128; 
Burgess  v.  Burgess^  8  DeG.  M.  &  G.  896;  Me- 
neely  v.  Meneely,  62  N.  Y.  427,  20  Am.  Rep. 
489;  Rvssia  Cement  Co.  v.  />«  Page,  6  New 
Eng.  Rep.  577, 147  Mass.  206;  Ooodyeai^s  India 
Ruwer  Glove  Mfg,  Go,  v.  Goodyear  Rubber  Co. 
128  U.  8.  598,  82  L.  ed.  58(5;  Lathrop  v.  Lath- 
rop,  47  How.  Pr.  532;  Decker  v.  Decker,  52 
How.  Pr.  218;  Rogers  y.  Taintor,  97  Mass.  291; 
Gilman  v.  Hunnewell,  122  Mass.  148. 

The  fact  that  the  parties  were  once  co-part- 
ners is  in  no  wise  material.  Upon  dissolution 
of  a  partnership  each  partner  may  re-engage 
in  the  same  business  and  compete  with  the 
others. 

After  dissolution,  in  the  absence  of  an  ex- 
press agreement,  neither  can  carry  on  business 
under  tne  old  firm  name,  unless  the  firm  name 
was  identical  with  the  name  of  the  partner. 

The  retiring  members  of  a  firm  may  not  only 
engage  in  the  same  business  in  the  same  local- 
ity, but  they  may  advertise  their  business  and 
solicit  the  customers  of  the  old  firm,  and  to 
the  same  extent  that  other  business  competitors 
may  do.  They  may  personally  solicit  the  cus- 
tomers of  the  old  firm. 

Labouchere  v.  Dawson,  L.  R.  18  Eq.  322,  1 
Moak,  Eng.  Rep.  711;  Pearson  v.  Pearson  ^  L. 
R.  27  Ch.  Div.  145.  See  also  Hotioe  v.  Searing, 
19  How.  Pr.  14,  10  Abb.  Pr.  264;  1  Collyer, 
Partn.  286, 239;  Peterson  v.  HumphreVj  4  Abb. 
Pr.  894;  Reeves^.  Denieke,  12  Abb.  ¥r.  N.  8. 
92;  McGowan  PumpS  Mcicli.  Co.  v.  McGotoan, 
22  Ohio  8t.  870;  Lindley,  Partn.  868,  487;  80 
Cent.  L.  J.  157,  article  Good-mil;  Bates, 
Partn.  §§  585,  586;  Heath  v.  JSansom,  4  Bam. 
&  Ad.  172;  1  Parsons,  Cont.  197;  Parsons, 
Partn.  400;  Cochran  y.  Perry,  8  Watts  &  8. 
262;  Edens  v.  WiUiams,  86  111.  252;  Rogers  v. 
Nicfids,  20  Tex.  719;  Collyer,  Partn.  §  101; 
Fourth  Nat.  Bank  of  N.  7.  v.  Neto  Orleans  dk 
G.  R,  Co.  78  U.  S.  11  Wall.  624,  20  L.  ed.  82; 
Carroll  v.  Evans,  27  Tex.  262;  Parkhurst  v. 
Kinsman,  1  Blatchf.  488;  Horton*s  App,  13 
Pa.  67;  Clark  v.  Wilson,  19  Pa.  414;  Potcer  v. 
Kirk,  1  Pittsb.  510. 

To  entitle  the  complainants  in  this  case  to 
the  relief  prayed  for  in  the  bill,  and  to  the  in- 
junction restraining  defendants  from  doing 
business  under  their  firm  name  of  Farrand, 
Williams  &  Clark,  it  is  necessary  that  they 
should  show  some  contract  between  them  and 
the  defendants  by  which  the  latter  have  parted 
with  the  right  to  use  such  firm  name. 

The  agreement  upon  which  the  complainants 
rely,  being  with  Mr.  Sheley  personally,  was 
not  assignable. 

Davies  v.  Davies,  L.  R.  86  Ch.  Div.  359; 
Jlowland  v.  Roosevelt,  5  N.  Y.  Supp.  75. 

The  bill  of  sale  is  not  sufficient  to  convey 
the  defendants'  interest  in  the  good- will  of  the 
old  firm  of  Farrand,  Williams  &  Co.,  nor  to 
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prevent  or  estop  them  from  doing  business  un- 
der their  own  names. 

Chittenden  v.  Witbeck,  50  Mich.  420;  Myers 
V.  Kalamazoo  Buggy  Go.  54  Mich.  222,  52  Am. 
Rep.  811;  Story,  Partn.  §  99;  Parsons,  Partn. 
409-425;  Pearsons.  Pearson,  L.  R.  27  Ch.  Div. 
145;  GottreU  v.  Bahcock  Print.  Press  Mfg.  Co. 
2  New  Eng.  Rep.  916,  54  Conn.  122;  Jxithrop 
V.  Lathrop,  47  How.  Pr.  532;  Reeves  v.  Denicke, 
12  Abb.  Pr.  N.  8.  92;  Hazard  v.  Casicell,  98 
N.  Y.  259,  45  Am.  Rep.  198;  Caswell  v.  Haz- 
ard, 121  N.  Y.  484;  Huwer  v.  DannenJioffer^ 
82  N.  Y.  499;  Morgan  v.  Shuyler,  79  N.  Y. 
490,  35  Am. Rep.  543;  Hallettr.  Cumston,  110 
Mass.  29. 

A  court  of  equity  will  not  restrain  a  person 
from  doing  business  in  his  own  name,  at  the 
instance  of  another  who  is  using  a  different 
name. 

loioa  Seed  Co.  v.  Dorr,  70  Iowa,  481,  59  Am. 
Rep.  446;  Bassett  v.  Percival,  5  Allen,  845; 
Rice  V.  Angell,  78  Tex.  850.  See  also  Smith  v. 
Gtbbs,  44  N.  H.  835. 

If  Mr.  Sheley  had  supposed  that  he  was  to 
receive,  or  that  the  complaioants  were  to  re- 
ceive, the  defendants'  interest  in  the  good-will 
as  a  consideration  for  the  $20,000,  he  certainly 
would  never  have  directed  Mr.  Stevens  to 
scratch  out  from  the  bill  of  sale  the  clause  re- 
lating to  the  good-will. 

Philpot  V.  Gruninger,  81  U.  S.  14  Wall.  577, 
20  L.  ed.  744-  Ellis  v.  Clark,  110  Mass.  389, 14 
Am.  Rep.  609;  Wald's  Pollock,  Cont.  9;  Gates 
V.  First  Nat.  Bam,k  of  Montgomery,  100  U.  8. 
239.  25  L.  ed.  580;  Anthony  v.  Boyd,  8  New 
Eng.  Rep.  867,  15  R.  I.  495;  Irwin  v.  Wilson, 
12  West.  Rep.  878,  45  Ohio  St.  428. 

The  only  ground  upon  which  a  court  of 
equity  has  jurisdiction  to  interfere  in  such  cases 
is  to  prevent  a  fraudulent  invasion  of  an  estab- 
lished business  by  one  who  is  piratically  seek- 
ing to  represent  such  business  to  be  his  own. 

Levy  V.  Walker,  L.  R.  10  Ch.  Div.  486,  27 
Moak,  Eng.  Rep.  6;  Goodyear  India  Rubber 
Glove  Mfg.  Go.  v.  Goodyear  Rubber  Co.  128  U. 
8.  598,  82  L.  ed.  535;  William  Rogers  Mfg.  Co. 
V.  Simpson,  4  New  Eng.  Rep.  75,  54  Conn. 
527;  Burgess  v.  Burgess,  3  DeG.  M.  &  G.  896; 
Massam  v.  Thorley's  Cattle  Food  Co.  L.  R.  14 
Cb.  Div.  748;  England  v.  New  York  Pub.  Go. 
8  Daly,  375;  Singer  Mfg.  Co.  v.  WiUm,  L.  It 
2  Ch.  Div.  4H4;  Singer  Mfg.  Co.  v.  Loog,  L.  R. 
8  App.  Cas.  15. 

Complainants^must  show  afQrmatively  an 
injury  wrongfully  done  by  the  defendants,, 
and  damage  resulting  from  such  injury. 

Earkinson's  App.  78  Pa.  196,  21  Am.  Rep. 
9;  Bonaparte  v.  Camden  d  A.  R.  Co.  1  Baldw. 
C.  C.  218;  Richard»*s  App.  57  Pa.  105;  BuUer 
V.  Burleson,  16  Vt.  176;  Richardson  dk  B. 
Co.  V.  Richardson  <fc  M.  Co.  8  N.  Y.  Supp.  52. 
See  also  High,  Inj.  §§  9,  10,  720,  743;  Story, 
Eq.  Jur.  §  9596. 

McGrath, «/.,  delivered  the  opinion  of  the 
court: 

Complainants  and  defendants  had  been  for 
some  years  engaged  as  wholesale  drug^sts  on 
Lamed  Street  east,  in  the  city  of  Detroit,  as  co- 
partners, under  the  name  and  style  of  Farrand, 
Williams  &  Co.  There  were  no  articles  of  co- 
partnership, and  no  term  fixed  for  which  the 
partnership  was  to  continue.    Prior   to  the 
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takine  of  tbe  aoDual  inventory  in  January, 
1890,  defendant  Jacob  S.  Farrand  expressed  to 
complainant  Sheley  a  desire  to  dissolve  the  co- 
pftrtnership.  Mr.  Sheley  declined  to  say  any- 
thing until  tbe  annua)  inventory  should  be 
taken,  and  tbe  business  of  the  year  settled  up. 
On  the  25th  of  January,  1800,  after  the  com- 
pletion of  the  inventory,  defendants  made  a 
proposition  in  i;viitin<2;  to  *'pay  Messrs.  Sheley 
&  Brooks,  for  their  interest  in  the  firm  of  Far- 
rand, Williams  &  Co.,  for  the  amount  of  their 
interest,  being  fifty  thousand  dollars  (#50,000), 
the  sum  of  sixty  thousand  dollars  ($60,000),  or 
they  wUl  take  for  their  interest,  the  amount 
being  one  hundred  thousand  dollars  ($100,000), 
tbe  sum  of  one  hundred  and  twenty  thousand 
dollars  ($120,000),  the  sum  to  be  paid  in  cash, 
or  in  notes  acceptable  to  the  parties  who  sell, 
one  week  from  to-dav,  Saturday,  the  first  day 
of  February  next,  ^be  store  to  be  leased  to 
the  party  purchasing  for  a  term  of  five  year-s. 
at  a  rent  of  eight  thousand  dollars  ($8,000)  a 
year,  and  the  warehouse  to  be  rented  to  the . 
party  purchasing,  at  a  net  rental  of  6^^  a  year  on  \ 
the  cost  of  their  interest  therein."  On  the  fol- ! 
lowing  Monday  Mr.  Sheley  accepted  defend- 
ants' offer  to  sell,  and  on  the  1st  day  of  Febm 
ary  following  a  bill  of  sale  was  prepared, 
reciting,  among  other  things,  that  defendants, 
in  consideration  of  the  sum  of  $120,000,  paid  to 
them  by  Alanson  Sheley,  party  r>f  the  second 
part,  "have  bargained  and  sold  unto  the  said 
party  of  tbe  second  part  all  our  right,  title, 
and  interest  to  the  within-mentioned  resources 
of  said  firm,  including  the  good- will  attendant 
upon  tbe  business."  This  bill  of  sale  was  not 
executed,  objection  being  made  to  the  c1au<^, 
* 'including  the  good- will  attendant  upon  the 
business;"  and  a  new  instrument  was  prepared, 
reciting  that  defendants,,  parties  of  the  first 
part,  *'for  and  in  consideration  of  the  sum  of 
one  hundred  and  twenty  thousand  dollars,  to 
them  paid  by  Alanson  Sheley,  of  the  second 
part,  have  bargained  and  sold,  and  bv  these 
presents  do  grant  and  convey,  unto  tne  said 
party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  all  our  ri^ht,  title,  and 
interest  in  the  firm  of  Farrand,  Williams  & 
Company."  This  instrument  was  executed, 
the  insurance  policies  were  assigned  by  Far- 
rand, Williams  &  Co.  to  Williams,  Sheley  & 
Brooks,  and  an  agreement  to  assume  and  pay 
all  the  debts  of  the  old  firm  was  executed  by 
Williams,  Sheley  &  Brooks,  and  delivered  to 
defendants.  Defendants  afterwards  formed  a 
copartnership  under  the  firm  name  of  Farrand, 
Williams  &  Clark,  and  opened  a  wholesale 
drug  establishment  at  No.  82  Woodward 
Avenue.  Complainants  adopted  the  name  and 
atyle  of  Williams,  Sheley  &  Brooks,  posted 
their  firm  name,  as  successor  to  Farrand, 
Williams  &  Co.,  over  their  place  of  business; 
had  the  words  "Williams,  Sheley  &  Brooks, 
Successors  to"  printed  in  red  ink  over  the 
words  "Farrand,  Williams  &  Co."  wherever 
the  latter  appeared  upon  letter-heads,  bill- 
heads, labels,  and  on  other  stationery;  adver- 
tised themselves  in  the  newspapers  and  trade 
journals  as  Williams.  Sheley  &  Brooks,  succes- 
sors to  Farrand,  Williams  &  Co.;  and  sent  out 
circulars  to  the  trade  containing  not  onl^  their 
firm  name,  but  the  names  of  the  individual 
members  of  tbe  new  firm.    Defendants  also 
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extensively  advertised  the  new  enterprise 
through  the  same  mediums,  callintir  special  at- 
tention to  the  names  of  the  members  of  the 
new  firm,  their  long  connection  with  the  drug 
business,  and  tbe  dissolution  of  the  old  firm,, 
and  solicitin/f  trade. 

Tbe  complainants  contend  that  the  assign- 
ment by  defendants  of  all  interest  in  the  busi- 
ness carried  with  it  the  £rood  will  of  the  busi- 
ness, and,  having  purchased  the  good- will  of 
that  business,  they  are  entitled  to  the  exclusive 
use  of  tbe  old  firm  name;  that,  while  defend^ 
ants  have  the  right  to  engage  in  the  same  line 
of  business,  ibey  have  not  the  right  to  such  a 
collocation  of  their  own  names  as  will  produce 
con  fusion,  attract  customers,  and  secure  orders, 
letters,  and  goods  intended  for  the  old  firm; 
that  defendants  have  no  right  to  simulate  their 
labels,  to  solicit  their  customers,  or  entice 
away  their  employes.  "Good- will"  has  been 
defined  by  this  court  to  be  "the  favor  which 
the  management  of  a  business  wins  from  the 
public,  and  the  probability  that  old  customers 
will  continue  their  patronage."  Chittenden 
V.  Witbeck,  50  Mich.  401.  /jord  Eldon,  in 
Cruttwell  V.  Lye,  17  Ves.  Jr.  386,  defined  it  as 
simply  the  probability  that  old  customers  will 
resort  to  the  old  place. 

The  following  propositions  must  be  regarded 
as  established  by  the  clear  weight  of  authority: 

1.  Though  a  retiring  partner  may  have  as- 
signed his  interest  in  the  partnership  business, 
including  the  good-will  thereof,  to  his  copart- 
ner, he  may,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  engage  in  the  same  line 
of«  business  in  the  same  locality,  and  in  his 
own  name. 

2.  He  may,  by  newspaper  advertisements, 
cards,  and  general  circulars,  invite  the  general 
public  to  trade  with  him,  and  through  the 
same  mediums  advertise  his  long  connection 
with  the  old  business,  and  his  retu-ement  there- 
from. 

8.  He  will  not  be  allowed,  however,  to  use 
his  own  name,  or  to  advertise  his  business,  in 
such  a  way  as  to  lead  the  public  to  suppose 
that  he  is  continuing  the  old  business;  hence, 
will  not  be  allowed  to  advertise  himself  as  its 
successor. 

4.  The  purchaser  will  not,  in  the  absence  of 
an  express  agreement,  be  allowed  to  continue 
tbe  business  in  the  name  of  the  old  firm. 

5.  That  no  man  has  a  right  to  sell  or  adver- 
tise his  own  business  or  goods  as  those  of  an- 
other, and  so  mislead  the  public,  and  injure 
such  other  person. 

In  Myers  v.  Kalftmazon  Buggy  Co.,  54  Mich. 
215,  62  Am.  Rep.  811,  A,  B,  and  C  had  been  car- 
rying on  business  as  copartners  at  Kalamazoo, 
under  the  name  and  style  of  "The  Kalamazoo 
Wagon  Company."  A,  B,  and  C  sold  to  com- 
plainant "all  their  interest  in  the  property, 
money  assets,  and  good-will,"  etc.,  in  and  to 
their  business.  After  such  sale  complainant's 
assignors  formed  a  corporation  under  the  name 
of  "The  Kalamazoo  Buggy  Company;"  pitched 
their  plant  in  the  same  locality;  commenced 
the  manufacture  of  the  same  class  of  goods; 
issued  circulars  to  the  trade,  with  descriptive 
cuts  of  the  same  character  and  appearance  as 
those  contained  in  complainant's  circulars,  and 
advertised  their  place  of  business  as  being  in 
the  same  locality.     In  that  case  the  name  of 
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"The  Kalamazoo  Wagon  Company"  was  an 
assumed  name.     Tbe  only  distincllve  feature 
in  the  name  adopted  by  defendant  was  the  use 
of  a  word  of  similar  meaning  to  that  for  which 
it  had  been  substituted.    The  defendant-s  were 
not  using  their  own  names.    It  was  a  pure  case 
of  piracy,  and  the  facts  clearly  indicated  an 
intention  to  deceive  the  public!    As  was  said 
in  Burgeu  v.   Hvryeas,  3  DeG.  M.  &'  Q.  89b: 
"Where  a  person  is  selling  goods  under  a  par- 
ticular name,  and  another  person,  not  having 
that  name,  is  using  it,  it  may  be  presumed 
that  he  so  uses  it  to  represent  the  goods  sold 
by  him  as  the  goods  of  tbe  person  whose  name 
be  uses;  but  where  tbe  defendant  sells  goods 
under  his  own  name,  and  it  happens  that  the 
plaintiff  has  the  same  name,  it  does  not  follow 
that  defendant  is  selling  his  goods  as  the  goods 
of  the  plaintiff."    In  Lee  v.  ilaley^  L.  R.  5  Ch. 
App.  155,  plaintiff  had  been  doin&r  business  at 
No.  22  Pall  Mall,  under  the  artificial  name  of 
"Guinea   Coal  Company."    Defendant,  who 
had  been  their  manager,  set  up  a  rival  business 
under  the  name  of  "Pall  Mall  Guinea  Coal 
Company,"  at  45  Pall  Mall.    His  envelopes 
and  business  cards  were  printed  in  such  a  way 
as  to  resemble  the  plaintiff's.    In  Glenny  v. 
Smith,  2  Drew  &  S.  476,  defendant  had  been 
in  plaintiff's  employ,  and  started  in  business 
on  his  own  account.     Over  his  shop  he  had 
his  own  name,  Frank  P.  Smith,  printed  in 
large,  black  letters  on  a  white  ground,  but  on 
the  brass  plates  in  the  windows  of  his  shop  he 
had  engraved  the  word  "from,"  in  small  let- 
ters, and  the  words  "Thrasher  &  Glenny"  (the 
name  of  plaintiff's  firm)  in  large  letters.    He 
had  an  awning,  also,  in  front  of  his  shop, 
which,  when  let  down,  would  cover  his  own 
name,  and  expose  only  the  name  of  plaintiff's 
firm.    The  court  held  that  defendant  was  de- 
ceiving the  public,  and  an  injunction  was  is- 
sued.    Croft  V.  Day,  7  Beav.  84;  Le^  v.  Wal- 
ker, L.  R.  *10  Ch.  Div.  488;  Tvrton  v.  Turion, 
L.  R.  42  Ch.  Div.  128;  Hookham  v.   Pottage, 
L.  R.  8  Ch.  App.  91 ;  Meneely  v.  Meneely,  62 
N.  Y.  431.  20  Am.  Rep.  489;  FnlUoood  v. 
FuUwood,  L.  R.  9  Ch.  Div.  176. 

6.  That  when  an  express  contract  has  been 
made  to  remain  out  of  business,  or  for  the  use 
by  a  purchaser  of  a  fictitious  name,  or  a  trade- 
name, or  a  trade-mark,  the  courts  will  enjoin 
the  continued  violation  of  such  agreement. 
In  Orow  V.  Sdigman,  47  Mich.  607,  41  Am. 
Rep.  737,  defendant  had  carried  on  the  cloth- 
ing business  at  Bay  City,  under  the  name  and 
style  of  "Little  Jake,"  and  sold  out  to  com- 
plainant, and  expressly  convened  the  right  to 
use  the  name  and  style  of  "Little  Jake,  and 
agreed  that  he  would  not  again  engage  in  that 
business  at  Bay  City,  and  defendant  was  en- 
joined from  violating  his  agreement.  In 
Shackle  v.  Baker,  14  Ves.  Jr.  468,  defendant 
agreed  that  he  would  not,  for  the  space  of  ten 
years,  carry  on  or  permit  any  other  person  to 
carry  on  the  same  business  in  Middlesex,  Lon- 
don, or  Westminster,  and  that  he  would  use 
his  best  endeavors  to  assist  plaintiff,  and  pro- 
cure customers  for  him.  In  Hitchcock  v. 
Coker,  6  Ad.  &  El.  438,  Coker  had  agreed  to 
enter  tbe  services  of  plaintiff,  and  that  he 
would  not  at  any  time  thereafter  engage  in  the 
business  in  which  his  employer  was  engaged. 
To  the  same  effect  are  Beat  v.  Chase,  81  Mich. 
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490;  DotyY.  Martin,  32  Mich.  462;  Burckhardt 
V.  BtircAhardi,  36  Ohio  St.  261;  Vernon  v. 
Haltam,  L.  R.  34  Ch.  Div.  752;  Tode  v.  Gross, 
127  N.  Y.  480,  13  L.  R.  A.  652. 

7.  That  an  assignment  of  all  the  stock, 
property,  and  effects  of  a  business,  or  the  ex- 
clusive right  to  manufacture  a  given  article, 
carries  with  it  the  exclusive  right  to  use  a  fic- 
titious name  in  which  such  business  has  been 
carried  on,  and  such  trade-marks  and  trade-' 
names  as  have  been  in  use  in  such  business. 
These  incidents  attach  to  the  husiness  or  right 
of  manufacture,  and  pass  with  it.  Courts 
have  uniformly  held  that  a  trade-mark  has  no 
separate  existence,  that  there  is  no  property  in 
words,  as  detached  from  tbe  thing  to  whirh 
they  are  applied;  and  that  a  conveyance  of  the 
thing  to  which  it  is  attached  carries  with  it  the 
name.  Dixon  Crucible  Co.  v.  Guggenheim,  2 
Brewst.  821;  Lockwood  v.  Bostwick^  2  Daly, 
521;  Derringer  \.  Plate,  29  Gal.  292,  87  Am. 
Dec.  170.  In  Gafje  v.  Publisfiing  Co,,  11  Ont. 
App.  402,  Gtage  and  Beatty  were  copartners, 
and,  among  oiber  things,  were  engaged  in 
publisbinff  "Beatty's  Headline  Copy-Books." 
Beatty  sold  out  to  Gage  all  his  interest  in  the 
business,  and  engaged  in  the  drug  business. 
Gage  continued  for  some  years  the  sale  of  the 
copy-books,  when  Beatty  licensed  defendant  to 

fmbiish  "Beatty's  New  and  Improved  Head- 
ine  Copy- Books."    In  Hoxie  v.  Chaney,  143 
Mass.  593, 3  New  Eng.  Rep.  709,  68  Am.  Rep. 
149,  Hoxie  and  Cbaney  were  copartners,  en- 
gaged  in   the   manufacture   of   soaps,    two 
brands  of  which  were  known   as  "Hoxie's 
Mineral  Soap"  and  "Hoxie's  Pumice  Soap." 
These   were   simply    trade-names,  by  which 
the    articles    were    known,    and    the    right 
to    use    them    passed    with    tbe    right    to 
manufacture  the  articles.   In  Russia  Cement  Co, 
V.   Le  Page,   147   Mass.    206,    6  New  Eng. 
Rep.  577,  Brooks  and   Le  Page,  as  copart- 
ners, sold  to  plaintiff  the  good- will  of  their 
business,  arid  the  right  to  use  their  trade-marks. 
They  were  engaged  in  tbe  manufacture  of 
glues.     Tbeir  light  glues  they  named   "Le 
Page's  Liquid  Glues."    The  court  held  that 
the  right  to  use  the  name  by  which  the  articles 
were  known  to  tbe  trade  passed  with  the  right 
to  manufacture    the  articles.    In    Merry  y. 
Hoopes,  111  N.  Y.  416,  the  parties  were  for- 
merly partners.    Hoopes  sold  to  Merry,  but 
afterwards  undertook  to  use   certain  trade- 
marks, viz.,  tbe  "Lion  Brand"  and  "Phajnix 
Brand,"  but  the  court  held  that  these  trade- 
marks passed  to  the  assignee.     In  HaU  v.  Bar- 
rows, 4  De  G.  J.  &  S.  150,  the  firm  had  marked 
the  chief  part  of  their  output  of  iron  with  the 
initial  letters  of  their  partnership  name,  "B. 
B.  &  H.,"  surmounted  by  a  crown,  and  tbe 
court  held  the  letters  and  crown  had  become  a 
trade-mark,  and,  as  such,  should  be  included 
Bs  a  suhject  of  value.    Browne,  Trade-marks, 
358;  MiUington  v.  Fox,  3  Myl.  &  C.  338-352: 
Myers  v.  Kalamazoo  Buggy  Co,  54  Mich.  215, 
52  Am.  Rep.  811;  Sohier  v.  Johnnon,  111  Mass. 
242;  Shipwright  v.  Cletnents,  19  Week.  Rep. 
599;  Uogers  v.  Taintor,  97  Mass.  291. 

8.  A  corporate  name  is  regarded  as  in  the 
nature  of  a  trade-mark,  even  though  composed 
of  individual  names,  and  its  simulation  may 
be  restrained.  After  adoption  itCfollows  tbe 
corporation.     Statutes  providing  for  the  or- 
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ganizatioD  of  corporations  usually  prohibit  the 
adoption  of  the  same  name  by  two  companies. 
Hoimea,  B,  <fc  H,  v.  Hobnes,  B.  d  A,  Mfg,  Co. 
37  Conn.  278,  9  Am.  Rep.  824. 

These  propositions  are  sustained  by  a  long 
line  of  authorities,  but  in  none  of  the  cases 
cited  does  the  question  binge  upon  a  grant  of 
j^ood-will.  Complainants  insist,  however,  that 
a  grant  of  good-will  may  be  implied,  and,  when 
express  or  implied,  it  imposes  certain  restraints 
upon  the  vendors,  viz. :  (1)  that  they  cannot 
afterwards  personally  solicit  customers  of  the 
old  firm,  and  (2)  that' they  are  restricted  in  the 
u.se  that  may  be  made  of  their  own  names. 

I.  The  doctrine  that  a  retiring  partner,  who 
has  conveyed  his  interest  in  an  established 
business,  whether  the  good- will  be  included  or 
not,  cannot  personally  solicit  the  customers  of 
the  old  firm,  has  no  support  in  principle.  A 
retiring  partner  conveys,  in  addition  to  his  in- 
terest in  the  tangible  effects,  simply  the  advan- 
tages that  an  established  business  possesses 
over  a  new  enterprise.  The  old  business  is  an 
assured  success,  the  new  an  experiment.  The 
old  business  is  a  going  business  and  produces 
its  accustomed  profits  on  the  day  after  the 
transfer.  It  is  capital  already  invested,  and 
earning  profits.  The  continumg  partner  gets 
these  advantages.  The  new  business  must  be 
built  up.  The  capital  taken  out  of  the  old 
concern  will  earn  nothing  for  months,  and  m 
all  probability  the  first  year's  business  will 
show  loss  instead  of  profit.  For  a  time  at 
least  it  is  capital  awaiting  investment,  or  in- 
vested, but  earning  nothing.  The  retiring 
partner  takes  these  chances  or  disadvantages. 
He  does  not  agree  that  the  benefit  derived  from 
his  connection  with  that  business  shall  con- 
tinue. He  does  not  agree  that  the  old  business 
shall  continue  to  have  the  benefit  of  his  name, 
reputation,  or  service:  nor  does  he  guarantee 
tbe  continuation  of  that  patronage  which  may 
have  been  attracted  by  his  name  or  reputation. 
He  does  not  pledge  a  continuance  of  condi- 
tions. He  takes  out  of  the  business  an  ele- 
ment that  has  contributed  to  the  success  of 
that  business.  He  sells  only  those  advantages 
and  incidents  which  attach  to  the  property  and 
location,  rather  than  those  which  attach  to  the 

gTSon  of  the  vendor.  T.  Parsons,  Partn.  *409. 
e  sells  only  so  much  of  the  custom  as  will 
continue  in  spite  of  his  retirement  and  activity. 
He  sells  probabilities,  not  assurances.  It'is 
urged  that  by  the  solicitation  of  the  customers 
of  the  old  firm  he  is  endeavoring  to  impair  the 
value  of  that  which  he  has  sold,  but  every  act 
of  bis  in  the  direction  of  the  establishment  of 
the  new  business  tends  to  divert  the  customers 
of  the  old  firm.  The  right  to  enter  into  the 
same  line  of  business  in  the  same  locality, — 
next  door,  if  you  please, — to  advertise  his  for- 
mer connection  with  the  old  business,  and  to 
solicit  generally  the  patronage  of  the  public, 
is  conceded  by  the  clear  weight  of  authority. 
The  exercise  of  these  rights  necessarily  involves 
the  diversion  of  custom  to  the  new  firm.  Does 
not  tbe  right  to  a^ain  engage  in  the  same  line 
of  business  include  all  of  the  incidents  of  ^at 
right?  Upon  what  principle  is  the  line  arbi- 
trarily drawn  at  the  personal  solicitation  of  the 
customers  of  the  old  firm?  The  right  to  en- 
gage in  business  in  his  own  name  attaches  to 
the  retiring  partner,  and,  unless  expressly  so 
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agreed  there  is  no  restraint  upon  that  right. 
In  the  present  case,  Jacob  S.  Farrand  had  been 
at  the  head  of  the  old  house  for  half  a  century. 
His  name  could  not  be  subsequently  used  m 
the  same  line  of  business  without  attracting 
the  attention  of  the  entire  trade,  nor  without 
affecting  the  probabilities  of  a  continuance  of 
the  patronage  of  the  old  house.  He  gave  no 
hint  that  he  did  not  intend  to  again  engage  in 
business.  All  of  the  circumstances  pointed  in 
the  direction  of  a  new  business.  The  retire- 
ment was  not  of  Jacob  S.  Farrand  alone,  but 
of  his  son-in-law  and  Mr.  Clark  also.  The 
proposition  made  to  complainants  was  not  onlv 
to  sell,  but  to  buy.  In  Ginm  v.  Cooper,  L.  R. 
14  Ch.  Div.  596,  the  court  went  so  ^ar  as  to 
insist  that  a  retiring  partner  had  no  right  to 
deal  with  the  customers  of  the  old  firm;  but 
that  rule  would  operate  as  a  restriction  upon 
the  public,  and  the  case  is  without  support  in 
that  respect.  In  Ldbouchere  v.  Daw9on,  L.  R. 
18  Eq.  322,  the  coiu:t  says  that  a  retiring  part- 
ner who  sells  the  good- will  of  a  business  is  en- 
titled to  engage  m  a  similar  business,  may 
publish  any  advertisement  he  pleases  in  the 
papers,  stating  that  he  is  carrying  on  such  a 
business;  he  may  publish  circulars  to  all  the 
world,  and  say  that  he  is  carrying  on  such  a 
business;  but  he  is  not  entitled,  by  private  let- 
ter, or  by  visit  by  himself  or  agent,  to  solicit 
the  customers  of  the  old  firm.  But  in  Pearson 
V.  Pearso7i,  L.  R.  27  Ch.  Div.  145,  Laboucherev. 
Dawson  is  expressly  overruled.  The  court 
says:  "The  case  of  the  plaintiff  is  founded  on 
contract,  and  tbe  question  is,  What  are  his 
rights  under  the  contract?  There  is  no  ex- 
press covenant  not  to  solicit  the  customers  of 
the  old  business,  but  it  is  said  that  such  a  cove- 
nant is  to  be  implied.  I  have  a  great  objec- 
tion to  straining  words  so  as  to  make  them 
imply  a  contract  as  to  a  point  upon  which  the 
parties  have  said  nothing,  particularly  when  it 
is  a  point  which  was  in  their  contemplation. 
It  is  said  that  there  was  a  sale  of  the  good- will. 
I  think  that  there  was,  taking  good-will  as  de- 
fined by  Lord  Eldon  in  Cruiiioell  v.  Lye,  17 
Ves.  Jr.  835.  The  purchaser  has  a  right  to 
the  place  and  a  right  to  get  in  the  old  bills;  so 
the  purchaser  gets  the  good-will,  as  defined  by 
Lord  Eldon.  But  the  term  'good-will'  is  not 
used ;  and  when  a  contract  is  sought  to  be  implied 
we  must  not  substitute  one  word  for  another. 
But  suppose  the  word  did  occur,  what  is  the 
effect  of  the  sale  of  good- will?*  It  does  not, 
per  8e,  prevent  the  vendor  from  carrying  on 
the  same  class  of  business."  Vernon  v.  Eauam, 
L.  R.  84  Ch.  Div.  752,  held  that  a  covenant  bv 
a  vendor  of  a  business,  including  the  good-will 
thereof,  that  he  would  not  for  a  term  of  years 
carry  on  the  business  of  a  manufacturer,  either 
by  himself  or  jointly  with  any  other  person, 
under  the  name  or  stvle  of  J.  H.  or  H.  Bros., 
(the  name  of  the  business  which  he  had  sold.) 
is  not  a  covenant  that  the  vendor  would  not 
carry  on  business  .  as  a  manufacturer,  but 
against  using  a  particular  name  or  style  in 
trade,  and  the  injunction  was  granted  to  re- 
strain a  breach  of  that  covenant.  The  court 
says:  ''When  a  vendor  sells  his  business,  and 
commences  a  similar  business  in  the  same  lo- 
cality, and  solicits  customers  of  the  old  house 
to  deal  with  him,  the  court,  following  the 
decision  in  Pearson  v.  Pearson,  and  being  of 
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opinion  that  the  case  of  Lahouchere  v.  Dawson, 
had  been  overruled  by  the  decision  in  that 
case,  refused  to  grant  an  injunction  to  restrain 
such  solicitation."  Leggott  v.  liarrett,  L,  R. 
15  Ch.  Div.  306,  GineH  v.  Cooper,  L.  R.  14  Ch. 
Div.  596,  and  a  number  of  other  cases  cited  fol- 
low Labouchere  v.  Damson. 

The  correct  rule  is,  we  think,  laid  down  in 
Cottrell  V.  Bahcock  Print,  Press  Mfg,  Co.,  54 
Conn.  138,  2  New  Eng.  Rep.  916.  The  court 
says:  "Cottrell  did  not  require  Bahcock  to 
agree,  and  the  latter  did  not  agree,  to  abstain 
from  the  manufacturing  of  printing-presses. 
By  purchaj^ing  the  good-will  merely  Cottrell 
secured  the  right  to  conduct  the  old  business 
at  the  old  stand,  with  the  probability  in  his 
favor  that  old  customers  would  continue  to  go 
there.  If  he  desired  more,  he  should  have 
secured  it  bv  positive  agreement.  The  matter 
of  good-will  was  in  his  mind.  Presumptively 
he  obtained  all  that  he  desired.  At  any  rate, 
the  express  contract  is  the  measure  of  his  right; 
and  since  that  conveys  a  good-will  in  terms, 
but  says  no  more,  the  court  will  not  upon  in- 
ference deny  to  the  vendor  the  possibility  of 
successful  competition  by  all  lawful  means 
with  the  vendee  in  the  same  business.  No 
restraint  upon  trade  may  rest  upon  inference. 
Therefore,  in  the  absence  of  any  express  stipu- 
lation to  the  contrary,  Bahcock  might  lawfully 
establish  a  similar  business  at  the  next  door, 
and  by  advertisement,  circular,  card,  and  per- 
sonal solicitation  invite  all  the  world,  iDcluding 
the  old  customers  of  Cottrell  &  Bahcock,  to 
come  there  and  purchase  of  him;  being  very 
careful  always  when  addressing  individuals  or 
the  public,  either  through  the  eye  or  the  ear, 
not  to  lead  anyone  to  believe  that  the  presses 
which  he  offered  for  sale  were  manufactured 
by  the  plaintiffs,  or  that  he  was  the  successor 
to  the  business  of  Cottrell  &  Bahcock,  or  that 
Cottrell  was  not  carrying  on  the  business  for- 
merly conducted  by  that  firm.  That  he  may 
do  this  by  advertisements  and  general  circu- 
lars courts  are  substantially  agreed,  we  think. 
But  some  have  drawn  the  hne  here  and  barred 
personal  solicitation.  They  permit  the  vendor 
of  a  good-will  to  establish  a  like  business  at 
the  next  door,  and,  by  the  potential  instru- 
mentalities of  the  newspapers  and  general  cir- 
culars ask  old  customers  to  buy  at  the  old 
place,  and  withhold  from  him  only  the  instru- 
mentality of  highest  power,  viz.,  personal 
solicitation .  To  deny  him  the  use  of  the  news- 
papers and  general  circulars  is  to  make  suc- 
cessful business  impossible,  and  therefore  is  to 
impose  an  absolute  restraint  upon  the  right  to 
trade.  This  the  courts  could  not  do,  except 
upon  express  agreement.  But  possibly  the  old 
customers  might  not  see  these;  and  in  some 
cases,  the  courts  have  undertaken  to  preserve 
this  possibility  for  the  advantage  of  the  vendor, 
and  found  a  legal  principle  upon  it.  Other 
courts  have  been  of  the  opinion  that  no  legal 
principle  can  be  made  to  rest  upon  this  distinc- 
tion; that  to  deny  the  vendor  personal  access 
to  old  customers  even  would  put  him  at  such 
disadvantage  in  competition  as  to  endanger 
his  success;  that  they  ought  not  upon  inference 
to  bar  him  from  trade,  either  totally  or  partial- 
ly; and  that  all  restraint  of  that  nature  must 
come  from  his  positive  agreement.  And  such, 
we  think,  is  the  present  tendency  of  the  law." 
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Good- will  may  be  said  to  be  those  intangible 
advantages  or  incidents  which  are  impersonal, 
so  far  as  the  grantor  is  concerned,  and  attach 
to  the  thing  conveyed.  Where  it  consists  of 
the  advantages  of  location,  it  follows  an  assign- 
ment of  the  lease  of  location.  Again,  it  may 
not  depend  at  all  upon  location,  as  in  the  case 
of  a  newspaper,  and  it  would  follow  an  assign- 
ment of  all  interest  in  the  plant,  property, 
effects,  and  business.  A  partnership  name 
may  become  impersonal,  after  the  death  of  the 
partners,  and  it  is  then  treated  like  a  fictitious 
or  corporate  name.  A  surname  may  become 
impersonal  when  it  is  attached  to  an  article  of 
manufacture,  and  becomes  the  name  by  which 
such  article  is  known  in  the  market,  and  the 
right  to  use  the  name  may  in  consequence  fol- 
low a  grant  of  the  right  to  manufacture  that 
article,  or  a  sale  of  the  business  of  manufactur- 
ing such  article;  and  where  the  right  to  manu- 
facture is  exclusive,  the  right  to  the  use  of 
the  name  as  applied  to  that  article  be- 
comes likewise  exclusive.  It  appears,  how- 
ever, that  in  the  first  bill  of  sale  which 
was  prepared  the  words  "including  the  good- 
will attendant  upon  said  business,"  were  in- 
serted, but  were  objected  to,  stricken  out,  and 
a  new  bill  of  sale  prepared,  omitting  any  refer- 
ence to  good-will.  But  it  is  said  that  this 
clause  was  objected  to  because,  in  the  opinion 
of  the  objector,  it  might  preclude  him  from  en- 
gaging in  the  same  business,  whereas,  under  the 
mw,  he  would  have  such  a  right  had  the  clause 
remained.  The  only  use,  however,  which 
complainants  now  propose  to  make  of  the 
clause,  treated  as  a  part  of  the  instrument,  is 
to  restrict  that  right  to  engage  in  business  by 
taking  away  one  of  its  incidents.  Adopting 
the  language  used  in  Churton  v.  Douglas, 
Johns.  V.  C.  (Eng.)  174,  with  reference  to 
tlie  right  of  plaintiff  to  continue  the  use  of  the 
old  firm  name,  "  I  think  the  defendant  is  fully 
entitled  to  the  benefit  of  the  observation  that 
it  was  proposed  to  him  to  insert  such  a  provis- 
ion, and  that  he  refused  it.  I  think,  therefore, 
that  this  case  goes  a  step  higher  than  the  au- 
thorities, and  the  defendant  is  entitled  to  put 
his  case  in  the  highest  possible  form  with  re- 
gard to  his  right"  to  engage  in  the  same  line 
of  business. 

II.  The  next  question  relates  to  the  use  by 
defendants  of  the  firm  name  of  Farrand,  Wil- 
liams &  Clark.  It  is  clear  that  complainants 
have  no  right  to  continue  their  business  under 
the  old  firm  name.  The  rule  that  upon  a  dis- 
solution of  a  firm  neither  partner  has  the  right 
to  use  the  firm  name,  as  well  as  the  other  rule 
that  a  retiring  partner  has  no  right  to  use  the 
old  firm  name,  are  both  subject  to  the  excep- 
tion that  a  person  has  the  right  to  use  his  own 
name  unless  he  has  expressly  covenanted  other- 
wise. In  case  A.  B.  should  sell  out  his  busi- 
ness to  C.  D.,  in  the  absence  of  a  grant  to  C. 
D.  of  the  right  to  use  the  name  of  A.  B.,  or  an 
agreement  to  the  contrary,  is  there  any  doubt 
but  that  A.  B.  would  have  the  right  to  engage 
in  the  same  line  of  business  in  his  own  name  ? 
In  that  case,  such  a  probability  would  natur- 
ally suggest  itself  to  C.  D.,  and  if  he  desired 
to  get  the  advantage  of  A.  B's  abstinence  from 
business,  he  would  insist  upon  an  agreement 
to  that  effect.  In  the  present  case,  Mr.  Far- 
rand's  name  had  been  at  the  head  of  the  firm 
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name  for  nearly  half  a  century,  and  the  name 
of  another  of  the  retiring  members  corres- 
ponded with  the  only  other  surname  used  in 
the  old  firm  name,     u  must  have  been  evident 
to  complainants  that  in  any  event  the  name  of 
the  new  flim  would  be  similar  to  that  of  the 
old  firm.     If  complainants  desired  any  protec- 
tion against  such  a  use  of  the  names  of  the 
retiring  members,  they  should  have  inserted 
a  provision  to  that  effect  in  the  bill  of  sale. 
The  right  to  continue  the  use  of  a  firm  name, 
as  well  as  a  restriction  upon  the  use  by  a  retir- 
ing partner  of  his  own  name,  are  proper  subjects 
of  bargain,  sale,  and  agreement.     Here  neither 
have  been  purchased.    Complainants  have  pur- 
chased the  business  of  the  old  firm.     They 
have  the  right  to  advertise  themselves  as  suc- 
ceeding to  and  continuing  that  business.     The 
exercise  of  such  a  right  does  not  confiict  with 
any  right  reserved  by  defendants.     Complain- 
ants, by  such  a  holding  out,  commit  no  fraud, 
misrepresentation,  or  deception.    They  publish 
the  truth  only.    Defendants  have  the  right  to 
use  their  own  names,  or  any  collocation  of 
their  own  names.    They  have  not  adopted  the 
old  firm  name,  although  it  would  have  been 
appropriate.     They  have  adopted  no  fictitious 
name.     There  is  no  deception  in  the  use  of  the 
name  adopted  by  them.    The  business  of  the 
old  firm  IS  a  separate  and  distinct  business. 
Defendants  have  no  right  to  advertise  their 
business  as  a  continuation  of  the  old  firm  busi- 
ness.    They  are  subject  to  the  rule  already 
laid  down,  that  no  man  has  the  right  to  sell  or 
advertise  his  own  goods  or  business  as  that  of 
another,  and  so  mislead  the  public  and  injure 
such  other  person.     In  Lathrop  v.  Lathrop,  47 
How.  Pr.  532,  after  dissolution  J.   Lathrop 
formed  a  copartnership  with  one  Tisdale,  and 
adopted  the  name  of  J.  Lathrop  &  Co. ,  which 
was  the  style  of  the  old  firm.     Held  that,  in 
the  absence  of  any  covenant  with  his  late  part- 
ner,  he  might  legally  do  so.     In  Heeoes  v. 
Denicke,  12  Abb.  Pr.  !n.  S.  92,  the  court  says: 
**  In  this  case,  the  firm  name  was  not  sold  or 
transferred  to  defendants  as  constituting  a  part 
of  the  partnership  property;  nor  did  the  sale, 
in  terms  or  by  necessary  implication,  include 
the  good- will;  and  it  is  therefore  unnecessary 
to  determine  whether  the  partnership  name 
was  a  part  of  such  good-will.     There  was  no 
restraint  upon  a  retiring  partner  holding  him 
from  engaging  in  a  similar  business,  and  he 
violated  no  obligation  by  forming  a  new  firm 
under  his  own  name,  and  transacting  a  biLsf- 
ness  in  all  respects  like  that  he  had  released  to 
them.    It  is  quite  clear  that  defendants  acquired 
no  right  to  continue  the  use  of  the  partnership 
name  of  the  old  firm.     If  the  good  reputation 
of  that  firm  was  intended  to  pass  and  become 
a  part  of  defendant's  new  firm,  it  should  have 
been  provided  for  in  the  convevance.    That  it 
was  not  intended  that  it  should  pass  is  evident 
from  the  omission  to  include  it."    Jowa  Seed 
Co,  V.  Dorr,  70  Iowa.  481,  59  Am.  Rep.  446; 
Bttssett  V.   Percivaly  5  Allen,  345;   McGotcan 
Pump  A  Mach.  Go.  v.  McOowan,  22  Ohio  St. 
S70.     In    Turion  v.   TurUm,   L.   R.   42    Ch. 
Div.  128,  although  there  were  no  contract  re- 
lations between  the  parties,   the  court  says: 
*'  No  man  can  have  the  right  to  represent  bis 
goods  as  the  goods  of  another;  therefore,  if  a 
man  uses  his  own  name,  that  is  no  prima  facie 
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case,  but  if  he,  besides  using  his  own  name, 
does  other  things  which  show  that  he  is  intend- 
ing to  represent,  and  is  in  point  of  fact  making 
his  ^oods  represent,  the  goods  of  another,  then 
he  IS  so  prohibited;  but  not  otherwise."    In 
Hookham  v.   Pottage,  L.  R.   8  Ch.  App.  91, 
plaintiff  and  defendant  had  been  copartners  as 
Hookham  &  Pottage.     Plaintiff  succeeded  to 
the  business,  and  defendant  afterwards  set  up 
a  shop  only  a  few  doors  away,  and  printed 
over  the  door  the  words,  *•*  Pottage,  from  Hook- 
ham &  Pottage."    The  court  held  that  "de- 
fendant had  a  right  to  state  that  he  was  for- 
merly manager,  and  afterwards  a  partner,  in 
the  firm  of  Hookham  <&  Pottage,  and  that  he 
had  a  right  to  avail  himself  by  the  statement 
of  that  fact  of  the  reputation  which  he  had  so 
acquired,  but  that  he  liad  no  ri^ht  to  make  that 
statement,  or  to  avail  himselt  of  that  reputa- 
tion, in  such  a  way  as  was  calculated  to  repre- 
sent to  the  world  that  (be  business  which  he 
was  carrying  on  was  the  business  of  Hookham 
&  Pottage,  or  that  Hookham  had  any  interest 
in  it."    In  Meneely  v.  Meneely,  62  N.  Y.  431, 
20  Am.  Rep.  489,  the  court  says:      **  If  de- 
fendants were  using  the  name  with  the  inten- 
tion of  holding  themselves  out  as  the  successors 
of  Andrew  Meneely,  and  as  the  proprietors  of 
the  old  established  foundry  which  was  being 
conducted    by  plaintiffs,   and    thus  enticing 
away  customers,  and  if  with  that  intention  they 
used  the  name  in  such  a  way  as  to  make  it 
appear  that  of  the  plaintiff's  firm,  or  resorted 
to  any  artifice  to  induce  the  belief  that  defend- 
ant's establishment  was  the  same  as  that  of 
plaintiff,  and,  perhaps,  without  actual  fraud- 
ulent intent,  they  had  done  acts  calculated  to 
mislead  the  public  as  to  the  identity  of  the  es- 
tablishment, and  produce  injury  beyond  that 
which  resulted  from  similarity  m  name,  then 
the  court  would  enjoin  them,  not  from  the  use 
of  the  name,  but  from  using  it  in  such  a  way 
as  would  deceive  the  public.     .     .     .     Every 
man  has  the  absolute  ri^ht  to  his  own  name 
in  his  own  business,  even  though  he  may  there- 
by interfere  with  or  injure  the  business  of  an- 
other bearing   the  same   name,  provided  he 
does  not  resort  to  any  artifice  or  contrivance 
for  the  purpose  of  producing  the  impression 
that  the  establishments  are  identical,  or  do  any- 
thing calculated  to  mislead."    In  FuUwood  v. 
Fullwood,  L.  R.   9  Ch.  Div.  176,  R.  J.  Full- 
wood  carried  on  business  as  manufacturer  of 
annatto  at  24  Somerset  Place,  Hexton,  from 
1785  to  1882.     Plaintiff  and  three  brothers,  one 
of  whom  was  the  defendant,  succeeded  to  the 
business,  but  ultimately  the  right  to  carry  on 
the  business  vested  in  the  plaintiff.     Defend- 
ant, Mathew  Full  wood,   and  another  brother 
formed  a  copartnership  in  the  name  of  E. 
Full  wood  &  Co.,  and  issued  and  distributed 
in  various  ways  cards contalningthe  following: 
"Established' over  85  years.     E.  Full  wood  & 
Co.,  (late  of  Somerset  Place,  Hexton,)  Original 
Manufacturers  of  Liquid  and  Cake  Annatto." 
They  also  placed  around  the  bottles  containing 
the  annatto  a  wrapper  resembling  that  which 
plaintiff  used.     The  court  says:     ' '  Defendants 
are  entitled  to  carry  on  their  business  under 
the  firm  name  which  they  have  adopted,  if 
they  are  so  minded,  provided  they  do  not  rep- 
resent themselves  to  be  carrying  on  the  busi- 
ness which  has  descended  to  plaintiff."     In 
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Bininger  v.  Clark,  60  Barb.  118,  the  defendant 
wrongfully  advertised  himself  as  successor  to 
the  old  firm,  and  made  such  a  use  of  his  own 
name  as  to  indicate  a  fraudulent  iutent  Hege- 
man  v.  Hegeman,  8  Daly,  1;  Leoyv,  Walker,  10 
Ch.  Div.  436.  In  Ghurton  v.  Douglas,  Johns. 
V.  C.  (Eng.)174,  5  Jur.  N.  S.  887.  plainUflf  and 
defendant  had  carried  on  the  business  as  stuff 
manufacturers  at  Bradford,  in  a  building 
owned  by  defendant,  and  known  as  "  Hall 
Ings/'  under  the  name  afid  style  of  John 
Douglas  &  Co.*  Defendant  sold  out  to  plain- 
tiff all  his  share,  right  and  title  in  the  business, 
including  the  good-will,  and  executed  to 
plaintiff  a  seven-years  Ipase  of  the  premises 
occupied  by  the  firm.  Within  a  short  period 
defendant  set  up  in  the  same  line  of  business, 
next  door  to  plaintiff,  in  a  part  of  the  same 
building  known  as  "  Hall  Ings,"  adopting  the 
old  firm  name  of  John  Douglas  &  Co.  The 
court  held  that  defendant,  by  the  use  of  the 
old  firm  name,  and  the  surroundings,  would  be 
obtaining  the  custom  of  the  old  firm,  by  in- 
ducing the  belief  that  his  was  a  continuation 
of  the  old  establishment.  The  court  says: 
"  The  authorities,  I  think,  are  conclusive  upon 
this  point  that  the  mere  expression  of  parting 
with  or  selling  the  good-will  does  not  imply  a 
contract  on  the  part  of  the  person  parting  with 
that  good-will  not  to  set  up  again  in  a  similar 
business;  but  I  use  the  expression  '  similar '  to 
avoid  including  the  case ...  of  the  vendor  seek- 
ing to  carry  on  the  identical  business.  He  does 
not  contract  that  he  will  not  carry  on  an  ex- 
actly similar  business,  with  all  the  advantages 
which  he  might  acquire  from  his  industry  and 
labor,  and  from  the  regard  people  may  have  of 
him,  and  that  in  aiplace  next  door,  if  you  like, 
to  the  very  place  where  the  former  business 
was  carried  on.  .  .  .  It  is  settled  that  it  is  the 
fault  of  those  who  wish  any  protection  against 
such  a  class  that  they  do  not  take  care  to  msert 
the  provision  to  that  effect  in  the  deed." 

The  same  principle  obtains  with  reference 
to  trade-marks.  One  may  have  a  right  in  his 
own  name  as  a  trade-mark,  but  he  cannot  have 
such  a  right  as  against  another  person  of  the 
same  name,  unless  the  defendant  use  a  form  of 
stamp  or  label  so  like  that  used  by  the  plaintiff 
as  to  represent  that  the  defendant's  goods  are 
of  the  plaintiff's  manufacture.  Sykes  v.  Sjfkes, 
8  Barn.  &  C.  641;  Holloway  v,  HoUowdy,  18 
Beav.  209;  Hogers  v.  7'aintor,  97  Mass.  291; 
Oilman  v.  HunneweU,  122  Mass.  189;  Qood- 
yeafs  India  Rubber  Glove  Mfg,  Co,  v.  Goodyear 
Rubber  Co,  128  U.  S.  598,  82  L.  ed.  536.  The 
tests  applied  by  all  the  authorities  in  this  class 
of  cases  are:  Is  a  corporate  or  trade  or  ficti- 
tious name  simulated  ?  Is  the  name  assumed 
or  adopted  false  in  fact  ?  Is  it  used  in  con- 
nection with  locality  or  other  representations, 
so  as  to  convey  the  impression  that  the  busi- 
ness is  a  continuation  of  the  old  business  ? 
Defendants  are  not  responsible  for  the  blunders 
made  by  clerks,  postal  clerks,  mail  carriers, 
telephone  employes,  or  newspaper  reporters. 
In  Meneely  v.  Meneely,  the  court  says:  ''When 
the  only  confusion  created  is  that  which  results 
from  the  similarity  of  names,  the  court  will 
not  interfere."  In  Turton  v.  Turton  it  is 
said  that  "defendants  are  not  responsible  for 
blunders  made  by  the  business  community  in 
not  distinguishing  between  John  Turton  & 
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Sons  and  Thomas  Turton  &  Sons."  See  also 
Ric/iardson  &  B.  Co.  v.  Rieliardaon  dh  M.  Co, 
8  N.  y.  Supp.  52;  Goody eai^e  India  Rubber 
Glove  Mfg,  Co,  v.  Goodyear  Rubber  Co.  eupra. 
Any  collocation  of  the  names  of  Farrand  and 
Williams  would  create  some  confusion.  De- 
fendant Clark  had  been  connected  with  the 
old  business  for  thirty  years,  and  Williams, 
the  son-in-law  of  Mr.  Farrand,  for  twenty- 
one  years.  Defendants  arc  usin^  their 
own  names  only.  They  went  into  busmess  on 
Woodward  Avenue,  several  blocks  from  the 
old  stand.  In  every  letter-head,  bill-head,  card 
or  advertisement  in  which  their  firm  name  ap- 
pears they  give  the  individual  names  of  the 
members  of  the  firm,  the  new  place  of  busi- 
ness, and  in  no  case  have  they  represented  that 
they  are  successors  to  the  old  firm.  The  bill- 
heads used  by  the  old  firm  had  a  cut  of  the  old 
stand  on  the  left-band  upper  comer,  about 
three  inches  square.  Those  of  the  new  firm 
contain  no  cut,  and  less  than  half  of  the  amount 
of  matter.  It  would  be  exceedingly  difiScult 
to  prepare  two  bill-heads  more  unlike.  The 
letterheads  of  the  old  firm  contained  two  cuts 
— one  of  the  old  stand,  at  the  left  hand,  and 
one  of  the  Peninsular  White  Lead  <&  Color 
Works,  on  the  right.  The  dissimilarity  is 
marked.  The  envelopes  used  by  the  old  fiim 
contain  eight  printed  lines  on  the  upper  left- 
band  corner,  occupying  an  inch  and  three- 
quarters  of  space.  I/hose  used  by  the  new  firm 
contain  ^ve  lines,  occupying  about  three-quar- 
ters of  an  inch.  There  has  been  no  attempt  at 
imitation  in  words  or  type.  On  March  15,  they 
announced,  through  circulars  distributed  gen- 
erally,  that  they  had  engaged  in  business  at  32 
and  84  Woodward  Avenue;  that  they  expected 
to  have  their  new  store  ready  for  occupancy  in 
a  few  days;  and  that  the  work  of  getting  a 
new  stock  of  goods  would  be  pushed  as  fast  as 
possible.  On  April  7  they  issued  another  circu- 
lar announcing  that  they  were  now  prepared 
to  fill  orders,  and  hoping  that  the  friendly 
acquaintance  of  many  years  would  be  con- 
tinued. An  advertisement  is  produced,  wherein 
defendants  say:  "Though  it  may  seem  para- 
doxical, it  is  nevertheless  true,  that  the  whole- 
sale drug  house  of  Farrand,  Williams  &  Clark 
is  both  the  oldest  and  the  newest  represent- 
ative of  this  important  commercial  line  in  De- 
troit." But  in  the  same  advertisement  they 
announce  the  dissolution  of  the  old  firm,  their 
retirement  from  said  firm,  and  the  formation 
and  business  location  of  the  new  firm.  It  is 
difficult  to  imagine  how  such  an  advertisement 
would  mislead  the  public.  It  contains  no  false 
colors.  Both  parties  advertised  extensively  in 
the  city  and  state  papers  and  in  the  trade  jour- 
nals: complainants  giving  the  names  of  their 
individual  members,  and  their  new  firm  name 
and  advertising  themselves  as  the  successors  to 
Farrand,  Williams  <&  Co. ;  and  defendants  giv- 
ing the  names  of  their  individual  members, 
and  the  name  and  business  location  of  the  new 
firm.  Complainants  sent  out  circulars  to  the 
trade  generally,  informing  it  of  the  dissolution 
of  the  old  firm,  the  fact  that  they  were  the  suc- 
cessors, and  giving  their  firm  name:  and  de- 
fendants sent  out  circulars  announcing  their 
withdrawal  and  the  formation  of  a  new  firm. 
There  is  no  doubt  but  that  the  dissolution  of 
this   firm,  the  fact   that   complainants   had 
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bought  out  the  iDterests  of  defendants,  the 
name  adopted  by  complainants,  the  formation 
of  the  new'  firm,  the  names  of  its  members  and 
the  defendants'  firm  name,  have  been  most  ex- 
tensively advertised  by  both  parties,  not  only 
in  the  city,  but  throughout  the  State  and  Un- 
ion. Nearly  fifty  letters  have  been  received 
by  the  old  firm,  since  the  dissolution,  addressed 
to  Farrand  &  Williams;  Farrand  &  Williams 
Paiot  Co.;  Farrand  &  Williams  Drug  Co.; 
Farrand,  Sheley  &  Brooks;  Farrand.  Williams 
&  Sheley;  Farrand,  Williams,  Sheley  &  Co.; 
Farrand,  Williams  &  Brooks;  Farrand  &  Co.; 
Williams,  Farrand  &  Co.;  Farrand,  Shelev  & 
Brooks:  Williams  &  Farrand;  Williams,  far- 
rand &  Co. ;  and  Williams  &  Co.  It  cannot 
be  said  that  anv  act  of  defendants  is  responsi- 
ble for  these  blunders.  Confusion  is  insepa- 
rable from  the  dissolution  of  an  old  firm  and  the 
composition  of  two  firms  from  its  membership, 
especially  when  the  name  of  but  one  of  those 
who  remain  has  appeared  in  the  firm  name, 
and  the  new  firm  is  composed  of  one  whose 
name  for  nearly  half  a  century  has  stood  at  the 
bead  of  the  firm  name,  and  the  surname  of 
another  retiring  member  is  the  same  as  the  only 
other  name  used  in  the  old  firm  name.  It 
appears  that  at  the  outset  defendant  Clark  by 
mistake  opened  two  or  three  letters  addressed 
"Farrand, Williams  &  Co.,"  but  in  every  other 
instance  defendants  refused  to  receive  mail 
directed  to  Farrand,  Williams  &  Co.,  unless 
directed  to  defendants' street  and  number;  that 
in  a  single  instance  Clark  inadvertently  signed 
a  letter  "Farrand,  Williams  &  Co.;"  that  two 
checks  were  sent  to  defendants  in  payment  for 
goods  bought  from  them,  which  were  payable  to 
the  order  of  Farrand,  Williams  &  Co.,  and  Mr. 
Farrand  indorsed  them  Farrand,  Williams  & 
Co.,  and  guaranteed  the  indorsements;  that  in 
four  instances  merchandise  or  articles  not 
marked,  but  intended  for  defendants,  were 
delivered  to  complainants,  and  afterwards 
taken  away;  that  in  two  instances  complain- 
ants were  notified  by  freight  agents  that 
freiirht  awaited  delivery;    that   in  both    the 

foods  were  manifested  to  Farrand,  Williams 
s  Co.,  but  marked  and  were  afterwards 
delivered,  to  Farrand,  Williams  &  Clark 
for  whom  they  were  intended;  that  complain- 
ants were  notified  that  a  sample  box  of  glass- 
ware had  been  shipped  to  them,  but  they  had 
not  received  it ;  that  defendants  received  a  sam- 
ple box  of  glassware  from  the  same  house, 
which  was  billed  to  Farrand,  Williams  &  Clark 
and  the  latter  were  notified  of  the  shipment  by 
the  assignors; 'that  similar  boxes  of  samples 
bad  been  sent  to  other  drug  houses  at  Detroit; 
that  in  one  or  two  instances  merchandise  had 
been  delivered  to  defendants  which  was  in- 
tended for  complainants;  that  in  a  single  in- 
stance a  customer  at  Port  Huion  who  knew  of 
the  dissolution,  intending  to  call  up  the  old 
bouse  by  telephone,  asked  for  Farrand  &  Wil- 
liams, was  given  Farrand,  Williams  &  Clark, 
and  told  that  it  was  Farrand,  Will ams  &  Clark, 
asked  the  price  of  oil,  and  ordered  one  barrel; 
that  one  hundred  and  twelve  letters,  telegrams, 
receipts,  or  bills  were  received  by  complain- 
ants directed  to  Farrand,  Williams  &  Co., 
which  were  intended  for  defendants;  that  of 
these  thfrty^five  were  directed  on  the  inside  to 
Farrand,  Williams  &  Clark;  that  all  of  the 
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letters  so  received  were  from  business  houses 
from  which  defendants  were  buying  goods, 
and  none  were  froin  customers  of  either  house. 
These  proofs  do  not  tend  to  show  any  appro- 
priation by  defendants  of  the  old  firm  name, 
or  any  attempt  to  secure  the  correspondence 
addressed  to  the  old  firm,  or  that  the  custom- 
ers had  been  misled,  or  that  defendants  have 
practiced  any  fraud,  concealment,  or  decep- 
tion. 

Complaint  is  made  in  the  bill  that  defendants 
have  enticed  away  certain  of  complainants* 
salesmen,  but  this' charge  is  not  made  out  by 
the  proofs.  It  is  also  charged  that  defendants 
have  simulated  certain  trade-marks  and  labels 
used  by  the  old  firm,  but  no  instance  of  piracy 
has  been  established.  Complainants  have,  un- 
der the  authorities  cited,  an  undoubted  right 
to  protection  in  the  proprietary  rights  acquired 
by  the  old  firm,  and  in  the  use  of  such  trade- 
marks as  were  in  use  by  the  old  firm,  and  de- 
fendants have  no  right  to  so  imitate  the  labels 
in  use  by  the  old  firm  as  to  convey  the  belief 
that  the  goods  labeled  are  from  the  old  house. 
The  use,  however,  of  the  words,  "Sold  by  Far- 
rand, Williams  &  Co.,"  or  "Prepared  by  Far- 
rand, Williams  &  Co.,"  upon  a  label,  will  not 
be  protected  as  a  trade-mark  or  trade-name, 
and  the  right  to  use  that  name  in  that  connec- 
tion did  not  pass  under  the  bill  of  sale. 

T/te  decree  of  the  court  beloio  must  he  affirmed 
as  of  February  27,  1891.  and  the  bill  dismissed 
with  costs  to  defendants. 

Morse  and  Grant,  JJ. ,  concurred  with 
McGrath,  J,    Loi&g^»  J.,  did  not  sil. 

Champlin,  Ch.  J.,  dissenting: 

I  cannot  concur  with  the  conclusion  reached 
by  the  majority  of  the  court  in  this  cause.  In 
order  to  arrive  at  a  correct  understanding  of 
the  issues  involved,  I  have  deemed  it  necessary 
to  set  out  with  considerable  particularity  the 
pleadings  in  the  case,  and  to  refer  to  the  testi- 
mony in  a  general  way  by  which  the  allega- 
tions of  the  complainants  are  substantiated; 
and,  at  the  risk  of  repetition  of  what  is  con- 
tained in  the  opinion  handed  down  by  the  ma- 
jority of  the  court,  I  will  proceed  to  state  my 
views  upon  the  merits  of  this  controversy. 

The  complainants  in  this  suit  are  copart- 
ners in  the  wholesale  drug  trade,  under  the 
firm  name  of  Williams,  Sheley  &  Brooks. 
Their  place  of  business  is  at  Nos.  11  and  17 
East  Larned  Street,  in  Detroit.  The  defend- 
ants  are  also  copartners  in  the  wholesale  drug 
business  under  the  firm  name  of  Farrand,  Wil- 
liams &  Clark.  Their  place  of  business  is  at 
Noa.  82  and  34  Woodward  Avenue,  in  Detroit. 
The  bill  is  filed  to  enjoin  the  defendants  from 
using  any  combination  of  the  names  Farrand 
and  Williams  as  a  part  of  their  firm  name,  and 
from  receiving  and  appropriating  any  letters, 
packages  or  other  thin^  addressed  upon  the 
outside  to  Farrand,  Williams  &  Co.,  or  to  Far- 
rand &  Williams,  or  to  Farrand  Williams,  and 
to  turn  over  to  the  complainants  any  letters,, 
packages  or  other  things  so  addressed,  which 
may  come  to  their  hands;  also  from  in  any 
way  interfering  with  the  business  of  the  com 
plamants  as  successors  of  the  firm  of  Farrand, 
Williams  &  Co.,  and  from  interfering  in  any 
way  with  their  receiving  and  enjoying  the  bus- 
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iness  which  belonged  to  the  firm  of  Fanaod.  I 
Williams  &  Co.,  and  from  interferiDg  with  the 
coDtinuance  of  said  business  by  complainants: 
and  that  they  be  perpetually  enjoined  from  us- 
ing  or    simulating    any    trade-marks,   trade- 
names, brands,  labels,  or  monograms  used  by 
the  firm  of  Farrand,  Williams  &  Co.,  and  for 
general  relief .     The  bill  of  complaint  alleges 
that  the  complainant<i  are  doing  business  under 
the  firm  name  of  Williams,  Sheley  &  Brooks, 
as  successors  lo  Farrand,  Williams  &  Co.    The 
answer  of  the  defendants  admits  that  the  com- 
plainants are  copartners  doing  business  under 
the  firm  name  of  Williams,  Sheley  &  Brooks, 
and  that  they  advertise  themselves  as  succes- 
sors of  Farrand,  Williams  &  Co.,  but  denies 
that  they  are  the  legal  successors  of  Farrand. 
Williams  &  Co.,  and  that  they  have  a  legal 
right  to  claim  to  be  such  successors.     The  bill 
further  states  that  the  defendants  are  partners 
doing  business  under  the  firm  name  of  Far- 
rand, Williams  &  Clark,  and  that  they  are  us- 
ing said  firm  name  as  against  the  rights  and 
equities  of  the  complainants     The  defendants 
in  their  answer,  admit  that  they  are  doing  bus- 
iness under  the  firm  name  of  Farrand,  Wil- 
liams &  Clark,  but  denj  that  they  are  using 
such  firm  name  as  against  the  rights  or  the 
equities  of  the  complainants.    The  bill  charges 
that  from  1860  to  1870  Alanson  Shelev,  Wil- 
liam C.  Williams  and  Jacob  S.  Farrand  were 
partners  in  the  wholesale  drug  business  under 
the  firm  name  of  Farrand,  Sheley  &  Co.,  in 
the  city  of  Detroit:  and  that  in  1870  the  style 
of  the  firm  was  changed  to  Farrand,  Williams 
&  Co.      That  defendant  Clark  was  admitted 
into  the  firm  in  1870.     That  Richard  P.  Wil- 
liams purchased  an  interest  in  the  firm,  owned 
by  James  E.  Davis,  and  was  admitted  as  a 
partner  and    continued  as  such  from    1880. 
That  in  1884,  Jacob  S.  Farrand,  Jr.,and  Alan- 
aon  Sheley    Brooks  were  admitted    into  the 
firm;  and  that  in  January,  1890,  the  interests 
of  the  several  partners  in  the  firm  were  as  fol- 
lows, the  whole  capital  stock  being  $200,000; 
Jacob    8.    Farrand    owned  three  twentieths; 
Alanson  Sheley,  three  twentieths;  William  C. 
Williams,  five  twentieths;  Ilarvey  C.  Clark, 
two  twentieths;    Richard    P.  Williams,   two 
twentieths;  Jacob  S.  Farrand.  Jr.,  two  twen- 
tieths; and  Alanson  Sheley  Brooks,  two  twen- 
tieths.     That,  notwithstanding  the  addition 
and  change  of  partners  in  the  business,  the  firm 
name  continued  the  same  from  1870  until  the 
dissolution  by  sale  hereinafter  stated  in  1890, 
the  firm  name  being  at    that  time  Farrand, 
Williams  &  Co.     This  firm  had  done  business 
at  the  corner  of  Larned  and  Bates  Streets,  in 
Detroit,  from  the  year  1872  down  to  the  time 
of  the  dissolution  in  1890.    The  building  was 
erected  and  owned  by  Jacob  S.  Farrand  and 
Alanson  Sheley;  and  the  said  firm  also  occu- 
pied a  store-house  on  Bates  Street,  adjoining, 
which  store  house,  and  the  land  on  which  it 
was  erected,  was  owned  as  follows:  Alanson 
Sheley,  one  fourth;    Jacob  S.  Farrand,  one 
fourth;  William  C.  Williams,  one  fourth;  Har- 
vey C.  Clark,  three  twentieths;  and  Richard 
P.  Williams,  two  twentieths.     That  from  the 
year  1880,  the  fiscal  year  of  the  firm  ended 
on    the   Ist    of    January    each  year,   inven- 
toiT  being  taken  soon  after  that  date  annually, 
and  the  profits  being  ascertained  according  to 
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the  respective  interests.  There  was  no  new 
agreement  that  the  firm  should  continue  for 
another  year,  but  the  firm  and  business  went 
on  from  year  to  year  by  common  consent. 

The  bill  further  alle&res  that  on  the  25th  day 
of  January,  1890,  the  defendant  Jacob  S.  Far- 
rand delivered  to  Alanson  Sheley  a  certain  in- 
strument in  writing,  of  which  the  following  is 
a  copy:     "Detroit,  Jan.  25,  1890.     J.  S.  Far- 
rand, R.  P.  Williams,  J.  S.  Farrand,  Jr.,  H. 
C.  Clark,  will  pay  Messrs.  Sheley  &  Brooks, 
for  their  interest  m  the  firm  of  Farrand,  Wil- 
liams &  Co.,  the  amount  of  their  interest, 
beiDg  fifty  thousand  dollars  ($50,000)  the  sum 
of  sixty  thousand  dollars  ($60,000)  or  they  will 
take  for  their  interest,  the  amount  being  one 
hundred  thousand  dollars  ($100,000)  the  sum 
of  one  hundred  and  twenty  thousand  dollars 
($120,000)  the  same  to  be  paid  in  cash,  or  in 
notes  acceptable  to  the  parties  who  sell,  one 
week  from  to-day,  Saturday,  the  first  day  of 
February  next;  the  store  to  be  leased  lo  the 
party  purchasing  for  a  term  of  five  years  at  a 
rent  of  eight  thousand  dollars  ($8,000)  a  year, 
and  the  warehouse  to  be  rented  to  the  party 
purchasing  at  a  net  rental  of  six  per  cent  a  year 
of  the  cost  of  their  interest  therein.     In  case 
Messrs.  Shelev  and  Brooks  sell,  the  accounts 
of  Mr.  and  Mrs.  Brooks  and  Gleorge  A,  Sheley 
are  to  be  paid  at  the  time  of  the  transfer  of 
their  interests."    On  the  back  of  this  instru- 
ment was  the  following  indorsement:     "De- 
troit, January  26,  1890.     We  hereby  agree  to 
carry  out  the  memorandum  of  agreement  on 
the  other  side  of  this  paper  as  therein  stated. 
[Signed]  J.  S.  Farrand,  R.  P.  Williams,  J.  S. 
Farrand,   Jr.,   H.   C.   Clark."    Below  which 
was  indorsed  the  following:     **I  hereby  agree 
to  carry  out  the  memorandum  of  agreement  on 
the  other  side  of  this  paper  as  therein  stated. 
[Signed]    A.  Sheley."    That  afterwards  said 
Alanson  Sheley  accepted  the  proposition  made 
by  said  defendants  which  was  contained  in  said 
instrument,  and  purchased  from  said  defend- 
ants all  of  their  rights,  title,  and  interest  in  the 
said  firm  of  Farrand,  Williams  &  Co.  upon 
the  terms  in  said  instrument  mentioned;  and 
on  the  Ist  day  of  February,  1890,  the  defend- 
ants duly  sola  all  their  rights,  title,  and  inter- 
est in  the  firm  of  Farrand,  Williams  &  Co.  to 
said  Alanson  Sheley  for  the  sum  of  $120,000, 
on  that  day  paid  to  them,  and  in  evidence  of 
said  sale  the  said  defendants  on  the  1st  day  of 
February  executed  under  their  hands  and  seals 
and  delivered  to  the  said  Sheley  a  certain  in- 
strument in  writing,  of  which  the  following  is 
a  copy,  namely: 

*'Enow  all  men  by  these  presents,  that  we, 
Jacob  S.  Farrand,  Harvev  C.  Clark,  lUcbard  P. 
Williams,  and  Jacob  S.  fSirrand,  Jr. ,  of  the  City 
of  Detroit,  in  the  County  of  Wayne,  and  State  of 
Michigan,  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  one  hundred  and  twenty 
thousand  dollars,  lawful  money  of  the  Uniieo 
States,  to  them  paid  by  Alanson  Sheley  of  the 
city,  county,  and  State  aforesaid,  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  bargained,  sold,  and  by  these  pres- 
ents do  grant  and  convey,  unto  the  said  party 
of  the  second  part,  his  executors,  administra- 
tors, and  assigns,  all  our  riffht,  title,  and  inter- 
est in  the  firm  of  Farrand,  Williams  &  Com- 
pnny.    This  does  not  include  any  real  estate 
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tbey  may  owd.  To  have  and  to  hold  the  same 
unto  the  said  party  of  the  second  pait,  his  ex- 
ecutors, administrators,  and  assigns  forever. 
And  the  said  parties  of  the  first  part,  for  them- 
selves, their  heirs,  executors,  and  administra- 
tors, do  covenant  and  agree  to  and  with  the 
said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  to  warrant  and  de- 
fend the  sale  of  said  property,  goods,  and  chat- 
tels hereby  made  unto  the  said  party  of  the  sec- 
ond part,  his  executors,  administrator^,  and 
assigns,  against  all  and  every  person  or  per- 
.sons  whatsoever.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals,  this  first  day 
of  February,  one  thousand  eight  hundred  and 
ninety  (1890). 

J.  S.  Farrand,  [l.  s.] 
Harvey  C.  Clark,    [l.  a.] 
R.  P.  Williams,  [l.  s.] 
J.  8.  Farrand,  Junior,  [l.  s.] 
"Signed,  sealed,  and  delivered  in  the  presence 
•of  F.  J.  Stevens, 

Frank  A.  Luce." 

This  allegation  of  the  bill  is  admitted  by  the 
answer  ',of  the  defendants.  The  bill  further 
alleges  that  it  was  the  intention  of  the  defend- 
ants, in  making  said  proposition  evidenced  by 
the  said  writing  dated  January  25, 1890,  either 
to  sell  all  their  interest  in  said  firm  of  Farrand, 
Williams  &  Co. ,  or  to  buy  all  the  interest  of 
the  complainants,  said  William  C  Williams, 
said  Alanson  Sheley,  and  said  Alanson  Sheley 
Brooks,  in  the  said  firm  of  Farrand,  Williams 
&  Co. ;  and  that  it  was  further  the  intention  of 
all  the  parties  to  said  proposition,  and  of  all 
the  parties  to  said  purchase  and  sale,  that  which- 
ever party  should  purchase  the  interest  of  the 
other  in  the  said  firm  should  continue  the  busi- 
ness then  being  conducted  by  the  said  firm  at 
its  then  place  of  business  or  stand;  and  that  it 
was  well  known  to  the  said  defendants,  and 
was  intended  by  them  when  the  said  proposi- 
tion was  so  made,  that  the  complainant  the  said 
William  C.  Williams  should  remain  with  which- 
ever party  to  the  said  proposition  should  pur- 
chase the  interest  of  the  others  in  the  said  firm 
of  Farrand,  Williams  &  Co.,  and  should  join 
the  purchasers  in  the  continuance  of  the  busi- 
ness of  the  sai(i  firm  at  said  stand ;  and  that  it  was 
also  known  and  intended  by  all  the  parties  to 
the  said  proposition  that,  in  case  the  said  Alan- 
son Sheley  should  purchase  the  interest  of  the 
said  defendants  in  the  said  firm,  and  so  con- 
tinue the  business  of  the  said  firm  at  its 
said  site,  the  complainant  the  said  Alanson 
Sbeley  Brooks  should  be  associated  with  said 
Alanson  Sheley  and  the  said  William  C.  Wil- 
liams in  the  said  business,  and  that  the  inter- 
est in  the  said  firm,  so  purchased,  should  be 
distributed  among  them  as  they  might  agree. 

Replying  to  these  allegations  of  the  bill,  the 
defendants  claim  that  their  negotiations  were 
carried  on  with  Alanson  Sheley  personally, 
and  that  they  had  no  negotiations  or  agree- 
ment in  regard  to  the  continuance  of  the  busi- 
ness with  William  C.  Williams;  that  he  was 
not  a  party  to  the  negotiations  or  sale;  that 
there  was  no  arrangement  or  understanding  or 
intention  on  the  part  of  the  defendants  in  re- 

gard  to  the  future  business  of  William  C.  Wil- 
ams,  or  as  to  whether  he  should  remain  with 
the  complainants;  that  Alanson  Sbeley,  person- 
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ally  and  individually,  was  the  party  to  whom 
they  agreed  to  sell,  and  who  agreed  to  become 
the  purchaser,  and  who  paid  the  consideration, 
and  that  nothing  was  said  by  the  defendants  or 
any  of  the  complainantsresx)ectingthe  manner  in 
which  the  complainants  should  carry  on  said 
business  after  the  purchase  of  the  said  Sheley,  or 
as  to  whether  William  C.  Williams  should  be  a 
partner  with  Sheley  or  with  Sheley  and  Brooks. 
The  bill  further  alleges  that  upon  the  execution 
of  the  bill  of  sale  above  set  forth,  dated  Feb- 
ruary 1st,  complainants  Williams  and  Brooks 
received  transfers  of  and  paid  for  the  shares  of 
the  rights,  property,  and  interests  so  purchased, 
and  entered  into  a  copartnership  on  that  day 
under  the  name  of  Williams,  Sheley  &  Brooks, 
in  which  Sheley  and  Brooks  were  each  to  have 
a  quarter  interest  and  Williams  a  half  interest 
in  the  firm;  which  firm  has  continued  the  busi- 
ness of  said  firm  of  Farrand,  Williams  &  Co.  at 
the  said  stand.  The  defendants  deny  any 
knowledge  of  this  statement  contained  in  the 
bill  so  far  as  to  the  purchase  of  the  shares  of 
Williams  and  Brooks  and  the  formation  of  the 
partnership  by  Williams,  Sheley,  and  Brooks. 
They  admit  that  the  complainants  entered  into 
a  partnership  under  the  name  of  Williams, 
Sheley  &  Brooks,  and  that  thev  advertised 
themselves  as  the  successors  of  Farrand,  Wil- 
liams &  Co.,  but  without  any  legal  right  or 
claim  to  be  such  successors. 

The  complainants  charge  in  their  bill  that  they 
were  put  in  possession  by  defendants  of  the 
premises  occupied  by  Farrand ,  Williams  &  Co., 
and  the  assets  of  said  firm,  and  that  they  have 
since  continued  therein,  as  successors  of  Far- 
rand, Williams  &  Co.,  except  as  they  have  been 
interfered  with  by  the  defendants;  that  they  have 
advertised  themselves  as  the  successors  of  Far- 
rand, Williams  &  Co.  The  defendants  deny 
that  they  were  such  successors.  They  deny 
that  they  put  the  complainants  in  possession, 
and  they  deny  that  they  have  acquiesced  in  the 
claim  of  the  complainants  that  they  are  the 
successors  of  Farrand,  Williams  &  Co.  They 
also  deny  that  they  have  interfered  with  the 
complainants  making  such  a  claim.  The  com- 
plainants further  state  that  on  the  1st  day  of 
February,  1890,  the  firm  of  Farrand,  Williams 
&,  Co.  was  indebted  to  various  persons  in  an 
amount  exceeding  $55,000,  and  that  it  was  the 
intention  and  legal  effect  of  the  said  purchase 
and  sale  that  the  complainants  should  a.ssume 
and  pay  all  of  the  said  indebtedness,  and  that 
they  gave  to  the  retiring  partners  a  memoran- 
dum in  writing,  to  the  effect  that  said  retiring 
partners  were  released  from  the  liabilities  of 
the  said  firm;  and  they  further  state  that  they 
have  paid  all  of  the  said  indebtedness  which 
has  matured  since  said  date.  The  defendants, 
in  their  answer,  admit  the  indebtedness  of  Far- 
rand, Williams  &  Co.,  and  state  that  the  same 
was  considered  in  fixing  the  price  at  which  de- 
fendants were  to  sell  to  Sheley.  They  deny 
that  it  was  the  intention  or  legal  effect  of  such 
sale  that  the  complainants  should  pay  said  in- 
debtedness, and  they  deny  that  the  complain- 
ants ffave  to  the  defendants  said  written  mem- 
orandum. 

The  bill  further  states  that  on  February  1st 
the  annual  inventory  had  been  taken,  and  when 
they  bought  all  the  right,  title,  and  interest  in 
the  said  firm  of  Farrand,  Williams  &  Co.  of 
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the  defendaDts,  the  retirini^  partners,  the  prof- 
its for  the  fiscal  year  had  been  ascertained  and 
paid  to  the  members  of  the  firm  in  money  or 
notes,  in  the  customary  manner  with  the  firm, 
and  the  capital  stock  of  the  firm  stood  at  the 
sum  of  $200,000.  That  the  shares  therein  of 
the  defendants  aggregated  one  half  thereof,  or 
the  siAn  of  $100,(^.  That  in  the  proposition 
of  sale  made  by  the  defendants,  and  in  the 
price  of  $120,000  so  paid  to  them,  there  was 
mcluded  the  sum  of  $20,000  in  addition  to  the 
par  value  of  their  aggregate  shares  of  the  capi- 
tal stock  as  a  bonus  or  consideration  for  their 
shares  of  the  good-will  of  the  said  firm,  and 
for  their  share  of  those  certain  valuable  rights 
appurtenant  to  the  name  and  business  of  said 
firm,  and  which  all  passed,  and  the  said  pur- 
chase and  sale  intended  should  be  sold,  with 
the  other  assets  of  said  firm,  and  should  be  ac- 
quired, possessed,  and  enjoyed  by  the  pur- 
chasers, among  which  the  complainants  claim 
were  the  the  following  valuable  right^i  and  ap- 
purtenances: First.  That  the  said  firm  of 
Farrand,  Williams  &  Co.,  during  the  twenty 
years  of  its  existence,  had  built  up  an  extensive 
trade,  and  had  secured  a  name  and  reputation 
with  its  customers  and  with  manufacturers 
and  dealers  from  whom  said  firm  obtained  its 
stock  iu'  trade,  which  is  of  great  value  and  ad- 
vantage to  said  firm,  and  would  be  of  great 
value  to  its  lawful  successors.  Second.  That 
the  firm  was  broadly  known  to  the  drug  and 
other  trades  throughout  the  United  States  by 
advertisements  in  pharmaceutical,  medical, 
and  trade  journals.  That  its  name  appeared 
in  trade  circulars,  directories,  and  commercial 
reports  printed  in  the  trade  centers  of  the 
world;  as  an  instance  of  which  they  cite  ''The 
Annual  of  Chemical  Products  and  Drugs," 
published  in  Paris,  in  the  French  language, 
having  a  large  circulation,  and  thus  reaching 
dealers  and  purchasers  everywhere.  That 
said  firm  purchased  goods  extensively  in  Eng- 
land, France,  and  dermany,  and  that  its  name 
was  reputably  known  to  the  trade  of  those  coun- 
tries. That  it  was  a  great  advantage  to  said  firm 
that  its  name  was  so  widely  circulated.  That 
valuable  discoveries  were  constantly  making  in 
the  sciences  and  trades  to  which  its  business  re- 
lated. That  new  remedies  and  new  goods  were 
constantly  appearing  and  being  placed  on  the 
market,  and  the  attention  of  said  firm  called  to 
them  through  the  instrumentality  of  letters 
and  circulars  received  through  the  mails,  ad- 
dressed to  said  firm,  because  its  name  ap- 
peared in  said  trade  circulars,  directories,  and 
commercial  reports.  That  for  a  long  period  of 
time,  and  because  many  of  such  directories 
were  published  and  circulated  but  annually,  it 
is  probable  that  the  name  of  Farrand,  Williams 
&  Co.  will  appear  therein,  and  that  advertise- 
menlA  of  new  preparations,  remedies,  and  man- 
ufactures will  continue  to  be  sent  by  mail  to 
said  firm  of  Farrand,  Williams  &  Co.,  and  that 
the  right  to  receive  the  same  is  a  valuable 
right.  Third.  That  the  firm  of  Farrand, 
Williams  &  Co.  manufactured  or  had  manu- 
factured for  it  a  large  number  of  pharmaceuti- 
cal and  proprietary  preparations  with  which 
the  name  of  the  firm  was  directly  connected, 
and  which  were  made  and  placed  upon  the 
market  by  no  other  dealer  in  orugs,  and  which 
in  the  drug  trade  were  known  to  be  a  part  of 
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the  business  of  said  firm.  Certain  of  said 
preparations  were  named  as  follows:  *' Con- 
ger's Regulator."  '*  Conger's  Liver  Pills," 
**  Farrand's  Extract  of  Jamaica  Ginger, 
"Farrand's  White  Rose  Tooth  Powder, 
"  Davis'  Carbolic  Oil  Uniment."  And  that 
there  were  other  of  said  preparations;  and  the 
exclusive  right  to  sell  said  remedies  was  pos- 
sessed by  the  said  firm,  and  that  said  nghl 
was  valuable,  and  would  be  valuable,  to  its 
lawful  owners.  Fovrth,  The  firm  was  also 
largely  engaged  in  the  manufacture  and  sale 
of  medical  fluid  extracts.  That  it  sold  many 
tons  thereof  yearly,  and  that  they  were  well 
and  favorably  known  to  the  trade  as  "Far- 
rand, Williams  &  Company's  Fluid  Extracts." 
That  physicians  in  prescribing  fluid  extracts  as 
component  parts  of  medicines,  commonly  des- 
ignate fluid  extracts  of  a  manufacturer  with 
which  they  are  familiar,  on  account  of  the 
variation  in  strength  and  efficiency  of  the  ex- 
tracts made  by  different  manufacturers;  and 
that  Farrand,  Williams  &  Co's  fluid  extracts 
were  widely  known  by  physicians  to  be  of 
uniform  strength,  and  were  largely  prescribed 
for  that  reason;  and  that  said  extracts  were 
commonly  ordered  and  referred  to  in  the  trade 
by  the  use  of  the  abbreviations  "F.  W.  &  Co.;" 
and  that  said  name  and  abbreviations  became 
valuable  trade-marks,  possessed  by  said  firm, 
and  which  passed  to  the  legal  successors  of  said 
firm,  pyfth.  That  the  firm  dealt  in  certain 
ochres,  which  were  known  as  **  Farrand, 
Williams  &  Go's  Ochres,"  and  in  other  goods, 
which  were  distinctly  known  and  referred  to 
in  the  trade  in  connection  with  the  name  of 
said  firm.  8ixt?i.  That  goods  were  generally 
shipped  to  said  firm  addressed  to  '*F.  W.  & 
Co. ;"  that  said  abbreviation  was  known  upon 
the  labels  of  said  firm,  and  was  blown  into  the 
bottles  used  by  it.  Seventh.  That  the  said 
firm  possessed  certain  exclusive  and  valuable 
agencies.  That  it  was  the  dulv  appointed  ex- 
clusive agent  for  Michigan  oi  J.  C.  Ayer  & 
Co.,  of  liowell,  Mass..  for  the  sale  of  **  Ayer's 
Sarsaparilla"  and  "Ayer's  Pills,"  and  the  other 
medical  preparations  of  the  said  Ayer;  and 
were  also  the  exclusive  agents  for  Michigan  of 
the  Peninsular  White  I^ad  &  Color  Works, 
of  Detroit,  selling  the  products  of  said  works 
through  traveling  agents  of  said  firm  at  a 
profit.  Eighth.  That  the  firm  also  had  man- 
ufactured for  it  certain  other  goods  in  the  line 
of  its  trade,  which  were  sold  exclusively  by 
said  firm  under  the  name  or  brand  adopted  by 
said  firm,  which  became  a  trade- mark  of  said 
firm;  and  in  particular  that  said  firm  dealt  in 
certain  lyes,  which  were  made  expressly  for 
said  firm,  and  for  no  other  dealers,  which  were 
well  known  to  the  trade  by  the  names  "Castle 
Lye"  and  "Empire  Lye,"  and  that  the  exclu- 
sive right  to  sell  said  brands  of  lyes  was  valu- 
able. Ninth.  The  firm  for  many  years  had 
used  a  monogram  composed  of  the  letters  "F" 
and  **W"  and  the  abbreviation  *'  Co."  placed 
within  them;  and  that  said  monogram  was 
well-known  to  the  trade  as  representing  the 
name  of  said  firm. 

The  complainants  further  allege  in  their  bill 
that  by  the  said  purchase  and  sale  thev  have  be- 
come the  lawful  successors  of  the  said  firm  of 
Farrand,  Williams  &  Co.,  and  entitled  to  the 
use  of  the  said  firm  name,  and  to  advertise 
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themselves  as  the  successors  of  said  firm,  and 
become  entitled  to  all  the  trade- names,  trade- 
marks, brands,  agencies,  formulce,  mono- 
grams, and  exclusive  rights  hereinbefore  re- 
ferred to,  and  all  other  rights  pertaining  to  or 
arising  out  of  the  names  or  business  of  said 
firm  of  Farrand,  Williams  &  Co.  The  defend- 
ants  deny  that  the  complainants  bought  all 
title  and  interest  of  the  defendants  in  the  firm 
of  Farrand,  Williams  &  Co.  They  admit  that 
the  annual  inventory  had  been  taken  prior  to 
the  sale  to  said  Sheley,  the  profits  for  the  fiscal 
year  had  been  divided,  and  the  capital  stock 
was  inventoried  at  $200,000.  one  half  of  which 
fell  to  the  defendants.  They  denv  that  the 
$120,000  paid  by  the  said  Sheley  for  said  in- 
terest included  any  bonus  or  consideration  for 
defendants'  share  in  the  good- will  of  the  firm, 
or  their  share  in  any  rights  appertaining  to  the 
name  and  business  of  said  firm,  or  that  it  was 
intended  that  the  defendants'  interest  in  such 
good  will  or  the  right  to  use  the  name  of  Far- 
rand, Williams  &  Co.  was  sold  or  included  in 
the  defendants'  transfer  to  said  Sheley.  They 
show  that  the  bill  of  sale  first  prepared  by  and 
under  the  direction  of  Sheley  included  all  the 
name  and  good- will  of  the  said  firm,  and  that  the 
defendant  Clark  expressly  refused  to  execute 
said  bill  of  sale  or  any  bill  of  sale  which  in- 
cluded said  good- will.  Subsequently  the  words 
"good- will"  were  stricken  out  of  said  bill  of 
sale,  and  were  afterwards  erased,  and  that  sub- 
sequently, by  mutual  consent,  a  new  bill  of  sale 
was  drawn  under  the  direction  of  said  Sbeley, 
and  executed  by  the  defendants:  and  they  aver 
that  it  was  expressly  understood  by  the  def  end- 
antsand  said  Sheley  that  said  defendants  would 
not  and  that  they  bad  not  by  said  bill  of  sale 
conveyed  or  intended  to  convey  to  said  Sheley 
defendants'  interest  in  the  good-will  of  the 
firm  of  Farrand,  Williams  &  Co.,  or  in  the 
name  of  said  firm,  or  in  the  right  on  the  part 
of  Sheley  and  his  assigns  to  do  business  as  the 
successors  of  said  firm.  They  admit  that  Far- 
rand, Williams  &  Co.  had  built  up  an  exten- 
sive trade  and  reputation,  but  whether  the  same 
would  be  of  value  to  its  successors  would  de- 
X>end  upon  the  character  and  business  reputa- 
tion of  the  successors.  They  admit  that  new 
goods  I  are  constantly  appearing  and  being 
placedfon  the  market  through  the  instrumen- 
tality of  letters  and  circulars  received  by  said 
firm,  and  that  said  advertisements  are  seut  to 
Farrand.  Williams  .&  Co.  by  mail,  but  deny 
that  the  right  of  receiving  said  advertisements 
is  of  any  particular  value.  They  admit  that 
Farrand,  Williams  i&  Co.  manufacture  certain 
preparations  mentioned  in  the  bill,  but  do  not 
admit  that  the  exclusive  right  to  sell  such  pre- 
parations was  possessed  by  said  firm.  They 
deny  that  the  names  or  abbreviations  used  by 
the  firm  of  Farrand,  Williams  &  Co.  were  val- 
uable to  the  trade,  or  that  the  same  passed  to 
the  complainants.  They  admit  that  Farrand, 
Williams  &  Co.  had  dealt  in  ochres  known  as 
* '  Farrand,  Williams  &  Co's  Ochres,"  and  that 
goods  were  frequently  shipped,  addressed  to 
''F.tW.  &  Co.,"  and  that  said  abbreviation 
was  {used  on  labels;  but  they  deny  that  the 
abbreviation  constituted  a  trade-mark.  They 
admit  that  the  firm  was  agent  for  J.  C.  Aver 
&  Co.,  but  claim  that  such  agency  was  revo- 
cable at  any  time,  and  they  deny  ^that  it  was  j 
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transferred  to  the  complainants.  They  admit 
that  the  firm  manufactured  certain  goods;  that 
the  same  sold  by  the  name  or  brand  adopted 
by  the  firm,  but  they  deny  that  the  same  be- 
came a  valid  trade-mark.  They  deny  that  the 
names  "Castle"  and  "Empire"  constituted 
valid  trade-marks,  or  that  the  right  to  sell  lyes 
under  said  brands  could  be  made  exclusive  to 
said  complainants.  They  admit  that  the  said 
firm  used  a  monogram,  but  deny  that  the  same 
constituted  a  valid  trade-mark. 

The  complainants  further  charge  in  their 
bill  of  complaint  that  said  William  C.  Williams 
is  the  person  who^c  name  was  included  in  the 
firm  name  of  Farrand,  Williams  &  Co.;  that 
said  combination  of  names  became  a  valuable 
trade  mark  or  trade- name;  that  his  name  con- 
tributed as  much  to  the  value  of  said  combina- 
tion as  did  the  name  of  said  Farrand;  and  that 
he  has  never  sold  or  otherwise  parted  with  his 
interest  in  the  said  combination  of  names,  but, 
on  the  contrary,  the  complainants  have  pur- 
chased and  paid  for  the  interest  of  said  Far- 
rand therein.  And  they  claim  that  it  is  in- 
equitable and  unlawful  for  the  said  Jacob  S. 
Farrand  and  the  other  defendants  to  continue 
to  use  the  name  of  said  Farrand  in  combina- 
tion with  that  of  Williams  to  create  a  firm 
name  which  so  closely  resembles  the  name  of 
the  former  firm  of  Farrand,  Williams  &  Co.  as 
to  deceive  the  public,  and  deprive  the  com- 
plainant William  C.  Williams  of  the  value  to 
him  of  the  use  and  combination  of  his  name 
with  that  of  Farrand.  The  defendants,  in  their 
answer,  admit  that  WiUiam  C.  Williams'  name 
was  used  in  the  firm  of  Farrand,  Williams  & 
Co.,  but  they  allege  that  Richard  P.  Williams 
was  also  a  member  of  said  firm,  and  that  on 
the  letter-heads  and  stationery  used  by  the  said 
firm  the  name  of  Richard  P.  Williams  appeared 
as  well  as  the  names  of  the  other  members  of 
the  firm.  They  deny  that  William  C.  Wil- 
liams' name  contribuled  as  much  to  the  value 
of  the  firm  name  of  Farrand,  Williams  &  Co. 
as  did  the  name  of  Jacob  S.  Farrand,  who  had 
been  engaged  in  business,  and  had  acquired  a 
reputation,  before  said  William  C.  Williams 
became  interested  therein.  They  allege  that 
William  C.  Williams  knew  of  the  sale  made 
by  the  defendants  to  said  Sheley,  and  did  not 
object  to  the  sale  or  dissolution  of  the  firm  of 
Farrand,  Williams  &  Co.,  which  resulted  there- 
from. "They  further  allege  that  the  said  Jacob 
S.  Farrtmd,  Jacob  S.  Farrand,  Jr.,  Richard  P. 
Williams,  and  Harvey  C.  Clark  had  the  legal 
and  equitable  right  to  use  their  own  names  in 
any  legitimate  business,  as  individuals  or  in 
connection  with  each  other  as  a  firm.  They 
deny  that  they  have  used  their  names  so  as  to 
interfere  with  any  legal  right  said  William  C. 
Williams,  the  complainant,  may  have  to  the 
use  of  his  own  name;  and  they  deny  that  he 
has  a  right  to  use  the  name  of  said  Farrand  in 
combination  with  his  own  name  or  otherwise. 
The  complainants  further  allege  in  their  bill 
that  the  aistinctivc  names  in  the  firm  name  of 
Farrand,  Williams  &  Co.  were  the  names  of 
Farrand  and  Williams,  and  they  allege  that 
letters  were  frequently  received  by  the  firm  of 
Farrand,  Williams  &  Co.,  which  were  ad- 
dressed to  Farrand  &  Williams,  or  to  Farrand 
Williams,  or  to  Williams  &  Farrand,  or  to  Wil- 
liam Farrand,  and^that  letters  continuefto  come 
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so  addressed;  that  oo  or  about  the  9th  of  April, 
1890,  the  complainants  receiyed  a  letter  ad- 
dressed to  Farrand  &  Willianas:  on  or  about 
the  Ist  day  of  April  they  received  a  postal-card 
addressed  to  Williams,  Farrand  &  Co.;  on  the 
4th  day  of  April  they  received  a  letter  addressed 
to  Farrand  Williams;  about  the  same  time  they 
received  another  letter  addressed  to  Farrand  & 
Williams,  that  on  or  about  the  24th  of  March, 
1890,  they  received  a  postal-card  from  Cleve- 
land, addressed  to  Farrand  &  Williams;  that 
on  or  about  the  23d  of  March,  they  received  a 
letter  from  Norwalk,  Ohio,  addressed  to  Far- 
rand &  Williams;  that  on  or  about  the  Ist 
day  of  April  they  received  a  letter  from  De- 
troit, addressed  to  Farrand  Williams;  on  the 
28th  of  March  they  received  a  letter  addressed 
to  Farrand,  Williams  &  Brooks;  that  all  the 
letters  so  received  were  letters  pertaining  to  the 
business  to  be  transacted  by  complainants;  and 
that  in  all  such  cases  the  senders  of  such  letters 
believed  they  were  dealing  with  the  firm  of 
Farrand,  Williams  &  Co.  and  their  lawful 
successors.  They  also  set  out  a  great  number 
of  like  instances.  They  further  charge  that, 
notwithstanding  they  purchased  all  the  right, 
title,  and  interest  of  the  said  defendants  in  the 
said  firm  of  Fairand,  Williams  &  Co.,  and  paid 
them  a  large  bonus  or  consideration  for  the 
right  to  become  successors  of  said  firm,  and  to 
have  and  enjoy  a  continuance  of  the  business 
of  said  firm,  and  the  rights  before  mentioned, 
and  although  the  said  William  C.  Williams 
has  never  parted  with  his  interest  in  the 
combination  of  his  name  with  that  of  th^ 
defendant  Farrand,  yet  the  said  defend- 
ants, inequitably  and  unlawfully  contriving 
to  deprive  the  complainants  of  the  value 
of  the  property  and  rights  so  acquired  and 
possessed  by  them,  and  to  gain  the  bene- 
fit of  the  combination  of  the  names  Farrand 
and  Williams,  have  commenced  business  at 
Nos.  32  and  34  Woodward  Avenue,  in  the  city 
of  Detroit,  as  near  in  character  as  possible  to 
the  business  which  was  conducted  by  the  said 
firm  of  Farrand,  Williams  &  Co.,  and  which 
is  being  continued  by  the  defendants,  and  have 
assumed  the  firm  name  of  Farrand,  Williams 
&  Clark,  and  by  the  assumption  of  said  firm 
name,  and  by  various  devices  and  means  here- 
inafter set  forth,  have  attempted  to  lead  the 
public  to  believe  that  said  firm  of  Farrand. 
Williams  &  Clark  were  the  successors  .of  said 
firm  of  Farrand,  Williams  &  Co.,  and  with- 
draw from  the  complainants  and  secure  for 
themselves  business  which  otherwise  naturally 
would  have  falleu  to  the  complainants  as  suc- 
cessors of  said  firm  of  Farrand,  Williams  & 
Co.  The  defendants,  answering,  deny  that 
complainants  ever  purchased  the  interest  of  the 
defendants  in  the  firm  of  Farrand,  Williams  & 
Co. ,  or  paid  a  bonus  or  consideration  for  the 
right  to  become  the  successors  of  said  firm,  or 
to  continue  its  business.  They  deny  that  Wil- 
liam C.  Williams  has  not  parted  with  Lis  in- 
terest in  the  combination  of  the  names  of  Far- 
rand and  Williams;  admit  that  they  have 
commenced  business,  as  stated,  under  the  name 
of  Farrand,  Williams  &  Clark.  They  deny 
that  in  doing  so  they  have  contrived  to  aeprive 
the  complainants  of  any  richt  to  which  they 
are  entitled,  and  they  deny  that  by  the  assump- 
tion of  said  firm  name  defendants  have  sought  I 
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to  lead  the  public  to  believe  that  they  are  the 
successors  of  Farrand,  Williams  &  Co.,  and 
deny  that  ibey  have  sought  to  secure  to  them- 
selves business  by  means  or  devices  which  they 
are  not  legally  entitled  to  employ,  or  that  they 
have  attempted  to  interfere  with  the  complain- 
ants doing  business  under  the  firm  name  of 
Williams,  Sheley  &  Brooks. 

The  complainants  charge  that  Farrand,  Wil- 
liams &  Co.  used  a  blue  envelope,  with  the 
firm  name  printed  at  the  corner,  with  the  cus- 
tomary request  for  return;  that  no  other  job- 
ber in  drugs  in  Michigan  used  a  blue  envelope; 
that  such  envelope,  so  printed, was  well  knowa 
to  the  trade,  and  indicated  a  letter  from  Far- 
rand, Williams  «te  Co. ;  that,  intending  to  de- 
ceive the  public,  defendants  have  adopted  and 
are  using  an  envelope  of  the  same  color,  size, 
and  that  the  printing  thereon  is  arranged  as 
nearly  as  possible  as  upon  the  envelope  of  said 
firm  of  Farrand,  Williams  &  Co.  The  defend- 
ants, in  their  answer  to  this  charge,  admit  that 
Farrand,  Williams  &  Co.  use<i  a  blue  envel- 
ope, and  that  defendants  also  used  blue  envel- 
opes or  white  ones.  They  deny  that  the  use  of 
such  blue  envelopes  is  calculated  to  deceive 
the  public,  or  that  they  were  intended  to  de- 
ceive; and  deny  the  charges  with  reference  to 
such  envelopes.  The  complainants  further 
charffc  in  their  bill  of  complaint  that  the  de- 
fendants contrived  by  the  arrangement  of  their 
firm  name  to  have  it  resemble  as  ncarl,y  as  pos- 
sible the  name  of  Farrand,  Williams  <&  Co. 
That  upon  their  letter-heads  the  defendants' 
names  were  in  the  following  order:  Jacob  S. 
Farrand,  Richard  P.  Williams,  Harvey  C. 
Clark.  Jacob  S.  Farrand,  Jr.  That  said  Clark 
has  been  engaged  in  the  drug  business  a  longer 
time  than  Richard  P.  Williams,  and  ordinari- 
ly his  name  would  precede  that  of  R.  P.  Wil- 
liams. That  the  defendants  have  placed  pur- 
posely the  name  of  said  Williams  before  that 
of  Clark,  in  order  that  the  combination  might- 
lead  the  public  to  believe  that  the)'  were  the 
old  firm  of  Farrand,  Williams  &  Co. ;  and  they 
aver  that  said  defendants  were  actually  mak- 
ing use  of  the  name  *'F.,  W.  &  Co."  That  on 
April  8,  1890,  they  addressed  a  letter  to  W. 
Parks,  of  Breeze,  Mich.,  signed  * 'Farrand, 
Williams  &  Co."  Defendants,  in  their  an- 
swer, deny  thai  in  adopting  their  firm  name 
defendants  intended  to  adopt  a  name  resem- 
bling as  nearly  as  possible  the  name  of  Far- 
rand, Williams  &  Co.:  that  the  arrangement  of 
the  names  was  for  convenience  and  euphony. 
They  deny  that  the  name  of  Richard  P.  Wil- 
liams was  placed  before  that  of  said  Clark  for 
the  purpose  of  leading  the  public  to  suppose 
that  the  firm  was  the  old  firm  of  Farrand, 
Williams  &  Co.  They  deny  that  they  adopted 
their  firm  name  for  any  fraudulent  purpose. 
They  admit  writing  a  letter  to  Parks,  and  that 
it  was  signed  "Farrand,  Williams  &  Co." 
through  mistake  and  inadvertence  of  the  de- 
fendant Clark. 

The  complainants  charge  that  the  defend- 
ants have  enticed  certain  traveling  salesmen 
formerly  employed  by  Farrand,  Williams  & 
Co.  from  the  employment  of  the  complainants^ 
into  the  employment  of  defendants.  The  an- 
swer denies  this  allegation,  and  states  that  the 
salesmen  solicited  employment  from  defend- 
ants without  any  suggestion  on  tbeir  part. 
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Tbe  bill  further  alleges  several  specific  acts 
of  the  defendants,  which  they  claim  were  in- 
tended to  and  did  deceive  thepublic,  and  lead 
them  to  believe  that  Farrand,  Williams  &  Clark 
were  the  successors  of  Farrand,  Williams  & 
Co.,  and  that  the  public  were  misled  thereby. 

The  testimony  in  the  case  was  taken  in  open 
court,  as  in  a  suit  at  law,  and,  while  it  is  not 
my  purpose  to  refer  at  any  fl^reat  length  to  the 
testimony  introduced  in  the  case  upon  either 
side,  some  of  the  testimony  will  be  referred  to 
in  the  course  of  my  opinion.  The  gist  of  the 
complaint  is  that  by  the  purchase-  of  the  de- 
fendants' interests  in  the  stock  and  business  of 
the  firm  of  Farrand,  Williams  &  Co.  the  com- 
plainants obtained  and  are  entitled  to  what  is 
sometimes  designated  as  the  "good-will"  of  the 
firm  of  Farrand,  Williams  &  Co.,  and  that 
tbe;^  had  a  right  to  succeed  to  the  trade  and 
business  carried  on  by  that  firm,  and  to  hold 
themselves  out  to  the  public  as  the  successors 
of  Farrand,  Williams  &  Co. ,  and  to  receive  all 
the  benefits  to  be  derived  from  that  position, 
including  the  receiving  and  opening  of  the  mail 
addressed  to  Farrand ,  Williams  &  Co. 

The  first  question,  therefore,  to  be  deter- 
mined is  whether  the  complainants  did  pur- 
chase of  the  defendants  what  is  usually  de- 
nominated the  * 'good-will"  pertaining  to  the 
old  firm  of  Farrand,  Williams  &  Co.,  and  the 
right  to  denominate  themselves  as  successors 
to  such  firm;  and  to  arrive  at  a  correct  solution 
of  this  question  it  is  necessary  to  consider  the 
contract  and  negotiations  entered  into  between 
the  parties;  and  first  I  may  say  that,  in  view 
of  the  circumstances  surrounding  the  transac- 
tion, I  have  no  hesitation  in  reaching  the  con- 
clusion that  Alanson  8heley  represented,  to  all 
intents  and  purposes,  the  firm  of  Williams, 
Sheley  &  Brooks,  the  complainants  in  this 
case.  Those  facts  and  circumstances  show 
that  Mr.  Sheley,  at  his  age  and  condition  of 
life,  did  not  intend  to  make  this  purchase  for 
himself  individually,  but  that  the  defendants 
knew,  from  aU  the  surrounding  facts  and  cir- 
cumstances, that  he  was  acting  for  himself  and 
Mr.  Brooks,  and  that  Mr.  Williams,  the  com- 
plainant, would  go  with  and  be  concerned  in 
business  with  whichever  party  should  finally 
make  tbe  purchase.  So  it  is  unnecessary  to 
consider  the  point  raised  by  the  defendants  that 
this  sale  was  made  to  Alanson  Sheley  individ- 
ually, and  that  he  could  not  convey,  even  if 
he  purchased  tbe  good- will  of  the  partnership, 
that  incident  of  tbe  purchase  to  the  firm  of 
Williams,  Sheley  &  Brooks.  It  is  claimed  on 
the  part  of  the  complainants  that  by  virtue  of 
the  bill  of  sale  executed  by  the  defendants  to 
Alanson  Sheley  the  good-will  of  the  firm  of 
Farrand,  Williams  &  Co.  was  conveyed  to 
Alanson  Sheley,  and,  in  effect,  to  them.  The 
bill  of  sale  referred  to,  which  bears  date  the 
Ist  day  of  February,  1890,  states  that,  in  con- 
sideration of  the  sum  of  $120,000,  the  defend- 
ants, by  the  name  of  J.  S.  Farrand,  Harvey  C. 
Clark,  R.  P.  Williams,  J.  S.  Farrand,  Jr., 
thereby  granted  and  conveyed  unto  the  said 
Sheley,  his  executors,  administrators,  or  as- 
signs, all  of  their  right,  title,  and  interest  in 
the  firm  of  Farrand, Williams  &Co.,  not,  how- 
ever, including  any  real  estate  which  they 
owned.  The  complainants  insist  that  this  bill 
of  sale  includes  in  its  terms  what  is  known  as 
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the  "good -will"  of  the  firm,  and  in  support  of 
their  position  they  point  to  the  facts  and  cir- 
cumstances which  preceded  tbe  execution  of 
the  bill  of  sale,  and  which  tend  to  throw  light 
upon  what  property  was  intended  lo  be  con- 
veyed by  it.  They  point  to  the  fact  that  the 
inventory  which  had  been  recently  completed, 
and  which  formed  the  basis  of  tbe  sale  between 
the  parties,  inventoried  at  the  sum  of  $300,000, 
which  covered  all  tbe  property  of  a  personal 
nature  belonging  to  the  firm.  They  also  point 
to  the  fact  that  Mr.  Jacob  S.  Farrand,  in  bis 
offer  for  sale  or  purchase,  included  therein  as 
a  purchase  price  1^  per  cent  upon  the  value  of 
the  property  as  inventoried.  This,  they  claim, 
was  intended  to  cover  the  good- will  of  thefirm, 
— that  property,  intangible  in  its  nature,  and 
which,  as  they  claim,  formed  an  asset  of  the 
firm  which  was  not  included  in  the  inventory. 
They  claim  further  that  it  was  intended  to 
cover  the  benefit  and  advantage  which  would 
accrue  to  the  partners  who  bought  the  concern 
as  a  going  concern  in  continuing  its  business 
at  the  old  stand,  which  is  one  of  the  elenients 
included  in  the  term  * 'good -will."  On  the  con- 
trary, the  defendants  insist  that  it  was  not  in- 
tended to  convey  to  the  complainants  or  to 
Sheley  what  is  known  as  the  '*good-will"  of 
the  ofd  firm  of  Farrand,  Williams  &  Co.;  and 
they  claim,  and  one  of  them  so  testified,  that 
the  20  per  cent  included  in  the  purchase  price 
above  the  amount  of  the  inventory  was  merely 
included  for  the  reason  that  the  outgoing  part- 
ners would  necessarily  be  out  of  business  for 
more  or  less  time,  and  it  was  intended  by  in- 
cluding this  advance  in  the  purchase  price  to 
afford  them  something  to  live  upon  in  tbe 
mean  time.  But  further,  and  more  significant 
than  that,  they  claim,  and  it  is  not  disputed, 
that  the  first  bill  of  sale  prepared  under  Mr. 
Farrand 's  direction,  and  which  was  signed  by 
Mr.  Farrand  and  Mr.  R.  P.  Williams,  includ- 
ed in  its  very  terms  the  expression,  **and  the 
good-will  attendant  upon  said  firm's  business;" 
that  this  was  struck  out  of  tbe  bill  of  sale  and 
erased,  upon  objection  made  by  Mr.  Clark,  one 
of  tbe  partners,  and  that  the  bill  of  sale  that 
was  actually  executed  did  not  contain  that  ex- 
pression. 

This  leads  us  to  an  examination  of  the  facts, 
in  order  to  determine  tbe  intent  of  the  parties 
in  striking  out  from  the  bill  of  sale  the  words 
referred  to.  The  testimony  shows  that  when 
the  first  bill  of  sale  was  prepared  and  presented 
to  Mr.  Clark  for  his  si^ature  after  Mr.  Jacob 
8.  Farrand  and  R  P.  Williams  had  signed  it, 
upon  reading  it  over  he  objected  to  the  words 
quoted  above,  for  the  reason,  as  he  stated  in 
his  testimony  when  taken  in  open  court,  that 
be  was  not  very  well  acquainted  with  legal 
phraseology,  and  he  feared  that  if  those  words 
remained  in  tbe  bill  of  sale  it  would  prevent 
him  from  engaging  in  business  of  the  kind 
which  he  was  then  engaged  in.  This  was  his 
sole  and  only  reason  for  wishing  those  words 
to  be  erased  from  the  bill  of  sale.  Upon  the 
objection  being  brought  to  the  attention  of 
Mr.  Sheley  that  Mr.  Clark  objected  to  those 
words  in  the  bill  of  sale,  he  directed  that  they 
be  stricken  out  for  the  reason  that  he  was  un- 
acquainted with  the  legal  significance  of  those 
words,  and  supposed  that  they  had  no  other 
meaning  than  a  good  wish  or  good  will  on  the 
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part  of  Clark  for  tbe  success  of  the  purchaser 
Id  carrying  od  the  business;  and,  so  regarding 
them,  it  appears  that  he  called  upon  tbe  mother 
of  Mr.  Clark  and  stated  to  her  that  he  was  sur- 
prised that  her  son,  between  whom  and  himself 
bad  always  existed  the  most  kindly  and  friendly 
feeling,  should  not  be  willing  to  wish  him  good 
luck;  out,  as  Mr.  Clark  objected  to  the  worda, 
ne  directed  Mr.  Stevens  to  scratch  out  that 
good-will,  saying  that  it  did  not  make  any  dif- 
ference to  him ;  that  he  knew  Mr.  Clark  had 
good  wishes  for  him;  so  it  was  struck  out.  It 
therefore  appears,  respecting  this  change  in 
the  language  in  the  bill  of  sale,  that  neither 
Mr.  Sbeley  nor  Mr.  Clark  understood  the  legal 
significance  of  tbe  term,  and  both  supposed  it 
to  amount  to  something  different  from  what 
the  actual  significance  is  when  applied  to  a 
business  carried  on  by  a  person  or  firm;  and  it 
appears  to  me  from  the  testimony  that  it  was 
the  intention  of  the  parties  at  the  time  of  tbe 
sale  and  purchase  that  the  purchasing  partners 
intended  to  and  did,  the  one  to  purchase,  and  the 
others  to  convey,  the  good-will  of  the  firm  of 
Farrand,  Williams  &  Co. ;  and,  in  order  to  more 
fully  understand  this  position,  it  were  perhaps 
well  that  we  should  define  what  we  under- 
stand by  the  terra  "good- will  of  a  business." 
The  good- will  of  a  business  is  the  property  of 
the  firm,  since  it  is  the  result  of  the  joint  labors 
of  the  partners.  It  includes  withm  its  signi- 
fication the  reputation  of  the  firm  for  fair  deal- 
ing and  probity.  It  is  more  extended  in  its 
signification  at  the  present  day  than  it  was  in 
the  time  of  Ijord  Eldon.  The  manner  of  con- 
ducting business  has  changed  since  that  day. 
Wholesale  houses  now  carry  on  the  mass  of 
their  business^  by  means  oi  agents,  or  per- 
sons soliciting  trade,  or  through  the  medium 
of  the  mails;  and  customers  rarely,  if  ever, 
visit  the  place  of  business.  We  think  that  the 
definition  given  by  Story  in  his  work  on  Part- 
nerships, at  section  99,  is  a  fair  one.  He  de- 
scribes **  goodwill"  as  being  "  the  advantage 
or  benefit  which  is  acquired  by  an  establish- 
ment beyond  tbe  mere  value  of  the  capital 
stock,  funds,  or  property  employed  therein,  in 
consequence  of  the  general  patronage  and  en- 
couragement which  it  receives  from  constant 
or  habitual  customers  on  account  of  its  local 
position  or  common  celebrity,  or  reputation  for 
skill,  afiiuence  or  punctuality,  or  from  other 
accidental  circumstances,  or  even  from  ancient 
partialities  or  prejudice."  See  .also  Caref/  y. 
Qnnnimn,  65  Iowa,  702.  As  showing  the  later 
view  entertained  of  the  term  **jrood-wiH"  in 
the  English  courts,  I  quote  what  was  said  by 
tbe  court  in  the  case  of  Churton  v.  Douglas, 
Johns.  V.  C.  (Eng.)  174:  "It  was  argued  that  in 
Shackle  v.  Baker,  14  Ves.  Jr.  468;  CrvtHoell  v. 
Lye,  17Ve8.Jr.335;  and  Kennedy  y.Z«j,3Meriv. 
452, — I^rd  Eldon  has  laid  down  the  principle 
that  an  assignment  of  the  good-will  of  a  trade 
fdrnpliciter  carries  no  more  with  it  than  the 
advantage  of  occupying  premises  which  were 
occupied  by  the  former  nrm,  and  the  chance 
you  have  thereby  of  the  customers  of  the  for- 
mer firm  being  attracted  to  those  premises; 
but  it  would  be  taking  too  narrow  a  view  of 
what  is  there  laid  down  by  Tjord  Eldon  to  say 
that  it  is  confined  to  that.  *  Good-will,'  I 
apprehend,  must  mean  every  advantage — every 
positive  advantage,  if  I  may  so  express  it,  as 
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contrasted  with  the  negative  advantage  of  the 
late  partner  in  carrying  on  the  business  him- 
self— that  has  been  acquired  by  tbe  old  firm  in 
carrying  on  its  business,  whether  connected 
with  the  premises  in  which  the  business  was 
previously  carried  on.  or  with  the  uame  of  the 
late  firm,  or  with  any  other  matter  carrying 
with  it  the  benefit  of  the  business.  ...  It 
would  be  absurd  to  say  that  when  a  large 
wholesale  business  is  conducted  the  public  are 
mindful  whether  it  is  carried  on  at  one  end  of 
the  Strand  or  the  other,  or  in  Fleet  Street,  or 
in  the  Strand,  or  any  place  adjoining,  and  that 
they  regard  that,  and  do  not  regard  the  identity 
of  the  house  of  business,  namely,  the  firm. 
Such  good-will  is  measured  by  the  value  placed 
upon  that  which  may  be  special  about  a  busi- 
ness, or  the  mode  of  conducting  it,  or  the 
place  in  which  it  is  conducted,  or  the  place  of 
busine.ss,  as  to  give  it  peculiar  prominence  and 
profit  in  the  estimation  of  business  men.  Fay 
v.  Fay  (N.  J.)  4  Cent.  Rep.  241.  So  in  apply- 
ing the  signification  of  the  term  to  tbe  sale  of 
the  defenclants'  interests  in  the  firm  of  Farrand, 
Williams  &  Co.,  it  is  proper  to  consider  the 
facts  with  reference  to  the  situation  of  tbe  firm 
at  tbe  time  the  sale  was  made.  It  had  been  a 
long  time  in  existence,  and  bad  acquired  a 
reputation  amonf?  business  men  in  the  trade 
throughout  the  United  States,  and  seems  to 
have  been  regarded  as  one  of  the  leading  firms 
in  that  business  in  the  country.  The  contract 
between  the  parties  was  that  the  purchajaers 
should  continue  the  business  at  the  stand  then 
occupied  by  Farrand,  Williams  &  Co.  for  a 
term  of  five  years.  It  was  known  to  all  tb« 
partners  that  persons  who  had  been  in  the 
habit  of  dealing  with  this  firm  would,  for  a 
considerable  time  at  least,  continue  to  address 
their  communications  to  Farrand,  Williams  & 
Co.  as  they  had  been  in  the  habit  of  doing  in 
the  past.  That  was  an  interest  in  the  firm 
which  was  valuable,  and  which,  by  the  bill  of 
sale,  passed  to  the  purchaser.  Moreover,  it  is 
difiScult  to  escape  the  conclusion  that  the  added 
price  above  the  inventory  was  to  cover  the 
value  of  just  such  property  as  that  which  I 
have  been  describing. 

The  testimony  shows  that  complainants 
claimed  the  right,  immediately  upon  the  pur- 
chase, of  advertising  themselves  as  the  suc- 
cessors of  the  firm  of  Farrand,  Williams  &  Co. ; 
that  they  had  their  name,  with  that  appella- 
tion added,  immediately  upon  the  bill-heads 
and  the  letter-beads,  and  upon  the  envelopes 
which  they  had  purchased  from  the  retiring 
partners  under  the  bill  of  sale  mentioned.  It 
is  also  in  evidence  that  the  defendants,  until 
they  filed  their  answer  in  this  case,  did  not 
claim  the  right  to  receive  and  open  the  cor- 
respondence addressed  to  Farrand,  Williams  & 
Co.,  but  that,  when  they  did  so  by  mistake, 
they  forwarded  such  correspondence  to  the 
complainants  in  this  case.  The  testimony 
shows  that  the  property  included  in  the  inven- 
tory which  the  complainants  purchased  con- 
sisted not  only  of  the  drugs,  medicines,  paints, 
glassware,  etc.,  on  hand,  but  the  bills  receiv- 
able, and  the  "  Conger  Regulator"  trade-mark, 
and  further  packages,  price  catalogues,  bot- 
tles, bottle-moulds,  were  inventoricw.  as  well 
as  the  printed  matter,  labels,  wrappers  and 
circulars.    This  printed  matter  was  invento- 
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ried  at  $1,000.  and  the  glassware  having  the 
**F.,  W.  &  Co.."  or  Farrand,  Williams  &  Co. 
imprint,  at  $5,000.  And,  as  further  bearing 
upon  the  question  as  to  what  ^as  sold  by 
defendants  and  purchased  by  complainants,  it 
IS  proper  to  take  into  account  and  consider  the 
negotiations  which  preceded  the  actual  execu- 
tion of  the  bill  of  sale,  of  date  February  1, 
1890.  It  appears  in  evidence  that  the  talk 
'About  the  sale  of  the  property  commenced 
some  time  in  the  month  of  January,  at  which 
time  Mr.  Farrand,  Sr.,  proposed  to  sell  out,  or 
in  some  way  bring  about  a  dissolution  of  the 
Urm.  Mr.  Sheley  refused  to  consider  any 
offers  until  after  the  inventory  was  completea 
and  they  ascertained  the  value  of  the  stock  on 
hand,  and  the  property  belonging  to  the  firm. 
This  was  finished  in  January,  just  previous  to 
the  time  when  the  first  proposition,  of  date 
■January  25th,  was  made  in  writing  by  Mr. 
Farrand,  Sr.,  to  Mr.  Sheley.  That  proposi- 
tion was  considered,  and  was  finally  accepted 
on  the  27th  day  of  January,  at  which  time  it 
was  agreed  that  the  retiring  partners  sho.uld 
remain  and  work  for  the  new  firm  until  the 
first  of  the  next  month, — February.  That 
immediately  upon  the  acceptance  of  the  propo- 
.^ition  |2,000  was  paid  down,  and  the  com- 
plainants, among  themselves,  formed  the  new 
Brm  of  Williams,  Sheley  &  Brooks,  and  imme- 
-diately  the  stationery,  consisting  of  envelopes, 
letter-beads,  bill-heads,  etc.,  was  piled  in  large 
baskets  and  sent  to  the  printers',  and  the  firm 
name,  Williams,  Shelev  &  Brooks,  successors 
to  Farrand,  Williams  &  Co.,  was  printed  upon 
them,  and  they  were  returned  on  the  29th,  and 
were  used  in  the  store  while  the  defendants 
were  still  there.  In  addition  to  this,  Mr.  Far- 
rand testified,  when  pressed  upon  cross-exami- 
nation, that  he  had  no  doubt  there  would  some 
-one  go  on  with  the  business;  and  that  the  pur- 
chase was  made,  as  he  understood  it,  "in  the 
-sense  that  the  business  was  to  be  carried  right 
•on  by  their  concern  as  successors  of  the  old 
concern."  I  have  already  called  attention  to 
the  fact  that  the  offer  of  sale  included  a  lease 
of  the  store  for  five  years  and  the  warehouse 
to  the  purchasing  party. 

The  complainants  testify  that  the  purchase 
was  that  of  a  going  concern,  and  that  they 
were  to  continue  the  business  as  the  successors 
■of  Farrand,  Williams  &"Co.;  and,  when  all 
the  facts  and  circumstances  concerning  the 
transaction  of  the  sale  and  delivery  are  con- 
sidered, there  can  be  no  doubt  but  that  the 
purcha.se  by  the  complainants  included  the 
right  to  continue  the  business  at  the  old  stand, 
the  right  to  advertise  themselves  as  the  sue- 
-oessors  of  the  old  firm,  and  the  right  to  use  the 
monogram  "F.,  W.  &  Co.."  and  the  names 
"Farrand,  Williams  &  Co."  blown  in  the  bot- 
tles, and  all  the  trade-marks  and  indicia  made 
use  of  by  the  firm  of  Farrand,  Williams  &  Co. 
as  an  advertising  medium  to  the  public,  to 
indicate  the  proprietorship  of  the  articles  man- 
ufactured by  them  under  the  names  which 
were  then  in  vogue  in  the  business. 

It  is  strenuously  contended  by  counsel  for 
the  defendants  that,  if  the  good-will  was  sold 
b^  them,  it  was  sold  to  Alanson  Sheley  indi- 
vidually, and  therefore  the  firm  of  Williams, 
Sheley  &  Brooks  had  no  right  to  the  good- 
will of  the  old  concern,  for  the  reason,  as 
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alleged,  that  the  covenant  by  which  the  prop- 
erty was  conveyed  to  Sheley  was  personal,  and 
the  good-will  of  the  old  concern  was  not  assign- 
able. I  have  already  stated  that  the  testimony 
shows  without  doubt  that,  although  Mr.  Sheley 
negotiated  the  purchase  in  his  individual  name, 
yet  it  was  well  understood  by  all  the  parties 
that  he  was  making  the  purchase  for  the  ben- 
efit, not  only  of  himself,  but  of  Mr.  Williams, 
and  also  of  his  grandson,  Mr.  Brooks.  This  is 
evident  from  what  transpired  during  the  nego- 
tiations. In  the  first  place,  it  appears  from  the 
testimony  that  Mr.  Williams,  the  complainant 
in  this  suit,  did'  not  desire  to  sell  his  interest  in 
the  partnership,  whoever  of  the  partners  sold 
their  interests  to  their  copartners;  that  he  de- 
sired to  continue  in  the  business,  and  was 
willing  to  remain  in  the  business  with  the  pur- 
chaser; and  that  all  parties  also  were  willing 
that  he  should  do  so.  This  is  evident  from 
the  proposition  that  was  first  made  by  Mr. 
Farrand,  which  was  signed  by  each  of  the  de- 
fendants individually,  and  stated  that  they 
would  pay  Messrs.  Sheley  and  Brooks  for  their 
interest  in  the  firm  of  Farrand.  Williams  & 
Co.,  but  they  would  take  for  their  interests  a 
certain  amount  stated.  In  these  propositions 
Mr.  William  C.  Williams'  name  is  not  men- 
tioned, thus  corroborating  the  testimony  of 
Mr.  Williams  and  others  that  he  was  willing 
to  continue  in  business  with  the  purchasing 
party.  It  also  further  shows  that  these  parties 
who  made  the  proposition  well  knew  that  Mr. 
Sheley  was  not  intending  to  purchase  individ- 
ually, for  their  proposition  was  made  to  Sheley 
and  Brooks;  and  that,  coupled  with  the  under- 
standing that  Mr.  William  C.  Williams  would 
continue  with  the  purchasing  party,  demon- 
strates that  they  knew,  and  that  the  parties  all 
intended,  that  the  sale  should  be  made  to  the 
three  persons  who  compose  the  present  firm  of 
the  complainants,  and  that  Mr.  Sheley  was 
merely  acting  in  their  interest  and  behalf. 
Further  than  this,  after  that  proposition  was 
accepted  by  Mr.  Sheley  as  an  individual,  and 
the  complainants  had  inaugurated  their  firm, 
and  agreed  upon  the  firm  name  of  Williams, 
Sheley  &  Brooks,  and  before  the  bill  of  sale 
was  executed,  the  policies  of  insurance,  which 
had  formerly  been  in  charge  of  Mr.  Farrand, 
were  looked  over  by  him,  and  by  him  indorsed 
in  behalf  of  the  firm  of  Farrand,  Williams  & 
Co.  to  the  firm  of  Williams,  Sheley  &  Bfrooks. 
The  testimony  shows  that  he  was  some  three 
or  four  days  in  making  these  assignments  of 
the  polici^,  and  preparing  them  for  his  final 
signature  on  the  1st  of  February.  Further 
than  that,  it  appears  that  Mr.  Farrand,  Sr. 
required  that  the  new  drm  should  give  to  the 
retiring  partners  an  undertaking  to  assume  and 
pay  the  legal  liabilities  and  obligations  existing 
against  the  firm  of  Farrand,  Williams  &  Co.", 
and,  although  it  is  true  that  the  defendants 
denied  under  oath  that  such  was  their  require- 
ment, or  that  any  such  paper  was  given,  yet 
upon  the  witness  stand  they  are  forced  to 
admit  and  produce  the'document,  which  bears 
the  date  and  reads  as  follows:  "  Detroit,  Jany. 
81st,  1890.  For  value  received,  we  hereby  as- 
sume all  the  legal  liabilities  and  obligations 
against  the  firm  of  Farrand,  Williams  &  Co. 
W  illiams,  Sheley  &  Brooks. "  This  shows  that 
they  knew  at  the  time  the  bill  of  sale  of  date 
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February  Ist  was  executed  that  they  were 
sellmg  to  the  new  firm  of  Williams,  Sheley  & 
Brooks,  the  complaiDants  in  this  suit.  The 
bill  of  sale,  ruunlDg  to  Mr.  Sheley  individ- 
ually, was  dated  February  1st,  but  here  is  a 
paper  which  shows  what  the  mutual  under- 
standing and  agreement  was,  in  addition  to 
the  fact  that  the  policies  of  insurance  were 
assigoed  to  Williams,  Sheley  &  Brooks;  and 
it  is  idle  for  the  defendants  now  to  claim 
that  their  agreement  and  covenant  for  the  sale 
of  the  business  of  the  old  firm  was  made  to 
Mr.  Sheley  individually,  and  that,  therefore, 
the  complainants  in  this  suit  are  not  entitled 
to  insist  that  they  purchased  the  property,  in- 
cluding the  good-will,  of  the  old  firm.*  Im- 
mediately after  the  execution  of  the  bill  of  sale 
the  complainants  advertised  themselves  as  suc- 
cessors of  Farrand,  Williams  &  Co.  through- 
out the  State,  in  daily,  weekly,  and  trade 
journals,  and  defendants  never  objected. 

The  complainants  claim  that  the  $20,000 
which  they  paid  to  the  defendants  over  and 
above  the  value  of  the  goods  inventoried  was 
intended  to  cover  the  rights  which  they  ac- 
quired in  purchasing  the  going  business  of  the 
old  firm,  and  including  the  good-will  of  that 
firm.  The  defendants  do  not  agree  with  each 
other,  nor  with  the  complainants,  as  to  what 
the  $20,000  over  and  above  the  value  of  the 

foods  was  paid  to  them  for.  Mr.  Clark  testi- 
es  that  the  firm  had  usually  made  a  profit  of 
about  20  per  cent  a  year,  and  this  20  per  cent 
was  to  go  to  the  parties  selling,  so  that  they 
would  have  something  to  live  on,  as  by  selling 
out  they  would  necessarily  have  to  remain  out 
of  business  a  certain  period.  If  his  version  of 
the  matter  and  the  inference  to  be  drawn  there- 
from are  correct,  it  would  seem  to  show  that 
the  parties  did  not  intend  to  go  into  business 
again  under  a  year,  if  they  were  receiving 
fiom  the  purchasing  party  the  usual  profit  of 
20  per  cent  upon  the  business.  Mr.  R.  P.  Wil- 
liams, when  inquired  of  respecting  what  this 
$20,000  was  for,  replied,  **Mr.  Farrand  can 
tell  you  better  than  I  can,"  but  stated  that  his 
view  of  it  was  this:  That  "the  ofl!erwas  posi- 
tive, and  that  was  the  offer  to  give  or  take; 
and  that  the  expense  of  starting  a  new  business 
would  be  worth  fully  twenty  thousand  dollars 
to  start  a  new  business."  Ue  was  then  asked: 
** Question.  That  the  right  to  go  on  with  the 
business  at  the  location  was  worth  twenty  thou- 
sand dollars?  Answer.  Yes;  that  is,  one-half 
interest.  Mr.  Farrand  only  represented  one 
half."  Mr.  Jacob  8.  Farrand  testifies  that  he 
understood  that  the  bonus  of  $20,000  was  paid 
and  the  interest  was  purchased  in  the  sense 
that  the  business  was  to  be  carried  on  by  the 
new  concern  as  the  successors  of  the  old  firm. 
Messrs.  Sheley,  Williams,  and  Brooks  all  tes- 
tify that  this  bonus  of  $20,000  was  for  the  re- 
tiring partners'  interest  in  the  going  business, 
in  the  knowledge  that  it  was  to  be  continued 
uninterruptedly,  with  the  exclusive  right  to 
the  use  of  the  name  Farrand,  Williams  &  Co. 
It  appears  that  during  the  negotiations  which 
had  taken  place  in  December  ft  was  suggested 
by  Mr.  Farrand  that,  if  they  made  a  sale,  they 
would  agree  not  to  go  into  business  again  for 
a  term  of  five  years;  but  this  proposition  was 
not  accepted,  finally  culminating  in  this,  which 
followed  I  in  January.    The ,  defendants  each 
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and  all  testify  that  at  the  time  they  made  the- 
sale,  and  for  some  time  after,  nothing  was  said 
between  them  as  to  resuming  business  in  the 
City  of  Detroit,  but  it  appears  from  the  testi- 
mony that  soon  after  the  new  firm  purchased 
their  interests  there  was  casual  talk  between) 
the  retiring  partners,  and  also  between  them 
and  three,  at  least,  of  the  former  employes  of 
the  firm  of  Farrand,  Williams  &Co.,  who,  af- 
ter the  dissolution  of  the  old  firm,  were  con- 
tinued in  the  employment  of  Williams,  Sheley 
&  Brooks,  in  which  these  employes  manifested 
a  willingness  and  a  desire  to  ^  into  the  em- 
ployment of  the  new  firm,  if  it  should  be* 
formed  by  the  defendants.  These  were  im- 
portant agents  of  the  firm  of  Williams,  Sheley 
&  Brooks,  as  they  were  traveling  salesmen,  at 
least  two  of  them,  and  had  been  in  the  employ 
of  the  old  firm  for  a  number  of  years,  and  were- 
well  acquainted  with  its  customers.  To  trans- 
fer their  influence  to  a  rival  firm  could  not 
have  resulted  otherwise  than  in  an  injury  to 
the  firm  of  Williams,  Sheley  &  Brooks;  and,^ 
while  the  defendants  deny  any  effort  to  entice 
these  employes  away  from  the  firm  of  Wil- 
liams, Sheley  &  Brooks,  yet  they  admit  that 
they  told  tbem  that  if  they  left  the  employ- 
ment of  Williams,  Sheley  &  Brooks  they 
would  be  very  glad  to  take  them  into  their  serv- 
ice. The  motive  for  doing  so  is  apparent.  The- 
result  was  that  about  the  6th  or  8th  of  March 
following  the  sale  of  their  interests  in  the  old 
firm  they  formed  a  new  firm  under  tbe  name 
of  Farrand,  Williams  &  Clark,  and  entered  in- 
to a  competitive  business  at  82  and  34  Wood- 
ward Avenue,  Detroit. 

With  reference  to  the  firm  name  adopted  by 
the  new  associates,  it  appears  from  Mr.  Far- 
rand's  testimony  that  the  reason  for  using  the 
names  in  the  succession  which  appears  in  their 
new  firm  of  Farrand,  Williams  &  Clark  was: 
simply  for  the  sake  of  euphony.  He  testifies 
that  he  thought  it  was  a  good  name,  a  natural 
one,  and  he  suggested  it.  He  was  asked  this 
question:  "Question.  You  say,  Mr.  Farrand, 
that  the  fact  that  the  names  of  Fnrrand  and 
Williams  had  been  connected  with  the  old  firm 
had  nothing  to  do  with  it?  Do  you  say  that,. 
Mr.  Farrand?  Answer.  I  wont  say  that  it 
had  nothing  to  do  with  it.  I  say  that  it  was^ 
familiar,  and  came  naturally  to  me.  and  that 
is  the  wav  I  answered  them."  Mr.  Richard 
p.  Williams  testifies,  with  reference  to  their 
adopting  the  name  of  Farrand,  Williams  & 
Clark,  as  follows:  "It  was  a  family  name. 
I  will  tell  you  there  was  this  about  it:  It  had 
been  a  family  name,  and  we  wished  to  con- 
tinue it  that  way.  If  Mr.  Clark  wanted  to  re- 
tire any  time,  the  firm  could  be  Farrand  & 
Williams.  Question.  How  about  the  family 
name?  Answer.  We  have  a  boy  named  Far- 
rand Williams.  Q.  That  boy  was  named  longr 
after  the  name  was  established?  A.  Yes,  sir. 
Q.  How  long  had  the  name  Farrand  &  Wil- 
liams been  iii  existence  before  you  became  con- 
nected with  the  firm?  A.  Eight  years.  Q. 
That  grew  out  of  Jacob  S.  Farrand  and  W.  C. 
Williams?  A.  Yes,  sir."  After  adopting  this 
name,  the  defendants  proceeded  to  advertise 
their  business,  in  an  advertising  medium  called 
"The  Industries  of  Detroit,"  in  which  they  in- 
serted quite  a  lengthy  article.  In  it  they  stated 
as  follows:    "Though  it  may  seem  paradoxi- 
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cal,  it  is  nevertheless  true,  that  the  wholesale 
drug-house  of  Farrand,  Williams  &  Clark  is 
both  the  oldest  and  newest  representative  of 
this  important  commercial  industry  in  Detroit. 
Its  proprietors  are  old  and  well  known  to  the 
business.     The  location  of  the  enterprise  and 
its  entire  stock  are  entirely  new."    The  article 
then  proceeds  to  give  a  short  bioirraphy  of  Mr. 
Jacob  S.  Farrand,  the  head  of  the  firm,  and 
then  states:     *'0n  February  6th  of  the  present 
vear,  the  firm  of  Farrand,  Williams  &  Co.  hav- 
ing been  dissolved,  Messrs.  Jacob  S.  Farrand, 
Harvey  C.  Clark,  Richard  P.  Williams,  and 
Jacob  S.   Farrand,   Jr.,   withdrew  from  the 
house,  and  formed  the  new  firm  of  Farrand, 
Williams  &  Clark,  which,  by  the  time  this 
reaches  the  eye  of  the  reader,  will  have  been 
ready  to  supply  their  extensive  and  widespread 
trade  with  everything  in  the  line  of  dnigs, 
medicines,  chemicals,  paints  and  oils,  drug- 
gists* sundries,  etc.,  in  the  same  prompt  and 
enterprising   manner    as  has  always   distin- 
guished   their  operations  during  the  past.*' 
Then,  after  describing  their  new  place  of  busi- 
ness, the  article  proceeds:     '*The  trade  needs 
no  introduction  to  the  members  of  this  firm, 
nor  to  the  methods  which  have  been  so  long 
in  vogue  with  it.    The  junior  members  of  the 
firm  have  long  been  the  active  mana^rs  of 
the  business,  and  none  are  better  qualified  to 
conduct  it;  and  the  senior,  though  now  past 
the  allotted  age  of  man,  is  still,  'Ixion-like/ 
the  man  at  the  wheel.    Throughout  the  entire 
territory  in  which  this  firm's  business  radiates 
the  trade,   in    contemplating    the    important 
change  made,  may  rest  assured  that  the  future 
of  the  new  house  will  be  fully  in  keeping  with 
the  record  of  its  projectors.**    They  after wanls 
caused  the  same  article  to  be  published  in  the 
Michigan  Tradesman,  as  '*An  Announcement 
to  the  Drug  Trade."    That  journal  is  pub- 
lished in  the  interest  of  the  drug  and  grocery 
trades,    and  has  a  large    circulation.     It   is 
claimed  that  this  article  had  no  tendency  to 
confuse  the  public,  or  to  lend  them  to  believe 
that  the  new  firm  of  Farrand,  Williams  & 
C^lark  was  a  successor  to  the  old  firm  of  Far- 
rand, Williams  &  Co.,  and  yet  the  bill  for  pub- 
lishing this  very  article  in  the  Michigan  Trades- 
man  was    made  out    and    sent  to  Farrand, 
Williams  &  Co.,  and  came  into  the  possession 
of  the  complainants. 

The  testimony  is  quite  voluminous  and  very 
convincing  that  since  the  organization  of  the 
new  firm  of  Farrand,  Williams  &  Clark  a 
^eat  deal  of  confusion  has  been  caused  by  the 
use  of  a  name  so  similar  to  that  of  the  old  firm 
of  Farrand,  Williams  &  Co.,  and  that  the  pub- 
lic has  been  greatly  misled  thereby.  It  was 
shown  that  one  Halstead  had  been  a  customer 
of  Farrand,  Williams  &  Co.  for  many  years. 
He  dealt  with  Farrand,  Williams  &  Clark  af- 
ter the  formation  of  that  firm,  and  there  is  no 
testimony  showing  that  he  supposed  that  this 
firm  of  Farrand,  Williams  &  Clark  was  a  suc- 
cessor of  the  firm  of  Farrand,  Williams  &  Co. 
other  than  the  fact  that  he  remitted  a  draft 
payable  to  the  order  of  Farrand,  Williams  & 
Co.  The  defendants  received  this  draft,  and 
indorsed  it  with  the  name  of  Farrand,  Wil- 
liams &  Co.  A  great  many  other  instances  of 
mistakes  made  in  ordering  goods  or  in  paying 
for  them  appear  in  the  record.    It  was  also  in 
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evidencfe  that  the  old  firm  of  Farrand,  Williams 
&  Co.  used  a  peculiar  envelope  of  a  blue  color 
during  the  entire  time  the  firm  existed.  Upon 
this  envelope  was  printed  the  usual  request  for 
return,  if  not  delivered  within  a  certain  time, 
to  Farrand,  Williams  &  Co.  Very  soon  after 
the  new  firm  of  Farrand,  Williams  &  Clark 
organized,  they,  too,  procured  and  had  printed 
a  blue  envelope,  with  a  like  request  for  return 
printed  thereon,  to  Farrand,  Williams <&  Clark. 
Mr.  Richard  P.  Williams  testified  with  refer- 
ence to  the  selection  of  envelopes  that  Mr. 
Bogart,  who  was  one  of  the  persons  who  had 
formerly  been  in  the  employ  of  Farrand,  Wil- 
liams &  Co.,  and  Mr.  Carver  were  given  direc- 
tions to  get  up  the  stationery,  and  they  brought 
him  a  sample  of  envelopes  that  they  got  from 
somewhere  in  Detroit,  and  they  had  some  talk 
about  the  color,  and  Mr.  Bogart  decided  that 
the  blue  was  the  best,  and  asked  his  opinion. 
He  replied  that  blue  was  good,  and  would  not 
show  dirt.  "Bogart  said,  'Suppose  we  get 
some  blue,'  and  I  said,  'AH  right,'  and  they 
were  gotten."  He  further  testified  that  when 
he  made  the  selection  it  did  not  occur  to  him 
that  the  firm  of  Farrand.  Williams  &  Co.  had 
been  using  an  envelope  of  that  color,  and  he 
further  testified  as  follows:  "But  when  I 
came  to  think  of  it,  and  when  I  heard  the  old 
firm  objected  to  it,  I  saw  right  off  we  had 
made  a  mistake."  The  blue  envelopes  used 
by  the  firm  of  Farrand,  Williams  &  Co.  and 
Farrand,  Williams  &  Clark  were  made  exhib- 
its, and  their  general  appearance  is  such  that 
the  distinction  would  Fcarcely  be  recognized 
by  anyone  unless  his  attention  was  specially 
called  to  the  names.  Mr.  Bogart  testified  that 
it  occurred  to  him  at  the  time  that  blue  was 
the  color  used  by  Farrand,  Williams  &  Co. 
Farrand,  Williams  &  Co.  also  sold  "Brooks' 
Genuine  Dalmatian  Insect  Powder."  The 
form  of  the  tin  box  and  style  of  yellow  label 
were  adopted  by  the  firm  of  Farrand.  Williams 
&  Clark.  Farrand,  Williams  &  Clark  sold 
"Carver's  Strictly  Pure  Insect  Powder." 
Samples  of  each  of  these  were  produced,  which 
show  a  striking  similarity.  They  were  identi- 
cal in  size,  shape,  and  color  of  label,  and 
contained  similar  arrangement  of  printing. 
Bogart  selected  the  boxes  and  the  labels.  Far- 
rand, Williams  &  Co.  had  sold  for  many  years 
"Marseilles  Ochre."  Farrand,  Williams  & 
Clark  commenced  to  sell  "Marseilles  Ochre." 
Mr.  Williams  testified  that  "it  is  a  name  that 
we  put  on  the  brand  that  we  used  to  sell  at 
Farrand,  Williams  &  Go's.  We  simply  adopted 
it." 

In  reference  to  confusion  of  mail  matter  in 
stances  without  number  are  given  in  the  testi- 
mony where  lettera  addressed  to  Farrand, 
WiUianis  &  Co.  have  been  delivered  to  Far- 
rand, Williams  &  Clark;  also  where  letters  and 
packages  have  been  addressed  to  Farrand, 
Williams  &  Co.  at  the  place  of  business  of  the 
new  firm,  32  and  84  Woodward  Avenue;  also 
where  letters  have  been  addressed  to  Farrand, 
Williams  &  Clark,  and  been  intended  for 
Williams,  Sheley  &  Brooks,  successors  to 
the  old  firm  of  Farrand,  Williams  &  Co.; 
also  where  letters  directed  to  Farrand,  Wil- 
liams &  Co.  were  intended  for  Farrand,  Wil- 
liams &  Clark.  Mr.  Hance  stated:  "I  have 
had  brought  to  my  personal  attention  between 
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ten  and  twenty  letters  with  the  name  Farrand 
Williams  with  either  Co.  or  CI.  in  combination. 
If  intended  for  Clark,  it  looked  so  much  like 
Co.  that  it  mi^ht  be  taken  for  &  Co.  Letters 
addressed  to  Farrand,  Williams  &  Co.,  with 
the  street  and  number  of  Farrand,  Williams <& 
Clark,  would  be  delivered  to  Farrand.  Wil- 
liams &  Clark;  letters  addressed  to  Farrand, 
Williams  &  Co.,  Detroit,  Mich.,  would  be  de- 
livered to  Williams,  Sheley  &  Brooks."  The 
case  of  a  letter  of  Glidden  &  Gage,  using  an  old 
envelope  of  Farrand,  Williams  &  Co.,  and 
simply  striking  out  the  old  address  and  insert- 
ing the  numbers  82  and  34  Woodward  Avenue, 
shows  that  the  writer,  although  intending  the 
letter  for  Williams,  Sheley  &^  Brooks,  succes- 
sors of  the  old  firm,  supposed  that  they  had 
simply  changed  their  address.  The  case  of 
Mr.  Boyce,  a  druggist  of  Port  Huron,  who  tes- 
tified that,  although  intending  to  give  his  busi- 
ness to  Farrand,  Williams  &  Co.,  he  was  put 
into  communication  through  the  telephone 
with  Farrand,  Williams  <&  Clark,  and  gave  it 
to  them,  supposing  he  was  giving  it  to  the 
partners  who  were  continuing  the  old  business 
at  the  old  place.  Letters  were  received  by  the 
firm  of  Farrand,  Williams  <&  Co.  at  the  store  of 
Williams,  Shelev  &  Brooks,  directed  to  Far- 
rand. Williams  &  Co..  which  were  clearly  in- 
tended for  the  firm  of  Farrand.  Williams  & 
Clark.  It  was  also  shown  that  there  was  a 
misdelivery  of  freight  brought  about  by  the 
similarity  of  names.  Large  scrap-books  were 
introduced  as  exhibits  in  evidence,  containing 
envelopes,  letters,  bills,  statements,  etc.,  in 
great  numbers,  addressed  to  Farrand,  Wil- 
liams &  Co.,  which  were  received  in  due 
course  of  mail  by  complainants,  and  which 
were  intended  for  defendants,  Farrand,  Wil- 
liams &  Clark.  Some  of  these  were  directed 
to  Farrand,  Williams  &  Co.,  upon  the  letter 
or  other  matter  contained  in  the  envelope; 
others  were  addressed  to  Farrand,  Williams  & 
Co.  upon  the  envelope,  and  Farrand.  Williams 
&  Clark  inside,  that  did  not  relate  to  the  busi- 
ness of  the  complainants.  The  testimony 
shows  that  well-known  Detroit  firms  fell  into 
error  in  attempting  to  distinguish  the  firms. 
George  Campbell  sent  a  letter  and  draft  intend- 
ed for  complainants,  which  fell  into  the  hands 
of  the  defendants,  though  addressed  to  Far- 
rand, Williams  &  Co.  Similar  confusion  ex- 
ists with  reference  to  goods.  Goods  intended 
for  Williams,  Sheley  &  Brooks,  or  Farrand, 
Williams  &  Co.,  were  sometimes  delivered  to 
Farrand,  Williams  &  Clark.  G.  &  R  McMil- 
lan delivered  wines,  which  had  never  been  or- 
dered, and  Berry  Bros,  turpentine,  which  was 
afterwards  taken  to  defendants.  The  Detroit 
Free  Press  sent  Farrand,  Williams  &  Co.  a 
large  bundle  of  its  issue  of  the  day  after  de- 
fendants' answer  was  filed,  and  the  bill  was 
likewise  sent  to  Farrand,  Williams  &  Co., 
which  was  intended  for  defendants.  James 
Yernor  also  delivered  goods  to  complainants 
intended  for  defendants.  A  consignment  to 
Farrand,  Williams  &  Co.  of  glassware  from 
McKee  Bros.,  and  of  goods  from  Flora  Jones, 
New^  York,  were  received  by  defendants. 
Fairbanks'  scales  came  to  Farrand,  Williams 
&  Co.,  which  had  never  been  ordered.  Ten 
boxes  of  tissue  paper  were  oflFered  to  defend- 
ants, though  manifested  to  Farrand,  Williams 
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<&  Co.    The  same  confusion  existed  of  orders 
through  the  telephone. 

Without  citing  further  instances  with  which 
the  testimony  abounds,  I  think  the  following 
propositions  are  conclusively  proven: 

First,  The  name  Farrand,  Williams  &  Co. 
was  a  valuable  asset  of  that  firm,  its  value  de- 
pending upon  the  firm's  reputation,  both  as  to 
its  goods  and  credit,  as  formed  by  the  long 
years  of  extensive  business. 

Second.  The  value  of  the  name  "Williams" 
to  the  combination  of  the  words  "Farrand" 
and  "Williams"  was  given  to  the  firm  by  the 
complainant  W.  C.  Williams  by  his  connec- 
tion with  Mr.  Farrand  in  business,  and  the 
name  "Farrand,  Williams  &  Co."  was  to  him 
a  very  valuable  asset. 

TTiird.  The  defendants,  wishing  to  retire 
from  the  business,  sold  voluntarily  to  the  re- 
maining partners,  the  complainants,  who  saw 
fit  to  remain  and  continue  the  business,  all 
their  rights  and  interests  in  the  going  business. 
The  interest  of  the  retiring  partners  was  an 
undivided  interest  in  the  joint  property,  a 
large  part  of  which  was  so  indelibly  marked 
with  the  firm  name  as  to  make  it  valueless  un- 
less the  vendees  had  the  exclusive  right  to  the 
use  of  that  firm  name.  The  sale  by  these  re- 
tiring partners,  therefore,  necessarily  com- 
prised so  much  of  the  good-will  as  would  at- 
tach to  the  goods  sold. 

Fourth,  The  right  to  the  use  of  the  name 
Farrand,  Williams  &  Co.  belongs  exclusively 
to  the  complainants  by  sale  of  the  business  to 
them;  and  the  right  to  continue  the  going  busi- 
ness as  successors  to  the  firm  of  Farrand.  Wil- 
liams &  Co. .  and  enjoy  all  the  benefits  attached 
to  the  same  in  any  way,  is  exclusively  the 
property  of  the  complainants. 

Fifth,  The  property  sold,  aside  from  the 
OToperty  in  the  right  to  the  name  Farrand, 
Williams  &  Co..  was,  at  the  highest  market 
value  put  upon  it  bv  all  parties,  worth  no  more 
than  $200,000.  A  large  part  of  the  property 
inventoried  was  worth  far  less  than  this  sum. 
Its  value  depended  largely  upon  the  right  of 
the  purchasers  to  use  the  name  Farrand,  Wil- 
liams <&  Co.  by  reason  of  the  imprint  of  this 
name  or  the  initials  on  a  large  part  of  the  stock 
so  inventoried.  The  defendants  owned  a  one- 
half  interest  in  this  property,  which  by  the  in- 
ventory was  valued  at  $100,000,  and  payment 
of  a  bonus  of  $20,000  over  and  above  this  half 
interest  was  clearly  for  the  right  to  use  the  old 
name  exclusively.  There  could  have  been  no 
other  consideration  for  this  large  sum  of 
money.  That  the  defendants  have  adopted 
the  name  of  Farrand,  Williams  <&  Clark  is  ad- 
mitted, and  they  claim  the  right  to  do  so  upon 
the  following  proposition:  "Every  man  has 
the  legal  right  to  engage  in  any  lawful  business 
in  his  own  name,  or  in  connection  with  others, 
although  by  BO  doing  he  may  interfere  with  the 
business  of  others  previously  established,  and 
carried  on  under  the  same  name."  And  they 
claim  further  that  no  man  can  be  deprived  of 
the  absolute  right  to  carry  on  any  legal  business 
in  his  own  name,  except  by  express  contract, 
founded  upon  a  sufficient  consideration;  and 
the  only  limit  to  this  right  is  that  he  shall  not 
represent  his  business  to  be  the  business  of  an- 
other, nor  the  ffoods  which  he  offers  for  sale  to 
be  the  goods  of  another.    In  other  words,  he 


1891. 


Williams  v.  Fabramd. 


181 


must  Dot  make  sales  under  false  colors,  or  sim- 
ulate the  business  of  another.  The  exception 
stated  to  the  proposition  above  is  quite  im- 
portant in  this  case,  for,  in  the  first  instance, 
the  complainants  claim  that  by  the  contract 
under  which  they  purchased  the  business  and 
property  of  the  firm  of  Farrand,  Williams  & 
Co.  there  was,  if  not  an  express,  an  implied, 
inhibition  against  using  a  name  so  similar  to 
that  of  the  old  firm  as  would  deprive  them  of 
the  benefits  of  the  property  purchased;  and 
they  claim  further  that  by  the  representations 
made  by  the  defendants  to  the  public,  through 
advertisements,  and  in  simulating  the  trade- 
marks and  envelopes  and  packages  used  by  the 
old  firm,  they  have  simulated  the  business  car- 
ried on  by  the  complainants. 

The  defendants  refer  us,  in  support  of  the 
proposition  which  they  have  laid  down,  to  the 
case  of  Turton  v.  I'urton,  L.  R.  42  Ch.  I>iv. 
128.    In  this  case  the  plaintiffs  had  for  many 
years  carried  on  the  business  of  steel  manufac- 
turers under  the  name  of  Thomas  Turtou  & 
8ons,  down  to  1886,  when  a  company  was  or- 
ganized under  the  name  of  Thomas  Turton  & 
Sons,  Limited.    Previous  to  the  organization 
of  the  company  they  had  adopted  four  trade- 
marks, which  were  transferred  to  the  limited 
company  with  all  the  good -will  belonging  to 
the  business  of  Thomas  Turton  &  Sons.     Their 
business  bad  been  very  extensive.     The  de- 
fendant John  Turton  had  for  many  years  car- 
ried on  a  business  similar  to  that  of  the  plain- 
tiffs in  the  same  town,  first  as  John  Turton, 
and  then  John  Turton  &  Co.    In  1888  he  took 
his  two  sons  into  partnership,  and  continued 
his  business  as  John  Turton  &  Sons.    It  was 
shown  that  the  plaintiffs  were  generally  re- 
ferred to  as  Turton  &  Sous;  that  their  letters 
and  correspondence  were  often  addressed  to 
them  as  Turton  &  Sons,  or  Thomas  Turton  & 
Sons,  without  the  word   "Limited,"  and  that 
checks    intended   for  them  were    frequently 
made  payable  to  the  name  of  Turton  &  Sons; 
and  it  was  claimed  that  the  name  adopted  by 
the  defendants  had  led  to  confusion  between 
their  firm  and  plaintiffs',  and  that  persons  who 
intended  to  give  orders  to  the  plaintiffs  would 
be  misled  into  sending  their  orders  to  the  de- 
fendants.   It  was  also  shown  that  letters  in- 
tended   for  the  plaintiffs  had   in  several  in- 
stances been  delivered  to  the  defendants,  who 
sent  them  to  the  plaintiffs.     Other  evidence  of 
confusion  of  names  was  produced.     The  plain- 
tiffs filed  a  bill  asking  for  an  injunction  to  re- 
strain defendants  from  carrying  on  business  as 
merchants  and  steel  manufacturers  under  the 
name  of  John  Turton  &  Sons,  or  under  any 
style  so  closely  resembling  the  plaintiffs'  name 
as  to  be  calculated  to  deceive.    It  was  held  in 
that  case  that  the  plaintiffs  were  not  entitled 
to  an  injunction;  that  the  defendants  had  a 
right  to  engage  in  business,  and  carry  it  on  in 
their  own  names;  and  that  they  were  not  re- 
sponsible for  the  blunders  made  by  the  busi- 
ness community  in  not  distinguishing  John 
Turton  &  Sons  from  Thomas  Turton  &  Sons. 
It  was  stated  by   Lord  Esher,  M.    R. ,  in  the 
course  of  his  opinion,  that  "no  man  can  have 
a  right  to  represent  his  ^oods  as  the  goods  of 
another  person.    Therefore,  if  a  man  uses  his 
own  name,  that  is  no  prima  facie  case,  but  if 
he,  besides  using  his  own  name,  does  other 
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things  which  show  that  he  is  intending  to  rep- 
resent, and    is  in  point    of  fact  making  his 
goods  represent,  the  goods  of  another  person, 
then  he  is  so  prohibited;  but  not  otherwise." 
This  would  be  a  strong  case  in  favor  of  the  de- 
fendants' position  were  it  not  that  one  impor- 
tant element  is  lacking  to  make  it  a  parallel 
case  to  this.    Thomas  Turton  &  Sons  had  no 
connection  in  business  with  John  Turton  & 
Sons.    They  had  never  been  partners.    John 
Turton  &  Sons  had  never  been  in  partnership 
with  Thomas  Turton.    Neither   he  nor  the 
members  of  his  firm  had  sold  their  interest  in 
the  goin^  firm  to  their  partners.    These  facts 
distinguish  this  case  from  the  one  under  con- 
sideration, and  from  those  cases  which  hold 
that  when  partners  sell  a  going  business  to  an- 
other member  of  the  firm,  including  the  good- 
will, they  are  not  at  liberty  to  adopt  a  name, 
in  continuing  the  business  further,  that  is  so 
near  in  resemblance  to  the  sound  as  to  deceive 
the  public,  and  deprive  the  purchasers  of  the 
benefits  to  be  derived   from  purchasing  the 
business  and  carrying  it  on  at  the  old'  stand. 
But  this  case  is  apphcable  in  one  respect,  and 
that  is,  to  that  portion  of  the  complaint  which 
sets  forth  and  insists  that  the  defendants  had 
imitated  their  labels,  envelopes,  and  packages?, 
and  by  their  advertisements  held  themselves 
out  in  such  manner  as  to  deceive  the  public, 
and  lead  them  to  believe  that  they  are  the  suc- 
cessors to  Farrand,  Williams  &  Co.     In  so  far 
as  they  made  their   goods  to  represent  the 
goods  dealt  in  by  complainants,  and  which 
they   purchased   from   the   firm,  under    the 
authority  of  Lord  Esher  they  are  to  be  pro- 
hibited. 

In  Burgess  v.  Burgess,  8  De  Gex,  M.  &  G. 
896,  the  defendant  had  for  many  years  been 
employed  by  the  plaintiff,  but  he  was  not  a 
partner.    He  had  not  sold  the  good-will  of  the 
business  to  the  plaintiff,  and  it  was  held  that 
he  had  a  right  to  start  in  business  at  another 
place  in  his  own  name.     The  case  of  Meneely 
V.  Meneely,  62  N.  Y.  427,  20  Am.  Rep.  4«9. 
is  cited  by  the  defendants.    That  was  not  a 
case  where  the  defendants  had  sold  their  in- 
terest in  the  partnership  to  the  plaintiffs,  in- 
cluding their  good- will;    but  it  was  a  case 
where  one  of  the  defendants  was  of  the  same 
name  as  the  complainants,  the  defendants'  firm 
name  being  Meneely  &  Kimberly,  and  they  ad- 
vertised their  business  under  this  firm  name; 
the  plaintiffs  carrying  on  their  business  under 
the  name  of  Andrew  Meneely's  Sons  until  1863, 
and  after  that  time  in  the  name  of  £.  A.  &  G. 
R.  Meneely.    In  deciding  the  case,  Rapallo, 
t/.,  said:     "If  the  defendants  were  using  the 
name  of  Meneely  with  the  intention  of  hold- 
ing themselves  out  as  the  successors  of  Andrew 
Meneely,  and  as  the  proprietors  and  managers 
of  the  old  established  foundry  which  was  be- 
in^  conducted  by  the  plaintiffs,  and  thus  en- 
ticmg  away  the  plaintiffs*  customers;  and  if, 
with  that  intention,  they  used  the  name  in  such 
a  way  as  to  make  it  appear  to  be  that  of  the 
plaintiffs'  firm,  or  resorted  to  any  artifice  to 
Induce  the  belief  that  the  establishment  of  the 
defendants  was  the  same  as  that  of  the  plain- 
tiffs: and  perhaps  if,  without  any  fraudulent 
intent  they  had  done  acts  calculated  to  mislead 
the  public  as  to  the  identity  of  the  establish- 
ments, and  produce  injury  to  the  plaintiffs  be- 
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yond  that  which  resulted  from  the  similarity 
of  names, — then  the  cases  referred  to  sus- 
tain the  proposition;  not  that  a  court  of  equity 
-would  absolutely  restrain  the  defendant  Me- 
neely  from  the  use  of  his  own  name  in  any 
way  or  form,  but  simply  that  the  court  would 
enjoin  him  from  using  it  in  such  a  way  as  to 
deceive  the  public  and  injure  the  plaintiffs. 
The  manner  of  using  the  name  is  all  that  would 
be  enjoined,  not  the  simple  use  of  it,  for  every 
man  has  the  absolute  right  to  use  his  own 
name  in  his  own  business,  even  though  he  may 
thereby  interfere  with  or  injure  the  business 
of  another  person  bearing  the  same  name,  pro- 
vided he  does  not  resort  lo  any  artifice  or  con- 
trivance for  the  purpose  of  producing  the  im- 
pression that  the  establishments  are  identical, 
of  do  anything  calculated  to  mislead.  Where 
the  only  conclusion  created  is  that  which  re- 
sults from  the  similarity  of  names,  the  courts 
will  not  interfere."  The  distinction  between 
this  case  and  the  one  under  consideration  is 
quite  clear.  Here  there  were  not  relations  be- 
tween the  parties  arising  out  of  a  partnership, 
and  the  selling  bv  retiring  partners  to  the  other 
members  of  the  firm  the  business  of  the  firm. 
The  principle  contended  for  and  decided  in 
this  case  is  not  disputed  by  the  complainants. 
To  the  same  effect  are  Bu$9ia  Cement  Co.  v.  Le 
Paod,  147  Mass.  206,  6  New  Eng.  Rep.  577; 
and  Goodyeafs  India  Rubber  OUne  Jffg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  598,  82  L.  ed. 
535. 

In  Rogers  v.  Taintor,  97  Mass.  291,  Taintor 
bad  become  the  purchaser  of  the  good- will  of 
an  insolvent  partnership  doing  business  under 
the  name  of  J.  A.  Fay  &  Co.,  at  Worcester, 
Mass.  He  had  been  a  member  of  the  firm. 
After  he  so  became  the  purchaser,  he  used  the 
name  of  J.  A.  Fay  <&  Co.  in  various  ways.  He 
attached  the  name  to  machines  which  he  had 
sold  and  sent  to  foreign  countries.  He  circu- 
lated price-lists,  with  the  name  printed  at  the 
head  of  the  first  page,  and  at  the  same  time 
printed  it  below,  with  the  additional  words 
"£.  C.  Taintor,  succeeding  partner."  In  de- 
ciding the  case,  Mr.  Justice  Hoar  said:  "We 
were  inclined  to  'the  opinion  that  the  sale  of 
tbe  good-will  of  the  business  of  the  Worcester 
firm,  J.  A.  Fay  &  Co.,  to  the  defendant  upon 
its  dissolution  in  1861,  in  which  two  of  the 
complainants,  who  had  been  his  partners, 
joined,  would  have  the  effect,  as  against  them, 
to  give  him  the  right  to  continue  and  use  the 
name  upon  the  facts  which  appear  in  the  case; 
but,  finding  the  considerations  decisive  which 
have  been  already  stated,  we  do  not  think  it 
necessary  to  entei  upon  that  discussion."  We 
are  also  referred  by  the  defendants'  counsel  to 
the  case  of  Oilman  v.  Hunnewell,  122  Mass. 
148.  That  was  not  a  case  where  the  retiring 
partners  had  made  a  sale  of  the  good- will  of 
the  business,  but  was  a  case  where  the  plaintiffs 
had  purchasied  the  good-will  of  the  business  of 
John  L.  Hunnewell,  including  certain  trade- 
marks, labels,  etc.  The  de&ndant,  Edwin 
Hunnewell,  had  been  in  the  employ  of  John 
L.  Hunnewell  for  a  long  time,  and  after  the 
sale  to  the  plaintiffs  entered  into  partnership 
with  one  John  H.  Dunbar,  and  commenced 
the  same  business  under  the  style  of  Hunne- 
well &  Co.  There  being  no  contract  relations 
between  the  parties,  the  court  held  that  there 
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did  not  appear  to  them  to  be  anvthing,  either 
in  the  general  appearance  or  in  the  contents  or 
form  of  the  marks  or  the  arrangement  of  words 
on  the  defendant's  labels,  which  would  lead 
anyone  using  reasonable  care  and  observation 
to  the  belief  that  the  defendants'  remedv  was 
manufactured  by  the  complainants,  or  that  it 
was  the  same  medicine  as  that  sold  by  them; 
and  denied  the  inlunction. 

It  is  insisted  on  behalf  of  the  defendants  that 
the  fact  that  the  parties, were  once  coparinerais 
in  no  wise  material,  but  I  think  otherwise.  I 
think  the  complainants'  case  rests  entirely  upon 
the  fact  that  the  parties  were  once  copartners, 
and  that  the  defendants  sold  to  the  oiher  mem- 
bers of  the  firm  the  entire  business,  including  a 
lease  of  the  premises,  and  the  good-will  of  the 
business;  and  that  it  was  to  continue  as  agoing 
concern  in  the  same  line  of  business.  They 
also  contend,  which  is  not  disputed,  that  upon 
the  dissolution  of  a  partnership  each  partner 
may  re-engage  in  the  same  business,  and  com- 
pete wiUi  the  others;  that  after  dissolution,  in 
the  absence  of  an  express  agreement,  neither 
can  carry  on  business  under  the  old  firm 
name,  unless  the  firm  name  be  identical 
with  the  names  of  the  partners.  I  do  not 
think  that  it  requires  an  express  agreement 
to  authorize  the  carrying  on  of  a  business 
under  the  old  firm  name.  I  think  such  agree- 
ment may  be  implied  from  the  facts  and  dr- 
cumstances,  at  least  to  tbe  extent  of  carding 
on  the  business  as  successors  of  the  old  firm. 
They  also  contend  that  the  retiring  members  of 
a  firm  may  not  only  engage  in  the  same  business 
in  the  same  locality,  but  they  may  advertise 
their  business,  and  solicit  tbe  customers  of  the 
old  firm,  to  the  same  extent  that  other  business 
competitors  may  do;  thev  may  personally  solicit 
the  customers  of  the  old  nrm.  There  is  no  doubt 
that  they  may  engage  in  the  same  business,  and 
in  the  same  locality,  and  that  they  may  adver- 
tise their  business;  but  where  they  have  sold 
the  good- will  of  the  business  to  the  other  mem- 
bers of  the  firm  they  are  precluded  from  per- 
sonally soliciting  the  customers  of  the  old  firm. 

Counsel  for  defendants  cite  the  case  of  La- 
houehere  v.  Dawson^  L.  R.  18  Eq.  322, 1  Moak. 
Eng.  Rep.  711.  In  that  case  one  of  the  parties 
had  sold  his  interest  in  the  business,  including 
"the  good- will  of  the  brewery  business  hitherto 
carri^  on  at  the  premises  in  Kirkstall,  herein- 
before mentioned,  and  the  exclusive  right  to 
use  the  name  of  Benjamin  Dawson  &  Co.  in 
connection  with  the  business  of  breweries." 
After  this  sale  the  vendor  commenced  to  carry 
on  tbe  business  of  a  brewer  at  another  place, 
and  by  travelers  and  agents  solicited  the  cus- 
tomers of  the  firm  of  Benjamin  Dawson  &  Co. 
The  court  held  that  the  defendant  was  not  at 
liberty  to  apply  to  any  of  the  old  customers 
privately  by  letter,  personally,  or  by  travelers, 
asking  them  to  continue  their  custom  to  the 
defendant,  and  not  to  go  to  the  vendees. 

The  case  of  Pearson  v.  Pearson,  L.  R.  27  Ch. 
Div.  145,  is  also  cited  in  support  of  tbe  defend- 
ants' contention,  and  it  must  be  admitted  that 
the  majority  of  the  court  who  gave  their  opin- 
ions in  that  case  went  probably  to  the  full  ex- 
tent contended  for  by  the  defendants,  but  it 
was  not  a  unanimous  opinion.  Justices  Bag- 
gall  ay  and  Cotton  concurred  in  overruling  the 
case  of  iMhouchere  v.  Dawson,  but  Lord  Jub- 
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lice  Lindlej  stated  it  to  be  bis  opioion  tbat  La- 
bouchere  v.  Dawson  was  rigbtly  decided,  and  I 
caU  attention  to  what  be  said' upon  page  158: 
^'Although  the  good- will  is  not  m  terms  men- 
tioned in  the  agreement,  I  think  tbat  it  is  in- 
cluded; for  a  man  who  sells  all  bis  interest  in 
a  business  cannot  retain  any  interest  in  the 
.good- will."  This  remark  states  my  view  of  the 
agreement  in  this  case,  and  I  wish  further  to 
•quote  from  Lord  Westbury  in  HcUl  v.  Bar- 
tmcs,  33  L.  J.  Cb.  204,  wherein  he  said:  "In- 
asmuch as  the  defendant  and  surviving  part- 
ner has  by  bis  counsel  submitted  and  agreed 
to  accept  and  take  all  the  stock  belonging  to 
the  partnership  according  to  the  construction 
which  the  court  shall  put  upon  the  word  'stock' 
...  I  declare  that  the  words  'stock  belong- 
ing to  the  partnership'  include  and  denote  the 
partnership  business;  .  .  .  also  that  the  exclu- 
sive right  to  use  a  trade-mark  of  a  partnership 
is  part  of  the  property  of  a  partnership,  and 
•ought  to  be  included  in  the  valuation;  and 
tbat  the  good-will  of  the  business  of  the  part- 
nership ought  also  to  be  valued,  and  that  the 
.same  is  to  be  valued  on  the  footing  of  the  sur- 
viving partner  being  at  liberty  to  set  up  and 
•carry  on  the  same  business  as  the  partnership." 

The  case  of  Levy  v.  Walker,  L.  R.  10  Ch. 
Div.  486,  27  Moak,  Eng.  Rep.  6,  supports  the 
dsame  view.    There  the  firm  of  Oharbonell  & 
Walker  had  been  transacting  business  under 
tbat  name,  and  upon  the  dissolution  of  the 
£rm  the  retiring  partner  assigned  her  interest 
in  the  business  to  the  other  partner.  Walker, 
who  continued  to  carry  it  on  in  the  same  name 
of  Oharbonell  &  Walker.    The  retiring  part- 
ner filed  a  bill  to  enjoin  the  use  of  the  name. 
Ij)Td  Chief  Justice  Z«aie&  said:     "But  there  is 
another  point  upon  which  I  myself  cannot  en- 
tertain any  doubt,  which  is  this:  that  the  as- 
-signment  of  the  good-will  of  the  business  of 
Oharbonell  &  Walker  did  convey  the  right  to 
use  the  name  of  Oharbonell  &  Walker,  and  the 
•exclusive  right  to  use  that  name,  as  between 
the  vendor  and  the  purchaser  of  that  business. 
Whether  it  would  prevent  another  person  from 
afterwards  using  the  name  of  Oharbonell,  I  do 
not  say;  but  the  trade-name,  made  up  of  parts  of 
two  real  names,  as  the  master  of  the  rofis  says, 
the  trade-name  of  Obdrbonell  &  Walker  (wheth- 
er it  was  entirely  a  fictitious  name  can  make 
no  difference),  was  the  name  of  the  business, 
-and  tbat  business  was  sold.    That  was  the 
name  with  which  every  artide^sold  might  have 
been  impressed;  just  as  in  the  case  of  Milling- 
.tan  V.  Fox,  3  Myl.  &  0.  888,  where  the  name 
was  continued  as  part  of  the  designation  of  the 
-article  sold.    I  think  it  right  to  say  tbat  the 
sule  of  the  good- will  of  the  business  conveyed 
the  right  to  the  use  of  the  partnership  name  as 
a  description  of  the  articles  sold  in  that  trade, 
and  that  that  right  is  an  exclusive  right  as 
4igainst  the  person  who  sold  it,  and  an  exclusive 
right  as  against  all  the  world,  so  that  no  other 
person  could  represent  himself  as  carrying  on 
the  same  business." 

Lord  Westbury,  in  the  case  of  Hall  v.  Bar- 
rotes,  above  referred  to,  says:  "But  it  must 
be  borne  in  mind  that  a  name,  although  the 
original  name  of  the  first  maker,  may  in  time 
become  a  mere  trade- mark  or  sign  of  quality, 
and  cease  to  denote  or  to  be  current  as  indica- 
ting tbat  any  particular  person  is  the  maker. 
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In  many  cases  a  name  once  affixed  to  a  manu- 
facturea  article  continues  to  be  used  for  gen- 
erations after  the  death  of  the  individual  who 
first  affixed  it.  In  such  cases  the  name  is  either 
accepted  on  the  market  as  a  brand  of  quality, 
or  it  becomes  a  denomination  of  the  commodity 
itself,  and  is  no  longer  a  representation  that 
the  article  is  the  manufacture  of  anv  particu- 
lar person.  .  .  .  This  distinction  between  a 
name  and  a  trade-mark  must  be  observed.  It 
may  be  true  that,  if  a  name  impressed  upon  a 
vendible  commodity  passes  current  in  the 
market,  not  as  an  indicium  of  quality,  but 
simply  as  a  statement  or  assurance  that  the 
commodity  has  been  manufactured  by  a  par- 
ticular person,  the  court  would  not  sell  and 
transfer  to  another  person  the  right  to  use  the 
name  simply  on  that  condition;  but  if  the  court 
sell  the  business  or  manufactures  carried  on  by 
the  owner  of  the  name,  it  would  give  to  the 
purchaser  the  right  to  represent  himself  as  the 
successor  in  business  of  the  first  maker,  and  in 
that  character  use  the  name." 

In  Churtan  v.  Douglas,  Johns.  V.  0.  (Eng.) 
174,  the  defendant,  John  Douglas,  formerly  a 
member  of  the  firm  of  John  Douglas  &  Co., 
had  sold  all  his  share  in  the  "good-will"  of  the 
partnership  to  the  plaintiflFs,  who  were  his 
former  partners.  He  was  restrained  from 
using  the  firm  name  of  John  Douglas  &  Oo., 
although  his  own  name  was  John  Douglas, 
and  he  was  associated  in  partnership  with 
others;  and  the  vice-chancellor  went  on  to  say 
that,  if  the  old  firm  name  had  been  merely 
"John  Douglas,"  and  there  had  been  a  sale,  by 
the  individual  of  that  name,  of  all  his  share 
in  the  good- will  of  the  firm,  "and  that  he 
had  secured  the  three  managing  men  in 
the  former  business,  and  was  going,  as  here, 
to  set  up  the  old  firm  of  John  Douglas 
with  these  three  men,  I  should  hold  then,  as 
I  hold  now,  that  he  was  not  at  liberty  to  trade 
under  such  misrepresentations."  And  the 
vice-chancellor,  in  aeciding  that  case,  further 
said:  "When  you  are  parting  with  the  good- 
will of  a  business  you  mean  to  part  with  all 
that  good  disposition  which  customers  enter- 
tain towards  the  house  and  business  identified 
by  the  particular  name  or  firm,  and  which 
may  induce  them  to  continue  giving  their  cus- 
tom to  it."  Upon  the  same  principle  as  that 
announced  in  Churton  y.  Douglas,  it  was  held 
in  Rodgers  v.  Nowill,  8  De  G.  M.  &  G.  614, 
tbat  defendants'  firm,  composed  of  John  and 
William  Nowill  and  William  Rodgers,  had  no 
right  to  use  upon  articles  of  cutlery  manufac- 
tured by  them  the  name  or  mark  "  J.  Rod^rs 
&  Sons,"  with  the  crown  and  the  royal  initials 
following  it.  This  was  a  case  where  the  de- 
fendants were  4-estrained  from  using  a  firm 
name  so  near  like  that  of  the  complainants  that 
it  would  be  apt  to  mislead  the  public,  although 
the  defendants'  firm  name  included  the  actual 
name  of  one  of  the  members  of  the  firm. 

In  the  case  of  Burckhardt  v.  Burckfiardt,  36 
Ohio  St.  261,  by  the  agreement  the  property, 
including  the  good -will,  was  required  to  be  put 
up,  bid  off,  and  sold  as  a  "  going  concern,  to 
the  highest  bidder  among  the  partners.  The 
defendant  became  the  purchaser,  and  plaintiff 
gave  the  defendant  the  exclusive  possession  of 
the  concern,  and  conveyed  and  transferred  to 
him  the  property  purchased.    The  considera- 
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tion  was  entire  for  all  that  was  purchased,  and 
there  was  no  separation  in  contemplation  of 
the  parties  of  the  good- will  from  the  other 
property.  The  court  held  that  the  good-will 
of  the  concern  passed  to  the  purchaser,  and 
that  he  was  entitled  to  his  damages  for  the  in- 
juries sustained  by  the  defendant  in  depriving 
the  complainant  of  the  good- will.  The  old 
firm  had  been  conducting  business  under  the 
firm  name  of  Burckhardt  &  Co.  The  agree- 
ment reserved  the  right  for  the  defendant  to 
engage  in  business  in  his  own  name,  but  he 
agre^  that  he  would  not  engage  in  business 
under  the  firm  name.  He  assumed  the  name 
of  Leonid  Burckhardt  &  Co.,  and  advertised 
his  busmess  in  such  a  manner  as  to  lead  the 
customers  of  the  old  firm  to  believe  that  he  was 
carrying  on  the  business,  and  he  solicited  their 
customers  bv  letters,  circulars,  and  agents  or 
traveling  salesmen.  He  also  hired  the  sales- 
men who  had  been  employed  bv  the  old  firm 
to  sell  his  goods,  and  he  engaged  in  the  same 
kind  of  business  that  the  old  firm  had  been 
engaged  in.  The  court  held  that  he  was  liable 
for  the  actual  damages  which  he  had  caused 
to  the  extent  to  which  he  had  obtained  the  old 
customers  of  the  firm  to  cease  trading  with  it, 
and  to  trade  with  him;  in  other  words,  to  the 
extent  to  which  he  had  obtained  a  transfer  of 
their  patronage.  It  has  been  held  that  the 
good-will  of  a  business  is  the  subject  of  sale, 
uke  other  personal  property.  Churton  v. 
Douglas,  Johns.  V.  C.  (JEng^)  174;  Banksy.  Qtb- 
son,  11  Jur.  N.  S.  680;  Mitchcoek  v.  (Joker,  6 
Ad.  &  El.  488;  Wedderburn  v.  Wedderburn,  22 
Beav.  84;  Johnson  v.  HeUeley,  84  Beav.  68; 
Bradbury  v.  Dickens,  27  Beav.  53;  Mellersh  v. 
Keen,  28  Beav.  458;  Turner  v.  Mqi<yr,  8  Giff. 
442;  Crtittvell  v.  Lye,  17  Ves.  Jr.  885;  8/tackie 
V.  Baker,  14  Ves.  Jr.  468;  Hall  v.  Barrows,  88 
L.  J.  Ch.  204;  McFarland  v.  Stewart,  2  Watts, 
111,  26  Am.  Dec.  109;  Hold^n  v.  M*MaHn,,  1 
Pars.  Eq.  Cas.  270;  Jdusselman's  App.  62  Pa. 
81;  WiUiams  v.  Wilson,  4  Sandf.  Ch.  879,  7 
L.  ed,  1141;  DaagJierty  v.  Van  ^ostrand,  1 
Hoffm.  Ch.  68,  6  L.  ed.  1066.  It  may  be 
bequeathed  by  will.  Hitchcock  v.  Coker,  6  Ad. 
&  El.  488;  Smith  v.  Everett,  27  Beav.  446.     It 


will  pass  under  a  creditor's  deed,  by  which  the 
separate  estate  of  the  partners,  as  well  as  the 
firm's  assets,  are  conveyed  to  trustees.  Bury 
V.  Bedford,  4  De  G.  J.  &  S.  852.  It  is  an  asset 
of  the  copartnership.  MacDonald  v.  Bich- 
ardson,  1  Giff.  81;  Banks  v.  Gibson,  11  Jur. 
N.  8.  680;  Austen  v.  Boys,  2  De  G.  <3£  J.  626;. 
Willett  V.  Blanford,  1  Hare,  271;  Musselman's 
App.  62  Pa.  81;  CrawsJiay  v.  Collins,  15  Ves. 
Jr.  218;  MeUersfi  v.  Keen,  27  Beav.  286.  and 
28  Beav.  458.  These  authorities  establish  the 
proposition  that  the  good-will  as  well  as  the 
trade-marks  and  trade-name  is  property  which 
is  entitled  to  the  protection  of  a  court  of 
equity.  Other  authorities  sustaining  the  con- 
tention of  the  complainants  are  found  in  the 
following  cases:  Myers  v.  Kalamazoo  Bit  gay 
Co,  54  Mich.  215,  52  Am.  Rep.  811;  Groto  v. 
Seligman,  47  Mich.  607.  41  Am.  Rep.  737; 
Mogford  v.  Courtenay,  45  L.  T.  K.  S.  808; 
Kerr,  Inj.  167  et  seq.;  Hisjh  Inj.  §  822;  Bates,. 
Partn.  ^$5  570.  668.  669,  672;  Gage  v.  Pub,  Co. 
11  Ont.  App.  402;  Merry  v.  Hooves,  111  N. 
Y.  416;  Hoxie  v.  Chaney,  148  Mass.  592.  8 
New  Eng.  Rep.  709.  58  Am.  Rep.  149;  Ship- 
wright V.  Clements,  19  Week.  Rep.  599;  Holmes,. 
B.  d  H.  V.  Holmes,  B.  cfe  A.  Mfg.  Go.  87  Conn. 
278,  9  Am.  Rep.  824;  Bussia  Cement  Co.  v.  U 
Page,  147  Mass.  206,  6  New  Eng.  Rep.  577i 
Lindley.  Partn.  489;  HaU's  App.  60  Pa.  462; 
Collyer,  Partn.  §§  162, 168;  Shaver  v.  Sftater,  54 
Iowa,  208,  87  Am.  Rep.  194;  Liggett  dh  M^ 
Tobacco  Co.  v.  Sam  Reid  Tobacco  Co.  104  Mo.  58. 
The  complainants'  case  may  be  safely  rested 
upon  the  principles  recognized  and  acted  upon 
in  Myers  v.  Kalamazoo  Buggy  Co.  above  cited  ^ 
The  record  in  this  case  is  voluminous,  and 
this  opinion  has  already  been  drawn  out  to 
greater  length  than  I  intended;  but  whoever 
will  take  the  trouble  to  read  the  proofs  will 
find  that  a  plain  case  for  equitable  relief  is 
made  out  under  well-recognized  principles  of 
equitable  jurisdiction.  The  complainants  are 
entitled  substantially  to  the  reliei  prayed  for, 
and  the  decree  of  the  court  below  should  he- 
re versed,  and  a  decree  entered  here  in  accord- 
ance with  the  prayer  of  the  bill. 


UNITED  STATES  CIRCUIT  COURT,   WESTERN  DISTRICT  OP  ARKANSAS. 


Lewis  G.  STEPHENS 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  R.  CO. 

(47  Fed.  Rep.  680.) 

1.   OnamotiontoremaAc^aeafleaoag'ht 
to  be  broog'ht  to  a  federal  court  fk^m  a 


Note.— Oaf73orattmw;  residence  or  cUia^nsMp  for 
purpose  of  federal  jurisdiction  in  State  other  than 
that  where  created. 

A  oorporation  doinff  business  In  a  State  other 
than  that  by  which  it  was  chartered  cannot  there- 
by become  a  citizen  within  the  meanioff  of  the  law 
regrulating  removals  to  federal  courts.  Germania 
F.  Ins.  Ck).  V.  Francis,  78  U.  S.  11  WalL  ao,  20  L.  ed. 
77. 

Or  within  the  meanin^r  of  other  statutes  griving 
jurisdiction  to  federal  courts  on  the  ground  of 
citizenship.    Land  &  Kiver  Tmp.  Co.  v.  Bardon,  46 
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■tate  court  by  removaJ«  when  it  is  alleged  the 
record  of  the  state  court  misstates  the  facts  be- 
cause of  an  error  on  the  part  of  a  ministerial 
officer  of  the  state  court  in  making  up  the  record* 
parol  testimony  Is  competent  to  show  the  fact, 
though  the  same  may  contradict  the  record  aa 
made  up  by  the  clerk. 

8.   The  St.  lAndm  St  San  FraaeiBCO  Rail* 


Fed.  Bep.  706;  Miller  v.  Wheeler  &  W.  Mfg.  Co.  46- 
Fed.  Rep.  882. 

Although  all  the  officers  of  a  corporation  reside 
in  another  State  and  its  business  is  transacted 
there,  it  cannot  be  held  a  resident  for  the  purpose 
of  federal  Jurisdiction  if  it  was  created  by  another 
State.  Booth  v.  St.  Louis  Fire  E.  Mfg.  Co.  40  Fed. 
Rep.  1. 

Filing  its  articles  of  incorporation  with  the  sec- 
retary of  state,  as  required  by  18  Iowa  Gen.  Assem.» 
chap.  128,  cannot  prevent  a  foreign  corporation 
from  removing  to  a  federal  oourt  an  action  against. 
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road  Company  was  first  chartered  by 
the  State  of  BdUasoiiri.  Then  it  was  adopted 
as  a  corporation  of  Arkansas.  Such  adoption 
does  not  take  away  its  character  as  a  Missouri 
corporation,  and,  as  such,  the  same  is  a  citizen  of 
the  State  of  Missouri,  and,  as  a  citizen  of  such 
State,  when  sued  by  a  citizen  of  Arkansas  In  a 
state  court  of  Arkansas,  it  may  secure  the  re- 
moval of  a  suit  to  the  federal  court. 

(October  5, 180L) 

MOTION  to  lemand  to  the  State  Court  an 
action  which  had  been  removed  therefrom 
and  which  was  brought  to  recover  damages  for 
an  alleged  wrongful  ejection  from  defendant's 
train.     Motion  overruled. 

The  facta  sufficiently  appear  in  the  opinion. 

Mewr%.  Walker,  walker  St  Walker  and 
Rogers  St  Read,  for  plaintiff,  in  support  of 
the  motion. 

MuaT%,  B«  R.  DaTidson  and  Clayton, 
BrIsBolara  St  Forrester,  contra: 

A  corporation  may  do  business  elsewhere, 
but  cannot  migrate  for  the  purpose  of  federal 
jurisdiction.  It  is  recognized  as  a  citizen  of 
the  State  creating,  and  no  averment  to  the 
contrary  is  permitted.  This  is  a  conclusive 
presumption  of  law. 


HarrU  v.  Bunnels,  53  U.  S.  12  How.  81,  18 
L.  ed.  902;  Marsliall  v.  Baltimore  &  0,  R.  Co. 
67  U.  S.  le  How.  314, 14  L.«d.  953;  Germania 
F.  Ins.  Co.  v.  Francis,  78  U.  8.  11  Wall.  2l0, 
20  L.  ed.  77;  Chicago  &  N.  W.  R.  Co.  v.  Whit- 
Urn,  80  U.  S.  13  Wall.  285,  20  L.  ed.  576. 

An  allegation  in  the  complaint  that  the  cor- 
poration was  created  by  the  State  is  sufficient 
to  show  jurisdiction. 

Chicaao  dt  iV".  W.  R.  Co.  v.  Whitton,  80  U. 
S.  13  Wall.  270.  20  L.  ed.  571;  United  States 
Bjtp.  Co.  V  Kountze  Bros.  75  U.  S.  8  Wall. 
843,  19  L.  ed.  459. 

The  law  requiring  a  foreign  corporation  to 
file  agreement  to  be  treated  as  a  dome.stic  cor- 
poration does  not  affect  the  jurisdiction.  The- 
agreement  is  void. 

Rece  V.  Nersport  News  &  M.  F.  Co.  8  L.  R.  A. 
572,  32  W.  Va.  164;  Southern  Pac.  R.  Co.  v. 
Harrison^  73  Tex.  103;  Barron  v.  Burnside, 
121  U.  S.  186,  30  L.  ed.  915. 

The  court  could  not  allow  amendment  and 
defeat  transfer;  that  is  "  proceeding  further.'^ 

Kanouse  v.  Martin,  56  U.  8.  15  How.  198. 
14  L.  ed.  660. 

When  the  right  to  removal  has  become  per- 
fect, it  is  not  within  the  power  of  either  paity 
to  defeat  it  by  amendment. 


H  by  a  resident  corporation  of  Iowa.  Chioa^ro,  L 
&  N.  P.  R.  Co.  V.  Minnesota  &  N.  W.  R.  Ck).  89  Fed. 
Rep.  387. 

A  railroad  company  created  by  one  State  does 
not  become  a  citizen  of  another,  into  which  it  is 
permitted  to  construct  an  extension  of  its  line«  so 
as  to  prevent  it  from  removing'  a  cause  of  the  latter 
State  to  the  federal  court.  Goodlett  v.  Louisville 
&  N.  R.  Ck>.  128  U.  B.  891, 80  L.  ed .  1280. 

Adaption  or  new  inBorporaiion, 

A  railroad  corporation  of  one  State  permitted  by 
another  to  extend  its  road  Into  the  latter  State, 
doing  notbinsr  more  than  to  give  it  a  mere  grant  of 
privileges  or  powers  as  an  existing  corporation, 
does  not  make  it  a  citizen  of  the  State  conferring 
such  powers  for  purposes  of  fedenQ  Jurisdiction. 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
118  n.  S.  296, 80  L.  ed.  87. 

A  Maryland  corporation,  by  taking  from  a  Vir- 
ginia corporation  with  tiro  assent  of  Virginia  a 
lease  of  a  railroad  In  Virginia,  does  not  l)ecome  a 
corporation  of  that  State  so  as  to  prevent  its  re- 
moval to  a  federal  court  of  a  suit  brought  by  a 
citizen  of  Virginia.  Baltimore  &  O.  R.  Co.  v. 
Koontz,  104  U.  8. 6, 26  L.  ed.  648. 

A  statute  which  merely  confers  upon  a  corpora- 
tion created  in  another  State  a  license  to  transact 
business  in  the  State  does  not  make  it  a  citizen  so 
as  to  prevent  it  from  removing  a  suit  to  a  federal 
court  on  the  ground  of  citizenship.  Taylor  County 
V.  Baltimore  ft  O.  R.  Co.  86  Fed.  Rep.  161. 

A  corporation  duly  organized  under  the  laws  of 
two  States  may  be  a  citizen  of  each  within  the  law 
as  to  federal  jurisdiction  based  on  citizenship. 
Colglazier  v.  Louisville,  N.  A.  &  C.  R.  Co.  22  Fed. 
Rep.  568;  Chicago  &  W.  I.  R.  Co.  v.  Lake  Shore  & 
M.  S.  R.  Co.  6  Fed.  Rep.  19. 

A  railroad  company  incorporated  in  a  State 
becomes  a  citizen  thereof  so  as  to  prevent  removal 
of  a  cause  to  a  federal  court  on  the  ground  of  citi- 
zenship in  another  State.  Memphis  k  C.  R.  Co.  v. 
Alabama,  107  U.  S.  681, 27  L.  ed.  518. 

A  railroad  company  operating  a  continuous  line 
from  Massachusetts  through  New  Hampshire  into 
Maine  and  having  its  charter  powers  from  each  of 
^be  three  States  cannot  remove  a  suit  from  a  New 
Hampshire  court  to  a  federal  court  on  the  ground 
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that  it  is  not  a  citizen  of  New  Hampshire.    Homo 
V.  Boston  &  M.  R.  Co.  68N.  H.  464. 

Conadtidation  with  domestic  corporation. 

A  company  formed  by  consolidation  of  several 
corporations  chartered  by  different  States  is  a  citi- 
zen of  each  of  those  States  within  the  meaning  of 
the  laws  as  to  Jurisdiction  of  federal  courts  on  the 
ground  of  citizenship.  Fitzgerald  v.  Missouri  Pac. 
R.  Co.  46  Fed.  Rep.  812. 

A  corporation  consolidated  from  corporations  of 
different  States  under  a  statute  of  a  State  pro\id- 
ing  that  it  should  be  treated  as  a  corporation  of 
that  State  must  be  held  to  be  such  on  an  applica- 
tion for  removal  of  a  suit  to  a  federal  court.  Cohn 
V.  Louisville.  N.  O.  &  T.  R.  Co.  88  Fed.  Rep.  227. 

A  corporation  consolidated  by  Ohio  Laws  from 
Ohio  and  Indiana  corporations  is  nevertheless  an 
Indiana  corporation,  and  cannot  remove  a  suit 
from  an  Indiana  court  to  a  federal  court  on  the 
ground  that  it  is  not  a  citizen  of  the  State.  Paul  v. 
Baltimore,  O.  ft  C.  R.  Co.  44  Fed.  Rep.  613. 

But  consolidation  of  a  foreign  corporation  with 
a  domestic  one  pending  the  suit  will  not  prevent 
removal  to  a  federal  court.  Chicago,  I.  &  N.  P.  K. 
Co.  V.  Minnesota  &  N.  W.  R.  Co.  29  Fed.  Rep.  337. 

And  the  separate  identity  of  corporations  of 
different  States  is  not  lost  by  the  mere  union  of 
their  interests  whereby  the  stockholders  of  one  be- 
come the  stockholders  of  the  other  and  the  busi- 
ness is  done  by  one  set  of  directors  and  their  citi- 
zenship for  purposes  of  Jurisdiction  remains 
unchanged.  Nassau  &  L.  R.  Corp.  v.  Boston  &  L. 
R.  Corp.  186  U.  S.  356,  34  L.  ed.  863. 

Residence;  an  **  inhabitanU^^  where  f 

A  corporation  chartered  by  a  foreign  country 
does  not  become  a  resident  of  a  State  so  as  to  pre- 
vent its  removal  of  a  suit  to  a  federal  court  as  a 
nonresident  defendant,  by  the  fact  that  it  has  an 
ofBce  and  an  agent  within  the  State  for  the  pur- 
pose  of  carrying  on  business  therein.  Purcell  v. 
British  Land  k  Mortg.  Co.  42  Fed.  Rep.  465. 

Neither  does  it  become  a  resident  so  as  to  defeat 
such  removal  by  filing  statements  required  by  a 
state  statute  authorizing  its  agents  to  acknowledge 
service  of  process  and  consenting  to  service  upon 
such  agents.   Amsden  v.  Norwich  U.  F.  Ins.  Soc. 
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DilloD,  Removal  of  Causes,  65,  66,  98,  94; 
Kanov4e  v.  Martin^  supra;  Wright  v.  WeilSf  1 
Pet.  C.  C.  220;  Green  v.  Gustard,  64  U.  8.  23 
How.  484,  16  L.  ed.  471;  RoberU  y.  NeUon,  8 
Blatchf.  74;  Hatch  v.  Chicago,  R.  I.  d  P.  R. 
Co,  6  Blatchf.  105;  Fish  v.  Union  Pac.  R.  Co, 
Id.  362,  8  Blatchf.  243;  Gordon  v.  Longest,  41 
U.  8.  16  Pet.  97,  10  L.  ed.  900;  JStanley  v.  Chi- 
^go,  R.  1.  db  P.  R.  Co.  8  Cent.  L.  J.  480. 

A  corporatioD  has  do  legal  existence  except 
in  the  State  creating  it. 

MarshaU  v.  Baltimore  A  0,  R.  Co.  67  U.  8. 
16  How.  325,  14  L  ed.  958;  Bank  of  Au- 
gusUt  V.  EarU,  38  U.  8.  13  Pet.  519,  10  L. 
^d.  274;  Chicago  A  N.  W,  R.  Co.  v.  Whittm, 
«0  U.  S.  18  Wall.  270,  20  L.'ed.  571. 

Parker,  J.,  delivered  the  opinion  of  the 
xjourl: 

This  is  a  suit  for  the  recovery  of  damages  of 
the  defendant,  which  was  brought  in  the  Cir- 
cuit Court  of  the  State  of  Arkansas  for  Wash- 
ington County,  and,  as  a  foundation  for  dam- 
3ges,  the  plaintiff  states  that  he  bought  a  ticket 


of  defendant's  agent,  authorizing  him,  as  a 
passenger,  to  pass  over  said  road  in  defendant's 
cars  from  St.  Louis,  in  Missouri,  to  Newburg, 
in  said  State,  a  distance  of  120  miles;  that  the 
agents  and  servants  of  defendant,  acting  for  it, 
before  he  had  reached  the  end  of  his  iourney, 
to  wit,  at  St.  Louis,  wrongfully,  forcibly,  and 
unlawful! V  forced,  drove,  threw,  and  expelled 
the  said  plaintiff  from  the  cars  of  defendant; 
that  thev  struck,  beat,  kicked,  choked,  and 
wounded  him ;  that  they  tore  his  clothes, and  pre- 
vented him  from  riding  in  defendant's  cars;  that 
he  was  prevented  from  completing  his  journey. 
For  this  the  plaintiff  claimed  damages  to  the 
amount  of  |4,999.  On  the  15th  of  May,  1891, 
defendant  filed  a  petition  and  the  necessary 
bond  with  the  circuit  clerk  of  Washington 
County  for  the  removal  of  the  case  to  this 
court.  On  the  same  day  plaintiff  asked  per- 
mission of  the  court,  and  was  allowed  to  amend 
his  complaint,  so  that  the  amount  of  damages 
prayed  for  would  be  $1,999.  By  the  record 
as  made  up  by  the  clerk  it  appears  that  on  the 
15th  of  May,  1891.  the  plaintiff  asked  leave  to 


44  Fed.  Rep.  61S.    Cofntra,  Scott  v.  Texas  Land  &  C.  ' 
Co.  41  Fed.  Rep.  225. 

A  corporation  created  hy  a  foreign  £rovernmeDt 
18  not  an  inhabitant  of  the  Southern  District  of 
New  Yorlc  for  parposes  of  federal  Jurisdiction  un- 
der the  Act  of  18S7  because  its  usual  monetary  and 
financial  transactions  are  conducted  there  when 
the  piers  to  which  its  vessels  come  are  in  New  Jer- 
-sey,  where  it  receives  and  discbarges  cargo  and 
maintains  an  office  for  the  transaction  of  the  mat- 
ters Immediately  connected  with  its  actual  indus- 
trial operations  in  this  country.  Hohorst  v.  Ham- 
burg Amer.  Packet  Go.  88  Fed.  Rep.  273. 

A  corporation  created  by  a  f oreigrn  government 
is  an  inhabitant  of  a  State  for  the  purpose  of  f ed- 
•«ral  Jurisdiction  under  the  Judiciary  Act  of  1888, 
where  all  its  property  and  business  are  in  that 
State.  MUler  v.  Eastern  Oregon  G.  Min.  Co.  46  Fed. 
Rep.  845.  » 

A  corporation  created  by  one  State  cannot  be- 
come a  resident  of  another  although  doing  business 
therein  so  as  to  deprive  it  of  the  right  to  remove  a 
<»use  to  a  federal  court  from  a  state  court  as  a 
nonresident.  Myers  v.  Murray,  11  L.  R.  A.  216,  48 
Fed.  Hep.  095;  Henning  v.  Western  U.  Teleg.  Co.  48 
Fed.  Rep.  97;  fiaughman  v.  National  Water  Works 
•Co.  46  Fed.  Rep.  4:  Pacific  R.  Co.  v.  Missouri  Pac. 
R.  Co.  28  Fed.  Rep.  564;  Fales  v.  Chicago,  M.  &  St. 
P.  R.  Co.  82  Fed.  Rep.  678, 

An  averment  in  a  petition  for  removal  that  peti- 
tioner is  a  corporation  created  under  the  laws  of  a 
State  other  than  that  in  which  the  suit  is  brought 
sufficiently  shows  that  it  is  a  nonresident  of  the 
State  without  explicitly  averring  that  it  has  not 
become  such.  Myers  v.  Murray,  supra.  ContrcL, 
Overman  Wheel  Co.  v.  Pope  Mfg.  Co.  46  Fed.  Rep. 
•577;  Hlrschl  v.  J.  I.  Case  Thresbinv  Mach.  Co.  42 
Fed.  Rep.  808. 

The  fact  that  a  corporation  created  by  one  State 
has  an  office  and  an  agent  in  another  docs  not  con- 
stitute it  an  inhabitant  of  the  federal  district  at 
that  place  so  that  a  civil  action  can  be  brought 
against  it  there  under  the  Act  of  Congress  of 
March  8, 1887.  Connor  v.  Vicksburgh  &  M.  R.  Co.  1 
L.  R  A.  881, 2  Inters.  Com.  Rep.  177,  86  Fed.  Rep. 
273;  Preston  v.  Fire  Extinguisher  Mfg.  Co.  86  Fed. 
Rep.  TZl;  GormuUy  &  J.  Mfg.  Co.  v.  Pope  Mfg.  Co. 
^  Fed.  Rep.  818;  Halstead  v.  Manning,  84  Fed.  Rep. 
566;  Denton  v.  International  Co.  of  New  Mexico, 
86  Fed.  Rep.  1:  Booth  v.  St.  Louis  Fire  B.  Mfg.  Co. 
40  Fed.  Rep.  1;  Bensiuger  Self  Adding  Cash  Reg. 
Co.  V.  National  Cash  Reg.  Co.  4Ji  Fed.  Rep.  81;  Na- 
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tlonal  Typogrrapbic  Co.  v.  New  York  Typographic 
Co.  44  Fed.  Rep.  711.  Contra,  Riddle  v.  New  York, 
L.  E.  &  W.  R.  Co.  80  Fed.  Rep.  200. 

Nor  can  a  corporation  be  an  inhabitant  so  as  to 
be  suable  under  the  Act  of  1887,  in  a  federal  court 
in  any  State  except  that  by  which  it  was  created, 
although  its  principal  office  and  tbe  greater  part 
of  its  property  are  in  another  State.  Fill!  v.  Dela- 
ware, L.  &  W.  R.  Co.  87  Fed.  Rep.  66. 

A  corporation  organized  under  the  laws  of  the 
United  States  and  doing  business  in  a  Territory  is  a 
domestic  corporation  of  the  Territory,  on  which 
an  attachment  from  a  district  court  of  the  Terri- 
tory may  be  rightly  served  in  such  district.  Losee 
V.  McOarty,  6  Utah,  528. 

Where  **/ound"  tmder  Ad  of  1875. 

A  railroad  company  having  its  principal  office  in 
tbe  eastern  district  of  Texas,  but  whose  railroad 
extends  in  to  tbe  western  district,  where  it  trans- 
acts ordinary  business  and  has  agents,  is  an  in- 
habitant of  the  western  district  within  tbe  mean- 
ing cf  the  Act  of  1875,  allowing  suit  to  be  brought 
in  the  district  where  defendant  is  '*  found."  Zam- 
brino  V.  Galveston,  H.  &  S.  A.  R.  Co.  88  Fed.  .Rep. 
449. 

A  corporation  of  one  State  doing  business  In  an- 
other is  found  there  within  tbe  meaning  of  tbe  Act 
«)f  Congress  allowing  it  to  be  sued  in  tbe  district 
where  it  is  found.  United  States  v.  American  Bell 
Teleph.  Co.  20  Fed.  Rep.  17. 

<fiut  the  mere  presence  of  the  officers  of  a  foreign 
corporation  in  another  State,  as  in  case  of  running 
a  train  of  cars  into  tbe  State  for  purposes  of  exhi- 
bition and  advertisement  only,  does  not  make  it 
an  inhabitant  of  the  State  or  authorize  it  to  be 
considered  as  found  there  within  tbe  Act  or  Con- 
gress. Carpenter  v.  Westingbduse  A.  B.  Co.  82  Fed. 
Rep.  434. 

Neither  will  sending  an  agent  into  another 
State  to  make  purchases  for  the  corporation.  St. 
Louis  Wire  MUl  Co.  v.  ConsoUdated  Barb  Wire  Co. 
32  Fed.  Rep.  802;  Good  Hope  Co.  v.  RaUway  Barb. 
Fencing  Co.  22  Fed.  Rep.  685. 

A  fire  insurance  company  of  another  State  Is 
**  found  "  within  a  State  In  which  it  has  df«lgnated 
the  insurance  superintendent  as  its  attorney  on 
whom  process  may  be  served  as  required  by  the 
laws  of  that  State  so  that  an  action  may  be  brought 
against  it  in  that  district.  Wotherspoon  v.  Massa- 
chusetts Ben.  Apso.  38  Fed.  Rep.  6S5.         B.  A.  R. 
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amend  his  complaint  by  striking  out  the  sum  t 
of  |4,999,  as  the  amount  of  dama^  claimed 
by  the  plaintilf,  and  to  insert  in  lieu  thereof 
the  sum  of  $1,099,  **  which  [as  the  record  re- 
<:ites]  is  by  the  court  granted,  and  it  is  ordered 
that  the  same  be  so  amended." 

The  record  further  recites:  "  Whereupon 
«omes  the  defendant,  and  files  its  answer,  and 
also  hies  and  presents  to  the  court  its  petition 
and  bond  in  due  form  of  law,  praying  in  said 
petition  to  transfer  this  cause  to  the  United 
States  court  for  the  Western  District  of  Arkan- 
sas, which  petition  is  by  the  court  denied,  for 
the  reason  that  the  amount  of  damages  claimed 
by  plaintiff  in  his  amended  complaint  herein  is 
not  in  amount  sufficient  to  authorize  such 
transfer  to  said  United  States  court." 

The  defendant  obtained  a  transcript  of  the 
proceedings,  and  on  July  21,  1891,  filed  the 
«ame  in  this  court.  The  plaintiff  tiled  his  mo- 
^ion  to  remand  the  cause  to  the  state  court, 
because:  fir»t,  the  amount  in  controversy  is  less 
than  $2,000;  and,  second,  because  the  court  has 
no  jurisdiction  over  the  parties  to  this  action. 
To  sustain  the  first  cause  the  plaintiff  claims 
ahat  the  amendment  to  the  complaint,  changing 
the  amount  of  damages  prayed  for  so  that  it 
was  less  than  $2,000,  was  made  prior  to  the 
time  the  defendant  filed  its  petition  and  bond 
for  removal,  so  that  at  the  time  of  filing  the 
«ame  the  amount  was  not  sufiScient  to  authorize 
a  removal.  The  record,  as  set  out  above, 
shows  that  petition  and  bond  for  removal  were 
:filed  after  the  amendment  changing  the  amount 
of  damages  had  been  made.  The  defendant 
says  this  is  not  correct;  that  the  petition  and 
bond  for  removal  were  filed  about  1 :80  o'clock 
P.  M.  on  the  15th  of  Mav:  that  the  amendment 
was  not  asked  for  and  was  not  made  until 
1)elween  5  and  6  o'clock  of  the  afternoon  of  that 
•day.  The  petition  for  removal,  which  is  a  part 
of  the  record,  states  '*that  the  matter  and 
amount  in  dispute  in  the  above-entitled  cause 
exceeds,  exclusive  of  costs,  the  sum  of  $2,000." 
The  clerk  of  the  court  (Mr.  Scott)  was  called 
as  a  witness  by  the  defendant,  and  he  testified, 
on  the  hearing  of  the  motion  to  remand,  that 
the  petition  and  bond  for  removal  were  filed 
at  about  1:80  o'clock  P.  M.  on  the  15th  of  May, 
ana  that  the  order  amending  the  complaint  was 
not  made  until  about  5  o'clock  P.  M.  of  that 
•day.  The  plaintiff  claims  this  evidence  cannot 
be  beard  against  the  record  of  the  state  court, 
because  it  cannot  be  attacked  by  parol  evi- 
•dence.  This  is  not  a  collateral  attack  of  the 
record, — that  is.  where  a  thing  done  is  ques- 
tioned in  an  independent  proceeding;  but  it  is 
an  attack  upon  its  correctness  in  the  same  case, 
and  as  though  it  was  made  in  the  same  court 
which  made  the  record.  This  proceeding 
stands  as  though  it  was  a  motion  made  in  the 
same  court  which  made  the  record  to  correct 
Cbe  same  because  a  mistake  had  been  made,  for 
this  court  takes  up  the  case  where  the  state 
•court  left  off,  and  proceeds  in  it  as  that  court 
would  have  proceeded.  The  effort  here  is  to 
make  the  record  speak  the  truth  as  to  what  was 
-done,  upon  the  suggestion  that  its  ministerial 
ofiScer  by  mistake  has  not  correctly  recorded 
the  proceedings  in  the  order  in  which  they  oc- 
•curred.  When  this  is  sought  to  be  done,  the 
fact  of  the  error  having  been  committed  may 
i>e  shown  by  parol  evidence.    Jenkins  v.  Long, 
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23  Ind.  4$0;  Brown  v.  Van  Deuzer,  10  Johns. 
51;  Trafton  v.  Rogers,  13  Me.  315;  2  Wharton, 
£v.  ^  983.  This  being  the  rule,  under  it  the 
evidence  of  the  clerk  is  admi&sible.  He  states 
as  a  witness  that  the  amendment  to  the  com- 
plaint reducing  the  amount  of  damages  claimed 
below  $2,000  was  not  made  by  the  court  until 
some  time  after  5  o'clock  P.  M.  of  the  15th  day 
of  May  last,  and  that  the  petition  and  bond  for 
removal  were  filed  about  1:30  o'clock  P.  M.  of 
that  day.  This  evidence  of  the  clerk  is 
strengthened  by  the  petition  for  removal.  I 
must  take  the  fact  that  this  amount  of  $1,999 
was  not  the  amount  claimed  in  the  complaint 
at  the  time  of  the  filing  of  the  petition  and  bond 
for  removal  as  being  established,  and  that  at 
that  time  the  amount  was  in  excess  of  $2,000. 
The  case  as  made  by  the  complaint,  and  as  it 
stood  at  the  time  of  the  filing  of  the  petition 
and  bond  for  removal,  is  the  test  of  the  right 
to  a  removal.  Graves  y,  Gorbin,  132  U.  8.  571, 
38  L.  ed.  462;  Jack»,n  v.  Allen,  132  U.  S.  27, 
33  L.  ed.  249.  If  the  amount  was  $2,000  at 
1.30  o'clock  P.  M.,  when  defendant  filed  its 
petition  and  bond  for  removal,  and  the  other 
fact  in  the  shape  of  the  proper  citizenship  of 
the  parties  existed  at  that  time,  the  effect  was 
to  work  a  removal  of  the  case,  and  the  rightful 
jurisdiction  of  the  state  court  over  the  case 
ceased  to  insianti.  Section  75,  chap.  17, 
Dillon,  Removal  of  Causes.  When  the  right 
of  removal  has  become  perfect,  it  cannot  be 
taken  away  by  a  subsequent  amendment  in  the 
state  court,  such  as  by  a  release  of  part  of  the 
debt  or  damages.  Nashville  v.  Gosper,  73  U. 
S.  6  Wall.  250,  18  L.  ed.  852;  Penrose  v.  Pen- 
rose, 1  Fed.  Rep.  479;  Dillon,  Removal  of 
Causes,  chap.  18,  §  76.  As  far  as  amount  is 
concerned,  it  was  sufficient,  under  the  law,  to 
give  the  defendant  the  right  of  removal  at  the 
time  it  filed  its  petition  and  bond.  But  plaintiff 
in  his  motion  sets  out  that  the  court  has  no  ju- 
risdiction of  the  parties.  This  is  because  the 
defendant  is  a  corporation  of  the  State  of 
Arkansas,  and  the  petition  for  removal  shows 
that  plaintiff  is  a  citizen  of  Arkansas.  The 
complaint  also  alleges  that  the  defendant  is  a 
citizen  of  Missouri.  This  court  held  in  James 
V.  8t.  Louis  <fc  8,  F.  R.  Go,,  46  Fed.  Rep.  47, 
that  defendant,  a  corporation  of  Missouri,  had, 
bv  virtue  of  the  Act  of  the  Arkansas  Legislature 
01  March  13,  1889,  become  also  a  corporation 
of  Arkansas.  But  did  this  Act  make  it  any 
less  a  corporation  of  Missouri,  by  which  State 
it  was  first  incorporated?  The  fact  that  the 
defendant  holds  and  exercises  chartered  powers 
by  the  common  legislation  of  two  States,  and 
exercises  a  common  citizenship  of  those  States, 
does  not  destroy  its  right  as  a  citizen  of  Mis- 
souri, for  it  does  not  take  away  the  fact  of  its 
citizenship  in  such  State.  Home  v.  Boston  <&  M. 
R.  Go.  62  N.  H.  454,  and  Home  v.  Boston  A  M. 
R,  Go.  18  Fed.  Rep.  50;  Ghicago  A  K  W.  R, 
Go.  V.  Whitton,  80  U.  S.  13  Wall.  270,  20  L.  ed. 
571.  The  reasoning  of  the  court  in  Ghicago  <b 
W.  L  R.  Go.  V.  Lake  Shore  d  M.  S,  R.  Go.  5 
Fed.  Rep.  19,  and  in  UphoffY.  Ghicago,  8t,  L. 
d  iV:  O.  R.  Go.  5  Fed.  Rep.  545,  and  Nashua  A 
L.  R.  Gorp.  V.  Boston  A  L.  R.  Garp.  186  U.  S. 
356,  34  L.  ed.  363,  as  I  conceive,  fully  sustains 
the  above  position.  The  supreme  court  in  the 
last-named  case  said:  "Prom  the  cases  we 
have  ciledf  it  is  evident  that,  by  the  general 
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law,  railroad  companies  created  by  two  or 
more  States,  though  joined  in  their  interests, 
in  the  operations  of  their  roads,  in  the  issue  of 
their  stock,  and  in  the  division  of  their  profits, 
so  as  practically  to  be  a  single  corporation,  do 
not  lose  their  identity,  and  that  each  one  has 
its  existence  and  its  standing  in  the  courts  of 
the  country  only  by  virtue  of  the  legislation 
of  the  State  by  which  it  is  created."^ 

The  effect  of  the  legislation  of  Arkansas 
making  the  defendant  a  corporation  of  the  State 
of  Arkansas  cannot  be  so  construed  as  to  take 


away  the  right  of  the  defendant,  created  by 
law  a  citizen  of  Missouri,  from  going  into  thV 
federal  court,  or  hindering  a  citizen  from 
bringing  a  suit  against  it  in  such  courts,  as  to 
do  so  would  be  an  exercise  of  power  by  the 
Legislature  of  the  State,  which,  under  the  Con- 
stitution of  the  United  States,  belong  alone- 
to  Congress, — ^that  of  defining  the  junsdiction 
of  the  federal  courts.  I  believe  tbe  situation* 
of  the  parties  in  the  case  is  such  that  jurisdic- 
tion exists  in  this  court. 
The  motion  to  remand  will  be  overrukd. 
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D.  D.  LEVENS.  Admr.,  etc.,  of  D.  A. 
Levens,  Deceased,  Bespt., 

V. 

W.  F.  BRIGGS  and  Wife,  Impleaded,  etc.. 

Appts, 


(. 


Or. 


.) 


1.  An  a^^reement  in  a  note  to  pmy  in- 
terest on  arrears  of  interest  is  iniquitous  and 
invalid. 

2.  An  agreement  for  a  specified  per- 
centage in  case  a  note  is  ''collected  by  process 
of  law  or  by  an  attorney"  is  invalid  althomrh  a 
provision  for  a  reasonable  attorney's  fee  to  be 
ascertained  by  tbe  court  would  be  good. 

(November  24, 1891.) 

APPEAL  by  defendants  Briggs  and  Wife 
from  a  decree  of  tbe  Circuit  Court  for 
Douglass  County  in  favor  of  plaintiff  in  a  suit 
brought  to  foreclose^a  mortgage.    Modified. 

Statement  bv  Strahan*  Ch,  J,: 
The  complaint  alleges  that  on  the  25th  day 
of  April,  1881.  at  Canyon ville,  Douglas  Coun- 
ty, Or.,  the  defendants  W.  P.  Bnggs,  and 
Elizabeth  Briggs  made  their  promissory  note  of 
that  date,  and  tberebv  promised  to  pay  to  Dan 
A.  Levens  or  order  $2,500,  ten  years  after  date, 
with  interest  thereon  at  the  rate  of  10  per  cent 
I)er  annum  from  date  until  paid,  the  interest  to 
be  paid  annually,  and,  if  not  so  paid,  to  be 
considered  as  an  additional  amount  of  princi- 
pal, and  to  bear  like  interest  per  annum,  and 
a  reasonable  attorney's  fee  to  be  added  if  col- 
lected by  process  of  law  or  by  an  attorney,  for 
value  received.  Tbe  complaint  then  alleges 
the  making  of  the  mortgage  to  secure  the  pay- 
ment of  the  note,  describes  the  premises,  and 
contains  the  necessary  facts  to  entitle  the 
plaintiff  to  a  decree  of  foreclosure,  and  de- 
mands a  decree  for  the  sum  of  $4,080.48  and 
$400  attorney's  fees.  Marks  &  Co.  and  Man- 
ning were  made  defendants  as  subsequent  lien- 
holders.  They  answered,  alleging  the  nature 
of  their  respective  liens.  Briggs  and  wife  an- 
swered, admitting  that  they  executed  a  note  to 
said  D.  A.  Levens  in  the  sura  of  $2,600,  pay- 
able ten  years  after  date,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum;  but 

Note.— For  notes  on  stipulations  as  to  attorney's 
fees,  see  Bowie  v.  Hall  (Md.)  1  L.  R.  A.  646;  Wright 
V.  Traver  (Mich.)  8  L.  R.  A.  50;  Exchange  Bank  of 
•las  v.  TutUe  (N.  M.)  7  L.  R.  A.  446. 
R,A. 


deny  that  by  the  terms  of  said  note  they  prom- 
ised or  agreed  to  pay  a  reasonable  attorney 's. 
fee,  or  any  attorney's  fee,  if  said  note  should 
be  collected  by  process  of  lawlor  by  an  attor- 
ney; admit  the  execution  of  the  mortgage  to- 
secure  the  payment  of  said  note,  but  deny  that 
there  is  due  or  unpaid  on  said  indebtedness  the 
sum  of  $4,080.48,  or  any  other  or  greater  sum 
than  $8,581.28;  deny  also  the  reasonableness  of 
the  attorney's  fee  claimed.    For  a  separate  de- 
fense the  answer  then  sets  out  a  copy  of  said 
note  as  follows: 

**$2, 500.00  Canyonville,  Oregon. 

April  25,  1881. 
"For  value  received,  ten  years  after  date^ 
we,  or  either  of  us,  promise  to  i)av  to  Dan  A. 
Levens  or  order  two  thousand  nve^  hundred 
dollars,  U.  S,  gold  coin,  with  interest  thereoik 
in  like  gold  coin  at  the  rate  of  ten  per  cent  per- 
annum  from  date  until  paid;  and  we  hereby 
further  agree  that,  if  the  interest  shall  not  be 
paid  at  the  expiration  of  each  year,  that  said 
accrued  interest  shall  be  considered  as  an  ad- 
ditional amount  of  principal  to  the  original,, 
and  bear  like  interest  per  annum  from  the  date- 
of  the  exphration  of  each  year.  The  interest 
on  the  latter  is  to  be  paid  in  like  manner  as  tbe 
original,  and  ten  per  cent  to  be  added  for  at- 
torney's fees  if  collected  by  process  of  law  or 
by  an  attorney.  W.  F.  Briggs. 

Elizabeth  Briggs." 

That  thereafter  the  said  defendants  paid 
upon  said  promissory  note  the  following  sums^ 
to  wit:  April  25,  1888,  $26.90;  July  25, 1888; 
$800;  June  28,  1884,  $800;  October  22.  1885, 
$100.  That  there  is  now  due,  owing,  and  un- 
paid upon  the  said  promissory  note  the  sum  of 
$8,581.28,  and  no  more.  The  answer  con- 
tained another  separate  defense,  alleging,  in  ef- 
fect, that  said  note  was  usurious  by  reason  of 
the  particular  provisions  therein,  in  su1)stance,. 
that  accrued  interest,  after  due,  might  bear  in- 
terest. These  defenses  were  demurred  to.  and 
on  the  15th  day  of  July.  1891.  the  court,  beinr 
in  doubt  what  Judgment  ought  to  be  entered 
thereon,  took  the  same  under  advisement,  so 
the  record  recites:  but  the  demurrers  are  not  in 
the  transcript,  nor  does  the  record  di^^close- 
what  disposition  the  court  made  of  them.  But 
on  the  19th  day  of  July,  1891,  a  decree  of  fore- 
closure was  entered  in  favor  of  plaintiff  for  the 
sum  of  $4,180  and  $400  attorney's  fees,  fromi 
which  the  defendants  Briggs  and  wife  have 
appealed. 


1891. 


Leveitb  y.  Bbioob. 
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Mr.  4.  C.  Fallerton*  for  appellants: 

This  court  held  in  the  case  of  Balfour  v. 
DaviSy  14  Or.  47,  that  the  court  would  not  al- 
low an  attoraey's  fee  where  the  parties  con- 
tracted for  a  certain  per  cent  in  case  suit  was 
brought  to  enforce  the  claim. 

See  also  Commercial  NaU  Barik  of  Ogden  v. 
Davidson,  18  Or.  57. 

Where  a  note  is  given  payable  on  Iod^  time, 
with  interest  payable  annually,  such  interest 
cannot  be  added  to  the  principal  and  draw  in- 
terest, unless  when  the  interest  becomes  due 
the  parties  agree  that  the  same  shall  be  added 
4o  the  principal.  Nor  will  a  contract  in  ad- 
vance to  pay  compound  interest  be  enforced  in 
law  or  in  equity,  but  after  simple  interest  has 
accrued,  a  contract  that  it  shall  thereafter  bear 
interest  is  valid. 

1  Suth.  Dam.  pp.  678,  680;  1  Jones,  Mort. 
§  650;  Murray  Y,  Oliver,  8  Or.  539;  Edwards, 
Notes  and  Bills,  15th  ed.  §  499;  3  Parsons, 
Cont.  *  152;  Drury  v.  Wolfe,  184  ni.  294; 
Votn  Benschooten  v.  Latoson,  6  Johns.  Ch.  313, 
^h.  ed.  136,  10  Am.  Dec.  883;  Connecticut  y, 
Jaekeon,  1  Johns.  Ch.  13,  1  L.  ed.  41,  7  Am. 
Dec.  471;  Maeon  v.  Callender,  2  Minn.  860,  72 
Am,  Dec.  102;  Breckenridge  v.  Brooke,  2  A. 
K.  Marsh,  335, 12  Am.  Dec.  401;  Coxy.  Smith. 
5  Nev.  161,  90  Am.  Dec.  476;  Banks  y.  Mc- 
Clellan,  24  Md.  62,  87  Am.  Dec.  594;  Bowman 
V.  Iseeky  (111.)  May  11,  1891. 

Mr.  William  R.  Willis*  for  respondent: 

This  note  provides  that  if  the  interest  is  not 
paid  annually  it  shall  bear  interest  at  the  same 
rate  as  the  principal.  This  agreement  is  valid 
and  founded  upon  a  sufficient  consideration. 

Hathaway  v.  Meads,  11  Or.  66;  Carter  v. 
Carter,  76  Iowa,  474;  Wood  v.  WhisUr,  67 
Iowa,  676;  Rix  v.  StranU,  59  Mich.  364;  Bow- 
€nY.  Barksdale,  33  S.  C.  142;  Kurz  v.  Suppi- 
ger^  18  111.  App.  630;  Vaughan  v.  Ke^man,  38 
Ark.  114;  Thayer  y.  Wilmington  8,  Min.  Co. 
105  111.  540;  Mueller  Y,  McGregor,  28  Ohio  St. 
265. 

A  stipulation  for  attorney's  fees  in  a  note  is 
Talid. 

Peyser  v.  Cole,  11  Or.  39,  50  Am.  Rep.  451; 
Huling  v.  DrexeU,  7  Watts,  126;  Smith  v.  Sil- 
ters,  32  Ind.  321. 

Strahan*  Ch,  J,,  delivered  the  opinon  of 
the  court: 

Upon  this  appeal  two  questions  were  argued. 
The  first  was  that  the  court  erred  in  finding 
the  amount  due  on  said  note  and  mortgage  to 
be  $4,130,  instead  of  $3,581.28,  and  the 
second  was  that  the  court  erred  in  allowing 
$400,  or  any  sum,  as  attorney's  fees.  These 
questions  will  be  separately  considered. 

1.  The  only  contention  of  the  appellants  on 
the  first  proposition  is  that  the  court  should  not 
have  computed  interest  upon  interest  after  it 
annually  became  due  and  remained  unpaid 
agreeably  to  the  terms  of  the  note.  It  was 
conceded  upon  the  argument  here  that,  if  the 
plaintiff  was  entitled  to  interest  on  the  accrued 
interest  after  it  became  due  and  remained  un- 
paid, then  that  the  amount  of  the  decree  is 
correct.  On  the  other  hand,  it  was  conceded 
by  the  plaintiff's  counsel  that,  if  the  plaintiff 
was  not  entitled  to  said  interest  on  the  accrued 
interest  after  it  became  due.  then  that  the  de- 
cree would  have  to  be  modified,  as  claimed  by 
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appellant;  fn  other  words,  the  amount  of  in- 
terest upon  overdue  interest  would  have  to  be 
deducted  from  the  amount  found  due  by  the 
lower  court.  The  sole  question,  therefore,  is 
wnether  or  not  it  is  lawful  for  parties  to  con- 
tract in  the  same  writing  evidencing  the  prin- 
cipal debt  for  interest  upon  interest  after  it 
shall  become  due  and  remain  unpaid.  The 
general  trend  and  effect  of  all  the  earlier  cases 
and  authorities  are  against  the  validity  of  that 
part  of  such  a  contract  which  attempts  to  pro- 
vide for  compounding  the  interest.  Though 
not  usurious,  such  contracts  are  said  to  be  in- 
iquitous, and  will  neither  be  enforced  in  courts 
of  law  nor  equity.  Tyler,  Usury,  241.  And 
Chancellor  Kent  said,  in  Van  Benschooten  v. 
Lawson,  6  Johns.  Ch.  318,  2  L.  ed.  136,  10 
Am.  Dec.  333,  that  an  agreement,  made  at  the 
time  of  the  original  contract  of  loan,  that  in- 
terest shall  begin  and  run  upon  the  lawful  in- 
terest from  the  period  stipulated  for  its  pay- 
ment, is  not  valid.  Breckenridge  v.  Brooks,  2 
A.  K.  Marsh.  385,  12  Am.  Dec.  401,  is  to  the 
same  effect.  Connecticut  v.  Johnson,  1  Johns. 
Ch.  13,  1  L.  ed.  41,  7  Am.  Dec.  741,  holds  the 
same  doctrine,  and  the  following  authorities 
announce  the  same  view:  8  Randolph,  Com. 
Paper,  §  1706;  Bowman  v.  Neeley  (111.)  27  N. 
E.  Rep.  758;  Young  v.  Hill,  67,  N.  Y.  162,  23 
Am.  Rep.  99;  Tliayer  v.  Wilmington  8.  Min.  Co. 
105  111.  540;  Stokely  v.  Thompson,  84  Pa.  210; 
Rose  V.  Bridgeport,  17  Conn.  243;  Drury  v. 
Wolfe,  134  III.  294;  Perkins  v.  Coleman,  51 
Miss.  298;  CaUin  v.  Lyman,  16  Vt.  44,  and 
Judge  Redfleld's  notes.  On  the  other  hand,  a 
very  respectable  array  of  authorities  hold  the 
contrary  rule.  In  Stale  v.  Hale,  1  Coldw.  233, 
it  was  held  that  parties  to  a  loan  may  lawfully 
agree,  when  it  is  made,  that,  if  the  interest  is 
not  paid  at  the  time  stipulated,  it  shall  be 
treated  as  principal,  and  bear  interest.  See 
also  authorities  cited  in  note  to  Calhoun  y. 
Marshall,  34  Am.  Rep.  101;  Vaughan  v. 
Kennan,  38  Ark.  114;  Wood  v.  Whider,  67 
Iowa,  676;  5  Lawson,  Rights,  Rem.  &  Pr. 
^  2443:  Mueller  v.  McGregor,  28  Ohio  St. 
265 ;  Bowen  v.  Barksdale,  33  8.  C.  142 ; 
Doig  V.  Barkley,  8  Rich.  L.  125,  45  Am.  Dec. 
762;  Talliaferro  v.  King,  9  Dana,  831, 35  Am. 
Dec.  140;  Bledsoe  v.  J^ixon,  69  N.  C.  89,  12 
Am.  Rep.  642;  Pearee  v.  Hennessy,  10  R.  I. 
223;  Peirce  v.  Bowe,  1  N.  H.  179;  Totcnsend  v. 
Riley,  46  N.  H.  300. 

There  have  been  two  cases  in  this  court  in 
which  the  question  of  compound  interest  was 
referred  to.  The  first  is  Murray  v.  Oliver,  3 
Or.  589;  but  the  question  in  that  case  turned 
upon  the  construction  of  the  Statute  of  1854. 
That  statute  expressly  allowed  interest  to  be 
compounded,  but  prohibited  it  oftener  than 
once  a  year.  In  an  action  upon  a  note,  which 
provided  for  the  payment  of  interest  half- 
yearly,  and  to  be  compounded  if  not  paid 
when  due,  the  court  held  the  contract  severa- 
ble, and  enforced  the  note  in  all  respects,  ex- 
cept the  interest  was  not  compounded.  Hath- 
away Y.  Meades,  11  Or.  66,  was  an  action  on  a 
note  given  for  interest  upon  interest  after  it 
had  accrued  and  had  become  due  according  to 
a  previous  agreement  to  pay  it,  and  it  was 
held  that  the  claim  to  interest  upon  inteVest 
was  regarded  so  far  an  [equitable  one  that  a 
note  given  for  the  payment  of  it  would  be  sus- 
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taiDed  and  enforced  as  founded  upon  a  8uf19- 
cient  consideration.  In  New  England  Mortg. 
Sccur.  Co.  V.  Vader,  12  Sawy.  62,  28  Fed.  Rep. 
265,  it  was  held  that  a  contract  to  pay  interest 
on  a  coupon  or  interest  note  after  maturity 
would  l)e  enforced,  but  the  more  strin^rent  line 
of  authorities  on  the  subject  allow  this  as  an 
exception.  Looking  at  the  policy  of  this  State 
on  the  subject  of  usury  and  interest,  as  well  as 
the  general  principles  upon  which  the  rule  re- 
ferred to  is  founded,  we  are  led  to  follow  the 
cases  first  cited  in  this  opinion,  and  to  hold  that 
interest  upon  interest  is  not  collectible  when  it 
is  stipulated  and  provided  for  in  the  same  in- 
strument securing  the  principal  debt. 

2.  The  remaining  question  is  whether  any 
attorney's  fee  is  collectible  under  this  note. 
In  BoUfourv.  Davis,  14  Or.  47,  the  parties  con- 
tracted for  a  specified  percentage  in  case  of 
suit,  and  we  refused  to  enforce  it,  or  to  allow 
any  attorney's  fee.  Had  the  note  provided 
for  a  reasonable  attorney's  fee,  to  be  ascertained 
by  the  court,  as  was  done  in  Peyser  v.  Cole,  11 
(3t.  89,  there  could  have  been  no  legal  objec- 
tion; but  where  the  parties  stipulated  for  an 
oppressive  and  unconscionable  amount  no 
court  ought  to  enforce  it.  And  because  that 
method  had  grown  into  an  oppressive  abuse, 
and  the  courts  were  l)eing  used  to  make  it  ef- 
fectual, we  thought  best  to  announce  the  rule 
that  no  attorney's  fee  would  be  allowed  by  the 
courts  if  the  amount  thereof  is  specified  in  the 
contract.  The  reasons  are  obvious.  Ko  one 
can  know  beforehand  the  value  of  legal  serv- 
ices in  enforcing  collection  until  their  extent 
is  certainly  known.  If  a  stubborn  defense 
were  interposed,  and  the  case  should  be  car- 
ried to  the  highest  court,  certainly  a  somewhat 
more  liberal  amount  ought  to  be  paid  than  if 
the  defendant  made  default.  Besides,  if  it  be 
conceded  that  the  parlies  may  specify  the 
amount,  if  it  be  reasonable,  it  is  somewhat  dif- 
ficult on  principle  to  say  they  shall  not  de- 
termine lot  themselves  what  is  reasonable. 
This  case  falls  within  Balfour  "v.  Davis,  supra, 
and  must  be  controlled  by  it.  It  therefore  fol- 
lows that  there  must  be  a  foreclosure  for  the 
amount  due  upon  the  note  and  simple  interest, 
and  there  will  be  no  allowance  for  attorney's 
fees. 

T?ie  decree  appealed  from  trill  be  modified  ac- 
cording to  this  opinion. 


S.   MARKS  et  al„   Appts., 

V. 

S.   C.   MILLER,  Respt, 
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*!•  In  most  of  the  States  it  Is  provided 
that  chattel  mort^^ges  shall  be  filed 
in  a  desif^ated  office*  or  recorded,  or  else 
they  shall  not  be  valid  a?  agrainst  creditors  of  the 
mortgairor  or  subsequent  purchasers  or  incum- 
brancers  with  ootice,  unless  the  property  mort- 
gafred  is  delivered  to  and  retained  by  the  mort- 
gageee. 

*Hcad  notes  by  Lord,  J. 

Note.— For  note  on  effect  of  luortgagors  retain- 
ing posscFsion  of  mortgaged  chattels,  see  Hangen 
V.  Hachcmelater  (N.  Y.)  6  L.  R.  A.  137. 

"4  L.  R.  A. 


2»  Under  oor  statute*  iirhen  a  chattel 
mortg^ag^  has  not  l>een  filed*  a  pre- 
sumption  of  fraud  is  created  from  the  ns 
tention  of  possession  of  the  mortgaged  proi^erty 
by  the  mortgagor,  which  may  be  rebutted  by 
showing  that  it  was  made  in  good  faith  and  for  a 
valuable  ooneideration. 

(November  24,  1801.) 

APPEAL  by  plaintiffs  from  a  judgraent  of 
the  Circuit  Court  from  Douglas  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  personal  property. 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  R.  Willis,  for  appellants: 

The  plaintiffs,  mortgagees,  are  entitled  to  the- 
possession  of  this  property,  and  to  recover  it 
m  this  form  of  action. 

Hill's  Code,  p.  268,  §3887.  p.  1640;  J.I.  Cast 
Threshing  Mack.  Co.   v.  Campbell  (Or.)  Feb. 
;  1, 1887. 

Wells,  at  the  time  this  action  was  commenced, 
had  no  interest  in  this  property  subject  to  levy 
or  sale  by  his  creditors. 

Leadbetterv.  LeadbetUr.  125  N.Y.  298;  Man- 
chester  v.  Tibbetts,  21  N.  Y.  219;  Hallx.  Samp- 
son, 35  N.  Y.  274;  Galen  v.  Brown,  22  N.  Y. 
37. 

The  question  of  fraudulent  intent  is  a  ques- 
tion of  fact,  and  not  of  law. 

Code,  §  8062,  p.  1373;  Carnahan  v.  ScJiiniK 
127  Ind.  507;  Fitzgerald  v.  Meyer,  25  Neb.  77; 
Siedenbach  v.  Riley,  111  N.  Y.  560. 

The  allegation  of  ownership  in  the  com- 
plaint can  be  proven  by  showing  a  chattel 
mortgage  and  a  breach  of  its  conditions. 

MUUr  V.  Adamson.  45  Minn.  99. 

Mr.  J,  W.  Hamilton,  for  respondent: 

All  deeds  of  gift,  all  conveyances  and  all 
transfers  or  assignments,  verbal  or  written,  of 
^oods  and  chattels  or  things  in  action,  made 
in  trust  for  the  person  making  the  same,  shall 
be  void  as  against  the  creditors  existing  or  sub- 
sequent, of  such  person. 

2  Hill's  Code,  g  3053.  p.  1371. 

It  shall  be  the  duty  of  the  county  clerk, 
upon  the  presentation  for  that  purpose  of  any 
mortgage  or  conveyance  intc aded  to  operate  a«» 
a  mortgage  of  goods  and  chattels,  or  a  copy  of 
any  such  instrument,  and  the  payment  of  hi^ 
fees,  to  indorse  thereon  the  time  of  receiving 
the  same,  and  to  deposit  such  instrument  or 
copy  in  his  office,  to  be  kept  for  the  inspection 
of  all  persons  interested. 

2  Hill.  Code,  §  3054. 

Every  such  mortgage  shall  cease  to  be  valid 
as  against  creditors  of  the  person  making  the 
same,  or  subsequent  purchasers  or  mortgagor?* 
in  good  faith  after  the  expiration  of  one  year 
from  the  filing  of  the  same,  etc. 

2  Hill.  Code,  S§  8054.  8056,  pp.  1371,  137'2. 

A  chattel  mortgage  is  void  as  against  execu- 
tion creditors,  who  levy  after  the  making  of 
the  mortgage,  but  prior  to  its  recording. 

3  Am.  &  Eng.  Encyclop.  Law,  p.  192,  uotf 
S,  cases  cited;  Hermann,  Chat.  Mort.  ^  75,  p. 
159,  cases  cited. 

A  mortgage  does  not  become  a  valitl  li*-n 
against  creditors  of  the  mortgagor  until  it  is  re- 
corded. 

I     Jones,  Chat.  Mort.3d  ed.  §§  287.  263;  Xicklin 
I  v.\BetU Spring  Co.  11  Or.  410.  50  Am,  Rep.477; 
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Cooper  V.  Broek,  41  Mich.  491 ;  Eurd  v.  Broion, 
87  Mich .  484;  Pittoek  v.  Jordan,  19  Or.  8;  Kelley 
V.  Uighfield,  15  Or.  294. 

Notice  by  a  debtor  to  a  sheriff  when  he  was 
proceediBg  to  attach  or  to  levy  upon  property 
is  not  notice  to  the  creditor  for  whom  the  levy 
is  made. 

Jones,  Chat.  Mort.  g  311;  Frcem.  Execu- 
tions, §  343;  Boehreinger  v.  Creigkton,  10  Or. 
46;  SUme  v.  Reserve,  13  N.  H.  46;  McCarthy 
V.  Grace,  23  Minn.  182. 

Lord»<7.,  delivered  the  opinion  of  the  court: 
This  is  an  action  to  recover  personal  prop- 
erty. The  complaint  alleys,  in  substance,  that 
Slaintiffs  are  partners  m  the  firm  of  S. 
Larks  &  Co. ;  that  at  the  time  mentioned  the 
plaintiffs  were  and  still  are  the  owners  and  en- 
titled to  the  immediate  possession  of  the  per- 
sonal property  mentioned  in  the  complaint,  of 
the  aggregate  value  of  $678;  that  said  property 
was  in  the  possession  of  W.  R.  Wells,  with 
whom  the  plaintiffs  had  left  the  same  for  care 
and  safekeeping;  that  on  the  10th  day  of  Feb- 
ruarv,  1891,  defendant  wrongfully  took  said 
goods  from  the  possession  of  said  Wells,  and 
wrongfully  detained  the  same,  to  plaintiff's 
damage  of  $100;  that  plaintiffs  demanded  the 
possession  of  the  defendant;  that  before  this 
action  the  time  for  which  Wells  was  to  keep 
said  goods  had  expired;  and  demands  the  pos- 
session of  such  chattels,  or  the  sum  of  $678, 
their  value,  and  $100  damages.  After  denying 
the  allegations  of  the  complaint,  for  a  fur- 
ther and  separate  answer,  the  defendant,  in 
substance,  alleges  that  he  was  sheriff  of  Doug- 
las County;  that  Caro  Bros,  recovered  a  judg- 
ment against  W.  R.  Wells  for  $677;  that  execu- 
tion was  issued  thereon,  and  delivered  to  the  de- 
fendant, and  that  by  his  deputy  he  duly  levied 
upon  and  took  possession  of  the  property  men- 
tioned, etc. ;  that  it  was  the  sole  property  of  said 
Wel]s,and  in  his  possession;  and  demands  costs, 
etc.  The  reply  denied  the  allegations  of  the 
answer.  The  bill  of  exceptions  shows  that  the 
plaintiffs,  to  maintain  the  issues  on  their  part, 
called  as  a  witness  A.  Marks,  who  testified  that 
he  was  a  member  of  the  firm  of  B.  Marks  <&  Co., 
plaintiffs;  that  on  the  9th  day  of  February,  1891, 
William  R.  Wells  owed  S.  Marks  &  Co.  $2,000, 
and  on  that  day  gave  S.  Marks  &  Co.  a  chattel 
mortgage  on  the  property  mentioned  in  the 
complaint  to  secure  the  payment  of  the  same. 
The  chattel  mortgage  is  in  the  usual  form,  and 
provides  that  if  default  be  made  in  the  pay- 
ment of  the  amounts  due,  or  should  said  Wells 
injure,  sell  or  dispose  of  the  same,  or  remove 
any  part  out  of  the  said  county,  without  the  writ- 
ten consent  of  said  Marks  &  Co..  etc.,  the  plain- 
tiffs shall  take  possession  of  the  same,  wherever 
such  property  may  be  found,  and  sell  the  same 
at  public  or  private  sale,  as  they  may  see  fit. 
The  plaintiffs  then  offered  in  evidence  the  said 
mortgage,  which  the  defendant  objected  to  as 
immaterial  and  irrelevant,  and  the  courts  sus- 
tained the  same.  The  plaintiffs  then  called  as  a 
witness  William  R.  Wells,  who  testified  that  be 
gave  said  mortgage  to  the  plaintiffs,  and  was 
present  when  the  sheriff  levied  upon  the  prop- 
erty mentioned  in  the  complaint;  and  he  was 
then  asked  to  state  whether  he  did  or  did  not 
tell  the  sheriff  before  he  levied  upon  this  prop- 
erty that  the  property  did  not  belong  to  him, 
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but  that  if  belonged  to  S.  Marks  &  Co.,  which 
question  being  objected  to  as  irrevelant  and 
immaterial,  the  courts  sustained  the  objection. 
The  plaintiffs  then  rested,  when  the  defendant 
moved  for  a  nonsuit  for  want  of  evidence  to- 
support  the  action,  which  the  court  allowed, 
and  dismissed  the  jury. 

In  regard  to  the  chattel  mortgage  offered  in 
evidence,  the  record  discloses  that  it  was  ex- 
ecuted on  the  9th  day  of  February.  1891,  but 
that  it  was  not  filed  until  the  12th  day  of  Feb- 
ruary, 1891.  and  that  the  writ  of  execution  is- 
sued upon  the  judgment  in  favor  of  Caro  Bros, 
was  executed  by  the  defendant  on  the  10th  day 
of  February,  1891,  by  taking  the  said  property 
into  his  possession.  It  is  thus  seen  that  this  is 
a  controversy  between  the  plaintiffs,  who  claim 
under  a  chattel  mortgage  which  had  not  been 
filed,  and  the  defendant,  who  had  levied  upon 
the  property  in  behalf  of  execution  creditors. 
The  contention  of  the  plaintiffs  is  that  they  are 
entitled  to  the  possession  of  the  property  mort- 
gaged, and  to  recover  it  in  this  form  of  action, 
while  the  defendant  claims  that  he  has  a  right 
to  the  possession  of  the  property  by  virtue  of 
the  levy  of  the  execution  againstthe  mortgagor. 
Wells.  The  ground  of  their  difference  is  this: 
The  plaintiffs  contend  that  the  possession  of 
mortgaged  chattels  by  the  mortgagor  creates  a 
presumption  of  fraud  only,  which  is  disputa- 
ble, but  which  presumption  does  not  exist 
when  the  mortgage  is  duly  filed,  but  that  the 
failure  or  neglect  to  file  it  does  not  invalidate 
it,  but  simply  creates  a  presumption  of  fraud; 
while  the  defendant  contends  that  the  chattel 
mortgage  is  valid  only  as  between  the  parties 
to  it,  without  any  filing  or  change  of  posses- 
sion, but  that  it  is  void  as  a^inst  subsequent 
purchasers  or  execution  creditors  who  levy  af- 
ter the  making  of  the  mortgage,  but  before  its 
filing.  In  respect  to  filing  mortgages,  it  is 
provided  by  the  Code  that  *Mt  snail  be  the 
duty  of  the  county  clerk,  upon  the  presenta- 
tion for  that  purpose  of  any  mortgace  or  con- 
veyance intended  to  operate  as  a  mortgage  of 
goods  and  chattels,  or  a  copy  of  any  such  in- 
strument, and  the  payment  of  his  fees,  to  in- 
dorse thereon  the  time  of  receiving  the  sanie^ 
and  to  deposit  such  instrument  or  copy  in  his 
office,  to  be  kept  for  the  inspection  of  nil  per- 
sons interested."  2  HiU  Code.  §8054.  By 
this  provision  a  chattel  mortgage  is  not  de- 
clared void  as  against  creditors  or  subsequent 
purchasers,  because  not  filed;  but  when  such 
mortgage  has  been  filed  it  ceases  to  be  valid  as 
against  such  creditors  and  purchasers  after  the 
expiration  of  one  year  from  the  filing  of  the 
same,  unless  the  provisions  of  section  3056  are 
complied  with.  Prior  to  1862  a  chattel  mort- 
gage not  filed  was  void  (Code  1855,  §  18,  p. 
528),  but  this  section  was  repealed  bv  the  Stat- 
ute of  October  17,  1862  (Stat.  1862,  p.  126). 
So  that  it  appears  formerly  our  statutes,  like 
those  of  nearly  all  the  other  States  relating  to 
the  filing  of  chattel  mortgages,  declare  them 
void  as  to  third  persons,  unless  they  were  ac- 
companied by  delivery  and  possession,  or  they 
were  filed  as  prescribed  by  law.  Now,  when 
a  chattel  mortgage  is  not  filed,  and  the  chattels 
mortgaged  are  left  in  the  possession  of  the 
mortgagor,  it  creates  a  presumption  of  fraud, 
which  is  disputable,  and  mav  be  removed  by 
proving  the    bona    fides    of  the  transaction. 
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This  change  was  wrought  by  section  776  sub- 
sec.  40,  which  provides  that  "  every  sale  of 
personal  property,  capable  of  immediate  de- 
livery to  the  purchaser,  and  every  assignment  of 
such  property,  by  way  of  mortgage  or  securi- 
ty, or  upon  any  condition  whatever,  unless  the 
same  be  accompanied  by  an  immediate  deliv- 
•ery,  and  be  followed  by  an  actual  and  contin- 
ued change  of  possession,  creates  a  presump- 
tion of  fraud  as  against  the  creditors  of  the 
seller  or  assignor,  during  his  possession,  or  as 
against  subsequent  purchasers  in  good  faith 
and  for  a  valuable  consideration,  disputable 
only  by  making  it  appear  upon  the  part  of  the 
person  claiming  under  such  sale  or  assignment 
that  the  same  was  made  in  good  faith,  for  a 
sufficient  consideration,  and  without  intent  to 
•defraud  such  creditors  or  purchasers;  but  the 
presumption  herein  specified  does  not  exist  in 
the  case  of  a  mortgage  duly  filed  or  recorded 
as  provided  by  law."  **  The  presumption,"  as 
Boise,  J,y  saia,  "raised  by  this  section,  which 
may  be  rebutted,  is  as  to  mortgages  that  have 
not  been  recorded."  Orion  v.  Orion,  7  Or. 
482,  83  Am.  Rep.  717. 

When  the  mortgage  has  been  filed  as  pre- 
scribed by  the  law,  the  presumption  of  fraud 
-does  not  exist,  although  the  possession  of  the 
property  has  been  retained  by  the  mortgagor; 
but  when  such  mortgage  has  not  been  filed,  a 
presumption  of  fraud  is  raised,  as  against  cred- 
itors and  subsequent  purchasers,  not  conclu- 
sive, however,  but  which  may  be  rebutted  "by 
making  it  appear  that  it  was  made  in  good 
faith."  Mcuully  v.  Swack/iamer,  6  Or.  439. 
Hence  a  chattel  mortgage  under  our  statutes,, 
given  in  good  faith,  although  not  filed,  is  valid 
-as  against  creditors  and  subsequent  purchas- 
•ers.  In  nearly  all  the  other  States  it  is  pro- 
vided that  chattel  mortgages  shall  be  filed  m  a 
■designated  ofBce,  or  recorded,  or  else  they  shall 
not  be  valid  as  against  creditors  of  the  mort- 
gagor or  subsequent  purchasers  or  incum- 
brancers without  notice,  unless  the  property 
mortgaged  is  delivered  to  and  retained  by  the 
mortiragees.  An  excellent  reference  to  the 
statutes  of  the  several  States  may  be  found  in 
a  note  under  title  Chattel  Mort-gages,  8  Am.  & 
Eng.  Encyclop.  Law,  191.  Under  statutes  of 
this  sort,  the  failure  or  neglect  to  file  or  record 
the  mortgages,  as  may  be  prescribed,  is  to  ren- 
der it  void  as  against  third  persons,  when  the 
mortgagor  retains  pos.^^ssion  of  the  mortgaged 
^property,  although  it  is  valid  as  between  the 


parties  to  it,  without  any  filing  or  change  of 
possession.  The  filing  or  recording  of  the 
mortga^  is  a  substitute  for  the  mortgagee's 
possession,  or  obviates  its  necessity.  The  dis- 
tinction between  such  statutes  and  our  own  is 
that  in  the  former  the  mortgage  is  declared  to 
be  void  as  against  creditors  and  subse(}uent 
purchasers,  unless  filed  or  recorded,  or  is  ac- 
companied by  delivery  and  possession;  while 
in  the  same  case  under  the  latter,  or  our  stat- 
ute, it  raises  a  presumption  of  fraud  ^ich 
may  be  rebutted  and  its  validity  sustained. 
As  our  statute  now  stands,  when  a  chattel 
mortgage  is  not  filed,  and  the  possession  of  the 
property  mortgaged  is  retained  by  the  mort- 
gagor, the  case  stands  very  much  as  it  did  at 
common  law.  It  is  true  in  the  earlier  decisions 
the  presumption  of  fraud  from  possession  was 
held  to  be  conclusive,  but  the  later  and  better 
considered  cases  hold  that  the  fact  of  posses- 
sion by  the  mortgagor  is  only  prima  facie  a 
badge  of  fraud ;  that  it  may  be  rebutted  by  ex- 
planation, showing  the  transaction  to  be  fair 
and  honest,  and  consistent  with  the  terms  of 
the  contract;  and  that  the  presumption  of  fraud 
arising  from  the  circumstances  of  such  posses- 
sion 18  not  an  absolute  inference  of  law,  but 
one  of  fact  for  a  jury.  Homes  v.  Orane,  2 
Pick.  607;  J(/rdan  v.  Turner,  3  Blackf.  810; 
Thornton  v.  Davenport,  2  HI.  296;  Wation  ▼. 
WiUiam9,  4  Blackf.  26,  28  Am.  Dec.  36. 

So  now,  when  a  chattel  mortgage  has  not 
been  filed,  our  statute  raises  a  presumption  of 
fraud  from  the  retention  of  possession  of  the 
mortgaged  property  by  the  mortgagor,  which 
may  be  rebutted  by  showing  that  it  was  made 
upon  a  good  and  valuable  consideration,  and 
was  bona  fide;  that  such  possession  was  fair 
and  consistent  with  the  terms  of  the  mortgage 
and  the  nature  of  the  transaction.  In  this  way 
the  whole  transaction  is  examined,  and  every 
honest  explanation  that  the  party  can  show  is 
admitted,  and  referred  to  the  Jury  for  their  de- 
cision. It  is  clear,  then,  that  the  plaintiffs  had 
a  right  to  introduce  their  mortgage,  although 
it  had  not  been  filed,  and  show  that  the  pos- 
session of  the  mortgagor  was  consistent  with 
its  terms  and  the  nature  of  the  transaction, 
and  that  it  was  made  in  good  faith,  and  for  a 
valuable  consideration. 

It  results  that  there  was  error,  and  that  the 
judgment  of  the  court  belauf  must  he  rewrsed^ 
and  a  new  trial  ordered. 
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Selling  theatre  tickets  and  ^a-nwrfi^wg 
the  entertainment  on  Sunday  is  '^laboring*'^ 
within  the  prohibition  of  the  Arlcansas  Statute. 

(October  17, 1801.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  con- 
victing him  of  a  violation  of  the  Statute  pro- 
hibiting laboring  on  Sunday.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  M,  Rose,  tor  appellant: 

Sabbath  breaking  is  not  a  common-law  of- 
fense 

2  Chitty,  Crim.  Law,  20. 

As  the  statute  is  in  derogation  of  the  com- 


NOTB.— Sunday  labor. 
The  clauses  relating  to  labor  In  the  Sunday  Ijaws 
of  the  various  States  are  somewhat  disshnUar  and 
decisions  interpreting  similar  clauses  are  not  on- 
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tirely  harmonious.   The  oourts  have  made  the  fol- 
lowing decisions  as  to  what  is  and  what  is  not 
unlawful  Sunday  labor: 
Acts  necessary  to  secure  public  safety  and  safe 
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moD  law  and  inflicts  penalties  on  the  citizen,  it 
must  be  strictly  construed. 

Bl<(hop,  Stat.  Crimes,  $^  216,  218. 

In  the  Arkansas  statute  the  word  used  is 
"labor/'  and  Webster  defines  "  labor"  as  fol- 
lows: 

1.  Physical  toil  or  bodily  exertion,  especial- 
ly when  fatiguing,  irksome  or  unavoidable,  in 
4l]stinction  from  sportive  exercise;  hard,  mus- 
cular effort  directed  to  some  useful  end,  as 
a^culture,  manufactures  and  the  like;  servile 
toil,'  exertion. 

2.  Intellectual  exertion,  mental  effort,  as  the 
labor  of  compiling  a  history. 


8.  That  which  requires  hard  work  for  its 
accomplishment;  that  which  demands  effort. 

In  strict  construction,  no  case  is  to  be 
brought  within  the  statute  unless  completely 
within  the  words. 

Bishop,  Stat.  Crimes,  §  220;  EUxm  v.  Rieh- 
ards,  2  Ohio  St.  405. 

I  cannot  find  a  single  case  where  a  man  was 
ever  convicted  for  running  a  Sunday  show  un- 
der the  word  ''labor"  or  anything  synonymous 
with  it. 

There  is  a  Pennsylvania  case  (Com,  v.  Weid- 
ner,  5  Pa.  Co.  Ct.  10),  where  a  man  was  con- 
victed of  selling  camp-meeting  tickets,  but  the 


keopingr  of  a  felon,  or  dellverinflr  blm  to  hall,  are 
nut  unlawful.    Johnston  v.  People,  31  111.  109. 

But  an  arrest  cannot  be  made  on  Sunday  for  vio- 
lation of  tbe  oorporation  ordinance.  Wood  v. 
Brooklyn.  14  Barb.  426. 

And  seizinfir  and  Impounding  swine  unlawfully 
at  large  upon  a  taigrhway  is  unlawful.  Frost  v. 
Hull.  4  N.  H.  168. 

Commercial  transaeliona. 

The  prohibition  of  common  labor  embraces  the 
businesB  of  trading,  bartering,  selling,  or  buying 
any  goods,  wares,  or  merchandise.  Cincinnati  v. 
Rice.  16  Ohio,  226. 

A  contract  for  the  sale  of  a  horse  and  the  execu- 
tion and  delivery  of  a  promispory  note  for  its  price 
on  Sunday  in  the*  presence  of  two  other  persons  Is 
business  of  a  secular  calling  tending  to  the  dis- 
turbance of  others  within  the  prohibition  of  the 
Sunday  Law.    Barney  v.  French,  19  N.  H.  283. 

Giving  a  note  on  Sunday  for  the  difference  in 
value  of  horses  traded  on  Sunday  is  in  violation  of 
the  Sunday  Law.  Adams  v.  Hamell,  2  Dougl. 
<Hich.)  7a 

The  execution  and  delivery  of  a  promissory  note 
on  Sunday  Is  business  of  a  person^s  secular  calling. 
Alien  V.  Dembig,  14  N.  H.  133. 

Giving  a  promissory  note  on  Sunday  in  consid- 
eration for  articles  purchased  on  that  day  is  un- 
lawf uL    Towle  v.  Larrabee,  26  Me.  464. 

Making  a  promissory  note  on  Sunday  is  common 
labor.    Reynolds  v.  Stevenson,  4  Ind.  619. 

Making  a  draft  on  Sunday  in  order  that  a  man 
atx)ut  to  leave  home  may  receive  pay  for  labor 
done  is  not  a  work  of  necessity  or  charity  so  as  to 
take  the  case  out  of  the  statute.  Mace  v.  Putnam, 
71  Me.  288. 

Selling  or  exchanging  horses  on  Sunday  is  un- 
lawful   Lyon  V.  Strong,  6  Vt.  219. 

Loaning  money  on  Sunday  Is  unlawful.  Finn  v. 
Donahue,  86  Conn.  216;  Troewert  v.  Decker,  61  Wis. 
4tf;  Meader  v.  White,  66  Me.  00. 

2b  j>r€vent  lorn  or  injury. 

If  property  is  exposed  to  imminent  danger  it 
may  be  lawfully  preserved  and  removed  to  a  place 
of  safety  on  Sunday.  Parmalee  v.  Wilks,  22  Barb. 
639. 

Pumping  out  oil  wells  on  Sunday  is  not  unlawful 
where  if  they  are  not  pumped  out  loss  would  result 
to  the  owners  by  reason  of  salt  water  getting  into 
the  wells  (Com.  v.  GUlesple,  21  Pittsb.  L.  J.  N.  S.  218); 
but  It  is  unlawful  to  pump  all  day  if  the  loss  can 
be  averted  by  pumping  a  shorter  time.  Id.  463. 

Where  pumping  the  water  out  of  oil  wells  on 
Sunday  is  not  an  absolute  necessity  but  merely  a 
work  of  convenience  and  profit,  it  is  unlawful. 
Com.  V.  Funk,  9  Pa.  Co.  Ct.  Rep.  277. 

Shoeing  stage  horses  on  Sunday  is  not  unlawful. 
Nelson  v.  State,  26  Tex.  App.  699. 

But  gathering  seaweed  on  Sunday  is  unlawful 
although  if.  left  to  the  following  day  it  would 
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probably  float  away.  Com.  v.  Sampson,  97  Mass. 
407. 

The  necessary  turning  of  malt  in  the  process  of 
making  beer  is  not  unlawful  on  Sunday.  Crocket 
V.  State,  88  Ind.  416. 

It  seems  that  the  necessary  operations  by  a  smelt- 
ing furnace  are  not  unlawful.  Manhattan  Iron 
Works  V.  French,  12  Abb.  N.  C.  448. 

The  operation  of  an  ice  manufactory  on  Sunday 
is  not  unlawful  Hennersdors  v.  State,  26  Tex. 
App.  667. 

Keeping  a  hotel  on  Sunday  in  the  same  way  that 
it  is  usually  kept  on  a  week  day  Is  not  unlawful. 
Carver  v.  State,  69  Ind.  62. 

Agricultural  operations. 

It  is  not  unlawful  to  make  maple  sugar  on  Sun- 
day where  it  Is  necessary  to  prevent  a  great  waste 
of  sap.  Whitcomb  v.  Gilman,  86  Vt.  297;  Morris  v. 
State,  81  Ind.  189. 

Hoeing  potatoes  on  Sunday  is  unlawful  although 
it  would  be  inconvenient,  if  not  impossible,  to  do  it 
on  any  other  day.    Com.  v.  Joeselyn,  97  Mass.  411. 

In  Indiana  the  harvesting  on  Sunday  of  **dead 
ripe**  wheat  which  could  not  be  cut  sooner,  and 
which  might  be  spoiled  by  rain  if  left  until  a  later 
day,  is  not  a  desecration  of  the  Sabbath.  Turner 
V.  State,  67  Ind.  696. 

But  in  Arkansas  cutting  wheat  on  Sunday  was 
held  unlawful  although  it  was  wasting  from  over- 
ripeness  and  defendant  was  too  poor  to  procure 
implements  of  his  own  and  worked  out  until  Sat- 
urday night  when  he  borrowed  the  necessary  tools 
and  cut  his  own  wheat  on  Sunday.  State  v.  Gofl, 
20  Ark.  289. 

Gathering  necessary  feed  for  hogs  in  the  field, 
hauling  it  to  the  feeding  place,  and  there  feeding 
the  hogs  is  not  unlawful.  Edgerton  v.  State,  67 
Ind.  688. 

Where  a  melon  grower  Uved  twenty>six  miles 
from  market  and  could  make  a  trip  only  once  in 
two  days  and  could  hire  no  assistance  it  was  not 
unlawful  for  him  to  gather  and  haul  a  load  to 
market  on  Sunday  where  he  could  carry  only 
about  one  hundred  melons  to  the  load  and  there 
were  five  or  six  hundred  ripe  and  ready  for  market, 
and  melons  were  decaying  much  faster  than  he 
could  possiMy  get  them  to  a  place  of  sale.  Wilkin- 
son v.  State,  69  Ind.  422. 

Other  secular  employments. 

It  is  unlawful  for  an  attorney's  clerk  to  engage 
in  the  regular  occupation  of  the  office  on  Sunday. 
Watts  v.  Van  Ness,  1  HiU,  76. 

Performing  the  ordinary  duties  of  a  street-car 
conductor  on  Sunday  is  unlawful.  Day  v.  High- 
land St.  R.  Co.  186  Mass.  113. 

It  Is  unlawful  to  drive  a  stage-coach  for  the  ac- 
commodation of  passengers  on  Sunday.  Com.  v. 
Knox,  6  Mass.  76. 

Driving  an  omnibus  as  a  public  conveyance  on 
Sunday  in  pursuit  of  one's  ordinary  employment 
is  unlawful.    Johnston  v.  Com.  22  Pa.  1Q2. 
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Pennsylvania  statute  says  "worldly  employ- 
ment or  business/'  and  those  words  might  well 
cover  running  a  camp  meeting  for  revenue. 

See  People  v.  Dennin,  86  Hun,  827;  StaU  v. 
Conger,  14  Ind.  896;  Ruektr  v.  State,  67  Miss. 
828;  State  v.  Fennessey,  22  Week.  Law  Bull. 
823. 

Messrs,  W*  E.  Atkinson,  Atty-Gen,,  and 
Charles  T.  Coleman,  for  the  State. 

Hag^hes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  convicted  upon  an  in- 
dictment in  which  he  was  charged  with  a  vio- 


lation of  section  1888  of  Mansfield's  Digest, 
which  provides  that  "every  person,  who  shall 
on  the  Sabbath  or  Sunday  be  found  laboring, 
or  shall  compel  his  apprentice  or  servant  to 
labor  or  to  perform  other  services  than  custom- 
ary household  duties  of  dally  necessity,  com- 
fort, or  charity,  on  conviction  thereof,  shall  be 
fined  one  dollar  for  each  separate  offense." 
There  were  two  counts  in  the  indictment,  in 
the  first  of  which  the  charge  is  that  *'  the  said 
H.  C.  Quarles,  on  the  dOth  day  of  November, 
1890,  said  day  being  Sunday,  unlawfully  was 
found  laboring,  to  wit,  selling  theater  tickets, 
said  labor  then  and  there  Seing  other  than 


But  it  is  not  unlawful  for  a  hired  domestic  serv- 
ant to  drive  his  employer's  private  conveyance 
on  the  Lord's  day  for  the  purpose  of  conveyiner  the 
family  to  church.    Com.  v.  Nesbit,  84  Pa.  886. 

One  having  a  contract  with  the  poetoffice  depart- 
ment for  the  carrying  of  mall  may  lawfully  per- 
form his  duties  on  Sunday.  Com.  v.  Knox,  6  Mass. 
7B. 

Giving  instructions  m  art  is  unlawful.  Bilor- 
deaux  v.  H.  Beocke  Lithographing  Go.  80  N.  Y.  8. 
B.6S6. 

It  is  not  lawful  to  keep  a  barber  shop  open  and 
shave  customen  on  Sunday.  Com.  v.  Waldman,  11 
L.  B.  A.  Ota,  140  Pa.  89. 

And  the  fact  that  they  were  sick  on  Saturday 
and  the  barber  shaved  them  the  next  day  as  a  mat- 
ter of  accommodation,  without  compensation, 
is  immaterial.    Com.  v.  Williams,  1  Pears.  61. 

In  Arkansas  the  court  will  take  Judicial  notice 
that  carrying  on  the  work  of  a  barber  on  Sunday 
is  not  necessary.    State  v.  Frederick,  46  Ark.  847. 

But  in  Indiana  whether  or  not  the  shaving  of  a 
customer  by  a  barber  on  Sunday  is  a  work  of  ne- 
cessity is  for  the  determination  of  the  Jury.  Un- 
gerioht  v.  State,  119  Ind.  379. 

The  court  refused  to  pass  upon  the  question  of 
the  validity  of  cutting  hair  and  shaving  beards  on 
Sunday  in  a  case  where  the  facts  brought  the  case 
withm  the  clause  of  the  statute  prohibiting  the 
keeping  open  of  a  shop  on  Sunday.  Com.  v.  Dex- 
tra,  8  New  Eng.  Hep.  132, 148  Mass.  28. 

However  keeping  open  a  barber  shop  on  Sunday 
is  not  indictable  nuisance.  State  v.  Lorry,  7  Baxt. 
OK. 

A!  lock-keeper  in  the  employ  of  the  SehuylkiU 
Navigation  Company  is  not  liable  to  conviction  for 
violating  the  Sunday  Law  in  opening  the  lock 
gates  to  admit  the  passage  of  boats  on  Sunday  on 
the  demand  of  owners  or  captains  of  boats  navi- 
gating the  canal.    Murray  v.  Com.  24  Pa.  270. 

It  is  not  unlawful  to  load  railroad  cars  and 
trucks  upon  a  vessel  for  shipment  on  Sunday 
where  the  master  of  thelvessel  would  not  take 
them  unless  shipped  on  that  day,  and  it  was  a  mat- 
ter of  great  necessity  that  they  should  be  shipped 
as  speedily  as  possible  as  navigation  was  about 
closing.    McGatnck  v.  Wason,  4  Ohio  St.  688. 

It  is  unlawful  to  pilot  a  canal  boat  laden  with 
coal  in  discharge  of  the  party^s  ordinary  occupa- 
tion.   Scully  v.  Com.  86  Pa.  611. 

Or  a  steamboat  engaged  In  carrying  passengers 
to  and  from  pleasure  parties.  Dugan  v.  State,  9  L. 
R.  A.  821, 126  Ind.  180. 

Publishing  and  issuing  a  newspaper  is  unlawful. 
Handy  v.  St.  Paul  Globe  Pub.  Co.  4  L.  K.  A.  466,  41 
Minn.  188. 

Publishing  an  advertisement  in  a  Sunday  news- 
paper is  unlawful.    Smith  v.  Wilcox,  24  N.  Y.  863. 
I  Crying  newspapers  on  the  pubhc  streets  on  Sun- 
day is  unlawful.    Com.  v.  Teamann,  1  Phlla.  460. 

To  save  time, 
'    Repairing  a  mill  on  Sunday  to  avoid  the  loss  of  a 
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week  day  is  not  work  of  necessity.  Hamilton  v. 
Austin,  62  N.  H.  676. 

Clearing  out  a  wheel  pit  on  Sunday  for  the  pur- 
pose of  preventing  a  stoppage  on  a  week  day  of. 
mills  employing  many  hands  is  not  lawful.  Mo- 
Orath  V.  Merwin,  lU  Mass.  468. 

Drawing  fresh  meat  to  market  is  not  lawful  al- 
though done  by  a  servant  who  in  connection  with 
his  regular  work  did  not  have  time  on  Monday,  and 
although  the  master  was  unable  to  do  it  by  reason 
of  sickness.    Jones  v.  Andover,  10  Allen,  18. 

The  castration  of  a  horse  on  Sunday  is  unlawful. 
Slade  V.  Arnold,  14  B.  Mon.  287. 

DedsUmB  affecting  carrUm, 

Running  railway  trains  with  their  accompanying 
noises  is  unlawful.  First  Baptist  Church  v.  Sche- 
nectady &  T.  R.  Co.  6  Barb.  79. 

Unless  the  running  of  the  train  is  a  wcMrk  of 
necessity  or  charity.  Read  v.  Boston  ft  A.  R.  Co.  1 
New  Eng.  Rep.  890, 140  Mass.  199.  ComUu,  State  v. 
Norfolk  &  W.  R.  Co.  88  W.  Va.  440;  Com.  v.  Louis- 
vllle  &  N.  R.  Co.  80  Ky.  29L 

It  is  lawful  for  a  common  carrier  to  transport 
cattle  on  Sunday.  Philadelphia,  W.  &  R  R.  Co.  v. 
Lehman,  66  Md.  209. 

A  state  statute  prohibiting  the  running  of  freight 
trains  on  Sunday  between  sunrise  and  sunset,  ex- 
cept with  livestock  or  perishable  freight,  or  to 
complete  a  trip,  is  in  conflict  with  the  United 
States  Constitution.  Norfolk  &  W.  R.  Co,  v.  Com. 
(Va.)  18  L.  R.  A.  107. 

Making  a  special  trip  with  a  steamboat  for  the 
carriage  of  freight  on  Sunday  is  unlawful.  Gauth- 
ier  V.  Cole,  17  Fed.  Rep.  716. 

Running  street-cars  on  Sunday  is  unlawful. 
Com.  V.  Jeandell,  2  Grants  Cas.  606;  Sparhawk  y. 
Union  Pass.  R.  Co.  64  Pa.  401;  Day  v.  Hlghhmd  St. 
R.  Co.  186  Mass.  113. 

In  Augusta  &  S.  R.  Co.  v.  Renz,  66  Ga.  126,  the 
court  said  it  was  not  prepared  to  hold  that  the 
running  of  etreet-cars  on  Sunday  was  unlawful 

An  incoming  ship  may  lawfully  take  on  a  pilot 
on  Sunday.    Perkins  v.  0*Mahonev,  131  ICass.  546. 

Procurf  n<7  suhKriptiom:  making  wiU. 

Raising  subscriptions  from  a  congregation  oxt 
Sunday  to  pay  off  a  church  debt  or  purchase  a 
house  of  worship  is  not  unlawful.  Allen  v.  Duffie, 
48  Mich.  1;  Dale  v.  Knepp,  96  Pa.  889;  Bryan  v^ 
Watson,  11  L.  R.  A.  68,  127  Ind.  42,  overruling  Cat- 
lett  v.  Sweetser  Station  M.  B.  Church,  62  Ind.  866. 

Subscribing  in  aid  of  a  railroad  on  Sunday  is  un- 
lawfuL  Saginaw  T.  &  H.  R.  Co.  v.  Chappell,  66 
Mich.  190. 

So  procuring  and  affixing  signatures  of  tax- 
payers to  a  petition  for  the  issuance  of  railroad  aid 
bonds  is  unlawful.  D«  Forth  v.  Wisconsin  &  M.  R. 
Co.  62  Wis.  ^0. 

The  execution  of  a  will  is  not  work,  labor,  or 
business,  within  the  meaning  of  the  Sunday  l4iw. 
Bennett  v.  Brooks,  9  Allen,  118;  Beitenman's  App^ 
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customary  household  duties  of  daily  necessity, 
comfort,  or  charity."  In  the  second  count  the 
appellant  is  charged  with  ''}al)oring  on  Sun- 
day by  managing  and  superintending  the  Capi- 
tal Theater  for  the  purpose  of  producing  and 
having  produced  a  certain  play  and  perform- 
ance in  said  Capital  Theater,"  etc.  The  case 
was  tried  by  the  court  upon  an  agreed  state- 
ment of  facts,  that  the  defendant  '*  is  the 
manager  of  the  Capital  Theater,  where  the- 
atrical exhibitions  are  given  for  profit,  and 
at  the  time  and  place  mentioned  in  the  indict- 
ment did  open  said  Capital  Theater,  and  did 
give  a  public  theatrical  entertainment  therein, 
and  did  sell  tickets,  and  manage  and  superin- 
tend said  exhibition."    The  appellant  asked 


the  court  to  declare  the  law  to  be  that  "  the 
opening,  superintending,  and  managing  a  pulv 
lie  theater,  giving  a  theatrical  entertainment, 
and  selling  tickets  therefor,  is  not  labor,  within 
the  meaning  of  section  1883  of  Mansfield'^ 
Digest."  This  the  court  refused  to  do;  as  we 
think,  very  properly.  The  appellant  excepted 
and  appealed.  The  only  question  presented 
here  is.  Did  the  acts  charged  and  admitted  to* 
have  been  performed  constitute  labor,  within 
the  meaning  of  the  statute  ?  It  was  decided  in 
Tuclcer  v.  West,  29  Ark.  401,  that  the  execu- 
tion or  a  promissory  note  on  Sunday  was  a 
violation  of  the  statute,  and  that  the  note  was 
therefore  illegal  and  void.  This  was  approved 
in  Stewart  v.  Davis,   81  Ark.    518,    where  a 


55  Pa.  183;  George  v.  George,  47  N.  H.  27;  Perkins 
V.  George,  45  N.  H.  463,  cited  In  1  Am.  Law  Rev.  755; 
Bapp  V.  EteehliDg,  7  L.  EL  A.  488, 1^  Ind.  36. 

Miscellaneous  decisions. 

Gaming  ie  not  common  labor  or  usual  avocation 
within  the  prohibition  of  the  Sunday  Law.  State 
v.  Oonirer,  14  Ind.  806. 

Hunting  Is  not  working  within  the  meaning  of 
the  Sunday  liaw.    State  v.  Carpenter,  62  Mo.  594. 

It  is  not  unlawful  for  t^e  overseers  of  the  poor 
to  make  a  contract  on  Sunday  for  the  relief  of  a 
sick  i>auper.    Aid  rich  v.  Blackstone,  1%  Mass.  148. 

Repairing  a  defect  in  a  highway  is  not  unlawful 
where  Its  existence  was  fint  discovered  on  that 
day     Fiagg  v.  MUlbury,  4  Cush.  243. 

Where  it  is  shown  that  there  is  real  necessity  for 
the  repairs  of  a  railroad  track  and  that  they  could 
be  made  only  on  Sunday  without  delaying  trains, 
such  work  Is  not  unlawful.  Yonosld  v.  State,  79 
Ind.  808. 

Letting  a  horse  on  Sunday  for  purposes  not  of 
necessity  or  charity  is  unlawf  uL  Morton  v.  Glos- 
ter,  46  Me.  520. 

But  letting  a  carriage  on  Sunday  under  a  mis- 
taken belief  tha*^  it  is  to  t)e  used  in  a  cose  of  neces- 
sity or  charity  is  not  unlawful.  Myers  v.  State,  1 
Conn.  602. 

It  is  not  unlawful  for  a  husband  and  wife  to  hire 
a  conveyance  on  Sunday  to  attend  the  funeral  of 
the  huflband^s  brother-in-law.  Home  v.  Meakin, 
116  Mass.  826. 

It  is  not  unlawful  for  a  son' to  hire  a  carriage  on 
Sunday  for  the  purpose  of  visiting  his  father. 
Logan  V.  Mathews,  6  Pa.  420. 

Telegrams  may  lawfully  be  sent  for  the  purpose 
of  relieving  suffering,  averting  harm,  or  prevent- 
ing serious  loss.  Western  U.  Teleg.  Co.  v.  Yopst,  8 
L.  R.  A.  227, 118  Ind.  248. 

8o  sending  a  telegram  on  Sunday  by  a  husband 
away  from  home  to  his  wife  explaining  his  pro- 
tracted alisenoe  and  to  announce  the  time  of  his 
return  is  not  unlawful.  Burnett  v.  Western  U. 
Teleg.  Co.  39  Mo.  App.  609. 

EngUtp.  decisions. 

The  labor  clause  of  the  English  Sunday  Law  is 
found  in  20  Charles  IT.,  chap.  7,  6  1,  which  provides 
that  ''no  tradesman,  artificer,  workman,  laborer, 
or  other  person  whatsoever  shall  do  or  exercise 
any  worldly  labor,  business,  or  work  of  their  ordi- 
nary callings  upon  the  Lord^s  day,  or  any  part 
thereof,  worlcs  of  necessity  and  charity  alone  ex- 
cepting." 

The  earlier  cases  interpreted  the  statute  as  mean- 
ing that  to  be  unlawful  the  act  must  l)e  done  in  thn 
ordinary  calling  of  the  doer;  thus,  the  private  sale 
of  a  horse  at  the  request  of  its  owner,  a  baker,  by 
one  whoee  business  was  to  sell  horses  at  public 
auction  was  held  lawful.  Drury  v.  Def ontaine,  1 
Taunt.  181. 

14  L.  R.  A. 


So  it  was  not  unlawful  to  buy  a  horse  of  a  horse 
dealer  on  Sunday  in  ignorance  of  the  fact  that  he 
was  such  dealer,  although  it  was  unlawful  for  him 
to  sell  on  that  day.  Bloxsome  v.  Williams,  8  Barn. 
&C.  282. 

But  the  purchase  of  a  horse  by  a  horse  dealer  on 
that  day  is  unlawful.  Fennell  v.  Kidler,  5  Barn,  ft 
C.406. 

And  in  Rex  v.  Wbitnah,  7  Barn.  &  C.  600,  the 
court  says  that  the  statute  only  prohibits  the  exer- 
cise of  the  ordinary  calling  and  that  the  hirinif  of 
a  servant  on  that  day  which  occurs  only  once  a 
year  on  the  average  is  not  unlawful. 

An  effort  was  made  later  to  give  a  different  in- 
terpretation to  the  statute,  and  in  Smith  v.  Spar- 
row, 4  Bing.  89,  Park,  J.,  says  that  the  expression 
''any  worldly  labor"  cannot  be  confined  to  a  man^a 
ordinary  calling  but  applies  to  any  business  he 
may  carry  on  whether  it  is  his  ordinary  calling  or 
not:  and  the  case  decides  that  a  contract  by  a 
broker  for  the  sale  of  nutmegs,  made  on  Sunday,  is 
unlawful. 

So  in  Williams  v.  Paul,  6  Bing.  668,  it  was  held  un- 
lawful to  mspect  cattle  which  a  man  had  agreed  to 
buy. 

But  the  effort  to  establish  that  interpretation 
was  not  entirely  successful,  for  a  subsequent  case 
held  that  a  farmer  owning  a  stallion  might  law- 
fully serve  mares  on  Sunday.  Soarfe  v.  Mot^an,  4 
Mees.  &  W.  270. 

It  has  been  held  that  the  word  "laborer"  signified 
hired  labor,  and  did  not  extend  to  the  employer; 
hence,  that  a  farmer  might  lawfully  work  with  his 
own  hands  in  getting  in  hay  on  Sunday  although 
his  hired  servant  could  not.  Reg.  v.  Silvester,  10 
Jur.  N.  S.  860,  33  L.  J.  M.  C.  79.  4  Best  &  S.  027. 

It  has  been  held  that  a  stage-coach  might  prop- 
erly be  run  on  Sunday,  and  that  the  driver  there- 
of could  nut  be  convicted  for  a  breach  of  the 
Sunday  Law.    Handiman  v.  Breach,  7  Bam.  &  C.  96. 

That  a  baker  might  bake  puddings  and  pies  for 
Sunday  dinner,  but  that  he  could  not  bake  bread 
in  the  ordinary  course  of  his  business.  Rex  v. 
Younger,  5  T.  R.  449;  Rex  v.  Cox,  2  Burr.  785. 

It  is  unlawful  to  follow  the  calling  of  a  barber  on 
Sunday.    Phillips  v.  Innes,  4  Clark  &  F.  234. 

An  enlisi  ment  may  be  made  on  Sunday.  Wolton 
V.  Gavin,  16  Q.  B.  248, 20  L.  J.  Q.  B.  N.  S.  73,  15  Jur. 
829. 

And  an  undertaking  by  an  attorney  to  become 
surety  for  his  client  is  not  unlawful.  Peate  v. 
Dickens.  3  Dowl.  P.  C.  171, 1  Cromp.  M.  &  R.  422,  5 
Tyr.  116. 

A  guaranty  may  lawfully  be  given  to  a  trades- 
man on  Sunday  for  the  faithful  services  of  a  com- 
mercial traveler  to  be  employed  by  him.  Norton 
V.  Powell,  4  Man.  &  G.  42. 

A  railroad  company  may  lawfully  transact  the 
ordinary  business  of  checking  baggage  on  Sunday. 
Stallard  v.  Great  Western  R.  Co.  2  Best  &  8. 419,  31 
L.J.Q.B.  137.  H.P.F. 
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contract  by  a  livery-stable  keeper  to  hire  a 
horse  on  Sunday  was  decided  to  be  in  violation 
of  the  statute,  and  void.  In  the  case  of  State 
V.  Frederick,  45  Ark.  848,  it  was  decided  that 
the  usual  services  of  a  barber  in  shaving,  hair- 
cutting,  etc.,  amount  to  labor,  within  the 
meaning  of  the  statute.  The  cases  of  Tucker 
V.  West,  and  Stewart  v.  Daws,  were  put  on 


the  ground  that  the  acis  done  were  in  violation 
of  the  spirit  and  intention  of  the  statute. 

In  the  case  at  bar  the  acts  done  were  in  vio- 
lation of  the  letter  of  the  statute,  as  they,  in  the 
opinion  of  the  court,  constituted  laboring  on 
Sunday,  within  the  meaning  of  the  statute. 

The  judgment  is  affirmed. 


GEORGIA  SUPREME  COURT. 


Edward  S.  CONWAY,  Pljf,  in  Err., 
Martha  GRANT. 


(. 


Ga. 
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*One  who.  in  »  city » enters  the  back  yard 
of  another  through  an  open  g^te  on 

lawful  basinesB,  and  is  bitten  by  ferocious  dogs 
running  loose  in  the  yard,  of  which  he  has  no  no- 
Uoe,  has  a  right  of  action  against  the  owner  if  the 
latter  knew  that  the  dogs  were  accustomed  to 
bite,  and  nevertheless  permitted  them  to  run 
loose  in  such  yard,  with  the  gate  of  the  same 
standing  open. 

(November  10, 1801.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  in- 
juries inflicted  upon  plaintiff  by  dogs  belonging 
to  defendant.    Reversed. 

'*Uead  note  by  Blbokuby,  C7i.  J, 


The  case  sufficiently  appears  in  the  opinion. 
Mr.  John  A«  Wimpy  for  plaintiff  in  error. 
Mr.  John  T.  Glenn  for  defendant  in  error. 

Bleckley,  Ck.  J.,  delivered  the  opinion  of 
the  court: 

The  ferocious  character  of  the  dogs  and  the 
knowledge  of  the  owner  are  sufficiently  al- 
leged. The  only  matter  of  controversy  is 
touching  the  fault  of  the  plaintiff  in  exposing 
himself  to  attack  by  entering  the  premiaea  of 
the  defendant  where  the  dogs  were  kept. 
There  was  an  open  gate  in  rear  of  the  premises, 
and  the  plaintiff,  according  to  his  declaration, 
was  on  lawful  business.  Being  in  search  of 
emplo3rment  as  a  carpenter,  and  seeing  indica- 
tions that  such  work  was  probably  curied  on 
in  a  certain  house,  he  entered  the  premises  for 
the  purpose  of  making  engagement  or  to  work, 
having  no  notice  or  knowledge  of  the  dogs. 
In  tills  way  he  became  exposed  and  was  bit- 
ten. We  think  a  cause  of  action  is  substantial- 
ly set   forth.    Code,  §  2964,  declares:    "A 


NonnL—LidbUUy  of  owner  of  animal  for  injuries 
inflicted  by  It  upon  one  coming  upon  the  ovmer'^s 
premtoes. 

The  Enolish  eases. 

In  Smith  V.  Pelah,  2  Strange,  VSdL,  it  was  ruled 
that  if  the  owner  of  a  dog  has  potioe  that  it  has 
OQoe  bitten  a  person  and  lets  it  go  at  large  or  lie  at 
his  door  an  action  will  lie  against  bim  at  the  suit  of 
a  stranger  bitten  by  It,  although  the  latter  stepped 
on  the  dog^s  toe,  for  the  damage  was  owing  to  the 
owner^s  not  hanging  the  dog  at  the  first  notice. 

In  Brock  v.  Copeland,  1  Esp.  209,  the  court  said 
that  everyone  has  a  right  to  keep  a  dog  for  the 
protection  of  his  grounds  or  house,  and  that,  where 
one  went  upon  the  grounds  after  a  dog  had  been 
let  out  for  the  night  and  was  bitten,  he  could  not 
recover:  but  that  if  the  owner  of  the  premises  suf- 
fered the  public  to  use  a  way  over  them  he  would 
be  liable  for  injuries  inflicted  on  anyone  by  an  ani- 
mal which  he  knew  to  be  vicious. 

Again  in  Saroh  v.  Blackburn,  4  Car.  &  P.  297,  the 
court  said  that  a  man  has  a  right  to  keep  a  fierce 
dog  for  the  protection  of  his  property,  but  he  has 
no  right  to  keep  it  in  such  a  situation  near  the  way 
of  access  to  his  house  that  a  person  in  coming  for  a 
lawful  purpose  may  be  injured  by  it.  That  a  per- 
son cannot  recover  for  injuries  received  from  the 
bite  of  a  dog  placed  in  a  yard  for  the  protection  of 
out-houses,  unless  he  had  reasonable  and  justifiable 
cause  for  being  where  the  dog  was,  such  as  might 
be  pleaded  in  answer  to  an  action  for  trespass. 
That  notice  in  large  letters  piaced  on  a  board 
warning  persons  to  beware  of  the  dog  will  not  re- 
lieve the  owner  from  liability  for  injury  to  one  un- 
able to  read. 

So  where  the  dog  was  chained  near  the  path 
be. ween  the  yard  gate  and  the  stable,  and  plaintiff 
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was  bitten  by  him  while  carrying  some  planks 
along  the  path,  the  Jury  were  instructed  that  plain- 
tiff was  entitled  to  recover  notwithstanding  be  had 
previously  been  cautioned  to  beware  the  dog,  un- 
less he  had  run  himself  into  the  mischief  by  his  own 
carelessness  and  want  of  caution.  Curtis  v.  MUls, 
6  Car.  &  P.  489. 

The  American  eases;  UaltUUy  in  generoL 

In  Lynch  v.  MoNally,  7  Daly,  126,  Daly,  J.,  after  a 
very  full  review  of  the  cases,  concludes  that  the 
cause  of  action  for  injuries  Inflicted  by  an  animal 
does  not  depend  upon  the  negUgenoe  of  either 
plaintiff  or  defendant  but  upon  the  fact  that  de- 
fendant with  a  knowledge  of  the  vicious  propen- 
sities of  the  animal  which  he  kept  or  harbored 
suffered  it  to  go  at  large  and  that  it  inflicted  the 
injury  for  which  the  action  was  brought. 

Thus  a  person  who  keeps  a  dog  upon  his  premises 
known  to  be  so  vicious  and  ferocious  as  to  endan- 
ger the  safety  of  strangers  is  liable  for  injuries  in- 
flicted by  the  dog  upon  one  who  is  innocently  upon 
the  premises  without  notice  of  the  character  of  the 
dog.    Kider  v.  White,  66  N.  Y.  54,  22  Am.  Hep.  aOO. 

So  where  the  injured  person  was  pa^ng  through 
a  yard  used  in  common  by  the  owner  of  the  dog 
and  a  family  which  occupied  an  adjoining  house, 
with  a  view  to  call  at  such  adjoining  house,  and 
was  bitten,  the  owner  of  the  dog  was  held  liable. 
Buckley  v.  Leonarrl,  4  Denlo.  500. 

So  where  a  Junk-dealer  was  called  upon  defend- 
ant's premises  to  examine  and  make  a  bid  for  some 
old  iron,  and  a  ferocious  dog  which  was  kept 
chained  on  the  premises  broke  loose  and  attacked 
and  injured  him,  the  owner  was  held  liable.  Kelly 
V.  Tilton,  3  Keyee,  268. 

So  where  plaintiff  was  going  into  defendant's 
house  on  lawful  business  and  a  ferocious  dog  was 
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person  who  owns  or  keeps  a  vicious  cr  daDfer- 
uus  aDimal  of  any  kind,  and,  by  the  careiess 
nianagemeDt  of  the  same,  or  by  allowing  the 
same  to  go  at  liberty,  another*  without  fault 
on  his  part,  is  injured  thereby,  such  owner  or 
keeper  shall  be  liable  in  damages  for  such  in- 
jury." The  fault  here  referred  lo  is  not  that 
of  being  a  trespasser,  but  that  of  being  in  some 
way  instrumental  in  provoking  or  bringing  on 
the  attack  complained  of.  '*  It  must,  at  the 
same  time,  be  understood  that  the  right  of 
redress  of  the  injured  person  will  be  defeated 
if  the  injury  was  caused  by  his  own  fault.  A 
person  who  irritates  an  animal,  and  is  bitten 
or  kicked  in  turn,  is  deemed  in  law  to  have 
consented  to  the  damage  sustained,  and  cannot 
recover.  But  if  the  fault  of  the  injured  party 
bad  no  necessary  or  natural  and  usual  connec- 
tion with  the  injury,  operating  to  produce  the 
injury  as  cause  produces  effect,  the  owner  of 
the  animal  wiU  be  liable.  For  example,  the 
defendant  keeps  upon  bis  premises  a  ferocious 
dog,  and  the  plaintiff,  having  no  notice  that 
such  dog  is  there,  trespasses  in  the  day-time 
upon  the  premises,  ana  the  dog  rushes  upon 
bim  and  bites  him.  The  defendant  is  liable, 
since  it  is  not  the  necessary  or  natural  and  usual 
consequence  of  a  person's  trespassing  upon  a 
man's  premises  by  day  that  he  should  be  at- 
tacked by  a  savage  dog."  Bigelow,  Torts,  pp. 
249,250. 

Though  the  gate  was  open,  and  the  plaintiff 
was  on  lawful  business,  it  may  be  that  he  had 
DO  strict  legal  right  to  enter  the  premises  from 


the  rear.  But  this  would  be  no  justification 
for  leaving  dangerous  dogs  loose  on  the  prem- 
ises to  bite  him  or  others  thatmight  so  intrude. 
Such  dangerous  means  of  defease  against  mere 
trespassers  the  law  will  not  countenance.  As 
general  authorities  on  the  subject,  see  Brock  v. 
Capeland,  1  Esp.  208;  Sarch  v.  Blackburn,  4 
Car.  &  P.  297;  Curtis  v.  Mills,  5  Car.  &  P. 
489;  Loomis  v.  Terry,  17  Wend.  496,  81  Am. 
Dec.  806;  Pierret  v.  MoUer,  8  E.  D.  Smith, 
574;  Kelly  v.  Tilton,  8  Keyes,  863;  S7ierfey  v. 
Bartiey,  4  Sneed,  58,  67  Am.  Dec.  597;  Woolf 
V.  Ckalker,  81  Conn.  121,  81  Am.  Dec  175; 
Laveroiu  v.  Mangianti,  41  Cal.  188,  10  Am. 
Rep.  269;  Knmles  v.  Mulder  74  Mich.  202; 
Cooley,  Torts,  *845:  Bishop,  J^on-Cont.  Law, 
1285  et  seg.;  1  Thomp.  Neg.  p.  220,  §  84;  Mul- 
ler  V.  McKesson,  73  K.  Y.  196,  29  Am,  Rep. 
128;  Rider  v.  WhiU,  65  N.  Y.  54,  22  Am.  Rep. 
600.  It  will  be  observed  that  the  most  that 
could  possibly  be  said  against  the  plaintiff  is 
that  he  trespassed  by  going  upon  the  premises. 
This  is  a  milder  fault  than  going  there  to  com- 
mit a  trespass.  If  his  purpose  had  been  to 
commit  a  crime,  the  dogs  would  have  been 
properly  emploved  in  resisting  bim.  But  he 
seems  to  have  had  a  virtuous  and  worthy  ob- 
ject, although  his  mode  of  executing  it  was 
doubtless  injudicious.  It  was  not  lawful  to 
bite  him  by  the  instrumentality  of  dogs  or 
other  dangerous  animals.  The  court  erred  in 
dismissing  the  action. 
Judgment  reversed. 


cbahied  under  the  steps,  one  of  which  gave  way 
and  let  plahitlff^  foot  and  leg  through  the  opening 
when  it  was  seized  and  bitten  by  the  dog,  the  owner 
was  held  liable.  Laverone  v.  Mangianti,  41  Gal.  188, 
10  Am.  Bep.  209. 

Whece  defendant  kept  a  ferocious  dog  chained  in 
a  private  alley  easy  of  access  and  frequented  more 
or  less  by  the  public,  and  a  policeman  in  pursuit  of 
a  suspicious  character  entered  the  alley  and  with- 
out seeing  the  dog  approached  it  and  was  seriously 
bitten,  tbe  owner  was  held  liable.  Melschehner  v. 
Sullivan  (Ck>lo.)  June  28, 1891. 

Where  the  driver  of  a  grocery  delivery  wagon 
entered  defendant's  yard  for  the  purpose  of  deliv- 
ering some  groceries  which  defendant  had  ordered, 
and  was  bitten  while  placing  them  on  a  table  stand- 
ing on  the  rear  porch  by  a  dog  running  at  large  on 
the  premises,  he  was  held  not  entitled  to  recover 
where  it  did  not  appear  that  the  owner  had  pre- 
vious knowledge  of  a  malicious  disposition  on  the 
part  of  tbe  animal,  btaetter  v.  McArtbur,  88  Mo. 
App.  218. 

A  ferocious  dog  cannot  be  kept  on  the  owner's 
premises  in  the  day-time  in  such  manner  that  a 
person  by  accident,  mistake,  or  a  voluntary  or  in- 
voluntary trespass  may  be  exposed  to  bis  fury  and 
Injured.    Woolf  v.  Chalker,  31  Ck>nn.  121,  81  Am. 

Dec  I76w 

JAabUUv  to  trespasser, 

Tbe  fact  that  the  injured  person  was  trespassing 
at  tbe  time  the  injury  was  received  is  immaterial. 
Pierret  v.  Moller,  8  B.  D.  Smith,  676. 

The  keeping  of  a  ferocious  dog  to  protect  against 
trespasBers  is  unlawful  upon  the  same  principle 
that  spring  guns,  concealed  spears,  or  plaomg 
poisoned  food  is  unlawful.  Johnson  v.  Patterson, 
14  Conn.  1, 86  Am.  Dec.  96. 
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Where  a  peddler  entered,  without  permission, 
into  the  house  of  the  owner  of  a  ferocious  dog  and 
was  set  upon  and  bitten  by  it,  although  guilty  of  a 
technical  trespass.  It  was  held  that  this  was  no  de- 
fense to  an  action  against  the  owner  of  the  dog. 
Woolf  V.  Chalker,  31  Conn.  121,  81  Am.  Dec.  175. 

So  wbere  plaintiff  was  gathering  berries  without 
permission  upon  defendant's  land,  and  was  thus 
guilty  of  a  trespass.  It  was  held  that  nothwlth- 
standing  this  defendant^  who  was  the  owner  of  a 
vicious  dog,  was  liable  for  injuries  inflicted  by  it. 
Sberfey  v.  Bartiey,  4  Sneed,  68, 67  Am.  Dec.  697. 

So  where  a  boy  was  hunting  in  defendant's 
woods  and  was  attacked  and  bitten  by  a  ferocious 
dog  harbored  by  defendant,  he  was  held  entitled 
to  recover  for  the  damages  although  be  was  tech- 
nically a  trespaaser.  Loomis  v.  Terry,  17  Wend. 
496, 31  Am.  Dec.  806. 

The  law  holds  the  keeper  of  an  animal  known  to 
be  dangerous  which  injures  another  to  the  same 
degree  of  responsibility  as  in  cases  of  wanton  in- 
Jury,  and  the  fact  that  the  person  uijured  u  tres- 
passing does  not  exonerate  such  owner  from  the 
consequences  of  his  negligence.  Marble  v.  Ross, 
124  Mass.  44. 

If  a  man  keep  a  watch  dog  which  is  fierce  and 
dangerous  and  a  trespasser  is  injured  the  latter 
may  recover  against  the  owner  of  the  dog.  Car- 
roll V.  Staten  Island  R.  Co.  68  N.  Y.  186, 17  Am.  Rep. 
221. 

So  where  a  man  left  a  ferocious  dog  to  guard  his 
sleigb,  which  was  left  standing  in  a  village  street, 
he  was  held  liable  for  the  Injuries  Inflicted  by  it 
upon  a  child  who  meddled  with  a  whip  Ijring  there- 
in.   Meibus  v.  Dodge,  88  Wis.  806, 20  Am.  Rep.  6. 

H.  P.  F. 
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NEW  YORK  COURT  OP  APPEALS. 


George  G.  MANNING  et  al,  Respta., 

V. 

Louis  P.  BECK  et  al.,  Appt$.  , 


(. 


N.  y ) 


1.  A  creditomrlio  does  not  know^  of  his 
debtor's  intention  to  make  a  g^eneral 
aosi^punent  for  oredtton  at  the  time  of  takioR 
a  bill  of  sale  for  an  honest  debt  is  not  affected  by 
such  intention  so  as  to  make  the  transfer  a  part  of 
the  subsequent  assignment  and  brin?  it  within 
the  N.  Y.  Act  of  1887  restricting  preferences  in 
such  assignments. 

S.  A  flnding  that  a  son  to  whom  a  bill  of 
sale  "WBM  (made  Iby  his  fkther  shortly 
before  a  g^eneral  assi^^ment  had 
knowledge  of  the  fatber^s  Intent  to  hinder 
and  defraud  oreditorSvand  also  that  he  oonspjred 
with  him  to  prefer  creditors  in  violation  of  the 
statute,  cannot  be  construed  as  a  finding  of 
fraud  as  to  .creditors  irrespective  of  the  statute 
as  to  preferences  where  the  case  was  decided  on 
the  theory  that  the  bill  of  sale  must  be  construed 
with  the  assignment. 

(December  1, 1891.) 

APPEAL  by  defendaDts  from  a  judgment  of 
the  Geueral  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  a 
Special  Term  for  Monroe  County,  in  favor  of 
piaintifits,  in  an  action  brought  to  set  aside  a 
bill  of  sale  and  general  assignment  for  benefit 
of  creditors  and  to  procure  an  accounting  for 
the  property  and  its  delivery  to  a  receiver  and 
to  have  plaintiff's  judgment  .declared  a  first 
lien  thereon.     Eeversed. 

Statement  by  Peekham,  J.: 

The  appellants  in  this  action  were,  at  the 
time  of  the  commencement  thereof,  judgment 
creditors  of  the  defendant  Louis  P.  Beck,  and 
they  brought  the  action  against  him  and  Wil- 
liam H.  Beck  and  H.  Israel  Weinberg  for  the 
purpose  of  setting  aside  a  bill  of  sale  executed 
by  Louis  P.  to  William  H.  Beck,  and  an  assign- 
ment T^ithout  preferences  for  the  benefit  of 
creditors,  executed  b^  Louis  P.  Beck  to  the 
defendant  H.  Israel  Weinberg.  The  complaint 
alleged  that  the  bill  of  sale  and  the  assignment 
were  executed  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  the 
defendant  Louis  P.  Beck,  and  it  set  forth  vari- 
ous facts  supporting,  as  the  plaintiffs  alleged, 
that  statement.  The  complaint  also  alleged 
that  the  making  of  the  bill  of  sale  by  Louis  r., 
and  its  delivery  to  the  defendant  William  H. 
Beck,  and  the  making  of  the  general  assign- 
ment to  the  defendant  Weinberg,  were  all 
parts  of  one  transaction,  and  that  such  papers 
were  executed  in  order  to  avoid  the  statute  of 
the  Stale  of  New  York  forbidding  the  prefer- 
ring of  creditors  in  a  general  assignment  to  an 
extent  greater  than  one  third  of  the  assets  of 
the  person  making  the  same.  The  plaintiffs 
demanded  judgment  that  the  assignment  to 


the  defendant  Weinberg  should  be  adjudged 
fraudulent  and  set  aside;  also  that  the  bill  of 
sale  should  be  adjudged  fraudulent  as  against 
these  plaintiffs:  and  that  the  defendant  Wil- 
liam H.  Beck  should  be  directed  to  transfer 
and  deliver  the  property  mentioned  in  the  bill 
of  sale,  or  so  much  thereof  as  might  remain  in 
his  hands  at  the  commencement  of  this  action, 
to  a  receiver  to  be  appointed  by  the  cotJrt,  and 
that  he  should  in  the  meantime  be  enjoined 
from  disposing  of  or  meddling  or  interfering 
with  such  propertv;  also  that  the  defendant 
William  H.  Beck  should  be  directed  to  account 
for  and  deliver  to  the  receiver  the  proceeds  of 
the  sale  of  any  property  which  had  been  or 
might  thereafter  be  made  bv  him;  also  that  the 
deu;ndant  Weinberg  should  be  directed  and 
required  to  account  for  and  transfer  to  the  re- 
ceiver all  the  property  which  had  already  or 
which  might  thereafter  come  into  his  hands  as 
such  assignee;  and  that  the  receiver  should, 
after  paying  out  of  the  fund  so  coming  into 
his  hands,  nis  lawful  commissions  and  ex- 
penses, dispose  of  the  same  in  payment  of  these 
plaintiffs'  judgments,  and  that  such  judgments 
should  be  declared  a  lien  superior  to  all  other 
claims  upon  the  funds  and  property  coming 
into  the  hands  of  such  receiver.  The  defend- 
ants by  their  answer  denied  all  allegations  of 
fraud,  and  also  any  intention  to  hinder,  delay, 
or  defraud  the  creditors  of  Louis  P.  Beck;  and 
also  denied  various  other  of  the  allegations  in 
the  complaint.  Upon  motion  at  special  term, 
a  receiver  of  the  defendant  Louis  P.  Beck  was 
appointed  to  take  possession  of  and  hold  all  the 
estate,  debts,  property,  equitable  interests,  and 
things  in  action  of  the  defendant  Louis  P. 
Beck,  transferred  to  the  defendant  William  H. 
Beck,  or  to  the  defendant  H.  Israel  Weinberg, 
by  the  general  assignment  already  referred  to. 
The  receiver  was  directed  to  hold  such  prop- 
erty pending  this  action.  The  action  was 
tried  before  one  of  the  justices  of  the  supreme 
court,  sitting  in  equity,  and  judgment  was 
thereupon  ordered  for  tne  plaintiffs,  and  a  de- 
cree was  entered  setting  aside  the  bill  of  sale 
from  Louis  P.  Beck  to  the  defendant  William 
H.  Beck,  and  also  the  general  assignment  from 
Louis  P.  Beck  to  the  defendant  Weinberg,  as 
fraudulent  and  void  as  to  these  plaintiffs.  It 
was  further  decreed  that  the  defendant  William 
H.  Beck  should  account  for  and  deliver  to  the 
receiver  appointed  in  the  action  all  the  property 
transferred  to  him  by  the  bill  of  sale,  as  well  as 
the  proceeds  of  all  sales  of  such  propertv,  or 
any  part  thereof,  as  mi^ht  have  been  nuiae  by 
him,  and  that  he  should  account  for  all  the 
property  sold  by  him  before  the  appointment 
of  the  receiver,  to  the  full  value  thereof.  It 
was  further  decreed  that  the  defendant  Wein- 
berg should  account  for  and  turn  over  to  the 
receiver  all  the  property  which  passed  to  him 
by  the  assignment;  that  the  several  judgments 
so  recovered  by  these  plaintiffs  against  Louis 
P.  Beck  were,  and  each  of  them  was,  a  lien 
superior  to  all  pother  claims  upon  the  funds 


NoTB.— Asto  how  far  a  bill  of  sale  constitutes  an 
assignment  for  creditors,  see  n»yte  to  Akers  v. 
Rowan  <S.  C.)  10  L.  K.  A.  707. 

As  to  validity  of  preferences,  see  notes  to  Berger 
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V.  Yarrelmann  (N.  Y.)  12  L.  R.  A.  808;  Hancock  v. 
Wooten  (N.  C.)  11  L.  R.  A.  468;  Powell  v.  Kelly  (Ga.) 
8  L.  R.  A.  188;  MilUken  v.  Hathaway  (Mass.)  1  L.  R. 
A.  610. 
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and  property  coming  into  the  bands  of  the  re- 
ceiver; that  the  receiver  should,  after  paying 
his  lawful  commissions  and  expenses,  pay  to 
the  p1ainti£fs  in  this  action,  respectively,  the 
amounts  of  their  several  judgments,  with  in- 
terest upon  each  from  the  time  of  recovering 
the  same;  and  within  80  days  from  the  enter- 
ing of  the  judgment  the  receiver  was  directed 
to  make  and  render  an  account,  and  distribute 
the  funds  in  his  hands  in  accordance  with  the 
judgment  herein.     It  was  further  adjudged 
that  the  plaintiffs  should  recover  of  the  defend- 
ants Beck  their  costs  of  the  action.    Upon  the 
trial  the  court  found,  among  other  thines, 
these  facts,  viz.:    The  defendant  William  H. 
Beck  is  a  son  of  Louis  P.  Beck,  and  on  the  8d 
of  January,  1889,  the  father  was  indebted  to 
the  sou  to  the  extent  of  nearly  $5,000.    The 
father  was  the  owner  of  a  stock  of  goods  in  a 
store,  and  of  the  fixtures  therein,  and  on  the 
above-mentioned  day  be  conveyed  them  all  to 
his  son  by  a  bill  of  sale.    The  consideration 
for  the  execution  of  such  bill  was  an  agree- 
ment of  the  son  to  take  the  goods  described  in 
it  as  payment  of  the  debt  due  him,  and  his  as- 
sumption of  certain  indebtedness  of  the  father, 
which  he  agreed  to  pay,  and  the  payment  of  a 
small  amount  in  cash  to  the  father.*^    The  son 
was  entirely  solvent,  and  able  to  pay  the  debts 
which  he  assumed.    There  was  no  question 
but  that  the  consideration  for  the  bill  of  sale 
fuUy  equaled  the  value  of  the  goods  and  fixt- 
ures which  passed  under  it.     At  the  time  of 
the  execution  of  the  bill  of  sale  the  son  had  not 
the  slightest  knowledge  that  the  father  intended 
to  make  a  general  assignment  for  the  benefit 
of  creditors.    Weinberg,  the  assignee,  received 
certain  notes  from  the  father,  but  at  that  time 
he  did  not  know  that  he  contemplated  making 
an  assignment,  and  the  assignee  was  at  all 
times  ignorant  of  any  fraudulent  intent  on  the 
part  of  the  father.    The  assignment  for  the 
benefit  of  creditors  was  made  by  Louis  P.  Beck 
to  the  defendant  Weinberg  on  the  4th  day  of 
January,  1889,  in  the  afternoon,  and  the  as- 
signee duly  accepted  the  trust,  and  executed  a 
bond  for  the  faithful  discharge  of  his  duties; 
and  the  first  knowledge  William  H.  Beck  had 
of  the  making  of  the  assignment  was  on  the 
morning  of  the  5th  of  January,  1889,  when  he 
was  informed  of  the  fact  by  the  assignee.    At 
the  time  of  the  makingof  the  bill  of  sale  the 
defendant  William  H.  Beck  knew  that  Louis 
P.  Beck  was  insolvent.     The  findings  of  the 
court  in  relation  to  the  intent  of  the  father, 
which  accompanied  the  execution  of  the  bill 
of  sale  and  the  assignment,  are  particularly  set 
forth  in  the  opinion.    There  is  no  finding  that 
Louis  P.  Beck  executed  the  bill  of  sale  in  con- 
templation of  making  an  assignment  for  the 
benefit  of  his  creditors.    Other  facts  are  set 
forth  in  the  opinion. 

Jfr.  OeorgB  F*  Danforth,  for  appel- 
lants: 

The  Act  in  question  must  be  confined  in  its 
operation  to  the  tbin^  expressly  mentioned  or 
<lescribed,  and  that  is  an  assignment  in  trust 
for  the  benefit  of  creditors. 

United  StaUs  v.  McLeOan,  3  Sumn.  846. 

At  common  law  no  creditor  in  the  absence 
of  fraud  has  a  right  to  complain  of  the  dis- 
position which  an  insolvent  makes  of  his  prop 
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erty  in  the  payment  of  one  debt  rather  than 
another,  or  giving  security  which  shall  operate 
as  a  preference. 

Coats  V.  Donnell,  94  N.  Y.  178:  Williama  v. 
Wfiedon,  12  Cent.  Rep.  227,  109  N.  Y.  337; 
Citizens  Bank  of  Perry  v.  Williams,  38  N.  Y. 
S.  R.  836. 

The  omission  in  the  Assignment  Act  of 
words  of  special  prohibition,  and  especially  the 
omission  of  any  reference  to  the  various  other 
modes  by  which  a  debtor  might  lawfully  give 
preference  and  which  are  condemned  by  other 
statutes,  is  as  significant  as  the  positive  require- 
ments of  the  statute. 

Varnum  v.  Hart,  119  N.  Y.  105. 

Statutes  changing  the  common  law  must  be 
strictly  construed,  and  the  common  law  must 
be  held  no  further  abrogated  than  the  clear 
import  of  the  language  used  in  the  statute  ab- 
solutely requires. 

Fitzgerald  v.  Quann,  12  Cent.  Rep.  745,  109 
N.  Y,  441;  Dean  v.  Metropolitan  Blev.  R.  Co. 
119  N.  Y.  547. 

The  intent  and  object  of  the  statute  are  to 
regulate  proceedings  subsequent  to  the  assign- 
ment 

It  cannot  be  supposed  that  the  Legislature 
intended,  by  a  mere  **  side  wind  "  as  it  were, 
to  put  an  end  to  those  other  dealinjsrs  between 
a  debtor  and  creditor,  by  which,  at  his  option, 
and  without  the  intervention  of  a  trustee  or 
the  medium  of  a  trust,  the  debtor  had  given 
one  debt  a  preference  over  another. 

Juliand  v.  Bathbone,  39  N.  Y.  869;  Bayer 
Wheel  Co.  v.  Fielding,  2  Cent.  Rep.  511,  101 
N.  Y.  504;  Brown  v.  Guthrie,  110  N.  Y.  435. 

It  cannot  be  leathered  from  its  words  that 
there  was  any  intention  on  the  part  of  the 
Legislature  to  prohibit  preferences  or  to  in- 
clude in  its  provision  any  mode  of  disposing 
of  a  debtor's  property  except  a  general  assign- 
ment to  a  trustee. — but  if  there  had  been  such 
intention,  and  the  language  of  the  Act  fell 
short  of  expressing  it,  if  the  limitation  is  so 
worded  as  to  extend  to  one  method  of  dealing 
with  creditors  only,  then  other  methods 
might  be  adopted  with  impunity. 

Edwards  v.  HaU,  6  DeG.  M.  &  G.  89;  Alex- 
ander V.  Brame,  7  DeG.  M.  &  G.  589;  Jeffi-ies 
V.  Alexander,  8  H.  L.  Cas.  646;  United  States 
V.  McLellan,  3  Sumn.  345.  See  Lampson  v. 
Arnold,  19  Iowa,  479;  Van  Patten  v.  Burr,  52 
Iowa,  518. 

Mr.  Edward  .  F.  Welling^ton,  for  re- 
spondents: 

The  attempt  on  the  part  of  the  defendants 
to  dispose  of  substantially  the  whole  estate  of 
Louis  P.  Beck  among  creditors  whom  he 
wished  to  prefer  in  the  distribution  of  his 
assets,  so  that  the  illegal  preferences  would 
not  abate,  as  provided  for  in  Laws  of  1887, 
chap.  503,  was  a  fraud  upon  the  statute,  and 
a  fraud  upon  these  plaintiffs,  whom  they 
sought  by  indirection  and  management  to  de- 
prive of  Its  protection. 

Manning  v.  Beck,  54  Hun,  102;  Berger  v. 
Varrelmann,  12  L.  R.  A.  808.  127  N.  Y.  281; 
White  V.  Cotzhausen,  129  U.  S.  832,  32  L.  ed. 
678;  Spelman  v.  Freedman,  54  Hun,  410;  Daids 
V.  Harrington,  55  Hun,  109;  Wilcox  v.  Payne, 
28  N.  Y.  S.  R.  712;  lUinois  Watch  Co.  v.  Payne, 
38  N.  Y.  S.  R.  967. 
The  assignment  and  bill  of  sale  must  be  con- 


200 


New  York  Coubt  op  AppsALa 


Nov., 


Btrued  as  one  iDstrument  and  transaction.  Both 
were  properly  attacked  in  this  suit. 

Loos  ir.  Wilkinson,  1  L.  R.  A.  250,  110  N. 
Y.  195;  Su)eeUer  v,  Smith,  20  N.  Y.  8.  R.  62; 
Southard  v.  Benner,  73  N.  Y.  424;  Berger  v. 
Varrdmann,  supra;  First  Nat.  Bank  of  Jersey 
City  V.  Bard,  59  Hun,  529, 

A  conveyance  to  one  having  knowledge  of 
his  ;?rantor  8  intent  to  defraud  is  void  as  against 
creditors,  though  such  grantee  pays  full  value, 
and  he  is  not  entitled  to  relief  as  to  the  pay- 
ments made  by  him. 

Union  Nat,  Bank  of  Albany  v.  Warner,  12 
Hun,  806;  Wood  v.  Bunt,  88  Barb.  802;  Briggs 
V.  Aierrill,  58  Barb.  400;  FuUerton  v.  ViaU,  42 
How.  Pr.  294. 

Peckham,  J.,  delivered  the  opinion  of  the 
court: 

By  chapter  508  of  the  laws  of  this  State,  passed 
in  1887,  it  was  enacted  that,  'Mn  all  ireneral 
assignments  of  the  estates  of  debtors  for  the 
benefit  of  creditors  hereafter  made,  any  prefer- 
ence created  therein  .  .  .  shall  not  be 
valid  except  to  the  amount  of  one  third  in 
value  of  the  assigned  estate  left  after  deducting 
.  .  .  the  costs  and  expenses  of  executing 
such  trust;  and  should  one  third  of  the  assets 
of  the  assignor  be  insufficient  to  pay  in  full 
the  preferred  claims  to  which,  under  the  pro- 
visions of  this  section,  the  same  are  applicable, 
then  the  said  assets  shall  be  applied  to  the  pay- 
ment of  the  same  pro  rata  to  the  amount  of 
said  preferred  claims. "  The  provisions  of  this 
Act  have  l)een  under  review  in  the  second  di- 
vision of  this  court  in  the  case  of  Berger  v. 
Varrelmann,  127  N.  Y.  281,  12  L.  R.  A.  808, 
and  whatever  has  been  therein  decided  we  re- 
gard as  conclusive  upon  us  to  the  same  extent 
as  if  decided  by  us.  That  action  was  brought 
by  judgment  creditors  of  the  assignor,  to  set 
aside  a  judgment  entered  against  them  by  con- 
fession as  in  fraud  of  an  assignment  by  them 
executed  immediately  after  the  confession  of 
such  judgment,  and  to  recover  for  the  benefit  of 
the  estate  of  the  assignors  the  amount  realized 
on  the  sale  under  the  judgment.  The  ground 
of  the  action  was  that  the  judgment  was  con- 
fessed by  the  judgment  debtors  in  contempla- 
tion of  the  subsequent  assignment  made  by 
them,  and  for  the  purpose  of  creating  a  prefer- 
ence by  such  judgment  for  more  than  the 
amount  permitted  by  the  statute.  It  was  held 
that  the  provisions  of  the  Act  were  not  confined 
to  preferences  in  the  assignment  itself,  but 
that  they  applied  to  those  created  bv  a  sepa- 
rate instrument  in  contemplation  of  the  assign- 
ment, including  all  the  instrumentalities  which 
the  insolvent  debtor,  in  contemplation  of  such 
general  assignment,  voluntarily  employed  to 
give  a  preference.  But  a  question  arose  in  the 
case  whether  the  Act  applied  as  against  a  judg- 
ment creditor  by  confession,  who  had  no 
knowledge  that  the  debtor  confessing  the 
judgment  intended  to  follow  it  with  an  assign- 
ment. The  learned  chief  judge,  in  the  course 
of  the  opinion,  considered  (not  decided)  the 
case  upon  the  theory  that  the  creditor  had  no 
knowledge  when  he  took  bis  confession  of 
judgment  that  the  debtor  contemplated  mak- 
ing a  general  assignment,  and  said  that  he 
thought  it  might  well  be  decided  upon  that 
theory;    but  because  some  of  his   brethren 
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thought,  in  the  absence  of  a  finding  of  fact  that 
the  creditor  had  this  knowledge,  the  judgment 
by  confession  should  not  [be  set  aside,  but  al- 
lowed to  stand  as  a  valid  preference  to  the  ex- 
tent of  one  third  of  the  estate  of  the  assignors^ 
he  proceeded  to  discuss  the  question  of  knowl- 
edge by  the  creditor,  and  from  the  whole  evi- 
dence he  came  to  the  conclusion  that  the  cred- 
itor had  such  knowledge,  and  that  the  court 
was  required,  under  the  rule  as  to  implying 
facts,  to  infer,  in  support  of  the  judgment  un- 
der review,  that  the  creditor  knew,  when  he 
took  his  confession  of  judgment  and  made  his 
levy,  that  the  judgment  debtor  then  contem- 
plated making  a  general  assignment.  A  ma- 
jority of  the  court  agreed  in  this  view,  and  the 
judgment  by  confession  was  set  aside.  Some 
of  the  members,  however,  thought  that  the  fact 
of  knowledge  could  not  be  implied,  and,  as  it 
had  not  been  found,  they  dissented  from  the 
views  of  the  majority.  This  case  is  therefore 
authority  for  holding  that,  when  the  creditor 
has  knowledge  that  the  judgement  is  confessed 
by  the  debtor  in  conteknplation  of  his  assign- 
ment for  the  benefit  of  creditors,  the  judgment^ 
under  the  facts  set  forth  in  the  case,  will  be  re- 
garded as  in  violation  of  the  statute. 

The  case  under  discussion  here  does  not 
come  within  the  authority  of  that  just  cited. 
A  careful  examination  of  some  additional  facts 
found  by  the  learned  court  herein  is  necessary 
in  order  to  determine  precisely  what  is  the 
status  of  the  case  before  us.  By  the  fifty-first 
finding,  the  court  found  that  the  bill  of  sale 
and  the  assignment  to  Weinberg  were  one 
transaction,  and  were  both  made  tor  the  pur- 
pose and  with  the  intent  on  the  part  of  the 
vendor  and  assignor  to  cheat,  hinder,  and  de- 
fraud his  creditors,  and  to  divide  his  property 
among  creditors  whom  he  wished  to  prefer,  in 
violation  of  the  laws  of  the  State  of  New  York 
forbidding  the  creation  of  preferences  in  any 
assignment  to  an  extent  greater  than  the  assets 
of  the  person  making  such  assignment,  and 
for  the  purpose  of  evading  such  statute,  and 
cheating  and  defrauding  his  said  other  credi- 
tors. By  the  fifty-second  findine  the  court 
found  that  the  vendee  William  H.  Beck  had,  at 
the  time  of  the  making  of  the  bill  of  sale  and  of 
transferring  and  disposing  of  the  notes,  (here- 
tofore mentioned,)  actual  knowledge  of  the  in- 
tent of  the  vendor  and  assignor  (his  father)  to 
cheat,  hinder,  delay,  and  defraud  his  creditors. 
By  the  fifty-third  finding  the  court  found  that 
the  two  Becks,  father  and  son,  at  the  time 
when  the  bill  of  sale  was  executed  and  for  a 
long  time  prior  thereto,  had  connived  and  con- 
spired together  to  cheat  and  defraud  the  cred- 
itors of  the  father,  and  to  dispose  of  all  his 
property  of  any  value  among  his  friends  whom 
be  wished  to  prefer,  in  violation  of  the  laws  of 
the  State  of  New  York  prohibiting  any  prefer- 
ence beyond  the  amount  of  one  third  of  the 
assets  of  the  person  making  the  general  assign- 
ment. In  the  first  of  these  three  findings  the 
intention  of  the  vendor  and  assignor  Beck  is 
alone  spoken  of.  The  finding,  in  substance,  is 
that  it  was  his  intention  to  cheat  some  of  his 
creditors  by  dividing  his  property  among  other 
creditors  whom  he  wished  to  prefer,  in  viola- 
tion of  the  laws  of  New  York,  and  by  evad- 
ing those  laws.  The  court  finds  that  this  in- 
tention of  the  elder  Beck,  the  son,  William  H» 
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Beck,  had  actual  kDOwledge  of  at  the  time  of 
the  makiDff  of  the  bill  of  sale.  It  is  not  claimed 
that  the  Irst  above-mentiODed  finding  was 
intended  to  refer  to  these  instroments  as^  having 
been  executed  with  the  intent  to  hinder,de]ay, 
or  defraud  creditors  under  those  sections  of 
the  statute  relating  to  fraudulent  conveyances. 
3  Rev.  Stat.  p.  137,  §§  1-8.  The  learned 
counsel  for  the  plaintiff  cites  the  finding  for 
the  sole  purpose  of  sustaining  bis  claim  that 
the  bill  of  sale  and  assignment  were  set  aside 
because  upon  their  face  tbey  were  a  fraud  ui>on 
the  statute  relating  to  preferences  in  general 
assignments. 

The  exact  extent  of  the  knowledge  imputed 
to  the  son  by  the  second  of  these  findings  is 
rendered  somewhat  plainer  by  referring  to  the 
sixteenth  and  one  hundred  and  first  findings  of 
fact  made  by  the  court  upon  the  request  or  the 
defendants.  Those  findings  are,  respectively, 
(1)  that,  at  the  time  of  the  purchase  by  the  son 
from  the  father  through  this  bill  of  sale,  the 
son  did  not  know  that  the  father  inteoded  mak- 
ing a  general  assignment  for  the  benefit  of  his 
creditors;  (2)  that  the  son  first  learned  of  the 
assignment  made  by  his  father  to  Weinberg 
the  dav  after  it  was  made,  when  he  was  told  of 
it  by  tue  assignee.  So  far  as  the  son  is  con- 
cerned, taking  into  consideration  his  ignorance 
of  the  existence  of  any  intention  on  the  part  of 
his  father  to  thereafter  make  an  assignment, 
all  the  knowledge  that  can  be  imputed  to  the 
son  by  the  fifty-second  finding  is  that  he  knew 
of  his  father's  intention  to  execute  the  bill  of 
sale,  and  that  it  would  operate  as  a  preference 
to  those  creditors  benefiting  by  it.  Of  any  in- 
tention on  the  part  of  the  father  to  hinder  and 
defraud  creditors,  by  making  an  assignment 
upon  the  heel':  of  the  bill  of  sale,  the  son  is  by 
the  express  finding  of  the  court  entirely  acquit- 
ted. The  court,  m  order  to  characterize  the 
intent  of  the  father,  connects  the  execution  of 
the  bill  of  sale  on  one  day,  with  the  execution 
of  the  assignment  on  a  subsequent  day,  and 
calls  them  one  transaction :  and  then  finds  that 
both  were  made  for  the  purpose  of  hindering 
and  defrauding  the  creditors  of  the  father  by 
dividing  his  property  in  a  manner  not  permit- 
ted bv  the  statute.  These  findings  show  the 
fact  tnat  a  preference  was  intentionally  given 
to  the  son  and  others  by  the  execution  of  the 
bill  of  sale  by  the  insolvent  father,  and,  unless 
that  fact  constituted  a  violation  of  the  statute 
as  to  preferences,  there  is  no  finding  that  the 
son  was  aware  of  any  intent  on  the  part  of  the 
father  to  violate  that  statute. 

It  is  claimed  that  the  fifty-third  finding  is  a 
finding  of  actual  fraud  and  conspiracy  sepa- 
rated from  the  bill  of  sale  and  assignment,  and 
in  which  fraud  the^  were  the  culminating 
acts.  Bearing  in  mmd  the  ignorance  of  the 
son  as  to  any  mtent  on  the  part  of  the  father 
to  make  an  assignment,  the  result  of  the  find- 
ing is  that  the  father  meant  to  pay  or  secure 
some  of  his  creditors  by  making  this  bUl  of 
sale,  and  the  son  conspired  with  the  father  to 
that  end,  the  effect  of  which,  the  court  says, 
would  be  to  prefer  some  of  the  creditors  to  a 
greater  amount  than  one  third  of  the  property 
of  the  vendor;  and  this  connivance  and  action 
the  court  characterizes  as  a  conspiracy  to 
cheat  and  defraud  creditors,  and  a  violation  of 
the  ]aw«  of  New  York  in  regard  to  preferences. 
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There  was  no  conspiracy  to  execute  this  bill  of 
sale,  and  to  thereafter  make  an  assignment,  for 
the  court  finds  the  son  was  ignorant  of  an  in- 
tent by  the  father  to  execute  such  an  instru- 
ment, and,  indeed,  it  fails  to  find  even  that  the 
father  had  such  intention  when  the  bill  of  sale 
was  made.  Of  course  a  mere  conspiracy  to 
cheat  and  defraud  amounts  to  nothing  {Brack- 
ett  V.  Gri^mld,  112  N.  Y.  454);  and,  if  an  in- 
tent to  defraud  creditors  is  only  proved  by  the 
doing  of  perfectly  lawful  acts,  the  mere  fact 
that  such  acts  are  charged  as  being  done  pur- 
suant to  a  conspiracy"  is  immaterial.  The 
finding  of  the  court  of  an  intent  to  cheat  and 
defraud  creditors  is  based  upon  the  finding  of 
a  conspiracy  to  dispose  of  all  the  father's  prop- 
erty among  bis  friends,  in  violation  of  this 
statute;  and  the  alleged  intent  to  illegally  dis- 
pose of  the  property  or  to  violate  the  statute  is 
based,  so  far  as  the  son  is  concerned,  upon  the 
fact  of  the  execution  of  the  bill  of  sale  by  the 
father,  with  the  knowledge  and  connivance  of 
the  son  ,the  result  of  which  was  to  give  a  prefer- 
ence to  the  son  and  those  other  creditors  whose 
debts  were  to  be  paid  by  the  son.  If  this  were 
an  illegal  act,  where  the  son  was  in  ignorance 
of  any  intent  on  the  part  of  the  father  to  there- 
aft4>r  execute  a  general  assignment,  then  such 
act  might  be  characterized  as  one  which  did 
hinder,  delay  and  defraud  creditors;  otherwise 
not. 

My  examination  of  these  findings  of  fact  has 
been  quite  minute,  because  of  the  claim  made 
by  the  learned  counsel  for  the  plaintiffs  that 
there  was  a  substantial  finding  of  fraudunder 
the  statutes  relating  to  fraudulent  conveyances, 
irrespective  of  any  alleged  fraud  arising  from 
any  intentional  evasion,  or  attempt  at  evasion^ 
of  the  Act  of  1887;  but  I  cannot  see  that  any 
such  construction  can  be  fairly  placed  upon 
what  has  been  found  by  the  trial  court.  A 
reference  to  the  opinions  of  the  court  makes  the 
matter  still  more  clear,  as  it  there  appears  that 
the  case  was  decided  upon  the  theory  that  the 
bill  of  sale  and  the  assignment  must  be  con- 
strued together;  and,  although  there  was  a 
cunningly  devised  scheme  to  accomplish  by 
indirection  what  he  was  prohibited  by  statute 
from  doing  directly,  the  vendor  and  assignor 
must  be  held  to  have  failed  in  such  purpose. 

The  question  is  therefore  now  fairly  before  us, 
whether  a  creditor  who  procures  a  bill  of  sale 
from  an  insolvent  debtor  in  pa^rment  of,  or  as 
security  for,  an  honest  and  subsisting  debt,  and 
in  ignorance  of  any  intention  on  the  part  of  the 
debtor  to  make  thereafter  a  general  assignment, 
can  hold  it  as  against  the  wor]d,even  though  the 
property  passing  under  the  bill  of  sale  exceed 
one  third  of  the  assets  of  the  vendor.  If  the 
preference  were  contained  in  the  general  as- 
signment itself,  we  have  no  trouble  in  con- 
cluding that  it  would  be  unlawful  if  in  excesa 
of  the  one  third  of  the  assets  of  the  assignor, 
entirely  irrespective  of  the  question  whether 
the  creditor  was  ignorant  of  the  preference 
when  the  assignment  was  made,  or  whether 
he  was  ignorant  of  the  intention  of  the  assignor 
to  make  suck  assignment.  In  that  ca-^e  the 
af^gnor  attempts  to  do  in  the  very  instru- 
ment itself  that  which  the  statute  says  he 
shall  not  do  in  such  an  instrument.  The 
inhibition  of  the  statute  is  not  limited  to 
the  condition  that  the  creditor  shall  be  in  ig- 


1302 


New  York  Coubt  of  Appeals. 


Nor., 


norance  of  the  preference.  Such  preference 
shall  not  be  made,  says  the  statute,  and,  if 
made,  it  shall  be  void  ioT  the  excess  over  one 
third  Ihe  assets.  If  the  creditor  attempts  to 
take  the  prefereDce,  he  does  it  by  virtue  of 
the  very  insfrument  which  the  statute  says 
shall  not  give  it,  or,  if  it  do  give  it,  that 
it  shall  be  void  for  the  excess.  There  is 
no  room  for  argument  in  such  case.  But 
it  is  an  entirely  different  matter  where  a 
preference  is  given  by  reason  of  an  instrument 
which  the  debtor  ordinarilv  has  full  power  to 
execute  and  deliver  for  tne  very  purpose  of 
thereby  giving  a  preference,  and  which  a  cred- 
itor has  like  Full  power  to  receive  for  the  pur- 
pose of  thereby  receiving  such  preference.  In 
such  case  it  seems  to  me  an  important  consid- 
eration to  inquire  whether  at  the  time  the  secu- 
rity was  taken  or  the  debt  paid,  the  creditor 
knew  the  debtor  was  insolvent,  and  intended 
to  follow  the  bill  of  sale  by  an  assignment  for 
the  benefit  of  his  creditors,  and  to  thus  devest 
himself  of  all  control  over  his  property.  If  he 
had  such  knowledge,  it  would  be  entirely  prop- 
er, as  was  held  by  the  second  division,  to  regard 
the  confession  of  judgment  as  one  of  the  in- 
strumentalities employed'  by  the  debtor  in 
contemplation  of  making  an  assijpment,  for 
the  purpose  ofgiving  a  preference  m  violation 
of  the  Act.  Whether  it  should  be  regarded 
as  one  of  such  instrumentalities  ought,  as  it 
aeems  to  us,  to  depend  somewhat  upon  the 
state  of  mind  of  the  creditor.  If  he  had 
knowledge  that  the  debtor  intended  to  make  an 
assignment,  and  that  the  security  was  given 
with  the  intent  that  it  should  result  in  conse- 
quence of  the  assignment  in  a  violation  of  the 
provisions  of  the  Act,  then  we  think  the  secu- 
rity should  be  adjudged  ineffectual.  In  such 
case  the  creditor,  in  effect,  participates  with 
the  debtor  in  an  attempt  to  violate  the  Act. 
But  even  then,  how  far  the  judgment  should 
go  is  worthy  of  some  inquiry  when  the  ques- 
tion shall  arise.  Whether  it  should  set  aside 
the  whole  security,  or  leave  it  to  fare  with  the 
rest  under  the  assignment,  to  the  extent  of  one 
third  of  the  debtors  assets,  in  accordance  with 
the  Act,  we  do  not  now  determine. 

It  is  said  that  the  statute  is  aimed  at 
the  debtor  and  his  action  alone,  and  that  it 
docs  not  affect  the  creditor;  and  hence,  if  the 
debtor  makes  an  illegal  preference,  and  thus 
violate  the  statute,  the  intent  or  knowledge  of 
the  creditor  is  immaterial,  and  the  preference 
in  excess  of  the  amount  permitted  by  the  stat- 
ute must  be  disregarded .  This  may  well  be 
true  when  the  preference  which  the  debtor 
makes  is  contained  in  the  very  instrument  de- 
scribed in  the  statute.  Any  preference  the 
debtor  therein  makes  which  runs  counter  to  the 
statute  must  be  treated  as  the  statute  directs,  and 
the  intent  of  the  assignor  in  giving  the  prefer- 
ence is  wholly  immaterial.  But  the  statute 
does  not,  and  was  not  intended  to,  prevent  a 
creditor  from  obtaining  payment  of,  or  a  se- 
curity and  thereby  a  preference  for,  his  debt, 
even  from  an  insolvent  debtor;  and  where  a 
court  is  asked  to  set  aside  a  security  which  is 
disconnected  from  and  prior  to  any  general  as- 
sijrament.  on  the  ground  that  it  is  in  violation 
or  the  Act  in  relation  to  preferences  in  general 
assignments,  it  at  once  becomes  a  question 
whether  that  Act  was  ever  intended  to  cover  a 
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case  where  the  creditor  obtaining  or  availing 
himself  of  such  securities  was  ignorant  of 
any  existing  intention  on  the  part  of  the  debtor 
to  thereafter  perform  an  entirely  separate  act 
and  make  a  general  assignment.  It  does  not, 
in  terms,  cover  such  a  case,  and  we  think  it 
should  not  be  thus  extended  by  construction. 
In  White  v.  GoUhausen,  129  U.  S.  820,  S3 
L.  ed.  677,  it  appeared  that  it  was  the  intention 
of  the  debtor,  by  the  means  he  adopted,  to 
give  to  his  mother  and  relatives,  and  it  was 
their  intention  to  obtain,  a  preference  over  all 
other  creditors;  and  what  was  done  was  in  ex- 
ecution of  a  scheme  for  the  appropriation  of 
the  estate  by  the  debtor's  family,  to  the  exclu- 
sion of  the  other  creditors,  thereby  avoiding  a 
general  assignment.  In  that  case  the  supreme 
court  was  administering  the  law  of  Illinois, 
and  the  learned  judge,  m  the  course  of  bis 
opinion,  said  that  where  an  insolvent  debtor 
recognizes  the  fact  that  he  can  no  longer  go 
on  in  business,  and  determines  to  yield  the 
dominion  of  his  entire  estate,  and  in  execution 
of  that  purpose,  or  with  intent  to  evade  the 
statute,  transfers  all,  or  substantially  all,  his 
property  to  a  part  of  his  creditors,  in  order  to 
provide  for  them  in  preference  to  other  cred- 
itors, the  instrument,  or  instruments  by  which 
transfers  are  made  and  that  result  is  reached, 
whatever  their  form,  will  be  held  to  operate  as 
an  assignment,  the  benefits  of  which  may  be 
claimed  by  any  creditor,  not  so  preferred,  who 
will  take  appropriate  steps  in  a  court  of  equity 
to  enforce  the  equality  contemplated  by  the 
statute.  Such,  said  the  judge,  we  think  is  the 
necessary  result  of  the  decisions  in  the  highest 
court  of  Illinois.  The  Act  there  under  con- 
sideration was  a  statute  of  Illinois  prohibiting 
the  preference  in  an  assignment  of  any  debt  or 
liability  over  another,  and  declaring  such  pref- 
erence void.  Taking  the  facts  into  considera- 
tion as  shown  in  that  case,  viz.,  a  scheme  en- 
tered into  by  all  the  family,  debtor  and  cred- 
itors, to  give  and  to  obtain  a  preference  over 
all  other  creditors,  and  by  means  of  such 
scheme  to  appropriate  the  entire  estate  of  such 
debtor  to  his  own  family,  and  to  the  exclusion 
of  all  other  creditors,  it  does  not  seem  a  great 
strain  upon  the  statute  to  hold  such  a  scheme 
void.  But  we  have  no  such  case.  Instead  of 
a  scheme  shared  in  by  the  creditors  to  appro- 
priate property  in  evasion  of  the  statute,  there 
is  entire  ignorance  upon  the  part  of  the  cred- 
itor of  nny  such  scheme,  and  there  is  the  fact 
that  the  creditor  is  only  doin^  an  act  which 
has  always  heretofore  been  entirely  legal,  via., 
obtaining  security,  and  probably  thereby  a 
preference  in  the  payment  of  his  debt  from  an 
insolvent  debtor.  In  the  case  in  the  supreme 
court  it  is  recognized  that  the  statute  of  Illinois 
does  not  contravene  the  general  rule  that  a 
debtor,  when  financially  embarrassed,  may  in 
good  faith  compromise  his  liabilities,  sell  or 
transfer  property  in  payment  of  debts,  or 
mortgage  or  pledtge  it  as  security  for  debts,  or 
create  a  lien  upon  it  by  means  of  a  judgment 
confessed  in  favor  of  his  creditor.  But  all 
these  acts  which  might  otherwise  be  valid, 
and  which  a  creditor  would  have  the  right  to 
avail  himself  of,  are  to  be  declared  void  if  the 
debtor  has  at  that  time  recognized  the  fact  that 
he  can  no  longer  go  on  with  his  business.  Our 
statute  does  not  in  terms  cover  such  a  case. 
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■ADd  differs  also  from  the  niinois  statute,  which 
declares  void  all  preferences.  It  does  not 
seem  to  us  that  either  the  letter  or  the  spirit 
of  our  statute  covers  a  case  where  the  creditor 
is  ignorant  of  any  intended  violation  of  the 
statute  by  the  debtor,  and  where  the  act  of  the 
creditor  is  simply  to  obtain  securitv  for  the 
payment  of  an  honest  debt  due  from  tlie  debtor 
to  himself. 

We  are  disposed  to  agree  with  the  Supreme 
Court  of  Pennsylvania,  as  the  doctrine  of  that 
•court  is  announced  in  Lake  Shore  Bkg.  Go,  v. 
FvUer,  110  Pa.  156,  1  Cent.  Rep.  109,  where 
the  court  says:  *'  Nor  can  we  agree  that  a 
mere  intent  of  the  debtor,  unexpressed  to  the 
creditor,  to  give  him  a  preference  by  paying 
or  securing  the  debt,  although  he  at  the  time 
contemplated  and  soon  after  executed  a  gen- 
eral assignment,  operated  to  defeat  such  pref- 
erence on  the  ground  that  it  \a  contrary  to  the 
Act  of  1848.  Such  an  intent  is  not  unlawful, 
and  cannot  be  inferred  from  a  proper  act. 
But,  even  if  it  were,  the  creditor,  who  has  a  per- 
fect right  to  accept  payment  or  security  of  his 
•debt,  and  has  not  participated  in  the  illegal, 
iinlawful  intent,  should  not  be  compelled  to 
forfeit  his  preference  in  that  amount.  He,  at 
least,  is  innocent,  and  may  in  good  conscience 
hold  the  advantage  he  has  obtained." 

It  has  been  urged  that  by  this  construction 
the  statute  may  &  easily  evaded.  It  is  said  a 
failing  debtor  may  prefer  his  favorite  creditors 
by  separate  instruments,  and  then  make  a  gen- 
eral assignment  and  as  a  result  his  favored 
creditors  will  be  paid  in  full,  and  those  pro- 
vided for  in  the  assignment  will  get  nothing. 
Those  creditors,  Iiowever,  who  participated  in 
or  were  cognizant  of  the  intent  of  the  debtor, 
could  not  avail  themselves  of  their  securities 
heyond,  at  any  rate,  the  statutory  rate  {Berger 


V.  Varrelmann,  above  referred  to);  and  as  to 
those  creditors  who  were  ignorant  of  any  such 
intent  it  is  not  perceived  that  any  great  mis- 
fortune would  attend  the  allowance  of  their 
securities  in  the  same  way  as  has  been  legal 
for  hundreds  of  years  past.  The  debtor  might 
neglect  to  make  an  assignment  at  all,  and  then 
it  would  look  as  if  the  acts  of  preference  would 
be  legal.  The  Statute  of  1887,  at  any  rate, 
does  not  cover  such  a  state  of  facts,  and  we  do 
not  feel  at  liberty  to  enlarge  its  provisions  by 
construction,  so  as  to  bring  such  facts  within 
the  condemnation  of  the  statute.  If  it  be 
thought  good  policy  so  to  do,  the  Lesrislature, 
and  nof  this  court,  is  the  body  to  which  appli- 
cation should  be  made  to  effect  such  change 
in  the  law. 

There  are  many  other  facts  found  by  the 
trial  court,  and  not  herein  alluded  to,  which 
the  counsel  for  plaintiffs  claims  are  evidence 
of  actual  fraud  on  the  part  of  the  defendants 
herein,  within  the  statute  relative  to  fraudulent 
conveyances.  The  findings  of  the  court,  as  we 
have  seen,  go  upon  the  ground  that  the  intent 
of  the  debtor  to  violate  the  Statute  of  1887  was 
a  fraud,  and  hence  a  hindrance  and  delay  to 
creditors.  The  actual  fraud  has  not  been 
found,  and  we  do  not  feel  like  disposing  of 
this  case  upon  a  fact  not  found  or  passed  upon 
by  the  court  below,  while  repudiating  the 
real  ground  upon  which  the  judgment  was 
founded.  The  actual  fraud  claimed  by  the 
counsel  for  the  plaintiffs  may  be  proved  on  the 
new  trial,  and,  if  found  as  a  fact  by  the  court 
or  jur^,  will  dispose  of  the  case  in  favor  of 
plaintiffs. 

We  think  the  judgment  should  be  reversed ^ 
and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

All  concur,  except  Earl*  J.,  not  voting. 


WISCONSIN  SUPREME  COURT. 


Mary  STREET,  jRe*p/., 
». 

J.  A.  JOHNSON,  Appt. 


(. 


wis. 


) 


1.  One  iirlio  sells  and  deliTers  a  paper 
*  containlnif  a  libel  te  presumed  to  know  that 
itoontalng  the  libel  in  the  absence  of  proof  to  the 
contrary. 

8«  A  «9omplaint  fbr  libel  char§;in£f  the 
sale  of  papers  containing  a  libelous  article 
need  not  affirmatively  allege  that  defendant 
knew  that  such  articles  were  contained  in  the 
papers  sold. 

(November  17, 1891.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Doup:las  County  overrul- 
ing a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    Afflrmed. 

Note.— For  notes  on  inference  or  presumption  of 
malice  in  case  of  libel  or  slander,  see  Byam  v.  Col- 
lins (N.  Y.)  2  L.  R.  A.  1»;  John  W.  Lovell  Ck).  v. 
Houffhton  (Mass.)  6  L.  B.  A.  S63. 

14  L.  R.  A. 


Statement  by  Cassoday»  J.: 

This  is  an  action  for  libel.  The  complaint 
alleges,  in  effect,  that  October  20, 1890,  the  de- 
fendant was  the  owner  and  keeper  of  a  news- 
stand and  the  vendor  of  newspapers  at  the 
city  of  Superior;  that  as  such  he  willfully  and 
intentionally  sold  and  delivered  at  said  stand, 
to  a  large  number  of  the  people  of  said  city 
who  read  the  same,  copies  of  a  newspaper 
named  **The  Sunday  Sun,"  of  the  date  of  Oc- 
tober 18,  1890,  containing  a  false,  defamatory, 
scandalous,  and  libelous  article  in  the  false, 
libelous,  and  defamatory  words  therein  set 
forth,  and  which  were  printed  |and  published 
of  and  concerning  the  plaintiff;  that  the  article 
referred  to,  among  other  things,  contained 
statements  to  the  effect  that  with  a  contracted 
fanaticism,  which  has  done  more  in  the  past 
than  the  weakness  or  vices,  so  considered,  of 
mankind,  to  retard  Christian  progress  and  so- 
briety, the  alleged  ladies  of  the  W.  C.  T.  U. 
have  been  perambulating  the  streets  of  West 
Superior  in  an  ineffectual  attempt  to  prevent 
the  Sunday  Sun  being  purchased  by  the  inhab- 
itants of  that  place;  that  these  alleged  ladies, 
ignorantly,  no  doubt,  brazenly  lowered  them- 
selves to  a  level  which  they  would  or  should 
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blush,  if  they  possessed  the  modesty  nvhich  so- 
ciety women  are  presumed  to  possess,  to  see 
that  level  described  iu  black  type;  that  the 
time  used  up  by  these  women  in  visiting  news- 
dealers to  urge  them  to  sell  the  Sun  no  longer 
might  undoubtedly  be  more  profitably  used  by 
them  had  the^  been  scrubbing  their  filthy 
kitchens,  patching  their  husband's  trousers,  or 
hemming  handkerchiefs  for  the  little  cold, 
moist  noses  of  their  children  during  the  com- 
ing winter;  that  women  like  the  West  Superior 
brand  of  the  W.  C.  T.  U.  have  little  Christian- 
ity except  that  which  they  flaunt  on  dress  pa- 
rade; that  this  sort  of  W.  C.  T.  U.  women  are 
usually  indifferently  good  mothers,  wives,  or 
daughters,  and  are  intermcddlers,  who  accom- 
plish nothing,  and  neglect  the  duties  Qod  has 
created  them  forj  that  it  surely  cannot  be  pos- 
sible that  a  pushing,  thriving  young  city  like 
West  Superior  is  to  be  circumscribed  within 
the  circumference  of  such  a  pair  of  petticoats; 
that  their  companions  were  tarred  with  their 
company;  that  we  feel  certain  that  the  Sun  is 
right.  To  that  complaint  the  defendant  de- 
murred upon  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  From  the  order  overruling  that  de- 
murrer, the  defendant  brings  this  appeal. 

Messrs.  Knowles*  Diekinson*  Bueluui- 
uxLt  GraJ&am  ft  Wilson,  with  Messrs,  Thor- 
8on  ft  Skinvik,  for  appellant: 

An  action  for  libel  cannot  be  maintained 
against  the  publisher  of  a  newspaper,  if  he  has 
no  knowledge,  at  the  time  of  the  publication, 
that  the  article  complained  of  is  libeloas. 

tknith  V.  Ashley.  11  Met.  867,  45  Am.  Dec. 
216;  Dexter  v.  S^ear,  4  Mason,  115;  Emmens 
V.  Pottle,  L.  R.  16  Q.  B.  Div.  854;  Chubb  v. 
Flannagan,  6  Car.  &  P.  431;  Smith  v.  Wood, 
8  Campb.  828. 

Knowledge  is  not  presumed. 

Preseott  v.  Tousey,  18  Jones  &  S.  12. 

It  was  not  proper  to  omit  from  the  complaint 
the  averment  of  knowledge. 

Starkie,  Slander  &  Libel,  p.  487. 

The  gist  of  the  action  so  far  as  news- 
dealers are  concerned  is  the  knowledge.  It 
becomes  a  fact  material  to  the  support  of  the 
action  and  under  our  statute,  which  requires 
"a  plain  and  concise  statement  of  the  facts 
constituting  each  cause  of  action,"  it  becomes 
a  fact  const itutiog  a  cause  of  action  which  it  is 
necessary  to  aver. 

See  Newell.  Slander  &  Libel,  p.  289. 

Messrs.  Ross,  Dwyer  ft  Smith,  for  re- 
spondent: ' 

The  article  tends  to  expose  plaintiif  to  con- 
tempt or  ridicule  at  the  best,  and  is  hence  libel- 
ous per  se. 

Odgers.  Libel  &  Slander,  20:  MolevY,  Bara- 
ger,  77  Wis.  48. 

Plaintiff  should  not  be  called  upon  to  prove 
what  is  locked  up  in  the  bosom  of  defendant. 
He  should  be  presumed  to  know  the  character 
of  his  wares. 

Odgers,  Libel  &  Slander,  ♦160;  Chubb  v. 
Flannagan,  6  Car.  &  P.  481;  Staub  v.  Van 
Benthuysen,  86  La.  Ann.  467. 

Cassoda^.c/.,  delivered  the  opinion  of  the 
court: 

Within  the  rules   of  law   frequently   an- 

14  L.  R.  A. 


nounccd  by  this  court  we  must  hold  that  the 
article  in  question  was  libelous  per  se.  Brad- 
ley V.  Cramer,  69  Wis.  809,  48  Am.  Rep.  511» 
and  cases  there  cited;  Oauvreau  v.  Superior 
Pub,  Co.  62  Wis.  409;  Moley  v.  Barager,  77 
Wis.  48.  The  principles  upon  which  such 
rules  are  based,  and  the  reasons  for  the  same, 
need  not  be  here  repeated.  The  ouestion  pre- 
sented is  one  of  pleading.  Upon  this  demurrer 
the  allegations  of  the  complaint  must  be  taken 
as  true.  62  Wis.  407.  This  bein^  so,  we 
must  assume  for  the  purpose  of  this  appeal 
that  the  article  was  published  of  and  concern- 
ing the  plaintiff:  that  it  was  false;  and  that 
the  defendant  willfully  and  intentionally  sold 
and  delivered  the  paper  containing  the  article 
as  therein  alleged.  The  learned  counsel  for 
the  defendant  contends  with  much  ingenuity 
that  the  defendant  can  only  be  held  liable  in 
case  he  so  sold  and  delivered  the  paper  know- 
ing that  it  contained  the  article  in  question; 
and  hence,  that  the  complaint  is  defective,  in 
not  alleging  that  he  knew  the  paper  contained 
such  article  at  the  time  of  making  such  sale 
and  delivery.  The  authorities  are  to  the  effect 
that  the  mere  seller  of  newspapers  is  not  liable 
for  selling  and  delivering  a  newspaper  contain- 
ing a  libd  upon  the  plaintiff  if  he  can  prove 
upon  the  trial  to  the  satisfaction  of  the  jury 
that  he  did  not  know  that  the  paper  contained 
a  libel;  that  his  ignorance  was  not  due  to  any 
negligence  on  his  part;  and  that  he  did  not 
know,  and  had  no  ground  for  supposing,  thai 
the  paper  was  likely  to  contain  libelous  matter. 
Emmens  v.  Pottle,  L.  R.  16  Q.  B.  Div.  854; 
Reg,  V.  Judd,  87  Week.  Rep.  148;  Chubb  v. 
Flannagan,  6  Car.  &  P.  481;  Smith  v.  Ashley, 
11  Met.  867,  45  Am.  Dec.  216. 

But  it  seems  to  be  equally  well  settled  that 
such  sale  and  delivery  of  a  newspaper  contain- 
ing a  libel  is  prima  facie  the  publication  of 
such  libel,  and  hence  makes  such  vendor  prima 
facie  liable  therefor.  Thus,  in  Emmens  v. 
Pottle,  supra.  Lord  Esher,  M.  R, ,  speaking  for 
the  court,  said:  "I  agree  that  the  defendants 
are  prima  facie  liable.  They  have  handed  to 
other  people  a' newspaper  in  which  there  is  a 
libel  on  the  plaintiff.  I  am  inclined  to  think 
that  this  called  upon  the  defendants  to  show 
some  circumstances  which  absolv<»d  them  from 
liability,  not  by  way  of  privilege,  but  facts 
which  show  that  they  did  not  publish  the  li- 
bel." To  the  same  eiiect  is  King  v.  Amphiit, 
4  Bam.  &  C.  86. 

It  is  stated  as  elementary  law  that  "every 
sale  and  delivery  of  a  written  or  printed  copy 
of  a  libel  is  a  fresh  publication;  and  every  per- 
son who  sells  or  gives  away  a  written  or  printed 
copy  of  a  libel  may  be  made  a  defendant,  un- 
less, indeed,  he  can  satisfy  the  jury  that  be 
was  ignorant  of  the  contents.  The  onus  of 
proving  this  lies  on  the  defendant."  Odger» 
Slander  &  Libel,  160.  Since,  under  the  au- 
thorities cited,  proof  of  sale  and  delivery  of 
the  paper  containing  the  article  in  question 
would  be  prima  facie  evidence  of  the  willful 
and  malicious  publication  of  the  libel,  the  alle> 
gation  to  the  effect  that  the  defendant  willfully 
and  intentionally  sold  and  delivered  the  paper 
containing  the  article  would  be  an  allegation 
of  the  only  fact  the  plaintiff  would  be  required 
to  prove  in  order  to  make  out  a  prima  facie 
case.    This  being  so,  such  allegation  would 
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seem  to  be  sufficient,  without  going  further 
aud  allegiDg  that  the  defendant  knew  that  the 
paper  con tiuned  the  libel;  otherwise  the  plain- 
tiff would  be  required  to  allege  what  he  would 
not  be  required  to  prove.  Besides,  the  ques- 
tion whether  the  defendant  knew  that  the 


paper  contained  the  article  was  a  fact  within 
his  own  knowledge,  and  hence  his  want  of 
such  knowledge  is  pecuUarlj  a  matter  of  de- 
fense. 

The  order  of  the  Circuit  Court  is  affirmed. 


NORTH  CAROLINA  SUPREME  COURT. 


STATE  OF  NORTH  CAROLINA 

v. 

W.  E.  BLACK,  Appt. 


( N.  C. 


.) 


1.   A  certioimrl  will  ncit  be  s^ranted  to 

Incorporate  In  a  case  settled  an  exception  which 
appellant  baa  waived  by  failure  to  set  it  out  in 
his  statement  of  case  on  appeaL 

8*  An  aasanlt  on  an  olfteer  in  charge  of 
a  pound*  who  forbids  a  person  from  tearing 
down  the  pound  to  regain  possession  of  his  hoira« 
which  are  therein,  and  threatens  to  arrest  him 
If  he  does  not  desist,  is  not  justified  by  the  fact 
that  the  hogs  were  taken  and  impounded  under 
an  illegal  ordinance. 

iNovember  17, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Moore  County 
convicting  him  upon  an  indictment  for  assauft 
and  battery.    Affirmed. 

Statement  by  Clark*  J.  : 

It  appeared  in  evidence  that  defendant's 
bogs  had  been  impounded  by  the  town  marshal 
of  Carthage,  and  were  in  his  custody.  The 
marshal  and  two  of  the  town  commissioners, 
who  were  near  the  pound,  saw  the  defendant 
going  in  the  direction  of  Uie  pound  at  night, 
and  the  defendant  swore  in  their  presence  that, 
unless  the  marshal  turned  his  hogs  out,  he 
would  liberate  them,  and  thereupon  proceeded 
to  the  pound,  and  attempted  to  breals  the 
pound  to  turn  the  bogs  out.  The  marshal  and 
the  two  commissioners  came  up,  and  the  mar 
flhal  ordered  the  defendant  to  desist.  He  re- 
fused to  desist.  The  marshal  threatened  to 
arrest  him  if  he  persisted  in  breaking  the 
pound.  There  was  also  evidence  that  the 
marshal  flourished  a  pistol  when  he  threatened 
to  arrest  the  defendant,  who  thereupon  as- 
saulted the  marshal  with  a  piece  of  scantling 
drawn  in  a  striking  attitude  within  striking 
distance.  The  marshal  had  no  warrant.  The 
defendant  offered  to  introduce  the  ordinance 
under  which  his  hogs  had  been  impounded,  for 
the  purpose  of  showing  that  said  ordinance 
was  void.  The  court  refused  to  admit  the  evi- 
dence. The  exception  for  such  refusal  is  the 
only  exception  presented  for  review.  The 
case  states  that  there  was  no  exception  to  the 
charge.  The  defendant  moved  for  a  certiorari, 
88  stated  in  the  opinion. 

Nons.— For  note  on  assault  on  defense  or  recap- 
ture of  property,  see  Kirby  v.  Foster  (K.  I.)  poet, 

U  L.R.  A. 


Mewre.  Douf^lass  it  Shaw  and  J.  W, 
Hinsdale  for  appellant. 

Mr.  Theodoro  F.  Davidson*  Atiy-Qen., 
for  the  State: 

The  proposed  evidence  was  irrelevant  in  this 
case.  This  is  an  indictment  for  a  violation  of 
the  criminal  law.  The  assault  was  made,  not 
in  protection  of  defendant's  property,  but  from 
rage  induced  by  threats  to  arrest  him.  Even 
if  his  ho^  had  been  illegally  impounded,  he 
was  not  justified  in  releasing  them  by  force 
and  thereby  endangering  the  public  peace;  he 
had  a  perfect  remray  by  civil  action.  But  he 
made  the  assault  before  any  attempt  was  made 
to  arrest;  there  had  been  onlv  notice  that  if  he 
persisted  in  his  violent  conduct,  he  would  be 
arrested.  Thereupon  he  made  a  dangerous 
attack  upon  the  officer.  How  could  the  valid- 
ity or  invalidity  of  the  ordinance  affect  the 
legal  consequences  of  this  act? 

^ate  V.  Morgan,  25  N.  C.  186;  8taU  v. 
Bravdon,  58  N.  C.  468;  State  y,  Hedrick,  95 
N.  C.  635. 

Clark*  t/.,  delivered  the  opinion  of  the 
court: 

The  affidavit  in  the  petition  for  certiorari 
avers  that  a  special  prayer  for  instruction  was 
asked  in  writing,  and  m  proper  time;  that  it 
was  refused,  ana  exception  noted,  but  it  is  not 
alleged  that  such  exception  was  set  out  in  ap- 
pellant's statement  of  case  on  appeal.  As  the 
appellant  did  not  set  it  out  as  an  exception  in 
his  case  on  appeal,  he  cannot  complain  that 
the  judffe  did  not  incorporate  it  in  the  "  case 
settled  by  him.  In  laylorY.  Plummer,  106 
K  C.  66,  it  is  said:  * 'Exceptions  noted  on  the 
trial,  and  exceptions  which,  after  the  verdict, 
the  losing  party  desires  to  assise  to  thrcharge, 
or  to  the  refusal  or  granting  of  special  instruc- 
tions, must  be  set  out  by  appellant  in  making 
out  his  statement  of  the  case  on  appeal  (as  re- 
quired by  Code,  S  550),  or  they  are  deemed 
waived."  Had  the  exception  for  refusal  of  the 
special  instruction  (if  asked  in  writing,  and  in 
apt  time)  been  set  out  by  appellant  in  making 
up  his  case  on  appeal  (Code,  §  550,  and  Rule 
27,  Supreme  Court),  and  the  judge  had  oont- 
ted  such  prayer,  and  the  exception  for  its  re- 
fusal from  the  ''case  settled,"  a  certiorari 
would  lie  to  have  them  incorporated.  Loioe 
V.  Eilioti,  107  N.  C.  718.  By  not  setting  out 
such  an  exception  in  his  statement  of  case  on 
appeal,  the  appellant  has  waived  the  right  to 
insist  on  it. 

The  only  exception  stated  in  the  case  on  ap- 
peal is  the  refusal  to  admit  the  town  ordinance 
in  evidence,  which  was  offered  for  the  purpose 
of  showinj^  its  invalidity.  For  the  purpose  of 
the  exception,  it  must  be  taken  that  the  hogs 
were  impounded  under  an  invalid  ordinance; 
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but  they  were  in  the  custody  of  the  officer,  and 
the  owner  had  no  right  to  take  the  law  in  his 
own  hands,  and  regain  possession  of  his  prop- 
erty by  violence,  and  by  tearing  down  the 
pound.  The  officer  had  a  right  to  forbid  him, 
and  to  prevent  the  property  being  taken  out  of 
his  custody  by  force.  This  is  not  a  case  where 
the  officer  is  on  trial  for  using  excessive  force. 
Nor  is  it  a  case  where  property  is  attempted  to 
be  taken  under  a  void  warrant,  and  the  owner 
resists  by  force.  For  all  that  appears,  the  hogs 
were  taken  on  process  valid  on  its  face,  which 
the  officer  was  compelled  to  execute,  though 
issued ,  possibly,  without  sufficient  legal  ground; 
but  that  was  not  a  matter  for  the  officer  to  de- 
cide, nor  the  defendant.  It  was  a  matter  to 
be  settled  by  the  court.  Besides,  the  hogs  had 
been  taken  previously,  and  were  in  the  peace- 
able possession  of  the  officer.  The  case  pre- 
sented is  as  to  the  right  of  the  defendant  to 
tear  down  the  town  pound  to  regain  possession 
of  bis  hogs  (taken  under  an  illegal  ordinance), 
after  being  forbidden  to  do  do,  and  his  right  to 
assault  the  officer  who  bade  him  desist,  and 
who,  when  the  defendant  did  not  stop,  with  a 
flourish  of  his  pistol  had  threatened  to  arrest 
him.  That  the  defendant  made  an  assault  is 
uncontroverted.  The  defense  set  up  by  the 
exception,  that  the  hogs  had  been  taken  under 
an  invalid  ordinance,  is  not  sufficient.  The 
defendant,  after  being  forbidden  by  the  officer, 
should  have  desisted,  and  have  sought  to  get 
back  his  hogs  by  lawful  process.  He  had  no 
right  to  regain  them  by  means  of  a  breach  of 
the  peace.  **  Two  wrongs  will  not  make  a 
right." 

In  State  v.  Hedriek,  95  N.  C.  624,  an  arrest 
was  made  by  one  who  had  been  illegally  de- 
puted to  serve  a  warrant  in  a  civil  action.  On 
the  party  arrested  attempting  to  escape,  another 
party  tripped  up  the  acting  officer,  who  was 
pursuing.  It  was  held  (hat  such  other  party 
was  gunty  of  an  assault.  In  State  v.  Armi- 
»tead,  106  N.  C.  689,  it  is  said  that  no  one  has 
.  A  right  to  take  a  prisoner  from  the  custody  of 
an  officer  on  the  ground  that  such  prisoner  is 
unlawfully  in  arrest,  since  the  lawfulness 
of  the  arrest  must  be  inquired  into  without 
resort  to  force.  The  property  being  commit- 
ted to  the  custody  of  the  officer  by  process  of 
law,  he  had  the  right  to  arrest  anyone  attempt- 
ing to  take  it  from  him,  and  without  warrant. 
Braddy  v.  Hodges,  99  N.  C.  819.  The  exigency 
would  not  permit  him  to  get  a  warrant:  for, 
while  he  was  off  looking  up  an  officer  to  issue 
it,  the  property  with  whose  safe-keeping  be 
was  charged  would  be  taken. 
No  error. 
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The  breaking  open  of  the   door  of  a 
blacksmith  shop  and  taiWng  posses- 

NOTB.— In  conncotlon  with  the  full  discussion  In 
the  opinion  of  forcible  entry  as  a  crime,  see  note 
on  forcible  entry  as  a  civil  remedy,  in  Mosseller  v. 
Deaver  (N.  C.)  8  L.  R.  A.  587. 
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■ion  by  five  persons  after  belnff  forbidden  by  the 
lessee,  wboso  oriirinal  lease  from  one  of  them  had 
expired,  and  who  claims  poaseeslon  under  a  new 
lease  from  a  co-tenant  of  the  former  lessor,  is  a 
forcible  entry,  altbougrb  be  was  a  hundred  yards 
dlstant- 

(November24, 1891.) 

A  PPEAL  by  the  Siate  from  a  judgment  of 
ijL  the  Superior  Court  for  Iredell  County  in 
favor  of  defendants  upon  trial  of  an  indict- 
ment for  forcible  entry.     Reversed. 

Statement  by  Clark,  J.: 

Indictment  for  forcible  entry.  It  is  found 
by  the  special  verdict  that  the  prosecutor  was- 
in  poiisession  and  daily  use  of  a  blacksmith 
shop:  that  he  had  come  from  his  home  thut 
morning,  intending  to  work  in  the  shop  that 
day.  and,  while  standing  at  a  mill  about  lOO 
yards  from  the  shop,  the  defendant  Davis, 
with  a  crow-bar,  and  the  other  four  defendants 
came  down  to  a  point  half-way  between  the 
mill  and  the  shop;  that,  leaving  the  other  de- 
fendants there,  Davis  approached  the  prosecu- 
tor, and  demanded  the  key  of  the  shop,  which 
was  refused,  and  Davis  then  indicated  bis  pur- 
pose to  open  it  by  force,  and  prosecutor  for- 
bade it.  The  defendants  then  went  to  the 
shop,  pried  the  door  open,  threw  down  a  part 
of  the  chimne3%  displaced  the  bellows,  and 
took  possession.'  The  prosecutor  had  rented  the 
shop  for  two  years  from  defendant  Davis,  but, 
the  term  having  expired,  he  had,  without  surren- 
dering possession,  leased  the  premises  from  one 
Morrison,  who  was  a  co-tenant  of  the  prem- 
iseit  with  Davis;  that,  while  defendants  were 
at  the  shop,  the  prosecutor's  son  was  present  at 
the  shop.  The  prosecutor  himself  went  to  the 
miller's  house,  within  seventy- five  yards  of  the 
shop.  He  testified  that  he  was  not  afraid  oi 
the  defendants,  but  did  not  go  to  the  shop  be- 
cause he  feared  it  might  lead  to  a  difficulty. 
The  court  adjudged  the  defendants  not  guilty 
on  the  special  verdict. 

Mr.  Theodore  F.  Davidson,  Atty-Oen., 
for  the  State: 

1.  According  to  the  law  as  stated  in  Mossel- 
ler V.  Denver,  8  L.  R.  A.  587,  106  N.  C.  494, 
the  defendants  arc  guiltv  upon  both  counts. 

State  V.  Smith,  100  N.  C.  466;  SlaUy.  How- 
ell,  107  N.  C.  835. 

2.  It  was  not  necessary  to  charge  in  the  bill 
or  to  show  upon  the  trial  that  the  prosecutor 
was  present  at  the  lime  of  tbe  alleged  unlaw- 
ful entry. 

State  V.  She}yard,  82  N.  C.  614;  State  v. 
Jacobs,  94  N.  C.  950. 

Messrs.  Bing^ham  ft  Caldwell*  for  ap- 
pellees: 

Forcible  trespass  is  the  high  handed  invasion 
of  the  actual  possession  of  another,  he  being- 
present. 

There  must  be  something  done  at  the  time 
of  the  entry  which  lends  to  a  breach  of  the 
peace. 

State  V.  Tjaney,  87  N.  C.  585. 

The  indictment  for  forcible  trespass  must 
charge  who  was  present  at  the  time  of  tbe  al- 
leged trespass,  and  if  on  the  trial  it  appears 
that  such  person  was  not  present,  the  defend- 
ant must  be  acquitted. 
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suae  V.  Walker,  82  N.  C.  284. 

To  constitute  the  offense  of  forcible  tres- 
pass, there  must  be  either  actual  yiolence  used, 
or  such  demonstration  of  force  as  is  calculated 
to  intimidate  or  alarm. 

State  V.  Mille,  104  N.  C.  905. 

The  prosecutor  at  time  of  the  alleged  offense 
was  a  tenant,  by  sufferance,  of  the  defendant 
J.  A.  Davis.  The  defendant  bad  a  right  to 
enter — ^and  having  the  right  of  entry,  could 
at  common  law  use  force,  provided  it  did  not 
amount  to  an  actual  breach  of  the  peace.  In 
the  case  at  bar  there  was  no  breach  of  the 
peace  and  defendants  are  not  guilty. 

State  V.  Boss,  49  N.  C.  815, 69  Am.  Dec.  751. 

Clmrkf  </.,  delivered  the  opinion  of  the 
court: 

The  question  was  discussed  before  us  whether 
this  was  a  case  of  forcible  entry  or  forcible 
trespass.  In  State  v.  Jacobs,  94  N.  C.  950,  at- 
tention is  called  to  the  fact  that  forcible  tres- 
pass applies  to  personal  property,  and  forcible 
entry  to  land  ;  but  the  distinction  has  not 
always  been  adverted  to.  and  it  is  not  very 
material  what  the  offense  is  called  in  argu- 
ment, if  the  indictment  sufficiently  charges  a 
violation  of  the  criminal  law,  and  it  is  proven 
by  evidence.  To  constitute  either  offense, 
tiiere  must  be  either  actual  violence  used,  or 
such  demonstration  of  force  as  was  calculated 
to  intimidate  or  tend  to  a  breach  of  the  peace. 
It  is  not  necessary  that  the  party  be  actually 
"put  in  fear."  State  v,  Pearman,  61  N.  C. 
871.  It  is  sufficient  if  there  is  such  a  demon- 
stration of  force  as  to  create  a  reasonable  ap- 
prehension that  the  partv  in  possession  must 
yield  to  avoid  a  breach  of  the  peace.  State  v. 
F^Ook,  26  N.  C.  806,  42  Am.  Dec.  140;  State 
V.  Armfield,  27  N.  C.  207.  Such  demonstra- 
tion of  force  may  be  by  a  "multitude,"  or  by 
weapons.  State  v.  Bay,  82  N.  C.  89,  citing 
8taU  V.  Flowers,  6  N.  C.  225;  StaU  v.  Mais, 
18  N.  C.  420. 

The  Statute  (Code,  §  1028)  provides:  "  No 
one  shall  make  entry  into  any  lands  and  tene- 
ments or  term  for  years  but  in  case  where  en- 
try is  given  by  law,  and  in  such  case  not  with 
a  strong  hand,  nor  with  a  multitude  of  peo- 
ple, but  only  in  a  peaceable  and  easy  manner; 
and  if  any  man  do  the  contrarv  he  shall  be 
^ilty  of  a  misdemeanor."  The  same,  in 
effect,  was  the  common-law  rule:  "Where 
the  entry  is  lawful,  it  must  not  be  made  with 
a  strong  hand,  or  with  a  number  of  assailants; 
where  it  is  not  lawful,  it  must  not  be  done  at 
all."  2  Wharton,  Crim.  Law,  9th  ed.  1093. 
Following  the  analogy  as  to  riots,  three  per- 
sons have  been  held  enough  to  support  the 
averment  of  a  "  multitude. "  State  v.  Simpson, 
12  N.  C.  504.  If  a  breach  of  the  peace  did 
not  actuallv  take  place,  it  was  doubtless  due  to 
the  defendant  Davis'  declaration  of  his  pur- 
pose to  enter,  backed  with  a  sufficient  force  to 
accomplish  it  in  spite  of  the  prohibition  of  the 

Srosecutor.  StaU  v.  Smith,  100  N.  C.  466. 
*be  prosecutor  need  not  have  been  on  the 
exact  spot.  That  he  did  not  get  closer  than 
seventy-five  yards  was,  he  says,  to  avoid  a 
breach  of  the  peace.  The  defendants  bad 
shown  themselves  able  by  their  numbers  to 
render  his  closer  approach  of  no  avail.     He 
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forbade  them,  and  in  effect  was  present.  In 
State  V.  Ijawson,  98  N.  C.  759,  it  was  held  that 
where  the  prosecutor  was  fifty  or  seventy-five 
yards  distant  when  he  forbade  the  enti^,  and 
the  defendants  persisted  notwithstandmg  in 
making  such  entry,  they  were  guilty;  that  it 
was  not  necessary  for  the  party  in  possession  to- 
be  on  the  very  spot.  Besides,  in  this  case,  the 
son  of  the  prosecutor,  after  the  prohibition  to 
the  defendants  given  by  his  father,  was  pres- 
ent at  the  shop  when  bein^  forced  open  by 
them.  The  title  to  the  premises  could  not  be 
called  in  question.  The  offense  is  the  high- 
handed invasion  of  the  possession  of  another, 
thoufirh  such  other  need  not  be  at  all  times  per- 
sonally present  on  the  premises,  if  in  actual 
exercise  of  authority  and  control  over  the 
same  {State  v.  Bryant,  103  :N.  C.  436)  and  if 
present  in  person,  or  by  some  member  of  hi& 
familv,  at  the  time  of  the  entry,  and  forbid- 
ding it.  It  is  true  that  when  the  premises  are 
withheld  by  one  having  a  bare  charge  or  cus- 
todv,  as  a  servant  of  a  mere  trespasser  or  in> 
truder,  the  owner  may  break  open  doors,  and 
forcibly  enter,  if  unnecessary  force  is  not  used 
(Wharton,  Crim.  Law,  1087;  1  Russ.  Crimes^ 
9th  ed.  420;  2  Bishop,  Crim.  Law,  501);  but  a 
landlord  who  violently  dispossesses  a  tenant 
whose  lease  has  expired  is  guilty  of  forcible 
entry  (Wharton,  Crim.  Law,  9th  ed.  1087);  and 
a  co-tenant  may  commit  the  offense  of  forcible 
entry,  if  the  other  co-tenant  is  in  possession, 
and  resists.  2  Bishop,  Crim.  Law,  501.  So,, 
whether  the  prosecutor  is  treated  as  a  tenant 
holding  over,  or  as  the  lessee  of  the  co-tenant, 
the  taking  the  shop  out  of  his  possession  by  a 
multitude  of  persons  in  the  manner  stated,  he 
being  present,  and  forbidding,  made  the  de- 
fendants guilty. 

This  case  differs  from  State  v.  Mills,  104  N. 
C.  905,  which  is  relied  on  by  the  defendants. 
In  State  v.  Mills,  the  defendant,  accompanied 
only  by  an  old  negro  man,  went  to  the  house, 
and  entered  against  remonstrance  of  the  prose- 
cutor, but  without  violence,  or  the  displav  of 
weapons,  of  numbers,  or  Qther  signs  of  force 
calculated  to  intimidate  or  create  a  breach  of 
the  peace;  and  the  court  held,  citing  State  v. 
Covington,  70  N.  C.  71,  and  St^te  v.  Lloyd,  85 
N.  C.  578,  that  "mere  rudeness  of  language  or 
slight  demonstrations  of  force,  against  which 
ordinary  firmness  is  a  sufficient  protection," 
was  not  indictable.  Hence,  though  there  the 
prosecutor  left  to  avoid  a  breach  of  the  peace, 
the  demonstration  of  force  was  not  sufficient 
ground  for  such  apprehension.  Here  there 
were  five  men,  one  of  them  armed  with  a 
crow-bar.  The  language  and  conduct  of  the 
defendants  indicated  their  purpose  to  take  pos- 
session of  the  shop  by  force,  though  the  pros- 
ecutor forbade  them.  This  case  differs  also 
from  State  v.  Laney,  87  N.  C.  535,  in  that  there, 
though  the  entry  was  made  by  numbers,  there 
was  no  one  present  and  forbidding  the  entry; 
hence  no  danger  of  a  breach  of  the  peace  by 
such  entry.  Still  the  court  intimated  strongly 
that  the  defendants  in  that  case  were  guilty  of 
the  forcible  detainer.  Upon  the  special  ver- 
dict, the  court  should  have  rendered  judgment 
against  the  defendants. 

Error. 
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1.  Anotesipiedbsrmarkytheezecatioii 
of  which  la  deniedUs  sollleiently  proved 

for  admission  In  evldenoeby  proof  of  the  hand- 
writlnff  of  a  deceased  subsoribinff  witness. 

8.  A  wifb  is  not  eompetent  to  prove  her 
a^^encj'  for  her  husband  in  order  to  make 
her  a  competent  witness  for  him  under  Rev.  Laws, 
•  1006,  as  to  a  contract  with  a  person  who  has 
since  died. 

8*  Testimonj' that  a  wifb  did  all  her  hus- 
band's business  is  admissible  on  the  question 
of  her  Bgrency  In  a  particular  transaction  within 
that  time. 

4.  An  indorsement  reading  '^received 
on  the  within  notes***  written  on  the  back 
of  a  sheet  on  the  face  of  which  several  notes  of 
the  same  date  are  written.  Is  to  be  treated  as  an 
application  of  payment  upon  all  the  notes  no 
matter  whether  the  writin^r  extends  over  the 
back  of  more  than  one  of  the  notes  or  not,  pro- 
vided the  payment  was  so  made  as  to  justify  such 
an  application. 

6.   A  debtor's  forgpetftilness  of  the  num. 

ber  of  notes  fflvcn  to  his  creditor,  and  his  con- 
sequent belief  that  there  are  only  three  Instead 
of  five,  will  not  prevent  application  of  a  payment 
made  by  him  without  direction  upon  ail  the  notes. 

0.  A  note  that  is  barred  magr  be  revived 
bjr  an  indorsement  made  by  the  creditor 
without  the  debtor^s  direction  or  knowledge 
when  a  general  payment  is  made  by  the  debtor 
vrlthout  specifying  its  application. 

7*  The  debtor's  blindness  does  not 
entitle  him  to  any  special  protection 

in  respect  to  the  application  of  a  general  pay- 
ment on  notes,  one  of  which  is  barred,  in  the  ab- 
sence of  any  fraud  or  concealment  by  the  cred- 
itor. 

8.  An  erroneous  instruction  as  to  the  ef- 
fect of  usury  Is  harmless  where  the  Jury  have 
found  there  was  no  usury. 


(September  »,  1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Caledooia  County- 
made  during  the  trial  of  an  action  brought  to 
recover  the  a  mount  alleged  to  be  due  upon  five 
promissory  notes,  whidi  resulted  in  a  judg- 
ment in  favor  of  plaintiff.    Judgment  afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  P.  Lamson,  for  defendant: 

The  defendant  offered  himself  as  a  witness 
to  prove  the  agency  of  his  wife  to  transact  the 
business  with  Sanbom.  If  he  was  not  a  com- 
petent witness,  it  is  because  the  statute  excludes 
him.  Does  the  statute  exclude  him  from  tes- 
tifying to  the  offer  made?    We  say  it  does  not. 

Rev.  Laws,  §  1002. 

He  was  not  offered  to  prove  ''any  contract 
or  cause  of  action  in  issue.  No  administrator 
or  executor  is  a  party.  As  against  this  plain- 
tiff, the  defendant  could  have  testified  to  pay- 
ments made  by  him  upon  the  notes  in  suit,  if 
they  had  not  been  indorsed. 

Taylor  y.  Finley,  48  Vt.  78. 

The  wife  was  a  competent  witness  to  prove 
her  own  agency.  Section  1006  provides,  the 
wife  may  testify  to  business  transactions  done 
by  her  as  the  agent  of  her  husband.  That 
agency  must  be  proved  by  the  wife  or  the  bus- 
band.  The  case  shows  such  a  state  of  facts 
that  the  wife  is  the  agent  of  the  husband  as  a 
matter  of  necessity. 

Martin  v.  Hurlburt,  6  New  Eng.  Rep.  661, 
60  Vt.  864. 

The  indorsements  found  upon  the  notes  were 
not  sufflcieni  evidence  of  themselves,  as  andnst 
a  blind  man,  that  *they  were  made  witn  his 
knowledge  and  approval. 

Austin  V.  McClure,  6  New  Eng.  Rep.  876, 
60  Vt.  468. 

In  order  to  take  the  notes  out  of  the  statute, 
the  plaintiff  must  prove  that  the  indorsements 
were  made  by  the  defendant  or  by  his  direc- 
tion. It  was  not  sufficient  that  the  indorse- 
ments appear  on  the  notes. 

Pond  V.  WUUams,  1  Gray,  680;  Bamgay  v. 


fform.— Revival  of  barred  debt  by  appUeatUm  of 

general  payment. 

There  is  a  noticeable  dearth  of  authority  upon 
this  subject.  In  Bnirland  it  is  held  that  a  creditor 
who  holds  several  claims  agrainst  his  debtor,  part 
of  which  are  barred  by  the  Statute  of  Limitations, 
and  who  receives  a  general  payment  from  the 
debtor,  may  apply  it  to  the  debt  which  is  barred, 
but  such  appUcation  will  {not  take  the  balance  of 
the  debt  out  of  the  statute.  Mills  v.  Fowkes,  5 
Bin?.  N.  C.  456, 7  Scott,  444, 8  Jur.  406.  See  also  Nash 
V.  Hodgson,  6  DeG.  M.  &  U.  474. 

In  Massachusetts  the  same  doctrine  has  been  fol- 
lowed, the  court  holding  that  a  payment  made  by 
a  debtor  to  a  creditor  to  whom  he  owed  several 
distinct  debts  without  any  direction  as  to  its  appli- 
cation, and  immediately  applied  by  the  creditor  to 
a  debt  barred  by  the  Statute  of  Limitations,  will 
not  take  the  remainder  of  the  debt  out  of  the  oper- 
ation of  the  statute.    Pond  v.  Williams,  1  Gray,  080. 

And  the  same  doctrine  was  again  recognized  In 
Ramsay  v.  Warner,  97  Mass.  18. 

This  rule  has  been  followed  in  Mamc,  the  court 
holding  that  an  application  ot  payment  by  a  cred- 
itor to  a  debt  already  barred  by  statute  will  not  re - 
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move  the  bar  as  to  the  balance  of  the  debt. 
V.  Sawyer,  12  L.  R.  A.  712,  83  Me.  129. 

In  Vermont,  on  the  other  hand,  the  law  appears 
to  be  well  established  in  accordance  with  the  doc- 
trine of  the  principal  case.  In  Ayer  v.  Hawldns, 
19  y  t.  26,  the  court  decided  that  where  the  creditor 
held  three  notes,  all  of  which  were  barred,  and  re- 
ceived a  general  payment,  he  was  entitled  to  apply 
It  to  either  one  he  chose  and  thereby  take  that  one 
out  of  the  statute,  but  he  could  not  divide  the  pay- 
ment and  apply  a  portion  upon  each  of  the  notes 
so  as  to  remove  the  bar  as  to  alL 

In  Robie  v.  Briggs,  4  New  Eng.  Rep.  606,  60  Vt. 
448,  the  doctrine  was  stated  that  an  application 
which  may  be  legally  made, whether  by  the  debtor, 
the  creditor,  or  the  law,  will  remove  the  bar  from 
the  debt  or  debts  covered  by  it.  The  only  limita- 
tion seems  to  be  that  the  creditor  cannot  make  an 
application  contrary  to  the  intent,  express  or  Im- 
plied, of  the  debtor.  Austin  v.  McClure,  6  New 
Eng.  Rep.  876,  60  Vt.  468. 

The  Vermont  doctrine  appears  to  be  followed  by 
the  Missouri  Ck)urt  of  Appeals  in  Beck  v.  Haas,  81 
Mo.  App.  180,  although  the  English  case  of  Mills  v. 
Fowkes,  gupra^  is  cited  as  authority  for  the  decis- 
ion. H.  P.  P. 
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Warner,  97  Maas.  8:  Haynes  v.  Nice,  100  Mass. 
527,  1  Am.  Rep.  109. 

The  indorsemeDts  made  after  the  statute  had 
TUQ  have  do  effect  to  remove  the  statute  bar. 

Rev.  Laws,  §  975,  p.  238. 

Messrs.  Bates  ft  Mayt  for  plaintiff: 

It  was  competent  to  show  that  Mr.  Perkins 
was  dead  and  to  prove  by  persons  who  knew 
his  signature  that  the  ones  on  notes  in  dispute 
-were  his. 

Dan.  Neg.  Inst.  §  112;  EimballY.  Davis,  19 
Wend.  437;  Lyons  v.  Holmes,  11  S.  C.  429, 82 
Am.  Rep.  483. 

The  defendant  was  an  inconipetent  witness 
as  to  all  matters  occurring  prior  to  the  ap- 
pointment of  the  administrator  of  Mr.  Sanborn. 

Rev.  Laws,  §  1008. 

Mrs.  Cole  was  the  wife  of  one  of  the  parties 
:and  unless  she  could  bring  herself  within  the 
provisions  of  section  1005,  Rev.  Laws,  she 
could  not  properly  testify. 

Crocker  v.  Chase,  57  Vt.  413. 

That  Mrs.  Cole  had  had  and  conducted  other 
business  transactions  for  her  husband  did  not 
prove  that  she  was  his  agent  in  this  particular 
one,  for  the  statute  seems  to  be  explicit  that  she 
must  have  had  authority  to  conduct  and  man- 
.age  the  transaction  in  dispute. 

Eastabrooksy,  Prentiss,  34  Vt.  457;  Orcuttv. 
Cook,  37  Vt.  515. 

The  wife  being  incompetent  could  not  re- 
move that  incompetency  by  her  own  unaided 
evidence. 

Poultneyv.  Fair  Haven,  Brayt.  185;  Pre^ 
V.  Blodgett,  Gen.  Term,  1887;  Fay  v.  Green,  1 
Aiken.  71;  Miles  v.  United  States,  103  U.  S. 
804,  26  L.  ed.  481. 

In  case  a  witness  before  trial  has  denied  the 
existence  of  a  God,  and  so  rendered  himself 
incompetent,  his  evidence  is  not  admissible  to 
prove  his  competency. 

Jackson  v.  Gridley,  18  Johns.  98;  Com.  v. 
Wyman,  Thach.  Cr.  Cas.  432;  State  v.  Taums- 
^nd,  2  Harr.  (Del.) 543;  Smithy.  Coffin,  18 Me. 
157. 

Nor  can  a  witness  by  his  own  evidence  prove 
that  his  disability  has  been  removed. 

Iknn  V.  Jones,  1 N.  J.  L.  131;  Mott  v.  Hicks, 
1  Cow.  535.  18  Am.  Dec.  550;  Barr  v.  Arm- 
strong, 56  Mo.  577,  9  Am.  &  Eng.  Encyclop. 
Law,  840. 

Manson*  J.,  delivered  the  opinion  of  the 
court; 

The  defendant  is  sued  as  the  maker  of  five 
promissory  notes.  The  signature  to  the  notes 
consists  of  the  defendant's  name,  with  a  cross 
designated  as  his  mark.  The  name  of  H.  Per- 
kins appears  upon  each  note  as  the  signature 
of  a  witness.  The  defendant  denied  the  ex- 
ecution of  the  notes,  and  put  the  plaintiff  upon 
her  proof.  To  establish  the  controverted  fact, 
the  plaintiff  was  permitted  to  show  that  the 
name  '*H.  Perkins"  was  in  the  handwriting  of 
one  Hiram  Perkins,  and  that  said  Perkins  had 
-deceased;  and  upon  this  showing,  without  other 
proof  of  execution,  the  notes  were  received 
in  evidence.  The  English  rule  requires  that 
the  execution  of  an  attested  writing  shall  be 
established  by  the  testimony  of  the  attesting 
witness,  or,  in  case  of  his  death,  disability,  or 
absence  from  the  jurisdiction,  by  proof  of  his 
handwriting.    Barnes  v.  Tromvowsky,  7  T.  R. 
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265;  Call  v.  Dunning,  4  East,  53;  Bex  v.  Har- 
ringiDorth,  4  Maule  &  S.  350;  Why  man  v. 
Oart?i,  8  Exch.  808.  In  this  country  the  Eng- 
lish rule  has  been  closely  adhered  to  in  some 
States,  while  in  others  it  has  been  variously 
modified  and  restricted.  Brigham  v.  Palmer, 
3  Allen,  450;  Hall  v.  Phelps,  2  Johns.  451.  It 
has  been  held  in  this  State  that,  when  an  attes- 
tation is  not  necessary  to  the  operative  effect  of 
the  instrument,  proof  of  the  handwriting  of  a 
witness  who  cannot  be  produced  may  be  dis- 
pensed  with,  and  the  paper  be  received  in  evi- 
dence upon  proof  of  the  hand  of  the  contract- 
ing party.  Sherman  v.  Champlain  Transp. 
Co.  31  Vt.  162.  But  the  case  contains  no  inti- 
mation that  proof  of  the  handwriting  of  a  de- 
ceased 9T  absent  witness  is  not  sufficient  evi- 
dence of  the  execution  of  an  attested  writing. 
We  think  the  rule  that  a  writing  shall  be  ad- 
mitted in  evidence  upon  such  proof  remains 
undisturbed  in  this  State.  This  being  the  evi- 
dence upon  which  papers  signed  in  the  ordi- 
nary way  are  admitted,  we  see  no  reason  why 
other  or  further  proof  should  be  required  when 
the  signature  is  by  mark.  It  is  considered  that 
the  attesting  witness  is  selected  by  the  party  as 
the  person  through  whose  testimony,  or  by 
proof  of  whose  band  in  the  event  of  his  de- 
cease, the  authenticity  of  his  own  signature 
may  be  shown.  Especial  value  attaches  to 
proof  of  the  hand  of  the  witness  when  the  sig- 
nature of  the  contracting  party  Ib  by  mark, 
from  the  fact  that  in  such  cases  evidence  as  to 
the  signature  is  more  difficult  to  procure,  and 
of  less  certainty  when  obtained.  If  it  were  the 
general  rule  that  proof  of  the  signature  of  the 
maker  should  be  required  in  addition  to  proof 
of  the  handwriting  of  the  witness,  it  might 
well  be  ur^ed  that  the  rule  should  be  relaxed 
when  the  signature  is  a  cross.  There  is  so  little 
room  in  the  use  of  this  simple  character  for 
the  development  of  settled  individual  pecu- 
liarities, that  proof  of  such  a  signature  b^  iden- 
tification or  comparison  must  ordinarily  be 
very  unsatisfactory.  It  has,  indeed,  been 
questioned  whether  such  evidence  is  of  suffi- 
cient value  to  be  entitled  to  admission.  We 
find  no  support  for  the  claim  that  the  holder  of 
a  paper  thus  signed  must  furnish  more  evidence 
of  its  execution  than  is  required  in  the  case  of 
an  ordinary  signature.  1  Best,  Ev.  *827;  1 
Dan.  Neg.  Inst.  §  112;  Lyons  v.  Holmes,  11 
S.  C.  429,  32  Am.  Rep.  483. 

Sanborn,  the  payee  of  the  notes,  died  Ion? 
before  the  suit  was  brought,  and  the  plaintiff 
became  the  owner  of  the  notes  upon  the  settle- 
ment of  his  estate.  The  defendant  claimed 
that  his  wife,  as  his  agent,  did  whatever  busi- 
ness had  been  done  with  Sanborn  in  connec- 
tion with  the  notes.  His  offers  to  prove  this 
agency  by  his  own  testimony  and  that  of  his 
wife  were  properly  excluded.  The  defendant 
could  not  testify  in  his  own  favor,  because  the 
other  party  to  the  contract  in  issue  was  dead. 
Rev.  Laws,  §  1002;  Farmers  Mut.  F.  Ins.  Co. 
V.  Wells,  58  Vt.  14.  His  wife  could  not  be  a 
witness  in  the  suit  unless  she  was  the  agent  of 
her  husband  in  the  transaction  of  the  business. 
Rev.  Laws,  §  1005;  Carpenter  v.  Moore,  43  Vt. 
392.  It  was  therefore  necessary  to  establish 
her  agency  before  she  could*  become  a  witness. 
She  was  not  a  competent  witness  to  show  her- 
self within  the  exception  to  the  general  dis- 
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qualification.  Persopa  prima  facie  competent, 
TV'bose  competency  is  questioned,  may  oe  ex- 
amined on  the  wir  dire  in  support  of  their 
competency,  but  persons  prima  facie  incom- 
petent cannot  testify  until  their  competency 
has  been  otherwise  established.  In  Fay  v. 
Green,  1  Aiken,  71,  the  depositions  of  certain 
persons  disqualified  by  interest,  unless  their  in- 
terest had  been  discharged,  were  received  in 
evidence  on  the  strength  of  their  own  testi- 
mony therein  that  such  interest  had  been  dis- 
charged. The  court  considered  that  the  testi- 
mony bv  which  the  interest  was  removed  was 
the  testimony  of  interested  witnesses,  and 
should  not  have  been  received.  The  rule  has 
been  recognized  in  manv  cases.  Bolham  v. 
Sicinpler,  1  Esp.  164;  jState  v.  Town  send,  2 
Harr.  (Del.)  543;  Mott  v.  Hicks,  1  Cow.  513, 
535,  13  Am.  Dec.  550;  Stevenson  v.  Mudgett, 
10  N.  H.  388,  84  Am.  Dec.  155;  Bank  of  Utiea 
v.  Mersereau,  8  Barb.  Ch.  528,  5  L.  ed.  998. 

Testimony  that  for  a  period  covering  the 
time  of  the  transaction  the  defendant's  wife 
did  all  his  business,  would  be  evidence  tend- 
ing to  show  that  she  was  his  agent  in  this 
transaction.  If  the  testimony  which  could 
have  been  given  by  the  son  under  the  defend- 
ant's offer  would  have  covered  such  a  period, 
it  was  error  to  exclude  it.  But,  if  his  testi- 
mony could  have  related  only  to  a  later  period, 
its  exclusion  was  not  error.  The  exceptions 
are  not  clear  upon  this  point,  but  from  what 
appears  in  them  it  seems  probable  that  the  age 
of  the  son  was  such  that  the  proposed  tenti- 
mony  could  have  referred  only  to  a  later 
period. 

The  five  notes  are  all  of  the  same  date,  and 
are  written  one  below  another  upon  the  same 
sheet.  The  note  maturing  last  fell  due  in  1876. 
The  indorsements  made  previous  to  October, 
1879,  are  so  entered  upon  the  back  of  the  sheet 
as  to  be  placed  on  separate  notes,  and  are  with- 
out words  indicating  an  intention  to  extend 
the  application  to  other  notes.  The  indorse- 
ments dated  October  8  and  December  27,  1879, 
are  so  entered  as  to  be  upon  one  note,  but  are 
written  where  entries  would  naturally  be  made 
upon  the  paper  as  folded  and  read,  ''Received 
on  the  within  notes."  The  last  two  indorse- 
ments are  so  extended  across  the  sheet  as  to  be 
upon  all  the  notes  but  one,  and  read,  "Re- 
ceived on  the  within  notes."  Upon  the  note 
not  reached  by  the  writing  so  extended  a  sep- 
arate indorsement  was  made.  The  defendant 
claims  that  the  indorsements  of  October  8th 
and  December  27th  must  be  treated  as  applied 
on  the  note  upon  the  back  of  which  they  arc 
written,  and  that  the  indorsements  extended 
across  the  back  of  four  of  the  notes  must  be 
treated  as  applied  upon  the  note  on  which  the 
entries  commence.  It  is  insisted  that,  when  a 
payment  is  so  made  as  to  justify  an  application 
by  the  creditor  upon  more  than  one  note,  such 
an  application  can  be  accomplished  only  by  in- 
dorsing the  amount  paid  in  separate  sums  upon 
the  several  notes.  We  are  not  disposed  to  so 
bold.  The  application  here  is  made  in  terms 
upon  the  "within  notes,"  and  we  do  not  think 
the  language  of  the  indorsement  is  made  inef- 
fectual by  its  position.  When  notes  are  held 
in  the  form  shown  here,  and  an  indorsement  is 
made  in  the  words  and  in  either  of  the  meth- 
ods above  stated,  we  think,  it;  must^be  treated 
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as  a  valid  application  upon  all  the  notes  cov- 
ered, proviaed  the  payment  was  so  made  as  ta 
justify  such  an  application. 

It  is  held  in  this  State  that,  when  a  debtor 
makes  a  general  payment  to  a  creditor  who 
holds  several  notes  against  him,  the  creditor 
may  apply  the  payment  upon  any  one  of  the 
notes,  but  cannot  divide  it  among  them  all. 
Ayer  v.  Hawkins,  19  Vt.  26;  W'heder  v.. 
House,  27  Vt.  735.  This  is  upon  the  irround 
that,  although  no  application  is  directed,  re- 
gard must  nevertheless  be  had  to  the  intention 
of  the  debtor,  and  that  he  cannot  be  presumed 
to  have  intended  an  application  upon  more  than 
one  of  the  notes.  It  is  evident,  however,  that 
these  cases  would  not  be  controlling  where  the 
debtor  had  regarded  and  treated  the  several 
notes  as  constituting  one  demand,  and  mad& 
the  payment  in  that  view.  The  treatment  of 
the  indebtedness  in  this  case  seems  to  have 
been  such  as  to  afford  no  ground  for  claiming- 
the  general  payments  to  be  within  the  doctrine 
of  the  cases  above  cited.  The  jury  was  in- 
structed that  if  the  payments  were  general  pay- 
ments, made  to  apply  on  these  notes,  without 
specifying  any  application  upon  particular 
notes,  the  creditor  had  a  right  to  apply  them^ 
as  he  has  upon  the  notes  generally,  and  that 
such  application  would  renew  the  debt;  and, 
although  a  general  exception  was  taken  to  so- 
much  of  the  charge  as  related  to  the  applica- 
tion of  payments  made  generally,  this  excep- 
tion was  waived  in  argument.  The  case  states 
that  the  evidence  of  the  defendant  tended  U> 
show  thai  he  supposed  he  was  making  pay- 
ments upon  three  $100  notes,  and  no  more;, 
and  the  question  raised  as  to  the  effect  of  these 
payments  was  whether  they  were  a  recognition 
of  three  notes,  or  of  all  the  notes.  It  is  not 
claimed  but  that  the  payments  were  so  made 
that  the  creditor  was  justified  in  applying  each 
payment  upon  all  the  notes  which  the  debtor 
then  understood  were  held  against  him.  The 
points  specially  urged  upon  the  court  below, 
and  relied  upon  here,  relate  to  the  matter  of 
intent,  as  afl'ected  by  the  defendant's  claimed 
ignorance  of  the  situation,  and  by  the  fact  of 
his  physical  infirmity. 

The*  defendant  was  blind  at  the  date  of  the 
notes,  and  has  since  remained  so.  On  trial,  he 
admitted  giving  three  notes,  but  denied  that 
more  were  given.  He  also  admitted  roaking- 
the  payments  represented  by  the  indorsements, 
and  that  he  gave  no  express  direction  as  to- 
their  application.  But  he  claimed  that,  inas- 
much as  he  had  knowledge  of  only  three  notes, 
the  payments  were  necessarily  made  upon  those 
notes,  and  that  there  could  be  no  valid  appli- 
cation upon  any  other.  In  this  view,  the  court 
was  asked  to  instruct  the  jury  that,  to  entitle 
the  plaintiff  to  the  benefit  of  the  indorsements 
on  the  other  two  notes  as  against  the  statute,  it 
was  incumbent  on  her  to  prove  that  the  pay- 
ments were  made  with  knowledge  on  the  part 
of  the  defendant  that  the  creditor  held  such 
notes  against  him.  The  court  declined^ so  to 
charge,  and  we  think  properly. 

The  question  whether  the  defendant  execut- 
ed all  the  notes  was  submitted  to  the  jury, 
and  the  verdict  has  established  the  fact  that  he 
did.  lie  knew  at  the  time  of  the  transaction 
how  many  signatures  he  afiSxed  as  well  as  if 
able  to  see.    If  he  afterwards  understood  it 
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dUTerently,  it  was  because  of  forgetfulness. 
His  claim  is  not  based  upoD  any  supposed  can- 
cellation  of  a  part  of  the  notes,  or  supposed 
transfer  of  a  part  to  other  parties.  He  made 
each  payment  as  a  general  payment  upon  the 
Sanborn  indebtedness,  whatever  it  was.  The 
general  intention  with  which  the  payment  was 
made  will  not  be  controlled  by  a  consideration 
of  what  his  action  might  have  been  if  he  had 
then  had  in  mind  that  there  were  five  notes  in- 
stead of  three.  The  payment  having  been  so 
made  as  to  iustify  an  application  upon  the 
notes  generally,  and  that  disposition  having 
been  made  of  it,  the  application  cannot  now 
be  overthrown  on  the  plea  that  the  debtor  was 
under  a  misapprehension  as  to  the  number  of 
the  notes,  when  his  misapprehension  was  not 
caused  by  any  act  or  omission  of  the  creditor. 
The  defendant  cites,  in  support  of  the  contrary 
view,  Boakes  v.  Bailey,  55  Vt.  542,  where  it  is 
said  that  "if  the  debtor  pays  with  one  intent, 
and  the  creditor  receives  with  another,  the  in- 
tent of  the  debtor  shall  govern."  But  the 
proper  application  of  the  doctrine  is  apparent 
from  the  facts  of  that  case,  and  the  further 
views  expressed.  There,  a  firm  with  which 
the  debtor  had  been  dealing  was  dissolved,  and 
was  succeeded  by  one  of  its  members.  The 
debtor  received  no  notice  of  the  dissolution  of 
the  firm,  and  its  successor  continued  to  deliver 
goods  and  credit  payments  upon  the  same  pass- 
book, as  if  there  had  been  no  change.  The 
debtor  supposed  he  was  making  payments 
upon  the  account  of  the  firm,  and  the  suc- 
cessor of  the  firm  treated  them  as  paid  upon 
the  subsequent  account.  The  court  considered 
that  the  debtor  was  deprived  of  an  opportunitv 
to  expressly  direct  an  application  by  the  fault 
of  the  creditor,  that  the  circumstances  under 
which  the  payments  were  made  showed  con- 
clusively what  the  debtor's  intention  was,  and 
that  no  right  ever  existed  in  the  creditor  to 
make  the  attempted  application.  It  is  evident 
that  the  facts  of  the  case  at  bar  do  not  bring  it 
within  the  decision. 

Effect  being  given  to  the  above  applications 
as  made  by  the  creditor,  none  of  the  notes 
have  ever  been  barred  except  the  first  one,  of 
which  a  small  part  remained  unpaid  by  previ- 
ous indorsements.  It  is  insisted  that  a  recov- 
ery cannot  be  had  upon  a  note  which  has  been 
barred  unless  the  payment  relied  upon  to  re- 
move the  bar  was  indorsed  by  the  debtor  or 
byhis  direction;  and  Pond  v.  Williams  ^  1  Gray, 
630,  and  Ratnsap  v.  Warner,  97  Mass.  13,  are 
cited  in  this  connection.    It  is  held  in  Massa- 


chusetts that  a  general  payment  may  be  ap- 
plied by  the  creditor  upon  a  claim  that  is 
barred,  but  that  such  application  will  not 
revive  the  unpaid  balance  of  the  debt.  It  is 
said  that  no  promise  to  pay  the  balance  of  a 
debt  can  be  implied  from  a  payment  which 
is  not  intentionally  made  upon  that  particular 
debt.  We  think,  however,  that  any  applica- 
tion which  the  creditor  is  justified  in  making 
must  be  followed  by  the  ordinary  consequences 
of  a  part  payment.  When  the  debtor  leaves 
the  application  to  lie  made  by  the  creditor,  or. 
in  default  of  action  on  the  part  of  the  creditor, 
by  the  law.  he  must  be  held  to  have  intended 
such  application  as  may  finally  be  made  by 
the  creditor  or  by  the  law.  aobie  v,  Briggs^ 
59  Vt.  443.  4  New  Eng.  Rep.  506.  If  we  cor- 
rectly understand  the  exceptions,  the  point 
was  raised  that  the  creditor  would  have  no 
right  to  indorse  anything  upon  a  barred  note, 
unless  the  defendant  knew  at  the  time  of  the 
payment,  or  was  informed  before  the  applica- 
tion, that  such  note  was  barred.  This  claim 
seems  to  have  been  made  upon  the  ground  that 
the  defendant's  blindness  entitled  him  to  some 
special  protection.  But  the  creditor's  right  to 
make  the  application  does  not  depend  upon  the 
correctness  or  completeness  of  the  debtor's  un- 
derstanding as  to  the  situation  of  the  demand; 
and,  in  the  absence  of  any  question  of  fraud 
or  concealment  on  the  part  of  the  holders  of 
the  paper,  we  do  not  see  how  the  debtor^s  de- 
privation of  one  of  the  ordinary  means  of  ac- 
quiring information  can  affect  the  action  which 
he  was  willing  to  take  upon  such  information 
as  he  had. 

The  defendant  claimed  that  if  there  was  a 
|50  note  it  was  given  for  usury.  The  Jury 
was  instructed  that  if  it  was  given  for  usury 
no  recovery  could  be  had  upon  it.  This  was 
correct.  'The  jury  was  further  instructed  that 
if  the  note  was  given  for  usury,  and  the 
amounts  indorsed  upon  it  were  paid  with  an 
intention  that  they  be  so  applied,  the  defend- 
ant could  not  recover  them  in  this  suit  by  re- 
ceiving credit  for  them  in  ascertaining  the  gen- 
eral balance.  If  this  was  erroneous,  no  harm 
came  from  it,  for  the  jury  returned  a  verdict 
for  all  the  notes,  which  thejr  could  not  have 
done  under  the  instructions  given  without  find- 
ing that  the  note  was  not  usurious.  Having 
found  the  note  was  not  given  for  usury,  they 
did  not  reach  the  matter  in  which  the  instruc- 
tion complained  of  was  given. 

Judgment  affirmed. 


NEW  YORK  COURT  OP  APPEALS    (2d  Div.). 


WALDEN  NATIONAL  BANK,  Bespt, 

Caleb  BIRCH  et  aL,  Appts, 

( N.  Y ) 

1.   The  ▼alidity  of  a  piircha«e  1>y  the 
ea4Bhier  of  a  national  bank  of  its  own 

Note.— For  nates  on  election  of  remedies,  see 
"Powler  V.  Bowery  Sav.  Bank  (N.  T.)  4  L.  R.  A.  145; 
Oonrow  v.  Little  (N.  T.)  6  L.  R.  A.  003;  Terry  v. 
Hunger  (N.  Y.)  8  L.  R.  A.  216. 
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stock  for  It  In  violation  of  U.  S.  Rev.  Stat.,  6  5201, 
cannot  be  denied  by  sureties  of  the  cashier  as  a 
defense  to  an  action  on  his  bond  for  misappro- 
priation of  the  stock  since  only  the  federal  gov- 
ernment can  set  up  the  iniralidity  of  that  trans- 
action. 

8.  The  cashier  of  a  national  bank  who 
misappropriates  its  stock  which  he 
has  taken  in  his  own  name  as  security  for 
a  note  to  the  bank  which  he  indorses  in  order  to 
evade  the  prohibition  agrainst  loans  by  the  bank 
on  the  security  of  its  own  stock,  is  guilty  of  mis- 
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appropiiatingr  the  property  of  the  bank  Intrusted 
to  him  as  cashier  and  his  sureties  are  liable  there- 
for. 

8.  Recovering^  judf^ent  agaiwt  the 
cashier  of  a  national  bank  on  his  in- 
dorsement of  a  note  secured  by  a  transfer  of 
the  bank^s  stock  to  him  Individually,  which  in- 
dorsement and  transfer  were  merely  an  evasion 
of  the  law  against  loans  on  the  security  of  the 
stock  is  not  a  bar  to  an  action  on  his  bond  for  mis- 
appropriating the  stock,  as  the  remedies  are  con- 
current and  not  inconsistent. 

(December  1, 1801.) 

APPEAL  by  defeDdaDts  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  the  judgment 
of  a  Special  Term  for  Orange  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  the 
liability  of  sureties  upon  the  bond  of  a  bank 
cashier.     Ajfl/nntd. 

Statement  by  Vann«  Jr. 

This  was  an  action  to  recover  from  the  de- 
fendants, as  sureties  of  one  Rutherford,  cashier 
of  the  plaintiff  Bank,  the  value  of  certain  of 
its  securities,  alleged  to  have  been  converted 
by  him.  The  trial  court  found  the  following 
facts:  Said  Rutherford  was  cashier  of  the 
plaintiff,  a  national  bank,  from  its  organiza- 
tion until  March  19,  1887,  except  during  a  few 
months  in  the  year  1886,  when  he  was  ill. 
The  bond  in  question,  dated  February  2, 1887, 
is  in  the  penalty  of  $4,000,  and  contains  the 
condition  that  if  said  Rutherford  "honestly 
and  in  good  faith  performs  all  the  duties  of 
cashier  in  the  Walden  National  Bank,  and  all 
the  duties  in  any  manner  incident  thereto 
while  acting  as  such  cashier,  aod  also  all  such 
duties,  acts,  and  work  as  mav  be  required  of 
the  said  William  G.  Rutherford  by  the  said 
Bank  or  its  board  of  directors  which  shall  from 
time  to  time  be  assented  to  on  his  part,  and  in 
all  respects  conduct  honestlv  and  in  good  faith 
towards  or  in  respect  to  said  Bank,  its  moneys 
and  securities,  and  the  moneys  and  securities 
of  any  other  person  or  persons  left  in  any 
manner  with  said  Bank,  then  the  above  obli- 
gation to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. "  Prior  to  December  12, 1882, 
one  Terbell  owned  thirty  shares  of  the  stock 
of  said  Bank,  of  the  par  value  of  $100  per 
share,  and  on  that  day  he  assigned  and  deliv- 
ered the  same  to  said  Rutherford  in  his  "in- 
dividual name,"  and  thereupon  it  was  trans- 
ferred to  him  on  the  books  of  the  Bank,  and 
three  new  certificates  for  ten  shares  each  were 
issued  to  him  therefor.  At  this  time  Terbell 
was  indebted  to  the  Bank  to  an  amount  exceed- 
ing $9,000  upon  certain  notes  made  or  indorsed 
by  him,  and  discounted  by  the  plaintiff  for  his 
benefit.  He  was  not  indebted  to  said  Ruther- 
ford, but  was  in  financial  difficulties,  and 
w^anted  to  secure  the  Bank.  Said  stock  was 
thus  transferred  to  said  Rutherford  upon  the 
understanding  "that  it  was  to  be  held  for  the 
Bank  as  collateral  security  for  the  payment 
of"  said  notes.  The  transfer  "took  place  over 
the  counter  of  the  Bank,  while  said  Ruther- 
ford was  acting  as  its  cashier;  and  the  transac- 
tion was  with  him  in  that  capacity."  Said 
Terbell  "understood  he  was  dealing  with  the 
Bank,  and  not  Rutherford  personally;  and  the 
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only  reason  given  at  any  time  for  assigning  the 
stock  to  Rutherford  instead  of  the  Bank  was, 
as  Rutherford  told  Terbell,  because  the  Bank- 
ing Act  prohibited  the  Bank  from  making 
loans  upon  the  security  of  its  own  stock." 
"Said  cashier,  after  the  transfer  aforesaid,  put 
said  stock  in  an  envelope,  and  informed  the 
president  of  the  Bank  that  it  belonged  to  Ter- 
bell, and  the  Bank  thereafter  held  such  stock 
as  security  for  TerbelTs  paper,  although  it  held 
it  in  Rutherford's  name. "  December  20, 1888, 
Terbell  made  his  note  for  $1,000,  and  April  1, 
1884,  another  for  the  same  amount,  each  paya- 
ble to  the  order  of  Rutherford,  and  indorsed 
by  him,  and  the  plaintiff  discounted  both  for 
said  Terbell,  and  at  the  time  "held  said  bank- 
stock  as  security  for  the  payment"  thereof,  un- 
der the  aforesaid  agreement.  The  indorse- 
ments of  Rutherford  "were  in  form  only,  and 
were  only  done  to  make  the  transaction  appear 
regular  under  the  National  Banking  Laws." 
The  note  dated  April  1,  1884,  was  given  to 
take  up  a  note  made  by  Terbell  and  held  by 
the  plaintiff  on  December  12,  1882,  or  in  re- 
newal of  a  note  given  for  that  purpose.  Sep- 
tember 1, 1886,  at  the  request  of  Terbell  and 
the  plaintiff,  Rutherford  sold  ten  shares  of  said 
stock  to  the  defendant  Snyder  for  $1,210, 
which  was  applied  on  the  indebtedness  of  Ter- 
bell to  the  Bank,  except  a  small  sum,  which 
was  placed  to  his  credit  on  the  books.  Up  to 
this  time  the  dividends  upon  the  stock  had 
been  credited  to  Terbell,  and  after  this  sale  the 
dividends  upon  the  twenty  shares  remaining 
were  equal  to  the  interest  on  said  two  notes, 
and  '  'they  were  balanced  in  that  way  by  the 
cashier,  said  Rutherford."  January  18,  1887. 
Rutherford  borrowed  $1,000  upon  his  own 
note,  and  for  his  own  use,  from  the  Qo^en 
National  Bank,  to  which  he  gave  as  collateral 
security  ten  shares  of  said  stock.  The  note 
was  not  paid,  and  the  Bank  last  named  sold 
said  collateral,  and  with  the  proceeds  paid  the 
note.  March  18,  1887,  Rutherford  borrowed 
another  $1 ,000  upon  his  own  note,  and  for  bia 
own  use,  from  the  Chase  National  Bank,  and 
assigned  to  it  the  remaining  ten  shares  of  said 
stock  as  collateral.  That  note  was  not  paid, 
and  that  Bank  sold  its  collateral,  and  paid  its 
note  out  of  the  proceeds.  Neither  of  the  notes 
so  held  by  the  plaintiff  was  ever  paid,  al- 
though payment  was  duly  demanded;  and  no 
part  of  said  twenty  shares  of  stock  was  ever 
returned  to  the  plaintiff,  notwithstanding  due 
demand  made  of  said  Rutherford.  September 
10,  1887,  the  plaintiff  recovered  judgment  on 
its  notes  against  Terbell  and  Rutherford,  but. 
no  part  thereof  having  been  paid,  an  offer  was 
made  to  the  defendants  to  assign  the  same  to 
them,  "but  they  declined  to  do  anything  about 
the  matter."  Upon  the  request  of  the  defend- 
ants the  court  also  found  that  the  notes  made 
or  indorsed  by  Terbell  and  held  by  the  plain- 
tiff on  December  12,  1882,  with  two  or  three 
unimportant  exceptions,  bad  upon  them  the 
name  of  a  responsible  maker  or  indorser,  ia 
addition  to  that  of  Terbell.  The  trial  judge 
refused  to  find,  upon  the  like  request,  that 
"the  transfer  of  said  stock  by  said  Terbell  was 
made  to  said  Rutherford,  and  held  by  him  in 
his  individual  capacity,  as  a  personal  matter, 
and  he  did  not  take  and  hold  the  stock  as 
cashier  for  the  plaintiff,   and    as   collateral 
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security  to  the  indebtedness  to  and  for  said 
Bank/'  and,  after  so  refusing,  added:  "Ruth- 
erford was  not  liable  as  an  indorser,  though 
one  in  form."  The  defendants  excepted  gen- 
erally, but  did  not  except  specifically  to  the 
addition,  as  found.  After  finding  these  facts, 
the  trial  court  found  as  conclusions  of  law  that 
the  transaction  was  not  prohibited  by  the  Na- 
tional Banking  Act,  and,  if  it  was,  that  the  de- 
fendants could  not  take  advantage  of  it  in  this 
action;  that  Rutherford  was  not  liable  to  the 
Bank  as  indorser  on  said  notes;  and  that  the 
recovery  of  said  judgment  does  not  help  the 
defendants,  because  the  rule  as  to  election  of 
remedies  does  not  apply;  that  the  defendants 
were  not  liable  for  the  stock  given  to  the  (Josh- 
en  Bank  on  the  13th  of  January,  18S7,  be- 
cause they  were  not  then  the  sureties  of  said 
Rutherford,  but  that  they  were  liable  for  the 
value  of  the  other  ten  shares,  delivered  to  the 
Chase  Bank  March  18,  1887,  as  that  was  after 
they  had  signed  said  bond.  Rutherford  died 
in  March,  1888,  and  this  action  was  commenced 
about  two  months  afterwards. 

Messrs.  A.  S.  ft  W.  F.  Cassedy,  for  appel- 
lants: 

Under  the  Banking  Act,  Rutherford  was  a 
stockholder  individually,  and  if  the  Bank  had 
failed  with  the  stock  standing  in  his  name  he 
would  have  been  liable  to  the  creditors  for  an 
amount  equal  to  the  stock,  and  it  would  have 
been  no  oefense  to  him  to  say  that  he  held  it 
for  the  Bank. 

Wheelock  v.  Kost,  77  111.  296;  Magruder  v. 
Colston,  44  Md.  349,  22  Am.  Rep.  47:  HaU  v. 
Walker,  31  Iowa,  344,  7  Am.  Rep.  187. 

The  judgment  recovered  by  the  Bank  against 
Rutherford  forever  fixed  their  position^as  to 
the  notes. 

Dedham  Bank  v.  Chiekering,  4  Pick.  814; 
Brandt,  Suretyship,  p.  314. 

As  to  the  strictness  with  which  courts  have 
construed  bonds  of  this  character,  see— 

MiUer  v.  Stewart,  22  U.  S.  9  Wheat.  680,  6 
L.  ed.  189:  Boston  Hat  "hSfry.  Co.  v.  Messinger^ 
2  Pick.  223:  People  v.  Pennoek,  60  N.  Y.  421; 
McCliiskey  v.  CromweU,  11  N.  Y.  593. 

The  transaction  if  as  claimed  by  the  Bank 
and  found  by  the  court  was  not  in  line  of  the 
regular  duties  of  Rutherford  as  cashier,  was 
out  of  the  ordinary  course  of  business,  was  not 
contemplated  by  the  sureties  and  covered  by 
the  bond. 

Where  one  of  two  innocent  parties  must 
sustain  a  loss  by  the  fraud  of  a  third,  such  loss 
should  fall  upon  the  one,  if  either,  whose  act 
has  enabled  such  fraud  to  be  committed. 

Moore  v.  Metropolitan  JSat.  Bank,  55  N.  Y. 
41. 

The  Bank  cannot  do  indirectly,  in  holding 
its  own  stock  as  collateral,  what  it  cannot  do 
directly,  and  thus  evade  the  Act.  If  Ruther- 
ford held  it  as  collateral  for  the  Bank,  it  was 
taken  and  held  without  authority  for  several 
years,  and  it  was  doing  an  act  prohibifed  bv 
the  laws  of  the  United  States,  and  which 
would  be  good  cause  for  forfeiture  of  its  char- 
ter. 

First  Nat.  Bank  of  South  Bend  v.  Lanier,  78 
U.  S.  11  Wall.  369,  20  L.  ed.  172. 

Mr.  B.  R.  Champion*  for  respondent: 

Defendants  cannot  take  any  Mlvantage  of 

14  L.  R.  A. 


the  failure  to  comply  with  the  law,  even  if  it 
had  been  violated  by  the  Bank. 

First  Nat.  Bankof  Xeniav.  Stewart,  107  U. 
8.  676,  27  L.  ed.  592;  National  Bank  of  Gen- 
esee V.  Whitney,  103  U.  S.  99,  26  L.  ed.  443; 
Fortier  v.  New  Orleans  Nat.  Bank,  112  U.  S. 
439.  28  L.  ed.  764;  Union  Gold  Min.  Go.  v. 
Bocky  Mountain  Nat.  Bank  of  Central  City, 
96  D.  S.  640.  24  L.  ed.  648;  Wymanw.  Citizens 
Nat.  Bank  of  Faribault,  29  Fed.  Rep.  784; 
Thompson  v.  St.  Nieliolas  Nat.  Bank,  113  N. 
Y.  325;  Atlantic  State  Bank  of  Brooklyn  v. 
Savery,  82  N.  Y.  291. 

The  contract  of  the  defendants  in  their  bond 
covered  the  acts  of  Rutherford  in  appropriat- 
ing the  stock. 

Barrington  v.  Bank  of  Washington,  14  Serg. 
<&  R.  405;  Rochester  City  Bank  v.  Elwood,  21 
N.  Y.  88;  Bostwick  v.  Van  Voorhis,  91  N.  Y. 
353;  Fourth  Nat.  Bank  v.  Spinney,  120  N.  Y. 
560;  Belloni  v.  Freeborn,  63  N.  Y.  383;  Tomp- 
kins County  Suprs.  v.  Bristol,  99  N.  Y.  816; 
German  American  Bank  v.  Auth,  87  Pa.  419, 
30  Am.  Rep.  374. 

A  party  may  prosecute  as  many  remedies  as 
he  legally  has,  provided  they  are  consistent 
and  concurrent.  This  the  plaintiff  has  done 
and  no  more. 

Emery  v.  Baltz,  22  Hun,  434;  Stowell  v.  Cham- 
berlain, 60  N.  Y.  272;  Botoen  v.  Mandetille,  95 
N.  Y.  237;  Richards  v.  La  Tourette,  119  N. 
Y.  54;  Mills  v.  Parkhurst,  126  N.  Y.  89. 

Vann,  J. .  delivered  the  opinion  of  the  court: 
The  appellants  claim  that  the  transaction 
whereby  the  stock  in  question  was  transferred 
to  Rutherford  was  in  violation  of  the  National 
Banking  Act,  which  provides  that  no  banking 
association  '  'shall  mase  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capital 
stock,  nor  be  the  purchaser  of  any  such  shares 
unless  such  security  or  purchase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith."  U.  S.  Rev.  Stat.  § 
5201.  Assummg  this  to  be  true,  the  defend- 
ants cannot  lake  advantage  of  it,  because  the 
Act  "imposes  no  penalty,  either  upon  the  bank 
or  borrower,  if  a  loan  upon  such  security  be 
made."  First  Nat.  Bankof  Xenia  v.  Stercart, 
107  U.  8.  676,  27  L.  ed.  592.  The  case  cited 
was  an  action  by  the  personal  representatives 
of  a  borrower  to  recover  from  a  national  bank 
the  value  of  certain  shares  of  its  capital  stock, 
delivered  to  it  as  collateral  at  the  time  the  loan 
was  made,  and,  after  default  in  payment  of 
the  note,  sold  by  the  bank,  and  applied  on  the 
debt.  The  court  held  that,  if  the  prohibition 
of  the  statute  could  be  urged  against  the  valid- 
ity of  the  transaction  by  anyone  except  the 
government,  it  could  only  be  done  before  the 
contract  was  executed,  and  while  the  security 
was  still  subsisting  in  the  hands  of  the  bank. 
The  decisions  of  the  federal  courts,  construing 
the  provision  of  said  act  which  prohibits  na- 
tional banks  from  purchasing,  holding,  or  con- 
veying real  estate,  except  for  certain  purposes, 
are  analogous,  because  no  penalty  is  provided 
for  a  violation  of  that  section.  U.  S.  Rev. 
Stat.  §  5187.  While  it  permits  banks  to  pur- 
chase and  hold  such  real  estate  '*as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  secur- 
ity for  debts  previously  contracted,"  it  prohib- 
its the  taking  of  a  mortgage  to  secure  future 


214 


New  Tokk  Coubt  of  Appualb. 


Oct., 


advances,  but  does  not  declare  void  any  secur- 
ity taken  in  violation  of  t^e  Act.  It  has  been 
repeaiedly  held  that  a  mortgage,  although 
taken  to  secure  future  advances,  is  a  valid  and 
enforceable  security,  notwithstanding  the  pro- 
hibition; and  that  only  the  federal  government 
can  take  advantage  of  the  violation  of  the  stat- 
ute, llnion  Nat.  Btink  v.  Matthews,  98  0.  S. 
621,  25  L.  ed.  188;  National  Bank  of  St.  Louis 
V.  Whitney,  108  U.  8.  99,  26  L.  ed.  448;  For- 
tier  V.  New  Orleans  Nat.  Bank  of  Oenesee,  112 
U.  8.  439,  2b  L.  ed,  764.  In  Wyman  v.  Citi- 
zens  Nat.  Bank  of  Faribault,  T^FeA.  Rep. 734, 
it  was  held  that  a  contract  was  not  void  if  en- 
tered into  by  a  national  bank  in  violation  of 
section  5200,  which  provides  that  **the  total 
liabilities"  to  such  a  bank  of  any  person,  cor- 
poration, or  firm  shall  not  exceed  one  tenth  of 
lis  capital  stock  actually  paid  in.  The  court 
said  that  "the  decisions  of  the  United  States 
Supreme  Court  heretofore  made  warrant  the 
conclusion  that  objections  of  the  character  pre- 
sented to  a  breach  of  the  Banking  Law  by  a 
national  bank  can  only  be  urged  by  the  gov- 
ernment.'' Similar  decisions  have  Deen  made 
by  this  court  under  somewhat  similar  circum- 
stances. Thompson  v.  St.  Nicholas  Nat.  Bank, 
118  N.  Y.  825,  884;  Atlantic  State  Bank  of 
Brooklyn  v.  Sawry,  82  N.  Y.  291.  The  prin- 
ciple on  which  these  cases  rest  applies  to  the 
point  under  consideration,  and  requires  us  to 
hold  that,  even  if  the  transaction  with  Ruther- 
ford was  a  mere  evasion,  and  hence  a  violation 
of  the  provisions  of  the  National  Banking  Act, 
the  fact  is  not  available  as  a  defense  to  this  ac- 
tion. 

The  claim  of  the  defendants  that  Rutherford 
held  the  stock  to  secure  him  for  indorsing  the 
note  in  question  is  not  supported  either  by  the 
findings  or  the  evidence.  The  transaction  was 
not  with  Rutherford  as  an  individual,  but  as 
cashier  of  the  bank.  No  evidence  was  given 
upon  the  subject  except  by  Mr.  Terbell,  who 
testified:  ''When  I  go  to  the  bank,  and  a  man 
comes  to  the  hole,  and  I  tell  him  anything,  I 
consider  I  am  saying  it  to  the  bank.  This 
conversation  was  over  the  counter  in  the  Wal- 
den  Bank.  ...  I  so  transferred  it  [the 
stock]  to  him  individually  to  secure  the  bank. 
I  did  not  make  it  directly  to  the  Bank,  be- 
cause I  supposed  he  was  the  Bank.  He  in- 
dorsed these  two  notes.  .  When  I 
wanted  him  to  pin  the  stock  on  these  notes  he 
said:  'When  the  government  official  comes 
here  we  can't  take  our  own  stock,  and  when  he 
comes  here  and  sees  this  stock  pinned  on  these 
notes  he  will  say:  "You  sell  it  right  ofl!  and 
pay  this."  I  will  indorse  them  and  will  tell 
the  board  how  it  is.'  The  object  was  to  get 
rid  of  the  provision  forbiddine  banks  to  take 
their  own  stock,  and  so  I  made  the  stock  to 
him.  He  indorsed  the  paper  to  get  around 
that.  .  .  .  When  Rutherford  took  this 
stock  away  he  put  it  in  an  envelope,  and  I 
think  told  Mr.  Scofield,  then  president  of  the 
Bank,  if  anything  happened,  that  belonged  to 
me."  Thus  it  is  clear  that  Rutherford,  as 
cashier,  took  and  held  the  stock  in  trust  for  the 
Bank,  and  indorsed  the  notes  simply  to  deceive 
the  government.  He  had  no  personal  interest 
in  the  matter.  All  that  he  did  was  for  the 
benefit  of  the  Bank  in  the  transaction  of  its 
business  as  its  oflicer.    His  object  was  to  get 
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security  for  the  Bank,  which  was  in  the  line 
of  his  duty.  The  method  adopted  by  him  to 
effect  his  object  was  the  transfer  of  the  stock, 
not  to  the  bank  directly,  as  that  was  deemed 
inadvisable,  but  to  himself,  still  acting  as  cash- 
ier for  the  benefit  of  the  Bank.  His  indorse- 
ment, although  a  contract  in  form,  was  no 
contract  in  reality,  unless  made  so  by  subse- 
quent adjudication,  but  an  artifice  resorted  to 
by  him,  while  doing  the  business  of  the  Bank, 
to  deceive  the  offlcml  inspector  for  its  protec- 
tion. In  no  part  of  the  transaction  did  he  act 
for  himself.  The  plaintiff,  therefore,  became 
the  equitable  owner  of  the  slock,  subject  to  the 
right  of  Mr.  Terbell  to  redeem.  When  Ruther- 
ford appropriated  the  stock  to  his  own  use,  he 
deprived  the  Bank  of  that  which  belonged  to 
it  as  the  beneficial  owner,  and  which  was  in 
his  name,  and  the  evidence  thereof  in  his  cus- 
tody, by  virtue  of  his  official  relation  to  the 
Bank.  Although  he  may  not  have  been  guil ly, 
under  the  circumstances,  of  strict  conversion, 
he  was  guilty  of  misappropriating  the  property 
of  the  bank  that  had  been  intrusted  to  him  as 
its  cashier.  This  was  in  violation  of  his  duty 
to  the  plaintiff  and  of  the  bond  given  by  the 
defendants  in  his  behalf. 

The  defendants  further  claim  that,  even  if 
Rutherford  held  the  stock  for  the  benefit  of  the 
Bank,  and  in  his  capacity  as  cashier,  still  by 
recovering  judgment  against  him  as  indorser 
the  plaintiff  waived  its  nght  to  sue  him  in  tort 
and  thereby  deprived  the  defendants  of  a  sub- 
stantial right  in  case  they  should  pay  the  bond. 
Although  Rutherford,  upon  the  facts  herein  as 
found  by  the  special  term,  had  a  perfect  de- 
fense to  the  action  brought  against  him  on  the 
notes,  still  the  judgment  entered  by  default 
was  an  adjudication  irrevocably  establishing  a 
contract  of  indorsement  between  him  and  the 
plaintiff.  LoriUard  v.  ayde,  122  N.  Y.  41; 
Broton  v.  Netd  York,  66  N.  Y.  885;  Newton  v. 
Book,  48  N.  Y.  676;  Gates  v.  Preston,  41  N. 
Y.  113.  If  this  was  a  waiver  by  the  bank  of 
its  right  to  sue  him  for  misappropriating  its 
property,  it  was  also  a  waiver  of  its  right  to 
sue  his  sureties  for  the  damages  caused  by 
such  misappropriation.  Pitts  v.  Congdon,  2 
N.  Y.  852;  CJiest^  v.  Bank  of  Kingston,  16  N. 
Y.  886;  Bank  of  Albion  v.  Burns,  46  N.  Y. 
170;  Barnes  v.  Molt,  64  N.  Y.  897;  Ludlow  v. 
Siinond,  2  Cal.  Cas.  1;  Colemard  v.  fjamb,  15 
Wend.  829:  Stevens  v.  Cooper,  1  Johns.  Ch. 
425,  1  L.  ed.  196;  Harr.  Subrogation,  §  17. 

It  must  be  assumed  on  the  facts  found — that 
the  plaintiff  had  two  causes  of  action  against 
Rutherford, — one  on  the  note,  and  the  other 
for  misappropriating  the  security  collateral  to 
the  note.  It  they  were  concurrent,  the  de- 
fendants cannot  complain,  as  both  could  be 
prosecuted  until  one  or  the  other  was  satisfied. 
If  they  were  necessarily  inconsistent,  so  that  a 
judgment  in  one  was  a  defense  to  the  other, 
their  liability  on  the  bond  ceased  when  the 
judgment  was  entered.  We  think  that  the 
remedies  were  concurrent,  and  not  inconsistent. 
By  indorsing  the  notes,  not  formally,  but,  as 
it  must  now  be  assumed,  with  the  the  inten- 
tion of  binding  himself,  Rutherford  became 
liable  to  the  plaintiff  on  his  contract.  Subse- 
quently, by  misappropriating  the  security  that 
he  haa  taken  and  was  holding  as  cashier  for 
the  plaintiff's  benefit,  he  violated  his  fiduciary 
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relatioD  to  the  Bank,  and  made  himself  liable 
in  tort.  The  latter  cause  of  action  accrued 
nearly  five  years  after  the  former,  to  which  it 
had  only  an  accidental  relation.  His  liability 
on  the  notes  did  not  prevent  him  from  wrong- 
fuUy  disposing  of  the  Bank's  collateral,  and 
making  himself  liable  on  that  account  also. 
The  casual  circumstance  that  one  payment 
"would  discharge  both  liabilities  does  not  affect 
their  independent  origin  and  nature,  because 
no  fact  essential  to  liability  on  the  note  was  eft- 
^sential  to  liability  for  the  misappropriation. 
There  was  a  breach  of  contract,  and  also  a 
breach  of  duty,  in  no  manner  dependent  on 
-such  contract.  Under  no  circumstances,  no 
>e lection  of  remedies  was  required,  for  both 
were  available.  Manning  v.  JKeenan,  78  N.  Y. 
45,  51:  Morgan  v.  Skidmare,  8  Abb.  N.  C.  82; 
Morgan  v.  Fdwers,  66  Barb.  42;  White  v.  Whit- 
dag,  8  Dalv,  28.  25;  6  Am.  &  Eng.  Encyclop. 
Law,  248.  ' 

It  may  be  that  the  error  of  the  learned  trial 
Judge  in  bis  legal  conclusion  that  Rutherford 
was  not  liable  as  indorser  affected  his  finding 
of  the  fact  that  Rutherford  held  the  stock  as 
•cashier  for  the  benefit  of  the  Bank.  We  find 
no  exception  to  the  facts  as  found  that  is  spe- 
cific enough  to  raise  this  point.  While  said 
•conclusion  of  law  was  wron^,  it  did  not  consti- 
tute reversible  error,  because  the  final  result 
reached  in  the  judgment  order  was  right 

We  think  that  the  judgment  should  he  affirmed 
with  costs 

All  concur,  except  Brown.  J,,  not  voting. 


Thomas  T.  STEWART,  Appi., 
Benjamin  S.  STONE,  Bespt. 
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1  •   The  burden  of  proof  of  negUgenee  of 
ft  l>ailee  in  whose  f aotoiy  milk  and  its  prod- 


uots  are  destroyed  by  tire  is  on  the  party  alleging 
it. 

2.  The  destruction  by  Are  of  milk  and 
its  products  while  in  possession  of  & 
bailee  who  has  oontraoted  to  manufacture  and 
sell  butter  and  cheese  relieves  him  from  his  oon- 
tract  so  far  as  the  subject  thereof  is  destroyed  by 
the  fire  If  it  occurred  without  his  fault. 

(October  6, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
.the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  en- 
tered in  the  Oswego  County  Clerk's  office  upon 
the  report  of  a  re^ree  in  favor  of  defendant  in 
an  action  brought  to  recover  the  value  of  a, 
quantity  of  milk,  butter  and  cheese,  manufac- 
tured and  in  process  of  manufacture  from  milk 
furnished  by  pldntiff  to  defendant,  for  that 
purpose,  at  his  cheese  factory.    Affirmed, 

Statement  by  Bradlesr*  J.: 

The  plaintiff  and  his  assignors  were  patrons 
of  the  defendant's  factory,  where  they  and 
others  delivered  milk  to  be  manufactured  into 
cheese  and  butter,  marketed,  and  the  proceeds 
deposited  by  him  for  them  resj^tectively  at  a 
stipulated  compensation.  This  was  done  by 
the  defendant  up  to  October  28,  1888,  when 
the  factorjr  was  destroyed  by  fire,  and  a  quan- 
tity of  milk,  butter  and  cheese  thereby  lost. 
Several  of  the  patrons  suffering  such  loss  as- 
signed their  asserted  claims  against  the  defend- 
ant to  the  plaintiff,  who  brought  this  action, 
and  in  his  complaint  alleged  that  the  destruc- 
tion and  loss  by  the  fire  were  occasioned  by 
the  negligence  of  the  defendant  or  his  agents 
and  servants.  The  referee  found  that  such 
negligence  was  not  established,  and  directed 
judgment  for  the  defendant. 

Mr,  J.  W.  Shea,  for  appellant: 
A  party  who  has  entered  into  a  contract 
to  maKe  and  deliver  a  manufactured  article. 


Note.— Contract*;  efftU  of  intervening  ixnvowQyOUy 
to  perform  as  a  relief  from  the  ohligatUm, 

The  distlDctioD  between  a  contract  and  a  duty 
•created  by  law,  made  In  Paradine  v.  Jane,  Aleyn, 
£6,  in  which  the  expulsion  of  a  tenant  by  alien  en- 
•emies  was  held  not  to  relieve  from  his  airreement, 
bas  been  followed  In  a  multitude  of  subsequent 
<»ses  establishing  the  general  doctrine  that  impos- 
sibility of  performing  an  absolute  promise  will  not 
relieve  from  theobliflration. 
V         Where  no  express  or  implied  provision  as  to  the 
•event  of  impossibility  can  be  found  In  the  terms  or 
<;ircumstance8  of  an  agreement,  a  supervening  im- 
possibility will  not  relieve  the  promisor  from  liabil- 
ity for  failure  to  perform.    Switzer  v.  Pinconning 
Mfg.  Co.  50  Mich.  488. 

The  real  intention  of  the  parties  is  the  test  in  de- 
termining the  liability  for  failure  to  perform  a  con- 
tract which  it  has  become  impossible  to  perform. 
Wolfe  V.  Howes,  20  N.  Y.  197,  75  Am.  Dec.  388. 

If  an  event  such  as  cannot  reasonably  be  sup- 
posed to  have  been  in  contemplation  of  the  parties 
when  the  contract  was  made  makes  performance 
impossible,  the  parties  will  not  be  bound  by  gen- 
eral words,  which,  though  large  enough  to  Include 
it.  were  not  used  with  reference  to  the  possibility 
•of  the  particular  contingency.  Bally  v.  DeCres- 
pigny.  L.  R.  4  Q.  B.  180. 

If  it  is  apparent  that  parties  contracted  on  the 
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basis  of  the  continued  existence  of  a  given  person 
or  thing,  a  condition  is  implied  that  if  performance 
becomes  impossible  from  the  perishing  of  the  per- 
son or  thing,  the  performance  shall  be  excused. 
Walker  v.  Tucker,  70  XU.  6S7. 

If  performance  is  rendered  impossible  by  the  de-  \y' 
struotion  of  the  subject  matter  of  a  contract  or  by 
the  death  of  the  person  upon  whose  life  perform- 
ance depends,  and  the  like,  the  obligor  will  l>e  dis- 
charged; but  events  against  which  the  pcurties 
could  have  provided  in  their  contract  can  never  be 
set  up  as  an  excuse  for  nonperformance  of  the  ob- 
ligation. Union  District  Twp.  v.  Smith,  89  Iowa« 
U. 

Ocvemmental  interference, 

A  contract  is  invalidated  by  the  subsequent  en- 
actment of  police  regulations  which  render  its  per> 
f  ormance  illegal  as  to  one  of  the  parties.  Jamieson 
V.  Indiana  Nat.  Qas  Co.  dnd.)  12  L.  R.  A.  668. 

An  act  of  parliament  compelling  one  to  transfer 
premises  to  a  railroad  company  releases  him  from 
a  covenant  not  to  permit  erections  thereon.  Bally 
V.  DeCrespigny,  L.  R.  4  Q.  B.  180. 

An  embargo  for  an  indefinite  time  will  not  dls* 
solve,  but  only  suspend,  the  contract  of  a  ship  to 
carry  goods.  Hadley  v.  Clarke,  8  T.  R.250;  Baylies 
V.  Fettyplace,  7  Mass.  3S4. 

A  hostile  embargo  will  not  relieve  from  liability 
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cannot  excuse  DODperformance  upon  the  plea 
of  accident.  If  protection  is  sought  from  such 
a  contingency,  it  must  be  specified  in  the  con- 
tract. 

Booth  V.  Spuyten  Duyril  R.  MiU,  Co.  60  N. 
Y.  4«7;  Ward  v.  JS^eio  York  Cent.  B.  Co.  47  N. 
Y.  83;  JVelson  v.  Odiorne,  46  N.  Y.  498;  Bead 
V.  Spaulding,  80  N.  Y.  689,  86  Am.  Dec.  426; 
Price  V.  Hartshorn,  44  N.  Y.  99,  4  Am.  Rep. 
645;  Harmony  v.  Bingham,  13  N.  Y.  99,  62 
Am.  Dec.  142;  New  Y&rk  Cent.  &  H  B.  B.  Co, 
V.  Standard  Oil  Co.  87  N.  Y.  492;  Tompkins 
^r  Dudley,  25  N.  Y.  272,  82  Am.  Dec.  849. 

This  action  is  founded  solely  on  an  express 
contract;  the  plaintiff  proved  the  contract,  and 
the  breach  and  failure  to  pay  the  money  on 
demand. 

Graves  v.  Watte,  59  N.  Y.  166;  Boss  v.  Terry, 
68  N.  Y.  618;  JSeftel  v.  LightsUme,  77  N.  Y. 
96;  Harris  v.  Todd,  16  Hun,  249. 

The  burden  therefore  rests  on  defendant  to 
show  due  diligence,  or  a  loss  for  which  he  is 
not  liable. 

Sehwerin  v.  McKie,  5  Robt.  404;  Arent  v. 
Squire,  1  Daly,  847:  Edw.  Bailm.  g  62;  Whar- 
ton, Neg.  §  422;  CoUins  v.  Bennett,  46  N.  Y. 
490. 

Where  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to 
make  it  gooaif  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract. 


Story,  Bailm.  38,  g  36;  Piatt,  Covenants,  pt. 
6,  chap.  2,  t5  1,  p.  582;  Chitty,  Cont.  p.  567, 
Am.  ed.  by  Perkins,  1889;  Cobb  v.  Harmon,  2* 
N.  Y.  150;  Tompkins  v.  Dudley  and  Read  v. 
Spaulding,  supra;  Wheeler  v.  Connecticut  Mnt, 
L.  Ins.  Co.  «2  N,  Y.  550;  Nelson  v.  Odiorne,  45- 
N.Y.  An,  Booth  V.  Spuyten  Duyril  B.  Mill.  Co. 
60  N.  Y.  487;  Spalding  v.  Bosa,  71.  N.  Y.  40, 
27  Am.  Rep.  7. 

Negligence  will  be  presumed  from  the  fact 
that  the  money  for  the  milk,  butter,  cheese^ 
etc.,  was  not  paid  to  plaintiff,  on  demand. 

Fairfax  v.  Neio  York  Cent.  <fc  H.  B.  B.  Co, 
67  N.  Y.  11:  Curtiss  v.  Delaware,  L.  d*  W.  R. 
Co.  74  N.  Y.  124,  80  Am.  Rep.  271;  Wescott 
V.  Barqo,  6  Lans.  819;  Bumeli  v.  Neio  York 
Cent.  B.  Co.  46  N.  Y.  184;  Collins  v.  Bennett, 
46  N.  Y.  490. 

Plaintiff  was  not  required  to  point  out  the 
precise  act  oi  omission  in  which  the  negligence 
of  the  defendant,  his  servants  or  agents  con- 
sisted 

T?ie  J.  Bu^aell  Mfg.  Co.  v.  New  Haven  S.  B,. 
Co.  50  N.  Y.  127;  Seybolt  v.  New  York,  L.  E.  & 
W.  B.  Co.  95  N.  Y.  569,  47  Am.  Rep.  75. 

A  party  is  not  required  to  prove  a  fact  which 
is  necessarily  much  better  known  to  his  adver- 
sary than  to  himself. 

Field  V.  New  York  Cent.  B.  82  N.  Y.  389; 
Searles  v.  Manhattan  Eler.  B.  Co,  2  Cent.  Rep. 
442.  101  N.  Y.  661. 

Defendant  being  the  owner  and  in  possession 


.    for  breach  of  an  ezpreas  oontract  to  load  a  vessel. 

^   Atkinson  v.  fUtchle,  10  Bast,  680. 

^  An  embargo  will  not  relieve  from  an  express 
warranty  that  a  ship  will  sail  on  a  certain  day. 
Hore  V.  Whltmore,  2  Cowp.  784. 

Seizure  and  confiscation  of  g^ods  in  transit  on 
board  aSshlp  in  a  foreitm  port  on  the  ground  that 
they  are  contrabaod  goods  will  not  relieve  a  car- 
rier from  an  express  contract  to  carry  and  deliver 
them.    Spenoek  v.  Chodwick,  10  Q.  B.  517. 

Refusal  of  the  authorities  to  permit  a  vessel  to  re- 
ceive a  cargo  on  board  will  Dot  excuse  an  absolute 
engagement  to  take  it.  Holyoke  v.]>epew,2  Ben.834. 

J  The  above  casss  may  be  harmonized  on  the  the- 
ory that  hostile  embargoes,  confiscation,  and  the 
like  must  t>e  regarded  as  among  the  possible  con- 
tingenoies  contemplated  by  the  parties. 

Carriers^  contra^^, 

yj  An  express  contract  to  carry  goods  and  deliver 
them  within  the  prescribed  time  is  not  dissolved 
by  the  impoeslbility  of  performing  it.  Hand  v. 
Baynee,  4  Whart.  204, 88  Am.  Dec.  64;  Place  v.  Union 
Bxp.  Co.  2  Hilt.  19. 
^  An  inevitable  accident  will  not  relieve  a  carrier 
from  liability  on  an  express  oontract  to  deliver 
goods  within  a  specified  time.  Harmony  v.  Bing- 
ham, 12  N.  Y.  00,  62  Am.  Dec.  142. 

An  unexpected  rush  of  freight  will  not  excuse  a 
carrier  from  an  express  oontract  to  carry  at  a  cer^ 
tain  time.  Doming  v.  Qrand  Trunk  B.  Co.  48  N. 
H.456. 

An  nnavoidable  accident  is  no  excuse  for  breach 
of  an  express  contract  of  a  railroad  company  to 
furnish  cars  on  a  oertam  day.  Harrison  v.  Mis- 
souri Pac.  R.  Co.  74  Mo.  864. 

An  express  covenant  to  have  a  ship  at  a  certain 
port  by  a  certain  day  is  not  excused  by  Inability  to 
fulfill  it  because  of  conirary  winds  and  bad  weath- 
er.   Shubrick  V.  Ralmond,  3  Burr.  1637. 

An  act  of  God  docs  not  excuse  a  carrier  for  fail- 
ure to  perform  its  express  contract  to  transport  a 
passenger  within  a  reasonable  time.  Van  Buskirk 
V.  RoberiB,  31  N.  Y.  661. 
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A  carrier  is  not  relieved  from  its  obligation  on  a 
special  contract  of  shipment  because  tlie  existence 
of  a  mob  prevents  its  performance.  White  v.  Mis- 
souri P.  R.  Co.  2  West.  Rep.  162,  19  Mo.  App.  400» 
(But  the  rule  is  otherwise  where  there  is  no  time 
fixed  for  completing  the  transportation.  See,  aa 
illustrating  that  class  of  cases.  International  &  G. 
N.  R.  Co.  V.  Tlsdale,  4  L.  R.  A.  545,  74  Tex.  S.) 

A  strike  of  laborers  does  not  relieve  consignees 
fromliability  for  failure  to  unload  a  ship  within, 
the  number  of  days  expressly  fixed  by  the  bill  of 
lading.  Budgett  v.  Bicnington  (C.  A.)  [1891]  1  Q. 
B.86. 

Ru t  it  is  otherwise  if  n  i  time  is  stipulated.  H  ick 
V.  Rodocanachi  (C.  A.)  2  Q.  B.  636. 

An  agreement  by  a  carrier  to  procure  the  re- 
newal of  notes  or  return  them  is  not  excused  by 
the  refusal  of  an  indorser  to  whom  they  have  been 
delivered  to  give  them  up  or  renew  them  because- 
he  has  been  summoned  as  trustee  of  a  subsequent 
indorser.    Wareham  Bank  v.  Burt,  87  Mass.  113. 

One  who  contracts  to  furnish  a  tuU  cargo  for  a 
ship  is  not  excused  from  performance  because  It  is 
diflSoult  or  even  Impossible.  Nelson  v.  Odiorne,  46^ 
N.  Y.  480. 

The  prior  destruction  of  a  vessel  relieves  from 
liability  on  a  contract  to  carry  a  person  thereon  as 
a  passenger.    Bonsteel  v.  Vanderbiit,  21  Barb.  26. 

This  decision,  which  may  seemingly  conflict  with 
the  precoding  ones,  is  clearly  within  the  exception 
as  to  destruction  of  the  subject  matter. 

Destruction  of  suttject  matter. 

The  destruction  of  a  music  hall  releases  both  par- 
ties from  the  contract  for  the  use  of  it  for  oenain 
future  dates.    Taylor  v.  Caldwell,  3  Best  &  S.  b26. 

The  destruction  of  a  building  discharges  a  con- 
tract for  the  lease  of  apartments  therein.  Graces 
V.  Bcrdan,  S»  Barb.  100;  Kerr  v.  Merchants  Exch. 
Co.  8  Edw.  Ch.  315, 6  L.  ed.  672;  Stockwell  v.  Hunt^ 
er,  11  Met.  448, 45  Am.  Dec.  220;  Winton  v.  Cornish, 
5  Ohio,  477;  Womaok  v.  McQuarry,  28  Ind.  103,  92^ 
Am.  Dec.  806;  Alexander  v.  Dorsey,  12  Oa.  12,  6^ 
Am.  Dec.  448. 
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of  the  premises  and  carryiDg  on  the  business 
which  he  contracted  to  carry  on  there,  was 
bound  to  keep  bis  premises  and  the  machinery 
therein  contained  in  suitable  order  for  the  bus- 
iness, and  is  liable  for  any  injury  consequent 
thereon  under  the  circumstances. 

Leary  v.  Woodruff,  4  Hun,  99;  Radway  v. 
Briggs,  87  N.  Y.  256;  ikoords  v.  Edgar,  59  N. 
Y.  37,  17  Am.  Rep.  295;  BunneU  v.  SUm,  84 
N.  Y.  S.  R.  221;  Kennedy  y,  New  Ywk,  78  N. 
Y.  868,  29  Am.  Rep.  169;  Cattnavan  v.  Conk- 
lin,  1  Daly,  509;  Tovaey  v.  Boberts,  21  Jones  & 
S.  446;  Ritttrman  v.  Ropes,  19  Jones  &  S.  25; 
Camp  V.  Wood,  76  N.  Y.  92, 32  Am.  Rep.  28i; 
Olvisman  v.  Long  Island  R,  Co.  9  Hun,  618; 
J'oUett  V.  Ijong,  56  N.  Y.  200;  Loweryy.  Man- 
hattan Ry,  Co.  99  N.  Y.  166. 

Destruction  by  an  accidental  fire  not  caused 
by  lightning  is  not  the  act  of  God. 

AfiUer  v.  Steam  Nav.  Co,  10  N.  Y.  481; 
Ooold  V.  Chapin,  20  N.  Y.  259,  75  Am.  Dec. 
308;  Chamberlain  v.  Western  Transp.  Co.  44 
N.  Y.  807,  4  Am.  Rep.  681;  Fennery.  Buffalo 
4b  8.  L.  R.  Co.  44  N.  Y.  507;  Lamb  v.  Ca'mden  & 
A,  R.  db  Transp.  Co,  46  N.  Y.  286. 

Merely  showing  that  a  fire  occurred  and 
consumed  the  property,  makes  no  defense  with- 
out adding  the  proof  of  the  exercise  of  proper 
CHre. 

CuHis  V.  Rochester  &  S.  Co,  18  N.  Y.  543; 
Seott  V.  London  Dock  Co.  8  Hurlst.  &  C.  596. 

Unless  the  evidence  shows  the  exercise  of 


due  care  by  the  bailee  according  to  the  nature 
of  the  bailment  he  will  be  held  responsible  for 
the  breach  of  his  contract  to  return  the  prop- 
erty bailed. 

Ouderkirk  v.  Central  Nat.  Bank,  119  K  Y. 
267;  Caldwell  v.  National  Mohawk  Valley- 
Bank,  64  Barb.  333;  Pattison  v.  Syracuse  Nat. 
Bank,  80  N.  Y.  98,  36  Am.  Rep.  582;  Collins 
V.  Bejinett,  46  N.  Y.  490;  Cutting  v.  Marlor, 
78  N.  Y.  464;  The  J.  Russell  Mfg.  Co,  v.  Neur 
Haten  8.  B.  Co.  50  N.  Y.  121;  Bank  of  Oswe- 
go  V.  Doyle,  91  N.  Y.  41,  48  Am.  Rep.  634; 
Hathom  v.  Ely,  28  N.  Y.  78;  Piatt  v.  Hibbard, 
7  Cow.  497;  Beardslee  v.  Richardson,  11  Wend. 
25.  25  Am.  Dec.  596. 

In  an  action  of  this  character  where  plaintiff 
has  shown  a  situation  which  could  not  have 
been  produced  except  by  the  Operation  of  ab- 
normal causes,  the  onus  rests  upon  the  defend- 
ant to  prove  that  the  injury  was  without  his 
fault. 

Seybolt  v.  N<nc   York,  L.  E,  &  W.  R,  Go.  95- 
N.  Y.  568,  47  Am.  Rep.  75;  Caldwell  v.  New- 
Jersey  8.  B,  Co,  47  N.  Y.   291;    Cosulich  v. 
Standard  Oil  Co.  122  N.  Y.  118;  Smith  v,  Brit- 
ish  &N,A.  Royal  Mail  Steam  PacketCo,  86  N. 
Y.408. 

The  law  makes  the  defendant  liable,  unless 
he  shall  show  affirmatively  that  the  injury  was- 
hy an  act  of  God  or  the  public  enemy,  and 
was  without  any  fault  on  the  part  of  defend- 
ant. 


These  cases  are  easily  distinguishable  from  those 
to  which  land  and  buildinirs  together  are  rented, 
and  in  which  the  loss  of  the  building  is  the  loss  of 
part  only  of  the  subject  matter. 

ThefaUinflTof  the  walls  of  a  brick  building  re- 
leases one  from  a  contract  to  do  the  wood  work  ou 
the  building.    Schwartz  v.  Saunders,  46  III.  18. 

A  contract  to  repair  a  house  is  discharged  by  the 
destruction  of  the  house  by  fire  before  the  repairs 
are  completed.    Lord  v.  Wheeler,  07  Mass.  282. 

A  contract  to  furnish  part  only  of  the  labor  and 
materials  for  the  erection  of  a  building  is  dis- 
charged on  the  destruction  of  the  building  by  fire 
before  it  Is  completed.  Butterfield  v.  Byron 
(Mass.)  12  L.  B.  A.  571. 

But  a  contract  to  build  a  house  on  ano therms  land 
within  a  certain  time  is  not  discharged  by  the  de- 
structioD  of  the  house  when  nearly  completed. 
Cutclifl  v.McAnally,  88  Ala.  607;  School  Dist.  No.  1 
V.  Daucby,  25  Conn.  530,  68  Am.  Dec.  371;  Adams  v. 
Nichols,  19  Pick.  275,  31  Am.  .Dec.  187;  Ck>mmerclal 
P.  Ins.  Co.  V.  Capital  City  Ins.  Co,  81  Ala.  320, 60  Am. 
Rep.  162;  Tompkins  v.  Dudley,  25  N.  Y.272,  82  Am. 
Dec.  849:  School  Trustees  of  Trenton  v.  Bennett,  27 
N .  J.  Xi.  518. 

The  destruction  of  a  building  which  one  is  bound 
by  contract  to  erect  is  not  the  destruction  of  the 
subject  matter  on  which  the  contract  is  to  operate, 
as  would  be  the  case  if  the  ground  oa  which  it  was 
to  be  built  were  to  disappear  in  an  earthquake,  but 
is  merely  the  destruction  of  the  contractor's  own 
materials  and  labor. 

The  destruction  of  personal  property  before  title 
has  passed,  but  after  a  contract  for  the  sale  of  that 
specific  property,  relieves  the  vendor  from  liabil- 
ity for  failure  to  deliver.  Dexter  v.  Norton,  47  N. 
Y.  62,  7  Am.  Rep.  415. 

The  exhaustion  of  a  coal  mine  excuses  further 
performance  of  the  contract  of  a  lessee  to  work  it 
during  the  continuance  of  the  lease  in  a  good  and 
workmanlike  manner.  Walker  v.  Tucker,  70 111.627. 

Conlracts  of  employment. 
The  discontmuanoe  of  a  voyage  caused  by  dam- 
U  L.  R.  A. 


ages  to  a  vessel  relieves  the  owner  from  his  contract 
with  the  captain  for  the  remamder  of  the  voyage 
where  he  is  under  a  contract  for  monthly  wages. 
Jenkins  v.  Wheeler,  3  Keyes,  645. 

Small-pox  breakiniir  up  a  school  does  not  relieve- 
the  district  from  a  contract  with  a  teacher.  Dewey 
V.  Alpena  Union  School  Dist.  43  Mich.  480, 88  Am. 
Rep.  206. 

But  the  burning  of  a  school-house  relieves  the 
school  district  from  its  contract  employing  a 
teacher  where  the  parties  must  have  contemplated 
the  continued  existence  of  the  school-house  as  the 
basis  of  performance.  Hall  v.  School  Dist.  No.  10,. 
24  Mo.  App.  218. 

The  inability  of  a  corporation  to  continue  busi- 
ness is  no  excuse  for  its  breach  of  a  contract  of 
employment  of  an  agent.  Lewis  v.  Atlas  Mut.  L. 
Ins.  Co.  61  Mo.  584. 

Effect  of  sickness  or  deaJth, 

Sickness  will  not  excuse  for  breach  of  a  contract 
to  finish  carpenter  work  on  a  building  by  a  certain 
day.    Cassady  v.  Clarke,  7  Ark.  123. 

But  the  sickness  of  a  person  relieves  him  from 
liability  for  failure  to  perform  a  contract  for  serv- 
ices  which  can  be  performed  by  him  alone.  Wolfe 
V.  Howes,  20  N.  Y.  197,  75  Am.  Dec.  388;  Spalding  v. 
Rosa,  71  N.  Y.  40,  27  Am.  Rep.  7;  Clark  v.  Gilbert, 
26  N.  Y.  279,  84  Am.  Dec.  180;  Eahy  v.  North,  19- 
Barb.  841. 

The  death  of  a  consulting  engineer  during  the 
period  of  his  employment  excuses  further  per- 
formance and  authorizes  a  recovery  for  what  was 
already  earned.  Stubbs  v.  Holywell  B.  Co.  L.  R.  Z 
Exoh.  211. 

The  illness  of  an  apprentice  excuses  performance 
of  a  covenant  to  serve.  Boast  v.  Firth,  L.  R.  4  C. 
P.  1;  Caden  v.  Farwell,  98  Mass.  187. 

An  agreement  to  play  a  piano  at  a  concert  is  ex- 
cused by  the  illness  of  the  promisor.  Robinson  v. 
Davison,  L.  R.  6  Exch.  268. 

A  bond  in  replevin  to  prosecute  a  suit  to  eifeot 
is  complied  with  by  prosecutinflr  it  until  the  death 
of  the  plaintiif.    Ormond  v.  Bierly,  Carth.  520. 
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Story,  Bailm.  p.  88,  §  86,  p.  405,  §  411; 
i'ofjib  V.  Harmon,  23  N.  Y.  150;  Wheeler  v. 
Conn,  Atut.  L,  Ins.  Co.  83  K  Y.  660. 

Defendant  can  comply  with  bis  contract  to 
<leposit  the  amount  of  money  due  the  plaintiff 
>quite  as  well  as  though  the  factory  bad  not 
burned. 

Booth  V.  SpuyUn  Duyvil  R.  Mill.  Co,  00  N. 
Y.  491;  Spalding  Y.  Rosa,  71  N.  Y.  44,  27  Am. 
Rep.  7;  Wheeler  ^7.  Connecticut  Mut.  L.  Ins,  Co, 
•supra;  Cornell  v.  Comelly  96  N.  Y.  116. 

This  is  not  a  case  in  which  the  act  of  Qod 
•can  be  resorted  to  as  an  excuse  for  neglect  to 
perform  a  contract. 

2  Parsons,  Cont.  184;  Bedte  y.  Johnson^  19 
Wend.  600,  82  Am.  Dec.  518;  Harmony  v. 
Binaham,  12  N.  Y.  99,  62  Am.  Dec.  142. 

When  the  identical  thing  delivered,  although 
in  an  altered  form,  is  to  be  restored,  the  con- 
tract is  one  of  bailment,  and  the  title  to  the 
property  is  not  changed;  but  where  there  is  no 
obligation  to  restore  the  specific  article,  and 
the  receiver  is  at  liberty  to  return  another  thing 
of  equal  value,  he  becomes  a  debtor,  to  make 
the  return,  and  the  title  to  the  property  is 
changed.    It  is  a  sale. 

^mith  V.  Clark,  21   Wend.  83;  Norton  v. 
Woodruff,  2  N.  Y.  168;  Andretos  v.  Richmond, 
M  Hun,  20;  Buffum  y.  Merry,  8  Mason,  478; 
HurdY.  West,  7  Cow.  762. 

The  property  was  not  tobe  returned  to  plain- 


tiff, nor  his  assignors,  under  any  circum- 
stances. Defendant  was  to  pay  therefor  the 
amount  he  should  receive  in  tne  market  for  it, 
when  he  should  choose  to  sell  in^his  factory 
name. 

Cooke  V.  Millard,  66  N.  Y.  852;  Burrows  v. 
Whitaker,  71  N.  Y.  291,  27  Am.  Rep.  42. 

PlaintiiT  is  entitled  to  recover  in  case  the 
transaction  amounted  to  a  sale. 

Goodwin  v.  QriJU,  88  N.  Y.  629;  Anstin  y, 
Rarcdon,  44  N.  Y.  68;  MeDonough  v.  DiUinff- 
ham,  48  Hun,  498;  Allen  v.  AUen,  62  Hun,  898; 
t^egeUcen  v.  Meyer,  94  N.  Y.  478;  Greentree  v. 
Rosenstock,  61  N.  Y.  588;  Vilmar  v.  MiaU,  61 
N.  Y.  668;  Conaughty  v.  Nichols,  42  N.  Y.  88. 

Mr,  W.  A«  Poacher,  with  Mr,  C«  C. 
Brown*  for  respondent: 

The  relation  of  bailor  and  bailee  existed  in 
this  case,  being  a  bailment  for  the  benefit  of 
both. 

Foster  v.  Pettibone,  7  N.  Y.  488;  Mallory  v.   , 
Willis,  4  N.  Y.  76;  Andrews  v.  Richmond,  84 
Hun,  20;  Bradley  v.  Mirick,  26  Hun,  278. 

The  bailee  in  such  a  case  is  simply  bound  to 
exercise  ordinary  care  about  the  preservation 
of  the  property  bailed  and  in  the  management 
of  the  business  intrusted  to  his  care. 

The  plaintiff  not  having  shown  that  the  de- 
fendant was  guilty  of  negligence,  cannot  re- 
cover. 

1  Parsons,  Cont.  8d  ed.  670;  2  Parsons,  Cont. 


Or  of  the  defendant.  Badlam  v.  Tucker,  18  Matt. 
285. 

The  death  of  a  daughter,  to  whom  her  father  has 
bound  himself  by  ooreoant  with  her  husband  to 
leave  a  share  of  his  property  at  his  own  death,  re- 
leasee him  from  the  covenant,  Jones  v.  Uow,  9  C. 
fi.  1,  7  Hare,  867. 

A  contract  for  the  services  of  an  animal  is  abro- 
gated by  the  death  or  inability  of  the  animal  to 
perform  the  servlcea  if  there  was  nothing  to  Indi- 
'Oate  that  a  substituted  performance  was  contem- 
plated.   Shear  v.  Wright,  60  Mich.  159. 

The  death  of  an  animal  replevied  reUeves  from 
liability  on  a  replevin  bond  for  its  return.  Car- 
penter V.  Stevens,  12  Wend.  589. 

Other  instances. 

Prevention  of  the  performance  of  a  contract  by 
the  neglect  or  omission  of  some  other  person  who 
had  been  depended  upon  is  no  excuse  for  non-per- 
formance. Van  Etten  v.  Newton  (N.  Y.)  29  N.  Y. 
S,  R.  411. 

Unforeseen  contingendes,  no  matter  of  what  nat- 
ure, constitute  no  defense  for  failure  to  complete 
buildings  on  or  before  a  certain  date  as  expressly 
agreed.  Ward  v.  Hudson  River  Bldg.  Ck).  126  N.  Y. 
230. 

A  covenant  to  teach  a  trade  to  an  apprentice  is 
not  excused  by  the  impossibility  of  performing  it, 
but  will  not  be  construed  to  insure  a  learning  ca- 
pacity of  the  apprentice.  Clancy  v.  Overman,  18 
N.  C.  402. 

Tnal)ility  by  reason  of  accident,  want  of  means, 
Ineolvency  or  other  cause  to  deliver  a  quantity  of 
timber  according  to  contract  does  not  excuse  non- 
performance.   Jones  v.  Anderson,  82  Ala.  dQ2. 

Inability  to  deliver  property  as  agreed  because 
of  H  levy  thereon  is  no  excuse  for  breach  of  the 
contract.  Reid  v.  Edwards,  7  Port.  (Ala.)  508,  81 
Am.  Dec.  720. 

An  accident  cannot  excuse  failure  to  deliver  at 
the  time  speciticd  an  article  to  be  manufactured, 
where  the  party  had  ample  time  to  perform,  if  ho 
had  begun  promptly.  Booth  v.  Bpuyten  Duyvll  R. 
Mill  Co.  ao  N.  Y.  487. 
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The  impossibility  of  delivering  com  to  a  pur- 
chaser because  transportation  could  not  be  ob- 
tained will  not  excuse  a  breach  of  the  contract. 
Bacon  v.  Cobb,  46  IlL  47. 

But  the  destruction  by  an  unprecedented  flood  of 
the  only  medium  of  transporting  coal  to  fill  a  con- 
tract relieves  from  liability  for  failure  during  the 
time  of  neceaaary  interruption  where  the  parties 
understood  the  situation  as  to  the  means  of  trans- 
portation at  the  time  of  making  the  contract.  Lev- 
ering v.  Buck  Mountain  Coal  Co.  64  Pa.  291. 

A  contract  to  sell  ''200  tons  of  regent  potatoes 
grown  on  land^*  of  the  promisor  is  discharged  by 
failure  of  the  crop  where  ground  enough  was 
planted  to  amply  till  the  contract  in  an  ordinary 
season.    Howell  v.  Coupland,  L.  R.  1  Q.  B.  Div.  268L 

A  contract  to  deliver  teas  of  the  first  quality  Is 
not  excused  by  the  imposBibility  of  obtaining  such 
teas  In  the  market.  Youqua  v.  Nixon,  1  Pet.  C  C. 
221. 

The  inability  to  furnish  money  as  agreed  because 
of  a  financial  panic  is  no  excuse  for  failure.  Mo- 
Creery  v.  Green,  88  Mich.  172. 

A  covenant  including  the  construction  of  a  canal 
on  certain  lands  is  not  excused  by  inability  to  get 
from  the  landowners  the  right  to  construct  It. 
Stone  V.  Dennis,  8  Port  rAla.)  281. 

A  line  of  decisions  similar  to  those  above  cited, 
as  to  the  destruction  of  the  subject  matter  of  a 
contract,  but  which  turn  on  the  question  who  must 
bear  the  loss— in  case  of  accident,  etc.— will  be 
treated  in  a  subsequent  note. 

The  same  is  true  of  decisions  as  to  the  right  to 
recover  compensation  for  partial  performance  of 
a  contract  where  full  performance  has  become  im- 
possible including  cases  as  to  death  or  sickness  of 
an  employ^  during  his  term,  and  cases  as  to  effect 
of  destruction  of  building  on  covenant  to  repair. 

Another  class  of  cases  concerning  the  effect  of 
death,  sickness,  etc.,  to  relieve  sureties  on  a\bail 
bond  or  recognizance  may  be  strictly  within  the 
scope  of  this  note  but  are  sufficiently  distinct  to 
make  their  separate  treatment  proper. 

a  A.  R. 
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«th  ed.  f .  88;  Ctaflin  v.  Meyer.  76  N.  Y.  260, 
31  Am.  Rep.  467;  Searles  y.  Manhattan  Elev, 
R,  Co.  2  Cent.  Rep.  442,  101  N.  Y.  661;  HaU 
V.  Smith.  78  N.  Y.  480;  Hart  v.  Hudson  Rti>er 
Bridge  Co.  80  N.  Y.  622;  The  J,  RimeU  Mfg. 
Co.  V.  New  Haven  8.B  Co.  50  N.  Y.  121;  Ban- 
^c  V.  Netc  Fork  <fc  E,  R.  Co.  59  N.  Y.  857; 
fMtnbY.  Camden  dh  A.  R.  d  Transp.  Co.  46  N. 
Y.  271;  Jones  v.  Morgan,  90  N.  Y.  2,  43  Am. 
Rep.  181. 

The  bailmeot  In  this  case  is  one  requiring 
ordinary  care  on  the  part  of  the  bailee  and  hS 
servants  and  nothing  more. 

1  Parsons,  Cont.  671;  Jones  v,  Morgan.supra. 

Proof  of  negligence  is  thrown  upon  bailor 
tefore  he  can  recover. 

1  Parsons.  Cont.  606;  Hale  v.  Smith.  ClaJHn 
V.  Meyer,  and  Lavdh  v.  Camden  dh  A.  R,  dt 
Tranep.  Co.  supra. 

Plaintiff  must  fail  if  the  proof  does  not  show 
that  the  fire  occurred  and  the  damage  was  oc- 
•casioned  by  the  one  cause  for  which  the  de- 
fendant is  liable,  to  wit,  his  or  his  servants' 
negligence  causing  the  fire. 

Searles  v.  Man&ttan  Elev.  R  Co.  supra. 

Negligence  cannot  be  presumed  from  the 
mere  fact  that  a  fire  occurred. 

Curtis  V.  Rochester  dk  S.  R.  Co.  18  N.  Y.  584, 

Abbott,  Tr.  Ev.  556;  Baulec  v.  New  York  dh  H. 

R.  Co.,  Hart  v.  Hudson  River  Bridge  Co..  Hale 

'  -v.  Smith  and  Lamb  v.  Camden  dh  A.  R.  dk 

Transp.  Co.  supra. 

The  title  to  the  milk,  butter  and  cheese  re- 
mained at  all  times  in  the  patrons,  and  was 
^iestroyed  by  an  accident  without  the  fault  of 
the  defendant,  who  was  merely  a  bailee  for 
hire. 

Ouderktrk  v.  Central  Nat.  Bank,  119  N.  Y. 
268;  Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Hep.  415;  Harmony  v.  Bingham,  12  N.  Y.  99, 
<2  Am.  Dec.  142. 

BradlesTt  J.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  and  his  assignors  agreed  to  de- 
liver their  milk  at  the  defendant's  factorv  for 
the  purpose,  and  he  undertook  for  a  stipulated 
compensation,  to  there  manufacture  from  it 
butter  and  cheese,  sell  such  products,  and 
distribute  between  them  the  proceeds  in  the 
manner  provided  for  by  the  agreement.  The 
•contract  was  one  of  bailment,  involving  the 
performance  of  service  by  the  defendant,  and 
in  the  result  the  parties  were  mutually  and 
beneficially  interested.  Malloryy.  Willis,  4'ii, 
Y.  76;  Foster  v.  Pettibone,  7  N.  Y.  438.  The 
•duty  assumed  by  the  defendant  was  to  exer- 
cise ordinary  cafe  for  the  protection  and  pres- 
ervation of  the  subject  of  the  bailment,  with  a 
view  of  the  faithful  performance  of  his  con- 
tract; and  he  was  chargeable  with  liability  to 
his  patrons  for  any  loss  to  them  occasioned  by 
his  failure  to  observe  and  discharge  such  duty. 

It  is  urged  that  the  referee  erred  in  his  con- 
clusion that  the  plaintiff  had  failed  to  show 
that  the  damages  were  caused  by  the  negli- 
gence of  The  defendant.  This  contention  is 
not  only  on  the  alleged  ground  that  it  did 
appear  (hat  the  latter  was  in  fact  chargeable 
with  negligence  as  the  cause  of  the  loss,  but 
that  tlie  burden  was  with  the  defendant  to 
relieve  himself  from  the  imputation  of  want  of 
<»re.     After  a  careful  examination  of  the  evi- 
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dence,  we  are  satisfied  that  the  question  whether 
the  loss  was  attributable  to  his  neerligence  was 
one  of  fact,  to  be  determined  hy  the  referee 
upon  evidence  somewhat  conflicting,  and  that 
his  conclusion  in  that  respect  is  not  here  the 
subject  of  review.  The  action  was  founded 
upon  the  charge  of  negligence  of  the  defend- 
ant, and  the  burden  was  with  the  plaintiff  to 
establish  it.  Tjamb  v.  Camden  dh  A.  R.  dh 
Transp.  Co.  46  N.  Y.  271,  7  Am.  Rep.  327. 
As  a  general  rule,  when  a  bailee  fails,  on  de- 
mand, to  deliver  to  the  bailor  property  to 
which  the  latter  is  entitled,  the  presumption  of 
liability  arises;  and,  if  the  goods  cannot  be 
found,  it  furnishes  the  imputation  of  negli- 
gence as  the  cause.  Fairfax  v.  Neva  York 
Cent,  dh  H.  R.  R.  Co.  67  N.  Y.  11.  But  such 
prima  facie  case  may  be  overcome  when  it  is 
made  to  appear  that  the  loss  was  occasioned  by 
some  misfortune  or  accident  not  within  the 
control  of  the  bailee.  Then  the  onus  continues 
upon  the  bailor  to  prove  that  it  was  chargeable 
to  the  want  of  care  of  the  bailee.  Claflin  v. 
Meyer.  75  N.  Y.  260,  81  Am.  Rep.  467;  MilU 
V.  Oilhreth,  47  Me.  820,  74  Am.  Dec.  487. 
And  although  it  may  be  that  proof  given  by 
him  explanatory  of  the  reason  for  non-delivery 
may  disclose  circumstances  which  in  their 
nature  permit  or  require  the  inference  of  negli- 
sence  on  his  part  {The  J.  RusseU  Mfg.  Co.  v. 
New  Haven  S.  B.  Co.  50  N.  Y.  121),  the  affirma- 
tive of  the  issue  is  not  shifted  to  the  defendant, 
but  remains  through  the  trial  with  the  plain- 
tiff. Heinemann  v.  Heard,  62  N.  Y.  448;  Blunt 
V.  Barrett.  124  N.  Y.  117.  In  the  present  case 
the  plaintiff  alleged  in  his  complaint,  and  it  so 
appeared,  that  the  loss  resulted  from  the  de- 
struction of  the  factory  by  fire.  From  that  fact 
alone  no  presumption  arose  to  furnish  a  prima 
facie  case  against  the  defendant;  but  upon  the 
main  issue— whether  it  was  attributable  to  the 
negligence  of  the  defendant — the  burden  was 
with  the  plaintiff.  Whitworth  v.  Eh^ie  R.  Co. 
87  N.  Y.  418.  The  referee  found  that  the 
charee  wds  not  sustained  by  the  evidence. 
For  the  purposes  of  this  review,  that  question 
of  fact  must  be  deemed  disposed  of  in  the 
court  below. 

It  is  also  urged  that  the  defendant,  having 
undertaken  to  manufacture  the  butter  and 
cheese  from  the  milk  furnished  him  at  the 
factory  by  the  plaintiff  and  his  assignors,  mar- 
ket the  product  and  pay  to  them  the  proceeds, 
is  liable  for  breach  of  his  contract,  irrespective 
of  the  question  of  negligence.  This  proposi- 
tion, in  view  of  the  issue  made  bv  the  plead- 
ings, cannot  now,  for  the  predication  of  error, 
be  treated  as  in  the  case:  although,  to  sustain 
a  judgment,  issues  may  be  deemed  so  broad- 
ened as  to  conform  the  pleadings  to  the  facts 
proved,  when  it  can  be  done  without  violation 
of  any  rule  of  law.  But  upon  the  basis  of  an 
alleged  breach  of  contract,  the  plaintiff's  action 
would  not  be  supported  upon  the  evidence  and 
facts  as  found  by  the  referee.  It  is  tk-ue  that, 
where  an  absolute  executojy  contract  is  made, 
the  contractor  is  not  excused  by  inability  to 
execute  it,  caused  by  unforeseen  accident  or 
misfortune,  but  must  perform  or  pay  damages, 
unless  he  has  protected  himself  against  such 
contingency  by  stipulation  in  the  contract. 
Harmony  v.  Bingliam,  12  N.  Y.  99,  62  Am. 
Dec.  142;    Tompkins  v.  Dudley,  25  N.  Y.  272. 
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82  Am.  Dec.  349;  Wfieeler  v.  Connecticut  Mut. 
X.  Ins.  Cb.  82  N.  Y.  548. 

But  there  may  be  in  the  Dature  of  a  eon- 
tract  an  implied  condition  by  which  he  will  be 
relieved  from  such  unqualified  obligation;  and 
when,  in  such  case,  without  his  fault,  per- 
formance is  rendered  impossible,  it  may  be 
excused.  That  is  so  when  it  inherently  ap- 
pears by  it  to  have  been  known  to  the  parties 
to  the  contract,  and  contemplated  by  them, 
,  when  it  was  made,  that  its  fulfillment  would 
be  dependent  upon  the  continuance  or  exist- 
ence, at  the  time  for  performance,  of  certain 
things  or  conditions  essential  to  its  execution. 
Then,  in  the  event  they  cease,  before  default, 
to  exist  or  continue,  and  thereby  performance 
becomes  impossible  without  his  fault,  the  con- 
tractor is,  by  force  of  the  implied  condition  to 
which  his  contract  is  subject,  relieved  from 
liability  for  the  consequences  of  his  failure  to 
perform.  People  v.  Bartlett,  8  Hill,  570;  Dex- 
ter V.  Norton,  47  N.  Y.  62,  7  Am.  Rep.  415; 
Booth  V.  Spuyten  Duyml  R.  Mill.  Co.  60  N.  Y. 
491;    Taylor  v.  CcUdwell,  8  Best  &  S.  826. 

By  the  contract  under  consideration,  the 
cheese  and  butter  were  to  be  manufactured  at 
this  factory,  and  to  be  made  from  the  milk 
furnished  by  the  patrons,  of  whom  the  plain- 
tiff and  his  assignors  were  membeis.  The 
existence  of  that  particular  factory  was  termi- 
nated by  its  destruction,  and  the  loss  with  it 
of  the  manufactured  product,  and  of  the  milk 
then  remaining  there  unconverted  into  cheese 
and  butter,  rendered  it  impossible  for  the  de- 
fendant to  further  proceed  with  the  perform- 
ance of  his  contract  in  respect  to  those  articles 
of  material  and  product.  And  as  the  nature 
of  the  agreement  was  such  that  it  must  be 
deemed  to  have  been  contemplated  by  the 
parties  to  it  that  the  articles  to  be  manufac- 
tured should  be  made  only  from  the  materials 
furnished  by  the  patrons,  and  at  the  factory 
referred  to,  there  was  necessarily  an  implied 
condition  so  qualifyinc;  the  defendant's  under- 
taking as  to  relieve  nim  from  performance 
rendered  impossible  without  his  fault,  and 
from  the  consequences  of  his  inability,  thus 
occasioned,  to  fulfill  his  contract  in  respect  to 
the  subject  of  the  bailment,  which  was  de- 
stroyed by  the  fire.  There  was  no  error  to  the 
prejudice  of  the  plaintiff  in  an^  of  the  rulings 
of  the  referee  to  which  exceptions  were  taken 
in  the  reception  or  rejection  of  evidence. 

These  views  lead  to  the  conclusion  that  the 
judgment  sJwtild  be  affirmed. 

AH  concur,  except  FoUeit»  Ch.  7.,  not 
sitting. 


May  WILLIAMS,  Reipt., 

V. 

Cornelius  WILLIAMS,  Appt. 


( N.T. 


) 


1.  Refasal  of  a  wife  for  a  time  to  liire 
with  her  husband  on  the  harsh  condi- 
tion imposed  by  hfm  that  she  should  not  visit 
her  mother  will  not  constitute  desertion  on  her 

Note.— For  note  on  desertion  as  Rround  for  di- 
vorce, sec  Herold  v.  Herold  (X.  J.)  9  L.  R.  A.  606. 

As  to  effect  of  divorce  in  foreign  jurisdiction,  see 
Adams  v.  Adams  (Mass.)  18  L.  R.  A.  276. 
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part  which  will  prevent  her  from  obtain in^r  a  di- 
vorce for  desertion  where  an  unoonditionai  offer 
by  her  to  return  to  him  has  been  rejected  and  he 
has  left  the  State  and  procured  a  divorce  from 
her  in  another  State. 

8.  A  divorce  in  Minnesota  obtained  on  per- 
sonal service  outside  of  that  State  without  pei- 
sonal  appearance  of  the  defendant,  wiU  not  be 
recognized  in  New  York  where  the  defendant 
resides. 

8*  A  decree  of  divorce  obtained  in  an* 
other  State  is  not  admissible  in  evidence 
against  a  party  as  to  whom  it  is  void  for  lack  of 
jurisdiction. 

(December  1, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  iudgment  of  the- 
Special  Term  for  New  York  Counly  granting 
plaintiff  a  divorce  from  defendant.    Afflrmed. 

Statement  by  Brown,  J.: 

This  action  was  brought  to  obtain  a  judg- 
ment separating  the  parties  from  bed  and  board 
forever,  and  was  based  upon  an  allegation  that 
the  defendant  had  abandoned  the  plaintiff  in 
August,  1882,  and  refused  to  permit  her  to  re- 
turn to  him.  The  defendant  denied  the  alle- 
gation of  abandonment,  and  alleged  that  the 
plaintiff  had  abandoned  him  in  18§0.  He  fur- 
ther set  up  in  his  defense  a  judgment  of  di- 
vorce in  his  favor  from  the  plaintiff,  rendered 
in  the  District  Court  of  Ramsey  County  in  the- 
State  of  Minnesota,  in  January,  1884,  which 
court  was  alleged  to  be  a  court  of  general  jiir- 
isdiction  under  the  laws  of  that  State.  The- 
parties  were  married  in  this  State  in  1879,  and 
the  defendant  resided  here  until  August,  1882,. 
when  he  removed  to  Minnesota.  The  plaintiff 
continued  to  reside  in  New  York,  and  was  at 
the  commencement  of  this  action  a  resident  of 
this  State.  The  summons  and  complaint  in 
the  Minnesota  action  were  personally  delivered 
to  her  while  temporarily  stopping  in  Philadel- 
phia. The  judginent  roll  in  the  Minnesota  ac- 
tion was  offered  in  evidence  upon  the  trial  and 
excluded.  The  court  found  as  a  fact  that  the- 
defendant  abandoned  the  plaintiff  in  August,. 
1882.  and  gave  judgment  in  accordance  with, 
the  prayer  of  the  complaint. 

Mr.  Frank  H.  Pl»tt,  for  appellant: 

The  judgment  of  the  Minnesota  court,  grant- 
ing an  absolute  divorce  to  the  husband.  wa» 
valid  and  binding  on  the  wife  in  the  State  or 
New  York,  even  though  the  summons  was  not 
served  on  the  wife  in  Minnesota. 

Maynard  v.  Hill,  125  U.  S.  190,  31  L.  ed.. 
654;  Olieely  v.  Clayton,  110  U.  S.  701,  28  L. 
ed.  298. 

In  the  latter  case  the  court  says:  '*The  courts 
of  the  State  of  the  domicil  of  the  parties  doubt- 
less have  jurisdiction  to  decree  a  divorce  in 
accordance  with  its  laws,  for  any  cause  allowed 
by  those  laws,  without  regard  to  the  place  of 
the  marriage,  or  to  that  of  the  commission  of 
the  offense  for  which  the  divorce  is  grantedv 
and  a  divorce  so  obtained  is  valid  anywhere. 

Story.  Confl.  L.  §  280a/  Cheever  v.  Wihon,. 
76  U.  S.  9  Wall.  108,  19  L.  ed.  604;  Harvey  \. 
Famie,  L.  R.  8  App.  Cas.  43 

If  a  wife  is  living  apart  from  her  husband^ 
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without  sufficient  cause,  a  divorce  obtaiued 
by  him  in  the  State  of  bis  domicil,  after  rea- 
^souable  notice  to  her,  either  by  personal  ser- 
vice or  by  publication,  in  accordance  with  its 
laws,  is  valid,  although  she  never  in  fact  re- 
sided in  that  State. 

Bitrlen  v.  Shannon,  115  Mass.  488;  Hunt  v. 
Hunt,  72  N.  Y.  218,  28  Am.  Rep.  129;  Free- 
man, Executions,  $^  585. 

If  Mrs.  Williams  was  domiciled  in  a  State 
where  the  New  York  rule  does  not  prevail 
when  the  Minnesota  summons  was  served  on 
ber,  the  law  of  her  domicil  would  have  gov- 
<emed  upon  the  trial  of  this  case. 

Van  Voorhis  v.  BrintnaU,  86  N.  Y.  18,  40 
Am.  Rep.  505;  Moore  v.  liegeman,  92  N.  Y. 
1^21,  44  Am.  Rep.  408. 

The  court  should  have  found,  as  a  conclu- 
sion of  law,  from  the  facts  found,  that  the  wife 
abandoned  the  husband  in  1880. 

Bishop,  Mar.  &  Div.  6th  ed.  1 776;  Uhlmann 
V.  Uhlmann,  17  Abb.  N.  C.  2ol;  Clearman  v. 
Ciearman,  18  N.  Y.  S.  R.  273. 

The  court  has  not  to  determine  whether  a 
husband's  forcible  separation  of  his  wife  and 
her  mother  is  justification  for  her  to  leave  her 
husband,  but  to  decide  whether  a  mere  demand 
of  such  separation  made  in  temper,  during  a 
•quarrel  under  provocation,  is  cause  enough  for 
a  woman  to  desert  her  husband  and  carry  away 
irom  him  his  child.    That  it  is  not,  see — 

Barlcw  v.  Barlow,  2  Abb.  N.  S.  259;  War- 
ing V.  Waring,  2  Phill.  Eccl.  187;  Shaw  v. 
Shato,  17  Conn.  196;  Fulton  v.  Fulton,  86  Miss. 
518;  Bishop,  Mar.  &  Div.  6th  ed.  §  796;  Teat- 
man  v.  Yeatmany  L.  R.  1  Prob.  &  Div. 
489;  Butler  v.  Butler,  1  Pars.  Eq.  829;  Graces 
App.  37  Pa.  448;  Black  v.  Black,  80  N.  J.  Eq. 
-215;  Mooret  v.  Moorea,  16  N.  J.  Eq.  275;  Pierce 
V.  Pierce,  33  Iowa,  238;  Logan  v.  I^an,  2  B. 
Mon.  147;  S^iaw  v.  Shaw,  17  Conn.  189. 

A  husband  is  under  no  obligation  to  support 
his  wife,  where  she  leaves  him  for  a  cause  not 
constituting  a  ground  of  divorce. 

Blotoers  v.  Sturtevani,  4  Denio,  46;  People  v. 
Pettit,  74  N.  Y.  320. 

Dr.  Williams's  act  did  not  amount  to  such 
oruelty  as  would  justify  a  divorce  from  him. 
The  mere  attempt  to  restrict  her  intercourse 
with  her  mother  would  not  be  such  cruelty, 
«ven  if  carried  to  extremes. 

Kennedy  v.  Kennedy,  73  N.  Y.  869;  Sfiato  v. 
Shaw  and  Fulton  v.  Fulton,  supra;  Dames  v. 
Daties,  55  Barb.  188. 

The  wife  having  completely  abandoned  her 
husband  in  1880,  and  having  remained  away 
from  him  for  a  lon§ period,  his  defense  on  that 
ground,  and  even  his  right  to  a  decree  of  sepa- 
ration, cannot  be  defeated  by  her  later  offers 
to  return  to  him. 

Uhlmann  Y.  Uhlmann,  17  Abb.  N.  C.  261; 
Cargill  v.  CargiU,  1  Swab.  &  T.  235;  1  Bishop, 
Mar.  <ft  Div.  ^810;  Benkeii  v.  Benkert,  32  Cal. 
467;  BaHng  v.  Basing,  8  Swab.  &  T.  516;  Ban- 
berry  V.  Hanberry,  29  Ala.  720.   • 

Mr.  Austen  O.  Fox,  with  Messrs.  El- 
liot Smith  and  S.  Sidney  Smith,  for  re- 
spondent: 

The  defendant's  conduct  in  changing  his 
residence  from  New  York  to  St.  Paul,  Minne- 
sota, with  the  intention  of  residing  there  per- 
manently, his  refusal  to  allow  the  plaintiff  to 
accompany  him,  and  his  institution  in  Minne- 
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sota  of  proceedings  to  secure  a  divorce  from 
the  plaintiff,  all  show  that  before  the  com- 
mencement of  this  action  he  had  abandoned 
the  plaintiff. 

1  Bishop,  Mar.  &  Div.  6th  ed.  p.  594, 
$S  784,  786;  Magrath  v.  Magrath,  103  Mass. 
577,  4  Am.  Rep.  579;  Clearman  v.  Clearman, 
18  N.  Y.  S.  R.  272;  Ahrenfddt  v.  Ahrenfeldt, 
Hoffm.  Ch.  47,  7  L.  ed.  1059;  Uhlmann  v. 
Uhlmann,  17  Abb.  N.  C.  287;  Mallinson  v. 
MaUinson,  L.  R.  1  Prob.  «&  Div.  94;  Teatman 
V.  Yeatman,  Id.  489;  Dallas  v.  Dallas,  31  L. 
T.  271. 

In  order  to  establish  his  affirmative  defend 
that  the  plaintiff  was  guilty  of  abandonin| 
him  in  April,  1880,  the  defendant  was  boun( 
to  prove,  by  a  preponderance  of  evidence,  that 
when  the  plaintiff  took  lodgings  with  her 
mother  she  did  so  finally  and  with  the  inten- 
tion of  not  returning  to  the  defendant,  and  the 
court  having  passed  upon  this  question  of  fact 
adversely  to  the  defendant  this  court  will  not 
review  the  determination  thereof. 

Clearman  v.  Clearman  and  Uhlmann  v. 
Uhlmann,  supra;  1  Bishop,  Mar.  &  Div. 
(1891)  §  1672;  De  Meli  v.  De  Melt,  120  N.  Y. 
485;  Justice  v.  Lang,  52  N.  Y.  323. 

The  plaintiff's  unconditional  offer  to  return 
and  her  petition  to  be  permitted  to  do  so  made 
it  defendant's  duty  to  receive  her,  and  his  re- 
fusal to  do  so  coupled  with  his  conduct,  already 
stated,  would  themselves  have  justified  the 
finding  that  he  abandoned  the  plaintiff. 

1  Bishop,  Mar.  &  Div.  6th  ed.  g  810;  Fel- 
lows V.  Fellows,  31  Me.  342;  Grove's  App.  37 
Pa.  443;  Miller  v.  Miller,  1  N.  J.  Eq.  386; 
Hanberry  v.  Hanberry,  29  Ala.  719;  Crow  v. 
Crow,  23  Ala.  588;  English  v.  Englis/i,  6 
Grant,  Ch.  580.  See  also  MCutchen  v.  Mc- 
Oakay,  11  Johns.  281;  Blowers  v.  Sturtevant, 
4  Denio,  46;  Cunningham  v.  Irwin,  7  Serg. 
&  R.  247,  10  Am.  Dec.  458. 

The  copy  of  a  so-called  judgment  of  a  court 
in  Minnesota  was  rejected  properly. 

Plaintiff  was  not  served  with  process,  and 
never  appeared  in  the  Minnesota  suit,  and  the 
ludgment  was  therefore  of  no  effect  against 
her. 

CDea  V.  (/Dea,  1  Cent,  Rep.  785, 101  N.Y. 
23;  Jones  v.  Jones,  11  Cent.  Rep.  456,  108  N, 
Y.  424;  Cross  v.  Cross,  11  Cent.  Rep.  871,  108 
N.  Y.  630;  Bsople  v.  Baker,  76  N.  Y.  78;  De 
Meli  V.  De  Melt,  120  N.  Y.  485. 

The  mere  fact  that  the  plaintiff  in  the  Min- 
nesota action  had  acquired  a  domicil  there  did 
not  give  the  courts  of  that  State  .jurisdiction 
over  his  wife  in  that  action. 

Mellen  v.  Mellen,  10  Abb.  N.  C.  829. 

Brown»  J.,  delivered  the  opinion  of  the 
court: 

The  chief  ground  upon  which  the  appellant 
asks  a  reversal  of  the  judgment  in  this  action 
is  that  the  court  err^  in  refusing  to  find  as  a 
conclusion  of  law  that  the  plaintiff  had  aban- 
doned him  two  years  prior  to  his  leaving  this 
State  and  taking  up  his  residence  in  Minnesota. 
The  evidence  is  substantially  undisputed  that 
the  defendant  refused  to  permit  the  plaintiff  to 
live  with  him  unless  she  absolutely  i?ave  up  all 
intercourse  with  her  mother.  The  parties 
were  married  in  June,  1879,  and  lived  together 
in  a  house  in  Fifty-Ninth  Street  in  New  York 
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until  the  latter  part  of  April,  1880,  when  the 
lease  thereof  expired.  When  preparing  to  re- 
move from  this  house  the  defendant's  com- 
mand to  his  wife  was:  "When  you  leave  this 
house  you  are  not  to  see  your  mother.  .  .  . 
You  shall  not  go  where  she  is;  you  will  have 
no  communication  with  her;  you  shall  not 
write  to  her;  have  no  communication  with  her 
whatever.  If  you  want  to  see  your  mother 
you  cannot  go  with  me."  The  condition  thus 
imposed  upon  the  plaintiff  was  never,  with- 
drawn; and  under  it  she  refused  to  live  with 
the  defendant.  The  cause  for  this  disagree- 
ment is  not  disclosed  in  the  record,  but  the  evi- 
dence amply  justified  the  conclusion  that  the 
plaintiff  was  always  willing  to  live  with  the  de- 
fendant if  he  would  permit  her  occasionally  to 
visit  her  mother;  and  before  he  left  the  State 
she  offered  unconditionally  and  in  ^ood  faith 
to  return  to  him,  and  this  he  refused  to  permit 
her  to  do,  but  left  New  York,  and  took  up  his 
residence  in  Minnesota,  where  he  procured  a 
decree  of  divorce  against  her.  Under  these 
circumstances,  it  is  clear  that  the  defendant 
never  had  a  cause  of  action  in  this  State  against 
the  plaintiff  for  desertion.  That  term,  as  used 
in  the  law  of  divorce,  contemplates  a  volun- 
tary separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of 
not  returning.  It  could  not  be  said  in  this 
case  that  the  plaintiff's  act  in  leaving  her  bus- 
band  was  voluntary.  It  was  coerced  by  a 
harsh  and  unnatural  condition,  and  she  was  at 
no  time  unwilling  to  return  and  live  with  him 
as  his  wife  if  that  condition  was  withdrawn. 
The  evidence  discloses  nothing  more  than  a 
temporary  separation  ol  ine  parties  because  of 
a  disagreement.  There  was  no  desertion  by 
either  party,  and  neither,  up  to  the  time  of  the 
husband's  refusal  to  receive  the  plaintiff  in  the 
summer  of  1882,  had  a  cause  of  action  against 
the  other.  But  upon  the  plaintiff's  offer  to  re- 
turn unconditionally  the  defendant  was  with- 
out legal  excuse  in  refusing  to  receive  her. 

It  is  also  claimed  that  it  was  error  to  refuse 
to  admit  in  evidence  the  record  of  the  Minne- 
sota decree,  and  upon  this  point  it  is  claimed 
that  the  rule  heretofore  prevailing  in  this  State 
with  reference  to  judgments  of  divorce  rendered 
in  other  States  against  residents  of  this  State, 
where  there  was  no  personal  service  of  process 
within  the  State  rendering  the  decree,  and  no 
personal  appearance  by  the  defendant  in  the 
action,  has  been  changed  by  recent  decisions  of 
the  Supreme  Court  of  the  United  States.  In 
support  of  this  claim  we  are  referred  by  the  ap- 
pellant to  Maynard  v.  HiU,  125  U.  S.  190. 
81  L.  ed.  654,  and  Cheely  v.  Clayton,  110  U.S. 
701,  28  L.  ed.  298. 

The  latter  case  turned  upon  the  construction 
of  the  statutes  of  the  territory  of  Colorado  re- 
lating to  the  service  of  a  summons  upon  a  non- 
resident, and,  following  the  decision  of  the 
highest  court  of  the  territory,  the  supreme 
court  held  the  service  inUhe  case  before  it  defec- 
tive, and  the  decree  void.  Maynard  v.  Hilt 
was  an  action  in  equity  to  charge  the  defend- 
ants as  trustees  of  certain  lands  in  Washinston 
Territory,  and  to  compel  a  conveyance  thereof 
to  the  plaintiffs.  The  case  involved  the  le- 
gality of  a  legislative  divorce  granted  by  the 
Legislature  of  the  territory  of  Oregon,  but  the 
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consideration  of  this  question  was  by  the  facts, 
of  the  case  confined  wholly  to  the  territory 
within  which  the  decree  was  granted.    Neither 
case  questioned   the  rule   prevailing  in  this 
State,  and  the  decree  in  Maytiard  v.  Hill  goes 
no  further  than  that  a  divorce  granted  without 
service  upon  or  personal  appearance  of  the  de- 
fendant establishes  the  status  of  the  parties  to 
it  within  the  State  in  which  it  is  rendered.     It 
does  not  overrule  the  decisions  of  this  State, 
but  is  iu  harmony  with  them,  and  it  has  never 
been  denied  by  our  courts  that  a  Stale  may  ad- 
judge the  status  of  its  citizens  towards  a  non- 
resident, and  that,  so  long  as  the  operation  of 
the  judgment  is  kept  within  its  own  confines^ 
other  States  must  acquiesce.     People  v.  Baker, 
76  N.  Y.  78-84.    This  subject  had  very  full 
and  careful  consideration  in  the  case  cited, 
which  was  an  extreme  one;  and,  until  it  is 
squarely  overruled  by  a  court  of  ultimate  au- 
thority, must  and  will  be  regarded  as  settling^ 
the  law  in  this  State.     aJDea  v.  (TDea,  101 N. 
Y.  23,  1  Cent.  Rep.  785;  Jones  v.  Jones,  108  N. 
Y.  415-424,  11  Cent.  Rep. '871;  De  Afeli  v.  De- 
Mdh  120  N.  Y.  485-495.     It  is  also  claimed  by 
the  defendant  that  the  Minnesota  decree  should 
have  been  admitted  in  evidence  for  the  pur- 
pose of  limiting  the  effect  of  the  judgment  \o> 
this  State.    This  argument  is  based  upon  the 
anticipation  that  the  plaintiff  may  seek  to  en- 
force the  judgment  for  alimony  in  the  jurisdic- 
tion where  the  defendant  resides,  and  is  l>ased 
upon  the  fact  that  the  plaintiff  had  actual  no- 
tice of  the  pendency  of  the  Minnesota  action. 
The  argument  is  fully  answered  in  the  cases  of 
(/ Dea  V.  (yDea  and  Jones  v.  Jones,  svpra. 
In  the  former  case  it  appeared  that  the  process 
of  the  Ohio  court  was  actually  delivered  to  the 
defendant,  and  she  had  notice  of  and  was  per- 
sonally present  at  the  taking  of  depositions  ou 
the  part  of  the  plaintiff  in  Toronto.      This 
court  held,  however,  that  the  Ohio  court  ac- 
quired no  jurisdiction  over  her  person,  and  that, 
the  decree  was  void.     In  Jones  v.  Jones  a  de- 
cree of  divorce  granted  in  Texas,  where  service- 
was  made  out  of  the  State,  was  held  valid  on 
the  sole  ground  that  defendant  appeared  iu  the 
action,  and  submitted  herself  to  the  jurisdic- 
tion of  the  court,  but  it  was  said  in  that  case 
that  *Hhe  marriage  relation  is  not  a  res  within 
the  State  of  the  party  invoking  the  jurli«dictioii 
of  a  court  to  dissolve  it,  so  as  to  authorize  the 
court  to  bind  the  absent  party,  a  citizen  of  an- 
other jurisdiction,  by  substituted  service  or  ac- 
tual notice  of  the  proceedings  given  without 
the  jurisdiction  of  the  court  where  the  proceed- 
ing is  pending."    The  decree  granted  in  Min- 
nesota, being^void,  was  properly  excluded.    It 
could  not  be  considered  as  having  any  effect 
upon  the  status  of  the  plaintiff.     Being  legally 
the  wife  of  the  defendant  within  this  State,  she 
must  be  considered  as  legally  entitled  to  all  the 
rights  flowing  from  that  relation  under  the 
constitution  and  laws  of  the  State  and  of  the 
United  States,  and,  if  the  result  be  to  compel 
defendant  in  the  jurisdiction  where  he  now  re- 
sides to  comply  with  our  decree,  that  is  a  ri^ht 
to  which  she  is  entitled  under  the  Constitution 
of  the  United  Stales,  and  the  courts  of  this 
State  have  no  power  to  deny  it  to  her. 

7'he  judg^nent  must  be  affirmed. 

All  concur  except  Vann,  J.,  not  voting. 
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1*  When  a  gr^^te  provided  »t  a  railroad 
crossing  is  open  a  traveler  has  a  right  to 
preen  me  that  it  is  safe  to  cross,  in  the  absence  of 
knowledife  to  the  contrary. 

2«  Whether  or  not  there  was  ne^ll^enoe 
in  attemptinn^  to  cross  a  railroad  track 
ifHthout  the  usual  precautions  where  a 
gate  was  open  and  a  person  in  the  gate  keeper^s 
place  made  a  signal  to  the  traveler  the  meaning 
of  wtUch  is  in  dispute,  is  a  question  (for  the  Jury. 

iOranU  J.,  dissente.) 

(November  20, 1801.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  broujErht  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted   from   defendants'   negligence.    Ba- 

The  facts  sufficiently  appear  in  the  opinions. 
Messrs.  Corliss*  Andrus  &  Leete,  for 

appellant: 

If  a  servant  request  another  person  to  do  his 
duty,  or  assist  him  therein,  the  master  is  liable 
for  any  injury  resulting  from  such  person's 

Acts 

Wood,  Mast.  &Serv.  §  808,  p.  588;  Althorfv. 
Wolfe,  22  N.  Y.  355;  Simons  v.  Jtf outer,  29 
Barb.  419;  James  v.  MueTUebach,  84  Mo.  App. 
512. 

The  absence  of  the  gateman  from  the  gate 
-was  gross  negligence  on  the  part  of  the  defend- 
ant 

8t,  Louis,  F.  d  T.  H.  R.  Co,  v.  Dunri,  78  HI. 
197. 

Where  a  gateman  is  permanently  stationed 
by  a  railroad  at  a  crossing,  the  negligence  of 
the  gateman  in  discharge  of  his  duties,  or  ab- 
senting himself  from  his  post,  is  imputable  to 
the  company,  and  where  parties  approaching 
such  crossing  exercise  due  care,  the  company 
is  liable  for  any  injury  arising  from  the  negli- 
gence of  the  gateman* 

Dolan  V.  Delaware  d  H.  Canal  Co.  71  N.  Y. 
285;  Kissenffer  v.  New  York  d  H,  R.  Co.  56  N. 
y.  588.  See  Peck  v.  Michigan  Cent.  R.  Co.  57 
Mich.  8. 

The  question  of  negligence  in  this  case,  on 
the  part  of  the  defendant's  gateman  as  well  as 
the  plaintiff,  was  a  question  of  fact  which 
should  have  been  submitted  to  the  jury. 

Carver  v.  Detroit  d  S.  PI.  Road  Co.  61  Mich. 
593;  Smith  v.  Peninsular  Car  Works,  60  Mich. 
508;  Manning  v.  Detroit,  L.  d  N.^  R.  Co.  59 
Mich.  257;  Uassenyer  v.  Michigan  Cent.  R.  Co. 
48  Mich.  207,  42  Am.  Rep.  470;  Hathaway  v. 
East  Tennessee,  V.  d  G.  R.  Co.  29  Fed.  Rep. 
489;  Philadelphia  d  R.  R.  Co.  v.  KiUips,  88 
Pa.  405. 

Mr.  A.  C.  An^ell,  for  Lake  Shore  &  Mich- 
igan Southern  Railroad  Company,  appellee: 

If  the  plaintiff  was  guilty  of  contributory 
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negligence,  the  direction  of  a  verdict  for  de- 
fendants was  not  erroneous. 

Eakins  v.  American  White  Bronze  Co.  75 
Mich.  568. 

A  master  is  not  liable,  as  for  a  servant's  act. 
for  the  conduct  of  one  whom  he  has  not  em- 
ployed or  to  whose  employment  he  has  not 
consented. 

Mangan  v.  Foley,  83  Mo.  App.  250,  and  cases- 
cited;  Jewell  V.  Grand  Trunk  R  Co.  55  N.  H. 
84. 

Hurley  was  in  no  sense  a  servant,  unless  he 
did  what  he  did  because  someone  representing 
the  defendants  had  asked  him  to  do  it.  His 
own  testimony  is  clear  ^hat  he  did  not  hear 
Dilworth  ask  him  to  stop  the  car;  that  he  acted 
as  a  volunteer. 

James  v.  Muehlehaeh,  84  Mo.  App.  512. 

Messrs.  L.  C.  Stanley  and  Oeorg^e 
Jerome  also  for  appellees. 

^McOrath,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  for  neglisrence. 
Defendants'  road  crosses  Croghan  Street  about 
800  feet  east  of  Orleans  Street,  in  the  City  of 
Detroit,  at  grade.  The  southerly  side  of  the 
street,  west  of  the  track,  is  occupied  by  frame 
dwelling-houses,  two  stories  high,  built  close- 
together,  and  flush  with  the  northerly  line  of 
Croghan  Street;  and  the  most  easterly  house  is 
about  forty  feet  from  the  westerly  track.  Cars 
going  north  on  defendants'  track  climb  a  heavy 
grade.  A  gate-keeper  and  drop-gate  arc  main- 
tained by  defendants  at  the  crossing.  A  street 
railway  is  operated  on  Crpghan  Street.  Plain- 
tiff claimed  that,  while  driving  easterly  upon 
one  of  the  street-cars,  he  stopped  bis  car  at 
Orleans  Street,  to  allow  a  passenger  to  alight;, 
that  in  approaching  the  crossing  the  street-car 
conductor  usually  jumped  off,  and  ran  for- 
ward to  the  crossing,  and  signaled  him  whether 
to  come  on  or  stop;  that  in  this  instance  the- 
conductor  went  forward  as  usual,  and  plain- 
tiff turned  on  the  brake  to  check  his  car,  so 
as  to  give  the  conductor  time  to  report;  that  as- 
he  did  so,  one  Hurley,  who  was  at  the  gate, 
and  whom  plaintiff  supposed  to  be  the  gate- 
man,  beckoned  him  to  come  on,  and  he  turned 
off  the  brake,  and  started  forward;  that  it  was 
quite  usual  for  the  gate-keeper  to  signal  him 
as  he  approached  the  crossing;  that  he  could 
not  see  any  distance  south  of  Croghan  on  de- 
fendants' tracks  until  his  horses  had  passed  the 
last  dwelling  on  the  south  side  of  the  street; 
that  the  grade  of  the  street  at  the  tracks  is 
considerably  lower  than  it  is  forty  feet  west  of 
the  crossing;  that,  as  he  approached  the  cross- 
ing. Hurley  called  out  to  him  to  hurry  up,  and 
he  started  up  his  horses;  that  he  had  no  knowl- 
edge or  warning  of  the  approach  of  cars  until 
the  heads  of  his  horses  were  within  a  few  feet 
of  the  tracks,  that  when  he  discovered  the 
train,  he  was  too  late  to  stop  his  car,  and  the 
only  course  open  was  to  get  across  before  the 
engine,  that  as  he  attempted  this,  a  locomotive 
with  tender  attached,  going  north,  tender  first, 
struck  the  rear  part  of  his  car,  killing  one  pas- 
senger, injuring  others,  and  seriously  injuring 
plaintiff;  that  the  engine  was  running  ax  a  rate 
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of  speed  prohibited  by  the  city  ordinances; 
that  the  ^ate  was  open  at  the  crossing,  and  no 
whistle  or  bell  was  sounded.  Defendants 
•claimed  that  the  whistle  was  blown,  and  that 
the  locomotive  had  a  steam-bell  attached;  that 
Hurley  was  not  the  gate-man  or  their  agent; 
that  the  gate-man  and  Hurley  were  together  in 
the  gate-keeper's  shanty  when  the  engineer  of 
the  approaching  locomotiye  whistl^  for  a 
switch,  which  was  north  of  and  near  the  cross- 
ing; that  the  gate-man  and  Hurley  then  came 
out  of  the  shanty,  the  former  gomg  to  open 
the  switch,  and  the  latter  going  to  the  locality 
of  the  drop-gate.  The  gate-man  says  that  he 
tpld  Hurley  to  attend  the  gate  or  look  out  for 
the  street-cars;  but  Hurley  says  that  he  re- 
ceived no  instructions  from  the  gate-man,  de- 
nies that  he  signaled  the  plaintiff  to  come  on, 
And  claims  that  he  would  have  dropped  the 
gate,  but  did  not  do  so,  because  the  horses 
were  in  the  way  when  he  thought  of  it.  The 
gate  stood  thirty-eight  feet  west  of  the  tracks. 

The  court  submitted  the  case  to  the  jury, 
but  after  the  jury  had  retired,  and  it  became 
evident  that  they  could  not  agree,  the  jury 
were  recalled,  and  directed  by  the  court,  upon 
its  own  motion,  to  bring  in  a  verdict  for  de- 
fendants. The  court  erred  in  directing  a  ver- 
<lict.  The  case  comes  clearly  within  the  prin- 
ciples laid  down  in  Bichmatid  v.  Chicago  dt  W. 
M.  R.  Co, ,  87  Mich.  374.  In  that  case  there 
was  no  gate,  but  tbere  was  a  flagman,  whose 
■duty  it  was  to  notify  the  publico!  approaching 
trains.  He  was  in  the  shanty,  and  ran  out  too 
late  to  avert  the  collision.  It  was  shown  that 
he  could  be  seen  sitting  in  the  shanty  from  the 
street-car.  In  the  present  case  there  was  a 
gate,  which  was  open,  and  thereat  a  i)erson, 
who  not  only  did  not  close  it,  but  who,  it  is 
•claimed,  signaled  the  plaintiff  to  come  on;  in 
other  words,  assured  him  that  it  was  safe  to 
cross  the  railroad  tracks.  The  testimony 
tended  to  show  that  the  gate-man  had  up  to 
this  time  been  present  at  his  post,  and  that 
usually,  when  trains  were  approaching,  the 
gate  was  closed,  or  dropped  across  the  street- 
oar  tracks.  The  gate-keeper  was  clearly  neg- 
ligent in  leaving  his  post,  knowing  that  the 
engine  was  approaching  the  crossing,  without 
closing  the  gate,  or  giving  some  signal  of  dan- 
ger. It  has  been  frequently  held  that  when 
gates  are  provided  the  public  have  a  right,  the 
gates  being  open,  to  presume,  in  the  absence 
of  knowledge  to  the  contrary,  that  the  gate- 
men  were  properly  discharging  their  duties, 
and  that  it  was  not  negligent  on  their  part  to 
act  on  the  presumption  that  they  were  not  ex- 
posed to  a  danger  which  could  only  arise  from 
A  disregard  of  their  duties  by  the  gate-men. 
OlttJihing  v.  .S/i«rp,  96  N.  Y.  676;  Clereland,  C, 
C.  &  L  R.  C^.  V.  Sehnnder,  45  Ohio  St.  678, 
14  West.  Rep.  538. 

It  is  urged  that  gate- men  cannot  be  present 
at  all  times,  but  the  gate  is  always  present, 
and,  when  open,  it  tends  to  assure  the  public 
of  the  alisence  of  danger.  Railroad  compa- 
nies can  protect  themselves  and  the  public  by 
closing  the  gate  in  the  temporary  absence  of 
the  gate-man.  In  the  present  case  it  is  urged 
that  Hurley  was  not  a  servant  of  the  defend- 
ants, and  hence  defendants  are  not  responsible 
for  his  act  in  assuring  plaintiff  that  it  was  safe 
to  crdls.    Conceding  that  Hurley  was  not  the 
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servant  of  the  Company,  and  was  a  mere  by- 
stander, his  conduct  bears  upon  the  question 
of  the  contributory  negligence  of  the  defend- 
ants. It  is  one  of  the  circumstances  properly 
to  be  considered  by  the  jury  in  determming 
that  question.  If,  as  he  claims,  he  did  not 
signal  plaintiff  to  come  on,  but  did  signal  him 
to  stop,  the  jury  would  be  entitled  to  consider 
that  fact  in  determining  the  question  of  plain- 
tiff's negligence,  and  its  weight  would  not  be 
materially  affected  by  the  fact  that  he  was  not 
the  servant  of  the  fcompany.  Hurley  occu- 
pied the  place  usually  occupied  by  the  gate- 
man.  His  presence  there,  the  plaintiff's  belief 
that  he  was  the  gateman,  his  conduct  there, 
and  the  open  gate,  are  all  circumstances  to  be 
considered  by  the  jury  in  determining  the 
question  of  plaintifrs  negligence.  An  open 
gate  would  not  excuse  plamiiff's  advance  up- 
on the  crossing  in  the  face  of  a  signal  of  dan- 
ger, or  the  protests  of  a  by-stander;  and  an  as- 
surance of  safety,  ^though  given  by  a  stran- 
ger, is  entitled  to  consideration  and  weight  in 
explanation  of  the  conduct  of  one  to  whom  the 
assurance  is  given. 

It  is  insisted  that  the  testimony  tends  to  show 
that  the  rules  of  the  street-car  company  pro- 
vided that,  before  attempting  to  cross  the 
tracks,  the  driver  should  stop  the  car,  and  wait 
until  the  conductor  should  go  ahead  and  see 
that  it  was  safe  to  cross;  that  the  driver  did  not 
observe  this  rule,  and  was  therefore  guiltv  of 
negligence,  and  cannot  recover.  A  caref  uf  ex- 
amination of  this  testimony,  and  a  fair  con- 
struction of  it,  will  not  disclose  the  existence 
of  such  a  rule,  or  testimony  tending  to  establish 
its  existence.  The  company's  orders  undoubt- 
edly were,  if  the  gates  were  up,  and  no  gate- 
man  was  present,  that  the  driver  should  stop, 
and  the  conductor  should  first  see  that  it  was 
safe  to  cross;  but,  if  the  gate  was  closed,  or  the 
gate-man  was  present,  and  signaled  them  to 
come  on,  such  signal  was  to  he  considered  as 
an  assurance  of  safety,  and  they  were  to  go  on. 
This  was  the  testimony  of  the  plaintiff,  the 
conductor,  and  of  other  witnesses.  Upon  this 
point  it  is  only  necessary  to  quote  an  extract 
from  the  testimony  of  G.  S.  Hazard,  the  su- 
perintendent of  the  street-railway  company, 
who  says:  '*The  order  of  the  company  was 
for  the  men  to  see  that  the  way  was  clear  before 
they  crossed.  That  was  the  written  order  they 
had;  so  that,  whenever  the  gate-man  gave  them 
the  right  of  way,  by  either  telling  them  or  di- 
recting them  to  proceed,  it  was  our  instruction 
to  rely  upon  his  order.  The  instructions  were, 
if  the  man  at  the  gate  waved  them  to  come  on, 
to  go  on.  At  that  time  there  were  no  instruc- 
tions to  get  down  to  run  ahead,  but  the  in- 
structions were  to  see  that  the  way  was  clear, 
and,  if  he^  waved  them  on,  to  go  on.  We  do 
not  now  rely  upon  anybody  but  ourselves. 
Everybody  runs  ahead.  But  at  that  time  we 
were  relying  upon  the  railroad.  We  depended 
upon  the  aay  watchman  for  safety."  It  is 
urged  that  the  man  at  the  gate  told  the  driver 
to  "hurry  up,"  and  that  that  of  itself  was  a 
warning;  but  this  was  after  the  gate-man  had 
beckoned  the  driver  to  come  on,  after  the  driver 
had  started  up  the  horses,  after  he  had  reached 
the  line  of  defendants'  right  of  way,  on  a  down 
grade,  and  before  either  driver  or  conductor 
had  seen  the  enfirine  approaching.    It  cannot 
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be  presumed  that  the  driver  was  possessed  of 
the  same  knowledge  as  was  possessed  by  the 
gate-man.  In  determining  the  question  of 
plaintiff's  neg:1igence,  all  the  circumstances 
must  be  considered.  The  facts  disclosed  by 
this  record  respecting  plaintiff's  conduct  were 
not  such  as  to  warrant  Uie  court  in  determining 
as  a  matter  of  law  thai  plaintiff  was  guilty  of 
contributory  negligence.  That  matter  should 
have  been  submitted  to  the  juij. 

Respecting  defendants'  negligence,  ihe  act 
which  induced  plaintiff  to  approach  the  cross- 
ing without  the  usual  precautions .  was  not 
necessary  to  sustain  the  charge.  Their  negli- 
gence was  established  by  the  showing  as  to 
what  they  failed  to  do.  If  they  failed  to  close 
the  gate,  and  to  warn  plaintiff  of  the  danerer. 
a  case  was  made  out,  andplaintiff  was  entitled 
to  recover,  unless  plaintiff  was  shown  to  have 
been  negligent.  If  plaintiff  was  warned  not 
to  approach  the  crossing,  and  the  warning  was 
of  such  a  nature  that  an  ordinarily  watchful 
and  prudent  person  could  have  seen  and  un- 
derstood it,  and  plaintiff  did  not  heed  it,  but 
drove  upon  the  tracks  in  the  face  of  it,  he  was 
guilty  of  contributory  negligence,  and  cannot 
recover.  If,  however,  the  plaintiff  was  assured 
by  a  signal  from  any  person,  whether  he  was 
a  servant  of  defendants  or  a  stranger,  that  it 
was  safe  to  cross,  that  circumstance  is  entitled 
to  be  considered  by  the  jury  as  excusing  his 
failure  to  observe  the  precautions  ordinarily 
taken,  especially  as  the  person  giving  the  signal 
occupied  the  place  usually  occupied  by  the 
gate-keeper,  and  plaintiff  believed  him  to  be 
the  gate-keeper.  In  view  of  what  has  been 
already  said,  it  is  unnecessary  to  discuss  the 
instructions  given  to  the  jury,  before  they  were 
recalled. 

The  judgment  is  reversed,  and  a  new  trial 
ordered,  with  costs. 

Morse  and  Iion§^,  JJ.,  concurred  with 
MeOrathy  J. 

Cluunplin,  Gk.  J.,  concurred  in  the  result. 

Grsintyc/.,  dissenting: 

I  cannot  concur  in  the  conclusion  reached  by 
my  brethren.  The  following  facts  are  estab- 
lished b^  the  plaintiff's  case:" 

1.  Plaintiff  was  familiar  with  the  crossing, 
and  had  for  some  time  crossed  it  sixteen  times 
a  day.  Thirty-eight  regular  trains  passed  each 
day,  besides  switch  trains.  He  knew  that  one 
was  liable  to  come  at  any  moment;  that  there 
was  a  slight  descent  between  the  gate  and  the 
track;  and  that  the  track  was  wet,  thus  ren- 
dering it  more  difficult  to  stop  the  car. 

2.  On  reaching  a  point  41  feet  from  the  track 
he  could  see  the  engine  700  feet  away. 

8.  He  approached  this  point  at  a  high  rate 
of  speed. 

4,  The  rules  of  the  street-railway  company, 
in  whose  employ  plaintiff  was,  required  their 
employes  to  see  that  the  way  was  clear  before 
they  crossed.  It  appears  that  written  instruc- 
tions were  given,  but  these  were  not  produced. 
The  conductor,  who  was  with  the  plaintiff  at 
the  time  of  the  accident,  says:  *' The  orders 
were,  when  we  came  to  that  crossine:  to  have 
the  cars  slack  down,  and  the  conductor  to  run 
ahead,  and  to  see  if  the  way  was  clear."    It  is 
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to  be  regretted  that  these  instructions,  being  in 
writing,  were  not  produced,  so  as  to  remove 
all  doubt  as  to  what  they  were.    Mr.  Hazard, 
the  superintendent  of  the  street-railway  com- 
pany,  testified  upon  this  point  as    follows: 
"  Tne  order  of  my  company  was  for  the  men 
to  see  that  the  way  was  clear  before  thev 
crossed.    That  was  the  written  order  they  had.; 
so  that,  whenever  the  gate-man  gave  them  the 
right  of  way  by  either  telling  them  or  directing 
them  to  proceed,  it  was  our  instruction  to  rely 
upon  his  order.     The  instructions  were,  if  the 
man  at  the  gate  waved  them  to  come  on,  to  go 
on.    At  that  time  there  were  no  instructions  to 
get  down  and  run  ahead;  but  the  instructions 
were  to  see  that  the  way  was  clear,  and,  if  he 
waved  them,  to  go  on.     We  do  not  now  depend 
upon  anybody  but  ourselves.    Everybody  runs 
ahead."    On  cross  examination  he  testified  as 
follows:    **  There  was  a  written  order  on  the 
time-table;  a  time-table  put  up;  and  there  was 
an  order  saying,  if  the  way  was  clear  before 
attempting  to  cross — that  is,   the  order  that 
was  on  the  time-table;  also  on  the  time-table 
that  was  written.     There  were  sometimes — not 
then,  before  that  time — there  were  times  there 
that  there  was  no  watchman  there  at  all,  and 
during  the  day  sometimes  a  watchman  had  to 
step  out  for  something,  and  we  see  the  order 
was  given  in  case  they  did  not  see  him  there, 
or  he  was  there,  and  waved  them  on.    It  was 
the  order  to  see  that  the  way  was  clear  before 
attempting  to  cross;  that  is  what  was  meant. 
The  matter  of  the  watchman  beckoning  came 
up.    Probably  some  of  the  men  asked  me  in 
case  he  motioned  ahead  to  go  ahead,  and  I  told 
them,  *  Why,  yes.' "    He  further  testified  that 
he  did  not  remember  of  having  said  to  Mr. 
Evans  to  go  ahead  if  the  watchman  beckoned, 
nor  could  he  remember  any  particular  one  to 
whom  he  made  such  statement.     He  says:    "  I 
know  some  of  them  have  spoken  to  me  about 
it.    I  know  I  have  said  so  to  some  of  them." 
It  is  very  significant,  as  bearing  upon  the 
question  of  these  instructions  and  the  conduct 
of  the  plaintiff,  that  the  conductor  on  this  oc- 
casion jumped  from  the  car  at  the  usual  place 
for  the  purpose  of  running  ahead  and  ascer- 
taining if  the  track  was  clear;  but  the  horses 
were  going  nearly  as  fast  as  he  could  run.    He 
succeeded  in  getting  nearly  abreast  of  the 
horses'  heads,  when  he  saw  the  engine  ap- 
proaching, and  hallooed  to  the  driver  to  stop. 
The  testimony  of  Mr.  Hazard,  above  quoted, 
is  very  indefinite.     It  is  very  difficult  to  deter- 
mine from  it  just  what  he  means.    It  is  certain, 
however,  from  his  testimony  that  there  was 
imminent  danger  in  crossing  this  place,  and 
that  special  instructions  were  given  to  their 
employes    for    the    purpose  of    avoiding   it. 
Under  his  own  testimony,  how  could  the  con- 
ductor and  driver  see  if  the  way  was  clear 
before  they  crossed,  except  by  going  suffi- 
ciently near  the  track  and  looking?    PlaintilT 
says  that  he  received  Instructions  in  regard  to 
this  crossing  from  his  employer,  but  does  not 
state  what  those  instructions  were. 

5.  The  gates  were  up,  and  the  gateman, 
plaintiff  knew,  was  not  there. 

6.  The  accident  would  have  been  avoided  if 
the  plaintiff  bad  approached  the  crossing  with 
his  horses  upon  a  walk. 

7.  The  only  excuse  given  by  plaintiff  for  not 
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approaching  this  dangerous  place  with  his 
horses  upder  control  is  that  Hurley,  who  did 
not  represent  either  of  the  defendants,  and  was 
not  in  their  employ,  motioned  to  him  to  go 
ahead,  and  hallooed  to  him  to  hurry  up. 
Plaintiff  testifies  that,  if  a  stranger  had  waved 
to  him,  and  said,  "  Hurry  up,"  he  would  have 
^one  across  without  stopping  or  looking.  This 
18  precisely  what  he  did  do  in  this  case.  It  is 
difficult  to  imagine  a  case  where  common  pru- 
dence required  greater  care  of  a  street-car 
driver  than  in  the  present  one.  He  had  no 
right  to  rely  upon  the  signal  from  a  stranger, 
and,  if  it  be  a  fact  that  this  stranger  called  him 
to  hurry  up,  and  stood  at  the  gate  motioning 
him  forwani,  this  of  itself  was  a  warning  that 
there  was  danger  approaching.  The  safety 
and  lives  of  passengers  were  under  his  control 
in  approaching  this  most  dangerous  place,  and 


a  proper  regard  for  the  safety  of  his  passengers 
and  of  himself  required  him  to  approach  this 
crossing  with  his  horses  under  control.  I  think 
the  plamtiff  was  not  only  guilty  of  negligence, 
but  that  his  negligence  approached  to  reckless- 
ness. In  my  judgment,  a  common  and  proper 
regard  for  the  safety  of  those  traveling  upon 
street  railways  or  in  the  street-cars  repudiates 
a  rule  which  sanctions  such  blind  reliance  as 
plaintiff  displayed  in  this  case,  and  permits  him 
to  rush  into  danger  without  any  actual  knowl- 
edge of  the  situation,  which  he  might  easily 
and  readily  have  obtained,  and  thus  have 
avoided  the  accident.  I  do  not  think  this  case 
comes  within  the  rule  of  Richmond  v.  Cliicago 
A  W.  M,  E,  Co.  There  the  driver  was  ap- 
proaching the  crossing  upon  a  walk.  Judg> 
ment  should  be  affirmed. 
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!•  A  kick  apon  the  le^  ffi^ea  by  one 
pupil  to  another  in  school  in  vlolatf  on  of 
tbe  order  and  deoorum  of  the  school  while  in 
session,  beioflr  unlawful,  renders  the  one  iriving 
it  liable  for  damaeres  caused  thereby  regardless 
of  any  intention  to  inflict  an  injury. 

8.  An  opinion  as  to  the  emclttng'  cause 
of  inHammation  In  a  leg,  given  on  a  hypo- 
thetical question  based  only  on  testimony  as  to 
a  kick,  while  there  was  also  evidence  as  to  a  dif- 
ferent cause,  is  error. 

8*  The  measore  of  damages  tor  ii^nries 
caused  bjr  a  kick  is  not  what  defendant 
might  reasonably  be  supposed  to  have  contem- 
plated as  likely  to  result,  but  what  actually  did 
result. 


(November  17, 181X1.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  luleged 
to  have  resulted  from  a  kick  received  from 
plaintiff.    Eeoersed. 

Statement  by  Lyon,  J,:  s 

Tbe  action  was  brought  to  recover  damages, 
for  an  assault  and  battery,  alleged  to  have  heen 
committed  by  the  defendant  upon  tbe  plaintiff 
on  February  20,  1880.  The  answer  is  a  gen- 
eral denial.  At  the  date  of  the  alleged  assault 
the  plaintiff  was  a  little  more  than  fourteen 
years  of  age,  and  the  defendant  a  little  lesa 
than  twelve  years  of  age.  The  injury  com- 
plained of  was  caused  by  a  kick  inflicted  by 
defendant  upon  the  leg  of  the  plaintiff,  a  little 
below  the  knee.  The  transaction  occurred  ii» 
a  school-room  in  Waukesha,  during  school 


NOTB.— Intent  m  an  element  of  stmpU  assauU  or 
amaiult  and  battery. 

An  actual  or  specific  intent  to  Injure  is  not  neces- 
sary to  make  an  actionable  assault  and  battery. 
Mercer  v.  Corbin,  8  L.  R.  A.  221, 117  Ind.  460:  Peter- 
son V.  HafFner,  60  Ind.  180, 28  Am.  Rep.  81;  State  v. 
Myen..ia-lQKiiJU7;  Bullock  v.  Baboock,  d  Wenu. 
astrt^m.v.  Lister,  15  Phlla.  408;  Weaver  v.  Ward, 
Hobart,134. 

An  injury  to  constitute  an  assault  must  have 
been  unwarranted,  and  need  not  have  been  In 
anffer.   Johnson  v.  McOonnel,  15  Hun,  286. 

Unintentional  injury  to  one  person  while  at- 
tempting to  injure  another  is  an  actionable  as- 
sault. James  v.  Campbell,  5  Gar.  &  P.  872;  Ck>mlnir 
V.  Corning,  6  N.  Y.  97. 

But  shooting  a  person  while  aiming  at  another 
In  lawful  self-defense  is  not  an  actionable  tres- 
poss.    Morris  V.  Piatt,  32  Conn.  75. 

A  boy  thirteen  years  old  who  wantonly  threw  a 
piece  of  mortar  at  another  boy  is  liable  for  acci- 
dentally hitting  and  hurting  a  third  boy.  Peterson 
V.  Haffner,  supra. 

So  is  a  twelve  year  old  boy  who  shoots  an  arrow 
at  a  basket  and  hits  a  school  fellow  whom  he  had 
followed  threatening  to  shoot,  and  who  had  hidden 
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behind  a  fire  board,  but  raised  up  Just  In  time  to  be- 
hlt.    Bullock  V.  Babcock,  8  Wend.  801. 

So  It  is  an  assault  on  a  pOTSon  injured  where  one 
throws  a  lighted  squib  among  the  people  in  a  mar- 
ket place,  although  before  It  strikes  tbe  person  in- 
jured, it  is  struck  by  others  in  warding  it  off  from 
themselves.    Scott  v.  Shepherd,  2  W.  Bl.  802. 

It  is  an  assault  for  a  man  to  hold  a  womaik 
in  his  arms  pressing  her  against  her  will,  although 
without  an  intention  to  hurt  her.  Norris  v.  State*. 
87  Ala.  86. 

The  injury  intended,  which  is  sufficient  as  an  ele- 
ment of  an  assault,  may  t>e  a  constraint,  sense  of 
shame  or  other  disagreeable  emotion  of  the  miud. 
Floumoy  v.  State,  35  Tex.  App.  244. 

For  a  man  to  put  his  arm  around  the  neck  of 
another  man^s  wife  against  her  will  is  an  assault 
and  battery.    Qoodrum  v.  State,  60  Ga.  600. 

Squeezing  another^s  testicles  in  play  without  in- 
tent to  do  bodily  harm  is  not  an  assault  If  tbe 
play  was  by  mutual  consent  and  the  act  was  not 
outside  the  range  of  the  play  which  might  be  rea- 
sonably a n tidpated.  Fitzgerald  v.  Cavin,  110  Mass. 
163. 

Seizing  another  by  the  arm  and  swinging  him 
violently  around  and  letting  him  go  when  he  ifr 
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hoam,  both  parties  beiag  pupils  in  the  school. 
A  former  trial  of  the  cause  resulted  in  the  ver- 
dict and  judgment  for  the  plaintiff  for  $2,800. 
The  defendant  appealed  from  such  judgmcQi 
to  this  court,  and  the  same  was  reversed  for 
error,  and  a  new  trial  awarded.  78  Wis.  84, 
The  case  has  been  again  tried  in  the  circuit 
court,  and  the  trial  resulted  in  a  verdict  for 
plaintiff  for  $2,500.  The  facts  of  llie  case, 
an  they  appeared  on  both  trials,  are  sufficiently 
stated  in  the  opinion  by  Mr,  Justice  Orton  ou 
the  former  appeal,  and  require  no  repeti- 
tion.* On  the  last  trial  the  jury  found  a  spe- 
cial verdict,  as  follows:  "(1)  Had  the  plaintiff 
during  the  moDth  of  January,  1889,  received 
an  injury  just  above  the  knee,  which  became 


inflamed,  and  produced  puss?  Answer.  Yes. 
(2)  Had  such  injury  on  the  20th  day  of  Februa- 
ry, 1889,nearly  healed  at  the  point  of  the  injury  y 
A.  Yes.  (8)  Was  the  plaintiff,  before  said 
20th  of  February,  lame,  as  the  result  of  such 
injury?  A.  Mo.  (4)  Had  the  tibia  in  the 
plaintiff's  ri^rht  leg  become  inflamed  or  dis- 
eased to  some  extent  before  he  received  the 
blow  or  kick  from  the  defendant?  A.  No.  (5> 
What  was  the  exciting  cause  of  the  injury 
to  the  plaintiff's  leg?  A.  Kick.  (6)  Did  the 
defendant,  in  touching  the  plaintiff  with  his 
foot,  intend  to  do  him  any  harm?  A.  No. 
(7)  At  what  sum  do  you  assess  the  damages 
of  the  plaintiff?  A.  Twenty -five  hundred 
dollars."    The  defendant  moved  for  judgment 


^he  statement  referred  to  was  as  follows : 
The  plaintiff  was  about  fourteen  year<)  of  agre, 
and  the  defendant  about  eleven  years  of  age.  On 
the  20th  day  of  February,  1H80,  they  were  slttinflr 
opposite  to  each  other  across  an  aisle  in  the  hiirh 
school  of  the  village  of  Waukesha.  The  defendant 
reached  across  the  aisle  with  his  foot,  and  hit 
with  bis  toe  the  shin  of  the  right  leg  of  the  plain- 
tiff. The  touch  was  slight.  The  plaintiff  did  not 
feel  It,  either  on  account  of  its  being  so  sUgbt  or  of 
loss  of  sensation  produced  bv  the  shock.  In  a  few 
moments  he  felt  a  violent  pain  in  that  place,  which 
caus^  him  to  cry  out  loudly.  The  next  day  he 
was  sick,  and  had  to  be  helped  to  school.  On  the 
fourth  day  he  was  vomiting,  and  Dr.  Bacon  was 
sent  for,  but  could  not  come,  and  he  sent  medicine 
to  stop  the  vomiting,  and  came  to  see  him  the  next 
day,  on  the  25tb.  Thei*e  was  a  slight  discoloration 
of  the  skin  entirely  over  the  inner  surface  of  the 
tibia  an  inch  below  the  bend  of  the  knee.  The 
doctor  applied  fomentations,  and  gave  him  ano- 
dynes to  quiet  the  pain.  This  treatment  was  con- 
tinued, and  the  swelling  so  increased  by  the  5th 
day  of  March  that  counsel  was  called,  and  on  the 
8th  of  March  an  operation  was  performed  on  the 
hmb  by  making  an  incision,  and  a  moderate 
amount  of  pus  escaped.  A  drainage  tube  was  in- 
serted, and  an  iodoform  dressing  put  on.    On  the 

made  dizzy,  which  results  in  an  injury  to  him 
after  striking  violently  against  a  third  person, 
who  pushed  him  off,  constitutes  an  actionable  tres- 
pass vi  et  armls.    Ricker  v.  Freeman,  60  N.  H.  430. 

Whipping  another  at  his  request  with  the  purpose 
of  saving  him  from  greater  punishment  is  not  an 
assault  and  battery,  btate  v.  Beck,  1  Hill,  S68,  26 
Am.  Dec.  190. 

Merely  laying  hands  on  one  to  attract  his  atten- 
tion i»  not  an  assault.  Coward  v.  Baddeley,  4 
Hurlst.  k  N.  478. 

Nor  is  an  injury  to  an  intoxicated  person  while 
honestly  attempting  to  help  him  from  one  place 
to  another.    Krall  v.  Lull,  49  Wis.  406. 

The  violation  of  an  ordinance  as  to  fast  driving 
does  not  support  the  criminal  intent  necessary  to 
convict  of  criminal  assault  and  battery  by  negli- 
gently running  over  a  person.  Com.  v.  Adams, 
U4  Mass.  323, 19  Am.  Kep.  362. 


AcddetVUiX  or  reckless  injuries, 

Aooidontal  injury  caused  by  doing  a  lawful  act 
does  not  create  a  liability  for  an  assault.  Brown 
T.  Kendall,  6  Cush.202;  Alderson  v.  Waisteii,  1  Gar. 

a»  K.  oDo. 

AcoidentaUy  hitting  another  with  a  stick  while 
attempting  to  part  two  dogs  which  are  fighting 
does  not  constitute  an  assault.  Brown  v.  Kendall, 
supra. 

But  aocidently  striking  a  third  person  while 
llfrtating  is  an  aasault  and  battery,  because  the 
llerhting  is  unlawful.  James  v.  Campbell,  5  Car.  & 
P.  807. 

The  rider  of  a  horse  which  runs  away  without  his 


sixth  day  after  this  another  incision  was  made  to 
the  bone,  and  It  was  found  that  destruction  was 
going  on  in  the  bone,  and  so  it  has  continued  exfo- 
liating pieces  of  bone.  He  will  never  recover  the 
use  of  his  limb.  There  were  blark  and  blue  snots 
on  the  shin  bone.  Indicating  that  there  had  been  a 
blow.  On  the  1st  day  of  January  before,  the 
plaintiff  received  an  injury  just  above  the  knee  of 
the  same  leg  by  coasting,  which  appeared  to  be 
healing  up  and  drying  down  at  the  time  of  the 
"^^^,*°fe*'-  ^^®  theory  of  at  least  one  of  the 
medical  witnesses  was  that  the  limb  was  in  a  dis- 
eased condition  when  this  touch  or  kick  was  given 
caused  by  microbes  entering  In  through  the  wound 
above  the  knee,  and  which  were  revTvIfled  by  the 
touch,  and  that  the  touch  was  the  exciting  or  re- 
mote cause  of  the  destruction  of  the  bone  or  of 
the  plaintiff's  injury.  It  doee  not  appear  that 
there  was  any  visible  mark  made  or  left  by  this 
touch  or  kick  of  the  defendant's  foot,  or  any  an- 
pearanoe  of  Injury,  until  the  black  and  blue  spots 
were  discovered  by  the  physician  several  days 
afterwards,  and  then,  there  were  more  spots  than 
one.  There  was  no  proof  of  any  other  hurt,  and 
the  medical  testimony  seems  to  have  been  agreed 
that  this  touch  or  kick  was  the  exciting  cause  of 
the  injury  to  the  plaintiff. 
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fault  and  injures  another  is  not  thereby  made  liable 
for  an  assault.    Gibbons  v.  Pepper,  4  Mod.  406. 

But  recklessly  running  a  bicycle  dgalnst  a  person 
who  could  be  avoided  with  even  slight  care  is  an 
assault  and  battery.    Mercer  v.  Corbta,  8  L.  R.  A 
221,U7Ind.4fi0. 

An  assault  need  not  have  been  intentional  if  it 
was  recklessly  committed.  Hoffman  v.  Eppers.  41 
Wis.  251. 

Accidentally  shooting  another  through  gross  and 
culpable  negligence  is  an  actionable  trespass. 
Welch  V.  Durand,  96  Conn.  182,  4  Am.  Rep.  55. 

Wounding  a  bystander  by  the  accidental  discharge 
of  a«gun  while  uncocking  it  is  an  actionable  tres- 
pass, (The  report  in  this  case  does  not  give  the 
particulars  so  as  to  show  whether  the  question  of 
negligence  was  or  was  not  involved.)  Underwood 
V.  Hewson,  1  Strange,  662. 

So  a  soldier  Is  liable  for  on  assault,  where  his 
musket  accidentally  goes  off  while  training  and  In- 
jures another  unless  the  accident  was  entirely 
without  his  fault.    Weaver  v.  Ward,  Hobart,  184. 

So  recklessly  shooting  a  pistol  at  a  tree  in  a  public 
park  has  been  held  even  to  constitute  manslaugh- 
ter where  the  shot  killed  a  person  at  a  distance. 
Flinn  v.  State,  24  Ind.  286. 

So  of  reckless  shooting,  on  rifle  practice,  at  a 
target  in  a  tree  near  a  house.  Reg.  v.  Salmon,  43 
L.  T.  N.  8.  673. 

So  of  recklessly  shooting  Into  a  crowd  altbou^T^ 
not  intending  to  injure  any  particular  personj 
State  V.  Myers,  19  Iowa,  617. 

Accidentally  hitting  a  bystander  by  attemptmg  to 
fire  through  the  floor  of  a  Pullman  car  is  an  as- 
sault and  battery.    Com.  v.  Lister,  15  Pbila.  406. 

B.  A.  It. 
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Id  his  favor  on  the  verdict,  and  also  for  a  new 
trial.  The  plaintiff  moved  for  judgment  on 
the  verdict  m  his  favor.  The  motions  of  de- 
fendant were  overruled,  and  that  of  the  plain- 
tiff granted.  Thereupon  judgment  for  plain- 
tiff, for  $2,500  damages  and  costs  of  suit,  was 
duly  entered.  The  defendant  appeals  from  the 
judgment. 


Mr.  T.  W.  Hai^rht,  for  appellant: 

If  the  testimony  was  such  as  to  establish  a 
reasonable  inference  that  the  alleged  kick  was 
in  any  way  the  cause  of  the  plaintiff's  misfor- 
tune, then  it  may  likewise  oe  reasonably  as- 
sumed that,  as  among  boys,  it  was  an  unavoid- 
able accident,  or  at  most  an  excusable  one. 

Harvepv,  Dunlop,  Hill  &D.  Siipp.  195;  Bul- 
lock V.  Bahcock,  8  Wend.  891  ;  Webster,  Diet, 
title,  Accident;  United  States  Ace.  Asso.  v. 
Barry,  131  U.  S.  100.  33  L.  ed.  60,  23  Fed. 
Rep.  712;  Br<ywn  v.  Kendall,  6  Cush.  292. 

Where  an  injury  is  free  from  all  negligence 
— as  if  it  arise  from  inevitable  accident— then 
ire8pa.ss  does  not  lie. 

2  Thomp.  Neg.  1126;  Hartfield  v.  /loner,  21 
Wend.  615;  Conicay  v.  Reed,  66  Mo.  346,  27 
Am.  Rep.  854 

In  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  a  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  oi  the  wrongful  act,  and  that 
it  ought  to  have  been  foieseen  in  the  light  of 
attending  circumstances. 

Atkinson^  v.  Goodrich  Transp.  Go.  60  Wis. 
141;  Milwaukee  <fe  8t,  P.  jR.  Co.  v.  Kellogg,  94 
U.  8.  469,  24  L.  ed.  266. 

That  the*  bone  inflammation  suffered  by 
plaintiff  was  not  a  natural,  or  probable,  or 
ordinary  result  of  defendant's  act,  is  conceded 
by  all,  and  therefore  a  nonsuit  should  have 
been  granted. 

Vedder  v.  Hildreth,  2  Wis.  427;  Cooley, 
Torts,  pp.  62,  69:  Addison,  Torts  (Wood's  ea.) 
1,  5,  ana  note;  Bigelow.  Tort*.  312;  Mitee  v. 
Atlantic,  M.  dt  O.^B.  Co.  Receivers,  4  Hughes, 
172;  Scheffer  v.  Wa^iington  City  M.  dt  G.  8. 
R.  Co.  105  U.  8.  249,  26  L.  ed.  1070:  3Ioak's 
Underhill,  Torts,  p.  16. 

There  was  an  implied  license  for  hitting 
plaintiff  with  his  foot. 

Uookffr  V.  Chicago,  M.  &  St.  P.  R.  Co.  76 
Wis.  546. 

There  being  no  evil  intent,  or  its  equivalent, 
shown,  there  should  be  no  recovery. 

2  Greenl.  Ev.  |§  82-85;  2  Addison,  Torts, 
§  790;  Cooley.  Torts,  p.  162;  Coward Y.Baddeley, 
4SHurlst.  &  N.  478;  Christopherson  v.  Bare, 
11  Q.  B.  N.  8.  473;  Hoffman  v.  Eppers,  41 
Wis.  251;  KraU  v.  LuU,  49  Wis.  405. 

And  the  burden  is  on  the  plaintiff  to  show 
such  intent  or  negligence. 

2  Greenl.  Ev.  ti  85;  CrandaU  v.  GoodHeJi, 
^  Tramp.  Co.  16  Fed.  Rep.  75;  Brown  v.  Kendall, 
6  Cush.  292. 

Negligence  is  the  real  ground  of  possible 
recovery  in  a  case  like  this. 

•  Conway  v.  Reed,  66  Mo.  346,   27  Am.  Rep. 

854. 

And  the  rule  governing  liability  as  well  as 
damages  should  be  the  same  as  in  cases  of 

negligence. 

CrandaU  v.  Goodrich  Tran«p.  Co.  supra;  Mc- 
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Grew  V.  Stone,  58  Pa.  441 ;  Putnam  v.  Broad- 
way d  S.  A.  R.  Co.  55  N.  Y.  118;  Servatiu^ 
V.  Pic/iel,  34  Wis.  299;  Stewart  v.  Ripon,  38 
Wis.  590,  cited  approvingly  in  Ingram  v. 
Rankin,  47  Wis.  409;  Harvey  y.  Dunlop,  Hill 

6  D.  Supp.  195,  cited  approvingly  in  Loiee  v. 
Buchanan,  51  N.  Y.  488;  Paxton  v.  Boyer,  67 
111.  132;  Morris  Y.  Piatt,  32  Conn.  75;  Phillips 
V.  Diekerson,  85  HI.  11,  28  Am.  Rep.  307; 
Marvin  v.  Chicago,  M.  &  St.  P.  R.  Co.  11  L.  H. 
A.  506,  79  Wis.  — . 

Defendant  can  on!y  be  held  liable  for  the 
ordinary  and  usual  results  of  his  act  committed 
without  discretion  to  judge  between  right  and 
wrong,  as  shown  by  his  tender  age. 

Stewart  v.  Ripon,  38  Wis.  590. 

Mr.  J.  V.  Quarlest  also  for  appellant: 

This  is  an  action  of  tort,  and  the  defendant, 
who  is  a  mere  child,  is  accused  of  assaulting 
the  plaintiff.  It  must  appear,  therefore,  that 
the  defendant  was  guilty  of  a  trespass,  or  the 
judgment  must  be  reversed. 

There  can  be  no  such  thing  as  a  tort  without 
evil  intent  or  its  equivalent. 

2  Greenl.  Ev.  §  83;  Aldersoii  v.  Waistell,  1 
Car.  &  K.  357;  Cooley,  Torts,  p.  162;  2  Addi- 
son, Torts,  §  790;  Brown  v.  Kendall,  6  Cush. 
292;  Coward  v.  Baddeley,  4  Hurlst,  &  N.  478; 
Ghristophersen  v.  Bare,  11  Q.  B.  473;  Hoffman 
V.  Wppers,  41  Wis.  251;  Krall  v.  Lull,  49  Wis. 
405;  Mmris  v.  Plait,  32  Conn.  75-86. 

A  man  is  not  liable  in  an  action  of  trespass 
on  the  case  for  any  unintentional  consequential 
injury  resulting  from  a  lawful  act  where 
neither  negligence  nor  folly  can  be  imputed  to 
him  and  the  burden  of  proving  the  negligence 
or  folly,  where  the  act  is  lawful,  is  upon  the 
plaintiff. 

The  friendly  scuffles,  the  trials  of  strength 
among  school  children  are  indispensable  to 
their  physical  growth  and  development.  They 
are  not  only  natural  but  lawful,  and  the  law 
implies,  from  the  very  nature  of  the  case,'  a 
license  to  lay  hands  upon  each  other  as  long 
as  the  motive  and  purpose  are  innocent  and 
harmless 

See  Hooker  Y.  Chicago,  M.  A  St.  P.  R.  Co.  76 
Wis.  546;  Adams  v.  Freeman,  12  Johns.  408, 

7  Am.  Dec.  327;  Cooley,  Torts,  p.  308;  TItayer 
V.  Jarvis,  44  Wis.  890. 

The  verdict  is  conclusive  as  to  the  innocence 
of  the  defendant's  purpose. 

Cooley,  Torts,  163. 

No  finding  or  proof  of  negligence  was  made, 
and  certainly  negligence  cannot  be  presumed 
by  the  court.  The  conclusion,  therefore,  is 
irresistible  from  this  record  that  the  injury  to 
the  plaintiff  was,  in  the  eye  of  the  law,  acci- 
dental. 

An  accident  may  be,  the  unexpected  result 
of  a  voluntary  act. 

Schneider  Y.  Provident  L.  Ins.  (7<?.  24  Wis.  30; 
Pierce  v.  Travelers  L.  Ins.  Co.  34  Wis.  896 ; 
Barry  v.  United  States  Mut.  Ace.  Asso.  23 
Fed.  Rep.  712,  131  U.  8.  100,  83  L.  ed.  60. 

If  the  wrong  and  the  resulting  damage  are 
not  known  by  common  experience  to  be  natur- 
ally and  usuaUy  in  sequence,  and  the  damage 
does  not,  accoraing  to  the  onlinary  course  of 
events,  follow  from  the  wrong,  then  the 
wron^  and  the  damage  are  not  sufficiently 
conjoined  or  concatenated  as  cause  and  effect 
to  support  an  action. 
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Cooley.  Torts,  p.  69.  See  Addison,  Torts, 
p.  6;  Moak's  Underbill,  Torts,  p.  16. 

No  case  or  principle  can  be  found,  or  If 
found  can  be  maintained,  subjecting  an  indi- 
vidual to  liability  for  an  act  done  witnout  fault 
on  his  part.  All  the  cases  concede  that  an  in- 
jury arising  from  inevitable  accident,  or, 
which  in  law  or  reason  is  the  same  thing, 
from  an  act  that  ordinary  human  care  and 
foresight  are  unable  to  guard  against,  is  but 
the  misfortune  of  the  sufferer,  and  lays  no 
foundation  for  legal  responsibility. 

Harvey  v.  Dtinhp.  1  Hill  &  t).  Supp.  194; 
Wakemany.  Bobinaon,  1  Bing.  218;  Bullock  v. 
Baheock,  8  Wend.  391. 

There  was  no  negligence  in  this  case. 

See  Baltimore  dt  P.  B,  Co,  v.  Jones,  95  U.  8. 
441,  24  L.  ed.  506;  Whittaker's  Smith,  Neg.  p. 
2;  Ray,  Negligence  of  Imposed  Duties,  p.  183; 
Hubbell  v.  Yonkers,  6  Cent.  Rep.  499.  104  N. 
Y.  484,  58  Am.  Rep.  522;  Dougan  v.  Cham- 
plain  Tranap,  Co.  56  N.  Y.  6;  Loftus  v.  Union 
Ferry  Co.  84  N.  Y.  460.  88  Am.  Rep.  588; 
BuUoek  V.  Babcoek,  supra. 

The  action  of  the  bacilli  according  to  all  the 
testimony  produced  the  bone  destruction. 

Here  was  an  intervening  cause  that  could 
not  have  been  apprehended  and  for  which  de- 
fendant was  in  no  way  responsible. 

CrandaU  v.  Ooodrtch  Tranap.  Co.  16  Fed. 
Rep.  84;  Martdn  v.  Chicago,  M.  d  8t.  P.  B. 
Co.  11  L.  R.  A.  506,  79  Wis.  110;  AlUgheny 
City  Y.  Zimmerman,  95  Pa.  287,  40  Am,  Rep. 
649;  Servatius  v.  Piehel,  34  Wis.  299;  Stewart 
V.  Bipon,  38  Wis.  590;  Ingram  v.  Bankin,  47 
Wis.  409,  82  Am.  Rep.  762. 

Messrs.  Ryan  &  Merton*  for  respond- 
ent: 

Infants  are  liable  in  actions  maing  ex  Micto, 
whether  founded  on  positive  wrongs,  as  tres- 
pass, or  assault,  or  constructive  torts  or  frauds 

2  Kent,  Com.  241;  8  Cooley,  Bl.  Com.  120, 
note  4;  Hutching  v.  Engd,  17  Wis.  287. 

Where  an  infant  commits  a  wrong  to  an- 
other, whether  under  seven  years  of  age  or  up- 
wards, whether  willfully  or  negligently,  or  by 
the  direct  application  of  force,  or  the  mdirect 
results  of  force,  the  law,  while  regarding  his 
youth  or  inexperience,  and  making  due  allow- 
ance for  absence  of  evil  intent  or  capacity  for 
evil  intent,  proceeds  upon  the  reason  that 
damages  directly  resulting  to  another  from  the 
wrone  he  has  committed  ought  to  be  recom- 
penaea. 

Cooley,  Torts,  pp.  98, 99;  Hutdtingy.  Engel, 
supra;  Milton  School  Diet.  No.  1  v.  Bragdon, 
23  N.  H.  507;  Zouch  v.  Parsons,  8  Burr.  1802; 
Jennings  v.  BundaU,  8  T.  R.  885;  Conway  v. 
Beed,  66  Mo.  846,  27  Am.  Rep.  854;  Oliter  v. 
McCleUan,  21  Ala.  675;  Barham  v.  TurbemUe, 
1  Swan,  437,  57  Am.  Dec.  782;  Bullock  v.  Bab- 
cock,  8  Wend.  391 ;  Peterson  v.  Haffner,  59  Ind. 
180,  26  Am.  Rep.  81;  Conklin  v.  T?iompson,2& 
Barb.  218;  Neal  v.  GiUett,  23  Conn.  487. 

The  party  who  commits  a  trespass,  or  other 
wron^ul  act,  is  liable  for  all  the  direct  injury 
resulung  from  such  act;  although  such  result- 
ing injury  could  not  have  been  contemplated 
as  the  probable  result  of  the  act. 

3  Suth.  Dam.  714;  McNamara  y.  Clinton- 
TiUe,  62  Wis.  207,  51  Am.  Rep.  722;  Oliver  v. 
La  VaUe,  86  Wis.  592;  Stewart  v.  Bipon,  88 
Wis.  584;  Brown  v.  Chicago,  M.  d  St.  P.  B. 
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Co.  54  Wis.  342;  Ehrgott  v.  New  Fork,  96  N. 
Y.  280. 

Lyon,  J.,  delivered  the  opinion  of  the  court: 
Several  errors  are  assigned,  only  three  of 
which  will  be  considered. 

I.  The  jury  having  found  that  the  defendant, 
in  touching  the  plaintiff  with  his  foot,  did  not 
intend  to  do  him  any  harm,  counsel  for  de- 
fendant maintain  that  the  plaintiff  has  no  cause 
of  action,  and  that  defendant's  motion  for 
judgment  on  the  special  verdict  should  have 
been  granted.  In  support  of  this  proposition 
counsel  quote  from  2  Greenleaf  on  Evidence,  § 
83,  the  rule  that  "that  the  intention  to  do  harm  is 
of  the  essence  of  an|assault."  Such  is  the  rule, 
no  doubt,  in  actions  or  prosecutions  for  mere 
assaults.  But  this  is  an  action  to  recover  :iam- 
ages  for  an  alleged  assault  and  battery.  In 
such  case  the  rule  is  correctly  stated,  in  many 
of  the  authorities  ched  by  counsel,  that  plain- 
tiff must  show  either  that  the  intention  was 
unlawful,  or  that  the  defendant  is  in  fault.  If 
the  intended  act  is  unlawful,  the  intention  to 
commit  it  must  necessarily  be  unlawful. 
Hence,  as  applied  to  this  case,  if  the  kicking 
of  the  plaintiff  by  the  defendant  was  an  unlaw- 
ful act,  the  intention  of  the  defendant  to  kick 
him  was  also  unlawful.  Had  the  parties  been 
upon  the  play-grounds  of  the  school,  engaged 
in  the  usual  boyish  sports,  the  defendant  being 
free  from  malice,  wantonness,  or  negligence, 
and  intending  no  harm  to  plaintiff  in  what  he 
did,  we  should  hesitate  io  hold  the  act  of  the 
defendant  unlawful,  or  that  he  could  be  held 
liable  in  this  action.  Some  consideration  is 
due  to  the  implied  license  of  the  play  grounds. 
But  It  appears  that  the  injury  was  inflicted  in 
the  school,  after  it  had  been  called  to  order  by 
the  teacher,  and  after  the  regular  exercises  of 
the  school  had  commenced.  Under  these  cir- 
cumstances, no  implied  license  to  do  the  act 
complained  of  existed,  and  such  act  was  a  vio- 
lation of  the  order  and  decorum  of  the  school, 
and  necessarily  unlawful.  Hence  we  are  of 
the  opinion  that,  under  the  evidence  and  ver- 
dict, the  action  may  be  sustained. 

II.  The  plaintiff' testified,  as  a  witness  in  his 
own  behalf,  as  to  the  circumstances  of  the  al- 
leged iniury  inflicted  upon  him  by  the  defend- 
ant, and  also  in  regard  to  the  woimd  he  re- 
ceived in  January,  near  the  same  knee,  men- 
tioned in  the  special  verdict.  The  defendant 
claimed  that  such  wound  was  the  proximate 
cause  of  the  injury  to  plaintiff's  leg,  in  that  it 
produced  a  diseased  condition  of  the  bone, 
which  disease  was  in  active  progress  when  he 
received  the  kick,  and  that  such  kick  did 
nothing  more  than  to  change  the  location,  and 
perhaps  somewhat  hasten  the  progress,  of  the 
disease.  The  testimony  of  Dr.  Bacon,  a  wit- 
ness for  plaintiff,  (who  was  plaintiff's  attend- 
ing physician,)  elicited  on  cross-examination, 
tends  to  some  extent  to  establish  such  claim. 
Dr.  Bacon  first  saw  the  injured  leg  on  Febru- 
ary 25,  and  Dr.  Philler,  also  one  of  plaintiff's 
witnesses,  first  saw  it  March  8.  Dr.  Philler 
was  called  as  a  witness  after  the  examination 
of  the  plaintiff  and  Dr.  Bacon.  On  his  direct 
examination  he  testified  as  follows:  '*I  heard 
the  testimony  of  Andrew  Vosburgh  in  regard 
to  how  he  received  the  kick,  on  February  20, 
from  his  playmate.    I  heard  read  the  testimony 
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of  Miss  More,  and  heard  where  he  said  he  re- 
ceived this  kick  on  that  day."  (Miss  More 
had  already  testified  that  she  was  the  teacher 
of  the  school,  and  saw  defendant  standing  in 
the  aisle,  by  his  seat,  and  kicking  across  the 
aisle,  hitting  the  plaintiff.)  The  following 
question  was  then  propounded  to  Dr.  Philler: 
*  After  hearing  that  testimony,  and  what  you 
know  of  the  case  of  the  boy,  seeing  it  on  the 
8th  day  of  March,  what,  in  your  opinion,  was 
the  exciting  cause  that  produced  the  inflam- 
mation that  you  saw  in  that  boy's  leg  on  that 
day  ?"  An  objection  to  this  question  was  over- 
ruled, and  the  witness  answered:  'tThe  ex- 
citing cause  was  the  injury  received  at  (hat 
day  by  the  kick  on  the  shin-bone."  It  will  be 
observed  that  the  above  question  to  Dr.  Philler 
calls  for  his  opinion  as  a  medical  expert,  based 
in  part  upon  the  testimony  of  the  plaintiff,  as  to 
what  was  the  proximate  cause  of  the  injury  to 
plaintiff's  leg.  The  plaintiff  testified  to  two 
wounds  upon  his  leg,  either  of  which  might 
have  been  such  proximate  cause.  Without 
taking  both  of  these  wounds  into  consideration, 
the  expert  could  give  no  intelligent  or  reliable 
opinion  as  to  which  of  them  caused  the  injury 
complained  of;  yet,  in  the  hypothetical  ques- 
tion propounded  to  him,  one  of  these  probable 
causes  was  excluded  from  the  consideration  of 
the  witness,  and  he  was  required  to  ^ve  his 
opinion  upon  an  imperfect  and  insufficient  hy- 
pK>thesis, — one  which  excluded  from  his  con- 
sideration a  material  fact  essential  to  an  intel- 
ligent opinion.  A  consideration  by  the  wit- 
ness of  the  wound  received  by  the  plaintiff  in 
January  being  thus  prevented,  the  witness  had 
but  one  fact  upon  which  to  base  his  opinion, 
to  wit,  the  fact  that  defendant  kicked  plain- 
tiff on  the  shin-bone.  Based,  as  it  necessarily 
was,  on  that  fact  alone,  the  opinion  of  Dr. 
PhiUer  that  the  kick  caused  the  injury  was 
inevitable,  when  had  the  proper  hypothesis 
been  submitted  to  him,  his  opinion  might  have 
been  different.  The  answer  of  Dr.  Philler  to 
the  hypothetical  question  put  to  him  may  have 
had,  probably  did  have,  a  controlling  influence 
with  the  jury,  for  they  found  by  their  verdict 


that  his  opinion  was  correct.  Surely  there  can 
be  no  rule  of  evidence  which  will  tolerate  a 
hypothetical  question  to  an  expert,  calling  for 
his  opinion  in  a  matter  vital  to  the  case,  which 
excludes  from  his  consideration  facts  already 
proved  by  a  witness  upon  whose  testimony 
such  hypothetical  question  is  based,  when  a 
consideration  of  such  facts  by  the  expert  is  ab- 
solutely essential  to  enable  him  to  form  an  in- 
telligent opinion  concerning  such  matter.  The 
objection  to  the  question  put  to  Dr.  Philler 
should  have  been  sustained.  The  error  in  per- 
mitting the  witness  to  answer  the  question  is 
material,  and  necessarily  fatal  to  the  judgment. 

III.  Certain  questions  were  proposed  on  be- 
half of  defendant  to  be  submitted  to  the  jury, 
founded  upon  the  theory  that  only  such  dam- 
ages could  be  recovered  as  the  defendant  might 
reasonably  be  supposed  to  have  contemplated 
as  likely  to  result  from  his  kicking  the  plain- 
tiff. The  court  refused  to  submit  such  ques- 
tions to  the  jury.  The  ruling  was  correct. 
The  rule  of  damages  in  actions  for  torts  was 
held  in  Brawn  v.  Vkieago,  M.  dt  St.  P.  R.  Co., 
54  Wis.  842,  to  be  that  the  wrong-doer  is  liable 
for  all  injuries  resulting  directly  from  the 
wrongful  act,  whether  they  could  or  could  not 
have  been  foreseen  by  him.  The  chief  justice 
and  the  writer  of  this  opinion  dissented  from 
the  judgment  in  that  case,  chiefly  because  we 
were  oi  the  opinion  that  the  complaint  stated 
a  cause  of  action  ex  contractu^  and  not  ex  de- 
licto, and  hence  that  a  different  rule  of  dam- 
ages— the  rule  here  contended  for — was  ap- 
plicable. We  did  not  question  that  the  rule 
in  actions  for  tort  was  correctly  stated.  That 
case  rules  this  on  the  question  of  damages. 
The  remaining  errors  assigned  are  upon  the 
rulings  of  the  court  on  objections  to  testimony. 
These  rulings  are  not  very  likely  to  be  repeat- 
ed on  another  trial,  and  are  not  of  sufficient 
importance  to  require  a  review  of  them  on  this 
appeal. 

The  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  will  be  remanded  for  a 
new  trial. 
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1.   A  contract  to  cut,  fttmlflh  and  dellT- 
er  the  stone  work  of  a  building  is  ex- 


N0T».— Sfatirfe    of    Fra/udi;    dUtinction  hetween 
sales  of  pera(}nalty  and  agreements  for  worH  and 

lahor. 

The  earlier  EngrllBh  cases  held  that  executory  con- 
tracts for  the  sale  of  personal  property  were  not 
within  the  Statute  oflFrauds.  Towers  v.  Osborne, 
1  Stranxe,  606;  Alexander  v.  Comber.  1  H.  Bl.  20; 
Clayton  v.  Andrews,  4  Burr.  SlOl. 

But  these  cases  have  been  overruled  by  later  Eng- 
lish decisions.  Rondeau  v.  Wyatt.  2  H.  BL68; 
Cooper  V.  Elston,  7  T.  R.  10. 

And  made  absolute  also  by  the  express  terms  of 
the  later  Statute  of  9  Geo.  IV.,  ohap.  14,  9  7. 
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oepted  from  the  Statute  of  Frauds  under  Civ. 
Code,  6 1740.  as  **  an  agreement  to  manufacture  a 
thiofir  from  materials  furnished  by  the  manufac- 
turer or  another  person.** 

2,  A  nonsuit  cannot  stand  on  a  ground  not 
called  to  the  attention  of  the  court  and  the  plaln- 
tllf  at  the  time  the  motion  therefor  was  made. 


And  they  are  also  in  conflict  with  the  whole  cur- 
rent of  American  oases.  See  among  many  others, 
Bennett  v.  Nye,  4  G.  Greene,  410;  Newman  v.  Mor- 
ris, 4  Uarr.  &  McH.  4S1;  Edwards  v.  Grand  Trunk 
R,  Co.  48  Me.  379;  Pitkin  v.  Noyes,  48  N.  H.  294;  Ca- 
8on  V.  Cheely,  6  Ga.  564;  Bennett  v.  HuU,  10  Johns. 
384. 

Tegts  and  ndes. 

The  English  rule  for  distinguishing  between  sales 
and  agreements  for  work  and  labor  is  quite  clearly 
mdlcated  by  the  language  of  the  Statute  9  Geo. 
IV..  ohap.  14, 1 7,  which  expressly  includes  all  con- 
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(November  19, 1801.*) 

APP£A.L  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  and  Coun- 
ty of  San  Francisco  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  an 
alleged  breach  of  contract.    Reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Edward  R.  Taylor*  with  Mr.  W. 
S.  Ooodfellow,  for  appellant : 

The  present  case  is  without  the  Statute  of 
Frauds,  because  it  did  not  cover  an  agreement 
for  the  sale  of  goods  within  the  meaning  of 
the  statute:  and  because  the  contract  was  es. 
sentially  one  for  labor  and  materials  to  be  sup 

*A  decision  was  reached  in  thia  case  in  depart- 
ment on  May  80,  1891,  and  the  Judgment  of  the 
<X)urt  below  was  affirmed.  A  rehearinsr  in  bank 
was  Bubeequently  applied  for  and  granted,  after 
which  the  opinion  given  herewith  was  handed 
down.    [Rep.] 


plied  to  a  building,  anc)  not  'one  for  supply  of 
movable  firoods 

Mixer  v.  Howarth,  21  Pick.  205,  82  Am. 
Dec.  256. 

The  subject  matter  of  the  contract  is  for  fur- 
nishing material,  which,  in  the  contemplation 
of  the  contracting  parties,  was  to  enter  into 
the  composition  of  a  buiraing.  This  furnishes 
a  broad  distinction  between  this  case  and  the 
ordinary  sale  of  a  chattel. 

Benjamin,  Sales,  4th  Am.  ed.  §108;  OottereU 
V.  Apsey,  6  Taunt.  322;  Tripp  v.  Armitage,  4 
Mees.  &  W.  687;  Clark  v.  Bulmer,  11  Mees.  & 
W.  243:  GourtHght  v.  Stewart,  19  Barb.  455; 
Phippa  V  McFarlane,  8  JMinn.  109,  74  Am. 
Dec.  743;  Dutch  v.  Mead,  4  Jones  &  S.  429; 
Low  V.  Andrews,  1  Story,  42;  Bennett  v.  Nye, 
4  G.  Greene,  410;  Crockett  v.  Scribner,  64  Me. 
447;  Cummings  v.  Dennett,  26  Me.  397;  Mead 
V.  Case,   33  Barb.  202;  P'erren  v.  aUara,  62 


tracts  of  sale,  although  the  goods  **  may  not  at  the 
time  be  actually  made,  procured  or  provided  or  tit 
or  ready  for  delivery."  and  is  as  follows:  ^*  If  the 
contract  be  such  that  it  will  result  in  the  sale  of  a 
chattel  then  it  constitutes  a  sale,  but  if  the  work 
and  labor  be  bestowed  in  such  a  manner  as  that 
the  result  would  not  be  anything  which  could  be 
properly  said  to  be  the  subiect  of  sale  the  action  is 
for  work  and  labor.**  Lee  v.  Griffla,  1  Best  &  S. 
372. 

But  on  the  other  hand,  under  Iowa  Revised  Stat- 
utes the  provision  as  to  writing  on  a  sale  of  per- 
gonal property  does  not  apply  where  the  property 
is  not  at  the  time  owned  by  the  vendor  and  ready 
for  delivery,  but  labor,  skill  or  money  are  neces- 
sary to  be  expended  in  producing  or  procuring  it. 
Brown  v.  Allen,  85  Iowa,  306;  Partridge  v.  Wiltaey, 
^  Iowa,  469. 

The  simplicity  of  the  Bnglish  rule  has  commended 
it  to  many  judges  in  this  country  even  when  they 
have  been  unable  to  adopt  it  fully  because  of  prece- 
dents in  their  own  Jurisdiction. 

In  Massachusetts  the  rule  is  that  a  contract  for 
the  sale  of  articles  which  the  vendor  in  the  ordinary 
course  of  his  business  manufactures  or  procures 
for  the  general  market,  whether  on  band  at'the 
time  or  not,  is  for  a  sale  of  goods  to  which  the 
statute  applies,  but  if  the  goods  are  to  be  manufac- 
tured especially  for  the  purchaser  and  upon  his 
special  order,  and  not  for  the  general  market,  the 
case  is  not  within  the  statute.  Goddard  v.  Binney, 
115  Mass.  45d,  15  Am.  Hep.  112. 

A  careful  examination  of  the  specific  cases  col- 
lected below  will  show  that  as  to  the  latter  part  of 
this  statement  relating  to  goods  made  on  special 
orders,  there  is  little  if  any  conflict  in  the  Amerl' 
can  cases,  although  it  is  plainly  a  limitation  of  the 
English  doctrine.  As  to  the  first  part  of  the  state- 
ment concerning  contracts  for  articles  of  general 
merchandise  yet  to  be  manufacttired  or  procured 
there  is  more  conflict,  although  It  may  be  said  to 
represent  quite  fairly  the  weight  of  the  modem 
American  authorities.  In  New  York  it  is  said  that 
the  criterion  is  whether  the  work  and  labor  re- 
quired to  prepare  the  subject  matter  of  the  con- 
tract for  delivery  is  to  be  done  for  the  vendor  him- 
self or  for  the  vendee.  Goiu^  v.  Stewart,  19  Barb. 
455;  Flint  v.  Gorbitt,  0  Daly,  429.  To  the  same  effect 
«ee  Gason  v.  Gbeely,  6  G^  554. 

This  rule  as  interpreted  by  many  New  York 
decisions  makes  any  agreement  to  manufacture 
an  article  a  contract  for  work  and  labor  only. 
But  some  of  the  later  cases  in  the  lower  courts 
in  that  State  favor  the  Massachusetts  distinction 
and  bold  that  a  contract  for  the  manufacture  of 
ordinary  merchandise  is  a  sale.  No  decision  of 
the  New  York  Gourt  of  Appeals,  however,  has 

14  L.  R.  A. 


sanctioned  any  change  in  the  earlier  rule,  and  this 
particular  question  has  not  been  before  that  court 
in  many  years. 

A  nother  rule  of  the  New  York  courts  applies  pnly 
to  chattels  in  existence  and  holds  that  the  contract 
for  such  a  chattel  should  be  deemed  one  of  sale 
even  though  it  may  have  been  ordered  from  a  sel- 
ler who  is  to  do  some  work  upon  it  to  adapt  it  to 
the  uses  of  the  purchaser.  Gooke  v.  Millard,  66  N. 
Y.  8S2;  Downs  v.  Ross,  28  Wend.  270,  Bates  v.  Gos- 
ter,  1  Hun,  400. 

This  rule  is  now  pretty  generally  established  both 
in  Bngland  and  America,  and  the  only  exceptions 
are  a  few  early  cafies.  which  are  now  overwhelm- 
ingly submerged  by  later  decisions. 

Another  test,  now  generally  abandoned,  was 
whether  the  work  and  labor  constituted  the  essen- 
tial part  of  the  contract.  This  rule  was  favored  in 
Gason  v.  Gheely,  8  Qa.  554,  and  Pitkin  v.  Noyes,  48 
N.  H.  294,  as  well  as  some  early  Bnglish  cases,  but 
is  now  rarely  mentioned  as  a  practical  test. 

Sxie/cXal  orders, 

A  contract  to  manufacture  a  set  of  circus  tents 
of  a  spedfled  kind  and  dimensions  for  another  per- 
son is  not  a  sale  within  the  Statute  of  Frauds.  Hig- 
gins  V.  Murray,  78  N.  Y.  252. 

A  contract  to  manufacture  a  pump  differing  in 
some  respects  from  those  which  the  vendor  then 
had  is  not  within  the  Statute  of  Frauds.  Parker 
V.  Schenok,  28  Barb.  88. 

An  agreement  to  manufacture  certain  ^*  circu- 
lars **  and  wraps  for  exclusive  use  in  the  purchas- 
er's business  and  not  adapted  to  any  other  purpose 
is  not  within  the  Statute  of  Frauds.  Hinds  v.  Kel- 
logg, 87  N.  Y.  S.  R.  856. 

A  contract  to  manufacture  lamps  different  from 
those  usually  kept  in  stock  is  not  within  the  stat- 
ute.   Bonnell  v.  Hearn,  12  Daly,  286. 

A  contract  to  procure  and  deliver  a  vessel  frame 
hewn  and  prepared  according  to  certain  moulds  is 
not  within  the  statute.  Abbott  v.  GiJohrist,  88  Me. 
260. 

A  contract  to  make  the  wood  work  of  a  wagon 
is  not  within  the  Statute  of  Frauds.  Grookshank 
V.  Burrell,  18  Johns.  66,  9  Am.  Deo.  187. 

An  agreement  to  make  ten  stave  machines  for 
another  person  and  to  find  the  materials  therefor 
is  not  within  the  Statute  of  Frauds.  Spencer  v. 
Gone,  42  Mass.  288. 

A  contract  for  a  carriage  to  be  manufactured 
upon  special  order  according  to  a  particular  model 
is  not  within  the  statute.  Meinoke  -v.  Falk,  66  Wis. 
427,  42  Am.  Bep.  722. 

A  contract  for  a  chariot  to  be  made  is  not  within 
the  statute.  (The  decision  is  put  on  the  ground, 
which  is  abandoned  in  later  cases,  that  the  statute 
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Barb.  617;  Grookshank  y.  BurreU,  18  Johoe. 
68,  9  Am.  Dec.  187;  Donovan  v.  WiUson,  26 
Barb.  188;  Sewally.  Fitch,  8  Cow.  215;  Bron- 
eon  V.  Wiman,  10  Barb.  406;  Ooddard  v.  Bin- 
ney,  116  Mass.  450,461,  16  Am.  Rep.  112;Par- 
9on»  y.  Loucks,  4  Robt  216;  Mirer  y.  Botoarth, 
supra;  Cason  y.  Chedy,  6  Qa.  654. 

Mr.  J.  R.  Patton,  with  Mr,  Charles  F. 
Wilcox,  for  respondent: 

There  are  three  different  rules  of  construc- 
tion of  the  17th  section  of  the  Statute  of  Frauds, 
171Z.:  the  English,  Massachusetts,  and  New 
York.  The  English  rule  la^rs  stress  upon  the 
point  as  to  whether  the  article  bargained  for 
can  be  re/e^arded  as  goods  and  chattels  capable 
of  sale  at  the  time  of  delivery. 

Lee  y.  Griffin,  1  Best  &  8.  272,  cited  in  Ben- 
jamin, Sales,  6th  ed.  p.  119. 


The  Massachusetts  rule  mainly  regards  the 
point  whether  the  products,  at  the  time  stipu- 
lated for  delivery,  be  re^^arded  as  ''goods  and 
wares"  in  the  sense  of  bemg  generally  market- 
able. 

Goddard  v.  Binney,  115  Mass.  460,  15  Am. 
Rep.  118. 

The  New  York  rule  is  still  different  and  is 
substantially  to  the  effect  that  an  agreement 
for  the  sale  of  a  commodity  not  in  existence  at 
the  time  of  the  making  of  the  contract  is  not  a 
contract  of  sale. 

Crookshank  v.  Burrell,  18  Johns.  68,  9  Am. 
Dec.  187;  8etraU  y.  Fiteh,  8  Cow.  215;  Par- 
sons y.  Loucks,  4  Robt.  216;  Donovan  v.  Will- 
son,  26  Barb.  138. 

The  English  rule  seems  to  be  the  most  logi- 
cal and  least  confusing,  and  was  recognized  as 


does  not  apply  to  executory  contracts.)  Towers  v. 
Osborne,  1  Strange,  606. 

A  contract  to  build  a  carriage  for  another  partly 
under  his  direction  to  not  within  the  Statute  of 
Frauds.  Goddard  v.  Binney,  115  Mass.  4S0, 16  Am. 
Rep.  112. 

A  contract  for  a  carriaire  which  is  then  only 
partly  finished,  and  which  is  ordered  to  be  finished 
aecordlngr  to  specific  directions,  is  not  a  contract  of 
sale  within  the  Statute  of  Frauds.  (In  this  case  It 
was  proved  that  the  manufacturer  at  the  time  of 
the  order  did  not  Intend  to  finish  any  carriages  that 
season  unless  on  special  orders.)  Mixer  v.  How- 
arth,  88  Mass.  205, 82  Am.  Dec.  260. 

An  agreement  to  furnish  a  marble  monument  to 
be  constructed  of  several  pieces  then  in  existence, 
and  to  polish,  letter  and  finish  the  monument  and 
set  It  up,1s  an  agreement  to  manufacture  the  monu- 
ment and  Is  not  within  the  Statute  of  Frauds.  Mead 
v.  Case,  88  Barb.  802. 

A  contract  for  grave-stones  to  be  made  Is  not 

within  the  statute.   Mattlson  v.  Westcott,  18  Vt. 

268.  Contra^  Wolfenden  y.  Wilson,  88  U.  C.  Q.  B, 
442. 

The  Canada  statute  under  which  this  last  case  is 
decided  is  similar  to  that  of  England,  above  quoted, 
and  may  serve  to  explain  the  confilct  here. 

A  contract  for  surgical  Instruments  to  be  made 
from  the  vendor*s  materials  is  not  within  the  stat- 
ute.   Allen  V.  Jarvls,  20  Conn.  28. 

A  contract  to  make  brick  and  deliver  them  to 
one  who  Is  to  select  the  spot  and  the  clay  for  the 
manufacture  Is  not  for  a  sale  but  for  manufacture. 
O'Neil  V.  New  York  &  SUyer  Peak  Mln.  Go.  8  Nev. 
Ul. 

A  contract  to  print  600  copies  of  a  certain  treatise, 
to  which  a  dedication  Is  to  be  prefixed  at  a  certain 
price  per  sheet  Including  paper.  Is  not  a  sale.  Clay 
y.  Yates,  1  Hurlst.  &  N.  173. 

A  contract  to  procure  materials  of  a  specified 
quality  and  manufacture  stocking  shoddy  is  not 
within  the  statute.    Deal  y.  Maxwell,  51  N.  Y.  652. 

An  agreement  to  furnish  material  for,  and  pre- 
pare, fit  and  put  up  portable  houses  is  not  a  con- 
tract of  sale.  Phlpps  v.  McFarlane,  8  Minn.  109, 74 
Am.  Dec.  748. 

An  agreement  to  furnish  materials  and  do  the 
carpenter  work  and  turning  for  certain  buildings 
is  not  for  a  sale  of  goods  within  the  statute.  Oourt- 
I      right  v.  Stewart,  10  Barb.  465. 

A  contract  for  a  set  of  teeth  to  be  manufactured 
for  a  "person  is  a  sale.  Lee  y.  Griffin,  1  Best  &  S. 
277,aOL.  J.  Q.  B.262. 

This  would  clearly  be  decided  otherwise  under 
any  rule  of  the  American  courts. 

A  contract  for  furnishing  boilers  to  a  ship,  which 
Includes  the  performance  of  complicated  work,  is 
a  contract  for  work  and  labor.  Anglo-Bgyptliui 
Nav.  Co.  V.  Bennie,  L.  B.  10  C.  P.  271. 
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A  contract  to  send  abroad  and  order  goods  for 
another  Is  not  within  the  statute.  Bird  v.  Muhlln- 
brink,  1  Blch.  L.  100. 

Manvfacture  of  ordinary  articUs  not  aecordlna  to 

gpecial  directions, 

A  contract  for  candles  not  yet  manufactured  is 
for  the  sale  of  goods  within  the  meaning  of  the 
Statute  of  Frauds.    Gardner  v.  Joy,  0  Met.  177. 

A  contract  to  furnish  another  with  tallow  to  be 
prepared  or  manufactured  is  for  a  sale  within  the 
meaning  of  the  Statute  of  Frauds.  Lamb  v.  Crafts, 
68  Mass.  868. 

A  contract  for  a  quantity  of  planks  for  ship 
building  to  be  delivered  at  a  future  time  Is  for  a 
sale  of  goods.    Waterman  y.  Meigs,  5*5  Mass.  407. 

A  contract  to  furnish  blocks  for  blocking  a  ship 
is  a  sale.  Flckett  v.  Swift,  41  Me.  (»,  06  Am.  Dec 
214. 

A  contract  to  buy  the  spokes  that  should  be  sawn 
at  a  mill  is  a  sale  within  the  meaning  of  the  statute. 
Prescott  V.  Locke,  51  N.  H.  94, 12  Am.  Rep.  55. 

A  contract  for  all  the  pelts  that  may  be  taken  off 
within  a  certain  time  Is  a  sale  within  the  statute, 
Gllman  v.  Hill,  36  N.  H.  811. 

A  contract  for  goods  not  yet  manuf  actured,made 
with  any  other  person  than  the  manufacturer,  is  a 
sale.  Millar  y.  Fitsglbbons,  0  Daly,  605;  Joy  y. 
Schloss,  12  Daly,  688. 

A  contract  for  the  manufacture  of  ordinary  mer- 
chandise, made  with  one  who  manufactures  it  for 
all  who  traffic  In  It,  is  a  sale.  Paasiac  Mfg.  Co.  v. 
Hoffman,  8  Daly,  496. 

In  conflict  with  the  rule  laid  down  In  the  above 
cases  are  tiie  following,  of  which  It  will  be  noticed 
that  none  are  recent: 

A  contract  for  nails  which  are  not  yet  made  is 
not  within  the  Statute  of  Frauds.  Sewall  y.  Fitch, 
8  Cow.  215. 

A  contract  to  manufacture  and  deliver  a  quan- 
tity of  paper  is  not  within  the  Statute  of  Frauds. 
Parsons  y.  Loucks.  48  N.  Y.  17. 8  Am.  Rep.  517. 

A  contract  for  1,000  molasses  shooks  and  heads  to 
be  manufactured  is  not  within  the  statute.  Rob- 
ertson V.  Vaughn,  5  Sand(.  1. 

A  contract  to  manufacture,  furnish  and  deliver 
a  certain  quantity  of  beer  each  week  for  a  certain 
period  is  not  within  the  Statute  of  Frauds.  Dono- 
van v.  WlUson,  28  Barb.  188. 

A  contract  to  deliver  flour  to  be  ground  out  of 
wheat  which  the  promisor  has  bargained  for,  but 
not  .vet  reoelyed.  Is  for  work  and  labor  only,  and 
not  within  the  Statute  of  Frauds.  Bronson  y.  Wl- 
man,  10  Barb.  406. 

A  contract  for  oak  pins  to  be  made  from  slabs  is 
not  within  the  stotute.  Groyes  v.  Buck,  8  Maule 
&  S.  178. 

An  agreement  to  manufacture  stayes  out  of  a 
particular  lot  of  lumber  already  cut  for  that  pur- 
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the  true  rule  in  Cooke  v.  MiUard,  65  N.  Y. 
352,  and  as  far  as  possible  was  followed  by 
the  court  in  that  ca^e,  while  not  oYertuming 
the  rule  already  established  in  that  State  by 
precedents. 

See  JSmith  v.  New  York  Cent,  R,  Co.  4  Keyes, 
180;  Downs  v.  Bom,  23  Wend.  270;  Oarbutt  v. 
WaUon,  5  Barn.  &  Aid.  613;  Smith  v.  Surnam, 
9  Bam.  &  C.  561;  Brown  v.  Sanborn,  21  Minn. 
402;  Preecott  v.  Locke,  51  N.  H.  94,  12  Am. 
Rep.  56;  Wolfenden  v.  Wileon,  33  U.  C.  Q.  B. 
442;  leases  v.  Hardy,  1  Cab.  &  E.  287. 

Paterson,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  involved  in  this  appeal  is 
whether  the  contract  of  4he  plaintiff  *'to  cut, 
furnish,  and  deliver"  to  defenaant  "the  stone- 
work of  the  asylum  to  be  built  at  Agnew  sta- 
tion, according  to  the  plans  and  specificationslof 
Mr.  Jacob  Leuzen  &  Son,  architect8,"iB  within 


the  Statute  of  Frauds.  Section  1739,  Civil 
Code.  There  is  no  doubt  that  it  is  within  the 
provisions  of  the  statute,  unless  excepted  there- 
from by  section  1740,  Id.,  which  is  as  follows: 
"An  agreement  to  manufacture  a  thing  from 
materials  furnished  by  the  manufacturer  or  by 
another  person  is  not  within  the  provisions  of 
the  last  section."  The  plaintiff  testified  that, 
"if  the  stone  had  been  cut  according  to  his  bid 
and|the  specifications,  and  had  not  been  used  in 
the  construction  of  the  asylum,  it  would  not 
have  been  available  for  other  purposes,  or  have 
been  salable  in  the  general  market."  On  the 
subject  of  contracts  of  sale  and  contracts  for 
labor  there  is  much  conflict  of  decision,  but 
the  weight  of  authority  in  this  country  supports 
the  proposition  that,  where  the  seller  is  to  fur- 
nish materials  and  fashion  them  according  to 
specifications  furnished  by  the  purchaser,  or 
according  to  some  model  selected;  and  when, 
without  the  special  contract  entered  into  by 


pose,  is  not  within  the  statute.  Crockett  v.  Scrib- 
ner,  04  Me.  47. 

A  contract  for  the  future  delivery  of  140  backs 
and  strips  for  belting  not  then  on  hand  is  not 
within  the  statute.  CummingfB  v.  Dennett,  26  Me. 
307. 

A  contract  for  cider  to  be  procured  and  refined 
is  a  sale.    Seymour  v.  Davis,  2  Sandf .  289. 

FKnishino  articles  already  in  existence. 

A  contract  for  an  unfinished  article  to  be  finished 
and  delivered,  which  the  vendor  keeps  In  that  state 
to  give  the  purchaser  a  choice  as  to  the  finishing, 
is  a  sale.    Flint  v.  Corbltt,  6  Daly.  429. 

A  contract  for  the  sale  of  lumber  then  existing 
but  to  be  dressed  and  cut  into  required  sizes  for 
surface  boards,  clap  boards  and  matched  ceiling, 
is  one  of  sale  within  the  Statute  of  Frauds.  Cooke 
V.  Millard,  66  N.  T.  852. 

A  contract  for  a  marble  mantel  to  be  set  up  with 
certain  alterations  and  fixtures  is  an  agreement 
for  sale.   Fitzsimmons  v.  Woodruff,  1  Thomp.  & 

c.a 

A  contract  for  plank  is  for  a  sale  of  goods  al- 
though it  is  stipulEited  that  the  vendor  shall  saw 
them  into  plank  of  various  dimensions  under  di- 
rection of  the  purchaser.  Clark  v.  Nichols,  107 
Mass.  647. 

A  contract  for  the  sale  of  wheat  part  of  which 
was  then  in  a  granary  and  thereat  unthresfaed,  but 
which  was  to  be  got  ready  and  delivered  with  that 
in  the  granary  after  giving  it  a  second  cleaning  is 
for  a  sale  within  the  meaning  of  the  Statute  of 
Frauds.    Downs  v.  Ross,  28  Wend.  270. 

A  contract  for  the  future  delivery  of  wheat  then 
unthresbed  is  a  sale.  Hardell  v.  McClure,  Chand. 
(Wis.)  271.  Contra^  Bichelberger  v.  McCauley,  6 
Har.  ft  J.  171,  9  Am.  Dec.  614. 

A  contract  for  the  future  delivery  of  com  then 
in  the  field  ungathered  and  unhusked  is  not  within 
the  statute.  Rentch  v.  Long,  27  Md.  188.  (These 
two  cases  from  Maryland  seem  to  stand  alone  on 
this  particular  branch  of  the  question.) 

A  contract  for  flour,  although  not  yet  prepared 
for  delivery,  is  a  sale.  Garbutt  v.  Watson,  6  Bam. 
&  Aid.  618. 

A  contract  for  the  delivery  of  cotton,  although 
work  is  yet  to  be  done  to  prepare  it  for  market,  is 
within  the  statute.    Cason  v.  Cheely,  6  Ga.  664. 

For  crops  to  he  raised. 
A  contract  for  three  acres  of  potatoes  to  be 
raised  will  be  left  to  the  Jury  to  determine  whether 
it  is  easentiaJly  for  work,  labor  and  materials  or 
for  a  sale  of  the  potatoes.  Pitkin  v.  Noyes,  48  N. 
H.294. 
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A  contract  for  a  crop  to  be  raised  from  turnip 
seed,  although  the  seed  is  furnished  by  the  pur- 
chaser, is  a  sale.  Watts  v.  Friend,  10  Bam.  &  C.  446. 

A  contract  for  Hax  straw  to  be  raised  from  a  cer> 
tain  quantity  of  fiax  seed  is  for  a  sale  and  not  for  a 
manufacture.    Brown  v.  Sanborn,  21  Minn.  402. 

For  Umber  to  he  cut  or  for  logs. 

A  contract  to  cut,  saw,  and  deliver  lumber  to  be 
made  from  timber  on  government  land  Is  for  work 
and  labor,  and  not  a  sale  of  goods.  Orman  v.  Ha- 
ger,  3  N.  M.  381. 

A  contract  for  the  timber  of  standing  trees  to  be 
cut  is  a  gale.    Smith  v.  Sumam.  9  Barn,  ft  C.  561. 

A  contract  for  the  sale  and  delivery  of  wood, 
though  at  that  time  it  Is  in  standing  trees,  is  not  a 
contract  for  work  and  labor  so  as  to  take  it  out  of 
the  Statute  of  Frauds.  Smith  v.  New  York  Cent.  R. 
Co.  4  Keyes,  180. 

A  contract  for  all  the  logs  a  party  can  get  out 
and  deliver  at  a  certain  point  during  the  season  is  a 
sale.  Pike  v.  Vaughn,  89  Wis.  499;  Hansen  v.  Roter, 
64  Wis.  622. 

A  contract  for  all  the  wood  a  party  may  get  out 
on  the  line  of  a  road  is  within  the  statute.  Ed- 
wards V.  Grand  Trunk  R.  Ck).  of  Canada,  64  Me.  106. 

A  contract  to  furnish  railroad  ties  is  a  contract 
for  a  sale  of  goods  and  chattels  within  the  meaning 
of  the  Statute  of  Frauds.  Russell  v.  Wisconsin,  M. 
ft  P.  R.  Co.  89  Minn.  146. 

A  contract  to  procure  for  another  and  deliver  to 
him  oak  and  hickory  sticks  called  huts  is  an  agree- 
ment to  sell  and  not  to  manufacture.  Dedrich  v. 
Leonard,  8  N.  Y.  S.  R.  780. 

The  result  of  a  critical  comparison  of  all  the  A  mer- 
ican  decisions,  which  we  believe  are  all  included 
in  the  above  collection,  shows  that  while  the  ques- 
tion has  been  regarded  as  a  much  vexed  one  (and 
in  repeated  instances  courts  have  commented  on 
the  impossibility  of  reconciling  the  decisions),  the 
actual  conHict  among  recent  decisions  is  slight. 
Should  the  courts  of  last  resort  in  New  York  and 
Maine  accept  such  a  modification  of  their  former 
decisions  in  respect  to  the  manufacture  of  ordinary 
merchandise  in  the  usual  course  of  business  as  is 
adopted  in  the  very  able  opinions  in  the  abovo 
cases  from  Daly's  reports,  there  would  no  longer 
beany  appreciable  confiict  of  principles  among  the 
American  courts  on  this  subject,  except  that  made 
by  the  two  Maryland  decisions  above  noted  on  that 
branch  of  the  subject  concerning  the  sale  of  unfin- 
ished articles  both  of  which  were  made  many  years 
ago,  and  which,  even  if  they  should  not  be  over- 
ruled by  the  next  case  on.the  subject  in  that  State, 
would  make  but  one  break  in  the  otherwise  contin- 
uous current  of  decisions  in  this  country.    B.  A.  R. 
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Dec, 


tbe  parties,  the  tbiDg  funiisfaed  would  never 
have  been  put  in  tbe  particular  shape  or  con- 
dition in  which  it  was  furnished,  then  the  con- 
tract is  essentially  one  for  labor,  and  is  not 
within  the  Statute  of  Frauds.  The  subject  is 
•carefully  treated  and  the  authorities  fully  re- 
viewed m  1  Beed,  Stat.  Fr.  chap.  9.  The  evi- 
dence in  the  case  before  us  shows  that  the  work 
which  was  to  be  performed  by  the  plaintiff 
would  have  left  the  material  unfit  for  the  gen- 
eral market.  The  contract  is  one  for  labor, — 
work  and  labor  were  the  main  things.  The 
material  apon  which  the  work  and  labor  were 
to  be  done  was  sim  ply  tbe  incident.  Tbe  stone 
to  be  furnished  was  of  no  value  to  the  defend- 
ant until  shaped  and  carved  according  to  the 
plans  and  specifications  of  the  architect.  Upon 
the  authorities  referred  to  above,  we  think  the 
court  erred  in  granting  the  defendant's  motion 
for  a  nonsuit.  The  only  grounds  stated  by  the 
defendant  in  his  motion  for  a  nonsuit  were  that 
the  contract  was  one  for  the  sale  of  goods  and 


chattels,  "and  that  there  was  no  note  or  memo- 
randum thereof  signed  Uy  the  defendants,  nor 
any  acceptance  or  receipt  of  the  goods,  or  any 
part  thereof,  nor  any  pavment  of  purchase 
money,  or  any  part  thereof,  as  required  by  tbe 
provisions  of  section  1624,  subd.  4,  of  the  Civil 
Code;  and  on  the  further  ground  that  plaintiff 
has  failed  to  show  that  he  has  sustained  an^ 
damage  in  any  sum  whatever."  The  rule  is 
well  settled  here  that  a  nonsuit  cannot  stand 
unless  the  ground  upon  which  it  is  supported 
was  called  to  the  attention  of  the  court  and  the 
plaintiffs  at  the  time  the  motion  was  made. 

Judgment  and  order  reverb,  and  cause  re- 
manded for  a  new  trial. 

We  concur:  Beatty,  Ch,  J.;  Sharp- 
stein,  «/.;  De  Haven*  J.;  Oareatie*  J.; 
McFarland*  J, 

Harrison*  «/.,  being  disqualified,  did  not 
participate  in  the  foregoing  opinion. 
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!•  Good  fkith  in  reoelTin^  payment  of  a 
debt  with  notice  that  the  money  be- 
lon^^.tothe  debtor's  principal  will  not 

relieve  the  creditor  from  liability  to  refund  it  to 
the  principal  if  tbea^nt  had  no  authority  to  use 
It  for  such  payment. 

8.  The  words  **A^  Glass  Buildings*' 
added  to  the  sifniatai:e  to  a  check  are 

enough  to  put  one  wno  reoelves  it  in  payment  of 
a  debt  from  the  signer  on  inquiry  as  to  his  au- 
thority to  use  the  fund  for  such  pajrment. 

(December  1, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Court  of  Com- 


mon Pleas  for  the  City  and  County  of  New 
York,  affirming  a  Judgment  of  the  Trial  Term 
in  favor  of  plaintiffs  and  an  order  denying  de- 
fendant's motion  for  a  new  trial  in  an  action 
brought  to  recover  money  alleged  to  have  been 
received  by  defendant  to  plaintiffs'  use.  AJ- 
firmed. 

Statement  by  Follett.  Ch.  J.: 

The  action  was  brought  to  recover  $501.25, 
money  received  by  the  defendant  September 
19,  1882,  alleged  to  belong  to  the  plaintiffs. 
For  many  years  the  plaintiffs  have  owned  Nos. 
87  and  89  Wall  Street,  New  York,  known  as 
**  Glass  Buildings."  From  1872  to  Februaiy, 
1887,  William  Boswell  was  the  agent  of  the 
plaintiffs,  having  authority  to  collect  and  de- 
posit the  sums  received  for  rents  in  the  Corn 
Exchange  Bank  to  the  credit  of  an  account  kept 
in  the  name  of  "  William  Boswell,  Agent  Qlass 
Buildings,"  and  to  draw  therefrom  sums  due 


Note.— ^0fent*8  potoer  to  use  property  of  hi8  princi- 
pal/or  payment  of  nia  ot&n  debt. 

A  check  on  a  bank  by  a  person  '^  agent,"  drawn 
against  a  fund  conaiatlng'  of  the  proceeds  of  his 
prlndpars  goods,  can  be  collected  by  the  principal 
without  regard  to  the  agent^s  individual  Indebted- 
ness to  the  bank,  even  If  the  agent  has  consented 
to  an  application  of  the  fund  by  the  bank  to  such 
in'debtedness.  Baker  v.  New  York  Nat.  Bzoh. 
Bank,  1  Gent.  Rep.  U,  100  N.  Y.  81, 16  Abb.  N.  G.  468. 
»  A  bank  accepting  chocks  in  payment  to  itself  of 
a  debt  from  an  agent  drawn  on  a  fund  deposited 
by  him  as  general  agent  when  chargeable  with 
actual  knowledge  of  the  sources  of  the  deposit  and 
of  the  agent*8  duty  in  respect  thereto  takes  the 
payment  subject  to  the  equities  of  the  principal. 
Gentral  Nat.  Bank  of  Baltimore  v.  GonnecUcut 
Mut.  L.  Ins.  Go.  104  U.  8.  M,  S6  L.  ed.  698. 

And  a  bank  may  become  liable  to  the  principal 
for  his  money  deposited  by  an  agent  in  his  own 
name  If  the  bank  knew  tbe  character  of  the  fund. 
Gommercial  Sc  G.  Bank  v.  Jones,  18  Tex.  81L 

On  Mle  of  property. 

An  agent  has  no  implied  authority  to  accept  a 
cancellation  of  his  own  debt  in  payment  on  a  sale 
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of  property  of  his  prinoipaL  Smith  v.  James,  58 
Ark.  185;  Tripp  &  M.  B.  &  S.  Go.  v.  Martin  (Kan.) 
April  11,  1891;  Talboys  v.  Boston  (Minn.)  May  9, 
1801;  Deatherage  v.  Henderson,  4B  Kan.  684;  Stew- 
art V.  Woodward,  SO  Vt.  78,  88  Am.  Rep.  488;  Belton 
GompresB  Go.  v.  Belton  Brick  Mfg.  Go.  64  Tex.  88T; 
Holton  v.  Smith,  7  N.  H.  446;  Bodlck  v.  Goburn,  68 
M&170. 

This  rule  applies  to  a  factor.  Benny  v.  Rhodes, 
18  Mo.  147,  161,  69  Am.  Deo.  208,  288;  Gatterall  v. 
Hlndle,  L.  R.  2  G.  P.  868. 

And  one  who  deals  with  an  agent  with  knowledge 
of  his  agency  is  bound  to  know  the  extent  of  his 
agency  in  this  respect.  Hurley  v.  Watson,  68  Blioh. 
581, 18  West.  Hep.  548. 

An  agent  cannot  accept  his  own  note  in  payment 
of  a  debt  to  his  principal.  Wilcox  &  W.  Organ  Go. 
v.  Lasley,  40  Kan.  621. 

Nor  can  he  take  in  payment  property  for  his  in- 
dividual use.  Williams  v.  Johnson,  82.N.  G.  682, 68 
Am.  Bep.  428. 

But  if  an  agent  actually  pays  his  principal  a 
debt  which  he  has  canceled  for  a  consideration 
personal  to  himself,  the  payment  is  good.  Bose- 
viUe  Union  Rank  v.  GUbert,  24  lU.  App.  884. 
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for  repairs,  insurance,  taxes,  interest  on  in- 
cumbrances, his  own  commissions,  and  for  the 
usual  expenses  of  such  buildinj^,  and  then  to 
-divide  by  checks  on  the  account  the  remainder 
among  the  plaintiffs,  according  to  their  re- 
spective injterests.  The  checks  drawn  against 
this  account  were  signed,  "  William  Bosw ell, 
Agt.  Glass  Buildings."  August 31,  1882,  Wil- 
liam Boswell  borrowed  $500  of  the  defendant 
upon  securities  deposited  as  collateral,  and  on 
the  19ih  of  September,  1882,  he  paid  the  loan, 
-amounting,  with  interest,  to  $501.25,  by  the 

following  check:    "No.  .    New  York, 

Sept.  19tb,  1882.  Corn  Exchange  Bank,  pay 
to  the  order  of  James  McCormick  five  hundred 
and  one  25  dollars.  William  Boswell.  Agt. 
Glass  Buildings.  $501.25.''  Upon  receiving 
the  check  the  defendant  surrendered  to  Boswell 
the  collateral  pledged  as  security  for  the  loan, 
and  thereupon  the  check  was  thus  indorsed: 
••James  McCormick.  For  deposit  to  the  credit 
of  James  McCormick  &  Co.  Per  John  C.  Fink, 
Atty."  Thereafter  the  check  was  paid  by  the 
Corn  Exchange  Bank  pursuant  to  the  above 
•order  indorsed  thereon,  and  charged  to  the  ac- 
count of  "  William  Boswell.  Agt.  Glass  Build- 
ings." In  1887  the  plaintiffs  learned  that  Bos- 
well had  from  time  to  time  appropriated  large 
•sums  of  money  arising  from  the  rents  to  his 
own  use.  The  appropriations  were  made  by 
drawing  checks  for  his  own  benefit,  like  the 
one  given  to  the  defendant,  and  by  neglecting 
to  keep  down  the  taxes  and  interest,  which  he 
reported  to  the  owners  as  paid.  After  BoswelVs 
frauds  were  discovered,  this  action  was  begun, 
September  5,  1888,  to  recover  from  the  dewnd- 
ant  the  sum  received  by  him  by  this  check. 
The  defenses  interposed  were  (1)  that  the 
money  secured  bv  means  of  it  did  not  belong 
40  the  plaintiffs;  (2)  that  the  defendant  received 
it  for  value,  in  good  faith,  and  without  notice 
of  the  plaintiffs'  rights,  if  any  they  had.  When 
the  plaintiffs  rested,  and  again  at  the  close  of 
the  evidence,  the  defendant  asked  the  court  to 
dismiss  the  complaint,  on  the  grounds,  among 
others,  that  the  evidence  was  insufficient  to 


authorize  the  jury  to  find  that  the  money  re- 
ceived belonged  to  the  plaintiffs,  and  was  in- 
sufficient to  authorize  them  to  find  that  the  de- 
fendants had  knowledge  that  the  check  was 
drawn  against  money  belonging  to  the  plain- 
tiffs. The  motion  was  denied,  and  an  excep- 
tion taken.  The  questions  were  submitted  to 
the  jur^  under  instructions  which  are  not  con- 
tained m  the  case,  and  must  have  been  satis- 
factory to  both  parties.  A  verdict  was  found 
for  the  plaintiffs,  on  which  a  judgment  was 
entered,  which  was  affirmed  by  the  general 
term,  and  from  that  judgment  the  deiendant 
appealed  to  this  court. 

Mr.  Samael  Fleisehman*  for  appellant: 

The  action  being  one  for  money  had  and  re- 
ceived, it  was  essential  that  plaintiff,  in  order 
to  recover,  should  provp  that  the  defendant 
received  money  belonging  to  plaintiffs. 

De  Peyster  v.  Winter,  4  How.  Pr.  449;  2<fa- 
tional  Trust  Go.  v.  Oleason,  77  N.  Y.  403, 83  Am. 
Rep.  682;  Chapman  v.  Forbes,  123  N.  Y.  536; 
Decker  v.  Sattzman,  59  N.  Y.  277.  See  also 
^ew  York  v.  Scott,  1  Cai.  543;  Dutchess  County 
Suprs.  V.  Sisson,  24  Wend.  887. 

To  enable  a  principal  to  recover  his  monev 
paid  bv  his  agent  in  discbarge  of  the  Matter's 
debt,  tne  former  must  show  that  the  deiendant 
knew  that  the  agent  had  no  right  thus  to  use 
the  money. 

Ford  V.  Union  Nat.  Bank  of  Albany,  88  N. 
Y.  672,  affirming  25  Hun,  564, 18  N.  Y.  Week. 
Dig.  352. 

The  payment  by  check  should  be  treated  the 
same  as  if  made  in  bank  bills.  The  defend- 
ant's position  in  taking  the  check  and  drawing 
the  money  should  be  no  different  than  if  he 
had  declined  the  check  and  accepted  the  money 
drawn  by  Boswell  himself  on  the  check  made 
payable  to  bearer.  A  check  is  regarded  the 
same  as  money. 

Story,  Ag.  §  228:  Justh  v.  Nat.  Bank  of 
Common^oealth,  56  N.  Y.  478;  LaubacJi  v.  Lei- 
bert.  87  Pa.  55. 

The  plaintiffs  gave  their  agent  power  to 


On  collections. 

An  attorney  to  collect  a  claim  has  no  authority 
to  accept  a  cancel  latlon  of  bis  own  debt  on  such  pay- 
ment. Wilkinson  v.  Holloway,  7  Leigrb,  277;  Wiley 
V.  Mahood,  10  W.  Va.  208;  Scott  v.  Irving,  1  Bam. 
&  Ad.  006;  Amett  v.  Olenn,  52  Ark.  258;  Oi'eenwood 
V.  Bums,  GO  Mo.  52:  McCk}rmick  v.  Keith,  8  Neb.  148. 

PieclQing  property. 

An  agent  for  the  sale  of  goods  has  no  authority 
to  pledge  them  for  his  own  debt.  Buckley  v.  Pack- 
ard, 20  Johns.  431:  Ullman  v.  Myrick  (Ala.)  Nov.  26, 
1890:  Whitney  v.  State  Bank.  7  Wis.  620;  Byan  v. 
Stowell,  1  Neb.  L.  J.  507;  Stevens  v.  Cunningham,  8 
Allen,  482;  Nash  v.  Mosber,  19  Wend.  481;  Trudo  v. 
Anderson,  10  Mich.  876;  Ballou  v.  O'Brien,  20  Mich. 
304;  Chicago  T.  &  P.  Press  Co.  v.  Lowell,  00  Cal.  454. 

A  power  of  attorney  to  act  In  every  species  of 
business  gives  no  authority  to  pledge  the  princi- 
pal's goods  for  the  agent's  debt.  Hewes  v.  Dod- 
dridge, 1  Bob.  (Ta.)  148. 

A  factor  at  common  law  and  except  as  modified 
by  statute  cannot  pledge  his  principal's  goods  for 
his  own  debt^  (This  rule  has  been  more  or  less 
modified  in  England  and  in  many  of  the  States  in 
this  country  for  the  protection  of  bona  fide 
pledges.)    Paterson  v.  Tash,  2  Strange,  1178;  Mc- 
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Combie  v.  Davies,  6  East,  638;  Daubigny  v.  Duval, 
5  T.  R.  604;  Phillips  v.  Huth,  6  Mees.  &  W.  572:  Mar- 
tini V.  Coles,  1  Maule  &  S.  145:  Shipley  v.  Kymer,  1 
Maule  &  S.  484:  Cole  v.  Northwestern  Bank,  L.  R. 
10  C.  P.  854, 12  Moak,  Eng.  Rep.  418:  Kinder  v.  Shaw, 
2  Mass.  897;  Warner  v.  Martin,  53  U.  S.  11  How.  209, 
13  L.  ed.  667;  Hoffman  v.  Noble,  6  Met.  68,  89  Am. 
Dec.  711;  Bott  v.  Mci;oy,  20  Ala.  578,  56  Am.  Deo. 
228;  Kennedy  V.  Strong,  14  Johns.  128;  Rodriguez  v. 
HefTeman,  5  Johns.  Ch.  417, 1  L.  ed.  1127;  Stevers  v. 
Wilson,  8  Denlo,  476:  First  Nat.  Bank  of  Macon 
V.  Nelson,  88  Ga.  801,  05  Am.  Deo.  400;  Newbold  v. 
Wright,  4  Rawle,  195;  Merchants  Nat.  Bank  of  Mem- 
phis V.  Trenholm,  12  Heisk.  520;  Gray  v.  Agrnew,  95 
IlL  815:  First  Nat.  Bank  of  Louisville  v.  Boyce,  78 
Ky.  42, 30  Am.  Rep.  198;  McCreary  v.  Gaines,  55 
Tez.  485,  40  Am.  Rep.  818;  Miller  v.  Schneider,  19  La. 
Ann.  800, 92  Am.  Deo.  535;  Young  v.  Scott,  26  La. 
Ann.  818;  Mechanics  &  T.  Ins.  Co.  v.  Kiger,  103  U. 
S.  852, 26  L.  ed.  438;  Bowie  v.  Napier,  1  McCord,  L. 
1, 10  Am.  Deo.  641;  Allen  v.  St.  Louis  Bank,  120  tJ.  S. 
90,  80  L.  ed.  673;  Union  Stock  Yards  Nat.  Bank  v. 
GUlespie,  187  U.  S.  411, 84  L.  ed.  724;  Lallande  v.  Cred- 
itors, 42  La.  Ann.  705:  Skinner  v.  Dodge,  4  Hen.  & 
M.  482;  Wright  v.  Solomon,  19  Cal.  64,  79  Am.  Dec. 
196,  overruling  Hutchinson  v.  Bours,  6  CaL  885: 
GUdden  v.  Luoas,  7  Cal.  26;  Horr  v.  Barker,  11  Cal. 
808. 70  Am.  Dec.  791.  B.  A.  R. 
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draw  checks  and  pay  oat  this  money.  They 
are  estopped  from  denying  his  authority  to  the 
prejudice  of  an  innocent  third  party  dealing 
-with  him  in  reliance  upon  his  apparent  author- 
ity. 

Bank  qt  Baiavia  v.  I^eui  York,  L.  E.  d  W. 
R.  Co.  7  Cent.  Rep.  822. 106  N.  Y.  195,  60  Am. 
Rep.  440;  Oriswold  v.  Haven,  25  N.  Y.  595, 
82  Am.  Dec.  880;  Nev!  York  A  N,  E.  R.  Co. 
V.  ScJiuyler,  84  N.  Y.  30;  Armour  v.  Michigan 
Cent,  B.  Co.  65  N.  Y.  Ill,  22  Am.  Rep.  608; 
Story,  Ag.  §§  227,  228;  Nori/i  Biter  Bank  v. 
Aymer,  8  Hill,  262;  Farmers  <ft  M.  Bank  v. 
Bute/ters  <fe  D.  Bank,  16  |^.  Y.  125. 

The  drawing  of  the  check  hy  plaintiffs' 
agent  was  an  express  declaration  that  he  had 
authority  to  check  out  this  money,  and  the 
plaintiffs  cannot  claim  that  he  actually  ex 
ceeded  his  authority  as  against  the  defendant, 
who  was  an  innocent  holder  and  gave  value 
for  the  check 

Amidon  v.  Wheeler,  8  Hill.  187;  Ely  v.  Nor- 
ton, 2  Abh.  App.  Dec.  19;  Stephens  v.  Board  of 
Education,  79  N.  Y.  188,  85  Am.  Rep.  611 ; 
Greenfidd  School  JHst.  v.  First  Nat.  Bank  in 
OreenjUld,  102  Mass.  174;  Le  Breton  v.  Peirce, 

2  Allen,  8;  Com  v.  Media nics  Bkg.  As9o.  4 
N.  Y.  166.     See  also  Cray  v.  Johnston,  L.  R. 

3  H,  L.  1;   Lime  Bock  Hank  v.  Plimton,  17 
Pick.  159,  28  Am.   Dec.  286;  Clement  v.  Lev 
erett,  12  N.  H.  817. 

The  words  "Agt.  Glass  Building,"  added  to 
Bos  weirs  name  were  but  deseriptio  persona, 
and  defendant  bad  a  right  to  regard  the  check 
as  Boswell's  individual  check. 

De  Witt  V.  Watton,  9  N.  Y.  671;  Pentg  v. 
Stanton,  10  Wend.  271.  25  Am.  Dec.  558; 
Beznor  v.  WM,  36  How.  Pr.  853;  Hill^  v. 
Bannister,  8  Cow.  82;  Tqft  ▼.  Brewster,  9 
Johns.  884, 6  Am.  Dec.  280. 

The  defendant  having  giving  up  security 
upon  receipt  of  the  check  was  a  purchaser  for 
value. 

Bank  of  Salina  v.  Babcock,  21  Wend.  499; 
Mohawk  Bank  v.  Corey,  1  Hill,  518;  Bank  of 
Sandusky  v.  Scoville,  24  Wend.  115;  Meads  v. 
MerchanU^  Bank  of  Albany,  26  N.  Y.  148,  82 
Am.  Dec.  881;  Ford  v.  Union  Nat.  Bank  of 
Albany,  88  N.  Y.  672,  affirming  26  Hun,  564; 
Chapman  v.  Forbes,  128  N.  Y.  586. 

This  action  being  for  money  bad  and  re- 
ceived is  in  the  nature  of  an  eouitable  action; 
and  plaintiffs  can  recover  only  by  showing 
that  they  are  ex  aquo  et  bono  entitled  to  the 
money. 

Eddy  V.  Smith,  18  Wend.  490;  Kingston 
Bank  v.  Mtinge,  66  N.  Y.  625;  Chapman  v. 
Forbes,  and  Ford  v.  Union  Nat.  Bank  of  Al- 
bany, supra.  -^ 

Mr.  H.  Kettellt  for  respondents: 

A  deposit  made  by  a  depositor  as  asent  is 
prima  tacie  the  property  of  the  principu. 

Arnold  v.  Maevngie  Sav.  Bank,  71  Pa.  287. 

The  signature  to  the  check,  to  wit,  "William 
Boflwell,  Agt.  Glass  Buildings,"  was  sufficient 
notice  to  defendant  to  put  him  on  inquiry. 

Carpenter  v.  Famsioorifi,  106  Mass.  561,  8 
Am.  Rep.  860;  Wright  v.  Cabot,  89  N.  Y.  674; 
Budd  V.  Munroe,  18  Hun.  816.  and  cases  cited; 
Pendleton  v.  Fay,  2  Paige.  202,  2  L.  ed.  874; 
Anderson  v.  Van  Alen,  12  Johns.  848;  Mer- 
chants Bank  of  Canada  v.  Livingston,  74  N. 
Y.  228;  Moore  v.  American  L.  dt  T.  Co.  115 
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N.  Y.  65;  Stephens  v.  Board  of  Education,  79 
N.  Y.  187,  35  Am.  Rep.  611;  Argersinger  v. 
McNaughton.  114  N.  Y.  535. 

The  words  of  the  signature  after  the  name 
were  not  merely  descriptive  of  the  person. 

Fellows  y.  Longyor,  91  N.  Y.  881;  Sutherland 
V.  Carr,  85  N.  Y.  110;  Central  Nat.  Bank  of 
Baltimore  v.  Connecticut  Mvt.  L.  Ins.  Co.  104 
U.  8.  64,  26  L.  ed.  698. 

The  defendant  being  the  one  whose  acts 
made  the  occurrence  possible  must  bear  the 
loss,  and  is  liable  to  the  plaintiffs. 

Wright  v.  Cabot,  89  N.  Y.  574;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  48;  Boot  v. 
French,  13  Wend.  572.  28  Am.  Dec.  482; 
Sandford  v.  Handy,  28  Wend.  268;  Argersinger 
V.  McNaughton,  supra. 

To  bind  a  principal,  the  authority  of  the 
agent  must  be  proved,  and  it  is  incumbent  on 
defendant  to  show  that  Boswell  had  authority 
to  borrow  money. 

Bemheimer  v.  Herrman,  44  Hun.  112;  Cen- 
tral Nat.  Bank  v.  North  Biter  Bank,  44  Huo, 
116. 

The  authority  of  the  agent  cannot  be  proved 
by  the  agent's  declarations  nor  increased  by 
the  agent's  acts. 

Snook  V.  Lord,  66  N.  Y.  606;  Marvin  v. 
Wilber,  52  N.  Y.  270;  Eaton  v.  Delaware,  L. 
d  W.  B.  Co.  67  N.  Y.  890,  16  Am.  Rep,  513; 
Howe  Mach.  Co.  v.  Farrington,  82  N.  Y.  127; 
Budd  V.  Munroe,  18  Hun,  817;  Oris^eold  v. 
Haven,  25  N.  Y.  599,  82  Am.  Dec.  880; 
CLaughli'n  v.  Hammond,  21  N.  Y.  S.  R.  647; 
Briggs  v.  Bavis,  20  N.  Y.  15,  75  Am.  Dec.  868; 
Farmers  ^  M.  Bank  v.  Butchers  dt  D.  Bank, 
16  N.  Y.  184;  Swarthout  v.  Curtis,  5N.  Y.  801, 
65  Am.  Dec.  346;  Moore  v.  American  L.  dh  T. 
Co.  116  N.  Y.  65, 

Defendant  was  bound  to  inquire  into  the 
authority  of  Boswell,  and  must  be  presumed 
to  know  the  limitations  of  the  agent's  authority. 

Martin  v.  Famsworth,  49  N.  Y.  558,  and 
cases  cited;  Sage  v.  Sherman,  Hill  &  D.  Supp. 
147,  affirmed,  2  N.  Y.  417;  Crane  v.  Evans,  1 
N.  Y.  S.  R.  217;  Argersinger  v.  McNaughton, 
114  N.  Y.  536. 

Trust  funds  can  always  be  recovered  unless 
against  a  bona  fide  purchaser  for  considera- 
tion without  notice. 

Weaver  v.  Barden,  49  N.  Y.  286;  Wetmore  v. 
Porter,  92  N.  Y.  81;  Van  Alen  v.  American 
Nat.  Bank,  52  N.  Y.  1;  Stephens  v.  Board  of 
Education,  79  N.  Y.  186.  85  Am.  Rep.  511; 
Justh  V.  National  Bank  of  Commonwealth,  56 
N.  Y.  478;  Pierson  v.  McCurdy,  88  Hun,  680, 
affirmed,  1  Cent.  Rep.  175,  100  N.  Y.  608; 
James  v.  Cowing,  82  N.  Y.  449;  Falkland  v. 
St.  Niefiolas  Bank,  84  N.  Y.  145;  Baker  v.  New 
York  Nat.  Esteh.  Bank,\^  Abb.  N.C.  458;  JKna 
Nat.  Bank  v.  Fourth  Nat.  Bank.  46  N.  Y.  82, 
7  Am.  Rep.  814;  Central  Nat.  Bank  of  Balti- 
more V.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  8. 
64,  26  L.  ed.  693;  Duncan  v.  Jaudon,  82  U.  8. 
15  Wall.  175,  21  L.  ed.  145;  Shaw  v.  Spencer. 
100  Mass.  889,  1  Am.  Rep.  115;  Grand  Trunk 
B.  Co.  V.  Edwards,  66  Barb.  408. 

FoUett»  (7/<.  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  was  abundant  to  authorize  the 
jury  to  find  that  the  amount  standing  to  the 
credit  of  "William  Boswell,  Agt.  Glass  Build- 
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iDfcs  "  in  the  Corn  Exdianse  Bank  belonged  to 
the  plaintiffs,  and  tbat  by  means  of  the  check 
the  sum  represented  by  it  was,  by  the  fraud  of 
Boswell,  withdrawn  from  the  account,  and 
paid  to  and  received  by  the  defendant.    The 
remaining  question  is  Whether  the  evidence 
authorize  the  court  to  submit  to  the  jury  the 
question  of  good  faith,  or  was  sufficient  to  au- 
uiorize  the  jury  to  find  that  the  defendant  had 
notice  that  the  check  was  drawn  against  an 
account  not  owned  by  Boswell.    The  defend- 
ant testified,  and  his  evidence  was  not  disputed, 
that  he  received  the  check  from  Boswell  in 
payment  of  $500  loaned  August  31.  1882,  and 
at  the  same  time  surrendered  securities  pledged 
as  collateral  to  the  loan.    He  was  a  holder  of 
the  check  and  of  the  money  received  by  it  for 
value.    The  defendant  also  testified  that  he 
took  the  check  in  good   faith,  and  there  is 
nothing  in  the  case  which  tends  to  raise  any 
question  about  his  personal  good  .faith,  except 
that  he  received  a  check  from  Boswell  in  pay- 
ment of  his  individual  debt,  signed  **  William 
Boswell,  Agt.   Glass  Buildings,"  without  in- 
quiry as  to  the  right  of  Boswell  to  so  use  the 
fund.    The  learned  counsel  for  the  appellant 
cites  Ford  v.  Onion  Nat.  Bank  of  Albany,  13 
N.  Y.  Week.  Dig.  352,  affirmed,  88  N.  T.  672, 
as  decisive  of  the  case  at  bar.     That  case  arose 
out  of  the  following  facts:    An  account  was 
kept  by  "C.  F.  Norton,  A^t.,"  with  the  de- 
fendant bank,   whose    cashier  knew  that  it 
belonged  to  some  principal,  whose  name  was 
to  him  unknown,  for  whom  Norton  was  acting 
as  agent.    Norton,  being  Indebted  to  the  bank, 
drew  his  check,  signed  *'  C.  F.  Norton,  Agt.," 
in  its  favor  on  this  account  for  |1,000."    The 
check  was  charged  to  the  account,  and  the 
sum  represented  by  it  applied  on  Norton's 
debt.     When  Norton's  pnncipal  learned    of 
this  misappropriation  he  sued  the  bank,  and 
recovered  a  judgment  for  the  sum  on  a  trial 
before  the  court  without  a  jury,  which  was  re- 
versed by  the  general  term,  and  a  new  trial 
granted.     On  an  appeal  from  the  order  it  was 
affirmed  by  the  court  of  appeals  without  an 
opinion,  and  without  making  any  reference  to 
the  opinion  of  the  court  below.    88  N.  Y.  672. 
The  learned  general  term  correctly  stated  the 
abstract  rule  'Mhat  to  entitle  a  principal  to 
recover  his  money  wrongfully  paid  by  his  agent 
upon  the  agent's  debt  the  person  receiving  the 
money  must  have  known  that  the  agent  was 
acting  in  violation  of  his  authority."    But  the 
court  overlooked  the  rule  that  a  person  who 
knowingly  receives  the  money  or  property  of 
a  principal  from  an  agent  in  payment  of  the 
letter's  debt  does  so  at  his  peril;  and,  if  the 
agent  acted  without  authority,  the  principal 
may,  on   proof  of  these  facts,   recover  his 
money.     Central  Nat.  Bank  of  Baltimore  v. 
Connecticut  Mut.  L.  Ins.  Co,  104  U.  S.  54,  26 
L.  ed.  693,  and  the  cases  there  cited;   Wright  v. 
Cabot,  89  N.  Y.  570;  Baker  v.  New  York  Nat. 
Exch,  Bank,  16  Abb.  N.  C.  458.    Story  states 
the  rule  as  follows:     *'  l^hus  a  person  dealing 
with  a  factor  or  broker  is  bound  to  know  that 
by  law  a  factor  or  broker,  although  a  general 
agent,  is  not  clothed  with  authority  to  pledge, 
deposit,  or  transfer  the  property  of  his  principal 
for  his  own  debt;  and,  if  he  receives  such  a 
deposit  or  pledge,  the  title  is  invah'd,  and  the 
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property  may  be  reclaimed  by  the  principal." 
Story,  Ag.  §  225. 

The  affirmance  of  the  order  by  the  court  of 
appeals  in  Ford^slCaw,  there  being  exceptions 
in  the  record,  cannot  be  regarded  as  an  appro- 
val of  the  opinion  of  the  general  term,  as 
applied  to  the  facts  of  that  case.  It  is  a  legal, 
though  a  rebuttable,  presumption,  that  one 
who  holds  money  or  property  as  agent,  trustee, 
executor,  administrator,  guardian,  or  partner, 
has  no  authority  to  dispose  of  it  in  payment  of 
his  own  debt. 

This  brings  us  to  the  question  whether  the 
form  of  the  check  was  sufficient  to  put  the  de- 
fendant upon  inquiry  as  to  the  authority  of 
Boswell  to  use  the  money  in  payment  or  his 
debt.  A  certificate  for  shares  of  stock  running 
to  **  A.  B.,  trustee,"  or  to  *' A.  B.,  in  trust," 
without  disclosing  the  names  of  the  bene- 
ficiaries or  the  particulars  of  the  trust,  is  notice 
to  a  purchaser  of  the  shares  that  "  A.  B."  does 
not  hold  them  in  his  own  right,  but  as  a  trustee. 
Sturtevant  v.  Jagues,  14  Allen,  523;  Sfiaio  v. 
Spencer,  100  Mass.  382,  1  Am.  Rep.  116;  Budd 
V.  Mtinroe,  18  Hun,  316;  Oaston  v.  American 
Exch.  Nat,  Bank,  29  N.  J.  Eq.  98;  Perry,  Tr. 
§§  225,  814;  Low.  Tr.  Stocks,  §  69;  Morawetz, 
Priv.  Corp.  2d  ed.  §§  181-184;  Cook,  Stock  & 
Stockholders,  i^  325. 

In  Fellows  v.  Ixmgytyr,  91  N.  Y.  381,  it  was 
said:  **The  words,  'guardian,  etc.,'  in  the 
securities  in  question,  operated  as  notice  to  the 
defendant  Longyor  of  the  rights  of  the  wards 
of  whom  Downer  was  guardian."  In  Cal- 
ifornia it  is  held  that  a  certificate  for  shares 
running  to  "A.  B.,  trustee,"  without  disclosing 
the  beneficiaries,  or  the  particulars  of  the  trust, 
is  not  sufficient  to  put  a  proposed  purchaser 
upon  inquiry.  Brewster  v.  Sime,  42  Cal.  139; 
Thompson  v.  Toland,  48  Cal.  99. 

The  two  cases  last  cited  are  not  in  accordance 
with  the  current  of  authority,  and  do  not,  as 
we  think«  lay  down  a  rule  best  adapted  to  pro- 
tect the  interest  of  owners  as  well  as  dealers  in 
such  securities.  The  check  gave  the  defendant 
notice  that  William  Boswell  did  not  assume  to 
be  the  beneficial  owner  of  the  account  against 
which  he  drew,  but  that  he  held  it  as  agent, 
and  also  as  agent  for  the  "Glass  Buildings." 
Had  he  signed  as  agent  for  Sarah  N.  Glerard 
and  others,  owners  of  ''Glass  Buildings,"  the 
efficiency  of  the  notice  that  the  drawer  of  the 
check  was  not  the  owner  of  the  fund  against, 
which  it  was  drawn  could  not  be  questioned 
under  any  well-considered  authority.  We 
think  that  the  form  of  the  signature  to  the 
check  was  sufficient  to  put  the  payee  on  inquiry 
as  to  the  right  of  the  agent  to  pay  his  personal 
debt  out  of  the  fund.  The  buildings  and  the 
bank  were  both  well  known,  were  in  the  same 
city,  and  venr  near  to  the  place  where  the  check 
was  received  by  the  defendant;  and,  had  an 
inquiry  been  made  at  the  bank  or  at  the  build- 
ings, it  would  have  been  ascertained  that  the 
account  was  held  by  William  Boswell,  not  as 
owner,  but  as  agent  for  these  plaintiffs.  In 
case  a  person  having  notice  that  money  or 
property  is  held  by  another  in  a  fiduciary  ca- 
pacity receives  it  without  inquiry  from  the 
agent  in  satisfaction  of  his  personal  debt,  the 
sum  or  property  so  received  may  be  recovered 
by  the  true  owner,  unless  Ihe  agent  was  au- 
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thorized  to  so  dispose  of  it.  The  court  did  not 
eir  in  refusing  to  nonsuit,  or  in  submitting  the 
case  to  the  jury.  None  of  the  exceptions  to 
the  admission  or  exclusion  of  ^evidence  required 
consideration. 

The  jvdffment  should  be  affirmed,  with  costs. 

All  concur.* 


Thomas  DOLL ARD,  Bespt, 

V. 

Edward  ROBERTS,  Appt. 
...-N.  Y 


(. 


.) 


1.  The  fiill  of  plaster  from  the  ceUing^ 
of  a  hallway  in  a  tenement  honse  used 
in  common  by  various  tenants  renders  the  land- 
lord liable  for  injuries  to  an  occupant  of  the 
buildingr  who  is  struck  and  injured  thereby  If  the 
landlord  bad  notice  that  there  was  danger  of  its 
failing. 

8.   Notloe  to  one  who  collects  rents  in  a 


tenement  building,  and  who  also  gives  attention 
to  repairs  on  It.  of  the  danger  that  plastering  on 
the  celliog  of  a  hallway  will  fall  will  charge  the 
owner  with  notice  of  the  danger. 

8*  A  girl  is  not  necessarily  chargeable 
with  neg^lif^ence  in  fibiling  to  keep  in 
mind  the  danver  of  the  fall  of  plaster  from  the 
ceiling  of  a  hallway  In  a  tenement  under  which 
she  has  to  pass  in  going  to  her  apartments. 

4.   Damacfes  for  loss  of  service  because  of 

personal  injuries  may  include  prospective  dam« 
ages. 

(December  1, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  aiflrming  a  judgment  of 
the  Circuit  Court  for  New  York  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  plaintiff's  minor 
daughter  which  were  alleged  to  have  resulted 
from  defendant's  negligence.    Affirmed. 


'NiJTE.—ResponsVtility  of  landlord  for  injuries  resvU- 

ing  from  defects  tnvortiona  of  the  tfuUding 

remaining  in  his  poeaeselon. 

As  regards  strangers  there  can  be  no  doubt  on 
either  principle  or  authority  that  the  liability  of  a 
landlord  for  in  Juries  caused  by  the  negligent  main- 
tenance of  the  portions  of  the  building  which  are 
in  his  possession  cannot  be  in  any  way  affected  by 
the  fact  that  other  portions  of  it  have  been  leased 
to  and  are  in  possession  of  tenants. 

Thus  a  landlord  who  leases  the  several  parts  of 
his  building  to  different  tenants,  and  who  retains 
control  of  the  roof,  will  be  liable  for  injuries  re- 
sulting to  persons  passing  on  the  street  from  ice 
and  snow  sliding  upon  them  therefrom.  Shipley 
V.  Fifty  Associates,  101  Mass.  261,  3  Am.  Rep.  846; 
Kirby  v.  Boylston  Market  Asso.  U  Gray,  249,  74 
Am.  Dec.  682. 

8o  the  landlord  is  liable  to  third  persons  for  in- 
juries resulting  from  the  fall  of  side  walls  of  the 
building  which  is  leased  to  several  different  ten- 
ants where  the  wall  was  not  in  the  possession  of 
any  of  the  lessees.  O'Connor  v.  Andrews  {Tex,) 
May  12, 1891. 

So  where  the  owner  of  a  building  leased  th<^  lower 
story  for  shops  and  portions  of  the  upper  story  for 
other  purposes  and  himself  remained  in  possession 
of  the  residue,  he  is,  in  the  absence  of  an  express 
airreement  with  the  tenants  to  the  contrary,  re- 
sponsible for  the  safety  of  an  awning  erected  along 
the  whole  front  of  the  building  for  the  benefit  of 
the  shops,  but  which  also  protects  the  entrance  to 
the  bpper  stories.  Milford  v.  Holbrook,  9  Allen, 
17,  65  Am.  Deo.  735. 

The  owner  of  a  building  abutting  on  a  highway 
in  which  are  three  shops  and  which  has  o  wooden 
platform  extending  from  it  to  the  sidewalk  with 
no  barrier  separating  it  into  parts,  and  which  is 
constructed  for  the  common  use  of  all  the  shops 
and  used  by  the  public  as  a  common  passageway, 
is  liable  for  injuries  caused  by  defects  in  it  in  the 
absence  of  an  agreement  by  the  tenants  to  keep  it 
in  repair.    Readman  v.  Ck)nway,  128  Mass.  374. 

So  when  a  building  appurtenant  to  which  a  coal- 
hole is  constructed  in  the  sidewalk,  is  rented  in 
apartments,  but  the  owner  remains  in  control  of 
the  halls  and  coal  vaults  and  employs  a  Janitor  to 
take  care  of  the  buildings  of  whose  duties  one  is  to 
supervise  the  reception  of  coal  through  the  coal- 
hole, the  owner  of  the  building  is  liable  for  injuries 
received  by  a  passer-by  because  of  the  coal-hole 
being  left  open  and  unguarded.  Jennings  v.  Van 
fiflhalck,  11  Cent.  Hep.  817, 108  N.  Y.  680. 


LiabUUy  to  tenants. 

In  1872  an  article  appeared  in  the  American  Law 
Bcview,  (vol.  6,  p.  614,;  which  undertook  to  estab- 
lish the  proposition  that  as  to  the  condition  and 
repair,  as  well  as  to  the  construction  of  portions  of 
the  premises  which  were  not  expressly  demised,, 
but  which  the  tenant  was  merely  licensed  to  use  in 
connection  with  his  own  tenement,  the  principle 
of  caveat  emptor  applied  and  restricted  recovery 
for  whatever  he  could  have  discovered  or  could 
remedy  by  due  inquiry  or  inspection.  This  article 
is  very  elaborate  and  represents  much  learning 
and  research.  There  are,  however,  few  cases  cited 
which  are  directly  in  point  and  the  conclusion  is: 
based  upon  premises  representhag  general  princi- 
ples in  the  law  of  landlord  and  tenant  In  the 
light  of  subsequent  decisions  the  conclusion 
reached  must  be  regarded  as  much  modified  if  not 
completely  overthrown. 

Duty  to  rebtiHd, 

Where  a  tenant  hires  rooms  only  his  interest 
ceases  with  the  destruction  of  the  building.  Kerr 
v.  Merchants  Exch.  Co.  3  Bdw.  Ch.  816,  d  L.  ed.  672; 
Wlnton  V.  Cornish,  5  Ohio,  477;  Stockwell  v.  Hunter, 
11  Met.  448,  45  Am.  Dec.  290. 

When  a  building  has  been  injured  by  fire  the 
landlord  cannot  be  compelled  to  rebuild  or  repeir 
it  for  the  benefit  of  his  tenant  unless  he  bas  so  cov- 
enanted, and  he  holds  no  greater  obligation  to  one 
the  use  of  whose  tenement  is  impaired  in  conse- 
quence of  the  fire  than  to  one  whose  promisee  am 
destroyed  or  directly  injured  by  it.  And  it  is  im- 
material that  the  building  itself  was  rented  to  sev- 
eral different  tenants,  Doupe  v.  Oenln,  46  N.  Y. 
119, 6  Am.  Hep.  47. 

jyuty  to  repair. 

There  are  decisions  which  tend  to  establish  a 
duty  on  the  part  of  the  landlord  to  use  reasonable 
care  to  maintain  the  portions  of  the  building  in  bis 
possession  at  all  times  In  such  a  state  of  repair  that 
no  injury  shall  result  to  the  tenant. 

Thus  the  landlord,  so  far  as  the  tenant  is  con- 
cerned, where  the  latter  occupies  but  a  small 
part  of  the  tenement,  is  bound  to  keep  the  parts  of 
the  tenement  under  hfs  control  in  such  a  state  of 
repair  that  the  tenant  may  occupy  bis  premiaes  in 
safety.    Bold  v.  O'Brien,  12  Daly,  188. 

A  tenant  from  year  to  year  renting  part  of  a 
dwelling-house,  the  residue  of  which  is  occupied 
by  other  tenants,  ts  under  no  obligation  to  make 
repairs  of  such  general  and  subetantiaJ  a  nature  as 
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Statement  by  Bradlev'*  J.: 

This  action  was  brouebt  to  recover  damans 
for  the  loss  of  service  of  the  plaintiff's  minor 
daughter,  resulting  from  a  personal  injury  to 
her  by  the  falling  upon  her  of  plaster  from  the 
ceiling  of  thehallway  of  a  tenement-house  front- 
ing on  East  104th  Street,  in  the  city  of  New 
York,  and  for  the  expense  of  medical  attendance 
on  account  of  such  injury.  The  defendant  was 
the  owner  of  the  building,  and  the  occupants, 
were  his  tenants.  The  plaintiff  with  his  family 
occupied  apartments  on  the  top  floor,  and  be- 
low that  were  two  floors,  also  occupied  by  fami- 
lies; and  the  next  below, — the  ground  noor, — 
was  used  as  a  drug- store.  The  hallway  on  the 
ground  floor  was  common  to  all  the  occupants 
of  the  three  floors  above  it,  and  was  their 
only  means  of  access  to  their  apartments  from 
the  street,  and  of  passage  into  from  them. 
On  Aujnist  20,  1884,  when  passing  along  in 
this  hallway,  the  plaintiff's  daughter  was  struck 
on  the  head  by  plaster  falling  from  the  ceiling. 


eleven  feet  in  height,  and  in  that  manner  re- 
ceived the  injury  Dy  which  the  alleged  disabil- 
ity was  producea. 

Mr.  Jacob  lE*.  Miller,  for  appellant: 

The  obli^tion  of  a  landlord  to  repair  de- 
mised premises  rests  solely  upon  express  con- 
tract,  and  a  covenant  to  repair  will  not  be  im- 
plied, nor  will  an  express  covenant  be  enlarged 
by  construction.  There  are  no  implied  cove- 
nants in  a  lease,  except  as  to  quiet  enjoyment, 
which  ''has  reference  to  the  title  and  not  to 
to  the  quality  or  condition  of  the  property." 

Witty  V.  Afatthews,  52  N.  Y.  512;  Mumford 
V.  Brawn,  6  Cow.  475, 16  Am.  Dec.  440;  Arden 
V.  PuUen,  10  Mees.  &  W.  821;  Taylor,  Land. 
&  Ten.  7th  ed.  827;  Ahemy.  Steele^^h.  R  A. 
449,  115  N.  Y.  209;  Franklin  v.  Brown,  6  L. 
R.  A.  770,  118  N.  Y.  115. 

If  premises  are  in  good  repair  when  demised, 
but  afterwards  become  ruinous  and  dangerous, 
the  landlord  is  not  responsible  therefor. 


the  rebuilding  of  a  chlmDey  which  has  fallen  down. 
Xf  the  landlord  negrligrently  suffers  a  chimney  to 
remain  in  so  defective  condition  that  it  tumbles 
down  oauslnsr  loss  to  his  tenant,  he  Is  answerable 
for  the  consequences.  Bagle  v.  Swayze,  2  Daly, 
141. 

Where  the  lessee  of  a  store-room  In  the  building 
covenants  to  make  all  the  needed  repairs  In  and 
about  such  room,  the  lessor  by  Implication  under- 
takes to  keep  the  remainder  of  the  building  in  re- 
pair so  as  to  protect  such  room.  Blssell  v.  Lloyd, 
100  DL  214. 

The  doctrine  as  thus  broadly  stated  is  not,  how- 
ever, fully  supported  by  the  cases  hereafter  cited, 
and  will  need  further  adjudication  to  establish  it 
if  it  Is  to  become  law. 

Whatever  may  be  the  actual  duty  of  the  landlord 
to  repair  in  order  to  render  him  liable  for  Ixijuries 
resulting  from  defects,  he  must  have  been  guilty 
of  actual  negligence.  Alperln  v.  Barle,  66  Hun, 
211;  Henkel  v.  Marr,  81  Hun,  80;  Eakln  v.  Brown,  1 
B.  D.  Smith,  86. 

80  the  landlord  Is  not  liable  for  Injuries  caused  by 
the  negligence  of  the  tenant.  Kaiser  v.  Hirth,  46 
How.  Pr.  168.  But  see  iiacou  ft  A  R.  Go.  v.  Georgia 
B.  Co.  68  Qa.  112;  Jones  v.  Freidenburg,  66  Oa.  606, 
42  Am.  Rep.  86;  Marshall  v.  (}ohen,  44  Chu  480, 9  Am. 
Rep.  170. 

Duty  as  to  haUtoays^  stairtoavBy  etc. 

Where  a  portion  of  a  building  is  let  and  the  ten- 
ant has  rights  of  passageway  over  staircases  and 
entries  in  common  with  the  landlord  and  other 
tenants,  there  is  no  such  leasing  as  will  exonerate 
the  landlord  from  all  responsibility  for  the  safe 
condition  of  that  portion  of  the  building  which  he 
Btm  controls;  as  to  such  portion  ho  still  retains  the 
responsibility  of  a  general  owner  to  all  persons  in- 
cluding the  tenants  of  the  building.  Looney  v. 
McLean,  128  Mass.  83, 87  Am.  Rep.  295. 

It  is  the  duty  of  the  landlord  of  a  tenement  house 
to  keep  in  good  repair  the  stairways,  etc.,  intended 
for  common  use,  and  he  is  liable  to  his  tenants  as 
well  as  to  strangers  lawfully  on  the  premises  for 
damages  caused  by  neglect  of  the  obligation.  Don- 
ohue  V.  Kendall,  18  Jones  &  S.886,  affirmed.  98  N.Y. 
686;  Hilsenbeok  v.  Guhring,  86  N.  Y.  S.  R.  452;  Lind- 
sey  V.  Leighton,  ISO  Mass.  286. 

The  owner  of  a  building  who  leases  parts  of  it  to 
dilferent  tenants  who  have  a  single  stairway  in 
common  is  under  implied  covenant  to  keep  it  in 
safe  and  convenient  repair.  Sawyer  v.  McOlUi- 
cuddy,  8  L.  R.  A.  463, 81  Me.  816. 
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Thus  the  landlord  is  liable  for  injuries  sustained 
by  one  of  his  tenants  by  tripping  and  falling  in 
consequence  of  a  hole  In  the  oilcloth  laid  upon 
stairs  in  a  hall  which  is  reserved  for  the  common 
use  of  all  the  tenants  of  the  building.  Henkel  v. 
Murr,  81  Hun,  80;  Gllloon  v.  Reilly,  10  Gent.  Rep. 
428,  60  N.  J.  L.  26;  Palmer  v.  Dearlng,  93  N.  Y.  7. 

80  permitting  a  stairway  carpet  with  holes  in  it 
to  remain  on  the  stairs  of  a  tenement  house  with 
notice  of  its  condition  renders  the  owner  liable  for 
injuries  to  a  tenant  from  a  fall  caused  by  catching 
her  foot  in  one  of  the  holes.  Peil  v.  Rein  hart,  12 
L.R.  A.  848. 127  N.Y.  881. 

80  the  landlord  was  held  liable  for  injuries  caused 
by  a  fall  received  by  reason  of  the  unsafe  condi> 
tion  of  a  mat  in  the  entrance  hall  of  an  apartment 
house  which  was  used  in  common  by  all  the  ten- 
ants of  the  building.  Neyer  v.  Miller,  10  Jones  ft 
8. 616. 

80  where  the  owner  of  a  tenement  let  out  to 
twelve  different  families  had  provided  a  common 
stairway  for  the  use  of  all  he  was  held  liable  for 
the  injuries  resulting  to  tenants  from  its  being 
out  of  r^j;>air.  M*Martin  v.  Hannay,  10  Ct.  Sess. 
Cases,  8d  Series,  411. 

80  the  landlord  is  answerable  for  a  defective  con- 
dition in  a  stairway  intended  to  furnish  access  to 
the  roof  of  a  shed  used  in  common  by  all  the  ten- 
ants for  drying  clothes.  Looney  v.  McLean,  120 
Mass.  83, 87  Am.  Rep.  296. 

The  landlord  is  responsible  for  the  safety  of  slats 
upon  the  roof  of  a  tenement  house  for  the  com- 
mon U8e  of  the  tencmts  in  drying  their  clothes. 
Alperln  v.  Earle,  66  Hun,  21L 

But  It  seems  that  the  place  where  the  accident 
happens  must  have  been  intended  by  the  landlord 
for  the  use  to  which  it  is  being  put  in  order  to  hold 
him  liable. 

So  where  the  tenants  were  simply  given  permis- 
sion to  dry  clothes  on  the  roof  the  landlord  was 
under  no  obligation  to  keep  it  in  repair.  Ivay  v. 
Hedges,  L.  R.  9  Q.  B.  Div.  80. 

The  landlord  is  not  bound  to  repair  premises  in 
the  exclusive  possession  of  a  tenant. 

So  the  landlord  is  not  liable  for  injuries  caused 
by  a  defective  condition  of  a  platform  which  was 
rented  with,  and  intended  for  the  exclusive  use  of 
the  occupants  of,  a  suite  of  apartments.  Dooner 
V.  Ogilvie,  49  Hun,  2;&. 

Nor  is  the  landlord  liable  for  injuries  caused  by 
a  piazza  across  the  front  of  a  suite  of  rooms  becom- 
ing out  of  repair,  where  it  was  designed  for  the 
exclusive  use  of  the  occupants  of  such  9uite  and 
constituted  no  part  of  the  common  passages  or 
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Claney  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep. 
391;  Jaffe  v.  Earteau,  56  N.  Y.  398,  15  Am. 
Rep.  438;  Strords  v.  Edgar,  59  N.  Y.  28,  17 
Am.  Rep.  395;  Taylor,  Land.  &  Ten.  2d  ed. 
g§  327-329;  Cleves  v.  WiUougliJby,  7  Hill,  83; 
Lockrmfi  v.  Horgan,  58  N.  Y.  635;  CfBHen  v. 
CapwU,  59  Barb.  497;  Laffiin  v.  Buffalo  &  8. 
W.  R,  Co.  7  Cent.  Rep.  798,  106  N.  Y.  141. 

In  the  contract  of  letting  there  is  no  implied 
warranty  that  the  premises  are  tenantable. 

Mayer  v.  MoUer,  1  Hilt.  491;  Post  v.  Vetter, 
2  E.  D.  Smith,  248;  WaUaee  v.  Lent,  1  Daly, 
481;  Neyer  v.  MiUer,  19  Jones  &  S.  516;  Kabu8 
V.  Frost,  18  Jones  &  S.  72. 

Even  where  the  landlord  has  covenanted  to 
keep  the  premises  in  tenantable  repair  it  is  the 
duty  of  the  tenant  to  notify  him  of  the  want 
of  repairs. 

McAdam,  Land.  &  Ten.  451  {  Wolcott  v.  Sulli- 
ran,  6  Paige,  117,  3  L.  ed.  922. 

If  the  interest  which  the  plaintiff  had  in  the 
hallway  was  that  of  a  licensee,  he  took  the 


premises  as  the^  were  and  cannot  bold  the  de- 
fendant liable  for  damans  resulting  from  their 
alleged  defective  condition. 

Washb.  Real  Prop.  5th  ed.  577;  CarBtaimsv. 
Taylor,  L.  R.  6  Exch.  217;  Anderson  v.  Oppen- 
heimer,  L.  R  5  Q.  B.  Div.  602;  Humphrey  v. 
Wait,  22  U.  C.  C.  P.  580;  Pureell  v.  English, 
86  Ind.  34.  44  Am.  Rep.  255;  Ivay  v.  Hedges, 
L.  R.  9  Q.  B.  Div.  80;  BurcheU  Vw  Hickisson, 
50  L.  J.  Q.  B.  101;  GuMck  v.  Adams,  115  N. 
Y.  55;  Eeardon  v.  Thompson,  149  Mass.  367, 
and  cases  cited;  Ahern  v.  Steele,  5  L.  R.  A. 
449, 115  N.  Y.  209;  Do7iner  v.  OgUvie,  49  Hun, 
229.  See  Oaffney  v.  Brown,  150  Mass.  481; 
Wilkinson  v.  Fairrie,  9  Jur.  N.  8.  280.  1 
Hurlst.  &  C.  633. 

A  licensee  goes  upon  land  at  his  own  risk 
and  must  take  the  premises  as  he  finds  them. 

Sweeney  v.  Old  Colony  dh  N.  R,  Co.  10  Allen. 
368,  87  Am.  Dec.  644;  Zoebisch  v.  Tarl>ell,  10 
Allen,  385.  87  Am.  Dec.  660;  Heinlein  v.  Bos- 
ton db  P.  R.  Co.  6  New  Eng.  Rep.  326,  147 


other  appurtenances  or  conveniences  of  the  house. 
Flynn  v.  Batten.  43  How.  Pr.  846. 

The  landlord's  duty  in  respect  to  a  common  pas- 
sageway is  that  of  due  care  to  keep  It  in  sucli^  condi- 
tion as  it  was  io,  or  purported  to  be  in.  at  the  time 
of  the  letting.    Quinn  v.  Perham,  151  Mass.  162. 

So  the  duty  to  repair  and  keep  in  good  condition 
the  common  hallwajTs  does  not  require  the  recon- 
struction of  steps  and  passageways  whlob  may  be 
allowed  to  remain  in  the  condition  in  which  they 
were  when  the  building  was  leased.  Woods  v. 
Naumkeag  S.  C.  Mill  €k).  184  Mass.  860. 45  Am.  Bep. 
844. 

And  where,  at  the  time  of  letting,  the  common 
platform  from  the  defect  in  which  the  injury  result- 
ed was  ooostructed  of  old.  rough  bcxirds  which  were 
coming  to  pieces,  of  which  the  tenant  bad  notice, 
she  was  held  not  entitled  to  recover.  Quinn  v. 
Perham,  supra. 

The  landlord  is  liable  for  obstructions  negligently 
caused  by  him  but  not  for  not  removing  obstruc- 
tions arising  from  natural  causes  and  not  consti- 
tuting a  defect  in  the  passagreway  itself .  Watkins 
V.  Goodall.  188  Mass.  686. 

Consequently  the  landlord  is  not  compelled  to 
remove  ice  and  snow  from  the  steps  leading  to  the 
tenement  house.  Woods  v.  Naumkeag  Steam  C. 
MiU  Co.  184  Mass.  850.  45  Am.  Bep.  844. 

But  where  an  uncovered  piazza  annexed  to  the 
rear  of  a  building  over  which  was  a  right  of  way 
for  the  common  use  of  all  the  tenants  of  the  build- 
ing became  covered  with  ice  by  reason  of  water 
flowing  on  it  from  a  defective  pipe  connected  with 
the  roof  of  the  building,  the  owner  was  held  liable 
for  injuries  received  by  a  tenant  in  slipping  on  it. 
Watkins  v.  GoodalL.8U]:>r(i. 

Failure  to  furnish  proper  light  may  render  the 
landlord  liable.  Marwedel  v.  Cook  (Muss.)  June  20. 
1801. 

In  apparent  conflict  with  the  foregoing  are  the 
three  following  cases.  In  each  of  these  cases  the 
reasoning  is  directly  opposed  to  the  former  oases 
but  in  each  also  there  was  an  element  which  would, 
under  the  above  rules,  have  compelled  the  rendition 
of  the  decision  reached  without  antagonizing  the 
main  doctrine  of  the  landlord's  liability. 

In  Pureell  v.  English.  86  Ind.  34,  44  Am.  Rep.  855, 
the  court  said:  ^*It  is  difficult  to  perceive  how  the 
fact  that  the  landlord  hired  out  apartments  to 
separate  tenants,  and  that  the  common  stairway 
was  the  common  passage  for  ail.  can  exert  a  con- 
trolling influence  upon  the  question  of  the  land- 
lord's liability.  The  landlord's  duty  Is  the  same 
whether  he  demises  to  one  or  to  many  so  far  as 
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concerns  his  liability  to  the  tenant  for  personal  in- 
juries caused  by  a  failure  to  repair."  And  the 
landlord  was  held  not  liable  to  a  tenant  injured  by 
a  fall  caused  by  the  accumulation  of  ice  and  snow 
ou  the  common  stairway.  But  the  court  recognized 
a  possible  liability  for  defects  which  are  permanent 
Or  grow  out  of  the  character  of  the  structure,  and 
under  the  cases  of  Watkins  v.  Goodall,  and  Woods 
V.  Naumkeag  Steam  C.  MiU  Co.,  suftra^  the  landlord 
is  not  compelled  to  remove  ice  and  snow. 

In  Cole  V.  MoKey,  66  Wis.  600.  57  Am.  Bep.  298, 
the  court  holds  that  the  landlord  cannot  be  held 
liable  for  injuries  caused  by  the  leased  prem- 
ises gretting  out  of  repair  during  the  term  un- 
less it  was  by  reason  of  his  own  wrongful  act  or 
failure  to  perform  a  known  duty,  although  the 
premises  were  let  to  several  tenants  and  the  injury 
is  caused  by  a  want  of  repairs  in  a  passageway 
common  to  all;  and  that  there  is  no  duty  on  his 
part  to  repair.  But  it  appeared  in  tluit  case  that  the 
landlord  was  ignorant  of  the  defect  and  that  the 
tenant  was  occupying  without  any  rightful  au- 
thority. 

So  in  Humphrey  v.  Wait,  22  U.  C.  C.  P.  580,  Where 
one  of  several  tenants  of  an  apartment  house  sus- 
tained injuries  by  stepping  through  a  hole  in  the 
floor  of  a  common  passage,  the  landlord  was  held 
not  liable.  But  in  that  case  it  appeared  that  the 
tenant  knew  of  the  defect  when  she  took  possession. 

Duly  as  to  slnks^  water  f  Kpex,  etc. 

In  a  modem  tenement  house  the  sinks  and  water- 
closets  are  things  which  the  landlord  is  required  to 
look  after  and  keep  in  good  condition  as  a  matter 
of  necessity,  since  no  occupant  of  rooms  whose 
term  is  necessarily  short  and  uncertain  can  t>e  re- 
quired to  perform  the  duty.  Fash  V.  Kavanagh,24 
How.  Pr.  848. 

The  landlord  of  a  tenement  is  bound  to  keep  in 
condition  the  pipes  used  in  common  by  the  occu- 
pants of  sevenU  different  flats.  Fitch  v.  Armour, 
80N.  Y.  S.B.246. 

Where  a  tenant  of  a  portion  of  the  building 
suffers  loes  by  reason  of  the  escape  of  water  from 
pipes  for  the  use  and  under  the  control  of  the 
landlord  who  occupies  the  remainder  of  the  build- 
ing, the  landlord  will  be  liable  therefor.  Priest  v. 
Nichols,  116  Mass.  401. 

But  where  a  water-service  pipe  which  was  reason- 
ably sufficient  for  the  purpose  for  which  it  was 
designed  burst  without  any  negligence  on  the  part 
of  the  landlord,  he  was  not  liable.  Anderson  v. 
Oppenheimer,  L.  B.  5  Q.  B.  Div.  6Q& 
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Mass.  186;  HaumeU  v.  &myih,  7  C.  B.  N.  8. 
731;  Sullivan  v.  Waters,  14  Ir.  C.  L.  460; 
Parker  v.  F&rUand  Pub,  Co.  69  Me.  173.  31 
Am.  Rep.  262;  Bonner  v.  Ogtlvie,  49  Hun, 
229. 

$veo  if  Hoyt  promised  to  have  the  ceiling 
mended,  that  would  not  bind  the  defendant, 
for  he  was  not  authorized  to  make  such  a 
promise. 

Marsh  v.  CMckering,  2  Cent.  Rep.  419,  101 
K  Y.  396. 

If  the  defendant  were  guilty  of  negligence, 
then  the  plaintiff  and  the  daughter  were.  If 
ihe  daughter  thought  the  ceiling  would  fall,  as 
she  said  it  would,  it  was  negligence  in  her  to 
risk  herself  under  it.  She  mignt  not  go  under 
the  ceiling,  take  her  chances  of  a  fall,  and  then 
4dlege  negligence  on  the  part  of  defendant. 

CahiU  V.  Hilton.  9  Cent.  Rep.  255,  106  N. 
Y.  518. 

The  plaintiff's  daughter  was  fourteen  years 
of  age,  and  hence  eui  juris. 

Tucker  v.  New  York  Cent.  &  H.  R.  Co.  124 
N.  Y.  316. 

The  landlord  is  not  liable  in  the  absence  of 
«  statute  enjoining  the  duty  to  keep  the  ceil- 
ings safe.    The  common-law  rule  prevails. 

Willy  V.  MuUedy,  78  N.  Y.  311,  34  Am. 
Rep.  536;  Brennan  v.  fjadiat,  6  N.  Y.  S.  R. 
1379. 

Even  if  Hoyt  promised  and  had  power  by 


promise  to  bind  defendant,  that  did  not  relieve 
the  plaintiff  or  his  daughter  from  the  duty  to 
exercise  care  and  keep  out  of  the  way  of  danger. 

Marsh  V.  Ghiekering,  2  Cent.  Rep.  419,  101 
N.  Y.  396;  Morrison  v.  Erie  R.  Go.  56  N.  Y. 
302;  Hunter  v.  Cooperstown  d  8.  V.  R.  Co.  2 
L.  R.  A.  832,  112  N.  Y.  377, 12  L.  R.  A.  429, 
126  N.  Y.  22;  Kelly  v.  Manhattan  R.  Co.  8  L. 
R.  A.  74,  112  N.  Y.  461;  Martin  v.  PeUit,  5L. 
R.  A.  794, 117  N.  Y.  123. 

The  owner  is  not  an  insurer.  ^ 

Losee  v.  Buchanan,  61  N.  Y.  476,  .10  Am. 
Rep.  623;  Losee  v.  Clute,  51  N.  Y.  494, 10  Am. 
Rep.  638;  Tallman  v.  Murphy,  120  N.  Y.  360; 
7\tcker  v.  Neio  York  Cent  dt  H.  R.  Co.  124  N. 
Y.  317;  IVmlin  v.  Standard  Oil  Co.  126  N.  Y. 
524. 

When  premises  are  let,  to  which  access  can 
only  be  had  over  other  property  of  the  land- 
lord, a  way  to  the  demised  premises  is  implied. 
Hence  the  right  to  use  the  hallway  passed  to 
theplaintiff  as  tenant  under  the  lease. 

Willard,  Real  Estate,  194;  Holmes  v.  Sedy, 
19  Wend.  507;  New  York  L.  Ins.  db  T.  Co,  v. 
Milnar,  1  Barb.  Ch.  353,  6  L.  ed.  414. 

Mr.  Clifford  A.  H.  Bartlett,  for  respond- 
ent: 

The  action  is  maintainable. 

I.  The  hallway  was  a  common  passage  used 
by  all  the  tenants  as  the  only  means  of  ingress 
and  egress  to  and  from  their  rooms. 


Duty  to  repair  roof, 

• 

Id  Pomfret  v.  Bicrof t,  1  Saund.  821,  the  holding 
of  the  court  that  an  action  would  Ue  against 
the  landlord  for  permitting  a  pump  used  in  com- 
mon to  become  out  of  repair  was  reversed,  and  it 
seenis  that  the  principle  of  the  illustration  given 
by  the  Judge  in  argument  that  if  a  man  demises 
the  middle  room  of  a  house  and  afterwards  will  not 
repair  the  roof  whereby  the  leasee  cannot  enjoy 
the  middle  room  an  action  will  lie,  was  overruled 
by  the  reversal.  See  also  Tenant  v.  Ooldwin,  1 
£alk.  361. 

In  this  country  the  decisions  are  by  no  means 
uniform.  Thus  it  has  been  held  that  the  duty  of 
maintaining  a  roof  in  reasonably  good  condition 
for  the  benefit  of  the  occupants  of  the  building 
is  imposed  upon  the  landlord  where  he  has  ex- 
clusive posseaeion  of  it  and  the  building  is  leased 
in  separate  holdings  to  several  different  tenants. 
Rauth  V.  Davenport,  87  N.  T.  8.  R.  674,  distinguish- 
ing Doupe  V.  Genln,  45  N.  Y.  110,  6  Am.  Rep.  47. 
8ee  also  Glickauf  v.  Maurer,  75  11  i.  289,  20  Am. 
Rep.  288. 

Also  that  an  action  lies  by  the  tenant  of  the  lower 
etoryofa  building  against  the  landlord,  who  has 
the  care  and  control  of  the  upper  stories,  for  an 
injury  to  his  goods  caused  by  tiie  rain  descending 
through  the  roof,  iJF  it  happens  through  the  land- 
lord's negligence  in  the  management  of  the  part  of 
the  building  in  his  control.  Toole  v.  Beckett,  67 
Me.  544,  24  Am.  Rep.  54.  Contra.  Krueger  v.  Fer- 
rant,  2e  Minn.  386,  43  Am.  Rep.  228;  Walker  v.  Gil- 
bert, 2  Robt.  214. 

In  any  event  the  landlord  in  posBession  of  the 
upper  floors  is  not  bound  to  guard  against  acci- 
dents such  as  a  rat  knawing  through  a  water  tank 
and  letting  the  water  run  down  on  the  tenant  be- 
low, doing  damage.  Carstairs  v.  Taylor,  L.  R.6 
Ezeh.  217. 

Where  the  statute  requires  the  landlord  to  repair, 
and  he  occupied  a  room  in  the  building  over  that 
of  the  tenant,  notice  to  him  of  a  defective  roof  was 
held  unnecessary.  Guthmen  v.  Castleberry,  49  Ga. 
1T2. 
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Duty  OS  to  side  waXts, 

There  is  also  much  conflict  in  regard  to  the  land- 
lord's duty  as  to  side  walls. 

In  Missouri  there  was  an  attempt  to  extend  the 
doctrine  of  Looney  v.  McLean,  129  Mass.  33,  87  Am. 
Rep.  205,  to  the  case  of  the  fall  of  the  main  wall  of 
a  tenement  house  which  remained  in  the  exclusive 
possession  of  the  landlord,  and  the  court  held  that 
if  the  fall  of  the  wall  was  caused  by  the  landlord's 
negligence  the  tenant  could  recover  tor  the  re8u1t7 
ing  injury.    Ward  v.  Fagan,  28  Mo.  App.  116. 

But  tjiat  case  was  transferred  to  the  supreme 
court,  which  held  that  *'a  landlord  is  not  bound  to 
to  keep  the  leased  premises  in  repair  in  the  absence 
of  express  covenant,  and  it  is  inunaterial  whether 
the  tenant  be  the  lessee  of  the  whole  premises  or  of 
only  a  part  thereof,"  and  that  ''where  the  main 
wall  of  the  building  fell  through  the  negligence  of 
the  landlord  he  was  not  liable  for  the  injuries 
thereby  caused  to  a  temtnt  of  certain  rooms  in  the 
buUding.  Ward  v.  Pagln,  10  L.  R.  A.  149, 101  Mo. 
669.  20  Am.  Bt.  Rep.  650. 

So  the  lessee  of  a  store-room  of  a  building  was 
held  not  entitled  to  recover  for  damages  caused  by 
the  swelling  and  bulging  out  of  the  side  walls  of  the 
building  whereby  the  store-room  became  unten- 
antable. Kline  v.  McLain,  5  L.  R.  A.  400,  88  W.  Va. 
82. 

The  court  applied  the  general  rule  of  non-liabil- 
ity to  the  case  of  a  building  falling  because  of  ex- 
cavations on  an  adjoining  lot  and  crushing  furni- 
ture belonging  to  a  tenant,  who  occupied  only  the 
basement  story,  in  Sherwood  v.  Seaman,  2  Bosw. 
127. 

On  the  other  hand  It  has  been  held  that  a  tenant 
of  part  of  a  dwelling-house,  the  residue  of  which  is 
occupied  by  other  tenants,  is  not,  in  the  absence 
of  express  agreement,  bound  to  repair  defects  in 
the  building  of  a  general  character  extending  be-, 
yond  the  premises-  occupied  by  him;  and  if  the 
landlord  negligently  suffers  the  building  to  become 
unsafe  and  fall  he  is  liable  to  the  tenant  for  injur- 
ies thereby  caused  to  the  property  of  the  latter. 
Bold  V.  O'Brien,  12  Daly,  163.  H.  P.  F. 
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n.  To  Deither  of  the  tenants  was  the  hall- 
way demised. 

III.  Its  control  remained  in  the  appellant  as 
landlord, 

IV.  The  oeilinc  was  unsafe. 

y.  pf  which  the  landlord  had  notice. 

Eenkel  v.  Murr,  31  Hun,  28;  Donahue  v. 
Kendall,  18  Jones  &  8.  888;  Bold  v.  (/Srien, 
12  Daly,  163:  Spellman  v.  Bannigan,  36  Hun, 
176. 

Bradley,  J.,  delivered  the  opinion  of  the 
court: 

The  alleged  cause  of  action  was  for  loss  of 
serrice  and  medical  expenses  in  consequence  of 
the  injury  to  the  plaintiff's  daughter;  and  the 
liahility  of  the  defendant  was  dependent  up- 
on the  fact  that  the  injury  was  solely  attribu- 
table to  bis  negligent  failure  to  perform  a  duty 
assumed  by  him  in  his  relation  of  landlord  to 
the  plaintiff  as  his  tenant.  If  the  hallway  had 
been  part  of  the  premises  demised  to  the  plain- 
tiff there  would  have  been  no  liability  of  the 
defendant  to  him.  But  the  argument  of  the 
defendant's  counsel,  founded  upon  the  propo- 
sition that  such  was  the  relation  of  the  parties 
to  that  portion  of  the  building,  does  not  seem 
to  be  applicable  to  the  present  case.  It  was  a 
four-floor  tenement  house.  The  apartments  on 
the  second ,  third  and  fourth  floors  were  sep- 
arately rented  for  use  by  families  as  dwelling 
places.  The  plaintiff  had  rented,  and  with  his 
family  occupied,  the  fourth  or  top  floor. 
Other  families  occupied  the  second  and  third, 
and  on  the  ground  floor  was  a  drug-store,  and 
a  hallway  common  to  the  occupants  of  the 
floors  above,  it  was  the  means  provided  for 
their  passageway  for  ingress  and  egress  into 
and  from  the  buildine  in  going  to  and  from  the 
apartments  from  and  into  the  street.  It  was 
essentially  provided  for  that  purpose,  and  nec- 
essarily common  to  the  use  of  such  occupants. 
Their  right  of  passage  through  it  was  necessary 
to  the  availability  for  occupancy  of  the  apart- 
inents  rented  by  them.  It  was  provided  for 
their  use  in  passing  to  and  from  the  apart- 
ments demised  to  them,  of  which  it  constituted 
no  part.  It  was  therefore  subject  to  their 
right  of  passage  in  it,  under  the  control  of  the 
defendant,  who  was  the  owner,  and  their  land- 
lord, and  upon  him  was  tfae  duty  of  exercising 
reasonable  care  in  keeping  the  hallway  in  suit- 
able repair  and  condition  for  tfae  use  m  safety 
by  his  tenants  of  apartments  on  the  floors  above 
it.  Do7iahne  v.  Kendall,  18  Jones  &  S.  886, 98 
N.  Y.  685:  Palmer  v.  Bearing,  98  N.  Y.  7; 
Looney  v.  McLean^  129  Mass.  ?3,  87  Am.  Rep. 
295;  Lindsey  v.  Leighton\  150  Mass.  285;  P«7v. 
Reinhart,  127  N.  Y.  881,  12  L.  R.  A.  848. 

The  evidence  permitted  the  conclusion  of  neg- 
ligence of  the  defendant.  For  some  time  prior 
to  the  injury  water  had  been  leaking  through 
the  plastered  ceiling  at  the  place  from  which 
the  plaster  fell  and  struck  the  girl;  and  the 
plaintiff,  his  wife,  and  the  daughter  testified 
that  they  had  called  the  attention,  to  the  con- 
dition of  the  ceiling  at  tb at  place,  of  Mr.  Hoyt, 
who  collected  \\t%  rents  for  the  defeodant,  and 
to  whom  the  plaintiff  was  referred  by  the  de- 
fendant when  he  sought  to  rent  apartments  in 
the  building,  and  who  also  gave  attention  to 
the  repairs  made  on  it;  and  that  Hoyt's  atten- 
^on  was  also  called  to  the  danger  that  the  plas- 
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tering  would  fall  from  the  place  so  affected*, 
and  he  said  it  v^ould  be  repaired.  Although 
there  was  some  controversy  aboutjtbe  relation 
of  Hoyt  to  the  plaintiff  in  respect  to  the  busl> 
ness  about  the  building,  the  conclusion  was 
warranted  that  his  knowledge  of  this  condition- 
of  this  ceiling,  as  between  the  plaintiff  and  de- 
fendant, was  such  as  to  charge  the  latter  with 
notice  of  it,  and  with  negligence  for  omission 
to  repair  it  prior  to  the  time  of  the  injury,  and 
it  was  a  fair  Question  for  the  jury  whether  the 
yielding  and  railing  of  the  plaster  was  reason- 
ably to  be  apprehended  from  the  fact  that  wa- 
ter was  leaking  through  and  dropping  from  it 
as  it  did.  The  question  of  the  defendant's, 
neglieence  was  properly  submitted  to  the  jury.. 
The  fact.that  the  plaintiff  and  his  daughter 
had  been  advised  of  the  condition,  and  mav 
have  apprehended  that  the  plaster  might  fall 
from  that  place  in  the  ceiling,  did  not  neces- 
sarily charge  them  or  the  daughter  with  con- 
tributory negligence  in  passing  under  it  at  the- 
time  in  question.  While  the  duty  was  im- 
posed upon  her  of  using  due  care  to  avoid  dan- 
ger, it  cannot,  as  matter  of  law.  be  said  tfaat 
she  failed  in  that  respect  bv  not  constantly- 
having  in  mind  the  condition  of  the  ceiling^ 
when  passing  through  the  hallway.  This  was- 
her only  passageway  into  the  street,  and  from 
it  in  going  to  the  apartment  in  which  she- 
dwelt.  She  had  been  out  and  was  returninir 
when  the  accident  occurred.  The  impaired 
condition  of  tfae  ceiling  was  not  in  the  line  of 
her  vision  as  she  proceeded  through  the  ball^ 
but  to  see  it  she  would  be  requirea  to  look  up- 
ward rather  than  forward.  And,  as  was  said 
in  Palmer  v.  Bearing,  98  N.  Y.  11:  "It 
would  be  an  extremely  harsh  rule  which  should 
require"  her  "who  was  called  so  often  to  pass, 
this  place  to  have  kept  her  mind  invariably 
€xed  upon  its  character,  and  to  make  her  re- 
sponsible for  an  omission  to  exercise  incessant 
vigilance  in  passine"  it.  The  girl  was  not 
necessarily  chargeable  with  negligence  for  hav- 
ing for  the  time  being  forgotten  the  condition 
of  tfae  ceiling,  or  for  having  her  thoughts  or 
attention  diverted  from  it  at  the  time  of  the  oc- 
currence. WeedY,  BalUUm  Spa,  76  N.  Y.  829; 
Bassett  v.  Fiih,  75  N.  Y.  808.  807. 

On  this  review  all  questions  of  fact  arising- 
upon  a  conflict  of  evidence  must  be  deemed 
disposed  of  by  the  verdict,  and  in  its  support 
the  plaintiff  is  entitled  to  the  benefit  of  the  in- 
ferences legitimately  derivable  from  the  evi- 
dence. There  was  no  error  in  the  charge  or  re- 
fusal of  the  court  to  charge  on  the  subject  of 
damages  for  loss  of  service.  It  api)eared  that 
the  daughter,  who  was  then  between  thirteen 
and  fourteen  years  of  age,  was  accustomed  to 
perform  services  in  doing  housework.  This 
question  was  for  the  juiy,  and  the  recover}-  of 
damages  for  loss  of  service  is  not  in  such  cases 
limited  to  those  sustained  prior  to  the  trial; 
but,  when  the  evidence  justifies  the  conclusion 
that  they  will  continue  thereafter,  prospective 
damages  may  be  awarded.  Brete  v.  f^ixiJi  Are, 
i?.  Co.  26  N.  Y.  49:  Cvming  v.  Broolclyn  City 
R.  Co.  109  N.  Y.  95,  12  Cent.  Rep.  219. 

The  case  was  fairly  submitted  to  the  Jury, 
and  there  was  no  error  in  any  of  the  rulings  to- 
which  exception  was  taken. 

The  judgment  should  he  affirmed. 

All  concur. 
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The  general  assembly  of  an  anlnoor- 
porated  ors^anlsation  cannot  be  invest- 
ed by  the  constitution  of  the  order  with  irovem- 
mental  power  which  will  enable  it  by  its  own 
edict,  without  a  bearingr,  not  only  to  dissolve  a 
local  assembly,  but  devest  the  latter  of  its  title  to 
property  derived  from  its  own  members  and  vest 
it  in  itself.  , 

(December  1, 189L) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  afflrmiog  a  judgment  en- 
tered in  the  office  of  the  clerk  of  Montgomery 
County  upon  the  report  of  a  referee  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  upon  a  promissory 
note.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Edward  J.  Meefl^an  with  Mr.  N.  H 
Anibaly  for  appellants: 

A  refusal  of  oflScers  of  a  national  organiza- 
tion to  comply  with  the  constitution  or  a  repu- 
diation of  the  general  order  deprives  said  offi- 
cers of  the  right  to  act  as  such. 

McFaddeii  v.  Murphy,  149  Mass.  841. 

If  the  subordinate  lodge  is  inc4)rporated,  the 
^neral  body  cannot  revoke  the  charter,  but  it 
is  otherwise  where  it  is  unincorporated. 

District  Grand  Lodge  B,  B.  v.  Jedi^ah  Lodge, 
2  Cent.  Rep.  651,  65  Md.  286. 

Withdrawing  from  the  order  forfeits  all 
rights  under  the  charter. 

AUmann  ▼.  Benz,  27  N.  J.  Eq.  881. 

Where  a  lodge  of  odd  fellows  determines 
who  are  not  members,  the  courts  will  not  in- 
terfere. 

State  V.  Odd  Fellows  Grand  Lodge,  8  Mo. 
App.  148. 

Courts  should  not,  as  a  general  rule,  inter- 
fere with  the  contentions  and  quarrels  of  vol- 
untary associations,  and  those  who  have  griev- 
ances should  be  required  in  the  first  instance  to 
resort  to  the  remedies  for  redress  provided  by 
their  rules  and  regulations. 

Lafond  v.  Deems,  81  N.  Y.  514;  Chamberlain 
V.  Lincoln,  129  Mass.  70;  Fischer  v.  Raab,  57 
How.  Pr.  87;  Harrington  v.  Workingmen's 
Ben.  Ajsso.  70  Ga.  840;  Olery  v.  Brown,  51 
How.  Pr.  92;  WhiU  v.  Brownell,  2  Daly,  329, 
4  Abb.  Pr.  N.  S.  162.  See  also  Bums  v. 
Bricklayers  Ben.  Union,  24  Abb.  N.  C.  150. 

The  legal  effect  of  the  unreversed  action  of 
the  general  executive  board  was  to  deprive  the 
plaintiff  and  his  associates  as  knights  of  labor 
of  the  title  to  the  note  in  suit. 

White  V.  Brownell,  supra. 

With  regard  to  the  decisions  of  ecclesiastical 
tribunals,  civil  courts  cannot  mquire  whether 
they  have  proceeded  according  the  laws  and 
usages  of  their  church  or  whether  they  have 

NoTB.— There  seems  to  be  no  authority  on  the 
precise  question  involved  in  the  above  case  except 
that  cited  by  the  court.  (Austin  v.  Searing,  16  N. 
Y.  HZ,  09  Am.  Dec  066.) 
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decided  correctly,  but  their  decisions  are  final 
and  binding  upon  the  parties  and  courta. 

Connitt  v.  Reformed  P.  D.  Church  of  New 
Prospect,  54  N.  Y .  651.  See  also  Watson  v. 
Jones,  80  U.  S.  13  Wall.  679,  20  L.  ed.  666; 
Belton  V.  Hatch,  12  Cent.  Rep.  606,  109  N.  Y. 
598. 

The  members  of  a  voluntary  unincorporated 
society  are  bound  by  the  rules  of  such  society, 
whether  they  are  reasonable  or  not 

Grosvenor  v.  United  8oc.  of  Belieters,  118 
Mass.  78;  Brine  v.  Board  of  Trade,  2  Am.  L. 
Rec.  268;  Thompsons.  Adams,  1  ^ .  N.  C.  281; 
Elsas  V.  Alford,  1  City  Ct.  Rep.  128;  Hirschl, 
Societies,  68. 

Members  having  agreed  to  the  terms  are 
bound  by  them,  unless  they  conflict  with  the 
laws  of  the  State. 

Hyde  v.  Woods,  2  Sawy.  655.  94  U.  8.  528, 
24  L.  ed.  264;  Poultney  v.  Bachman,  81  Hun, 
49;  McKane  v.  Adams,  51  Hun,  629;  White  v. 
Brownell,  2  Daly,  329;  P^le  v.  Young  Men's 
F.  M.  Ben.8oc.e6  Barb.  357;  Snoiv  v.  W?ieeler, 
118  Mass.  179;  Thompson  v.  Adams,  12  Phila. 
484;  EbbingJiousen  v.  W(yrth  Club,  4  Abb.  N. 
C.  801,  and  note;  Robinson  v.  Tates  City  Lodge, 
86  111.  598;  OsceOa  Tribe  No.  11  L  0.  of  R.  M. 
V.  Schmidt,  57  Md.  98;  Karcher  v.  JSupreme 
Lodge  K.  of  H.  137  Mass.  868;  Sperry's  App.  116 
Pa.  891;  State  Y.  Williams,  75  N.  C.  134. 

The  subordinate  lodges  are  bound  by  the 
constitution,  bv-laws,  rules  and  regulations  of 
the  grand  lodge,  because  by  reference  and 
adoption  they  are  made  parts  of  the  laws  of 
the  subordinate  lodges. 

Chamberlain  v.  Lincoln,  129  Mass.  70;  AU- 
mann V.  Bern,  27  N.  J.  Eq.  331 ;  Osceola  Tribe 
No.  11 L  0.  of  R.  M.  V.  Scfimidt,  supra;  Hall 
V.  Supreme  Lodge  K.ofH.24:  Fed.  Rep.  450. 

Mr.  Charles  S.  nisbet*  for  respondent: 

Where  the  note  is  the  propertv  of  the  associ- 
ation the  action  may  be  brought  in  the  name 
of  the  treasurer. 

7\bbetts  V.  Mood,  21  Barb.  650;  Poultney  v. 
Bachman,  10  Abb.  N.  C.  254;  Rbbinglwusen  v. 
Worth  Clvb,  4  Abb.  N.  C.  800,  endnote;  Mc- 
Cabe  V.  Goodfellow,  89  N.  Y.  8.  R.  941;  Na- 
tional Bank  of  SchuylerviUe  v.  VanDerwerker, 
74  N.  Y.  234. 

The  provisions  confiscating  the  property  of 
the  local  assembly  are  void  as  against  public 
policy,  and  courts  will  not  aid  in  enforcing 
them. 

Austin  V.  Searing,  16  N.  Y.  112,  69  Am. 
Dec.  665;  Nem  York  Protective  Asso.  v.  Mc- 
Grath,  23  N.  Y.  8.  R.  209,  and  cases  cited. 

Follett,  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

This  action  was  begun  August  1,  1887,  to 
recover  the  amount  due  on  the  following  note: 

*'  $500.     Amsterdam,  N.  Y. .  Nov.  23d,  1886. 

"  Six  months  after  date  we  promise  to  pay  to 
the  order  of  William  Perrv,  William  Ryland, 
John  Silber,  trustees,  and  Ja^r  Wicks,  treasurer, 
five  hundred  dollars  at  the  First  National  Bank 
of  Amsterdam,  value  received,  with  three  per 
cent.  use.    E.  H.  Monihan,  John  C.  Stack." 

It  is  conceded  that  the  note  was  given  for 
money  owned  by  the  society,  and  loaned  to 
the  defendants,  and  that  no  part  of  it  has  been 
paid.  The  defenses  interposed  were:  (1)  that 
the  note  was  given  for  money  advanced  and 
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used  to  sustain  a  strike^  upon  the  agreement 
that  it  was  not  to  be  paid  if  the  strike  failed, 
and  that  it  did  fail;  (2)  that  the  plaintiff,  as 
treasurer,  could  not  maintain  the  action;  (8) 
that  Local  Assembly  No.  4,119  has  been  dis- 
solved by  a  decree  of  the  General  Assembly  of 
the  Knights  of  Labor  of  America,  and  all  of  the 
property  of  the  former  has  become  vested  in 
the  latter.    The  defendant  testified  that  the 
money  was  advanced  to  promote  a  strike,  upon 
the  agreement  that  it  was  not  to  be  paid  in  case 
the  strike  failed,  and  that  it  did  fail.    This  was 
denied  by  the  plaintiff's  treasurer,  who  made 
the  loan,  and  this  issue  of  fact  was  determined 
by  the  referee  in  favor  of  the  plaintiff.    The 
referee  found  that  Local  Assembly  No.  4,119 
was,  when  the  note  was  given,  and  when  the 
action  was  brought  and  tried,  an  unincorpo- 
rated association  consisting  of  seven  or  more 
persons;  and  if  these  facts  were  well  found, 
the  action  was  properly  brought  in  the  name 
of  the  treasurer.    Code  Civ.  P?oc.  §  1919.    It 
is  conceded  that  when  the  note  was  given  and 
when  this  action  was  tried  an  unincorporated 
voluntary  association,  with  more  than  seven 
members,  existed   at  Amsterdam   under  the 
name  of  "  Local  Assembly  No.  4,119  of  the 
Knights  of  Labor. "    While  the  existence  of  the 
association  is  not  denied,  it  is  urged  as  a  de- 
fense that  the  associated  persons  had  ceased  to 
be  a  local  assembly  of  the  knights  of  labor  by 
reason  of  a  decree  of  the  General  Assembly  of 
the  Order  of  Knights  of  Labor  of  America, 
which  assumed  to  annul  the  charter  of  Local 
Assembly  No.  4,119,  and  directed  that  all  of 
its  property  should  be  turned  over  to  the  secre- 
tary of  the  general  assembly.    There  exists  in 
America  a  voluntary  unincorporated  associa- 
tion of  persons  known  as  **  Knights  of  Labor," 
having  a  written  constitution,  sections  1  and  2 
of  article  1  of  which  provide:    **  Section  1. 
This  body  shall  be  known  as  the  'General  As- 
sembly of  the  Knights  of  Labor  of  America,' 
and  shall  be  composed  of  representatives  or 
alternates  selected  according  to  article  11  of 
this  constitution.     Sec.  2.  This  general  assem- 
bly has  full  and  final  jurisdiction,  and  is  the 
highest  tribunal  of  the  order  of  the  knights  of 
labor.    It  alone  possesses  the  power  and  au- 
thority to  make,  amend,  or  repeal  the  funda- 
mental and  general  laws  and  regulations  of  the 
order;  to  finally  decide  all  controversies  aris- 
ing in  the  order;  to  issue  all  charters  to  the 
slate,  district,  and  local  assemblies.    .     .     ." 
How  the  **  representatives  or  alternates"  com- 
posing the  general  assembly  are  selected  does 
not  appear,  as  the  second  article  of  the  consti- 
tution is  not  given.    The  constitution  also  pro- 
vides:   "A  district  assembly  shall  be  composed 
of  duly  accredited  delegates  from  at  least  five 
local  assemblies;"  but  bow  they  are  selected  is 
not  disclosed.    It  does  appear  that  the  organi- 
zations known  as  *'  local  assemblies"  are  the 
units  of  the  society,  >and  that  they  are  connect- 
ed, in  some  manner  not  shown  by  the  record, 
with  district  assemblies,  and  that  both  local 
and  district  assemblies  are  attached  and  owe 
allegiance  to  the  general  assembly.     It  does  not 
appear  from  the  record  that  any  contractual 
relations  exist  between  the  district  and  local  as- 
sociations; or  between  them,  or  either  of  them, 
and  the  general  assembly.    The  case  was  de- 
eded on  the  theory  that  the  general  assembly 
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possessed,  and  could  rightfully  exercise,  auto- 
cratic governmental  powers  over  all  subordi- 
nate branches  of  the  society;  and  that  it  could, 
by  its  order,  without  a  hearing,  expel  from  the 
organization  any  local  or  district  assembly,  and 
bv  that  act  become  entitled  to  all  the  property 
o^  the  assembly  whose  charter  should  be  re- 
voked. 

In  August,  188^,  more  than  seven  residents 
of  Amsterdam,  after  having  effected  a  prelimi- 
nary organization,  were  chartered  under  the 
name  of  "Local  Assembly  No.  4,119  of  the 
Kniffhts  of  Labor**  by  the  (General  Assembly  of 
Knights  of  Labor  of  America,  and  were  at- 
tached to  District  Assembly  No.  126.  The  dis- 
trict and  local  assembly  continued  attached  to 
the  general  assembly  until  May  26, 1887,  when 
the  charter  of  District  Assembly  No.  126,  and 
the  charters  of  all  of  the  local  assemblies  at 
tached  thereto  (including  No.  4,119),  were  re- 
voked and  annulled  for  disobedience  of  the 
orders  of  the  general  assembly,  and  the  master 
workmen  of  the  district  and  local  assemblies 
were  directed  to  deliver  their  property  to  the 
general  secretary  of  the  general  assembly,  pur- 
suant to  section  1  of  article  5  of  the  Constitu- 
tion of  the  general  assembly,  which  provides: 
"Art.  5,  §  1.  It  shall  be  the  duty  of  the  dis- 
trict recording  secretary  to  collect  and  take 
charge  of  the  charter,  seals,  books,  money,  and 
other  property  of  any  locals  attached  to  the  dis- 
trict assembly  that  may  lapse,  and  shall  give 
receipt  to  the  officer  of  the  local  surrendering 
the  same."  Local  Assembly  No.  4,119dec]ined 
to  surrender  its  property,  including  the  note  in 
suit,  to  the  general  secretary,  but  continued  its 
local  organization,  and  retained  possession  of 
its  property,  in  defiance  of  the  order  of  the  gen- 
eral assembly. 

It  is  asserted  that  the  order  of  the  general 
assembly  ipso  facto  devested  the  local  assembly 
of  its  title  to  the  note  in  suit,  as  well  as  to  all 
other  property  held  by  it.  This  contention 
cannot  be  sustained,  on  principle  or  authority. 
The  precise  question  was  determined  iaAtuttn 
V.  Searing,  16  N.  Y.  112,  69  Am.  Dec.  665. 
which  arose  over  the  title  of  Cayuga  Lodge 
No.  80  of  the  Independent  Order  of  Odd  Pel- 
lows  to  certain  property  in  its  possession.  In 
that  case,  as  in  this,  there  was  a  supreme  tribu- 
nal called  the  ''Grand  Lodge  of  the  Independ- 
ent Order  of  Odd-Fellows  in  the  United  States 
of  America,"  and,  like  the  knights  of  labor,  it 
had  district  organizations.  By  the  constitu- 
tion of  the  odd-fellows,  the  grand  lodge  of  the 
district  had  power  to  revoke  the  charters  of  all 
local  lodges,  and,  when  revoked,  to  take  pos- 
session of  their  property.  The  charter  of  Ca- 
yuga Lodge  No.  80  was  revoked  for  an  alleged 
act  of  insubordination,  and  a  decree  confiscat- 
ing its  property  was  promulgated.  Neverthe- 
less the  members  of  the  lodge  refused  to  sur- 
render their  property,  but  retained  possession 
of  it.  Afterwards  a  new  lodge  was  chartered 
at  Auburn  by  the  grand  lodge  of  the  United 
States,  and  given  the  same  name  and  number 
as  the  old  lodge,  but  composed  of  different  per- 
sons from  those  associated  as  members  of  the 
first  lodge.  By  the  charter  irranted  to  the  new 
lodge  allof  the  property  which  the  grand  lodge 
claimed  to  have  acquired  title  to  by  confisca- 
tion was,  in  form,  transferred  to  the  new  lodge. 
An  action  was  brought  by  the  persons  asso- 
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ciated  and  represented  by  the  new  lodge  against 
the  persons  associated  and  represented  by  the 
old  lodge  for  the  recovery  of  the  property  in 
the  possession  of  the  old  lodge.  It  was  held 
that  the  provision  in  the  constitution  df  the 
order,  giving  to  the  grand  lodge  power  to  con- 
fiscate the  property  of  subordinate  lodges,  could 
not  be  enforci^  in  the  courts;  and  that  the  de- 
cree of  the  grand  lodge,  revokin/^  the  charter 
of  the  insubordinate  local  lodge,  did  not  devest 
it  of  its  propertv,  and  that  the  plaintiff  could 
not  recover.  Tbis  judgment  has  remained  un- 
questioned for  more  than  a  third  of  a  century, 
and  is  the  law  of  this  State  to-day. 

As  before  stated,  this  case  was  not  tried  upon 
the  theory  that  the  or^uizations  which  consti- 
tute the  order  of  knights  of  Tabor  are  bound 
together  by  any  contract,  or  tbat  Local  Assem* 
bly  No.  4,119  had ""  contracted  with  the  general 
assembly  that,  under  certain  circumstances,  its 
property  should  be  transferred  to  and  become 
that  of  the  general  assemblv,  but  upon  the  the- 
ory that  the  general  assembly  was  vested  with 
fovern mental  powers,  and  could,  by  its  edicts, 
evest  the  title  of  any  district  or  local  assembly 
to  its  property,  and  vest  it  in  itself,  without  a 
hearing.  This  position  cannot  be  sustained. 
The  property  of  Local  Assembly  No.  4,119  was 
not  derived  from  the  general  assembly,  but  was 


contributed  and  owned  by  the  associated  mem- 
bers of  No.  4,1 19,  and  held  by  an  absolute  title, 
as  perfect  and  unconditional,  so  far  as  is  shown 
by  the  case,  as  is  the  title  by  which  any  person 
or  corporation  holds  its  individual  property. 
.To  hold  that  the  general  assembly  can  by  a 
decree  devest  the  title  to  property,  and  vest  it 
in  itself,  is  giving  to  it  a  power  which  is  for- 
bidden to  be  exercised  by  Congress,  or  by  the 
Legislature  of  any  State.  Bills  confiscating 
the  property  of  citizens,  or  of  associations, 
without  judicial  process,  are  forbidden  by  the 
Constitution;  and  no  person,  corporation,  or 
association  authorized  to  acquire  and  hold 
property  can  be  devested  of  it  by  the  fiat  of 
any  organization,  nor  in  any  way  without  its 
consent,  or  by  due  process  of  law.  This  case 
is  quite  different  from  those  arising  over  the 
expulsion  of  members  from  clul)s  and  volun- 
tary associations  for  violations  of  rules.  In 
those  cases  the  rights  of  the  individual  mem- 
bers are  fixed  by  contract,  and  it  is  held  that  a 
member  may  be  expelled  by  the  association  for 
violating  the  terms  of  the  compact,  provided, 
however,  that  due  notice  of  the  proposed  ac- 
tion and  an  opportunity  for  defense  be  given . 

The  judgmtnt  should  be  affirmed,  with  costs. 

All  concur. 
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The  appropriation  and  use  of  the  name 
*'01d  Sleuth*'  to  dea^nate  serial  pnb- 
lications  of  detective  stoneB  does  not  give  a 

I  riffht  in  tbe  word  "Sleutb,"  which  will  be  pro- 
tected a^rainst  the  use  of  that  word  by  others  in 
entitling  Bimilar  stories. 

(December  1, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 


First  Department,  afilrming  a  judgment  of  a 
Special  Term  for  New  York  County,  enjoining 
defendant  from  using  the  name  "  Sleuth"  in 
connection  with  the  publication  of  works  of 
fiction,  and  awai;ding  plaintiff  a  certain  sum 
as  profits  derived  by  defendant  from  the  un- 
lawful use  of  such  word.    Meversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  William  H.  Townley,  for  appellant: 

To  entitle  one  to  an  injunction  there  must 
be  such  a  similarity  of  designation  on  the  part 
of  defendant  as  to  be  likely  to  mislead  pur- 
chasers. 

*  "Punch,"  published  at  Sd.,  was  not  infringed 
by  ''Punch  and  Judv,"  published  at  Id.    "Our/ 
Young  Folks,  an  Illustrated  Magazine   for 


SoTE.—Tradc^nuurk8:  infringement  by  simUcurity  of 

names  of  articles. 

In  addition  to  tbe  numerous  instances  given  in 
the  briefs,  we  add  the  following  instances  of  simi- 
larity of  names  of  articles  alleged  to  constitute  in- 
fringement : 

The  words  "golden  chain"  on  a  box  of  cigars  is 
not  in  itself  an  infringement  of  the  words  'V  olden 
orown'^  similarly  used ;  but  may  l)e  so  with  other 
simliarities  of  the  label.  Parlett  v.  Ouggenhei  mer, 
8  Cent.  Rep.  796,  87  Md.  542. 

The  words  "LePage^s  Liquid  Glue*^  are  infringed 
by  "LePage^s  Improved  Liquid  Glue.^^  Russia 
Cement  Co.  v.  LePage,  6  New  Bng.  Rep.  677,  U7 
Mass.  800. 

The  words  '*New  York  Dental  R  .om8'*^on  a  busi- 
ness £-ign  are  infringed  by  the  words  *^Newark 
Dental  Rooms."  Sanders  v.  Jacob,  2  West.  Rep. 
409, 20  Mo.  App.  96. 

The  words  "Cterman  Sweet  Chocolate"  are  in- 
fringed by  tbe  words  **8wcet  German  Chocolate." 
Pierce  v.  Gulttard,  68  Cal.  68,  68  Am.  Rep.  1. 
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I  The  words  "Brown's  Iron  Bitters"  were  held  not 
infringed  by  the  words  "Brown's  Iron  Tonic"  on 
diflTerent  bottles  and  labels.  Brown  Chemical  Co. 
V.  Meyer,  130  U.  S.  540, 35  L.  ed.  247. 

The  words  **The  Good  Things  of  life"  as  the 
title  of  a  collection  of  illustrations  taken  from  the 
Journal  "Life"  are  not  infringed  oy  the  "Spice  of 
Life"  taken  fi-om  a  different  paper  where  the 
makeup  of  the  two  collections  is  quite  dissimilar. 
Stokes  V.  Allen,  66  Hun,  526. 

The  words  "Perry's  Medicated  Balm"  wei  e  held 
infringed  by  **Truefltt's  Medicated  Balm."  Perry 
V.  Truetltt,  6  Beav.  6«. 

The  words  "London  Conveyance  Co.,"  used  on  a 
line  of  public  carriages,  were  held  Infringed  by 
tae  use  of  the  words  "London  Conveyance"  to- 
gether with  the  words  "Original  Conveyance"  for 
company,  on  another  par.  of  the  carriage.  Knott 
V.  Morgan,  2  Keen,  213. 

It  will  be  remembered,  of  course,  that  a  name 
which  in  itself  does  not  infringe  may  do  so  with 
other  points  of  resemblance  in  labels  or  any  styla 
of  packages.  B.  A.  R. 
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Boys  aod  Girls,"  held  not  to  be  an  infringe- 
ment on  the  title  "Our  Young  Folk's  Illustrat- 
ed Paper." 

3ee  Browne,  Trade-marks,  ed.  1886,  §  547, 
and  cases  cited,  p.  568. 

The  title  "The  National  Advocate"  was  not 
infringed  by  the  title  **The  New  York  Na- 
tional Advocate." 

Siwvcden  v.  Noah,  Hopk.  Ch.  847,  2  L.  ed. 
446. 

The  title  "The  Democratic  Republican  New 
Era"  was  not  injured  by  the  publication  "The 
New  Era." 

Bell  V.  Locke,  8  Paiee,  74,4  L.  ed.  850, 34  Am. 
Dec.  371;  TaUott  v.  Mo&re,  6  Hun,  106. 

Mr.  Rofl^r  Foster,  for  respondent: 

There  can  be  no  doubt  of  the  plaintiff's  right 
to  the  injunction  granted. 

Munro  v.  Beadle,  55  Hun,  812;  A,  F,  Pike 
Mfg.  Co.  V.  Cleteland  Stone  Co.  35  Fed.  Rep. 
896. 

Books  of  this  sort  are  not  usuall  v  purchased 
in  shops  by  persons  with  a  capacity  for  nice 
discrimination,  acting  with  care  after  deliber- 
ation, but  are  usually  picked  up  hastily  on 
news  stands  by  men  with  untrained  minds  who 
desire  a  means  of  occupying  an  idle  hour. 

Similarity,  not  identity,  is  the  usual  resource 
when  one  party  seeks  to  benefit  himself  by  the 
good  name  of  another. 

Celluioid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.  82 
Fed.  Rep.  »4. 

The  "Real  John  Bull"  was  held  hifringed 
by  the  "Old  Real  John  Bull." 

Edmunds  v.  Benbow,  Seton  on  Decrees,  4th 
ed  288 

"Bell's  Life  in  London"  was  held  infringed 
by  "The  Penny  Bell's  Life  and  Sporting 
News. " 

Clement  v.  Maddick,  1  Giff.  98,  5  Jur.  N.  S. 
592. 

"The.  London  Journal,"  by  "The  London 
Daily  Journal." 

Ingram  v.  Stiff,  5  Jur.  N.  8.  947. 

"London  Society."  by  "English  Society." 

Cloic^e  V.  Hogg,  W.  K  (1870)  p.  268. 

"I'he  American  Grocer,"  by  "The  Grocer." 

American  Grocer  Pub.  Aseo.  ▼.  Grocer  Pub. 
Co.  25  Hun,  898. 

"The  Birthday  Scripture  Text  Book,"  by 
"The  Children's 'Birthday  Text  Book." 

Mack  y.  Petter,  L.  R.  14  Eq.  431, 

"The  Britannia."  by  "The  New  Britannia." 

Proicett  V.  Mortimer,  2  Jur.  N.  S.  414. 

"Celluloid"  by  "Cellonite." 

Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.  82 
Fed.  Rep.  94. 

If  a  thing  contains  twenty-five  parts  and  but 
one  is  taken,  an  imitation  of  that  one  will  be 
sufficient  to  contribute  to  a  deception,  and  the 
law  will  hold  those  responsible  who  have  con- 
tributed to  the  fraud. 

Guinneee^.  XJllmer,  10  L.  T.  127. 

An  imitation  of  the  "Christmas  Carol"  pub- 
lished under  the  title  "A  Christmas  Ghost 
Story, reoriginated  from  the  original  by  Charles 
Dickens,"  was  enjoined  in  Dickens  v.  Lee,  8 
Jur.  183. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  the  publisher  of  a  series  of 
pamphlet  works  of  fiction  entitled  as  the  * '  Old 
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Sleuth  Library,"  and  in  this  action  he  has 
sought  to  restrain  the  defendant,  who  was  the 
publisher  in  a  like  way  of  tbe  "New  York 
Detective  Library,"  from  publishing  and  sell- 
ing any  book  or  pamphlet  containing  in  its 
title,  or  in  any  part  of  it,  the  word  "Sleuth," 
or  purporting  to  be  by  the  author  of  any  story 
with  any  sucn  title,  and  to  compel  an  account- 
ing for  all  profits  realized.  The  defendant's 
publications  which  are  especially  aimed  at  by 
name  in  this  action  were  variously  entitled  as 
" Young  Sleuth,  the  Detective,  in  Chicago;" 
or  as  "  Young  Sleuth,  the  Keen  Detective; "  or 
as  ^^The  BroKen  Button,  or  Young  Sleuth  on 
the  Trail;"  and  by  other  titles,  which  con- 
tained the  words"  Young  Sleuth,"  or"  Sleuth." 
The  foundation  for  plaintiff's  claim  to  an  ex- 
clusive right  to  the  use  of  the  word  or  name 
"  Sleuth/  in  any  application  of  it  to  the  title 
or  authorship  of  a  work  of  fiction,  seems  to 
consist  in  his  having  selected  and  made  use  of 
the  name  "  Old  Sleuth  Library"  to  designate  a 
series  of  pamphlet  publications  of  detective 
stories.  Previously  he  had  published  a  story 
called  "Old  Sleuth,  the  Detective,"  which 
proved  so  unusually  attractive  to  some  portion 
of  the  reading  public  as  to  cause  the  plaintiff 
to  start  an  "Old  Sleuth  Library"  series,  and 
to  suggest  to  his  author  that  in  his  future  con- 
tributions of  detective  romances  to  that  library 
he  should  describe  their  authorship  as  being 
by  "  Old  Sleuth."  The  plaintiff  now  contends 
that  "Sleuth,"  as  a  word  or  name,  has  become 
his  property  and  a  trade- mark,  which  desig- 
nates, as  he  puts  it,  "a  certain  kind  and 
Quality  of  eoods.  namely,  books  describing  the 
aetection  of  crimes,  manufactured  and  sold 
by  him;"  and  his  counsel  argues  that  the 
plaintiff's  title  to  such  a  trade-mark  is  conclu- 
sively established  by  the  findings  in  the  case. 
But  with  respect  to  this  argument  of  owner- 
ship, it  is  sufficient  to  say  that  we  may  not  so 
read  the  findings  of  the  learned  trial  judge. 
What  he  does  find  is  that  tbe  pseudonym 
"  Old  Sleuth  "  was  the  plaintiff's  property,  and 
was  used  by  him  to  identify  his  publications. 
There  may  have  been  some  evidence  to  war- 
rant such  a  finding,  and  in  the  view  I  take  of 
this  case  it  may  be  assumed  that  it  was  the  fact. 
The  question,  then,  which  we  have  actually 
presented  is  whether,  by  the  appropriation  and 
use  of  the  name  "  Old  Sleuth,"  to  designate  his 
serial  publications  of  detective  stories,  the 
plaintiff  has  acquired  a  property  right  in  the 
word  "Sleuth"  which  the  law  will  protect 
against  the  use  of  by  others,  in  entitling  works 
of  fiction.  I  think  we  cannot  agree  with  the 
court  below  in  such  a  view.  There  is  no 
proof  to  support  a  finding  of  an  intention  on 
the  part  of  the  defendant  to  defraud  the  plain- 
tiff or  tbe  public,  except  as  it  may  be  inferred 
by  the  court  from  the  mere  use  of  the  name 
'*  Sleuth,"  and  as  to  any  similarity  in  the 
pamphlet  publications,  in  covers  or  pictorial 
illustrations,  by  which  a  purchaser  might  be 
misled,  nothing  in  the  evidence,  or  in  a  per- 
sonal inspection  of  the  exhibits,  would  warrant 
the  finding  that  it  existed.  The  differences  in 
the  titles  of  the  series  in  which  the  stories 
appear,  and  in  the  illustrations  upon  the  covers, 
are  marked.  That  the  plaintiff  would  be  enti- 
tled to  the  protection  of  the  law  against  the  use 
by  others  of  the  words  "  Old  Sleuth  Library," 


1891. 


MUKBO  V.  ToUflBY. 


247 


«s  used  to  deseribe  a  series  of  publications,  or 
against  the  use  of  the  name  "  Old  Sleuth,  the 
Detective,"  for  a  work  of  fiction,  must  be  con- 
ceded. That  is  plainly  right,  and,  in  order  to 
afford  a  protection  more  adequate  than  would 
be  afforded  by  an  action  at  law,  the  equity 
power  of  the  courts  mi^ht  be  successfully 
invoked  to  restrain  a  similar  use  by  others  of 
«uch  names,  and  to  prevent  a  species  of  literary 
piracy.  This  power  is  exerted  upon  the  same 
principle  upon  which  the  court  acts  in  trade- 
mark cases,  in  restraining  the  unauthorized 
use  of  the  label  or  sign  constituting  the  trade- 
mark. The  theory  upon  which  a  court  of 
•equity  has  long  acted  is  that  a  resemblance  in 
or  an  imitation  of  the  names,  signs  or  marks, 
under  which  another  conducts  a  business,  is  a 
deception  practiced  upon  the  public,  and  an 
injury  to  the  proprietor,  in  the  loss  of  custom 
and  patronage,  to  redress  which  an  action  at 
law  for  damages  is  not  a  sufficiently  satis- 
factory remedy.  That  is  the  principle  we  may 
•extract  from  the  often-cited  opinions  of  Lord 
Eldon.  in  llogg  v.  Kirby,  8  Yes.  Jr.  215;  of 
Jyyrd  Lanffdale  in  Knott  v.  Morgan,  2  Keen, 
213,  and  or  our  own  chancellors  in  the  early 
cases  of  Snowden  v.  Noah,  Hopk.  Ch.  847,  2 
X..  ed.  446,  and  of  Bell  v.  Locke,  8  Paige,  75, 
4  L.  ed.  350,  84  Am.  Dec.  371. 

A.  publication  is  the  subiect  of  property,  and 
ihere  is  no  reason  why,  like  every  other  kind 
of  property,  it  should  not  be  the  subiect  of 
the  law's  protection.  To  put  out  a  colorable 
imitation  of  it,  by  which  the  public  may  be 
easily  misled  into  supposing  that  it  is  the 
literary  article  they  haa  in  mind  to  obtain  and 
read,  is  an  act  of  deception,  which  injures  the 
publisher.  In  Snowden  v.  Noah,  supra,  Chan- 
•eellor  Walworth  said,  of  the  injury  to  the 
right  of  a  publisher  of  books  by  acts  of  decep- 
tion and  piracy,  that,  like  that  which  is  done, 
to  the  good-will  of  an  established  trade,  or  to 
the  custom  of  an  inn,  "  the  injury  for  which 
redress  is  given  in  such  cases  results  from  the 
imposture  practiced  upon  the  customers  of  an 
•existing  establishment,  or  upon  the  public." 
So  that,  if  there  was  such  a  simulation  of  the 
plaintiff's  publications  for  the  fraudulent  pur- 
pose of  imposing  upon  the  reading  public,  a 
court  of  equity  would  protect  him  against  the 
•continuance  of  such  encroachment  upon  his 
rights.  But  the  difficulty  in  the  way  of  the 
plaintiff's  case  is  that  there  is  no  such  resem- 
blance between  the  defendant's  publications 
and  those  of  the  plaintiff  as  to  prevent  the 
ordinary  and  natural  use  of  one's  senses  in 
ascertaining  the  difference  before  buying;  and 
unless  that  actually  exists,  in  a  similarity  in 
their  caption  and  appearance,  there  is  no  just 
reason  for  the  interference  of  equity.  The 
<lifference  in  the  caption  of  the  story,  as  well 
as  the  difference  in  the  name  of  the  series  and 
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fin  the  illustrations  upon  the  covers,  should 
indicate  to  the  most  ordinary  intelligence  that 
the  defendant's  publications  were  not  of  tales  of 
"  Old  Sleuth,  the  Detective,"  or  parts  of  the 
"Old  Sleuth  Library."  No  admirer  of  that 
hero  of  fiction,  and  a  follower  of  those  serial 
publications,  could  be  misled  when  buying 
numbers  of  the  defendant's  "  New  Tork  De- 
tective Library,"  containing  tales  of  "  Younff 
Sleuth,  the  Detective,  in  Chicago,"  or  of 
**  Phoebe  Paullin's  Fate,  or  Tracked  by  Young 
Sleuth,"  or  any  others  of  those  named.  If  the 
character  and  prowess  of  Old  Sleuth  have 
captivated  the  literary  fancy  of  a  portion  of 
the  public,  and  a  magic  in  the  name  secures 
the  public  patronage  to  the  "Old  Sleuth 
Library,"  how  can  it  be  imposed  upon  by  the 
caption  of  stories  of  "  Young  Sleuth,"  or  of 
"  The  Broken  Button,  or  Young  Sleuth  on  the 
Trail?  "  And  the  illustrations  of  Young  Sleuth 
and  of  his  rescued  subjects  convey  no  idea  of 
Old  Sleuth.  Both  to  the  eye  and  to  the  ear 
the  differences  are  marked.  The  youth  of  the 
detective  hero  in  the  defendant's  tales,  as  indi- 
cated in  the  title,  sufficiently  warns  an  intend- 
ing purchaser  that  the  original  Old  Sleuth  is 
not  the  subject  of  the  author's  imagination. 
If  he  deems  Mr.  Munro's  ' '  Old  Sleuth  Library  " 
more  reliable  as  a  depository  of  exciting  do- 
tective  tales  why  or  how  should  he  select  irom 
Mr.  Tousey's  "New  York  Detective  Library?" 
However  attractive  the  caption  of  the  tales 
published  by  Mr.  Tousey,  neither  they,  nor  the 
illustrations  desiirned  to  fasten  the  public  eye, 
can  fairly  be  said  to  so  resemble  the  plaintiff's 
series  or  titles  as  to  amount  to  an  imposture 
upon  the  reading  public.  That  is  what  the 
question  is  here,  as  it  is  in  every  case  where  it 
is  sought  to  restrain  the  prosecution  of  a  busi- 
ness charged  with  being  an  encroachment  upon 
the  complainant's  property  rights.  A  court  of 
equity  should  proceed  in  the  exercise  of  its 
power  with  a  wise  and  judicial  discretion.  In 
cases  such  as  this,  it  should  presume  that  the 
public  makes  use  of  the  senses  of  sight  and 
bearing,  and  that  it  is  possessed  of  a  sufficient 
amount  of  intelligence  to  note  the  differences 
these  senses  convey.  The  court  ought  not  to 
interfere  with  the  freedom  of  conduct  of  trade, 
and  with  general  business  competition.  Its 
power  to  restrain  should  be  reserved  to  prevent 
fraud  and  imposture  from  some  real  resem- 
blance in  the  name  and  appearance  of  the 
publications. 

I  think  the  judgments  of  the  special  and  g&r^ 
eral  terms  should  be  reversed,  and,  as  a  new 
trial  would  be  useless,  judgment  should  be 
ordered  for  the  defendant  dismissing  the  com- 
plaint, with  costs  in  all  the  courts. 


All  concur,  except 
voting. 


9   Ch,   J.,  not 
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UNION  BUILDING  ASSOCIATION,  of 
Clinton,  Iowa, 

ROCKFORD  INSURANCE  CO.,  of  Rock- 
ford,  Illinois,  Appt. 

( Iowa ) 

1«  An  asBi^^ment  of  error  In  siuitainlng^ 
an  objection  to  testimony  offered  toproTe 
a  certain  material  fact  need  not  name  the  witness- 
es or  state  what  questions  were  asked  them,  fc  '-^ 

8.  Bending  a  policy  to  the  axrared  on 
his  promise  to  reinit  the  premium  does 
not  estop  the  insurer  from  denyinir  its  va- 
lidity for  non-payment  of  premium  as  against  a 
mortgagee  to  whom  "loss  if  any  is  payable,"  al- 
though he  received*  the  policy  which  acknowl- 
edged receipt  of  the,  premium,  from  the  assured, 
without  notice  that  the  premium  was  unpaid. 

[(October  24, 1891.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Jones  County,  in 
favor  of  plaintiff  in  an  action  upon  a  policy  of 
Are  insurance.    Reversed,  icr'^kw.  ,,^. 


5r*^»r 


Statement  by  Granger*  J.:  __ 
Action  on  a  policy  of  insurance.  The  peti 
tion  shows  that  on  the  lOth  of  October,  1888, 
the  defendant  company  issued  to  one  George 
R.  Moore  its  policy  of  insurance  against  loss 
by  fire  on  certain  property  in  Oxford  Junction, 
Iowa;  that  at  the  time  the  plaintiff  Company 
held  a  mortgage  on  the  property  for  $2,500; 
and  the  policy  contained  a  provision  as  fol- 
lows: ''Loss,  if  any,  is  payable  to  Union 
Building  Association  of  Clinton,  Iowa,  as  its 
interest  may  appear;"  that  on  the  5th  day  of 
Februaiy,  188&,  the  building  was  partially  de- 
stroyed by  fire,  resulting  in  damage  to  the 
plaintiff  in  the  sum  of  1|1,500.  The  policv 
also  contained  a  provision  as  follows:  ''This 
Company  shall  not  be  liable  by  virtue  of  this 
policy,  or  any  renewal  thereof,  until  the  pre- 
mium thereof  is  actually  paid."  It  is  pleaded 
in  the  answer,  as  a  defense,  that  the  premium 
for  the  policy  in  question  was  never  paid. 
Plaintiff,  to  avoid  this  defensive  plea,  replied 
as  follows:  "That  said  policy  of  insurance  set 
out  in  plaintiff's  petition  was  obtained  by 
said  George  R.  Moore  for  the  purpose  of  pro- 
tecting the  interest  of  plaintiff  in  said  property 
therein  insured,  as  mortgagee,  of  which  fact 
defendant  had  full  knowledge  at  said  time; 
that  defendant  issued  said  policy,  and  sent  the 
same  to  plaintiff,  and  recited  in  the  policy  that 
the  same  was  issued  in  consideration  of  $42  to 
them  in  hand  paid  by  the  insured  hereinafter 
named,  the  receipt  whereof  is  hereby  acknowl- 
edged ;'  that  at  no  time,  either  prior  to  or  subse- 
quent to  said  loss,  has  defendant  notified  plain- 
tiff that  said  premium  was  not  paid ;  nor  has  de- 
fendant ever  demanded  the  same  of  plaintiff, 
and  plaintiff  had  no  knowled]^e  that  ihe  same 
was  not  paid,  or  that  defendant  claimed  the 
same  was  not  paid;  and  said  defendant  is  now 
estopped  from  asserting  that  said  premium  is 
unpaid,  as  against  this  plaintiff."  The  cause 
was  submitted  to  a  jury,  that  returned  a  verdict 
for  the  plaintiff,  and  from  a  judgment  thereon 
the  defendant  Company  appealed. 
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Messrs.  Marshall  Sb  Tag^gfert  and  Shee- 
an  A  McCarn,  for  appellant: 

The  defendant  had  no  contract  Or  transaction 
with  plaintiff.  Its  contract  was  with  Greo.  R. 
Moore,  and  not  with  plaintiff. 

The  words  "loss,  if  any,  payable  to  the- 
Union  Building  Association  of  Clinton,  Iowa, 
as  its  interest  may  appear,"  are  a  mere  designa- 
tion of  the  party  to  whom  any  mone^  other- 
wise accruing  to  George  R  Moore  might  be* 
paid. 

Oontinental  Ins.  Co.  v.  Hulman,  92  111.  154,. 
34  Am.  Rep.  122;  Beryson  v.  Builders  Ins.  Co. 
88  Cal.  541;  Franklin  Sav.  Inst.  v.  Central 
Hut.  F.  Ins.  Co.  119  Mass.  240:  Hench  v.  Affri- 
cultural  Ins,  Co.  122  Pa.  128;  Oroetenor  v. 
Atlantic  F.  Ins.  Co.  17  N.  Y.  891;  Fogg  v. 
Middlesex  Mut.  F.  Ins.  Co.  10  Cush.  887;  Hale^ 
V.  Mechanics  Mut,  F.  Ins.  Co.  6  Gray,  ltt9; 
Loring  v.  Manvfaeturers  Ins.  Co.  8  Gray,  28. 

The  mortgagor  must  sustain  a  loss  for  which 
the  insurers  were  liable  before  the  party  ap- 
pointed to  receive  the  money  would  have  a 
right  to  claim  it.  The  right  of  such  a  party^ 
being  wholly  derivative,  cannot  exceed  tfie 
right  of  the  party  under  whom  he  claims. 

Qrosvenor  v.  Atlantic  F.  Ins.  Co.  supra;  Car- 
penter V.  Providence  W.  Ins,  Co,  41  U.  S.  1ft 
Pet.  495,  10  L.  ed.  1044;  Foster  v.  Equitable 
Mut.  F,  Ins.  Co.  2  Gray,  216. 

Such  an  appointment  or  assignment  ought 
not  to  be  construed  so  as  to  vary,  in  any 
respect,  the  liabilities  of  the  insurer  upon  their 
original  contract. 

Hench  v.  Agricultural  Ins.  Co.  122  Pa.  128. 

Any  defense  good  against  Geo.  R.  Moore  ia 
good  against  plaintiff. 

See  Brunswick  Sat).  Inst,  v.  Commercial  U. 
Ins.  Co.  68  Me.  818,  28  Am.  Rep.  56,  and  the 
numerous  authorities  there  cited. 

The  recital  in  the  policy  of  the  receipt  of 
the  consideration  was  of  no  more  force  than^ 
any  other  receipt,  only  prima  facie  evidence  of 
payment,  and  may  be  inquired  into  or  contra- 
dicted by  parol  evidence. 

Whiting  v.  Misf^issi}ypi  Vallet/  Mfrs.  Mut, 
Ins.  Co,  76  Wis.  592;  Ball  v.  Firry,  8  Iowa, 
579;  Taylor -7,  Ft^A^man,  51  Iowa,  411;  Osgood 
V.  Bringolf,  82  Iowa,  270;  Bergson  v.  Builders 
Ins.  Co.  88  Cal.  541;  S/teldon  v.  Atlantic  F.  dh 
M.  Ins.  Go.  26  N.  Y.  46<»,  84  Am.  Dec.  231. 

A  stipulation  in  a  policy  of  insurance  to  the- 
effect  that  no  insurance  shall  be  considered  as^ 
binding  until  the  actual  payment  of  the  pre- 
mium m  cash  or  by  note,  and  that  the  com- 
pany shall  not  be  liable  for  any  loss  or  damage 
accruing  when  such  note  or  any  part  thereof  is- 
past  due  and  unpaid,  is  valid  and  binding,  and 
the  assured  cannot  recover  for  a  loss  thus 
occurring. 

Watrons  v.  Mississippi  Valley  Ins.  Co.  SS" 
Iowa,  582;  Nedrow  v.  Farmers  Ins.  Co.  48^ 
Iowa,  24;  Qarlick  v.  Mississippi  Valley  Ins, 
Co.  44  Iowa,  558;  Critchett  v.  American  Ins.  Co. 
53  Iowa,  404,  86  Am.  Rep.  280;  Williams  v, 
Albany  City  Ins.  Co.  19  Mich.  451.  2  Am. 
Rep.  95. 

Where,  by  the  terms  of  the  policy,  prepay- 
ment of  the  premium  is  a  condition  precedent^ 
unless  such  condition  is  waived  such  payment 
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must  be  shown,  or  the  risk  does  not  attach, 
and  part  payment  thereof,  unless  credit  is 
given  for  the  balance,  will  not  render  the  con- 
tract obligatory. 

Sandfanf  v.  Trust  Fire  Ins.  Co.  11  Paige, 
547,  5  L.  ed.  2dl ;  Bergson  v.  Builders  Ins.  Uo, 
38  Cal.  541 ;  Barnes  v.  Pieidmont  d;  A,  L.  Ins. 
Co.  74  N.  C.  22;  Lebanon  Mut,  Ins.  Go.  v. 
Humes,  6  Cent.  Rep.  211, 113  Pa.  591.  57  Am. 
Rep.  511. 

Messrs.  Remley  ft  Ereanbrack,  for 
appellee: 

Where,  by  a  policy  of  fire  insurance,  a  por- 
tion of  the  loss  is  made  payable  to  a  third 
person  **as  his  interest  may  appear,''  the  lan- 
guage imports  an  ownership  in  the  property  in 
such  third  person,  to  the  extent  of  his  interest. 
The  insurance  is  for  his  benefit,  and  he  or  his 
assignee  may  maintain  an  action  upon  the 
policy  in  case  of  loss. 

Pitney  v.  Olen  Falls  Ins.  Co.  66  N,  Y.  6. 

If  after  the  loss  the  mortgage  debt  is  paid 
and  the  mortgage  is  canceled,  the  mortgagee 
can  still  recover  on  the  policy. 

BartUtt  V.  Iowa  State  Ins.  Co.  77  Iowa,  86. 

In  case  the  loss  exceeds  the  interest  of  the 
mortgagee  he  cannot  receive  the  surplus,  but 
it  must  be  paid  to  the  owner  of  the  title. 
When  this  is  the  case,  both  may  Join  as 
plaintiffs. 

Home  Ins.  Co.  of  N.  T.  v.  Oilman,  10  West. 
Rep.  842.  112  Ind.  7. 

There  are  three  parties  to  the  original  con- 
tract, each  having  interests  and  rights. 

Where  a  duly  authorized  a^ent  of  an  insur- 
ance company  delivers  a  t>olicy  of  insurance, 
which  acknowledges  on  its  face  that  the  pre- 
mium has  been  paid,  such  acknowledgment 
concludes  the  company  from  thereafter  deny- 
ing that  the  premium  was  paid,  for  the  mere 
purpose  of  assailing  the  legal  existence  of  the 
policy. 

Home  Ins.  Co.  of  N.  T,  v.  Oilman,  supra; 
Baseh  v.  Humboldt  Mut.  F.  A  M.  Ins.  Co.  35 
N.  J.  L.  429;  Provident  L.  Ins.  Co.  v.  Fennell, 
49  HI.  180;  Teutonia  L.{Ins.  Co.  v.  Mueller,  77 
111.  22;  ^National  Ben.  Asso.  v.  Jackson,  1 
West.  Rep.  600, 114  111.  588;  Kline  y.  National 
Ben.  Asso.  9  West.  Rep.  284,  111  Ind.  462. 

The  failure  to  pay  the  premium  does  not 
render  the  policy  absolutely  void,  but  only  at 
the  option  of  the  defendant,  and  if  delivered 
to  the  assured  a  presumption  is  raised  that  a 
short  credit  was  intended. 

Young  v.  Hartford  F.  Ins.  Co.  45  Iowa,  877, 
24  Am.  Rep.  784. 

A  receipt,  when  acted  upon  by  a  third  per- 
son, may  estop  the  party  giving  it  from  deny- 
ing its  purport. 

6  Wait,  Act.  &  Del  §  16,  p.  701. 

Qrtknger,  J.,  delivered  the  opinion  of  the 
court: 

1.  It  is  urged  by  appellee  that  the  assignments 
of  error  by  appellant  are  not  sufficiently  spe- 
cific to  justify  us  in  a  consideration  of  them. 
With  our  view  of  the  case,  it  is  only  important 
that  we  consider  the  fourth,  which  is  as  follows: 
"The  court  erred  ...  in  sustaining  plain- 
tiff*8  objections  to  the  testimony  and  evidence 
offered  by  defendant  tending  to  prove  that  the 
premium  named  in  the  TOlicy  sued  on  had 
never  been  paid  by  plaintiff,  or  by  anyone  else, 
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nor  any  part  thereof,  and  in  refusing  to  permit 
defendent  to  prove  that  no  part  of  said  pre- 
mium had  ever  been  paid;  which  ruling  and 
proceeding  were  prejudicial  to  defendant,  and 
to  which  ruling  and  proceeding  defendant  ex- 
cepted at  the  time."  It  is  said  this  assignment 
''  does  not  state  what  questions  were  asked  \o 
which  the  objections  made  by  plaintiff  were 
sustained,  nor  to  what  witnesses  the  questions 
were  put."  In  case  of  an  assignment  as  t<t  the 
admission  or  exclusion  of  evidence,  the  law 
does  not  require  that  the  questions  shall  be 
embodied  therein.  It  is  not  the  province  of 
the  assignment  to  contain  the  part  of  the  record 
relied  upon  as  showing  error,  nor  is  the  name  of 
the  witness  of  whom  questions  are  asked  ma 
terial.  The  error,  if  any,  consists  in  the  exclu- 
sion of  the  evidence  offered  to  establish  a  ma- 
terial fact  in  issue.  The  assignment  specifies 
the  fact,  and  states  wherein  the  court  erred,  as% 
by  refusing  evidence  proper  to  sustain  such 
fact.  We  think  the  assignment  sutficiently 
specific. 

2.  We  have  omitted  from  the  statement  of 
the  case  issues  not  essential  to  the  question 
which  we  think  it  important  to  consider.  The 
application  for  the  policy  was  by  letter,  and 
concluded  as  follows:  "If  you  wish  to  renew 
at  compact  rates,  you  can  senci  renewal  to  yours- 
truly,  and  I  will  remit,  and  am,  Oeorge  R. 
Moore."  In  pursuance  of  the  application  the 
policy  was  sent  from  Rockford,  111.,  to  George 
R.  Moore,  at  Oxford  Junction,  Iowa,  with  a 
letter  requesting  him  to  remit  the  amount  of 
the  premium  due,  and  the  policy  was  by  Moore- 
delivered  to  the  plaintiff  company.  To  sustain 
the  allegation  of  the  answer,  that  the  premium 
had  never  been  paid,  the  defendant  offered  the 
deposition  of  one  Charles  E.  Sheldon,  who  was- 
secretary  of  the  company,  in  which  appears  the 
following  question:  *'  State  whether  or  not  the 
premium  mentioned  in  said  policy  has  been 
paid."  There  was  an  objection  to  the  question 
*"  as  being  incompetent  and  imiqaterial,  for  the 
defendant  is  estopped  from  denying  the  receipt 
of  the  premium  as  stated  in  the  policy."  The 
court  sustained  the  objection,  and  the  ruling 
is  made  a  ground  of  complaint  to  us. 

As  we  view  the  record  and  the  arguments,, 
we  are  brought  fairly  to  consider  the  question 
whether  the  defendant  company,  by  issuing 
the  policv  as  it  did,  with  an  acknowledgment 
of  a  receipt  of  the  premium,  and  a  statement 
therein  that  the  "loss,  if  any,  is  payable"  to 
the  plaintiff  company,  estops  the  defendant,  as 
against  the  plaintiff,  from  proving  non-pay- 
ment of  the  premium.  It  will  be  seen  that  the 
policy  was  not  delivered  to  Moore  upon  a 
credit,  but  that  the  parties  to  the  contract  of 
insurance  intended  it  as  a  cash  transaction. 
Moore  agreed  to  remit  the  premium  on  receipt 
of  the  policy,  and  the  policy  was  sent  to  bim 
with  a  direction  to  remit.  Until  the  premium 
was  paid,  there  was  not  a  complete  transaction 
between  the  defendant  company  and  Moore; 
and  it  is  not  questioned  but  that,  as  to  Moore^ 
the  policy  would  be  void  if  the  premium  was 
not  paid.  It  is  then  a  question.  How  does  the 
relation  of  the  plaintiff  companv  to  the  trans- 
action change  the  rule  as  to  the  defendant  com- 
pany's liability?  The  defendant  company  sent 
to  Moore  the  policy,  with  the  words  therein, 
"Lo8s,if  any , is  payable  to  Union  Building  Asso- 
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relation  of  ClibtoD,  Iowa,  as  its  interest  pay  ap- 
pear." Mr.  Flanders,  in  his  work  X)n  Fire 
Insurance  (page  441),  says:  *'  Where  the  policy 
provides  that  the  loss,  if  any,  is  payable  to  an- 
•other,  to  a  mortgagee,  for  example,  instead  of 
the  assured,  it  is  merely  a  designation  of  the 
person  to  whom  it  is  to  be  paid,  and  is  not  an 
•assignment  of  the  policy.  Hence  it  is  the  dam- 
age sustained  by  the  party  insured,  aod  not  by 
the^arty  appointed  to  receive  payment,  that  is 
recoverable  from  the  insurers.  The  insurance 
belDg  upon  the  interest  of  the  uisured,  if  he 
parts  with  that  interest  before  the  fire  no  loss 
is  sustained  by  him,  and,  of  course,  none  is 
recoverable  by  his  assignee  or  appointee."  In 
other  words,  a  policy  made  "  payable  to  A.,  in 
case  of  loss,"  is  an  agreement  on  the  part  of 
the  insurers  that  **  A.  shall  recover  whatever 
the  person  originally  insured  may  be  entitled 
to  receive  in  case  of  loss;  that  is,  it  is  a  contin- 
gent order  or  assignment  of  what  may  become 
due  under  the  contract,  and  not  an  absolute 
transfer,  by  virtue  of  which  the  assignee  ac- 
<iuires  the  full  rights  of  an  assignee  of  a  chose 
in  action." 

The  rule  thus  stated  has  the  support  of  many 
well-considered  cases.  In  Gantinental  Ins.  (h, 
V.  Hulman,  92  111.  154,  84  Am.  Hep.  122,  where 
jthis  principle  in  question  was  involved,  the 
langua^  above  is  quoted,  and  the  court  says: 
'*  Making  the  loss,  if  any,  payable  to  Hulman 
^  Cox,  mortgages,  was  not  an  insurance  of 
their  mortjrage  interest  in  the  property."  The 
Supreme  Court  of  Massachusetts  has  repeatedly 
,  held  to  such  a  rule.  In  Franklin  tiav,  Inst.  v. 
Central  Mut,  F.  Ins,  Co.,  119  Mass.  240,  the 
plaintiff  was  a  mortgagee;  and  the  policy  pro- 
vided that  it  was  to  be  payable,  in  case  of  loss 
•or  damage,  to  the  mortgagees,  "  as  their  mort- 
gage claim  may  appear. "  The  policy  was  de- 
clared void  because,  in  violation  of  its  terms, 
the  property  afterwards  became  unoccupied. 
The  court  says:  **  It  has  been  repeatedly  held 
by  this  court  that  such  an  indorsement  does 
not  operate  as  an  assignment  of  the  policy,  nor 
AS  a  contract  to  insure  the  interest  of  the  mort- 
gagees, but  that  they  can  claim  only  what  the 
party  originally  insured  is  entitled  to  recover 
under  this  contract."  The  case  cites  Fogg  v. 
Jliddlesex  Mut.  F.  Ins.  Co.  10  Cush.  837;  Hale 
V.  M€4:hanics  Mut.  F.  Ins.  Co.  6  Gray,  169,  and 
Loring  v.  Manufacturers  Ins.  Co.  8  Gray,  28. 
Bergson  v.  Builders  Ins.  Co.  88  Cal.  541,  in- 
volves the  essential  facts  and  the  principles 
that  should  govern  in  this  case.  The  non-lia- 
bility of  the  company  was  held  because  of  a 
failure  to  pay  the  premium.  The  policy  had 
been  assigned,  and  contained  a  receipt  for  the 
premium.  After  the  assignment,  the  company 
^ve  notice  to  the  assured  that,  if  the  premium 
was  not  paid  by  a  certain  day,  the  policy  would 
be  canceled,  which  was  done.  The  case,  in 
harmony  with  other  cases,  marks  a  distinction 
between  those  involving  an  assignment  of  the 
property  insured  and  an  assignment  of  the  pol- 
icy. In  case  of  a  mere  assignment  of  the  policy, 
the  case  says:  "The  assignee  cannot  claim  any 
benefit  from  the  fact  that  he  is  a  bona  fide 
holder  without  notice."  The  notice  referred 
to  must  have  been  that  of  the  non-payment  of 
the  premium  for  which  the  policy  contained  a 
receipt.  Such  are  the  facts  upon  which  the 
estoppel  is  claimed  in  this  case.    In  Grosvenor 
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V.  Atlantic  F.  Ins.  Co.,  17  N.  Y.  391,  the  policy 
had  issued  to  one  McCarty,  with  the  clause: 
**  Loss,  if  any,  payable  to  Seth  Grosvenor, 
mortgagee."  Afterwards  McCarty,  in  viola- 
tion of  the  terms  of  the  policy,  transferred  the 
property  so  as  to  defeat  the  policy  as  to  him. 
As  to  Grosvenor,  the  court  says:  "  The  mort- 
gagor must  sustain  a  loss  for  what  the  insurers 
are  liable  before  the  party  appointed  to  receive 
the  money  would  have  a  right  to  claim  it.  It 
is  the  damage  sustained  by  the  party  insured, 
and  not  by  the  party  appomted  to  receive  the 
payment,  that  is  recoverable  from  the  insur- 
ers." In  Carpenter  v.  Providence  W.  Ins.  Co., 
41  U.  S.  16  Pet.  496,  10  L.  ed.  1044;  speaking 
of  the  assignment  of  a  policy,  the  court  says: 
''The  rights  of  the  assignee  under  the  policy 
cannot  w  more  extensive  than  the  rights  of  the 
assignor."  Many  other  authorities  are  of  like 
import.  Appellee  cites  some  cases  as  holding 
a  contrary  doctrine,  but  we  think,  when  care- 
fully examined,  they  do  not.  We  notice  two 
on  which  we  think  most  reliance  is  placed. 

In  BascIiY.  Humboldt  Mut.  F.  db  M.  Ins.  Co., 
35  N.  J.  L.  429,  the  policy  was  sent  to  the 
agent  of  the  company  containing  a  clause  that 
"  the  policy  is  to  have  no  effect  until  the  pre- 
mium shall  have  been  paid."  The  agent  de- 
livered the  policy  to  the  assured,  with  the  un- 
derstanding that  the  premium,  with  other 
premiums,  should  be  paid.  The  case  holds 
that  evidence  to  show  that  the  premium  was 
not  i)aid  was  incompetent,  and  contradicting 
the  receipt  in  the  policy,  and  the  court,  by 
Beasley,  Ch.  J.,  says:  **  I  think,  when  the  as- 
sured received  this  policy,  he  had  a  right  to 
presume  either  that  the  agent  had  settled  the 
premiums  with  the  company,  or  that  they,  by 
their  receipt,  intended  to  relinquish  the  clause 
requiring  payment."  The  record  in  that  case 
does  not  show  that  the  company,  in  sending 
the  policy  to  the  agent,  required  a  payment, 
and  from  the  reoo^  that  court  regarded  the 
facts  sufficient  to  Justify  the  assured  in  assum- 
ing that  the  payment  had  been  made  by  the 
agent  of  the  company  or  waived.  In  this  case, 
Moore,  in  receiving  the  policy,  acted  directly 
with  the  company,  and  he  knew  that  its  deliv- 
ery was  conditional  upon  his  promise  to  remit 
the  premium.  In  this  case,  the  policy  was  re- 
tained, if  the  premium  was  not  paid,  in  plain 
violation  of  the  understanding  of  the  parties, 
and  there  is  no  ground  whatever  for  assuming 
either  a  payment  or  a  waiver,  as  held  in  the 
New  Jersey  case. 

InHmnelns.  Co.  ofN.  Y.n. Oilman,  ll^lwdi. 
7, 10  West.  Rep.  842,  the  company  sought  to 
escape  liability  because  of  non-payment  of  the 
premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for 
which  the  agent  agreed  to  pay  the  premiums, 
and  *'  transmitted  the  amount  of  the  premium 
to  the  company  in  due  course."  The  case 
holds  that,  **  for  all  that  appears,  the  assured 
was  fully  justified  in  presuming  that  the  agent 
was  authorized  to  make  the  arrangement  dis- 
closed." While  the  state  of  the  law  on  this 
subject  is  somewhat  confused  by  a  statement 
in  some  cases  of  abstract  rules,  we  have  found 
no  case  in  which  the  party  designated  in  a 
policy  to  which  the  loss,  if  any,  is  made  paya- 
ble, whether  he  be  designated  an  assignee  or 
an  appointee  to  receive  the  money  (ooth  of 
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«uch  terms  are  employecTin  the  cases),  is  en- 
titled to  recover  "where,  under  the  facts,  the 
assured  could  not.  The  language  under  which 
the  payment  can  be  claimed  and  the  authorities 
lead  to  the  conclusion  that  the  rights  ofsuch  a 
party  depend  on  the  liability  of  the  Company 
to  the  assured.  Such  a  liability  being  estab- 
lished, the  payment  is  to  be  made  to  the  party 
designated  to  receive  it.  If  this  premium  has 
not  oeen  paid,  the  case  as  to  Moore  is  this: 
The  Company,  relying  on  his  promise  to  pay 
the  premium  on  receipt  of  the  policy,  sent  it 
to  him.  No  credit  was  intended,  nor  had  the 
Company  reason  to  suppose  he  would  wrong- 
fully deliver  it  to  others.  Properly  speaking, 
it  was  not  a  delivery  to  Moore,  because  not  in- 
ten<Jed  as  such  without  the  payment.  The 
case  is  not  different  in  principle  from  what  it 


would  b^  if  Moore  had  been  present  at  the 
ofQoe  of  the  Company,  and  the  policy  had  been 
handed  to  him  with  the  intent  that  the  pre- 
mium would  then  be  paid,  and  he  wrongfully 
detained  it  without  payment.  We  believe  no 
case  has  or  will  hold  that  with  such  facts  the 
Company  would  be  estopped  to  deny  and  prove 
non-payment  of  the  premium.  If  not  estopped 
as  to  Moore,  it  would  not  be  as  to .  the  person 
entitled  to  receive  the  loss,  if  any,  in  his  stead. 
If  not  estopped,  it  must  follow  that  the  testi- 
mony was  admissible  to  show  the  fact  of  non- 
payment, and  that  the  court  erred  in  excluding 
it.  Believing  that  this  discussion  of  the  case 
will  be  a  suthcient  guide  on  another  trial,  other 
questions  need  not  be  considered. 
I'Jie  judgment  is  reverted. 
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L  bill  does  not  become  a  law  although 
it  is  delivered  to  the  governor  and 
never  returned  by  him  to  the  Leelslature  if 
It  is  immediately  withdrawn  by  the  member  who 
Introduced  it  with  knowledge  that  the  governor 
objected  to  It,  in  aooordance  with  a  custom  al- 
lowing such  withdrawals  and  under  the  state- 
ment that  leave  to  withdraw  had  been  given  by 
the  house,  under  a  constitutional  provision  that 


any  bill  shall  be  a  law  if  not  returned  by  the 
governor  within  ten  days. 

(November  7, 1801.} 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Franklin  County  in 
favor  of  complainants  in  an  application  for  a 
writ  of  mandamus  to  compel  the  admission  to 
the  files  of  enrolled  Acts  of  the  General  As- 
sembly of  the  State  in  defendant's  office  of  a 
certain  bill  for  the  incorporation  of  the  Padu- 
cah  Wooden- Ware  Manufacturing  Company. 
Reversed, 

Theijfacts  sufficiently  appear  in  the  opinion. 

Mr.iP.  W.  Hardin  for  appellant. 


Note.— TTithdraioal  of  bill  from  oovemor. 

Id  People  v.  Devlin,  38  N.  Y.  260,  after  a  bill  had 
been  acted 'On  by  both  branches  of  the  Legislature 
and  sent  to  the  governor  the  Assembly  requested 
the  governor  to  return  it  to  them  and  the  govern- 
or complied  with  the  request  sending  with  the  bill  a 
message  stating  that  It  was  returned  in  accordance 
with  the  request  of  the  Assembly.  The  court  in 
<x>n8idering  the  validity  of  this  action  determined 
that  when  a  bill  has  passed  both  branches  of  the 
Legislature  and  been  signed  by  the  appropriate 
ofBcere  and  sent  to  the  governor  for  his  approval 
And  signature  It  has  passed  beyond  the  control  of 
•either  House  and  cannot  be  recalled  except  per- 
haps by  the  Joint  action  of  the  two  Houses,  the 
«ourt  saying  that  if  the  power  to  recall  it  exists  It 
Is  not  found  in  the  Constltution^nor  m  a  statute,  nor 
is  it  shown  to  be  custom  or  usage,  and  that  al- 
though each  House  has  power  to  determine  the 
rules  of  its  own  proceedings  no  rule  permitting  the 
recall  of  a  bill  was  shown  to  exist,  and  that  the  act 
of  courtesy  of  the  governor  in  returning  a  bill 
conferred  no  power  upon  the  House  of  the  As- 
aembly  to  further  act  upon  it. 

The  question  again  arose  In  Virginia,  In  Wolfe  v. 
HcCaull,  76  Va.  876,  In  which  it  appears  that  the 
Legislature  passed  a  bill  and  presented  it  to  the  gov- 
ernor but  before  action  by  him  it  was  recalled  by 
a  joint  resolution.  It  will  be  seen  that  here  the 
point  was  distinctly  raised  which  was  not  passed 
upon  in  the  New  Fork  case,  and  the  court  viewed 
the  matter  in  two  lights:  First,  as  to  the  effect  of 
the  governor^  returning  the  bill  at  the  request  of 
the  Legislature,  and  it  was  decided  that  the  gov- 
«mor*s  duty  was  fixed  by  Constitution  and  that  he 
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could  not  evade  it  by  allowing  the  Legislature  to 
recaU  the  bill  from  his  hands  and  to  defeat  by 
mere  nonaction  a  measure  which  they  have  once 
declared  with  due  solemnity  to  have  passed;  that 
the  governor  must  choose  one  of  two  courses,  he 
must  act  by  either  approving  or  disapproving  a 
bill  or  allowing  it  to  become  a  law  without  his  ap- 
proval by  the  force  and  effect  of  the  Constitution 
itself;  that  no  power  is  given  him  to  return  a  bill 
to  the  Legislature  except  In  a  case  of  veto  and  by 
failing  to  veto  it  or  return  it  with  his  objections 
he  allowed  it  to  become  a  law  without  his  approval; 
that  an  act  of  courtesy  in  returning  the  bill  was  of 
no  legal  effect  and  in  contemplation  of  law  the  bQl 
never  left  the  arovernor*s  hands  until  it  was  placed 
in  the  hands  of  the  keeper  of  the  rolls.  Secondly, 
as  to  the  right  of  the  Legislature  to  withdraw  a 
bill,  it  was  decided  that  a  construction  in  favor  of 
the  powers  of  the  Legislature  which  would  permit 
it  to  recall  a  bill  from  the  hands  or  the  governor 
would  trench  upon  the  latter^s  power  and  preroga- 
tive. 

The  question  was  subsequently  presented  to  the 
Colorado  Supreme  Court  and  It  answered  that  there 
was  nothing  In  the  Constitution  or  statutes  which 
forbade  the  Legislature's  requestinor  by  joint  or 
concurrent  resolution  of  both  Houses  the  return  of 
a  bill  in  the  hands  of  the  governor  for  his  approval, 
or  which  directed  or  controled  the  action  of  the  lat- 
ter in  response  to  such  request.  That  there  was 
nothing  which  inhibited  a  reconsideration  and 
amendment  of  a  bill  so  returned  if  it  was  done  in 
accordance  with  the  parliamentary  practice  adopt- 
ed by  the  respective  Houses.  Recalling  Bills,  9 
Colo.  680.  H.  P.  F. 
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Messrs,  Hallam  &  Mjp-ers,  for  appejlees, 
relied  upon  the  letter  of  ConstitutioD,  and  on 
Wolfe  V.  McCaull,  76  Va.  876. 

Pry  or,  J,,  delivered  the  opinion  of  the 
court: 

This  case  has  been  under  submission  since 
the  16th  of  February  in  the  year  1888,  but  for 
some  reason  has  not  found  its  way  to  the 
judges  until  a  few  da^s  past.  The  appellees, 
who  were  the  plaintiffs  in  the  court  below, 
asked  that  the  writ  of  mandamus  issue  com- 
manding James  A.  McKenzie,  then  Becreiary 
of  State,  to  admit  to  the  tiles  of  enrolled  Acts 
of  the  General  Assembly^  of  the  Utate  in  his 
office  a  bill  entitled  ''  An  Act  to  Incorporate 
the  Paducah  Wooden- Ware  Manufacturing 
Company,  of  the  City  of  Paducah,"  that  was 
passed,  as  is  alleged,  by  both  Houses  of  the 
Qeneral  Assembly  of  the  Commonwealth,  at 
its  session  in  March  of  the  year  1882.  It  is 
further  alleged  that  the  bill  was  duly  enrolled 
and  signed  by  the  speakers  of  both  Houses  of 
the  General  Assembly,  was  properly  indorsed, 
and  then  presented  to  the  governor  for  his  ap- 
proval or  rejection;  that  the  General  Assembly 
and  each  House  was  in  continuous  session 
(Sundays  excepted)  for  more  than  ten  days  af- 
ter the  delivery  of  the  bill  to  the  governor,  and 
it  was  never  returned  to  either  House  by  the 
governor  or  his  secretary,  nor  has  it  ever  been 
admitted  to  the  files  of  the  Acts  of  the  General 
Assembly  in  the  office  of  Secretary  of  State. 
The  statements  of  the  petition  show  the  pas- 
sage of  the  bill  as  required  by  the  laws  and 
Constitution  of  the  State,  and  allege  a  presen- 
tation to  the  governor,  and  the  fact  that  it 
was  never  returned  by  him  is  admitted  by  the 
pleadings.  It  is  alleged  that  within  the  ten 
days — the  time  given  the  executive  to  consider 
the  bill — he  delivered  it  to  a  member  of  the 
House  of  Representatives,  who  claimed  to 
have  obtained  leave  of  the  House  to  withdraw 
the  bill,  and  that  this  member  retained  it  for  a 
year,  and  then  delivered  it  to  the  plaintiffs, 
who  are  the  incorporators.  The  defense  is 
that  the  bill  was  introduced  in  the  House  by 
the  member  from  the  county  of  McCracken, 
the  city  of  Paducah  being  the  countyseat,  and, 
that  member  being  informed  by  the  governor 
that  in  his  opinion  the  bill  conferred  certain 
lottery  privileges,  anil  for  that  reason  he 
should  veto  it,  the  member,  within  the  three 
days,  allowed  therefor,  asked  leave  of  the 
House  to  withdraw  the  bill  from  the  hands  of 
the  governor,  and  the  leave  was  granted  with- 
out objection.  That  the  clerk  of  the  House 
made  a  clerical  mistake  by  making  the  follow- 
ing entry:  *'H.  B.  776.  Corbett  asked  leave 
to  withdraw  from  governor.  Granted."  That 
bill  776  was  not  then  in  the  governor's  hands, 
and  was  not  delivered  to  him  until  the  20th  of 
April  following.  That  was  a  bill  authorizing 
the  construction  of  turnpikes  in  the  county  of 
Davis,  and  became  a  law  with  the  appro^l 
of  the  governor.  That  the  member  from  Mc- 
Cracken, on  the  28d  of  March,  1882.  notified 
the  governor  that  he  had  obtained  leave  to 
withdraw  the  bill,  and  in  accordance  with  this 
request  by  the  House  the  governor  delivered 
the  bill  to  the  member  from  McCracken,  that 
it  might  be  returned,  and  his  objections  re- 
moved, of  which  fact  the  corporators,  or  some 
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of  them,  were  notified.  That  a  bill  was  then 
introduced  of  a  like  character,  but  under  a 
different  title,  and  passed,  that  the  governor 
failed  to  approve.  That  said  Corbett  and  the^ 
incorporators,  regarding  the  bill  as  wortb^ss,. 
kept  It  in  their  pockets,  and  never  returned  it 
to  the  governor,  or  to  either  House.  And  for 
further  response  the  Secretary  of  State  says, 
that  the  representative  from  McCracken  and 
the  incorporators,  regarding  the  bill  as  with- 
drawn, by  leave  of  the  House  introduced  on. 
the  18th  of  April  of  the  same  session  a  bill  en- 
titled **  An  Act  to  Incorporate  the  Farmers" 
Agricultural  Implement  Manufacturing  Com- 
pany of  Paducah,"  containing  the  same  ob- 
jectionable section  that  was  re^rded  by  the* 
executive  as  against  public  policy,  and  met 
with  his  disapproval;  that  he  found  no  such 
bill  as  is  set  forth  in  the  petition  of  the  plain- 
tiffs on  file  in  his  office,  or  anything  to  show 
that  it  had  ever  been  filed,  or  returned  since- 
its  withdrawal.  This  is,  in  substance,  the  an- 
swer filed  by  the  Secretary  of  State  to  the  de- 
mand of  the  appellees,  and,  a  demurrer  having- 
been  sustained  to  this  answer,  the  writ  was  or- 
dered to  go. 

The  Constitution    of  1850  [art  3,   §    22J 
provides:    *'If  any  bill  shall  not  be  returned 
by  the  governor  within  ten  days  (Sundays  ex- 
cepted) after  it  shall  have  been  presented  to 
him,  it  shall  be  a  law,  in  like  manner  as  if  he- 
had  signed  it,  unless  the  General  Assembly  by 
their  ^journment  prevent  its  return,  in  whicti 
case  it  shall  be  a  law,  unless  sent  back  within 
three  days  after  their  next  meeting."    It  is  in- 
sisted by  counsel  for  the  appellees  that,  as  the 
bill  was  presented  to  the  governor,  it  must  be 
returned  to  the  Le^lature  by  him  within  Ihe- 
ten  days  if  that  Ix^y  is  in  session,  and,  if  he- 
fails  to  do  80,  the  bill  becomes  a  law.    This, 
position  cannot  be  doubted,  but  in  our  opinion 
there  are  several  reasons  why  the  writ  of  man- 
damus should  not  go  in  this  case,  if  the  facts- 
alleged  in  the  answer  are  true;  and  the  facts, 
alleged  in  the  answer  are  all  admitted  by  the- 
general    demurrer.     The   first  question*  that 
arises  is  as  to  what  facts  constitute  a  presenta- 
tion of  a  bill  to  the  executive.    There  is  but 
little  formality  in  such  a  proceeding,  and  no- 
fixed  rule  on  the  subject.    The  custom  in  this- 
State  is  for  the  secretary  to  indorse  on  the  bill 
the  date  of  its  receipt  by  the  governor,  so  as  to- 
show  when  the  bill  came  to  his  hands,  and 
there  appears  to  be  nothing  on  this  bill  indicat- 
ing that  the  governor  ever  had  possession  of  it. 
The  bill  was  found  a  year  after  in  the  posses- 
sion of  those  Interested  in  its  passage,  and  no* 
evidence  whatever  that  it  was  ever  in  the  pos- 
session of  the  Secretary  of  State.    It  is  said 
that  the  Secretary,  in  his  answer,  admits  its  de- 
livery to  the  governor,  and  that  fact  does  ap- 
pear from  this  pleading,  although  there  is  & 
subsequent  denial  that  the  bill  was  ever  deliv- 
ered to  the  governor  in  what  purports  to  bean 
amended  pleading  that  seems  never  to  have 
been  filed.     We  shall  regard    the    pleading,, 
therefore,  as  admitting  that  the  bill  was  dehv^ 
ered  to  the  governor;  but  at  the  same  time  it  is- 
alleged  that  tte  bill  was  taken  at  once  from  the- 
executive  by  the  member  from   McCracken, 
who  introduced  the  bill  with  a  knowledge  oa 
the  part  of  both  the  member  and  the  incorpora- 
tors that  the  executive  was  then  urging  som& 
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objection  to  certaiD  sections  of  the  bili.  and 
sot  only  withdrawn,  but  upon  the  statement 
that  leave  had  been  given  by  the  House  to  with- 
'draw  the  bill  from  his  hands.    The  object  in 
presenting  a  bill  to  the  executive  is  to  enable 
him  to  consider  its  various  features,  that  be 
may  understandiugly  approve  or  reject  it.    He 
unust  have  time  to  consider  its  provisions,  and 
with  the  courtesy  extended  members  of  the 
Legislature  by  the  executives  of  the  State  that 
has  grown  into  a  custom,  in  permitting  them 
to  withdraw  bills  before  mature  consideration 
by  him  that  appear  to  be   objectionable,   it 
would  be  a  siniirular  ruling  to  adopt,  and  one 
productive  of  much  evil,  to  permit  a  member, 
however  honest  in  his  motives,  to  withdraw  a 
bill  from  the  consideration  of  the  executive, 
that  the  member  himself  has  introduced,  and, 
after  the  lapse  of  months,  with  the  Legislature 
adjourned,  to  declare  the  bill  a  law  because  it 
was  once  in  the  governor's  hands.    It  is  no 
fiuch  presentation  as  contemplated  by  the  Con- 
stitution for  the  member  or  the  custodian  of 
the  bill  to  deliver  it  to  the  governor,  then  im- 
meiliately  withdraw  it,  and  claim  that  it  be- 
<x>me8  a  law  because  the  governor  tailed  to  re- 
turn it  within  the  ten  days.    In  the  case  of 
Harpending  v.  Haight,  89  Cal.  199,  it  is  said 
that  the  bill  is  presented  to  the  governor  "to 
afford  him  an  opportunity  to  deliberately  con- 
sider its  provisions  and  prepare  his  objections," 
and  such  a  presentation  as  would  deprive  him 
of  this  right,  in  the  language  of  the  court  in 
that   case,  is  ''merely  spurious."    Certainly 
those  interested  in  its  passage  who  withdraw 
the  bill  ought  not  to  be  heara  to  say  that  the 
neglect  of  the  governor  in  intrusting  the  cus- 
tody of  the  bill  to  them  made  it  a  law.    Again, 
it  18  evident  that  leave  was  given  to  with- 
draw the  bill  from  the  hands  of  the  executive, 


and  in  so  adjudging  this  court  is  not  undertak- 
ing to  correct  the  legislative  records,  or  to  in- 
vade the  legitimate  exercise  of  power  by  the 
legislative  branch  of  the  government.  There 
was  no  other  bill,  as  is  admitted  by  the  demur- 
rer, from  the  county  of  McCracken  in  the 
hands  of  the  governor;  and  the  bill  numbered 
776,  for  which  leave  was  given  to  withdraw, 
had  not  then  reached  his  hands,  and  related  to 
the  construction  of  turnpikes  in  Davis  County, 
and  was  approved  by  him  when  presented. 
Another  bill  was  introduced  shortly  after  this 
leave  to  withdraw  was  given,  by  the  same 
member,  containing  a  like  objectionable  feat- 
ure, and  for  the  benefit  of  the  same  corpora- 
tors of  the  same  city,  showing  plainly  that  leave 
was  given  to  withdraw  this  particular  bill. 
The  record  corrects  itself,  if  truly  set  forth  in 
the  answer,  and  therefore  the  court  should 
have  overruled  the  demurrer  to  the  response 
of  the  Secretary  of  State.  The  bill  was  never 
presented  to  the  governor,  as  contemplated  by 
the  Constitution,  and,  if  the  bill  had  in  fact 
been  considered  by  the  governor,  leave  had 
been  given  to  withdraw  it  if  the  facts  alleged 
in  the  answer  are  established.  Besides,  there 
was  no  such  bill  in  the  office  of  Secretary  of 
State,  and  after  the  lapse  of  more  than  a  year 
from  the  adjournment  of  the  Legislature  the 
parties  in  interest  who  knew  of  the  circum- 
stances connected  with  the  passage  of  the  bill, 
having  all  this  time  the  custody  of  that  paper, 
offered  it  to  the  Secretary  of  State,  for  the 
first  time  asking  that  it  be  filed  with  the  en- 
rolled bills.  The  chancellor  should  have 
overruled  the  demurrer,  and  held  the  response 
of  the  secretary  sufficient. 

Judgment  reversed,  and  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


FLORIDA  SUPREME  COURT. 


STATE  OF  FLORIDA,  ex  reL  Francis  P. 

FLEMING. 

u. 

John  L.  CRAWFORD. 


(. 


.Fla. 


.) 


^1*  The  performance  of  a  clear  minis- 
terial dnty  may  be  required  of  the  secretary 
of  etate  by  mandamus. 

2.  Neither  the  secretary  of  state  nor  the 
Sii|»reme  Court  of  Florida  has  power 

to  pass  upon  tbe  leKality  of  an  election  of  a 
United  States  senator  by  the  Legislature,  or  of  an 
appointment  of  a  senator  by  the  executive  of  the 
State.  The  power  is  in  the  United  States  Senate 
alone. 

3.  The  commission  of  a  United  States 
senator  appointed  hy  the   governor 

should  be  sign^  by  the  grovemor,  and  sealed  with 
the  great  seal  of  state,  and  oounterslfirned  by  tbe 

Head  notes  by  Ranbt,  C/i.  J. 

Note.— For  note»  on  mandamus  to  compel  per- 
formance of  official  duties,  see  United  States  v. 
Hall  (D.  C.)  1  L.  R.  A.  788;  People  v.  Higrhway 
Comrs.  (lU.)  6  L.  R.  A.  161;  Territory  v.  Cascade 
County  Comrs.  (Mont.)  7  L.  K.  A.  106. 
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secretary  of  state,  in  accordance  with  section  14, 
art.  4,  of  the  Constitution  of  this  State. 

4«  Where  there  has  been  an  election  of 
a  United  States  senator  by  the  Legrislature 
and  afterwards  the  grovemor,  holdmg  that  there 
is  a  vacancy  in  the  office  on  account  of  the  ille- 
gality of  such  election,  sifrns  an  appointment  or 
oommlfision  of  a  United  States  senator,  and  re- 
quests the  secretary  of  state  to  seal  the  same  with 
tbe  great  seal  of  state,  and  to  countersign  it,  it  is 
tbe  duty  of  the  secretary  to  do  so,  and  be  has  no 
right  to  refuse  because  he  deems  the  govemor^s 
action  illegal.  If  he  refuses  the  performance  of 
the  duty*  it  may  be  required  by  mandamus. 

6*  A  commission  is  not  complete  until  it 
has  been  signed*  countersigned,  and  sealed 
in  accordance  with  section  14  of  article  4,  nor  is  a 
copy  of  an  uncompleted  commission,  or  of  the 
record  thereof ,  evidence  of  any  appointment  to 
office. 

6.  Affixing  the  seal  of  state  to  an  exec- 
utive appointment  of  a  United  States  sen- 
ator, and  countersigning  the  same,  does  not  com- 
mit the  secretary  of  state  to  tbe  legality  of  such 
appointment.  It  implies  no  opinion  as  to  tbe  le- 
gality of  either  such  appointment  or  of  a  pre- 
vious election  of  another  person  to  the  same 
plaoe  by  the  Legislature. 

7«:  The    commissioning    of    a    United 
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States  senator  or  other  public  officer  is 
a  natter  of  public  Interest,  and  it  is  the 

duty  of  the  executive  to  see  that  his  commiesions 
of  persons  appointed  to  oflSoe  are  completed:  and 
88  the  chief  magistrate,  oharpred  with  seeing  that 
the  laws  are  faithfully  executed,  he  is  a  proper 
relator  in  a  proceeding  by  mandamus  to  require 
the  sealing  and  countersigning  of  a  commission. 

(November  Ifl,  189L}  . 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  seal  and  countersign  the 
appointment  and  commission  of  Robert  H.  M. 
Davidson  as  United  States  senator.     Granted. 


Statement  by 


CA.  J,: 


The  alternative  writ,  the  declaration  in 
causes  of  this  character,  states  in  substance 
that,  on  the  22d  day  of  September  of  the  pres- 
ent year,  the  relator,  Francis  P.  Fleming,  the 
governor  of  this  State,  be  having  ascertained 
and  determined  that  a  vacancy  existed  in  the 
ofSce  of  United  States  senator  from  this  State, 
did,  in  exercise  of  the  power  conferred  upon 
him  by  law,  proceed  to  appoint  Robert  H.  M. 
Davidson,  a  citizen  of  the  State,  having  all  the 
legal  qualifications  for  such  office,  to  be  United 
States  senator  from  Florida,  to  fill  such  vacan- 
cy until  the  meeting  of  the  next  Legislature; 
and  that,  to  evidence  and  give  effect  to  such 
appointment,  the  petitioner  prepared  and  signed 
an  appointment  or  commission  in  the  words 
and  figures  following,  to  wit: 

"  In  the  name  of  the  State  of  Florida.  To 
all  whom  these  presents  may  come  greeting: 

*•  Whereas,  the  term  of  office  of  Wilkinson 
Call,  as  United  States  senator  from  Florida,  ex- 
pired on  the  third  day  of  March,  A.  D.  1891. 
during  the  recess  of  the  Legislature  of  said 
State,  whereby  a  vacancy  then  happened  in  the 
office  of  United  States  senator  from  Florida 
during  such  recess  as  aforesaid;  and  whereas,  a 
senator  has  not  been  chosen  by  the  Legislature 
of  the  State  of  Florida  to  fill  such  vacancy; 
and  whereas,  the  Legislature  of  the  State  of 
Florida  is  not  now  in  session,  and  a  recess 
thereof  exists  at  this  time: 

••Now,  therefore,  I,  Francis  P.  Fleming, 
governor  of  the  State  of  Florida,  by  virtue  of 
the  authority  in  me  vested  by  the  Constitution 
of  the  United  States,  have  appointed,  and  by 
these  presents  do  hereby  appoint,  Robert  H. 
M.  Davidson  to  be  United  States  senator  from 
the  State  of  Florida,  until  the  next  meeting  of 
the  Legislature  of  the  State  of  Florida. 

•*In  testimony  whereof  I  have  hereunto  set 
my  hand,  and  caused  the  great  seal  of  the  State 
to  be  affixed,  at  Tallahassee,  this  twenty-sec- 
ond day  of  September,  A.  D.  one  thousand 
eight  hundred  and  ninety-one,  and  of  the  inde- 
pendence of  the  United  States  the  one  hundred 
and  sixteenth  year. 

"  Francis  P.  Fleming, 
•*  Governor  of  Florida. 

''Attest:    , 

'•Secretary  of  State." 

That  thereupon  the  said  governor  caused  the 
said  appointment  or  commission  to  be  trans- 
mitted to  the  defendant,  John  L.  Crawford, 
secretary  of  state  of  this  State,  and  instructed 
and  directed  him  to  seal  it  with  the  great  seal 
of  the  State,  and  to  countersign  the  same  as  a 
^  ^  and  proper  attestation  of  the  executive  act 
^  A. 


of  such  appointment,  to  be  delivered  to  said 
Davidson  as  bis  full  and  complete  appointment 
to  be  such  United  States  senator,  and  the  evi- 
dence thereof;  but  that  the  said  Crawford, 
secretary  of  state,  in  disregard  of  his  duty  Xxk 
the  premises,  failed  and  remsed  to  seal  the  said 
appointment  or  commission  with  the  great  seal 
of  the  State,  and  to  countersign  the  same,  and 
has  failed  and  refused,  and  still  refuses,  so  to- 
do,  to  the  great  prejudice  and  injury  of  the- 
people  of  the  State. 

That  afterwards,  on  or  about  October  18, 
1891,  the  said  governor  required  and  instructed 
William  B.  Lamar,  the  attorney -general  of  the- 
State,  to  institute  proceedings  in  this  court  to 
procure  the  writ  of  mandamus  to  require  the 
said  secretary  of  state  to  seal  such  appointment 
or  commission  with  such  seal  and  to  counter- 
sign the  same,  but  the  attorney-general  has 
failed  and  refused,  and  still  refuses,  to  institute 
the  proceedings. 

The  writ  then  recites  the  prayer  of  the  peti- 
tion: That,  in  order  to  protect  and  secure  the 
public  interests  in  the  premises,  and  to  enforce 
and  carry  into  eflfect  his  said  executive  act  as 
such  ^vemor.  the  writ  may  issue,  and.  in 
compliance  with  such  prayer,  directs  the  sec- 
retary of  state  to  seal  and  countersign  the  said 
appointment  or  commission,  or  to  show  cause, 
on  the  day  and  at  the  time  mentioned  therein, 
why  he  had  not  done  so. 

On  the  29th  day  of  October,  at  the  time 
stated  in  such  writ,  the  secretary  of  state  made 
return  to  such  writ,  stating  in  effect: 

(1)  That  this  court  has  no  jurisdiction  of  the 
respondent  on  the  case  made  by  the  writ  in  re- 
spect to  the  specific  act  sought  to  be  enforced. 

(2)  That  the  relator,  the  governor,  has  na 
such  interest  in  or  relation  to  the  specific  act 
sought  to  be  enforced,  upon  the  allegations  of 
the  writ,  as  authorizes  or  justifies  him  in  insti- 
tuting this  proceeding. 

(3)  That  the  State  has  no  such  intei*est  in  or 
relation  to  the  specific  act  sought  to  be  en- 
forced, upon  the  allegations  of  the  writ,  as  au- 
thorizes the  institution  of  the  proceeding  by 
the  State,  or  on  its  behalf,  or  by  or  on  relation 
of  -the  governor  of  the  State. 

(4)  That  there  is  no  law  enjoining  upon  this 
respondent  the  performance  of  the  specific  act 
sought  to  be  enforced. 

(5)  That  it  does  not  appear  that  the  perform- 
ance of  the  specific  act  themn  sought  to  be 
enforced  is  necessary  to  make  effectual  the  al- 
leged appointment. 

(6)  That  the  allegations  of  the  writ  are  not 
sufficient  to  show  that  the  relator  has  a  right 
to  enforcement  of  the  specific  act  sought  to  be 
enforced. 

(7)  That  the  petitioner  is  now,  and  was  on 
September  22.  1891,  governor  of  the  State:  that 
defendant  has  no  means  of  knowing,  and  does 
not  know,  whether,  on  or  before  the  day  men- 
tioned, the  petitioner  claimed  to  have  ascer- 
tained and  determined  there  was  a  vacancy  in 
the  office  of  United  States  senator  from' the 
State  of  Florida,  nor  the  several  grouncis^ 
methods,  and  processes  upon  and  through 
which  such  alleged  ascertainment  and  determi- 
nation was  had,  other  than  as  proclaimed  by 
said  petitioner  to  the  people  of  Florida,  under 
a  writing  made  and  published  by  him  on  the 
4th  day  of  August  of  the  present  year,  a  copy 
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of  which  writiDg  is  annexed  as  a  xmrt  of  this 
return,  for  the  purpose  of  showing  merely  the 
claim  therein  set  up,  and  the  alleged  grounds 
and  the  reasoning  upon  and  hy  which  the  al- 
leged ascertainment  and  determination  was 
reached. 

That  no  vacancy  in  the  office  of  the  United 
Stales  senator  existed  on  the  said  l^d  day  of 
September;  that  "theretofore"  the  vacancy 
created  by  the  expiration  of  the  term  of  office 
of  Wilkinson  Call»  United  States  senator,  had 
been  filled  b^  the  Legislature  of  the  State,  by 
whom  Wilkinson  Call  was  duly  and  constitu- 
tionally elected  United  States  senator,  "as 
shown  by  a  duly  certified  copy  of  said  legis- 
lative proceedings,"  filed  as  a  part  of  there- 
turn;  and  that  Wilkinson  Call  applied  for  and 
obtained  from  the  respondent  a  duly  certified 
copy  of  said  proceedings,  to  be  presented  to 
the  senate  of  the  United  States,  as  the  due  and 
legal  evidence  of  his  election  as  such  senator. 

That  it  is  true  that  the  governor  did  prepare 
and  si^  "the  document  m  writing,"  a  copy 
of  which  is  set  out  in  the  alternative  writ,  and 
thereupon  caused  the  same  to  be  transmitted  to 
respondent,  with  instructions  to  him  to  seal 
with  the  great  seal  of  state  and  countersign  the 
same,  and  that  this  respondent  refused  so  to  do. 

That  the  communications  and  transactions 
by  and  between  the  governor  and  the  attorney- 
general,  constituting  the  former's  alleged  de- 
mand, and  the  latter's  alleged  refusal,  to  insti- 
tute proceedings  to  procure  from  this  court  the 
writ  of  mandamus  for  the  purposes  alleged, 
were  conducted  in  writing,  and  a  copy  of  the 
same  is  annexed  as  a  part  of  the  answer. 

All  of  this  return,  except  the  paragraphs 
numbered  from  1  to  6,  inclusive,  was  demurred 
to  as  not  setting  up  facts  sufficient  in  law  to  bar 
the  writ,  and  the  six  paragraphs  were  treated 
as  a  demurrer,  and  the  demurrer  joined  in. 

Mr,  Fred.  T.  Blyers  for  plaintiff. 
Messrs.  A*  W.  Cockrell  A  Son  for  de- 
fendant. 


%  C7i.  J.,  delivered  the  opinion  of  the 
court: 

'  That  the  writ  of  mandamus  lies  to  require 
the  performance  of  a  clear  official  duty,  not 
involving  discretion,  by  any  one  of  the  "ad- 
ministrative officers  01  the  executive  depart- 
ment "  of  this  State,  (§§  3,  17,  20,  26,  art.  4, 
Const.  1885,)  is  a  settled  proposition  of  law  in 
Florida.  Towk  v.  State,  8  Fla.  202;  State  v. 
Gamble,  13  Fla.  9;  State  v.  Gibbs,  Id.  55;  State 
V.  •  Board  of  State  Canvassers,  16  Fla.  17 ; 
State  V.  Board  oj  State  Cantassers,  17  Fla. 
29;  State  v.  Drew,  Id.  67;  State  v.  Barnes,  25 
Fla.  298. 

To  hold  that  the  mere  fact  of  these  officers 
belonging  to  the  executive  department  of  the 
government  should  exempt  them  from  this  ju- 
dicial process,  as  to  a  plain  ministerial  duty,  or 
where  they  are  given  no  official  discretion, 
would  be  in  irreconcilable  antagonism  to  a  con- 
sistent line  of  judgments  running  back  over 
forty  years.  There  is,  moreover,  nothing  in 
the  nve  cases  specially  called  to  our  attention 
in  behalf  of  the  defendant,  and  noticed  in  the 
next  paragraph  of  this  opinion,  to  cause  us  to 
doubt  the  correctness  of  the  conclusion  reached 
by  our  predecessors,  even  though  the  conclu- 

14  L.  R.  A. 


sion  was  arrived  at  in  the  face  of  conflict  of 
authority.— a  condition  not  unfrequently  con- 
fronting appellate  courts. 

The  case  of  Cfom,  v.  Wickersham,  90  Pa. 
811,  holds  that  the  writ  did  not  lie  in  the  court 
of  common  pleas  against  the  defendant,  who- 
was  superintendent  of  public  instruction,  as 
that  court  had  never  been  given  power  to 
issue  it  against  state  officers.  It  is  stated, 
however,  in  the  opinion  of  the  judge  of  the 
common  pleas,  which  opinion  is  adopted  "by 
the  supreme  court,  that  by  an  Act  of  May  22, 
1792,  which  continued  in  force  until  abrogated 
by  a  convention  held  in  1872-73,  for  forming 
a  new  constitution  {Com.  v.  Hartranft,  77  Pa. 
154),  such  power  had  existed  in  the  supreme 
court,  and  that  no  inconvenience  was  ever  felt 
from  its  exercise  by  that  tribunal;  but  the  con- 
vention limited  the  power,  as  an  exercise  of 
original  jurisdiction,  to  cases  against  inferior 
courts,  and  that  the  Legislature  nad  not  given 
to  any  inferior  court  the  power  now  invoked. 
The  decision  in  Stats  v.  Bobart,  12  Nev.  408,  is 
that  the  office  of  state  comptroller,  which  Hobart 
held,  was  one  of  public  trust,  and  conferred 
upon  the  individual  for  the  benefit  of  the  pub- 
lic; and  if  the  acts  which  he  refused  to  perform 
concern  the  public  interests,  and  are  such  as 
the  law  requires  to  be  performed  by  him,  the 
writ  of  mandamus  should  issue  to  compel  the 
performance  of  the  duty.  The  writ  was  is- 
sued. In  State  v.  Hayne,  8  6.  C.  867,  it  was 
decided  that  the  supreme  cpurt  has  jurisdic- 
tion by  mandamus  over  the  executive  officers 
of  the  State,  as,  for  instance,  the  secretary  of" 
state,  and  might  by  such  writ  supervise,  con- 
trol, and  direct  their  duties,  the  duty  in  the 
particular  case  being  ministerial.  The  conclu- 
sion reached  in  Bte&oe  v.  International  R.  Co.^ 
40  Tex.  687,  in  so  far  as  the  comptroller  was^ 
concerned,  was  that  the  duty  in  question  was 
not  a  mere  ministerial  duty,  but  it  was  his  duty 
to  see  that  preliminary  work  proper  to  be  done 
had  been  performed;  and  that  the  district  court 
had  not  power  under  the  Constitution  to  com- 
pel an  officer  of  the  executive  department  of 
the  government  to  perform  an  official  duty; 
and  that  whereas,  under  the  former  Constitu- 
tion, the  supreme  executive  power  was  vested 
in  the  chief  magistrate,  under  that  then  in 
force  it  was  vested  in  the  entire  body  of  mag- 
^istry,  composing  the  executive  department 
with  the  powers  of  each  separately  defined. 
The  remaining  one  of  the  particular  cases  cited 
in  behalf  of  oefendant  {Dane  v.  Derby,  54  Me. 
95,  89  Am.  Dec.  729)  does  not  involve  the  ques- 
tion of  a  mandamus  against  a  state  officer,  and 
need  not  be  noticed;  and  of  the  Texas  case, 
the  only  one  requiring  comment,  it  is  neces- 
sary to  say  merely  that  in  Florida  the  "su- 
preme executive  power  is  vested  in  a  chief 
magistrate,  who  shall  be  styled  the  'Governor 
of  Florida, ' "  (§  1,  art.  4,  Const.)  and  that 
two  of  the  judges  dissented  from  the  conclu- 
sion reached  by  the  other  three. 

It  is  not  within  the  possibilities  of  any  one 
opinion  to  review  all  the  authorities  referred 
to  in  the  note  to  Dane  v.  Derby  in  the  eighty- 
ninth  volume  of  the  American  Decisions. 
This  court  long  ago  decided  the  question  and 
in  doing  so,  and  in  adhering  consistently  in 
past  years  to  that  decision,  it  has  followed  in 
the  footsteps  of  Marshall  and  his  associates  and. 
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Gibers  who  bave  rested  tbeir  cooclusioD  upon 
tbe  ground  tbat  ours  is  "a  goyemment  of  laws 
^nd  not  of  men,"  and  tbat  where  tbere  is  no 
right  to  exercise  discretion  in  tbe  premises  any 
olBcer  less  than  a  governor,  acting  as  such,  (as 
in  SiaU  v.  Drew,  17  Fla.  67,  and  cases  therein 
cited,)  is  not  exempt  from  this  process  of  the 
Ww;  and  upon  this  theory  it  was  held  in  Mar- 
bury  V.  Madison,  5  U.  8.  1  Cranch.  137,  2  L. 
od.  60,  tbat  tbe  secretary  of  state  would  be  tbe 
subject  of  a  mandamus  to  compel  him  to  de- 
liver a  commission  which  had  been  signed  and 
sealed,  and  upon  the  same  principle  peremp- 
tory writs  of  mandamus  have  been  a\^arded 
against  other  secretaries  of  departments  of 
the  general  government.  Kendall  v.  United 
States,  37  U.  8.  12  Pet.  524,  9  L,  ed.  1181; 
United  States  v.  Schurz,  102  U.  8.  878,  26  L. 
*d.  167.  8ee  also  Buttertoorth  v.  United 
StaUs,  112  U.  8.  50.  28L.  ed.  656. 

In  Com.y.  Bdrtranft,17  Psl.  154,  tbe  supreme 
court  deplored  the  limitation,  referred  to  above 
upon  its  former  jurisdiction,  as  a  result  which 
•deprived  tbe  people  of  one  of  the  forms  of 
remedy  essential  to  tbe  interests  of  a  republic; 
and  we  feel  assured  tbat  it  will  not  be  denied 
tbat  the  history  and  practical  utility  of  the 
writ  in  Florida  entitles  it  to  the  hignest  con- 
sideration for  effectually  securing  tbe  perform- 
ance of  public  official  duty  and  establishing 
public  right.  It  is  the  character  of  tbe  duty, 
and  not  tbe  nature  of  Uie  office,  which  must, 
as  long  as  the  law  is  regarded,  always  control 
a  court  in  deciding  whether  or  not  it  will 
Award  a  peremptory  mandamus  against  an 
officer  of  the  character  of  the  respondent  {Mar- 
hury  V.  Madison f  supra;  United  States  y.  Win- 
dom,  187  U.  8.  686,  34  L.  ed.  811;  UniUd  States 
v.  Blaine,  139  U.  8.  806,  35  L.  ed.  188);  and 
this  would  be  a  late  day  for  the  supreme  court 
of  Florida  to  depart  from  this  rule. 

II.  It  appears  tbat  on  the  4th  day  of  August 
last  tbe  governor  issued  an  address  to  the  peo- 
ple of  Florida,  announcing  as  his  judgment 
snd  conclusion  that  tbe  action  of  tbe  joint 
assembly  of  tbe  Legislature  taken  on  the  26th 
of  May  last,  at  which  Mr.  Call  received  the 
votes  of  fourteen  senators  and  of  thirty -seyen 
representatives,  and  Mr.  Mays  received  tbe 
vote  of  one  representative,  and  at  which  the 
president  of  tbe  joint  assembly  announced 
tbat.  Mr.  Call  having  received  a  majority  of 
all  tbe  votes  of  tbe  joint  assembly,  a  majority 
of  all  tbe  members  elected  to  both  Houses  be- 
ing present  and  voting,  was  duly  elected  Unit- 
ed States  senator  for  the  term  beginning  March 
4,  1891,  was  not  an  election  of  Mr.  Call;  and 
the  reason,  as  is  shown  by  the  return  before 
us,  is  tbat  a  majority  or  quorum  of  tbe  Senate 
was  not  present  at,  and  did  not  participate  in, 
such  election.  In  this  paper  the  governor  also 
announced  that  he  could  not,  "in  the  discharge 
of  his  duty,"  certify  that  Mr.  Call  was  elected, 
and  gives  a  full  statement  of  tbe  grounds  upon 
which  bis  conclusions  are  based.  On  tbe  22d 
<iay  of  September  tbe  governor  prepared  and 
signed  the  appointment  of  Mr.  Davidson,  set 
o\it  in  tbe  preceding  statement  of  tbe  case  be- 
fore us;  and  it  will  be  observed  tbat  this  ap- 
pointment recites  that  a  term  of  office  of  Unit- 
ed States  senator  held  by  Mr.  Call  bad  expired 
tbe  8d  day  of  March  last,  during  a  recess  of 
"^ legislature,  and  that  thereby  a  vacancy 
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happened  in  ^  such  office,  and  'that  no  senator 
had  been^cbosen  by  tbe  Legislature  to^fillsuch 
vacancy,  andtthat  the  Legislature  was  not  in 
session,  but,  on  the  contrary,  a  recess  thereof 
existed  at  the  time;  and.  upon  these  premises 
so  recited,  the  governor,  by  virtue  of  the 
authority  vested  in  him  by  tbe  Constitution  of 
tbe  United  States,  appoints  Mr.  Davidson  to 
be  United  States  senator  from  Florida  until 
the  next  meeting  of  the  Legislature. 

Tbe  election  mentioned  is  set  ^up  by  re- 
spondent as  a  bar  to  tbe  allowance  of  a  per- 
emptory writ.  He  says  that,  by  virtue  of  this 
action  of  tbe  joint  assembly  on  the  26th  day 
of  May,  Mr.  Call  was  duly  and  constitution- 
ally elected  United  States  senator,  and  tbat 
consequently  no  vacancy  existed  when  the 
governor  made  tbe  alleged  appointment,  tbe 
vacancy  occurring  on  expiration^of  Mr.  Call's 
previous  termi  having  been  filled  by  such  elec- 
tion. Tbe  respondent  also  supplements  this 
defense  with  |the  statement  that  Mr.  Call  ap- 
plied to) and  obtained*^  from  him,  as  secretary 
of  state,  a  duly  certified  copy  of  said  proceed- 
ings, to  be  presented  to  tbe  senate  of  the  United 
States  as  the  due  and  legal  evidence  of  bis 
election  as  such  senator. 

The  Constitution  of  tbe  United  States  pro- 
vides tbat  tbe  Senate  of  tbe  United  States  shall 
be  composed  of  two  senators  from  each  State, 
chosen  by  tbe  Legislature  thereof,  and  (after 
directing  bow  they  shall  be  classified  as  to 
length  of  terms)  oraains  that,  if  vacancies  bap- 
pen  by  resignation  or  otherwise  during  the  re- 
cess of  tbe  Legislature  of  any  State,  the  execu- 
tive thereof  may  make  temporary  appointment 
until  the  next  meeting  of  the  Legislature, 
which  shall  then  fill  such  vacancies,  (§  3,  art. 
1:)  and  that  the  times,  places,  and  manner  of 
holding  elections  for  senators  and  representa- 
tives shall  be  preacribed  in  each  State  by  the 
Legislature  thereof,  but  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations, 
except  as  to  the  place  of  choosing  senators, 
§4,  art.  1;)  and  that  each  House  shall  be  the 
judge  of  the  elections,  returns  and  qualifica- 
tions of  its  own  members.    §  3,  art.  1. 

The  Constitution  of  the  United  States  has 
not  elsewhere  given  to  this  court  tbe  power  to 
pass  upon  tbe  qii^stion  of  the  legality  of  t  he 
election  of  a  United  States  senator,  but  by  tbe 
last  of  the  provisions  quoted  above  it  has  ex- 
pressly excluded  from  it  the  right  to  do  so. 
The  Constitution  of  the  State  has  not  attempted 
to  confer  any  such  power  upon  us,  nor  baa 
Congress,  nor  our  own  Legislature,  nor  is  it 
to  t^  inmgined  that  any  such  attempt  would 
be  made.  Whether  Mr.  Call  was  legally 
elected  by  tbe  Legislature  is  not  for  us  to  say. 
Our  predecessors,  when  asked  in  January, 
1869,  under  tbe  power  given  tbe  governor  by 
the  Constitution  to  require  their  opinions  *'upon 
any  point  of  law,"  whether  tbe  election  of  Mr. 
Abijah  Gilbert,  as  senator,  in  1868,  was  legal, 
replied,  in  effect,  tbat  tbe  Senate  of  tbe  United 
States  was  the  exclusive  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members; 
and  whether  an  election  of  a  senator  by  a  state 
Legislature  was  in  conformity  with  such  regu- 
lations as  are  prescribed  by  Congress,  or 
whether  for  want  of  strict  conformity  there- 
with it  was  illegal  and  void,  were  questions 
which  tbe  court  had  no  jurisdiction  to  decide. 
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Adviwry  Opinion,  12  Fla.  686.  That  we  have 
not  jurisdiction  to  entertain  the  question  of  the 
legality  or  illegality  of  Mr.  Call  s  election  is 
palpable,  and  that  anything  we  might  decide 
about  it,  should  we  so  far  forget  ourselves  as 
to  enter  upon  its  consideratioi:,  would  be  in- 
excusable usurpation,  and  of  no  effect  whatso- 
ever, cannot  be  denied.  Whether  the  Legis- 
lature has  in  its  action  so  far  complied  with 
the  true  intent  and  meaning  of  the  statute  of 
the  United  States  governing  such  election,  or 
whether  the  statute,  if  it  contemplates  legal 
action  in  the  absence  of  a  quorum  of  either  of 
the  Houses  where  the  organic  law  makes  a 
quorum  essential  to  the  transaction  of  business, 
is  constitutional,  are  questions  for  the  Senate 
alone  to  decide. 

The  question  occurs  to  us,  however,  that  ad- 
mitting we  cannot  decide  upon  the  lecrality  of 
the  election,  is  it  not  a  sufficient  answer  to  the 
application  for  this  writ  that  the  joint  a.ssembly 
is  shown  to  have  done  what  it  in  fact  did,  ana 
as  it  was  constituted,  and  to  have  announced 
through  its  presiding  officer  the  same  to  be  a 
legal  election?  It  is,  we  find,  after  the  most 
careful  consideration,  impossible  to  pursue 
this  course  without  usurping  the  functions 
of  the  Senate.  As  shown  above,  the  executive 
of  a  State  may,  if  a  vacancy  happens  during 
the  recess  of  the  Legislature,  make  temporary 
appointments  until  the .  next  meeting  of  the 
Legislature,  which  shall  then  fill  the  vacancy; 
ana  it  is  unquestionably  the  primary  function 
of  the  executive,  subject  solely  to  the  judgment 
of  the  United  States  Senate,  to  decide  when 
any  such  vacancy  exists.  The  correctness  of 
his  decision,  and  the  legality  of  his  action  in 
making  an  appointment,  are  matters  entirelv 
beyond  our  jurisdiction.  Whether  the  Consti- 
tufion  gave  the  governor  power  after  .the  ad- 
journment of  the  Legislature,  to  appoint,  was  a 
question  which  addressed  itself  primarily  to 
the  governor,  and.  however  erroneous  may  be 
the  conclusion  which  he  has  reached,  he  has 
in  fact  made  a  decision  in  favor  of  his  power, 
and  has  proceeded,  to  the  extent  indicated  bv 
this  record,  in  making  an  appointment  to  fill 
what  he  holds  to  be  a  vacancy,  within  the 
meaning  of  that  clause  of  the  Constitution 
which  confers  upon  him  the  power  of  appoint- 
ment. We  cannot  close  our  eyes  to  this  fact 
as  an  existing  feature  in  the  case  before  us,  any 
more  than  to  the  action  of  the  Legislature  or 
any  other  fact  shown  by  the  record!^  It  cannot 
be  said  that,  as  between  the  governor  and  this 
court,  it  was  not  a  matter  for  his  decision. 
We  cannot  hold,  then,  that  the  simple  fact  of 
the  Legislature  having  taken  the  action  set  up 
constitutes  a  bar  to  the  proceeding  sought  at 
our  hands,  without  usurping  the  power  to  de- 
cide that  this  action,  however  illegal  or  ineffec- 
tual it  may  be  held  by  the  Senate,  precluded 
any  action  by  the  governor,  or,  in  other  words, 
deprived  him  of  the  power  to  act.  To  decide 
the  question  would  be  to  do  what  the  Consti- 
tution has  devolved  upon  the  Senate  exclu- 
sively. It  is  a  question  as  to  the  relative  va- 
lidity of  legislative  and  executive  action,  of 
which  we  nave  no  jurisdiction.  What  we 
cannot  do  the  secretary  of  state  cannot  do; 
and  for  the  same  reason  that  the  power  has 
not  bc«n  placed  in  him,  unless  it  is  implied  by 
the  imposition  upon  him  of  the  duty  to  seal 

14  1..  R.  A 


and  countersign  this  commission,  if  such  du- 
ties have  been  put  upon  him,— questions  to  be 
hereafter  considered.  He  cannot,  unless  the 
power  to  do  so  is  implied  by  the  imposition  of 
the  stated  duties,  decide  that  the  appointment 
of  Mr.  Davidson  is  illegal,  or  that  it  is  so  because 
the  election  of  Mr.  Call  was  legal,  and  no  va- 
cancy existed,  and  consequently  the  governor 
had  no  power  to  appoint.  The  erroneous  ex- 
ercise of  power  by  either  the  governor  or  the 
Legislature  confers  no  power  on  either  the 
secretary  of  state  or  us,  and  in  our  conduct 
we  should  leave  the  action  of  each  to  be 
judged  of  by  the  Senate,  and  perform  such 
duties  as  the  law  has  placed  upon  us,  without 
assuming  any  responsibility  not  imposed  upon 
us.  Knowledge  on  our  part  of  what  may 
have  been  the  decision  oi  the  Senate  in  any 
analogous  case  does  not  create  power  or  juris- 
diction in  this  court.  Unless  there  is,  in  the 
nature  of  the  act  of  sealing  and  countersigning, 
the  implied  power  of  passing  upon  the  legality 
of  the  governor's  action,  the  secretary  has  no 
more  power  to  do  so,  and  refuse  to  attest  the 
governor's  act,  than  he  would  have  had  to  re- 
fuse Mr.  Call  a  certified  copy  of  the  proceed- 
ings of  the  Legislature,  of  whose  records  he  is, 
under  section  21.  art.  4,  of  the  Constitution, 
the  keeper,  had  it  been  his  judgment  that  the 
election  by  the  Legislature  was  illegal  and 
void.  In  certifying  and  giving  such  copy  he 
performedfa  duty  imposed  upon  him,  which  in 
no  wise  involved  or  implied  what  his  personal 
judgment  of  the  validity  of  that  election  is, 
and  the  law  does  not  give  him  any  official  judg- 
ment as  secretary  of  state  in  the  premises. 

III.  It  is,  however,  contended,  in  effect, 
that  the  right  to  have  this  writ  issued  is  de- 
pendent upon  the  right  of  Mr.  Davidson  to 
the  office  of  senator;  or,  in  other  words,  the 
le^  nght  of  the  governor  to  make  the  ap- 
pointment. In  support  of  this  contention, 
counsel  for  responaent  cites  the  case  of  State 
V.  Trenton  Common  Council,  49  N.  J.  L.  849, 
6  Cent.  Rep.  819,  which  was  an  application 
by  Clarke  for  a  mandamus  to  compel  the 
board  of  health  of  the  city  of  Trenton  to  admit 
him  as  a  member  of  such  board.  It  was  a 
proceeding  to  put  him  in  physical  possession 
of  an  office.  Clarke  had  been  nominated  by 
the  president  of  the  council,  who  had  assumed 
to  act  as  mavor  when  he  understood  the  mayor 
was  absent  from  the  city,  and  his  nomination 
had  been  confirmed  by  the  city  council  to  suc- 
ceed one  Cloke,  whose  term  of  four  years  had 
expired,  but  who,  under  the  law,  was  author- 
ized to  hold  until  his  successor  should  be  ap- 
pointed and  qualify.  Cloke  still  held  his  seat 
on  the  board,  and  was  recognized  by  it  as  a 
member;  and  it  was  contended  by  the  board, 
the  defendant,  that  the  president  of  the  council 
had  no  authority  to  make  the  nomination,  as 
the  mayor  was  not,  at  the  time  it  was  made, 
really  absent  from  the  city,  such  absence  being 
a  contingency  necessary  to  the  president^ 
power,  and  the  one  which  was  assumed  by 
him  to  exist  and  authorize  the  action  taken. 
The  court  held  that,  as  it  was  shown  that  the 
mayor  was  not  absent,  there  was  no  power  in 
the  president  of  the  council  to  nominate,  or  in 
the  council  to  recognize  it,  and  that  the  nomi- 
nation and  confirmation  were  not  proof  of 
such  absence,  and  that    a  mandamus  would 
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not  issue.  It  was  held  that,  as  the  charter  of 
the  city  had  not  provided  that  any  particular 
certificate  of  appointmeDt  should  be  evidence 
of  title  to  the  office,  therefore  the  case  differed 
from  those  where  the  law  provides  that  the 
certificate  of  an  election  board  shall  be  evi- 
dence of  the  result  of  an  election;  but,  if  the 
charter  had  provided  for  issuing  a  commission 
evidencing  a  right  to  membership  in  the  board, 
the  contention  that  the  nomination  by  an  act- 
ing mayor,  and  confirmation  bj  the  .council, 
would  make  out  a  conclusive  title,  on  an  ap- 
plication of  this  kind,  might  be  sustained. 

It  is  true  that  mandamus  will  lie  to  compel 
the  surrender  of  books  and  papers  and  build- 
ings to  one  possessing  certain  prima  facie  evi- 
dence of  title  to  the  office;  and  this,  even 
though  quo  warranto  may  be  pending  to  test 
the  real  title  to  the  office;  and  the  award  of  the 
writ  of  mandamus  wiU  have  no  effect  upon 
the  other  proceeding,  for  mandamus  is  not  the 
proper  proceeding  to  determine  the  title  to 
office  as  between  contestants,  and,  where  the 
party  seeking  the  latter  writ  has  not  muni 
ments  of  title  to  the  office  which  the  law  has 
made  prima  facie  evidence,  relief,  even  to  the 
extent  indicated  above,  will  not  be  given  if 
his  right  to  the  office  is  even  doubtful.  High, 
Extr.  Rem.  g§  70,  78,  et  $eq.;  State  v.  Dusman, 
89  N.  J.  L.  677;  State  v.  Saxon,  26  Fla.  792,  796. 
It  is,  however,  established,  by  the  overwhelm- 
ing current  of  authority,  that  where  an  office  is 
already  filled  by  an  actual  incumbent,  exercis- 
ing the  functions  of  the  office  de  facto  and  un- 
der color  of  right,  mandamus  will  not  lie  to  com- 
Sel  the  admission  of  another  claimant,  or  to 
etermine  the  disputed  question  of  title,  and 
for  the  reason  that  an  adequate  and  specific 
remedy  at  law  exists,  which  is  quo  warranto 
(High,  Extr.  Rem.  §§  49,  67;)  and  in  the  New 
Jersey  case  relied  on  by  respcmdent  it  is  ad- 
mitted that  the  relief  in  such  cases  is  usuall}" 
sought  by  quo  warranto.  See  also  State  v. 
Gamble,  13  Fla.  9,  28;  People  v.  J^eio  York,  8 
Johns.  Cas.  79. 

The  distinction  between  the  New  Jersey  case 
and  the  one  before  us  is  unmistakable.  There 
the  claimant  to  an  office  was  seeking  to  oust 
one  holding  possession  of  it,  and  obtain  pos- 
session himself,  not  in  the  ordinary  way,  but 
bj'  a  remedy  never  available  except  under  pe- 
culiar circumstances,  not  then  existing,  and, 
when  available,  not  conclusive  of  the  question 
of  title  to  the  office.  Here  there  is  no  question 
of  the  right  of  possession  to  the  office.  Besides 
our  not  having  jurisdiction  to  try  this  question 
of  title,  neither  of  the  parties  who  may  claim 
the  office  of  senator,  under  the  election  or  the 
appointment,  is  before  us;  and  whatever  we 
may  decide  can  in  no  wise  affect  the  decision 
of  the  right  to  the  office  by  the  only  tribunal 
which  has  any  power  or  lurisdiction  to  decide 
that  question.  The  contest  before  us  is  be- 
tween the  governor,  as  governor,  and  the  secre- 
tary of  state.  The  governor,  claiming  that  he 
has,  as  the  "executive"  of  the  State,  the  right 
to  appoint  a  senator,  has  exercised  that  power 
to  the  extent  of  signing  an  appointment,  and 
placing  it  with  the  secretary,  and  requested 
him  to  seal  and  countersign  it.  We  have  shown 
that  the  power  to  review  the  legality  of  the  gov- 
ernor's act  is  beyond  our  jurisdiction,  as  it  is  be- 
yond that  of  the  secretary  of  state.    In  the  case 
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of  State  V.  Alachua  Board  of  County  CanvoMers, 
17  Fla.  9,  it  was  contended  that  this  court  had 
no  jurisdiction  to  award  the  writ  of  mandamus 
to  compel  the  board  of  canvassers  to  canvass 
the  returns  and  declare  the  result  as  shown  by 
the  precinct  returns,  because  the  particular 
office  as  to  which  the  relator  sought  the  relief 
was  that  of  representative  in  the  Congress  of 
the  United  States.  Replying  to  this  objection, 
the  court,  after  remarking  that  it  was  not  pre- 
tended by  the  relator  that  the  canvassing  of 
the  votes  determines  his  right  to  this  office, 
said:  ''That  must  be  determined  by  the  House 
of  Representatives.  But  the  relator  says  that 
the  law  of  the  State  under  ^hich  the  election 
was  held  entitles  him,  if  he  shall  appear  to 
have  a  majority  of  the  votes  according  to  the 
election  returns,  to  a  certificate  of  that  fact." 
The  relator  was  seeking  to  lay  the  basis  for 
getting  a  certificate  of  election  by  having  the 
county  canvassers  canvass  the  precinct  returns, 
and  to  transmit  to  the  capital  their  own  returns 
to  be  canvassed  by  the  state  board  with  other 
county  returns.  All  he  could  get  as  even  the 
remote  result  of  his  litigation  was  a  certificate 
of  his  election.  The  legality  of  that  election 
could  not  be  passed  upon  by  the  court,  and 
this  was  the  real  substance  of  the  board's  ob- 
jection, but  it  was  held  to  be  no  reason  for  re- 
fusing the  writ.  The  legality  of  the  election 
could  not  be  considered,  but  the  evidence  of 
the  result  of  an  election  held  under  the  laws  of 
the  State,  and  by  its  authority,  could  be  en- 
forced; and  this,  although  it  is  the  Constitu- 
tion of  the  United  States,  and  not  the  State 
Constitution,  which  provides  that  *'the  House 
of  Representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of 
the  several  states,  and  the  electors  in  each  State 
shall  have  the  qualifications  requisite  for  elec 
tors  of  the  most  numerous  branch  of  the  State 
Legislature,"  (§  2,  art.  1;)  and  that  "the  times,, 
places,  and  manner  of  holding  elections  for 
.  .  .  representatives  shall  be  prescribed  in 
each  State  by  the  Legislature  thereof,  but  Con- 
gress may  at  any  time  by  law  make  or  alter 
such  regulations.      §  4,  art.  1. 

Again,  in  Stat^  v.  Board  of  State  Convaisers,. 
17  Fla.  29,  where  the  relator  was  seeking  a 
canvass  by  the  state  board,  it  was  objected 
that  he  did  not  show  that  he  had  the  requisite 
age  for  a  member  of  Congress,  and  the  court  re- 
plied :  *  'This  proceeding  seeks  only  to  procure 
such  certificate  as  the  candidate  voted  for  mav 
be  entitled  to  under  the  laws  of  this  State,  whicn 
certificate  is  a  property  which  the  person  ob- 
taining the  most  votes  is  authorized  by  law  to 
demand.  Upon  this  inquiry  the  ri^ht  to  take 
and  hold  the  office  is  not  in  question,  and  a 
slight  examination  of  the  rules  laid  down  in- 
the  books  does  not  show  that  such  a  question 
has  ever  been  entertained  by  the  courts. 
Whether  the  relator  possesses  all  the  qualifica- 
tions necessary  to  entitle  him  to  a  seat  in  Con- 
gress can  only  be  inquired  into  by  the  House, 
in  which  be  may  present  a  certificate  of  elec 
tion."  Thus  again  the  court  does  not  permit 
its  jurisdiction,  and  the  right  of  the  relator  in 
procuring  the  evidence  of  an  actual  election, 
to  be  defeated  or  interfered  with  by  its  inabil- 
ity to  consider  questions  of  the  legality  of  such 
election. 

That  there  can  be  any  reason  why  the  ina- 
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bility  to  ioquire  into  the  legality  of  the  appoint- 
ment of  a  senator  should  bar  the  power  to 
award  a  mandamas  to  require  the  perfection 
of  the  evidence  of  the  actual  appointment  of  a 
senator,  when  it  does  not  do  so  where  evidence 
of  election  as  a  member  of  the  other  branch  of 
the  national  Legislature  is  concerned,  or  why 
in  the  one  case  it  should  be  necessary  to  paas 
upon  the  legality  of  the  ap[)ointment  before  the 
relief  can  l)e  granted,  and  not  on  the  legality 
of  the  election  in  the  other,  and  this,  too,  when 
the  authority  to  appoint  is  to  be  found  in  the 
same  article  of  the  same  constitution  of  the 
general  government,  is  something  which  is  not 
only  beyond  the  comprehension  of  the  court, 
but  for  which  no  explanation  has  even  been 
attempted. 

The  case  of  People  v.  Forquer,  1  Breese, 
104,  is  also  relied  upon  in  behalf  of  respond- 
ent. A  careful  consideration  of  it  will  disclose 
that  the  commission  of  one  as  paymaster  gen- 
eral, which  it  was  sought  to  have  the  secretary 
seal  and  countersign,  had  been  signed  by  the 
lieutenant  governor  after  the  return  of  the 

governor  to  the  State.  The  lieutenant  governor 
ad,  upon  notice  from  the  governor  that  he 
would  be  absent  from  the  State,  assumed  the 
duties  of  governor,  and,  althoueh  the  governor 
had  returned  and  resumed  the  duties  thereof, 
the  lieutenant  governor  was  still  claiming  to 
be  the  lawful  executive  of  the  State,  upon  the 
theory  that  the  governor  had  by  his  absence 
from  the  State  forfeited  his  office.  It  was  held 
by  the  court  that,  even  assuming  the  lieuten- 
ant governor  to  be  the  riehtf  u1  governor,  the 
Constitution  did  not  authorize  him  to  make 
the  appointment,  as  the  ofUce  had  never  been 
filled  or  occupied.  In  answer  to  this,  it  was 
contended  by  the  relator  that  the  secretary  was 
still  compelled  to  affix  the  seal  and  counter- 
sign it.  The  court  met  this  by  relying  upon 
the  language  of  the  statute,  which  was  that 
''all  commissions  required  by  law  to  be  issued 
by  the  governor  shall  be  countersigned  by  the 
secretary  of  state,"  and  holding  that  the  secre- 
tary was  "only  required  to  countersign  those 
commissions  'required  to  be  issued  by  law.'" 
This  language  was,  in  effect,  held  to  vest  a 
discretion  in  the  secretary  of  state,  yet  not 
without  the  court's  suggesting  that,  if  it  was 
wron^  on  the  point,  there  was  still  ground  for 
refusing  the  mandamus. 

The  marked  distinction  between  this  case 
and  the  one  at  bar  is  that  neither  we  nor  the 
secretary  of  state  have  the  power  to  pass  upon 
the  legality  of  the  governor's  act.  It  Js  a  ques- 
tion between  him  and  the  United  States  Sen- 
ate. The  Illinois  court,  by  assuming  that  the 
lieutenant  governor  was  rightfully  the  execu- 
tive, could,  as  against  the  relator  applying  for 
relief,  decide  that  the  relator's  appointment 
was  illegal,  there  being  no  other  person  occu- 
pying the  office  of  paymaster  general,  {State  v. 
(Gamble,  13  Fla.  9,  %\\  28;)  but  we  cannot  say 
that  the  governor's  act  is  illegal  without  usurp- 
ing the  jurisdiction  of  another  tribunal. 

If  it  is  the  legal  duty  of  the  secretary  of  state 
to  seal  and  countersign  the  appointment  of  Mr. 
Davidson,  we  are  entirely  satisfied,  both  upon 
reason  and  authority,  not  only  that  the  inabil- 
ity of  the  court  to  inquire  into  the  legality  of 
the  appointment  is  not  a  reason  for  refusing 
the  writ,  but  also  that  a  decision  upon  the  le 
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gality  of  the  appointment  is  not  necessary  to 
an  adjudication  of  the  question  of  awarding 
the  writ. 

IV.  The  foregoing  conclusions  bring  us  to 
tlie  question  whether  or  not,  under  the  law 
obtaining  in  this  State,  it  is  the  duty  of  the 
secretary  of  slate  to  affix  the  seal  of  state  to 
this  cotnmission,  and  countersign  the  same. 

The  declaration  of  the  Constitution,  (§  12,. 
art.  16)  that  •^the  present  seal  of  the  State  shall 
be  and  remain  the  seal  of  the  State  of  Florida," 
implies  that  there  is  such  a  seal,  as  does  the 
provision  that  "the  secretary  of  stale  .  .  , 
shall  he  the  custodian  of  the  great  seal  of  the 
State."  $  21,  art.  4.  It  is  not  denied  that 
there  is  such  a  seal,  nor  that  the  respondent  i& 
the  actual  and  legal  custodian  of  it.  There 
can  be  no  doubt  that  the  purpose  of  a  seal  of 
state  is  to  authenticate  or  prove  the  genuine- 
ness of  charters,  grants,  and  other  public  in- 
struments emanating  from  the  State.  England , 
from  whom  we  inherit  governmental  customs 
of  law  not  peculiar  to  ourselves,  first  adopted 
a  great  seal  in  the  eleventh  century,  and  its 
general  Ui!>e  for  authenticating  grants  and  char- 
ters and  other  public  instruments  Ijecame  es- 
tablished about  the  middle  of  the  thirteenth 
century.  The  United  States  and  every  Statfe 
has  a  great  seal,  and  the  adoption  of  one  by 
the  government  is  for  the  purpose  of  authenti- 
cating its  acts,  and  securing  public  recognition 
of  the  same  as  genuine.  The  public  seal  of  a 
State  proves  itself,  it  is  a  matter  of  notoriety, 
and  may  be  taken  notice  of  as  a  part  of  the 
laws  of  nations  acknowledged  by  all.  The 
public  national  seal  of  a  kingdom  or  a  sover- 
eign state  is,  by  common  consent  and  the  usage 
ofcivilized  communities,  the  highest  evidence 
and  the  most  solemn  sanction  of  authenticity 
in  relation  to  proceedings,  either  diplomatic  or 
judicial,  that  is  known  in  the  intercourse  of 
nations.  Grisicold  v.  Pitcairtit  2  Conn.  85; 
Church  V.  Eubbart,  5  U.  S.  2  Crunch,  287.  2 
L.  ed.  249:  Tlie  Santimma  v.  Trinidad ^  20  U. 
S.  7  Wheat.  288,  5  L.  ed.  454,  2  Bl.  Com.  346, 
347;  Story,  Confl.  Laws,  §  643;  Toml.  Law 
Diet,  title  Great  Seal  of  England.  The  Con- 
stitution of  our  own  State  (§  14,  art.  4)  has  di- 
rected that  "all  grants  and  commis.sions  shall 
be  in  the  name  and  under  the  authority  of  the 
State  of  Florida,  sealed  with  the  great  seal  of 
the  state,  aisrned  by  the  governor,  and  counter- 
signed by  the  secretary  [of  state;"  and  our  stat- 
ute law  has  made  it  the  duty  of  the  secretary 
of  state  to  record  all  .  .  .  orders,  messages, 
and  other  official  acts  and  proceedings  of  the 
governor;  and  it  is  made  the  duty  of  the  gov- 
ernor before  issuing  any  order,  or  other  pro- 
mulgation of  any  official  act  or  proceeding, 
(except  military  orders.)  to  deliver  the  same,  or 
a  copy  thereof ,*  to  the  secretary  of  state  to  be 
recorded.     §  2,  p.  983,  McClel.  Dig. 

We  see  from  the  provision  of  our  own  Con- 
stitution last  quoted  that  the  purpose  of  its 
framers,  and  the  people  who  adopted  it,  was 
that  all  commissions  issued  by  the  State  should 
be  sealed  with  the  great  seal  of  state,  signed  by 
the  governor,  and  countersigned  by  the  secre- 
tary of  state.  That  it  is,  under  this  section, 
the  official  duty  of  the  officers  named  to  sign 
and  countersign,  and  the  duty  of  the  secretary 
of  state,  who,  by  another  section  of  the  same 
article,  is  made  the  custodian  of  the  seal»  and 
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whose  countersigDing  is  an  attending  testimony 
of  the  authorized  use  of  such  sea],  to  seal  all 
cpm missions  emanating  from  the  State,  is  the 
only  interpretation  of  the  organic  law  that 
would  not  violate  common  reason.  What  is  a 
''commission/'  in  the  sense  in  which  it  is  here 
used?  It  is  written  authority  or  letters- patent 
issued  or  granted  by  the  government  to  a  per- 
son appointed  to  an  office,  or  conferring  public 
authority  or  jurisdiction  upon  him.  Bouvier's, 
Tomlin's  and  Abbott's  Law  Dictionaries,  Com- 
mimon;  United  JStaies  v.  Reybum,  31  U.  S. 
6  Pet.  852,  8  L.  ed.  424.  The  commission  is 
not  the  appointment  itself,  but  it  is  the  evidence 
of  the  appointment.  Jeter  v.  State,  1  McCord, 
L.  288.  Where  the  appointment  is  evidenced 
by  no  act  but  the  commission,  the  two,  says 
Judge  Marshall  in  Marbury  v.  Madwon,  supra, 
8eem  inseparable,  it  being  impossible  to  show 
an  appointment  otherwise  than  by  proving  the 
existence  of  the  commission,  which  though 
not  necessarily  the  appointment,  is  the  conclu- 
sive evldeoce  of  it.  The  president's  signature, 
said  he,  is  the  warrant  for  affixing  the  great 
seal  to  the  commission,  and  it  attests  the  verity 
of  the  president's  signature;  and  that  in  all 
cases  of  letters- patent  certain  solemnities  are 
required  by  law  as  evidence  of  the  validity  of 
the  iDstrument,  and  that  in  cases  of  commis- 
sions the  sign-manual  of  the  president  and  the 
seal  of  the  United  States  are  these  solemnities. 
In  United  Statesv.  U  Baron,  00 U.  8.  19  How. 
73,  15  L.  ed.  525,  it  was  held  that  when  a  per- 
son has  been  nominated  to  an  office  by  the 
president,  confirmed  b^  the  Senate,  and  his 
commission  has  been  signed  by  the  president, 
and  the  seal  of  the  United  States  affixed  there- 
to, his  appointment  to  that  office  is  complete; 
that  Congress  might  provide,  as  it  bad  done  in 
that  case,  that  certain  acts  should  be  done  by 
the  appointee  before  he  should  enter  upon 
the  possession  of  the  office  under  his  ap- 
pointment; that  such  acts  became  conditions 
precedent  to  the  complete  investiture  of  the 
office,  but  they  were  to  be  performed  by  tbe 
appointee,  not  by  the  executive;  that  all  the 
executive  could  do  to  invest  the  person  with  his 
office  has  been  completed  when  the  commis- 
sion has  been  signed  and  sealed;  and  when  the 
person  has  performed  the  required  conditions 
his  title  to  enter  on  the  possession  of  the  office 
is  also  complete.  Judge  Westcott,  speaking 
for  the  justices  of  this  court  under  date  of 
October  28,  1875,  said:  "When  the  commis- 
sion of  a  justice  of  the  peace  is  signed  and 
sealed,  all  that  is  necessary  to  his  investiture  of 
the  office  is  complete.  Under  the  practice  in 
this  State,  all  the  conditions  as  to  taking  oaths, 
etc.,  are  complied  with  before  the  commission 
issues.  "To  him,  upon  the  signing  and  sealing 
the  commission,  belongs  the  office."  Advisory 
Opinion,  15  Fla.  786.  788.  See  also  People  v. 
Murray,  70  N.  Y.  521;  Mechem,  Pub.  Off. 
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In  Conger  v.  Oilmer,  83  Cal.  75.  it  was  held 
that  an  aopointment  to  office  by  a  board  of 
supervisors  was  not  complete  until  the  ap- 
pointee had  received  the  certificate  of  the  same 
under  the  seal  of  the  board,  signed  by  the 
proper  officers,  but  the  rule  was  different  in 
cases  of  election  by  the  people;  and  in  State  y. 
Allen,  21  Ind.  516,  that  where  the  title  to  an 
/^ffln«  \^  derived  solely  by  executive  appoint- 


ment the  commission  of  the  executive  is  the 
only  legal  evidence  of  such  title.  See  idso 
Pec^  V.  Whitman,  10  Cal.  88. 

There  can  be  no  doubt  that  the  word  "com- 
missions," as  used  in  the  above  section  of  our 
Constitution,  at  least  includes  appointments  to 
office.  The  provision  in  the  Constitution  oT 
the  United  States,  that  the  executive  of  any 
State  may,  under  the  circumstances  therein 
specified,  "  make  temporary  appointments"  of 
senators,  carries  with  it  the  power  to  issue 
written  evidence  of  any  such  appointment,  and, 
not  only  this,  but  it  also  implies  the  duty  to  do 
so.  It  imports  that  tbe  executive  authority  of 
the  State  shall  execute  such  evidence  of  the  au- 
thority of  the  appointee  as  can  be  presented  to 
the  Senate  of  the  United  States,  and  be  passed 
upon  by  that  body.  Such  credentials  must,  in 
the  very  nature  oi  things,  to  serve  these  ends, 
be  written,  and  cannot  be  in  parol.  In  the  case 
of  People  V.  Murray,  supra,  the  view  of  the 
court  is  that  there  cannot  be  an  appointment  to 
office  by  parol  or  word  of  mouth,  unless  it  was 
permitted  by  the  terms  conferring  the  power; 
and  we  are  satisfied  that  none  other  than  a 
written  appointment  is  practicable,  or  is  within 
the  meaning  of  the  words  of  the  Constitution. 
The  way  in  which  things  have  for  a  long  series 
of  years  been  done  by  those  legally  authorized 
and  required  to  do  them  is  a  safe  index  to  tbe 
intention  of  the  law- makers  as  to  how  it  was 
intended  they  should  be  done;  and  an  exami- 
nation of  the  proceedings  of  the  Senate  sbows 
in  each  of  the  numerous  cases  we  have  been 
able  to  find  that  the  '*  credentials  "  of  the  ap- 
pointee were  presented  to  the  Senate,  and  in 
every  instance  but  one  the  entry  is  that  thev 
were  also  read  before  the  appointee  was  seated, 
and  the  oath  of  office  was  aaministered  to  biro, 
the  excepted  case  being  one  where  the  Senate 
was  not  organized  when  the  credentials  were 

E resented.  See  Case  of  Mies,  Senate  Jour, 
►ec.  21,  1835,  p.  48;  Case  of  AtK&rton,  Cong. 
Globe,  Dec.  1, 1845,  p.  1;  Ca*e  of  Whyie,  Cong. 
Globe,  July  14, 1868,  p.  4024;  and  the  Case  of 
Key,  Conj?.  Rec.  Dec.  6,  1875,  p.  165. 

Any  written  appointment  of  a  person  to  an 
office  by  the  governor  of  this  State  is  a  com- 
mission, and  the  express  fiat  of  the  Constitution 
is  that  all  commissions  issued  under  the  au- 
thority of  the  State  shall  be  signed  by  the  gov- 
ernor, and  sealed  with  the  great  seal  of  state, 
and  countersigned  by  the  secretary  of  state. 
The  purpose  of  the  Constitution  is  that  the 
warrant  of  all  persons  professing  to  represent 
the  authority  of  the  State  shall  be  in  the  form 
indicated,  and  none  other.  The  authority  to 
appoint  to  an  office,  or  to  delegate  the  exercise 
of  the  State's  power,  contemplates  conformity 
to  this  section  of  the  Constitution  in  making  the 
appointment;  and  this  section  makes  it  tbe 
duty  of  the  officers  named,  whenever  tbe 
power  of  appointing  is  exercised,  to  see  that 
the  commission  or  written  evidence  of  the  ap- 
pointment is  signed  and  authenticated  as  there- 
in directed. 

It  is  contended  that  this  provision  of  the 
State  Constitution  is  not  applicable  to  the  case 
at  bar,  for  the  reason  that  the  power  to  appoint 
is  not  found  in,  or  conferred  by,  the  State  Con- 
stitution or  any  law  of  the  State;  or,  as  it  is 
otherwise  put,  because  it  is  found  in,  or  ''con- 
ferred solely  by,  the  Constitution  of  the  United 
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States,  the  supreme  law  of  the  land."  CouDsel 
for  respondent,  while  conceding  that,  under 
the  Federal  Constitution,  the  time,  piace,  and 
manner  of  holding  elections  for  senators  and 
representatives  are  to  be  prescribed  by  the 
State  Legislatures,  subject  to  the  paramount 
right  of  CoDgress  to  make  or  alter  such  regu- 
lations, ezce^  as  to  the  place  of  choosing  sen- 
ators, yet  says:  "But  Congress  has  no  right 
to  prescribe,  nor  has  the  State  any  right  to 
prescribe,  the  time  or  manner  or  mode  of  cer- 
tifying the  appointment  by  the  governor  of 
senators  to  fill  vacancies.  In  the  exercise  of 
his  appointing  power  the  governor  of  a  State, 
under  the  Constitution  of  the  United  States,  is 
exempted  from  any  interference  or  control  by 
any  authontv,  legislative  or  judicial,  federal 
or  state.  It  is  purely  political;"  and  upon  this 
theory  he  asserts  the  entire  federal  legislation 
is  based,  it  regulating  the  manner  of  certifying 
an  election,  but  saying  nothing  as  to  certifying 
an  appointment. 

The  governor  of  a  State,  in  appointing  a 
senator,  exercises  an  executive  function  of  the 
State;  and  it  is  none  the  less  so  because  the 
power  is  conferred  by  the  Constitution  of  the 
United  States  upon  "the  executive."  The  au- 
thority is  conferred  upon  the  executive  power 
of  the  State,  and  is  inherent  in  that  power, 
however  it  may  be  constituted  by  the  State, 
and  not  upon  any  functionary  or  creature  of 
the  federal  government,  and  whether  it  be 
lodged  in  one  governor,  or  an  executive  coun- 
cil of  three  or  more,  or  otherwise.  The  pur- 
pose of  the  provision  is  to  preserve  the  perpetual 
representation  of  the  State  in  the  Senate,  and 
an  appointment  made  by  the  governor  of  Flor- 
ida is  the  exercise  of  state  authority,  and  none 
the  less  so  because  the  State  derives  it  from  the 
Federal  Constitution.  He  does  it  as  the  execu- 
tive and  officer  of  a  State,  and  not  as  an  officer 
of  the  United  States.  The  Legislature  of  a 
State,  in  electing  a  senator,  acts  for  and  repre- 
sents the  State,  aud  does  so  as  the  Legislature 
of  the  State,  and  in  the  exercise  of  the  State's 
right  to  be  represented  in  the  Senate  or  gov- 
ernment of  the  United  States  by  senators  thus 
cboaen.  That  it  is  the  duty  of  the  Legislature 
to  elect, — ^a  duty  not  only  to  the  State,  but  also 
to  the  general  government,— in  view  of  Uie 
nature  of  our  government,  cannot  be  denied, 
but  the  duty  does  not  change  the  character  of 
the  body  and  make  it  a  Federal  Legislature. 
The  grant  to  Congress  of  power  to  alter  and 
make  regulations  as  to  the  elections  of  repre- 
sentatives and  senators  was  founded  on  the 
possibility  that  the  State  Legislatures,  agencies 
of  the  State,  might  be  remiss  in  the  premises. 
The  authority  given  to  the  state  executive  to 
appoint  is  not,  except  as  to  the  mode  of  ap- 
pointment, a  limitation  upon  the  state's  power 
to  choose  its  senator,  but  was  to  preserve  and 
execute  that  power,  and  secure  r^resentation 
to  the  State,  through  the  action  of  its  own  ex- 
ecutive under  certain  contingencies,  and  by  the 
two  processes  the  power  of  the  State  to  choose 
its  senators  at  all  times  and  under  all  circum- 
stances preserved.  Mr.  Madison,  in  speaking 
of  the  selection  of  senators  by  state  legisla- 
tures, said :  "  It  is  recommended  by  the  double 
advantage  of  favoring  a  select  appointment 
and  of  ^ving  to  the  state  fipvemments  such  an 
agency  in  the  formation  of  the  federal  govem- 
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ment  as  must  secure  the  authoritv  of  the  for- 
mer, and  may  form  a  convenient  link  between 
the  two  systems."  And,  as  to  the  equal  num- 
ber of  senators  allowed  each  State,  he  observes 
that  it  "is  at  once  a  constitutional  recognition 
of  the  portion  of  the  sovereignty^  remaining  in 
the  individual  States  for  preserving  that  resid- 
uary sovereigntv.  So  far  as  to  the  equality  it 
ought  to  be  no  less  acceptable  to  the  large  than 
to  the  small  states,  since  they  are  not  less  solicit- 
ous to  guard  by  every  possible  expedient 
against  any  improper  consolidation  of  the  states 
into  one  simple  republic."  The  Federalist, 
No.  62,  pp.  346,  847. 

In  the  absence  of  legislation  by  Congress 
providing  the  form  in  which  the  appointment 
of  a  senator  shall  be  authenticated,  it  is  un- 
necessary to  discuss  the  power  of  Congress  to 
legislate  upon  the  subject.  If  it  has  not  such 
power,  its  deprivation  of  it  is  no  reason  why 
the  State  cannot  exercise  it.  The  Senate  has 
as  much  power  to  inquire  into  the  legality  of 
the  appointment  of  a  senator  by  the  executive 
power  of  a  State  as  into  that  of  the  election  of 
one  by  a  Legislature.  If  it  has  not.  any  ap- 
pointee can  take  his  seat  in  the  Senate  upon 
the  assumption  that  the  ^vemor  has  appointed 
him,  and  given  him  evidence  of  the  appoint- 
ment satisfactory  to  executive  discretion.  In 
all  cases  of  any  alleged|executive  appointment 
a  primary  question  for  the  Senate  is.  Has  the 
executive  authority  of  the  State  made  an  ap- 
pointment? Its  validity  as  an  executive 
appointment  cannot  be  investigated  until  it  is 
satisfactorily  shown  that  there  has  been  an 
appointment  in  fact  by  the  executive.  Under 
tlie  Constitution  and  laws  of  the  United  States, 
and  of  this  State,  there  is  no  known  mode  of 
evidencing  or  proving  that  an  appointment  of 
a  United  States  senator,  or  any  other  officer, 
has  been  made  by  the  executive  of  this  State, 
except,  or  unless  and  until,  a  commission  has 
been  duly  signed,  sealed,  and  countersi^ed  in 
accordance  with  the  above-quoted  provision  of 
our  organic  law.  §  14,  art.  4,  Const.  It  is 
true  that  it  is  the  duty  of  the  secretary,  under 
a  statute  referred  to  above,  to  record  aJl  com- 
missions, like  any  other  executive  act;  but  this 
duty  does  not  anse,  nor  can  it  be  legalljr  per- 
formed, until  the  commission  has  been  signed, 
sealed,  and  countersigned,  as  is  clearly  estab- 
lished by  the  cases  of  Marlmry  v.  Madiwn,  and 
United  States  v.  Ix  Baron,  supra,  and  implied 
in  the  Advisory  Opinion  of  October  28,  1875; 
for  until  then  it  is  not  complete,  and,  even  if 
the  incomplete  commission  should  be  permitted 
by  the  appointee  to  remain  in  the  secretary's 
office,  no  certified  copy  of  it  would  be  effectual 
to  prove  the  appointment,  for  until  complete  it 
is  not  legal  eviaence  of  the  title  to  the  office. 
The  law  does  not  contemplate  that  it  shall  re- 
main in  the  office,  but  that  it  shall  be  recorded 
as  soon  as  complete,  and  be  delivered  to  the 
appointee,  as  the  evidence  of  his  title.  When 
complete,  it  is  the  appointee's  property,  and  its 
surrender  to  him  maybe  compelled  by  manda- 
mus brought  on  his  relation.  Marbury  v. 
Madison,  supra. 

In  the  absence  of  any  provision  in  the  Con- 
stitution or  statutes  of  the  United  States,  when 
a  governor  of  this  State  wishes  to  appoint  a 
senator,  the  only  legal  way  of  evidencin^^  his 
act,  so  as  to  command  the  recognition  of  it  by 
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the  United  States  Senate  as  bis  official  act,  is  to 
comply  with  the  formula  which  the  people  of 
the  state  have  in  our  Constitution  declared  to 
be  tbe  proper  form  for  exercising  the  executive 
power  of  appointing  to  office.  Any  appoint- 
ment of  a  senator  not  thus  signed,  sealed,  and 
countersigned  is  not  authenticated  in  the  man- 
ner which  our  organic  law — the  only  law 
regulating  the  subject — provides,  and  is  not 
entitled  to  recognition  by  the  Senate  of  tbe 
United  States  as  a  commission  or  appointment 
as  United  States  senator  from  the  State  of 
Florida,  or  its  executive  authority  acting  for 
the  State.  Assuming  that  Congress  has  the 
authority  to  prescribe  how  such  an  appoint- 
ment should  be  authenticated,  until  it  does  so 
the  only  reasonable  conclusion  Is  that  this  ex- 
ecutive act  of  the  state  government  shall  be 
evidenced  in  the  manner  provided  by  state  law 
in  such  cases,  and  the  only  appointments  or 
commissions  of  senators  extenaed  upon  the 
proceedings  of  Congress  within  our  reach 
appear  to  have  been  signed  by  the  governor, 
sealed  with  the  great  seal  of  state,  and  attested 
or  countersigned  by  the  secretary  of  state.  We 
have  been  unable  to  find  anything  that  suggests 
any  other  possible  way  of  evidencing  the 
executive  act  than  that  provided  b^  the  pro- 
vision of  our  own  organic  law,  nor  is  there  in 
tbe  Constitution  of  the  United  States  anything 
that  prevents  the  State  from  regulating  the 
evidence  of  this  official  act,  at  least  until  Con- 
gress shall  act  in  tbe  premises.  Tbe  governor, 
as  the  representative  of  tbe  State,  and  her  chief 
executive  power,  whose  duty  it  is  to  see  that 
the  laws  are  enforced,  is  seeking  to  have  an 
act  done  by  him  as  her  chief  magistrate,  au- 
thenticated in  the  only  manner  that  it  can  be 
done  to  comfnand  recognition  of  it  as  done  by 
him,  and,  in  our  judgment,  he  is,  as  her  rep- 
resentative, entitled  to  have  it  done,  unless 
there  is  in  the  nature  of  the  act  required  of  the 
secretary  of  state  something  involving  the  ex- 
ercise of  official  discretion. 

It  is  in  our  judgment  clearly  the  official  duty 
of  the  eecretary  to  affix  the  seal  of  the  State  to 
the  appointment,  and  to  countersign  or  attest 
the  same  as  evidencing  the  official  act  of  the 
executive  authority  of  the  State  in  appointing 
a  senator  in  the  Congress  of  the  Unitea  States, 
and  this  duty  is  one  involving  no  official  dis- 
cretion or  judgment  on  bis  part.  In  tbe  case 
of  State  V.  WrotTiowski,  17  La.  Ann.  156,  a 
mandamus  was  sought  to  require  the  secretary 
of  State  of  Louisiana  to  affix  the  seal  of  state, 
and  countersign  a  commission  signed  by  the 
governor  appointing  the  relator  sheriff  of  the 
parish  of  Orleans.  Tbe  secretary  replied  that 
the  governor  was  attempting  to  issue  the  com- 
mission without  warrant  or  authority  of  law, 
and  in  direct  violation  of  tbe  Constitution  and 
laws  of  the  State;  that  tbe  office  of  sheriff  was 
then  held  by  another  person  under  a  commis- 
sion which  would  not  expire  until  tbe  next 
regular  election  for  the  ofiice  in  question;  and 
that  the  governor  had  no  authority  to  super- 
sede the  mcumbent  sheriff.  The  statutes  of 
Louisiana  enacted  that  there  should  be  a  pub- 
lic seal  for  authenticating  the  acts  of  the  gov- 
ernment, and  that  the  secretary  of  state,  who, 
as  in  Florida,  was  a  constitutional  officer,  should 
be  its  keeper,  and  affix  it  to  all  official  acts, 
the  laws  alone  excepted.    The  governor  was 
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vested  with  the  appointing  power  in  certain 
cases,  but  it  was  not  shown  or  pretended  in  the 
opinion  that  he  had  legally  exercised  it  in  the 
case.  "The  secretary  of  state, '^ said  the  court, 
"is  not  to  suspend  nis  action  to  inquire  why 
and  wherefore  any  appointment  by  the  gov- 
ernor is  made.  His  duty  is  plain.  He  is  not 
directed,  but  ordered,  by  law,  to  perform  it. 
When  commissions  from  the  governor  need 
authentication,  be  shall  affix  his  official  signa- 
ture and  the  public  seal  of  state,  for  these  are 
official  acts.  Whatever  improvidence  or  illegal- 
ity there  may  be  in  the  issuing  of  commissions, 
that  concerns  him  not.  His  authenticating 
any  official  act  can  never  compromit  him;  for 
he  has  no  discretion  to  exercise  regarding  it. 
.  .  .  Wherethisrightof  supervision,  which 
is  almost  equivalent  to  a  veto  power,  in  the 
secretary  of  state,  as  it  is  seriously  contended 
it  is,  it  would,  indeed,  produce  startling  conse- 
quences. The  secretary  of  state  could  par- 
alyze at  will  constitutional  appointments  made 
by  the  executive.  .  .  .  The  secretary  of 
state  cannot  go  behind  commissions  officially 
presented  to  him  for  authentication.  .  . 
When  two  commissions,  duly  authenticated, 
for  the  same  office,  are  extant,  and  it  becomes 
necessary  to  determine  which  of  the  two  ap- 
pointees is  legally  entitled  to  tbe  office,  that  is- 
sue, presented  in  a  proper  manner  and  at  a 
proper  time,  can  be  entertained;  .  .  .  but 
the  courts  will  not  inquisitively  seek  to  know 
upon  what  evidence  the  executive  acted  in  the 
performance  of  a  constitutional  duty;  at  all 
events,  in  advance  of  the  consummation  of  an 
official  act." 

The  distinction  between  the  above  case  and 
that  of  People  v.  Forquer,  1  Breese,  104,  is  clear. 
There  is  no  language  in  the  Constitution  of  the 
United  States  or  in  our  own,  which  can  be 
construed  to  give  the  secretary  any  discretion 
or  judgment  as  to  whether  tbe  governor's  ac- 
tion in  appointing  a  senator  is  legal. 

The  duty  devolved  upon  the  secretary  of  state 
in  the  case  before  us  is  merely  to  authenticate 
the  commission  signed  and  presented  to  him  by 
tbe  admitted  rightful  executive  of  the  State. 
It  is  purely  ministerial,  and  involves  no  exer- 
cise of  discretion.  There  is  from  the  very  nat- 
ure of  the  duty  no  place  in  it  for  the  exercise 
of  judgment.  It  involves  nothing  but  affixing 
the  seal  and  signing  officially.  It  is  entirely 
impossible  for  anyone  to  infer  from,  or  to  find 
implied  in,  the  simple  duty  of  authenticating 
this  evidence  of  an  appointment  to  an  office 
known  to  exist,  and  which,  under  certain  cir- 
cumstances, the  executive  of  the  State  has  au- 
thority to  fill,  the  further  duty  or  the  power 
to  question  the  legality  of  the  exercise  of  the 
authority  to  appoint.  If  such  duty  or  power 
of  inquiry  exists  at  all,  then  it  covers  every 
qflestion  as  to  legality  of  the  appointment  that 
can  be  made.  It  extends  not  only  to  the  ques- 
tion of  whether  or  not  there  is  a  vacancy,  but 
also  to  the  appointee's  qualifications  as  to  age, 
residence,  or  citizenship.  If  it  exists  at  all. 
then  the  power  conferred  by  the  Constitution 
of  tbe  United  States  upon  the  executive  of  a 
Slate  to  appoint  a  senator  is  not  subject  simply 
to  the  exclusive  jurisdiction  of  the  Senate  as  to 
the  election  or  appointment  and  qualifications 
of  its  members,  but  to  another  jurisdiction, 
which  is  the  judgment  of  the  secretary  of  state 
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and  has  the  power  to  deny  to  tfae  goverDor  the 
right  of  the  constitutional  evidence  that  he  has 
even  made  an  appointment.  If  this  power 
obtains  in  the  case  of  the  appointment  of  a 
senator,  it,  arising  as  it  must  and  alone  can 
from  the  mere  duty  to  authenticate  a  commis- 
sion, exists  also  in  the  case  of  every  iustice  of 
the  peace,  county  commissioner,  or  other  coun- 
ty officer,  and  of  every  State  officer  of  whom 
under  any  contingency  the  governor  may  have 
the  power  to  make  an  appointment.  In  so  far 
as  the  existence  of  the  power  is  concerned 
there  is  no  possible  distinction  in  the  several 
cases.  To  say  that  it  would  not  be  exercised 
is  no  answer,  but  is  an  assumption,  of  the  ex- 
istence of  the  power.  Knowledge  as  to  when 
or  by  whom  the  power,  if  its  exercise  is  recog- 
nized, will  be  used  or  renounced,  is  not  a  sub- 
ject for  our  consideration. 

In  authenticating  the  executive  appointment 
of  a  senator,  the  secretarv  of  state  in  no  wise 
commits  himself  to  the  legality  of  such  act. 
The  governor  is  not  responsible  to  the  secre- 
tary, nor  the  secretary  for  him.  If  the  act  is 
illegal,  the  authentication  of  the  secretary  is  the  j 
evidence  of  its  consummation;  it  proves  what 
the  governor  has  done,  but  it  does  not  involve 
the  secretary  in  responsibility  for  it.  The  sec- 
retar}''s  certificate  to  the  transcript  of  the  leg- 
islative proceedings  furnished  Mr.  Call  is  of- 
ficial evidence  of  what  those  proceedings  in 
fact  were,  and  nothing  more,  and  In  no  wise 
implies  any  opinion  of  his  as  to  the  regularity 
or  legality  of  such  proceedings;  and  the  same 
is  true,  no  less  nor  any  moi%,  of  bis  authenti- 
cation of  the  executive  act  in  question.  Kor 
does  the  appointment,  though  duly  authenti- 
cated, have  any  effect  upon  the  legality  of  Mr. 
Call's  election,  or  towards  creating  any  vacancy 
which  does  not  otherwise  exist.  If  an  award 
of  the  writ  would  have  any  such  effect,  we 
would,  and  upon  the  plainest  principles  should, 
refuse  to  award  it,  and  for  the  reason  that  Mr. 
Call  is  not  before  the  court,  nor  is  Mr.  David- 
son, and  mandamus  is  not  the  remedy  for  set- 
tling a  conflict  for  an  office,  even  where  the 
right  to  decide  such  a  contest  is  in  the  court, 
which  is  not  the  case  here.  People  v.  Fargver, 
supra;  People  v.  NeiD  York,  8  Johns.  Cas.  79; 
8taU  V.  Hyams,  12  La.  Ann.  719,  cited  in  State 
V.  Wrotnatoski,  17  La.  Ann.  168. 

y.  It  is  also  contended  that  neither  the  State 
nor  the  governor  has  any  such  interest  in  rela- 
tion to  the  specific  act  sought  to  be  enforced 
as  authorizes  or  justifies  the  institution  of  this 
suit. 

It  is  entirely  clear  from  the  authorities, 
{Marhury  v.  Madison,  United  States  y.  Le Baron 
and  Adtieory  Opinion,  tupra,)  and  what  has 
been  announced  in  preceding  portions  of  this 
opinion,  that  the  executive  or  governmental 
duty  of  completing  a  commission  is  not4fcon- 
summated  until  il  has  been  sealed  and  counter- 
signed. Even  admitting  that,  when  a  com- 
mission has  been  signed  and  delivered  by  the 
governor  to  the  secretary  of  state,  the  appointee 
named  therein,  who  may  have  previously 
taken  the  oath  and  given  bond  or  done  any- 
thing necessary  to  Justify  him  in  entering  into 
the  office  upon  the  perfection  of  the  commis- 
sion, has  such  a  private  interest  therein  as 
gives  him  a  status  to  require,  through  the  in- 
strumentality of  this  writ,  the  sealing  and 
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countersigning,  w  admittin/j;  that  the  executive 
power  of  revoking  his  action  has  passed  as 
soon  as  a  commission  so  signed  has  been  deliv- 
ered to  the  secretary,  or  even  as  soon  as  it  has 
been  signed  with  the  intention  of  such  deliv- 
ery, these  positions  and  concessions,  if  proper, 
are  in  no  way  inconsistent  with,  nor  do  they 
affect,  the  interest  of  the  public  in  the  appoint- 
ment and  commissioning  of  public  officers,  nor 
do  they  remove  the  fact  that  the  governor  is 
charged  with  the  "care  that  the  laws  be  faith- 
fully administered."    §  6,  art.  4,  Const. 

The  commissioning  of  a  public  officer  is  not 
at  any  stage  of  its  progre^ss  a  mere  matter  of 

f)rivate  interest.  The  entire  public  are  direct- 
y  interested  in  the  consummation  of  his  ap- 
pointment, in  order  that  he  may  perform  the 
duties  of  bis  office,  which  duties  and  the  ne- 
cessity of  the  performance  thereof  to  the  public 
account,  not  only  for  the  appointment,  but  for 
the  creation  of  the  office  itself.  Of  this  inter- 
est of  the  public  in  having  offices  filled,  and 
commissions  sealed  and  countersigned  or  com- 
pleted, so  that  the  title  to  the  office  shall  vest 
in,  and  the  performance  of  its  duties  become 
incumbent  upon,  the  appointees,  the  governor  is 
the  constitutionally  designated  representative 
or  trustee  of  the  people,  and  as  such  he  has  the 
right,  and  it  is  his  duty,  to  take  such  measures 
as  will  secure  the  benefits  of  the  same  to  the 
people.  The  duty  of  commissioning  officers 
cannot  in  reason,  nor  without  great  detriment 
to  the  public,  be  transferred  to  inchoate  ap- 
pointees. If  it  is  thus  transferred,  and  the 
secretary  of  state  shall  refuse  to  authenticate 
appointments  which  the  governor  may  deem  it 
his  duty  to  make,  the  filling  of  offices  will  de- 
pend, not  upon  official  duty,  but  on  the  finan- 
cial ability  and  the  disposition  of  appointees 
to  litigate.  It  will  remit  to  the  private  citizen 
and  impose  upon  private  resources,  a  public 
duty  which  the  supreme  court  of  the  United 
States  and  our  own  court  tells  us  is  not  per- 
formed until  the  commission  is  complete.  The 
governor,  in  presenting  the  petition  for  this 
writ,  has  acted  in  his  official  capacity,  and  in 
behalf  of  the  State,  and  not  in  behalf  of  any 
private  interests.  In  Kentucky  v.  Dennison, 
65  U.  S.  24  How.  66,  97,  16  L.  ed.  717,  785.  it 
is  said:  "In  the  case  of  Georgia  v.  Madrazo, 
36  U.  S.  1  Pet.  110,  7  L.  ed.  78,  it  was  decided 
that,  in  a  case  where  the  chief  magistrate  of  a 
State  issued,  not  by  his  name  as  an  individual 
but  by  his  style  of  office,  and  the  claim  made 
upon  him  is  entirely  in  his  official  character, 
the  State  itself  may  be  considered  a  party  on 
the  record.  This  was  a  case  where  the  State 
was  the  defendant.  The  practice,  where  it  is 
plaintiff,  has  been  frequently  adopted  of  suing 
in  the  name  of  the  governor  in  behalf  of  the 
State,  and  was  indeed  the  form  originally  used 
and  always  recognized  as  the  suit  of  the  State." 
It  is  the  settled  law  that  where  writs  of  manda- 
mus issue,  as  they  may,  upon  the  relation  of  a 
private  citizen,  to  compel  the  performance  of  a 
public  duty,  the  interest  in  which  is  common 
to  the  whole  community,  the  State  is  the  real 
plaintiff.  •  State  v.  Jeffertfon  County  Comre.  17 
Fla.  707;  Hamilton  v.  State,  3  Ind.  452;  Pike 
County  V.  PeopU,  11  111.  202;  Ottawa  v.  PeopU, 
48  111.  283;  PeopU  v.  CoUins,  19  Wend.  56; 
PetypU  v.  HaUey,  87  N.  Y.  844;  State  v.  Mar- 
shall  County  Judge,  7  Iowa,  186,  202. 
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The  special  interest  of  tbe  private  relator  is 
important  only  where  the  matter  is  one  solely 
of  private  right.  Wliether  we  hold  the  State 
or  the  governor,  as  the  chief  executive,  to  be 
the  real  plaintiff  in  this  case,  we  have  no  doubt 
of  the  power  or  duty  of  the  governor  to  act. 
Stale  v.  Dubuclet,  22  La.  Ann.  602. 

VI.  That  there  is  no  other  adequate  remedy 
is  clear  from  the  fact  that  the  commission  must 
be  complete  before  it  can  be  recorded,  or  a 
copy  of  the  original  can  be  evidence  of  the  ap- 
pointment. ''In  the  case  of  commissions,  the 
law  orders  the  secretary  of  state  to  record 
them.     When,  therefore,  they  are  signed  and 


sealed,  the  order  for  Iheir  being:  recorded  is 
given."  Marhury  v.  Madimm.h  U.  8. 1  Cranch, 
161,  2  L.  ed.  68.  Until  signed,  sealed,  and 
countersigned,  there  is  no  lei^l  evidence  of  an 
appointment  of  which  a  certified  copy  can  be 
made. 

yil.  Upon  the  case  made  by  the  pleadings, 
our  conclusion  is  that  the  peremptory  torit  ehould 
be  awarded;  but,  in  view  of  the  character  of 
the  parties,  we  will  suspend  until  Monday  next 
any  formal  order  in  the  premises,  further  than 
one  adjudging  the  return  of  the  respondent 
insufficient,  and  sustaining  the  demurrer  there- 
to. 
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1.   Falae  representatioas  as  to  the  spe- 
elflc  articles  of  property  which  he  pes- 


u  knowiofrly  made  by  one  for  tbe  purpoee 
of.  and  which  result  In.  inducing  another  to  in- 
dorse for  him,  are  actionable  if  they  cause  dam- 
age  to  the  latter. 

8.  A  heavily  Inenmbered  eonditioii  of 
real  estate  will  be  presumed  to  continue  un- 
less something  to  the  contrary  appears  so  that  its 
existence  at  a  certain  date  is  sufficiently  averred 


Note.— JVaud  in  ohtainina  credit. 

False  statements  as  to  his  debts  and  means,  made 
by  a  purchaser  to  induce  credit,  are  fraudulent. 
Johnson  v.  Peck.  1  Woodb.  &  M.  S)4. 

Ealse  statements  made  to  procure  credit  that  a 
purchaser  Is  solvent  and  able  to  pay  his  debts  are 
fraudulent.  Ensign  y.  Hoffield  (Pa.)  8  Cent.  Bep. 
684. 

False  statements  by  an  Insolvent  purchaser  of 
goods  as  to  tbe  amount  of  his  capital  and  the  coo- 
dition  of  his  business  constitute  fraud.  Nichols  v. 
Michael.  23  N.  T.  »4, 80  Am.  Deo. «». 

A  man*8  statement  that  a  note  Indorsed  by  his 
own  firm  Is  as  good  as  the  bank  of  England  con- 
stitutes a  fraud  if  the  firm  is  In  fact  insolvent  and 
the  note  worthless  whether  be  knew  of  tbe  Insolv- 
ency or  not.    Rothsohild  v.  Mack.  116  N.  Y.  1. 

A  false  statement  by  an  active  partner  as  to  the 
assets  and  liabilities  of  his  firm  is,  though  made 
without  knowledge  of  Its  falsity,  fraudulent  if 
made  without  Inquiry  which  good  faith  requires  of 
him.    Morrison  v.  Adoue,  76  Tex.  266. 

A  man^s  statement,  to  obtain  credit,  that  he  is 
*'doing  a  safe  business**  and  that  his  note  is  sure  to 
be  paid  if  false,  constitutes  fraud.  Thompson  v. 
Rose,  16  Conn.  71,  41  Am.  Dec.  121. 

So  of  statements  made  by  a  purchaser  knowingly 
insolvent,  that  he  is  **dolng  a  good  business." 
Hunter  v.  Hudson  River  I.  ft  M.  Ck>.  20  Barb.  404. 

But  in  Vermont  a  false  statement  by  a  purchaser 
that  he  was  ^"safe  to  be  trusted  and  given  credit 
to**  was  held  not  sufficient  to  constitute  fraud. 
Jude  V.  Woodburn,  27  Y t.  416. 

Also  that  a  false  statement  by  a  person  for  the 
purpose  of  obtaining  credit,  that  he  has  bank  bills 
of  a  certain  amount,  and  that  another  person 
named  owes  him  a  specified  sum.  will  not  sustain  an 
action  on  the  case.    Dyer  v.  Tllton,  28  Vt.  818. 

On  the  other  hand  it  was  held  to  be  a  question 
for  the  Jury  whether  one*s  statement  that  he  oould 
pay  ail  bia  debts  and  not  have  his  real  estate  In- 
cumbered more  than  a  stated  sum  was  a  fraudu- 
lent statement  of  fact  or  a  mere  matter  of  opinion. 
Morse  v.  Bhaw,  124  Mass.  60. 

And  to  similar  effect  as  to  statements  concerning 
a  third  person.    Stubbs  v.  Johnson,  127  Mass.  218. 

A  false  statement  tbat  a  purchasing  corporation 
was  out  of  debt  and  bad  unincumbered  property 
of  a  stated  value  was  also  held  fraudulent.  Mc- 
Clellan  v.  ficott,  24  Wis.  81. 
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False  statements  as  to  tne  ownership  of  specified 
property,  such  as  a  team,  farm,  etc.,  made  to  ob- 
tain credit,  are  fraudulent.  Hodgeden  v.  Hubbard, 
18  Vt.  604.  46  Am.  Dec.  181. 

This  seems  to  state  fairly  the  general  rule  on  the 
subject,  and  to  be  supported  by  all  the  authorities* 
unless  it  may  be  that  of  Dyer  v.  Tllton,  supra. 

A  false  statement  of  a  specific  fact  as  to  tbe  cap- 
ital of  a  firm,  made  by  one  member  in  order  to  ob- 
tain credit,  is  fraudulent  although  he  expected  that 
payment  would  be  made  and  the  vendor  suffer  no 
loss.  Judd  V.  Weber,  6  New  Bug.  Rep.  226, 56  Ck>nn. 
287. 

But  the  statement  of  a  purchaser  of  goods,  who 
is  in  fact  insolvent,  tbat  his  assets  far  exceed  his 
liabilities,  if  made  in  good  faith  believing  it  to  be 
true.  Is  not  fraudulent.  Johnson  v.  Bent  (Ala.) 
June  24, 1801. 

A  statement  by  a  purchaser  of  that  part  only  of 
his  indebtedness  which  is  connected  with  the  busi- 
ness for  which  a  purchase  is  made,  without  includ- 
ing bis  other  lndebtednesA,is  fraudulent  when  made 
in  reply  to  an  inquiry  by  his  vendor  as  to  his  finan- 
cial condition.  Collins  v.  Gooley  (N.  J.)  12  Cent. 
Rep.  606. 

Aepresenfei^ions  to  commercial  aoenetee. 

False  representations  as  to  financial  condition* 
made  to  a  commercial  agency  for  the  purpose  of 
obtaining  credit,  may  constitute  fraud  (E^ton  v. 
Avery,  88  N.  Y.  81:  Naugatuck  Cutlery  Go.  v.  Bab- 
cook.  22  Hun.  481);  or  estoppel.  Stevens  v.  Ludlum, 
18  L.  R.  A.  270,  46  Minn.  100. 

A  representation  of  insolvency  made  to  a  com- 
mercial agency  is  a  continuing  one  and  becomes 
fraudulent  as  to  those  who  give  credit  on  the  faith 
of  It  after  refusal  to  make  another  report  without 
withdrawing  the  first  one.  Claflln  v.  Flack,  86  N 
Y.  8.  R.  728. 

A  statement  made  to  a  commercial  agency  as  to 
the  financial  condition  of  a  trader,  which  after- 
wards becomes  worse,  does  not  thereby  beoome 
fraudulent  unless  he  knows  or  should  know  that 
the  credit  Is  extended  upon  the  strengrth  of  his 
original  rating  in  the  agency.  Cortland  Mfg.  Co» 
V.  Piatt,  88  Mich.  418. 

Intent:  concealment  of  fTMoiceney. 

A  preconceived  design  not  to  pay  for  goods 
purchased  constitutes  a  fraud  on  tbe  part  of  tbe 
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by  an  allefratloii  of  Its  existence  two  or  three 
weeks  earlier. 
8.  That  one  is  compelled  to  pay  a  note 

whlob  lie  was  induced  to  indorse  for  another 
throuffb  fraudulent  misrepresentations  of  the  lat- 
ter as  to  his  property  imports  some  damagre  with- 
in the  rule  that  damae^  must  exist  to  sustain  an 
action  for  fraud. 
4«  Retention  of  some  seeiirity  which  he 
has  received  from  defendant  by  one  who  was  to 
his  damaj^e  fraudulently  induced  to  indorse  notes 
for  the  latter  will  not  preclude  the  maintenance 
of  an  action  for  the  fraud. 

(July  28,1801.) 

EXCEPTION  6y  defendant  to  a  ruling  of 
the  Benningtoo  County  Court  overruling  a 
demurrer    to    the   declaration  in   an   action 


brought  to  recover  damafi;es  for  losses  alleged 
U>  have  been  caused  by  false  and  fraudulent 
representations  made  by  defendant.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Hr.  C.  IL  Darling,  tor  defendant: 

The  misrepresentation  is  in  the  alleged  fact 
that  the  land  was  incumbered  on  said  26th  day 
of  November. 

The  allegation  is  that  the  mortgage  was  given 
on  the  12th  day  of  December,  and  as  there  is 
no  averment  that  the  land  was  then  incum- 
bered it  will  be  presumed  that  it  was  not. 

1  Chitty,  Pi.  288,  287;  Vaughan  v.  Eoeris, 
40  Vt.  656;  Woaster  v.  Bullock,  52  Vt.  48. 

The  pleader  has  made  the  time  descriptive 
and  therefore  material. 

Derrag<yn  v.  Rutland,  2  New  Eng.  Rep.  197, 
58  Vt.  128;  State  v.  G'Keefe,  41  Vt.  691;  State 
V.  Cook,  88  Vt.  487;  Gates  v.  Bowker,  18  Vt.  28. 


A 
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purchaser,  which  will  invalidate  the  sale  as  be- 
tween the  orifirinalpartleSj^jDonaldson  V.  EarwelU 
U.  S.  68U  28L.  ed.  003:  Hall  v.  Naylor,  18  N.  Y. 
588,  75  Am.  Dec.  200;  Hennequln  v.  Baylor,  24  N.  Y. 
180;  Buckley  v.  Artoher,  21  Barb.  585;  Ash  v.  Put- 
nam, 1  Hill,  cOti  Both  V.  Palmer,  27  Barb.  662; 
Meacham  v.  ColLiKoon,  7  Daly,  402;  Durell  v.  Haley, 
1  Paige,  482, 2  L.  ed.  727,  10  Am.  Dec.  444;  Gary  v. 
Hotalinir*  1  Hill,  311,  87  Am.  Dec.  828;  Barnard  v. 
Campbell,  66  Barb.  286;  Wiggin  v.  Day.  0  Gray,  07; 
Dow  V.  Sanborn,  8  Allen,  181;  Parker  v.  Byrnes,  1 


liOweU,  580;  Morrison  v.  Shuster,  1  Mackey,  109;  ^.  B.  506;  Van  Kleek  v.  Leroy,  4  Abb.  Pr.  481;  Tal- 


Boas  V.  Miner,  11  West.  Rep.  161, 67  Mich.  410;  Tay- 
lor V.  Miniasippi  Mills,  47  Ark.  247;  FsrweU  v. 
Hanchett.  6  West.  Bap.  340, 120  UL  678;  Johnson  v. 
0*Donnell,  75  Ga.  458:  Bidault  v.  Wales,  10  Mo.  86, 
60  Am.  Dec.  827;  Fox  v.  Webster,  46  Mo.  181;  Thomp- 
.son  V.  Boee,  16  Conn.  71, 41  Am.  Dec.  121;  Koblnson 
V.  Levi,  81  Ala.  i:^;  Fergruson  v.  Carrlngrton,  0 
Bam.  ft  C.  60;  Kinff  v.  PhUlips,  8  Bosw.  60»;  Stewart 
V.  Bmeison,  62  N.  H.  801;  BurriU  v.  Stevens,  78  Me. 
805,  40  Am.  Rep.  866;  Oswego  Starch  Factory  v. 


Lendrum,  67  Iowa,  578;  Loeb  v.  Flash,  66  Ala.  526;"  which  is  utterly  beyond  his  ability  to  do,  consti- 


Spira  V.  HomthaU,  77  Ala.  187;  Wabash,  St.  L.  ft  P. 
B.  Co.  V.  Sbryock,  0  m.  App.  828;  Shipman  v.  Sey- 
mour, 40  Mich.  275;  Des  Fargesv.  Pugh,OBK.  C.81, 
58  Am.  Rep.  846;  Brower  v.  Goodyer,  88  Ind.  572; 
Davis  V.  McWhirter,  40  U.  C.  Q.  B.  608. 

Massachusetts  such  intent  is  made  fraudulent 
by  statute.    Dow  v.  Sanborn,  3  Allen,  181. 

For  a  creditor  to  purchase  from  a  third  person  on 
a  promise  to  pay  at  a  certain  day,  but  with  intent 
to  offset  his  claim  against  the  vendor  instead  of 
paying  as  agreed,  is  a  fraud  which  prevents  him 
from  obtaining  a  good  title.  Hamer  v.  Fisher, 
68  Pa.  468. 

But  the  mere  failure  of  a  purchaser  of  goods  to 
disclose  his  Insolvency  to  the  vendor  is  not  fraud- 
ulent in  the  absence  of  an  Intent  not  to  pay  for  the 
goods.  Nichols  v.  Pinner,  18  N.  Y.  205;  Hall  v. 
Naylor,  18  N.  Y.  588,  75  Am.  Dec  280;  Hennequin  v. 
Naylor,  24  N.  Y.  180;  Johnson  v.  Monell,  2  Abb. 
App.  Dec.  470;  Mitchell  v.  Worden,  20  Barb.  268; 
Fish  V.  Payne,  7  Hun,  686;  Morris  v.  Talcott,  06  N. 
Y.  100:  Gonyers  v.  Ennls,  2  Mason,  286;  Biggs  v. 
Barry,  2  Curt,  C.  C.  260;  Kitson  v.  FarweU,  182  111. 
327;  Dalton  v.  Thurston,  8  New  Eng.  Kep.  888,  15 
R.  1 .410:  LeGrand  v.  Eufaula  Nat  Bank,  81  Ala.  128, 
flO  Am.  Rep.  140:  Kyle  v.  Ward,  81  Ala.  120;  Loeb  v. 
Flash,  66  Ala.  526;  McCormiok  v.  Joseph,  77  Ala. 
286;  Spira  v.  Homthall,  77  Ala.  187;  Homthall  v. 
Schonfleid,  70  Ala.  107:  Powell  v.  Bradlee,  0  Gill  ft 
J.  220;  Talcott  v.  Henderson,  31  Ohio  St.  168;  Mor- 
rill V.  Blackman,  42  Conn.  824;  Kelsey  v.  Harrison, 
20  Kan.  143:  Mears  v.  Waples,  3  Houst.  681;  Rediog- 
Boberts,  26  Vt.  686;  Rx  varte  Whittaker, 


Am.  Dec.  78:  Garbutt  v.  Prairie  Du  Chien  Bank,  22 
Wis.  884:  Bell  v.  Ellis,  88  GaL  620,  overruling  Selig- 
man  v.  Kalkman,  8  Gal.  207. 

Yet  the  circumstances  may  show  that  a  conceal- 
ment of  insolvency  by  a  purchaser  of  goods  was 
fraudulent  evincing  an  intent  not  to  pay  for  them. 
Fechheimer  v.  Baum,  2  L.  K.  A.  168,  87  Fed.  Rep. 
167;  Johnson  v.  Monell,  2  Abb.  App.  Dec.  47i9; 
Wright  v.  Brown,  67  N.  Y.  1:  Powell  v.  Bradlee,  0 
Gill  ft  J.  220;  Hall  v.  Naylor,  6  Duer,  71:  MulUken 
V.  Millar,  12  R.  T.  206;  Davis  v.  McWhirter,  40  U.  C. 


cott  V.  Henderson,  81  Ohio  St.  163.  Contra^  Back- 
entoss  V.  Spelcher,  81  Pa.  828;  Smith  v.  Smith,  21 
Pa.  872, 60  Am.  Dec.  61:  Rodman  v.  Thalheimer,  75 
Pa.  282. 

These  Pennsylvania  cases  hold  that  there  must 
be  artifice  practiced  which  is  intended  and  fitted 
to  deceive  in  order  to  constitute  fraud. 

Concealment  of  insolvency  by  one  who  obtains 
securities  to  use  in  maklug  good  his  own  defalca- 
tion to  a  bank  with  a  promise  to  replace  them. 


ton  V. 

Ik  B.  10  Ch.  App.  446;  Cross  v.  Peters,  1  Me.  878,  lOCo.  v.  Shryock,  0  IIL  App.  828. 
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tutes  a  fraud  on  his  part.  Rawdon  v.  Blatcbford,  1 
Sandf .  Ch.  344, 7  L.  ed.  363. 

The  intent  of  a  purchaser  to  be  fraudulent  must 
be  never  to  pay  for  the  goods  and  not  to  pay  at  the 
time  agreed.    Bidault  v.  Wales,  20  Mo.  647. 

A  debtor  must  have  known  that  he  must  fail  be- 
fore the  time  for  payment  should  come  in  order  to 
make  his  concealment  of  his  insolvency  a  fraud  on 
one  of  whom  be  purchases  goods.  Bach  v.  Tucb, 
82  N.  Y.  S.  R.  041. 

Purchase  of  goods  by  an  insolvent  in  the  course 
of  a  business,  knowing  that  he  cannot  continue  it 
and  that  the  property  must  be  surrendered  to  his 
creditors  is  equivalent  to  fraud  which  will  prevent 
the  property  purchased  from  passing  under  his 
assignment  for  creditors.  Chaffee  v.  Fort,  2  Lans. 
81. 

Although  a  preconceived  design  not  to  pay  with 
failure  to  disclose  insolvency  are  held  not  sufficient 
in  North  Carolina  to  constitute  fraud  unless  there 
is  a  request  for  information  on  the  subject.  If  after 
such  request  one  falls  to  give  the  information,  but 
diverts  inquiry  and  immediately  after  the  pur- 
chase goes  into  bankruptcy,  a  case  of  fraud  is 
made  out.    Wilson  v.  White,  80  N.  C.  280. 

It  is  a  question  of  fact  tor  tbe  Jury  whether  a 
purchaser  of  goods  had  such  preconceived  design 
not  to  pay  for  them.  Byrd  v.  Hall.  2  Keyes,  646; 
Hall  V.  Naylor,  18  N.  Y.  588, 75  Am.  Dec  280;  Hen- 
nequin  v.  Naylor,  24  N.  Y.  180;  Buckley  v.  Artcher, 
21  Barb.  685:  Johnson  v.  Monell,  2  Abb.  App.  Deo. 
470;  Biggs  V.  Barry,  2  Curt.  C.  C.  250;  Bristol  v. 
Wilsmore,  1  Bam.  ft  C.  616;  Wabash,  St.  L.  ft  P.  R. 
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Fraud  is  not  presumed  to  have  entered  into 
or  tainted  any  transaction. 

1  Chitty,  PI.  221;  1  Bigelow,  Fraud,  ed. 
1890,  p.  115,  PleadiTig;  Hamblet  v.  BlUs,  55 
Vt.  583;  KeUogg  v.  Robinson,  6  Vt.  276,  27  Am. 
Dec.  550;  Shepherd  v.  Warthing,  1  Aik.  188. 

Nor  can  the  court  presume  that  the  incum- 
brance had  not  been  discharged  when  the 
mortgage  was  given  nor  since  and  the  plaintiff 
was  injured  thereby. 

DooUtUe  V.  Holton,  26  Vt.  588;  Nye  v. 
Merriam,  36  Vt.  488. 

Before  bringing  this  action  the  plaintiff 
must  surrender  the  mortgage  or  exhaust  his 
remedy  thereunder. 

Powr  V.  Woodburn,  25  Vt.  284;  MdUory  v. 
Leach,  86  Vt.  156,  82  Am.  Dec.  625;  Kelly  v. 
Pember,  86  Vt.  183. 

The  averment  as  to  the  railroad  stock  or 
horses  sets  out  simply  a  promise  to  be  performed 
in  future,  and  will  not  support  this  action. 

BestY.  Smith,  54  Vt.  617;  KiUon  v.  People, 
132  111.  827;  Dawe  v.  M</rH8,  4  L.  R.  A.  158, 
149  Mass.  188;  People  v.  Healey,  128  111.  9; 
Knowlton  v.  Keenan,  5  New  Eng.  Rep.  589, 
146  Mass.  88;  Lamb  v.  Stone,  11  Pick.  527. 

The  damages  must  depend  immediately  up- 
on the  tort  and  not  upon  a  breach  of  promise. 

Nye  V.  Merriam,  35  Vt.  488;  Lamb  v.  Stone, 
11  Pick.  527. 

Messrs.  Batohelder  &  Bates  and  J.  B. 
Meacham  for  plaintiff. 

RoMi»  Ch.  «/.,  delivered  the  opinion  of  the 
court: 

The  contention  is  whether  the  declaration, 
when  encountered  hj  a  general  demurrer,  dis- 
closes a  cause  of  action.  It  sets  forth  that  the 
defendant,  being  pecuniarily  embarrassed  and 
desirous  of  raising  money,  procured  the  plain- 
tiff, as  a  matter  oi  accommodation,  to  indorse 
his  promissory  note  for  $600;  and,  to  induce 
the  plaintiff  to  make  the  indorsement,  the  de- 
fendant falsely  and  fraudulently  represented 
to  him  that  he  owned,  unincumbered  and  in 
fee,  certain  lands  in  California,  and  certain 
shares  of  railroad  stock,  and  two  horses;  and, 
to  secure  him  for  making  such  indorsement, 
he  would  mortgage  to  him  the  lands,  and  give 
him  a  lien  on  the  railroad  stock  and  horses; 
that  in  reliance  upon  the  truth  of  the  represen- 
tations, he  made  the  indorsement;  that  the  de- 
fendant gave  him  afterwards  a  mortgage  of 
the  California  land,  but  it  was  heavily  incum- 
bered, so  that  his  mortgage  was  of  little  or  no 
value;  that  the  defendant  did  not  own  the  rail- 
road stock  nor  horses,  and  did  not  and  would 
not  give  him  a  lien  thereon;  that  the  defendant 
well  knew  the  falsiiv  of  his  representations, 
and  made  them  to  deceive  the  plaintiff;  that 
the  plaintiff  thereby  was  deceived,  and  has  had 
to  pay  the  note;  and  that  the  defendant  was 
and  is  wholly  insolvent,  and  irresponsible. 

The  representations  and  indorsement  are  al- 
leged to  have  been  made  on  the  26th  day  of 
November.  1888.  and  the  mortgage  of  the  Cali- 
fornia lands  to  have  been  given  December  12th 
following.  The  averment  is  that  they  were 
incumbered  on  November  26th.  The  defend- 
ant contends  that  it  is  not  a  good  averment 
that  these  lands  were  incumbered  when  the 
mortgage  to  the  plaintiff  was  given,  December 
12th.    But  the  averment  that  they  were  heavily 

*  L.  R.  A. 


incumbered  at  the  date  of  the  representa- 
tions declares  the  falsity  of  the  representations 
then  made,  and  their  condition  at  that  date 
would  be  presumed  to  exist,  unless  something 
to  the  contrary  appears  at  the  time  the  mort- 
gage was  given  to  the  plaintiff. 

The  material  averments,  however,  are  the 
falsity  of  the  representations  when  made,  and 
that  the  plaintiff  has  been  damaged  thereby. 
The  damage  is  declared  by  the  allegation  that 
the  lands  were  heavily  incumbered  by  mort- 
gage, by  reason  whereof  the  mortgage  deed 
thereof  to  the  plaintiff  became  and  was  of  little 
or  no  value.  To  sustain  an  action  of  this  nat- 
ure, deceit  and  damage  must  concur.  In 
these  allegations  we  have  known  misrepresen- 
tations, deceit,  and  damage.  These  are  the 
onlv  required  elements  of  an  action  of  fraud, 
if  the  misrepresentations,  are  of  an  actionable 
character.  As  said  by  Croke,  J.,  {Badly  v. 
MerreU,  8  Bulst.  95.)  "fraud  without  damage, 
or  damage  without  fraud,  gives  no  cause  of 
action,  but  where  these  two  do  concur  then  an 
action  lieth."  Padey  v.  Freeman,  8  T.  R.  61. 
This  form  of  action  does  not  rest  upon  the  de- 
fendant's non-performance  of  his  promise  to 
give  the  plaintiff  a  Hen  upon  the  railroad  stock 
and  horses,  but  upon  the  deceit  consequent  up- 
on his  misrepresentation  that  the  Cfalifornia 
lands  were  free  from  incumbrance,  and  that 
he  owned  the  railroad  stock  and  horses,  and 
the  damage  resulting  therefrom.  The  plaintiff 
avers  that  the  misrepresentations  were  made 
to  induce  him  to  indorse  the  defendant's  $600 
note,  and  did  induce  him  to  indorse  it,  where- 
by he  has  had  to  pay  the  note,  and  has  no 
means  of  enforcing  payment  from  the  defend- 
ant. He  might  have  had  no  means  of  enforc- 
ing payment  from  the  defendant  if  his  induc- 
ing representations  had  been  true,  but  he  would 
be  more  likely  to  have.  While  damage  must 
concur  to  support  the  action,  the  ^isi  of  the 
action  is  the  inducing  misrepresentations  know- 
ingly made  by  the  defendant.  That  the  plain- 
tiff has  had  to  pay  the  defendant's  note  im- 
ports some  damage,  even  if  he  could  enforce 
payment  from  the  defendant.  Hence  the  al- 
legations in  regard  to  both  classes  of  property 
are  sufficient  to  sustain  the  action,  if  they  were 
of  an  actionable  character.  Nor  would  the 
plaintiff  have  to  rescind,  by  tendering  back 
the  mortgage  he  received  of  the  previously  in- 
cumbered California  land,  to  entitle  himself 
to  maintain  this  form  of  action.  Mallory  v. 
I^ch,  85  Vt.  156,  82  Am.  Dec.  62ff;  KeUy  v. 
Pemb&r,  35  Vt.  Ib3. 

On  the  allegations,  that  mortgage,  subse- 
quently given,  was  not  the  inducing  considera- 
tion for  the  plaintiff's  indorsement,  but  the 
representations  that  the  defendant  owned  the 
railroad  stock  and  horses,  and  owned  the  land 
free  from  incumbrance,  and  would  give  the 
plaintiff  security  upon  all  of  them.  Retention 
of  the  slight  secuntv,  if  any,  he  thereby  ob- 
tained would  not  waive  the  tort.  The  plaintiff, 
by  tendering  back  the  mortgage,  upon  learning 
the  falsity  of  the  defendant's  representations, 
could  not  have  relieved  himself  from  his  liabil- 
ity as  indorser  upon  the  defendant's  note  to  the 
bank.  Rescission  is  required  only  in  cases  In 
which  it  would  place  the  parties  tn  statu  quo. 

But  it  is  further  contended  that  the  defend- 
ant's false  representations  were  of  his  own  pe- 
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cuniary  resources,  and  that  an  action  for  deceit 
does  not  lie  for  such  misrepresentations;  and 
he  cites  in  support  of  this  proposition  Fisher 
▼.  Brown,  1  T^ler,  887,  4  Am.  Dec.  726;  Wii- 
Hams  V.  hieks,  2  Vt.  86, 19  Am.  Dec.  698;  Dyer 
V.  TilUm,  28  Vt.  818;  Jvds  v.  WoocUmrn,  27  Vt. 
415,  and  Best  v.  Smith,  54  Vt.  617.  Fisher  ▼. 
Brown  was  heard  on  demurrer  to  the  declara- 
tion. The  declaration  alleged  that  the  defend- 
ant purchased  of  the  plaint&f  a  horse  on  cr^it, 
and  gave  his  note  therefor  on  time,  b^  falsely 
representing  that  he  owned  a  farm  m  an  adf- 
joining  town,  and  had  a  debt  due  him  there, 
fbe  suit  was  brought  before  the  note  fell  due. 
The  declaration  contained  no  allegation  of  spe- 
cial damage.  The  court  held  the  declaration 
insufficient  on  three  grounds:  (1)  when  a  man 
seeks  to  obtain  credit  for  a  chattel,  and  boasts 
his  ability  to  pay,  the  vendor  should  exercise 
discretion  and  vigilance,  and  make  inquiry, 
«nd  not  rely  solely  upon  the  representations  of 
the  purchaser  as  to  bis  pecuniary  responsibil- 
ity; (2)  that  there  was  no  allegation  of  special 
(  amage  arising  from  the  misrepresentations; 
•(3)  where  the  credit  is  a  part  of  the  contract, 
it  is  so  material  a  part  of  it  that,  if  the  action 
be  brought  wit  bin  the  time  limited  for  credit, 
it  cannot  legally  be  supported,  unless  it  was 
not  a  bona  fide  purchase  at  the  time  by  the 
vendee. 

Williams  v.  Bieks  was  an  action  upon  a 
promissory  note  given  for  a  patent-right  for 
the  manufacture  and  sale  of  saddles.  The 
misrepresentations  relied  upon  in  defense  re- 
lated to  what  the  vendor  claimed  to  have  been 
oftered  for  the  right  to  manufacture  and  sell 
in  certain  counties,  and  that  he  had  a  uniform 
price  for  a  license  to  manufacture  saddles  in 
I^ew  Hampshire.  It  did  not  appear  that  the 
note  was  given  for  the  right  to  manufacture 
itnd  sell  in  the  counties  named.  It  was  held 
that  these  representations,  if  false,  did  not  show 
a  dcfen.<«e  to  the  note:  that  they  did  not  show 
that  the  defendant  suffered  any  damage,  nor 
did  he  say  that  they  induced  the  purchase.  It 
is  intimated  that  they  did  not  extend  beyond 
the  right  of  a  vendor  to  recommend  his  prop- 
erty, and  should  not  be  relied  upon  by  the  pur- 
chaser. 

in  Dyer  v.  Tifton  the  defendant  obtained 
crexiit  of  the  plaintiff  by  falj«ely  representing 
that  he  possessed  two  bank-bills,  one  for  $100 
and  the  other  for  $20,  and  that  a  certain  per- 
son owed  him.  Before  bringing  his  action  for 
fraud,  the  plaintiff  had  recovered  on  the  con- 
tract, but  failed  to  collect  his  judgment.  The 
court  held  that  the  action  was  of  novel  im- 
pression: that  tbe  testimony  showed  nothing 
more  than  the  ordinary  evasions  to  which  men 
always  do  and  may  be  expected  to  resort,  when 
reluctant  to  disclose  tbe  state  of  tht  ir  property; 
and  that  the  plaintiff  had  elected  to  treat  the 
matter  as  one  of  contract.  This  case  is  criti- 
cised in  Boor  v.  Woodbum,  25  Vt.  284.  It  is 
there  said  that  tbe  case  of  Dyer  v.  lYlton  was 
effectually  concluded  as  one  of  contract  by  the 
judgment.  Jvdge  Isaac  F.  Redfield,  speaking 
for  the  court,  says:  "In  regard  to  fraud,  the 
question  must  be  determined  a  good  deal  upon 
the  cases.  There  is  doubtless  a  considerable 
difference  between  fraudulent  representations 
in  regard  to  the  extent  of  one's  property  in  the 
general  and  in  the  detail.    In  one  case  you 
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have  the  means  of  forming  your  own  opinion, 
and  in  the  other  you  trust  altogether  to  tbe 
estimate  of  one's  own  resources,  which  is  pro- 
verbially a  very  poor  reliance.  But  how  far  a 
man  is  justified  m  asserting  clear  falsehoods, 
even  upon  matters  resting  in  opinion,  may  be 
questionable.  One  may  as  surely  perpetrate 
fraud  in  the  one  as  in  the  other  n)ode  of  mis- 
representation." 

Jvde  V.  Woodburn  is  an  action  for  fraud  pred- 
icated upon  a  representation,  by  a  person  ask- 
ing for  credit,  that  be  is  safe  to  be  trusted  and 
given  credit  to.  It  was  held  that  such  repre- 
sentation should  be  regarded  as  merely  a  mat- 
ter of  opinion,  and  should  not  be  relied  upon 
as  matter  of  fact.  But  Judge  Bennett  is  care- 
ful to  say:  ^'Fan  [the  purchaser]  did  not  make 
any  false  representation  as  to  any  item  of  prop- 
erty which  he  possessed,  but  simply  that  he 
was  safe  to  be  trusted  and  given  credit  to." 

In  Best  V.  Smith  the  aefendant  obtained 
credit  of  tbe  plaintiffs  on  his  promises  to  reim- 
biuse  them  from  the  avails  of  tbe  road  which 
he  was  under  a  contract  to  furnish  to  the  rail- 
road company,  and  on  his  promise  to  assign 
the  pay  coming  from  bis  future  performance 
of  the  contract  to  the  plaintiffs.  It  is  held  that 
the  duties  and  obligations  of  the  defendant 
rested  altogether  in  promise:  that  there  was  no 
representation  of  the  defendant  that  he  had 
property  in  poj^session;  but  that  he  had  a  con- 
tract which,  if  performed,  would  be  of  value. 

From  this  review  of  the  authorities  cited  by 
the  defendant,  it  will  be  seen  that  only  in  Fisher 
V.  Broicn  and  Dyer  v.  TUton  were  there  any 
false  representations  of  property  in  possession. 
The  latter  is  criticised  subsequently,  and  made 
to  rest  upon  being  concluded  by  the  judgment 
as  resting  in  contract.  The  first  had  other 
sufficient  grounds  upon  which  to  rest.  So  far 
as  tbey  held  that  false  representations  of  prop- 
erty in  possession  causing  damage,  made  by  a 
purchaser  to  obtain  credit,  are  not  actionable, 
they  must  be  considered,  not  only  in  tbe  light 
of  the  criticism  of  one,  hy  Judge  Isaac  F.  Red- 
field,  already  alluded  to,  but  in  tbe  light  of 
other  cases  upon  the  same  subject. 

In  Hodgeden  v.  Hubbard,  18  Vt.  604,  46  Am. 
Dec.  181,  the  plaintiff  purchased  a  stove  on 
credit,  falsely  representmg  that  he  owned  a 
farm  in  Cabot  and  considerable  stock  upon  it; 
that  he  owned  the  team  he  had  with  him,  and 
carried  on  a  large  business  manufacturing  but- 
ter firkins,  and  gave  bis  note  for  it  on  six 
months'  time.  'The  purchase  was  at  Mont- 
pelier,  from  a  clerk.  The  clerk,  learning  that 
the  plaintiff  was  pecuniarily  irresponsible,  and 
that  his  representations  of  property  in  posses- 
sion were  false,  pursued  him,  and  forcibly  re- 
took the  stove.  The  action  was  trespass  for 
assault  and  for  taking  and  carrying  awav  the 
stove.  Tbe  representations  havmg  been  found 
knowingly  to  be  false,  and  to  have  induced 
the  purchase  and  credit,  it  was  held  that  no 
property  in  tbe  stove  vested  in  the  plaintiff, 
and  that  the  defendant  mighty  lawfully,  for- 
cibly retake  it. 

1\)  much  the  same  legal  effect  are  Fitmrn- 
mons  V.  JoHin,  21  Vt  129,  53  Am.  Dec.  46, 
and  Chamberhn  v.  FulUr,  59  Vt.  247,  4  New 
Eng,  Rep.  614.  These  cases  hold  that  when  a 
person  asking  for  credit  obtains  it  by  making 
false  representations  in  regard  to  property  in 
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big  possessioD  and  ownership,  which  are  relied 
upon,  and  induce  the  credit,  he  does  not,  be- 
cause of  the  fraud,  obtain  title  to  the  property 
purchased  on  credit  In  other  words,  they,  in 
effect,  hold  that  by  such  representations  the 
purchaser  commits  an  actionable  fraud.  The 
vendor  may  elect  to  waive  the  fraud,  and  hold 
the  purchaser  on  his  contract,  and  generally 
does  so  if  he  does  not  rescind  the  contract  as 
soon  as  he  is  made  aware  of  the  falsity  of  the 
representations,  or  of  the  fraud. 

We  think  the  cases  last  cited  must  be  held 
to  have  so  far  modified  and  overruled  the  ap- 
parent holdings  In  Fisher  v.  Brawn  and  Dyer 
V.  Tilton,  that  a  person  purchasing  upon  credit 
does  not  commit  an  actionable  fraud  when  he 
induces  the  purchase  by  false  representations 
in  regard  to  his  property  in  possession.  Such 
representations  are  not  expressions  of  opinion 
or  estimates  of  one's  ability  to  pay,  but  state- 
ments of  facts  in  regard  to  bis  pro^rt^  in  de- 
tail, on  which  the  vendor  has  the  right  to 
rely,  and  form  his  own  opinion  or  estimate  of 
the  purchaser's  right  to  credit.  All  these  cases 
apparently  rest  upon  the  leading  case  of  Pasley 
V.  Freeman,  8  T.  R.  67.  decided  in  1789.  In 
that  case  the  defendant,  knowingly,  falsely 
represented  that  the  proposed  purchaser  on 
credit  was  a  man  of  good  credit.  Such  rep- 
Tesentations,  relied  upon,  were  vigorously  con- 
tended not  to  be  fraudulent;  that  the  maker 
gained  nothing  by  making  them.  Buller,  «/., 
replying  to  this  contention,  says:  ''But  let  us 
see  what  is  contended  for.  It  is  nothing  less 
than  that  a  man  may  assert  that  which  he 
knows  to  be  false,  and  thereby  do  an  everlast- 
ing injury  to  his  neighbor,  and  yet  not  be  an- 


swerable for  it.  This  is  as  repugnant  to  law 
as  it  is  to  moralitv."  And  Lord  Kenyon,  Ch, 
J,,  says:  *'A]1  laws  stand  on  the  best  and 
broadest  basis  which  go  to  enforce  moral  and 
social  duties."  The  repugnancy  to  law  and 
morality  is  not  any  the  less  when  the  p^roposed 
purchaser  knowingly  resorts  to  false  represen- 
tations of  facts  in  regard  to  himself  to  acquire 
property  upon  credit.  The  proposed  pur- 
chaser on  cre<lit  nmy  recommend  himself  as  a 
man  of  credit;  may  overestimate  the  value  of 
his  property  in  possession  without  legal  liabil- 
ity. These  statements  rest  largely  in  opinion, 
and  are  so  understood  between  the  parties. 
His  credit  often  depends  as  much  upon  his 
habits  of  frugality  and  industry,  upon  his  good 
health  and  unwavering  integrity,  as  upon  his 
possession  of  property.  He  is  expected  to 
place  a  high  estimate  upon  the  value  of  his 
property.  The  vendor  of  a  horse  may  over- 
value it.  The  proposed  purchaser  expects  he 
will.  This  is  a  matter  of  judgment,  and  the 
purchaser  relies  upon  his  own.  On  represen- 
tations of  matters  of  iudffment  and  opinion, 
each  party  forms  and  relies  upon  his  own. 
But  when  the  vendor  or  purchaser  calls  upon 
the  other  for  a  statement  of  facts,  he  is  en- 
titled to  have  them  given  as  the  party  honestly 
believes  them  to  exist;  and  if  he  knowingly 
makes  a  false  statement  of  facts  to  secure  a 
sale  or  purchase,  and  thereby  secures  it  to  the 
damage  of  the  other  party  to  the  transaction, 
he  not  only  disregards  his  moral  and  social 
duties,  but  commits  an  actionable  fraud,  which 
the  law  will  redress. 

The  jvdgment  is  affirmed,  and    cause   re- 
manded. 
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!•  A  dtjr  may  provide  ajid  maintain  the 
necessary  plant  to  fireoerate  and  supply  tho 
electricity  needed  for  electric  lights  therein. 

8.  Jwdtetal  notlee  will  be  taken  of  eleo- 
tricity  and  its  properties  and  the  fact  that 
it  is  not  a  commodity  which  can  be  brought  In  the 
market  and  transported  from  place  to  place,  as 
well  as  of  the  fact  that  an  incandescent  electric 
light  is  safer  to  property  and  more  conducive  to 
health  than  the  ordinary  light. 


8«  Electric  li§^hts  may  be  ftemished  by 
a  city  to  its  citisens  for  their  private  use  as 
well  as  for  public  places. 

4.  A  city  cooncil  may  accomplish  its 
purpose  by  resolution  as  well  as.  by  ordi- 
nance where  it  has  power  to  act  and  its  charter 
does  not  prescribe  the  manner  of  action. 

(October  27, 18W.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery  County 
overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  en  join  defendant  from  pur- 
chasing and  operating  an  electric* light  plant 
for  lighting  the  streets  and  public  buildings  of 


NOTB.— Poircr  of  municipal  corporations  to  own 
and  operate  eiectric-iioht  plants. 
This  subject  is  so  new  that  few  decisions  have 
been  rendered  on  the  subject.  In  addition  to  the 
cases  cited  in  the  principal  case,  it  has  been  decided 
that  power  to  manufacture  ;and  distribute  elec- 
tricity for  public  use  in  lighting  streets  and  public 
buildings  may  lawfully  be  conferred  by  the  Iiegis- 
lature  on  cities  and  towns  together  with  the  power 
to  raise  money  by  taxation  for  the  construction 
and  maintenance  of  the  necessary  works:  and  that 
the  cities  and  towns  may  be  empowered  to  furnish 
light  to  their  own  citizens  for  the  lighting  of  pri- 
vate property  if  the  Legislature  is  of  the  opinion 
that  the  convenience  and  welfare  of  such  citiaens 
will  be  promoted  thereby;  at  least,  where  all  the  in- 
habitants are  given  the  same  er  similar  rights  to  be 
T4  L.  R.  A. 


so  supplied  and  are  compelled  to  pay  therefor  a 
sum  sufBcient  to  reimburse  the  cities  and  towns  for 
the  reasonable  cost  of  what  is  furnished.  Opinion 
of  Justices,  8  L.  R.  A.  487, 150  Mass.  S02. 

Also  that  the  issuance  of  bonds  to  establish  an 
electric-light  ssrstem  for  the  purpose  of  supplying 
the  city  and  its  inhabitants  with  light  is  not  pro- 
hibited by  the  New  York  Constitution  limiting  the 
incurrence  of  indebtedness  by  cities  to  city  pur- 
poses, the  court  holding  that  Ug'ht  in  dwellings  is 
as  important  and  essential  as  upon  the  streets  and 
promotes  the  general  comfort  and  welfare  of  the 
inhabitants,  and  when  it  is  supplied  in  connection 
with  that  which  is  furnished  by  the  municipality 
under  its  duty  to  the  public,  it  may  be  regarded  as 
a  city  purpose.  Hequembou rg  v.  Dunkirk,  49  Hun, 
660.  H.  P.  F. 
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the  City,  and  from  using  it  for  lighting  private 
residences.    Reversed, 

The  case  sufficiently  appears  in  the  opinion. 

Mewrs.  W.  T.  Brush,  Davidson  & 
West  and  Kennedy  A  Kennedy  for  ap- 
pellant. 

Mewn.  Crane  A  Anderson,  for  appellee: 

The  matter  embraced  in  the  resolution  can 
only  be  considered  by  the  common  council  at 
a  reeular  or  special  session  duly  called. 

Dillon,  Mun.  Corp.  g96;  BirdtaUY.  Clark,  78 
N.  Y.  73,  29  Am.  Rep.  106. 

The  mayor  and  common  council  can  only 
act  when  and  as  the  law  directs,  and  the  powers 
conferred  by  this  resolution  cannot  be  delegated 
to  any  part  of  the  council  ortoany  indiyidual, 
without  further  action  of  the  common  council. 

Dillon,  Mun.  Corp.  §  96;  Birdmll  y.  Clark, 
nipra. 

As  this  ordinance  contemplates  the  purchase 
and  erection  of  a  plant,  for  the  double  purpose 
of  lighting  the  streets,  alleys  and  public  places, 
and  also  of  furnishing  the  inhabitants  with 
light  in  their  residences  and  places  of  business, 
the  whole  ordinance  must  fail,  because  the  il- 
le^l  and  yicious  part  is  inseparably  joined 
with  the  good  or  yalid  part. 

Dillon,  Mun.  Corp.  4th  ed.  §  918,  and  note; 
Hannibal  y.  Misiotiri  dt  K.  Teleph.  Co,  81  Mo. 
App.  23;  Brown  y.  Harmon,  73  Ind.  412; 
Coates  y.  Campbell,  37  Minn.  498. 

At  the  time  of  the  passage  of  the  Municipal 
Incorporation  Law  and  its  amendments  the  use 
of  electricity  for  lighting  purposes  had  not  been 
conceiyed  by  the  most  yisionary  inyentor  and 
consequently  was  not  in  the  mind  of  the  Leg- 
islature when  these  Acts  were  passed.  Elec- 
tricity as  a  means  of  light  furnished  a  new 
branch  of  industir  and  created  a  new  subject 
for  legislation  and  litigation. 

Taggart  y.  Newport  Street  R.Go.lL.  R  A. 
205,  16  R  I.  668,  held  that  electricity  as  a 
motive  power  was  embraced  in  the  term  "other 
power/'  in  a  charter  granted  in  1885. 

People  y.  Newton,  3  L.  R.  A.  174,  112  N.  Y. 
896,  holds  that  a  street-car  company  has  no 
right  to  substitute  the  cable  system  in  the  place 
of  horses  and  mules,  although  the  charter  only 
prohibits  the  use  of  steam  power  on  the  road 
for  propelling  the  cars. 

See  also  Indianapolis  Cable  St,  R,  Co,  v.  Citi- 
uns  St.  /?.  Go.  8  L.  R  A.  589,  127  Ind.  898; 
Peoples  Rapid  Trannt  Co.  y.  Dash,  10  L.  R  A. 
728,  15J5  N.  Y.  102. 

The  City  has  no  power  to  construct  and  es- 
tablish an  electric-light  plant  for  furnishing 
and  supplying  the  inhabitants  thereof  with 
electric  lights  in  their  dwelling  houses  and 
places  of  business,  on  such  terms  and  condi- 
tions as  may  be  prescribed  by  the  common 
council.  The  power  is  not  expressly  granted 
to  cities  by  any  statute,  and  we  do  not  think  it 
can  be  claimed,  that  it  is  ''necessarily  or  fairly 
implied  in  or  incident  to  the  powers  expressly 
granted,  or  essential  to  the  declared  objects  or 
purposes  of  the  city  goyemment." 

See  1  Dillon,  Mun.  Corp.  4th  ed.  §  89;  Nash- 
TilkY.  Rag,  86  U.  S.  19  Wall.  475.  22  L.  ed. 
16d;  Ottawa  v.  Carey,  108  U.  8.  121.  27  L.  ed. 
674;  Minturn  y.  Larue,  64  U.  S.  28  How.  487, 
16  L.  ed.  675;  LafagetU  v.  Cox,  5  Ind.  39:  Smith 
y.  Madison,  7  Ind.  87;  Kyle  y.  Malin,  8  Ind.  87. 

In  the  absence  of  a  statute  expressly  author- 
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izing  the  City  to  engage  in  the  business  of 
lij^hting  the  residences  and  places  of  business 
within  the  City  with  electric  lights  for  hire, 
the  question  then  arises.  Is  this  power  neces- 
sarily or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted  ?  No  one  will  con- 
tend that  this  power  is  essential  to  the  declared 
objects  and  purposes  of  the  corporation. 

Our  general  law  for  the  incorporation  of 
cities  contains  no  ''general  welfare  clauses" 
usually  found  in  special  charters  and  referred 
to  by  J^udge  Dillon  in  his  work  on  Municipal 
Corporations. 

In  Spuvldingy.  Peabodg,  10  L.  R  A.  897, 158 
Mass.  129,  the  court  held  that  this  right  is  not 
implied  in  the  general  or  special  powers  granted 
to  towns  or  cities. 

It  is  the  dutj  of  the  cities  of  Indiana  to  con- 
struct and  maintain  bridges  and  sewers. 

Cummins  y.  Sei,mour,  79  Ind.  491,  and  Plat- 
ter y.  Seymour,  86  Ind.  824,  held  that  the  city 
need  not  let  the  work  out  to  contractors,  but 
may  do  such  work  through  its  own  officers  and 
seryants.  Would  anyone  claim  that  a  city  of 
Indiana,  as  a  power  of  right  incident  to  the 
duty  or  power  of  building  bridges  or  sewers, 
could  erect  and  operate  a  Factory  for  construct- 
ing iron  bridges  and  enter  upon  the  extensiye 
business  this  new  enterprise  would  require. 

The  purchase,  by  tlie  City,  of  an  electric- 
light  plant  for  the  double  purpose  of  lighting 
the  streets,  etc.,  of  the  City  and  of  furnishing 
incandescent  light  for  use  in  the  interior  of 
priyate  residences  and  places  of  business,  is 
yoid  as  to  the  latter  purpose. 

Mauldin  y.  Greentfille,  8  L.  R  A.  291,  38  S. 
C.l. 

Thofnpson-ffotiston  Electric  L,  Co.  y.  Newton, 
42  Fed.  Rep.  723,  is  placed  upon  the  language 
of  the  statute,  which  authorizes  the  city  to  "es- 
tablish and  maintain  an  electric-light  plant." 

A  class  of  oases  haye  been  referred  to  hold- 
ing cities  may  erect  buildings  in  excess  of  pres- 
ent needs,  and  may  anticipate  future  growth 
and  re(][uirements,  and  that  they  may  rent  rooms 
for  which  they  haye  no  present  use. 

French  y.  Quincy,  3  Allen,  9,  and  Spavlding 
y.  Jewell,  28  Pick.  71,  are  limited  xn  Kingman 
y.  Brockton,  11  L.  R  A.  128,  158  Mass.  255. 

There  are  limits  to  the  exercise  of  the  police 
power. 

Re  Jacobs,  98  N.  Y.  99. 

McBride»  c/.,  deUyered  the  opinion  of  the 
court: 

The  question  we  are  required  to  decide  in 
this  case  is.  Has  a  municipal  corporation  in 
this  State  the  power  to  erect,  maintain  and 
operate  the  necessary  buildings,  machinery  and 
appliances  to  lif^ht  its  streets,  alleys  and  other 
public  places  with  the  electric  light,  and  at  the 
same  time,  and  in  connection  therewith,  to 
supply  electricity  to  its  inhabitants  for  the 
lighting  of  their  residences  and  places  of  busi- 
ness. Some  other  questions  are  incidentally 
inyolyed,  but  the  principal  controyersy  is  as 
aboye  stated. 

That  a  city,  or  an  Incorporated  town,  may 
buy  and  operate  the  necessary  plant  and  ma- 
chinery to  light  its^streets,  alleys  and  other 
public  places,  is  not  controverted  by  the  appel- 
lee; but  he  denies  the  right  to  furnish  the 
li:;ht  to  the  indiyidual  for  his  priyate  use. 
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The  question  is  argued  oq  the  theory  tbat«  if 
the  city  has  such  power  it  must  be  by  virtue 
of  some  express  legislative  grant,  and  is  not 
amoog  the  implied  powers  possessed  by  munic- 
ipal corporations;  that  statutes  conferring 
powers  upon  municipal  corporations,  especially 
those  involving  the  exercise  of  the  taxing 
power,  must  be  strictly  construed,  and  that, 
strictly  construed,  no  statute  confers  the  neces- 
sary authority. 

I'he  purchase  of  the  necessary  land,  machin- 
ery and  material,  and  the  erection  and  mainte- 
nance of  such  a  plant,  do  involve  the  exercise 
of  the  taxing  power.  The  necessary  funds 
must  be  supplied  by  taxing  the  tax-payers  of 
the  municipality. 

The  only  statute  bearing  directly  upon  this 
question  is  the  Act  of  March  8,  1888  (Elliott's 
Supp.  ^  794  et  9eq,)  Section  794  contains  the 
following:  *'  That  the  common  council  of  any 
city  in  this  State,  incorporated  either  under  the 
Gkneral  Act  for  the  incorporation  of  cities,  or 
under  a  special  charter,  and  the  board  of  trus- 
tees of  all  incorporated  towns  in  this  State, 
shall  have  the  power  to  light  the  streets,  alleys 
and  other  public  places  of  such  city  and  town 
with  the  electric  light  and  other  form  of  light, 
and  to  contract  with  any  individual  or  corpo- 
ration for  lighting  such  streets,  alleys  and  other 
public  places,  with  the  electric  <  light  or  other 
forms  of  light,  on  such  terms  and  for  such 
times,  not  exceeding  ten  years,  as  may  be 
agreed  upon. 

Section  795  provides  that  for  the  purpose  of 
effecting  such  lighting,  the  common  council  of 
a  city  or  board  of  trustees  of  a  town  may  pro- 
vide by  resolution  or  ordinance  for  the  erec- 
tion and  maintenance  in  the  streets,  etc.,  of 
the  necessary  poles  and  appliances. 

Section  796  authorizes  granting  to  any  per- 
son or  corporation  the  right  to  erect  and  main- 
tain in  the  streets,  etc.,  the  necessary  poles  and 
appliances,  for  the  purpose  of  supplying  the 
electric  or  other  lights  to  the  inhabitants  of 
the  corporation. 

Section  797  validates  contracts  of  a  certain 
character,  made  before  the  enactment  of  the 
Statute,  and  section  798  provides  for  the  appro- 
priation of  lands  and  right  of  way  by  corpora- 
tions engaged  in  the  business  of  lighting  cities 
or  towns,  "or  the  public  and  private  places  of 
their  inhabitants,  with  the  electric  light,"  etc. 

It  will  be  observed  that  while  section  796 
provides  for  granting  to  third  persons  the  right 
to  furnish  the  light  to  the  inhabitants,  it  does 
not  in  terms  give  any  such  power  to  the  corpo 
ration.  It  will  therefore  be  necessary  for  us 
to  inquire  if  the  corporation  possesses  such 
power  independently  of  the  Statute,  or,  if  not, 
if  the  Statute  Is  susceptible  of  a  fair  construc- 
tion, in  accordance  with  established  rules, 
which  clothes  the  corporation  with  such  power. 

In  the  case  of  HushcUle  Gas  Co.  v.  HushmUe, 
121  Ind.  206,  6  L.  R.  A.  815,  this  Statute  was 
considered,  in  so  far  as  relates  to  the  right  of 
the  city  to  buy  and  operate  the  necessary  plant 
and  machinery'  to  light  its  streets,  alleys  and 
other  public  places,  and  it  was  held  that  the 
Statute  was  sufficient  to  confer  that  ])ower. 
In  that  case  the  court,  after  announcing  the 
conclusion  above  stated,  used  the  following 
language:  "If  there  wore  any  doubt  as  to 
the  nieaning  of  the  Act,  it  would  be  removed 
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by  considering  it,  as  it  is  our  duty  to  do,  in 
connection  with  the  eeneral  Act  for  the  incor- 
poration of  cities,  for  that  Act  confers  very 
comprehensive  ix)wers  upon  municipal  corpo- 
rations as  respects  stiee's  and  public  works, 
and  contains  many  broad  general  clauses  akin 
to  those  which  Judge  Dillon  designates  as 
'general  welfare'  clauses.  Our  own  decisions 
fully  recognize  the  doctrine  that  municipal 
corporations  do  possess,  under  the  General 
Act,  authority  as  broad  as  that  here  exercised, 
and  the  oiK'raiion  of  that  Act  is  certainly  not 
limited  or  restricted  by  the  Act  of  1883." 

The  eminent  author  above  referred  to  thus 
defines  the  powers  of  municipal  corporations: 
"It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others:  first,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  cxpressl}'  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  Of 
every  municipal  corporation  the  charter  or 
statute  by  which  It  is  created  is  its  organic 
Act.  Neither  the  corporation  nor  its  officers 
ran  do  any  act,  nor  make  any  contract,  or 
incur  any  liability  not  authorized  thereby,  or 
by  some  legislative  Act  applicable  thereto. 
All  acts  beyond  the  scope  of  the  powers  granted 
are  void."    Dillon,  Mun.  Corp.  4th  ed.  g  89. 

Judge  Dillon,  however,  quotes  approvingly 
from  the  Supreme  Court  of  Connecticut  as- 
follows,  section  90,  pas:e  147:  "All  corpora- 
tions, whether  public  or  private,  derive  their 
powers  from  legislative  grant,  and  can  do  no 
act  for  which  authority  is  not  expressly  given 
or  may  not  be  reasonably  inferred.  But  if  we 
were  to  ssy  that  they  can  do. nothing  for 
which  a  warrant  cannot  be  found  in  the  Ian- 
fcuagc  of  their  charters,  we  should  deny  them 
in  some  cases  the  power  of  self  preservation,  as 
well  as  many  of  the  means  necessary'  to  effect 
the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established 
principle  in  the  law  of  corporations  that  they 
may  exercise  all  the  powers  within  the  fair 
intent  and  purpose  of  their  creation  which  are 
reasonably  proper  to  give  effect  to  powers 
expressly  granted.  In  doing  this  tbey  must 
(unless  restricted  in  this  respect)  have  a  choice 
of  means  adapted  to  ends,  and  are  not  to  be  con- 
fined to  any  one  mode  of  operatiou."  Bridge- 
port V.  IIovMatonte  B.  Co.  15  C(^nn.  475-501. 

This  principle  has  been  repeatedly  recog- 
nized by  this  court.  Thiis  in  Smt/t  \.  Mad- 
iton,  7  Ind.  83,  it  is  said:  "The  strictness, 
then,  to  be  observed  in  riving  construction  to 
municipal  charters  should  be  such  as  to  carry 
into  effect  every  power  clearly  intended  to 
be  conferred  on  the  municipality,  and  every 
power  necessarily  implied,  in  order  to  the  com- 
plete exercise  of  the  fwwers  granted." 

Again,  in  Kyle  v.  Matin ^  8  Ind.  84-87,  the 
court  said:  "The  action  of  municipal  corpo- 
nitions  is  to  be  held  strictly  within  the  limits 
prescribed  by  the  statute.  Within  these  limits 
they  are  to  be  favored  by  the  courts.  Powers 
expressly  granted  or  necessarily  implied  are 
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Dot  to  be  defeated  or  impaired  by.  a  stringent 
constructioQ." 

Among  the  implied  powers  possessed  by 
municipal  corporations  in  this  State  are  those 
grouped  under  the  somewhat  comprehensive 
title  of  Police  Powers,— a  power  which  it  is 
difficult  either  to  precisely  define  or  limit;  a 
power  which  authorizes  the  municipality  in 
certain  cases  to  place  restrictions  upon  the 
power  of  the  individual,  both  in  respect  to  his 
personal  conduct  and  his  property,  and  also 
rumishes  the  only  authority  for  doing  many 
things  not  restrictive  in  their  character,  the 
tendency  of  which  is  to  promote  the  comfort, 
health,  convenience,  good  order  and  general 
welfare  of  the  inhabitants. 

The  police  power  primarily  inheres  in  the 
State;  but  the  Legislature  may,  and  in  com- 
mon practice  does,  delegate  a  large  measure  of 
it  to  municipal  corporations.  The  power  thus 
delegated  may  be  conferred  in  express  terms, 
or  it  may  be  inferred  from  the  mere  fact  of  the 
creation  of  the  corporation.  The  so-called  in- 
ferred or  inherent  police  powers  of  such  cor- 
porations are  as  much  delegated  powers  as  are 
those  conferred  in  express  terms,  the  inference 
of  their  delegation  growiog  out  of  the  fact  of 
the  creation  of  the  corporation,  and  the  addi- 
tional fact  that  the  corporation  can  only  fully 
accomplish  the  objects  of  its  creation  by  exer- 
cising such  powers. 

Special  charters,  as  well  as  general  statutes 
for  the  incorporation  of  cities  and  towns,  usu- 
ally contain  a  specific  enumeration  of  powers 
granted  to,  and  which  may  be  exercised  by, 
such  corporations.  In  many  cases  the  powers 
thus  enumerated  are  such  as  would  be  implied 
by  the  mere  fact  of  the  incorporation.  Where 
powers  arc  thus  enumerated  in  a  statute  which 
would  belong  to  the  corporation  without  spe- 
cific enumeration,  the  specific  statute  is  to  be 
regarded,  not  as  the  source  of  the  power,  but 
as  merely  declaratory  of  a  pre-existing  power, 
or  rather  of  a  power  which  is  inherent  in  the 
ver^  nature  of  a  municipal  corporation,  and 
which  is  essential  to  enable  it  to  accomplish  the 
end  for  which  it  is  created.  And  the  enumer- 
ation of  powers,  including  a  portion  of  those 
usually  implied,  does  not  necessarily  operate 
as  a  limitation  of  corporate  powers,  excluding 
those  not  enumerated.  Clark  v.  Bouth  Bend, 
85Ind.  276,  44  Am.  Rep.  18;  First  Nat  Bank 
of  Mi.  Vemon  v.  Sarrls  (Ind.)  18  L.  R.  A.  481. 

The  corporation,  notwithstanding  such  enu- 
meration, still  possesses  all  of  the  usually  im- 
plied powers,  unless  the  intent  to  exclude  tbem 
is  apparent  either  from  express  declaration  or 
by  reason  of  inconsiiitency  between  the  specific 
powers  conferred  and  those  which  would  other- 
wise be  implied.  The  Legislature  can  unques- 
tionably take  from  municipal  corporations 
powers  which  would  inferentially  be  conferred 
upon  them  by  their  creation,  or  it  can  restrict 
the  exercise  of  such  powers,  or  in  any  manner 
control  their  exercise,  the  legislative  wiU  being 
as  to  such  matters  supreme. 

Among  the  implied  powers  possessed  by  mu- 
nicipal corporations  is  the  power  to  enact  and 
enforce  reasonable  by-laws  and  ordinances  for 
the  protection  of  health,  life  and  property. 
Thus,  in  this  State  it  has  been  held  that  inde- 
pendently of  any  statutory  authority,  such  cor- 
porations possess  the  inherent  power  to  enact 
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ordinances  for  the  protection  of  the  property 
of  its  citizens  against  fire.  Baumgartner  v. 
Hasty,  100  Ind.  575,  50  Am.  Rep.  880;  First 
Nat.  Bank  of  Mt  Vernon  v.  Sarrls,  supra; 
Hasty  V.  Huntington,  105  Ind.  540,  8  West. 
Rep.  322;  Clark  v.  ISouth  Bend,  85  Ind.  276,  44 
Am.  Rep.  18;  Bluffton  v.  Studdbaker,  106  lad. 
129,  8  West.  Rep.  877. 

This  power  will  not  only  authorize  the  en- 
actment and  enforcement  of  ordinances  estab- 
lishing fire  limits,  regulating  building  and  re- 
pairing building,  and  regulating  the  storage 
and  traffic  in  mflammable  or  explosive  sub- 
stances, but  the  purchase  of  apparatus  for  ex- 
tinguishing fires  and  furnishing  a  supply  of 
water.    JSluffton  v.  Studabaker,  supra. 

In  the  case  of  St.  Paul  v.  Laidler,  2  Minn. 
190,  the  Supreme  Court  of  Minnesota,  after 
holding  that  a  municipal  corporation  is  *'  a 
creature  of  the  law,  and  in  the  exercise  of  its 
authority  cannot  exceed  the  limits  therein  pre- 
scribed, says:  '*  It  is  a  body  of  special  and 
limited  jurisdiction;  its  powers  cannot  be  ex- 
tended by  intendment  or  implication,  but  must 
be  confined  within  the  express  grant  of  the 
Legislature;"  and  then  says  further:  "Inci- 
dental to  the  ordinary  powers  of  a  municipal 
corporation  and  necessary  to  a  proper  exercise^ 
of  its  functions,  is  the  power  of  enacting  san- 
itary regulations  for  the  preservation  of  the 
lives  and  health  of  those  residing  within  its- 
corporate  limits." 

If  this  statement  is  correct,  it  follows  that 
to  concede  to  municipal  corporations  the  pos- 
session of  such  powers  does  not  involve  any 
extension,  either  by  intendment  or  implication, 
of  the  powers  expressly  conferred  by  statute, 
but  that  by  the  Act  authorizing  the  organiza- 
tion of  the  corporation  the  Legislature  ex- 
pressly delegates  to  the  municipality  the  power 
to  take  such  steps  as  are  necessary  to  preserve 
the  health  and  safety  (and  we  will  add  the 
property)  of  its  inhabitants.  The  inference  of 
the  delegation  of  such  powers  follows  inevita- 
bly and  irresistibly  because  their  exercise  is 
necessary  to  the  accomplishment  of  the  ob- 
jects of  the  incorporation. 

When  a  municipal  corporation  attempts  to- 
exercise  any  of  the  powers  thus  implied,  or  in- 
ferentially conferred,  it  is  within  the  rule  of 
Kylev.  Malin,  svpra,  as  fully  as  it  is  when 
attempting  to  exercise  those  powers  the  war- 
rant for  which  is  found  in  the  expre.<»s  letter  of 
its  organic  law.  It  is  to  be  favored  by  the 
courts,  and  such  powers  are  not  to  be  defeated 
or  impaired  by  a  stringent  construction. 

It  is  of  course  important  and  necessary  to 
know  in  each  case  that  the  power  claimed  is  in 
fact  included  in  the  implied  powers  of  the  cor- 
poration. 

There  can  be  little  or  no  doubt  that  the 
power  to  light  the  streets  and  public  places  of 
a  city  is  one  of  its  implied  and  inherent  pow- 
ers, as  being  necessary  to  properly  protect  the 
lives  and  property  of  its  inhabitants  and  as  a 
check  on  immorality.  This  is  forcibly  set 
forth  by  Judge  Dillon  in  his  work  on  >lunic- 
ipal  Corporations  as  follows:  "  In  a  most  im- 
portant particular,  however,  Rome  suffers  by 
comparison  with  modern  cities.  Its  public 
places  were  not  lighted.  All  business  closed 
with  the  daylight.  The  streets  at  night  were 
dangerous.    Property   was  insecure.     No  at- 
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tempt  at  public  illumination  was  made.  The 
idea  does  not  seem  to  have  occurred  to  them. 
Persons  who  ventured  abroad  on  dark  nights 
"were  dimly  lighted  by  lanterns  and  torches. 
.  .  .  No  more  forcible  illustration  of  the 
necessity  and  advantages  of  lighting  a  city  can 
be  given  than  the  pictures  drawn  by  Lanciani 
and  Macauley,  of  the  state  of  a  great  city, 
buried  in  the  darkness  of  night;  and  they  show 
how  clearly  the  power  to  provide  for  this  is 
essentially  and  peculiarly  one  pertaining  to 
municipal  rule  and  regulation.  :Mor  are  these 
studies  and  the  facts  that  they  reveal  without 
practical  value  to  the  jurist.  They  demon- 
strate that  a  large  and  dense  collection  of  hu- 
man beings  occupying  a  limited  area  have 
needs  peculiar  to  themselves,  which  create  the 
necessity  for  municipal  or  local  government 
and  regulation,  and  tl3is  in  its  turn  the  neces- 
sity for  corporate  organization.  The  body 
thus  organized,  as  it  has  duties,  so  it  acquires 
rights  peculiar  to  itself,  as  distinguished  from 
the  nation  or  state  at  large."  Dillon,  Mun. 
Corp.  4th  ed.  §  3  a. 

While  Judge  Dillon's  remarks  have,  of 
course,  special  reference  to  great  cities,  the 
difference  in  that  respect  between  the  greater 
and  the  minor  municipal  corporations  is  a  dif- 
ference in  degree,  and  not  in  kind.  Wherever 
men  herd  together  in  villages,  towns  or  cities, 
will  be  found  more  or  less  of  the  lawless  and 
vicious,  and  crime  and  vice  are  plants  which 
flourish  best  in  the  darkness. 

So  far  as  lighting  the  streets,  alleys  and  pub- 
lic places  of  a  municipal  corporation  is  con- 
cerned, we  think  that,  independently  of  any 
statutory  power,  the  municipal  authorities 
have  inherent  power  to  provide  for  lighting 
ihem.  If  so,  unless  their  discretion  is  con- 
trolled by  some  express  statutory  restriction, 
they  may  in  their  discretion  provide  that  form 
of  light  which  is  best  suited  to  the  wants  and 
the  nnancial  condition  of  the  corporation.  It 
is  well  settled  that  the  discretion  of  municipal 
corporations  within  the  sphere  of  their  powers 
is  not  subject  to  judicial  control,  except  in 
cases  where  fraud  is  shown,  or  where  the  power 
or  discretion  is  being  grossly  abused,  to  the 
oppression  of  the  citizen.  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416;  15  Am.  & 
Eng.  Encyclop.  Law,  1046,  and  authorities 
there  cited. 

We  can  see  no  good  reason  wh^  they  may 
not  also,  without  statutory  authority,  provide 
and  maintain  the  necessary  plant  to  generate 
and  supply  the  electricity  required.  Possess- 
ing authority  to  do  the  lighting,  that  power 
carries  with  it  incidentally  the  further  power 
to  procure  or  furnish  whatever  is  necessary  for 
the  production  and  dissemination  of  the  light. 
The  only  authority  cited  which  holds  a  con- 
trary doctrine  is  that  of  S/pavlding  v.  Peabody, 
158  Mass.  1^,  10  L.  R.  A.  857. 

We  are,  however,  unable  to  recognize  the 
validity  of  the  reasoning  in  that  case.  We  are 
unable  to  see  the  analogy  between  the  City  of 
Boston,  because  authorized  to  light  its  streets, 
engaging  in  whale  fishery  to  procure  oil  for 
that  purpose,  or  the  other  supposed  cases,  and 
the  generation  and  supply  of  electricity .  Elec- 
tricity is  not  a  commodity  which  can  be  bought 
in  the  markets  and  transported  from  place  to 
place  like  oil.    We  take  judicial  notice  of  the 
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laws  of  nature  and  of  nature's  powers  and 
forces,  and  therefore  take  judicial  notice  of 
that  which  is  known  as  electricity,  and  of  its 
properties.  Not  of  course  of  the  various 
methods  of  generating  and  transmitting  or 
using  it,  but  of  the  thing  itself  and  of  its  nature. 
As  in  many  other  cases,  here  the  judicial  pre- 
sumption outruns  the  fact,  and  we  are  supposed 
to  know  and  to  take  judicial  notice  of  more 
than  we  can  in  fact  know  in  the  present  state 
of  scientific  knowledge.  We  must  know,  how- 
ever, that  it  cannot  be  generated  and  trans- 
ported from  place  to  place  as  we  can  procure  and 
transport  oil,  clothing,  etc.,  and  that  it  can  only 
t)e  conveyed  from  the  place  where  it  is  gener- 
ated to  where  it  is  needed  for  lighting  the 
streets  or  to  the  numerous  inhabitants  of  a  city, 
so  as  to  enable  them  to  use  it  as  a  general  illu- 
minant  by  invoking  and  exercising  the  power 
of  eminent  domain. 

The  corporation,  possessing  as  it  does,  the 
power  to  generate  and  distribute  throughout 
its  limits  electricity  for  the  lighting  of  its  streets 
and  other  public  places,  we  can  see  no  good 
reason  why  it  may  not  also  at  the  same  time 
furnish  it  to  the  inhabitants  to  light  their  resi- 
dences and  places  of  bu8ine.<:s.  To  do  so  is, 
in  our  opinion,  a  legitimate  exercise  of  the 
police  power  for  the  preservation  of  property 
and  health.  It  is  averred  in  the  complaint 
that  the  light  which  the  city  proposes  to  fur- 
nish for  individual  use  is  the  incandescent 
light.  Here,  again,  is  a  fact  ot  which  we  are 
authorized  to  tase  judicial  knowledge.  A  light 
thus  produced  is  safer  to  property  and  more 
conducive  to  health  than  the  ordinary  light. 
Produced  by  the  heating  of  a  filament  of  car- 
bon to  tbe  point  of  incandescence  in  a  vacuum, 
there  is  nothing  to  set  property  on  fire  or  to 
consume  the  oxygen  in  the  surrounding^  air 
and  thus  render  it  less  capable  of  sustaining 
life  and  preserving  health. 

But  little  authority  has  been  cited  bearing 
on  the  precise  question,  and  we  have  been  able 
to  find  but  little.  The  case  of  Mauldin  v. 
QreenviUe,  88  8.  C.  1,  8  L.  R.  A.  291,  has  been 
cited  by  the  appellee.  That  was,  like  this,  a 
suit  by  taxpayers  of  the  City  of  Greenville  to 
restrain  the  city  council  from  purchasing  and 
operating  an  electric-light  plant  to  light  the 
streets  and  public  buildings  of  the  city,  and 
from  using  it  for  lighting  private  residences. 
In  that  case  the  court  says:  "The  city  has  the 
express  power  to  own  property  and  the  implied 
power  to  light  the  city.  .  .  .  Considering 
that  some  discretion  as  to  the  mode  and  manner 
should  be  allowed  the  municipality  in  carrying 
out  the  conceded  power  to  light  the  streets  of 
the  city,  we  hold  that  the  purchase  of  tbe  plant 
was  not  ultra  vires  and  void,  so  far  as  it  was 
designed  to  produce  electricity  suitable  for  and 
used  in  lighting  the  streets  and  public  build- 
iuM  of  the  city." 

The  court,  however,  denied  the  right  to  fur- 
nish the  light  to  the  individual  citizen  on  the 
ground  that  to  do  so  would  be  entering  into 
private  business,  outside  of  the  scope  of  the 
city  government.  The  court  refers  to  the  lack 
ofauthorlty  on  the  precise  question  and  that 
it  is  largely  a  question  of  first  impression  with- 
out authority. 

The  case  of  Thompson-Houston  Electric  L. 
Co.  V.  Newton,  42  Fed.  Rep.  728,  was  a  suit  to 
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•enjoin  the  City  of  Newton  from  purchasing 
and  operating  an  electric-light  plant  and  fur- 
nishing the  light  to  the  inhabitants. 

Theonly  statutory  authority  claimed  by  the 
City  is  as  follows:  ''To  establish  and  maintain 
gas-works  or  electric-light  plants,  with  all  the 
necessary  poles,  wires,  burners  and  other  requi- 
rsites  of  said  gas-works  or  electric-light  plants." 
Acts  22  Gen.  Assem.  (Iowa)  p.  16. 

It  will  be  observed  that  this  Statute  does  not 
in  terms  confer  any  power  not,  in  our  opinion, 
as  above  stated,  included  among  the  implied 
powers  of  municipal  corporations.  The  court 
«ays:  **It  is  also  urged  that  the  city  has  only 
the  authority  to  erect  an  electric  plant  for  the 
purpose  of  lighting  the  streets  and  public  places 
of  the  city  and  is  not  authorized  to  furnish 
light  for  use  in  the  houses  and  stores  of  its 
citizens.  ...  It  has  been  the  uniform  rule 
that  a  city,  in  erecting  gas-works  or  water- 
works, is  not  limited  to  furnishing  gas  or  water 
for  use  only  upon  the  streets  and  other  public 
places  of  the  city,  but  may  furnish  the  same 
for  private  use;  and  the  statutes  of  Iowa  now 
place  electric-light  plants  in  the  same  cate- 
gory." 

The  case  of  8mWi  v.  Nashville,  88  Tenn.  464, 
7  L.  R.  A.  469,  is  also  in  point  as  to  the  princi- 
ple in  vol  ved.  The  charter  of  the  City  of  Nash- 
ville contained  the  following  in  its  enumeration 
•of  the  powers  conferred  upon  the  city:  **To 
provide  the  city  with  water  by  water- works, 
within  or  beyond  the  boundaries  of  the  city, 
and  to  provide  for  the  prevention  and  exlin- 

fuishment  of  fires  and  organize  and  establish 
re  companies." 

Acting  under  the  authority  thus  conferred, 
the  city  established  water-works,  and  in  addi- 
tion to  making  provision  for  the  extinguish- 
ment of  fires,  it  furnished  water  to  the  citizens. 
The  right  to  do  this  was  disputed  and  formed 
the  principal  subject  of  controversy.  The 
court  said:  ' 'Nothing  should  be  of  greater 
-concern  to  a  municipal  corporation  than  the 
preservation  of  the  good  health  of  the  inhabi- 
tants. Nothing  can  be  more  conducive  to  that 
end  than  a  regular  and  sufficient  supply  of 
wholesome  water,  which  common  observation 
teaches  all  can  be  furnished  in  populous  cities 


only  through  the  instrumentality  of  well 
equipped  water- works.  Hence,  for  a  city  to 
meet  such  a  demand  is  to  perform  a  public  act 
and  confer  a  public  blessing.  It  is  not  strictly 
a  governmental  or  municipal  function,  which 
every  municipality  is  under  obligations  to  as- 
sume and  perform,  but  it  is  very  closely  akin 
to  it  and  should  always  be  recognized  as  within 
the  scope  of  its  authority,  unless  excluded  by 
some  positive  law.  .  .  .  It  is  the  doing  of 
an  act  for  the  public  weal — a  lending  of  cor- 
porate property  to  a  public  use.  ...  It 
cannot  be  held  that  the  city  in  doing  so  is  en- 
gaging in  a  private  enterprise,  or  performing 
a  municipal  function  for  a  private  end.  . 

While  the  authorities  on  the  precise  question 
are  meager,  we  think  the  weight  of  authority 
as  well  as  of  reason  tends  to  sustain  the  right 
of  the  municipality  through  its  proper  officers, 
acting  in  the  exercise  of  a  sound  discretion,  to 
furnish  li^ht  as  well  as  water  to  its  inhabitants, 
not  only  m  its  public  places,  but  in  their  pri- 
vate houses  and  places  of  business. 

An  additional  question  is  presented  and  dis- 
cussed. It  is  shown  by  the  averments  of  the 
complaint  that  such  action  as  the  city  authori- 
ties have  taken  and  are  proposing  to  take  is  by 
virtue  of  a  resolution  adopted  by  the  city  coim- 
cil,  and  not  by  virtue  of  an  ordin^ce,  and  that 
if  the  City  is  authorized  to  erect  and  operate 
an  electnc-light  plant,  it  can  only  do  so  by 
virtue  of  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derives  any  authority 
from  the  Act  of  March  3, 1883  (Elliott's  Supp. 
§  794  et  seq.),  it  is  authorized  to  act  either  by 
resolution  or  ordinance;  but  aside  from  the 
statute,  where  the  city  council  has  power  to 
act  in  a  given  case,  and  its  charter  does  not 
prescribe  the  manner  of  action,  it  may  accom- 
plish its  purpose  by  resolution  as  well  as  by 
ordinance.  Note  to  Robinson  v.  Franklin, 
34  Am.  Dec.  632,  and  authorities  there 
cited. 

The  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  cause  is  reversed,  at  the  costs  of  the  ap- 
pellee, with  instructions  to  the  circuit  court  to 
sustain  the  demurrer. 

Rehearing  denied. 
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1.   An  Action  in  the  name  of  an  insane 
ivrard  may  be  broo^ht  by  his  guardian 

to  set  aside  transfers  obtained  from  him  by  fraud 
while  he  was  insane  by  a  woman  whom  be  mar- 
ried the  next  day;  but  the  sruardian  cannot  main- 
tain the  action  in  his  own  name. 

'8.    A  bill  by  the  ffuardian  of  an  insane 
person  to  set  aside  transfers  of  his  property 


Note.— The  very  extensive  review  in  the  at>ove 
opinion  of  the  authorities  on  the  question  of  brinflr- 
intr  actions  in  the  name  of  Insane  persons  forestalls 
^innotation  on  the  subject. 
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obtained  by  fraud  may  be  amended  by  substi- 
tutin^r  the  ward  as  plaintilT. 

(December  10, 1891.) 

REPORT  by  the  Superior  Court  for  Hamp- 
den County  of  a  suit  brought  by  the 
guardian  of  an  Insane  person  to  set  aside  a 
transfer  of  property  alleged  to  have  been 
fraudulently  procured  from  him,  after  making 
a  ruling  that  the  bill  could  not  be  maintained 
in  the  name  of  the  guardian.  Dismissed  un- 
less amended  in  accordance  with  the  permission 
given  by  the  court. 

The  bill  alleged  that  Ely  made  conveyances 

and  transfers  to  defendant*  and  that  on  the 

next  day  a  pretended  marriage  was  entered 

into  between  them;  that  at  the  time  of  said 

I  transfers  he  was  and  ever  since  has  been  an 

18 
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insane  person  and  that  said  conveyances  and 
transfers  were  procured  by  uDdue  influence 
and  fraud,  and  prayed  that  the  conveyances 
and  transfers  be  set  aside  and  for  an  account- 
ing. The  answer  set  up  the  validity  of  the 
marriage,  denied  the  insanity,  undue  influence, 
^nd  fraud,  and  further  denied  the  right  of 
plaintifif  as  guardian  to  maintain  the  bill.  The 
court  below  ruled  in  accordance  with  the  last 
contention  and  at  plaintiff's  request  reported 
the  case  for  the  consideration  of  the  Supreme 
Judicial  Court. 

Further  facts  appear  in  the  opinion. 

Messrs.  James  Bliss  and  Oeorg^e  M. 
Stearns  for  plaintiff. 

Messrs,  Robinson  &  Robinson,  for  de- 
fendant: 

A  guardian  appointed  by  our  laws  is  the 
mere  agent  of  his  ward,  having  an  authority 
not  coupled  with  an  interest. 

Grariiy  Y,  Amherst,  7  Mass.  1;  Manson  v. 
Felton,  13  Pick.  211. 

The  action  should  be  in  the  name  of  the 
ward  by  his  guardian  as  next  friend. 

Somes  V.  Skinner,  16  Mass.  348;  Hicks  v. 
Ohapman,  10  Allen,  403;  Jennings  v.  Collins, 
99  Mass.  29;  French  v.  Marshall,  136  Mass. 
564;  Chandler  v.  Simmons,  97  Mass.  508. 

In  Massachusetts  probate  courts  appoint 
ffuardians  of  lunatics,  and  lunatics  sue  and 
defend  in  equity  by  their  guardians. 

Story,  Eq.  Pi.  8th  cd.  §  65,  and  note. 

In  JNew  York,  by  statute,  the  court  of 
chancery  has  the  care  and  custody  of  lunatics 
and  entire  jurisdiction  over  the  subject  in  ^1 
its  general  relations. 

Ibid. 

Therefore,  the  decisions  in  New  York  are 
not  in  point  under  our  statute. 

The  lunatic  should  be  made  a  party  to  the 
suit,  otherwise  he  cannot  be  bound  by  the  de- 
cree. 

1  Dan:  Ch.  Pr.  pp.  11,  79,  and  notes. 

In  reference  to  the  maxim,  that  no  man  can 
be  heard  to  stultify  himself,  see — 

1  Story,  Eq.  Jur.  Uh  ed.  §  225,  and  note. 

In  modern  times,  the  English  courts  of  law 
seem  inclined  to  escape  from  it. 

See  Dan.  Ch.  Pr.  pp.  11,  79,  and  note; 
Mitchell  V.  Kinffman,  5  Pick.  431. 

Even  in  the  New  York  courts  it  is  to  be  ob- 
served that  the  suit  must  be  in  the  name  of  the 
ward,  with  the  single  exception  of  the  suit  by 
a  committee  of  a  lunatic  to  set  aside  a  deed  or 
the  act  of  such  lunatic  upon  the  ground  of  his 
incompetency. 

Bradley  v.  Amidon,  10  Paige,  285,  4  L.  ed. 
958;  McKillip  v.  McKillip,  8  Barb.  552;  Person 
y.  Warren,  14  Barb.  488;  Gorham  v.  Oorham, 
3  Barb.  Ch.  24,  5  L.  ed.  801. 

The  rule  is  to  be  understood  of  acts  done  by 
the  lunatic  to  the  prejudice  of  others,  but  not 
as  to  acts  done  by  him  to  the  prejudice  of  him- 
self. 

Atty  Gen.  v.  Parlhurst,  1  Cas.  in  Ch.  112; 
Bidler  v.  Ridler,  1  Eq.  Cas.  Abr.  279;  1  Story, 
Eq.  Jur.  §  226. 

In  New  Hampshire,  it  whs  early  held  that  a 
suit  mw  be  instituted  by  the  guardian  in  the 
name  oi  the  ward. 

Lan^y.  Whidden,  2  N.  H.  435. 

The  rule  has  never  been  applied  or  knowingly 
recognized  in  equity  in  Massachusetts. 
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Barker,  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  is  the  wife  of  the  plaintiff's 
ward.  The  bill  alleges  that  whUe  the  ward 
was  insane,  and  incapable  of  making  transfers 
of  properlv,  on  the  day  before  the  marriage, 
the  defendant  fraudulently  procured  convey- 
ances and  transfers  of  all  his  property  to  her- 
self. The  question  raised  is  whether  the  bill 
to  avoid  these  conveyances  and  transfers  can 
be  maintained  by  the  guardian  in  his  own 
name.  There  is  no  allegation  that  be  had 
made  expenditures  or  incurred  obligations, 
expecting  to  be  reimbursed  out  of  the  property. 
The  title  to  the  property  of  the  ward  does  not 
pass  to  the  guardian.  He  has  its  care  and 
management  only.  His  position  is  that  of  an 
agent  or  attorney,  not  that  of  an  assignee  or 
trustee.  Pub.  Stat.  chap.  189,  §§4,  11, 30.  He 
is  to  "appear  for  and  represent  his  ward  in  alV 
legal  suits  and  proceedings,  unless  another  per- 
son is  appointed  for  that  purpose  as  guardian. 
ad  litem  or  next  friend."  Pub.  Stat.  chap. 
189,  ^  29. 

The  general  rule  that  the  ward  is  to  be  made 
the  party  in  sirits  which  concern  his  title  is. 
clear  and  well  settled.  Brown  v.  Chase,  4 
Mass  436;  Winslow  v.  Winslow,  7  Mass.  96; 
Granby  v.  Amherst,  16.1;  Somes  y.  Skinner,  li 
Mass.  348;  Manson  v.  Felton,  18  Pick.  211; 
Hicks  Y.  Chapman,  10  Allen,  462;  Chandler  v. 
Simmons,  97  Mass.  508;  Jennings  v.  Collins,  99 
Mass.  29;  French  v.  Marshall,  136  Mass.  564; 
MyerY.  Tighe,  151  Mass.  354. 

With  the  exception  of  the  cases  of  Warfield 
V.  Fisk,  136  Mass.  219,  and  RicJitnond  v.  Ad- 
ams Nat.  Bank,  152  Mass.  359,  there  has  come 
to  our  attention  no  instance  of  such  an  action 
in  our  courts  in  the  name  of  the  guardian.  In 
the  former  case  the  point  was  not  raised  or 
open,  and  in  the  latter,  as  there  were  other 
grounds  for  dismissing  the  bill,  the  court  ex- 
pressly declined  to  consider  how  far,  if  at  alU 
the  exception,  which  the  plaintiff  claimed  to 
authorize  the  bringing  of  the  bill  in  his  own 
name,  prevailed  in  this  Commonwealth.  The 
precedents  favoring  such  an  exception  are 
found  in  England  and  in  New  York,  w^here 
committees  are  appointed  for  persons  of  un- 
sound mind,  and  are  founded  in  part  upon  the 
doctrine  that  the  committee  acquires  some 
right  in  the  ward's  estate,  and  in  part  upon  the 
ancient  theorv  that  no  man  can  be  heard  to- 
stultify  himself.  1  Daniell,  Ch.  Pr.  9,  83;  1 
Story.  Eq.  PI.  64,65;  OrtleyY,  Messere,  7  Johns. 
Ch.  139,  2  L.  ed.  247;  Gorham  v.  Gorham,  a 
Barb.  Ch.  24,5L.  ed.  801. 

We  have  seen  that  here  the  guardian  has  no 
title  or  interest  in  the  ward's  estate.  Both  in 
England  and  in  New  York  the  lunatic  may  be 
joined  with  his  committee;  the  rule  against 
self  stultification  being  held  inapplicable  to  acts- 
done  to  the  prejudice  of  one's  self.  Ridler  v. 
Bidder,  1  Eq.  Cas.  Abr.  275,  pi.  5:  Gorham  v. 
Gorham,  supra. 

In  Lang  v.  Whidden,  2  N.  H.  435.  the  rea- 
sons for  the  rule  itself  were  declared  to  be  *'so 
exceedingly  quaint  and  sophisticaV  as  to  make 
it  unnecessary  to  examine  their  fallacy,  and  it 
was  held  that  an  action  at  law  may  be  brou^bt 
by  an  insane  person  in  his  own  name  to  avoid 
his  deed.  In  Somes  v.  Skinner,  supra,  the  d«?- 
mandant  was   permitted  to  show,  upon  the- 
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question  of  avoiding  bis  deed,  ttat  he  was  of 
feeble  understanding^.  There  is  therefore  no 
good  reason  for  making  a  general  exception 
allowing  a  guardian  to  sue  in  his  own  name  to 
avoid  the  deed  of  his  insane  ward;  and  there  is 
the  grave  objection  that,  the  ward  not  being  a 

Earty,  the  decree  would  not  bind  |him  should 
e  recover  his  reason,  nor  those  who  would 
succeed  to  his  estate  upon  his  death.  Oorham 
V.  Oarham,  8  Barb.  Ch.  35,  5  L.  ed.  805. 

In  the  present  case,  upon  the  allegations  of 
the  bill,  the  defendant  perpetrated  a  gross 
fraud  by  which  she  obtained  a  colorable  title 
to  ail  the  property  of  an  insane  old  man,  and 
then  led  him  immediately  into  marrying  her. 
The  marria^  can  only  be  declared  void  in 
proceedings  mstituted  for  that  purpose  in  the 
lifetime  of  both  parties,  (Pub.  Stat.  chap.  145, 
§  9;)  although,  if  the  allegations  of  the  bill  are 
true,  there  was  no  marriage.  Pub.  Stat.  chap. 
145,  §  5. 

The  bill  implies  that  proceedings  to  test  the 
validity  of  the  marriage  have  been  instituted. 
But  it  may  well  be  that,  while  there  was  such 
fraud  or  undue  influence  as  would  be  suffi- 
cient to  avoid  the  transfer  of  property,  it  would 
not  be  sufficient  to  avoid  the  marriage.  As 
was  said  in  Fa88  v.  Fom,  12  Allen,  26,  28,  the 
law  regards  the  marriage  contract  as  one 
which,  *'from  its  peculiar  nature,  and  on  the 
grounds  of  public  policy,"  is  "especially  sa- 
cred and  inviolable,  and  which  cannot  be 
avoided  or  set  aside  on  the  ground  of  fraud 
except  on  the  most  plenary  and  satisfactory 
proof  of  deceit  and  imposition  touching  mat- 
ters which  constitute  the  essentialia  of  the 
marriage  relation."  The  rule  with  reference 
to  property  is  not  the  same,  and  it  is  possible 
that  where  one  has  been  despoiled  of  his  prop- 
erty by  the  fraud  or  undue  influence  of  a  wom- 
an, and  a  continuation  of  the  same  fraud  or 
influences  induces  him  to  marry  her,  the  rules 
of  law  may  avoid  the  conveyances,  but  not  the 
marriage.  If  a  further  continuation  of  the 
same  fraud  prevents  him  from  moving  to  set 
the  conveyance  aside  during  his  life,  whether 
the  widow  would  be  estopped  from  claiming 
ber  usual  rights,  is  a  question  on  which  we  in- 
timate no  opinion.  However  that  may  be. 
there  must  be  some  way  in  which  the  man  in 
his  lifetime  may  be  restored  to  the  possession 
of  bis  own,  without  regard  to' what  mav  be- 
come of  the  property  after  his  death,  and  not- 
withstanding the  fact  that  the  marriage  tnay 
not  be  void.  If  it  were  true  that  marriage, 
ip9o  facto^  condones  fraud  perpetrated  by 
either  of  the  contracting  parties  upon  the  other 
before  the  marriage,  that  doctrine  would 
equally  bar  the  remedy,  whether  pursued  in 
the  name  of  the  ward  or  of  the  guardian.  But 
there  is  no  such  doctrine.  Transactions  by 
which  the  property  of  a  woman,  while  mar- 
riage is  in  contemplation,  is  put  away  in  fraud 
of  the  settlement,  are  clearly  remediable  in 
equity  durin  g  the  coverture.  Marriage  cannot 
have  the  effect  of  condoning  a  previous  fraud 
uuless  the  husband  has  mental  capacity  to  ena- 
ble him,  if  unmarried,  to  make  a  valid  condo- 
nation. Condonation  cannot  spring  from  a 
mind  incapable  of  ratifying.  Whether  or  not 
there  has  been  condonation  depends,  not  upon 
the  fact  of  the  validity  of  a  marriage,  but  upon 
whether  there  have  been  acts  or  words  which 
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would  work  condonation;  and  the  efl'ect  of 
even  an  express  ratifioation  would  be  destroyed 
by  showing  unsoundness  of  mind  or  undue  in- 
fluence. Upon  the  allegations  of  the  bill,  the 
plaintiff's  ward  has  been  deprived  of  his  whole 
property  bv  a  fraud  which  stands  uncondoned 
and  from  the  effects  of  which  it  would  be  gross 
injustice  to  denv  him  practicable  relief.  If  be 
cannot  sue  in  his  own  name,  it  might  be  better 
to  allow  the  guardian  to  maintain^ the  present 
bill  than  to  den}'  the  ward  justice,  although 
this  remedy,  as  we  have  seen,  would  be  in- 
complete. The  doctrine  that  husband  and 
wife  could  not  sue  each  other  was  founded 
upon  the  theory  that  they  were  one  person  in 
law.  and  is  supported  by  weighty  considera- 
tions. Our  statute  which  authorizes  a  married 
woman  to  sue  and  be  sued  in  the  same  manner 
as  if  she  were  sole,  expressly  provides  that  the 
section  which  confers  the  authority  shall  not 
be  construed  to  authorize  suits  between  hus- 
band and  wife.  Pub.  Stat.  chap.  147,  §  7. 
This  court  has  pointed  out  difficulties  which 
may  arise  in  such  suits,  {Lord  v.  Parker,  3 
Allen,  127,  180.)  and  has  in  one  case  impliedly 
intimated  an  opinion  that  they  may  prevent  a 
wife  from  maintaining  any  action  whatever 
against  her  husband.  BcLssett  v.  Basseit,  112 
Mass.  99.  But  there  are  cases  in  our  reports 
in  which  a  husband  and  wife  have  been  ad- 
versary parties  in  suits  in  equity.  Ayer  v. 
Af/er,  16  Pick.  827;  Scott  v.  Rand,  115  Mass. 
104. 

It  is  thoroughly  settled  in  England  that  the 
husband  and  wife  may  sue  each  pther  in  equitv 
in  cases  concerning  separate  property.  1  Fonbl. 
Eq.  bk.  1,  chap.  2,  S  6,  note  p;  Mitf.  Ch.  PI.  6th 
Am.  ed.  p.  29,  note  1;  Calv.  Parties,  2d  ed.  p. 
408, 416;  1  Daniell,  Ch.  Pr.  179;  Warner  v. 
Warner,  1  Dick.  90;  Brookes.  Brooks,  Prec.  in 
Ch.  26;  Ain^ie  v.  Medlicott,  18  Ves.  Jr.  266; 
f  Efirl  V.  Ferris,  19  Beav.  67;  Wake  v.  Parker,  2 
Keen,  59;  Davis y.  Prout,  7  Beav.  288;  Brooke 
V.  Brooke,  27  L.  J.  Ch.  639.  And  in  conse- 
quence of  the  Married  Woman's  Property  Act 
(1882), they  may  maintain  actions  at  law  against 
each  other  in  respect  of  separate  property. 
Butler  V,  Butler,  L.  R.  16  Q.  B.  Div.  374, 378; 
L.  R.  14  a  B  Div.  831. 

In  New  York  and  in  Michigan  bills  in  equity 
have  been  maintained  by  a  wife  against  her 
husband  to  set  aside  conveyances  of  her  sepa- 
rate estate  obtained  after  coverture  by  bis 
fraud.  Fry  v.  Fry,  7  Paige,  461,  4  L.  ed.  231; 
Stiles  r.  Stiles,  14  Mich.  72.  The  doctrine  is 
sometimes  stated  in  general  words  that  husband 
and  wife  may  sue  each  other  in  equity.  Can- 
nel  V.  Buckle,  2  P.  Wms.  242,  244;  Story.  Eq. 
PI.  §§  62,  63;  2  Story,  Eq.  Jur.  §  1368.  The 
doctrine  of  the  English  authorities  cited  above 
does  not  go  so  far.  and  other  authorities  limit 
the  right  to  cases  in  which  questions  concern- 
ing property  arise  between  husband  and  wife. 
1  Pom.  Eq.  §  99. 

But  the  contention  here  is  whether  the 
property  which  the  bill  seeks  to  reclaim  is  the 
separate  property  of  the  defendant,  or  whether 
it  is  in  fact  the  property  of  the  husband,  and 
ought  to  be  restored  to  him.  This  is  a  question 
which,  under  the  more  limited  view,  may  be 
tried  in  a  suit  in  equity  between  the  husband 
and  wife. 

Without  going  further,  we  think  that,  upon 
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the  facts  alleged,  the  guardian  maymaiDtain  a 
bill  for  relief  to  the  name  of  his  ward.  If, 
therefore,  he  shall  ask  to  amend  by  substitut- 
ing the  name  of  his  ward  as  plaintiff,  he  is  to 
be  allowed  so  to  do.  Otherwise,  the  bill  is  to 
be  dismissed,  with  costs. 
So  ai'dered. 


Annie  REDIGAN,  by  Next  Friend, 
BOSTON  &  MAINE  RAILROAD. 


(. 


Maaa.. 


) 


A  mere  licensee  injured  in  the  dark  by 
ikUing  through    an  open   trap  door 

wDile  croesiDff  the  platform  of  a  railroad  station 
which  the  company  allows  people  to  use  as  a 
short  cut  between  public  streets  cannot  recover 
damages  from  the  company  although  no  ll^ht  or 
barrier  was  placed  at  the  opening. 

(November  2B,  1801.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Worcester  County  di- 
recting a  verdict  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negli^nce.     Overruled. 

The  facts  sumciently  appear  in  the  opinion. 

Mettsrs.  Thomas  G.  Kent  and  Oeorfpe 
T.  Dewey  forjplaintiff. 

Mr.  Frank  P.  Oouldinn^,  for  defendant: 

The  case  is  clearly  distinguishable  from  cases 
where  a  crossing  has  been  constructed,  and  a 
way  laid  out,  or  suffered  to  exist,  connecting 
public  ways  or  squares,  such  as — 

Sweeny  v.  Old  Colony  d  N.  R.  Co.  10  Allen, 
.  868,  87  Am.  Dec.  644;  Murphy  v.  Boston  db 
A.  a,  Co.  188  Mass.  121;  O'Connor  y.  Boston 
df  L.  R.  Corp,  185  Mass.  852;  Banks  v.  Boston 
db  A,  R,  Co,  147  Mass.  495;  Holmes  v.  Drew, 
151  Mass.  578. 

The  use  of  the  premises  as  a  passageway  by 
strangers  was  a  matter  in  which  the  defendant 
was  absolutely  passive,  and  from  which  noth- 
ing is  to  be  mferred  in  favor  or  in  aid  of  the 
plaintiff. 

Johnson  V.  Boston  d  M.  R.  Co.  126  Mass. 
75;  MeCreary  v.  Boston  db  M.  R.  Co,  11  L.  R. 
A.  859,  158  Slass.  800. 

The  following  cases  are  cited  upon  the  gen- 
eral proposition  that  the  premises  were,  in  no 
sense,  apparently,  a  public  way: 

Qillis  V.  Pennsylvania  R,  Co.  59  Pa.  129,  98 
Am.  Dec.  817;  Morgan  v.  Pennsylvania  R, 
Co,  19  Blatchf .  289;  Nicholson  v.  Brie  R,  Co, 
41  N.  y.  525. 

The  plaintiff  being  either  a  trespasser,  or  on 
the  premises  merely  by  the  permission  or  suf- 
ferance of  the  defendant,  cannot  recover  for 
any  unsafe  condition  of  the  platform. 

NoTK.— For  notes  on  duty  to  keep  railway  plat- 
forms safe,  see  Kelly  v.  Manhattan  K.  CJo.  (N.  Y.)  8 
L.  K.  A.  74;  Louteville,  N.A.  ft  C.  R.Co.v.  Lucas  (Ind.) 
6  L.  R.  A.  188;  Walker  v.  Yicksburg,  8.  ft  P.  R.  Co. 
(La.  Ann.)7  L.  R.  A.  lU:  Pennsylvania  Co.  v.  Ma- 
rten (Ind.)  7  L.  R.  A.  787. 

For  riote  on  liability  of  owner  of  premises  for  In- 
juries to  mere  licensees,  see  Gordon  v.  Cummlngs 
(Mass.)  9  L.  R.  A.  040.  ^ 
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Morrissey  v.  Eastern  R.  Co.  126  Mass.  377, 30 
Am.  Rep.  688;  Wright  v.  Boston  db  M,  R.  129 
Mass.  440;  John&on  v.  Boston  &  M,  R.  Co, 
supra;  Wnghtv,  Boston  db  A,  R,  Co.  ^  New 
Eng.  Rep.  725,  142  Mass.  296. 


»  J.,  delivered  the  opinion  of  the 
court: 

The  railroad  station  at  which  the  accident 
happened  is  so  situated  that  its  grounds  upon 
the  west  and  south  are  contiguous  to  public 
streets,  Prescott  Street  on  the  west,  and  Lincoln 
Square  on  the  south.    The  grounds  are  unin- 
closed,  and  their  surface  is  of  substantially  the 
same  level  and  appearance  with  the  streets,  so 
that  no  line  of  demarcation  is  apparent.    The 
station  building  is  surrounded  by  a  platform 
elevated  one  step  above  the  ground,  and  the 
platform    continues  southerly  alongside  the 
railroad  track  to  the  street.     In  the^other  di- 
rection the  platform  is  distant  at  its  northwest 
comer  about  25  feet  from  the  easterly  line  of 
the  other  street.    The  surface  of  the  station 
grounds  between  the  streets  aod  the  platform 
was  in  a  suitable  condition  for  public  travel, 
and  was  very  much  used  by  teams  and  foot 
passengers  in  going  to  and  from  the  station, 
and  in  traveling  across  the  station  grounds 
from  one  street  to  the  other.    There  was  no 
sidewalk  or  other  defined  footpath  on  the  east 
side  of  Prescott  Street  next  the  station  grounds, 
but  there  was  a  brick  sidewalk  on  the  west 
side  of  Prescott  Street  extending  to  Lincoln 
Square.    There  was  a  path  trodden  by  foot 
passengers  extending  diagonally  across  Pres- 
cott Street  and  the  northerlv  portion  of  the 
open  station  grounds  towards  the  northwest 
corner  of  the  platform.    The  route  by  this 
path  and  the  platform  on  the  west  and  south 
sides  of  the  station  building  and  thence  south- 
erly, by  the  platform  next  the  tracks  between 
the  northerly  part  of  Prescott  Street  and  the 
square  at  the  end  of  the  platform,  was  a  hun- 
dred or  more  feet  shorter  than  that  by  the  pub- 
lic streets.     A  large  number  of  persons,  not 
passengers  or  having  business  at  the  station, 
went  over  the  platform  daily  in  passing  by  this 
short  cut  from  one  street  to  the  other.    There 
was  no  evidence  whether  the  defendant  made 
any  attempt  to  prevent  this  travel,  and  none 
that  it  permitted  it,  except  that  it  existed  in 
fact.    There  was  also  evidence  that  manv  peo- 
ple went  over  the  platform  on  the  east  side  of 
the  station,  and  some  along  or  between  the 
railroad  tracks,  when  going  to  Lincoln  Square 
from  points    northerly  of  the  station.     The 
plaintiff,  for  seven  weeks  previous  to  the  acci- 
dent, had  walked  over  the  platform  twice  daily 
each  way,  in  going  between  her  home  and  the 
place  where  she  worked.     On  tbe  night  of  the 
accident  she  was  walking  home  from  the  shop 
by  her  usual  route,  leaving  the  shop  at  6  o'clock 
with  two  other  working  girls.    It  was  very 
dark.    Thej"  walked  on  the-  sidewalk  on  the 
west  side  of  Prescott  Street  until  they  came  to 
the  footpath.    Then   walked  over  the    path 
across  Prescott  Street  and  the  station  grounds 
to  the  north  end  of  the  platform,  and  then  a 
short  distance  along  the  platform  on  tbe  west 
side  of  the  station,  when  she  fell  into  a  hole  or 
opening  which  she  did  not  before  know  of  and 
did  not  see,  and  so  was  injured.    The  opening 
into  which  she  fell  was  made  by  the  raising  oi 
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a  trap  door,  which  fonned  part  of  the  plat- 
form, and  which  opened  upon  stone  steps  lead- 
ing to  the  cellar  of  the  station  building.  The 
trap-door  had  been  open  for  an  hour  or  more 
))efore  the  accident,  and  the  opening  was  not 
guarded  by  any  barrier  or  light,  and  there  was 
no  person  in  charge  of  it  nor  other  warning. 
The  plaintiff  knew  that  this  was  a  railroad 
passenger  station,  had  seen  teams  drive  up  to 
the  platform  to  get  passengers  and  trunks,  and 
had  been  to  this  and  other  passenger  stations 
constructed  in  a  similar  manner  with  platforms 
on  the  outside.  The  question  is  whether, 
upon  the  facts  shown,  the  plaintiff  was  entitled 
to  go  to  the  jury,  a  verdict  for  the  defendant 
having  been  ordered  in  the  superior  court. 

It  cannot  be  said,  as  matter    of  law,  that 
the  plaintiff  was  a  trespasser.     She  knew  that 
the  place  where  she  was  traveling  was  not  a 
public  way.  but  the  platform  of  a   railroad 
passenger  station.    She  was  not  a  passenger  of 
the  railroad,  and  had  no  business  to  do  at  the 
station,   but  was    merely    using  the   station 
grounds  and  platform  as  a  short  cut  to  facili- 
tate her  passage  home.     Whether  her  act  was 
or  was  not  a  trespass  depends  upon  the  attitude 
of  the  defendant  towards  her  and  those  who 
were  accustomed  to  use  the  station  in  a  similar 
manner.     It  may  properly  be  inferred  that  the 
defendant  knew  of,  and  passively  allowed,  the 
plaintiff  and  the  public  to  pass  at  their  pleasure 
across  the  station  grounds  and  the  platforms 
from  one  street  to  the  other.     On  the  other 
hand,  it  cannot  be  said  that  any  invitation  or 
inducement  was  extended  by  the  defendant  to 
the  plaintiff  or  to  the  public  to  use  the  station 
grounds  and  platforms  as  a  short  cut  in  travel- 
ing from  street  to  street,  or  for  any  other  pur- 
pose than  that  for  which  they  were  designed 
and  adapted  in  connection  with  the  railroad. 
It  was  apparent  that  the  place  was  a  railway 
passenger  station,  and  not  a  way  for  foot  travel. 
No  arrangement  or  fitting  of  the  grounds  or 
platforms  is  shown  which  woidd  convey  to  any- 
one the  idea  that  the  platform  was  a  part  of 
Prescott  Street  or  of  Lincoln  Square,  or  of  any 
public  way,  or  that  those  in  charge  of  it  invited 
its  use  for  other  than  railroad  purposes.     The 
platform    was   not   contiguous   to    Prescott 
Street.     It  led  from  Lincoln  Square  to  the  sta- 
tion  building,  and  did  not   connect  the  two 
streets.     It  was  obviously  a  part  of  the  railroad 
station,  and  for  the  use  of  railroad  passengers. 
The  use  for  which  it  was  apparently  designed 
required  the  land  to  be  left  open  and  easily  ac- 
cessible from  the  public  streets.    Besides  this, 
the  plaintiff  knew  that  it  was  a  passenger  sta- 
tion, and  was  not  in  fact  induced  to  believe  that 
she  was  walking  over  a  public  way.     The  fact 
that  the  defendant  made  no  attempt  to  prevent 
travel  across  the  station  grounds  and  platform, 
as  a  short  cut  between  the  public  streets,  was 
not  an  invitation  to  use  them  for  that  purpose. 
Oalligan  v.  Metacomet  Mfg.  Co.  143  Mass.  527, 
3  New  Eng.  Rep.  705:  Reardon  v.  Thompson, 
149  Mass.  267. 
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It  follows  that  the  plaintiff's  rights  are  to  be 
determined  upon  the  theory  that  she  was  neither 
a  trespasser  nor  a  person  induced  or  invited  by 
the  defendant  to  enter  its  premises,  but  a  licen- 
see merely,  knowingly  using  the  defendant's 
land  and  structures  for  a  purpose  solely  in  her 
own  interest,  and  for  which  she  knew  they 
were  not  intended,  and  entering  upon  them 
without  invitation,  and  without  right,  by  her 
voluntary  act,  and  with  the  bare  sufferance  of 
the  owner.  The  case  is  not  one  of  a  concealed 
peril  or  of  a  trap  designedly  laid.  The  ex- 
ceptions do  not  show  that  the  door  was  not 
easily  distinguishable  from  the  platform  of 
which  it  formed  a  part,  and  the  use  for  which 
it  was  designed  must  have  been  apparent  upon 
inspection.  The  general  rule  is  that  a  bare 
licensee  has  no  cause  of  action  on  account  of 
dangers  existing  in  the  place  he  is  permitted  to 
enter,  but  goes  there  at  his  own  risk,  and  must 
take  the  premises  as  be  finds  them.  Reardon 
V.  Thompson,  149  Mass.  268;  Pa rArer  v.  Portland 
Pub.  Co,  69  Me.  173,  31  Am.  Rep.  262. 

No  duty  is  cast  upon  the  owner  to  take  care 
of  the  licensee,  or  to  see  that  he  does  not  i^o  to  a 
dangerous  place,  but  he  must  take  his  per- 
mission with  its  concomitant  conditions  and 
perils,  and  cannot  recover  for  injuries  caused 
by  obstructions  or  pitfalls.  Uounsell  v.  8inyth, 
7  C.  B.  N.  S.  731;  Batehelor  v.  Fortescue,  L.  R. 
11  Q.  B.  Div.  474;  Siceeny  v.  Old  Colony  <SbN. 
/?.  &.  10  Allen,  868,  872,  87  Am.  Dec.  644. 

**An  opening  not  concealed  otherwise  than 
by  the  darkness  of  the  night  is  a  danger  which 
a  licensee  must  avoid  at  his  peril.",  Holmes. 
J.,  in  Beardon  v.  Thompson,  svpra;  Sullivan 
V.  Waters,  14  Ir.  C.  L.  460,  475. 

The  plaintiff  cannot  complain  that  the  de- 
fendant, in  lawfully  using  its  station  and  appli- 
ances as  they  were  apparently  designed  and 
adapted  to  be  used,  so  changed  their  condition 
without  her  knowledge  as  to  make  the  place 
dangerous  to  her  when  she  attempted  to  use  it 
in  a  manner  inconsistent  with  the  use  which 
the  owner  chose  to  make  of  it.  The  defendant 
was  under  no  obligation  to  her  to  light  the  place 
or  put  up  a  barrier,  or  to  give  warning  that  the 
condition  of  the  door  made  it  dangerous  for  her 
to  attempt  to  pass.  The  opening  was  not  a  trap, 
but  an  ordinary  and  usual  means  of  access  to  a 
cellar,  and,  so  far  as  the  plaintiff  was  concerned, 
the  defendant  owed  her  no  duty  to  keep  it 
closed  rather  than  open.  Metcalfe  v.  Cunard 
Steamship  Co.  147  Mass.  66,  6  New  Eng.  Rep. 
109;  Hetnkin  v.  Boston  <fe  P.  li.  Co.  147  Mass. 
.186,  6  New  Eng.  Rep.  426. 

The  fact  that  the  jury  viewed  the  premises 
makes  no  difference  in  the  power  of  the  court 
to  deal  with  the  case  upon  the  evidence «  pre- 
sented in  court,  or  with  our  decision  of  the 
question  whether  the  justice  presiding  at  the 
trial  was  right  in  directing  a  verdict  for  the  de- 
fendant. 

Exceptions  overnUed. 
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One  whose  life  is  insured  for  the  benefit 
of  his  wifB  and  children  by  a  tontine 
policy  which  agrees  to  pay  to  them  as  ^*the  as- 
sured'^ has  neither  the  legal  title  to  the  policy  nor 
any  ri^ht  as  trustee  which  will  entitle  him  to  the 
benefits  of  the  i>o]ioy  on  its  maturity,  although 
he  has  always  retained  possession  and  control  of 
the  policy  and  paid  the  premiums,  and  the  bene- 
ficiaries have  never  known  of  the  insurance. 

(November  2i,  1891.) 

A  PPEAL  bjr  defendant  from  a  jadgment  of 
IX  the  District  Court  for  Bexar  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
policy  of  life  insurance.    Beversed. 

The  facts  are  fuUy  stated  in  the  Commis- 
sioner's opinion. 

Mr.  Frederick  N.  Judson.  with  Mr.  H« 
B.  Magruder,  for  appellant: 

An  individual,  who  takes  out  a  policy  of  In- 
surance on  his  own  life  for  the  benefit  of  his 
wife  and  children,  which  by  its  terms  is  made 
expressly  payable  to  his  wife  and  children, 
cannot  sue  for  and  recover  the  proceeds  of 
such  policy  (although  payable  in  his  lifetime) 
in  his  own  name. 

Mullins  v.  Thompion,  51  Tex.  7;  Splawn  v. 
Cliew,  60  Tex.  582;  Richer  v.  Charter  Oak  L. 
Ins.  Co.  27  Minn.  198,  38  Am.  Rep.  289;  Em7is 
V.  Opperman,  78  Tex.  298. 

If  the  appellant  had  complied  with  the  de- 
mands of  the  plaintiff  and  paid  him  the  amount 
of  the  policy,  it  would  still  have  been  liable  to 
the  beneficiaries  as  the  rightful  owners  of  the 
policy. 

Pacific  Mut.  L.  Ins.  Co,  v.  Williams^  79  Tex. 
683;  Bliss,  Life  Ins.  2d  ed.  p.  517;  2  May,  Ins. 
§  899;  Cook.  Life  Ins.  §  57;  Central  Nat.  Bank 
of  Washington  v.  Hume,  128  U.  S.  195, 82  L.  ed. 
870;  Glam  v.  Gloecklcr,  104  111.  543.  44  Am. 
Rep.  94;  Chapin  v.  FeUowes,  36  Conn.  132,4  Am. 
Rep.  49;  Pingreyy.  National  L.  Ins.  65;?.  4  New 
Eng.  Rep.  229,  144  Mass.  374;  Garner  v.  Ger- 
mania  L.  Ins.  Co.  1  L.  R.  A.  256.  110  N.  Y. 
266. 

The  plaintiff  is  the  insured  in  the  policy  but 
not  the  assured. 

See  Conmcticut  Mut.  L.  Ins.  Co.  v.  Luchs, 
108  U.  S.  498.  27  L.  ed.  800. 

The  promise  of  the  Companpr  was  to  pay  the 
assured,  to  wit,  the  beneficiaries  and  none 
other;  and  the  policy  recites  that  it  was  issued 
and  accepted  by  the  assured  on  the  agreements 

Note.— The  law  is  so  well  settled  against  the 
power  of  one  who  insures  his  life  for  the  benefit  of 
his  family  to  defeat  their  tight  to  the  insurance 
that  annotation  on  the  question  is  unnecessary, 
and  the  main  interest  in  the  above  case  is  in  the 
striking  character  as  an  illustration  of  the  rule  on 
account  of  the  exclusiveness  of  the  control  of  the 
policy  by  the  insured  and  the  total  ignorance  of 
the  entire  transaction  on  the  part  of  the  assured. 
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relative  to  the  tontine  investment  policy  plan, 
and  that  the  tontine  investment  benefits  were 
secured  to  the  assured. 

Mr.  Oeorg^e  C.  Altgelt,  for  appellee: 

The  policy  of  insurance  sued  upon,  never 
having  been  delivered  by  appellee  to  the  bene- 
ficiaries, and  the  premiums  having  all  been 
paid  by  him,  was  his  property,  and  the  action 
was  properly  brought  by  him. 

Bacon,  Benefit  Soc.  &  L.  Ins.  g  296,  p.  449; 
Lemon  v.  Phomix  Mut,  L.  Ins.  Co.  S8  Conn. 
301;  EoberUv.  Boberts,  64  N.  C.  695;  Bobir^son 
V.  Duvall,  79  Ky.  84;  Pennsylvania  Mut,  L. 
Ins.  Co.  V.  Watson,  3  W.  N.  C.  518;  Weston  v. 
Richardson,  47  L.  T.  N.  8.  514;  Garner  v. 
Germania  L.  Ins.  Co.  18  Daly,  255. 17  Abb.  N. 
C.  7;  East  J^.  Louis  v.  Milltird,  14  111.  App. 
484;  Johnson  v.  Van  Eps,  110  IIL  551. 

The  legal  title  to  the  policy  being  in  appel- 
lee, the  suit  was  properly  brought  by  him 
without  regard  to  equities  that  might  arise  aa 
between  appellee  and  his  children. 

New  York  L.  Ins,  Co.  v.  Bonner,  11  Neb. 
169. 

Hobby,  P.  «/.,  filed  the  follow hig  opinion: 
This  suit  was  brought  in  the  District  Court 
of  Bexar  Coimty  by  the  appellee  on  August  15, 
1888,  against  the  appellant  on  a  life  insurance 
policy  to  recover  in  his  own  right  $1,000,  with 
12  per  cent  interest  thereon  from  the  8th  day 
of  June,  1888,  and  for  attorney's  fees  and  costs, 
etc.   It  was  alletred  in  the  petition  that  on  the  8th 
day  of  June.  1878,  the  petitioner  entered  into  a 
contract  of  life  insurance  with  the  appellant,  by 
which  the  latter  agreed  to  insure  the  petition- 
er's life  for  the  period  of  his  natural  life,  or 
for  10  years,  if  he  should  survive  said  period, 
— the  contract  being  od  the  tontine  investment 
policy  plan,  and  was  to  expire  June  8th,  1888. 
That  under  the  contract  petitioner  paid  to  the 
company  $98.80  annually  for  ten  vears.    That 
the  policy  is  for  the  sum  of  $2,000,  and  it  ex- 
pired, by  its  own  limitation  on  the  date  last 
mentioned,  and  the  company  became  thereby 
liable  to  pay  petitioner  the  sum  of  $1,000.     It 
is  further  alleged  that  at  the  proper  lime,  June 
8,  1888,  as  he  had  a  right  to  do,  the  petitioner 
elected  to  "withdraw  the  entire  equity— the 
accumulations — belonging  to  this  policy,  in 
cash,"  which  is  $1,000.    That  this  withdrawal 
was  one  of  the  conditions  and  privileges  re- 
served to  petitioner  on  the  face  of  the  policy, 
etc.     That  he  demanded  the  sum,  after  notify- 
ing the  company  of  his  election,  and  payment 
is  refused.    He  further  alleges  that  the  policy 
was  "intended  for  the  benetit  of  the  wife  and 
children  of  petitioner,  Anna  M.  Ireland,  Ma- 
tilda C.  Carpenter.  Mary  F.  Graves,  and  Rosa- 
lie Hurt,  in  whose  names  said  sum  has  been 
demanded  and  selection  of  benefit  selected;" 
wherefore  suit  is  brought,  etc.     The  defendant 
answered  September  7,  1888,   and  excepted 
specially  to  the  petition:  "(1)  Because  it  ap- 
peared on  its  face  that  there  are  other  persons, 
to  wit,  Mrs.  Anna  Ireland,  Mrs.  Matilda  Car- 
penter, Mrs.  Mary  Graves,  and  Mrs.  Rosalie 
Hurt,  who  should  be  joined  with  plaintifif,  as 
parties  plaintifif.    (2)  Because  the  petition  is 
vague,  inconsistent,  and  uncertain,  etc.,  in  this: 
Plaintiff  claims  under  an  alleged  contract  that 
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•defeudaut  is  liable  to  him  iDdividually,  and 
under  same  contract  that  it  is  liable  in  full 
amount  to  other  parties,  for  whom  he  sues, 
^nd  defendant  cannot  safely  answer  until  plain- 
tiff elects  to  sue  as  principal  or  agent."  The 
answer  contained  also  a  ^neral  denial,  except 
as  to  certain  facts  admitted.  These  admissions 
were:  The  execution  of  the  contract  of  in- 
surance, and  that  it  was  intended  for  the  bene- 
fit of  the  wife  and  children  of  appellee.  There 
was  a  special  denial  that  on  the  expiration  of 
the  policy  appellant  was  Indebted  to  petitioner 
in  any  sum,  and  an  averment  that  the  contract 
sued  on  was  made  not  with  Ireland,  but  with 
his  wife  and  children;  and  that  it  was  agreed 
with  ihem  In  that  contract,  wherein  they  are 
•designated  as  the  "assured,"  that  on  the  expira- 
tion of  the  policy,  they  should  have  the  option 
of  one  of  five  enumerated  benefits,  among 
which  was  the  right  *'to  withdraw  the  entire 
^uity,  (t.  e.y  the  cash  accumulations  which 
belong  to  the  policy,)  which  accumulations  are 
:admitted  to  amount  to  $1,000,  provided  they 
notified  the  Company  in  writing  of  their  selec- 
tion at  least  three  months  prior  to  the  expira- 
tion of  the  tontine  period.  It  was  averred  that, 
while  the  right  to  make  a  selection  of  one  of 
the  five  enumerated  benefits  was  lost  to  theas- 
-sured  by  not  bein^  exercised  in  time,  appellant 
was  willing  to  waive  its  rights,  allow  the  selec- 
tion to  be  made,  and  pay  over  $1,000  to 
the  assured,  provided  they,  or  the  appellee  for 
them,  would  give  appellant  their  receipts;  but 
4ippellee  refused  this  offer,  insisting  that  appel- 
lant should  accept  his  individual  receipt.  It 
was  denied  that  appellee  demanded  the  $1,000 
as  agent  of  the  assured,  but  claimed  it  in  his 
own  right.  Appellant's  exceptions  were  over- 
ruled. .  Appellee  filed  a  replication,  setting  up 
that,  if  it  were  true,  as  alleged  in  the  answer, 
that  right  of  action  in  the  case  was  vested  in 
the  parties  named  as  beneficiaries  in  the  policy, 
yet  appellee  had  been  consulted  in  all  things 
touching  the  policy,  and  recognized  as  the  party 
to  control  vC  very  thing  relative  thereto;  that  ap- 
pellant recognized  him  not  only  as  the  agent 
of  the  beneficiaries,  but  as  the  owner  of  the 
policy;  that  his  rifi:ht  was  never  questioned 
until  he  persisted  in  withdrawing  from  the 
company  the  money  due  on  the  policy;  that, 
though  the  suit  is  brought  as  well  foe  the  use 
-of  his  wife  and  children,  yet  the  contract  was 
made  between  himself  and  plaintiff,  and  his 
wife  and  children  were  ignorant  of  it;  that,  as 
to  the  supposed  right  of  plaintiff  to  make  the 
selection  of  a  benefit  in  case  the  parties  entitled 
to  do  so  failed  up  to  the  period  mentioned  in 
the  policy,  the  defendant  has  expressly  waived, 
•etc.  On  January  26,  1889,  the  case  went  to 
trial  on  the  merits,  and  judgment  was  ren- 
dered against  appellant  for  $1,000  principal, 
12  per  cent  damages  thereon,  and  $100  attor- 
neys* fees;  makinc:  a  total  of  $1,220,  with  in- 
terest at  8  per  cent  from  dale  of  judgment,  and 
-costs. 

The  controlling  question  in  the  case  is.  Who 
were  the  owners  of  the  policv,  and  entitled  to 
the  benefits  secured  by  it?  'the  correct  deter- 
mination of  this  question  depends  upon  the 
terms  of  the  original  contract  of  insurance, 
which  is  but  a  contract,  in  this  case,  upon  its 
face,  between  the  appellant  and  appellee  for 
the  benefit  of  third  persons.    There  is  and  can 
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be  no  controversy  on  this  point.  Whether  the 
rights  and  interest  of  such  third  persons  are  so 
vested  that  the  parties  to  it  cannot  thereafter 
devest  them  without  their  consent  must  depend 
upon  the  application  of  well-known  rules  of 
the  law  of  contracts  generally  to  the  contract 
in  this  case.  The  recognition  of  the  law  of 
the  value  to  a  person  of  life  and  property  \i9^ 
originated  insurance  contracts,  which  are  ''*con- 
tracts  to  make  compensation  on  the  happening 
of  an  injury  to  life  or  property."  Cook,  Life 
Ins.  p.  2.  Beiner  a  contract  for  the  payment 
of  money  to  an  individual  on  the  happening  of 
a  contingency,  it  is  to  be  governed  by  the  rules 
applicable  to  contracts  generally,  and  not  by 
any  principles  supposed  to  be  peculiar  to  them; 
the  most  prominent  exception  to  this  rule  in 
many  cases  being  that,  where  there  is  doubt,  a 
construction  most  unfavorable  to  the  insurer 
is  adopted,  because  by  universal  custom  it  ap- 
pears that  he  prepares  the  contract  See  note 
£,  Cook,  Life  Ins.  p.  4. 

The  contract  of  insurance  provides  that  the 
appellant,  in  consideration  of  the  statements, 
etc.,  contained  in  the  subjoined  application, 
and  $98.80  paid  annually  during  the  continu- 
ance of  the  policy,  **doth  insure  the  life  of 
John  Ireland,  .  .  .  hereinafter  called  *the  in- 
sured,' in  the  sum  of  $2,000,  for  the  term  of 
his  natural  life,  commencing  on  the  8th  day  of 
June,  1878,  .  .  .  and  the  said  company  doth 
hereby  promise  and  agree  to  pay  the  amount 
of  said  insurance  at  its  office,  in  the  City  of  N. 
Y.,  to  the  assured  under  this  policy,  to  wit, 
Anna  M.  Ireland,  wife,  and  Matilda  C.  Car- 
penter, daughter,  of  said  John  Ireland,  and 
his  other  children  by  said  Anna  M.  Ireland, 
share  and  share  alike,  or  their  legal  represen- 
tatives, in  sixty  days  after  due  notice  and 
satisfactory  proof  of  the  death  during  the 
continuance  of  this  policy  of  the  said  person, 
whose  life  is  hereby  insured.  This  policy  is 
issued,  and  accepted  by  the  assured  on  the 
following  special  agreements  and  conditions 
relative  to  policies  on  the  tontine  investment 
policy  plan:  tiecond.  That  the  tontine  dividend 
period  for  this  policy  shall  be  completed  on 
the  8th  June,  1888.  .  .  .  Fifth.  That,  after  the 
completion  of  the  tontine  dividend  period  on 
June  8th,  1888,  provided  this  policy  shall  not 
have  been  previously  terminated  by  lapse  or 
death,  the  accumulations  apportioned  to  this 
policy  shall  secure  to  the  assured  one  of  the 
following  benefits."  Five  are  specified.  The 
third  is:  "To  withdraw  the  entire  equity  in 
the  accumulations  that  belong  to  this  policy  in 
cash."  The  benefits  were  at  the  option  of  the 
assured  upon  their  notifying  the  company  in 
writing,  not  less  than  three  months  prior  to 
the  termination  of  the  tontine  period,  which 
benefit  is  selected. 

The  question  presented  for  our  decision — 
the  construction  of  an  insurance  policy,  by 
the  terms  of  which  the  rights  of  beneficiaries 
therein  named  attach — has  undergone  extended 
discussion  in  numerous  cases  in  the  different 
States.  In  some  of  them  the  rights  of  the  wife 
and  children  under  policies  essentially  the  same 
as  the  present  are  regulated  by  statute,  and  in  the 
case  cited  by  appellee's  counsel — Robinson  v. 
Duvall,  79  Ky.  86 — it  appears  that  by  statutory 
provision  in  Kentucky , where  a  married  woman 
is  made  the  beneficiary,  the  policy  becomes  her 
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separate  property/  *'  Where  the  question  arises 
as  to  the  rights  of  third  persons  in  a  contract 
like  the  one  before  us  between  others  for  their 
'  benefit,  such  rights  are  generally  determined 
by  the  law  of  the  jurisfiction.  Cook.  Life 
Ins.  t^  374.  We  have  no  legislative  enactnoent 
similar  to  that  of  Massachusetts  or  Kentucky, 
cited  in  the  above  cases.  But  in  Mitllijis  v. 
Thompson,  51  Tex.  18,  it  was  held  ''  that  a 
life  insurance  policy,  payable  to  the  heirs  of 
the  insured,  forms  no  part  of  his  estate  for  the 
payment  of  his  debts,  and,  although  assignable 
m  that  case,  not  having  been  in  fact  assigned, 
the  heirs  were  entitled  to  it.''  So  also  in 
Etana  v.  Opperman,  76  Tex.  293,  it  was  held 
that  it  was  "manifest  that  when  a  husband  in- 
sures his  life,  and  makes  it  payable  to  his  wife, 
his  intention  is  that  it  should  inure  to  her 
separate  use  and  benefit."  There  can  be  no 
doubt  that  an  Insurance  contract  may  declare 
in  terms  for  the  devestiture  of  the  interest  of 
the  beneficiaries  without  their  consent;  or,  if 
this  right  is  not  so  reserved  on  its  face,  it  may, 
in  certain  cases,  be  established  by  circum- 
stances showing  such  reservation,  as  the  cir- 
cumstances attending  the  execution  of  the  in- 
surance policy  are  as  open  to  inquiry  as  they 
would  be  with  reference  to  other  contracts. 
But  in  their  absence  the  law  of  the  place  of 
the  jurisdiction  as  to  the  power  to  devest  the 
rights  of  a  person  in  a  contract  between  others, 
made  for  his  benefit,  must  apply.  Cook,  Life 
Ins.  supra.  The  prevailing  rule  on  this  sub- 
ject is  that  the  rights  and  interest  of  the  bene- 
ficiaries cannot  Ine  devested  without  their  as- 
sent by  any  act  of  the  insured  or  insurer. 
Central  iS'at.  Bank  v.  Hvme,  128  U.  8. 195,  82 
L.  ed.  370.  See  cases  cited  in  note  2,  p.  128, 
Cook,  Life  Ins.,  and  authorities,  supra. 

"Where  the  contract  of  insurance  desig- 
nates the  person  to  whom  the  insurance  money 
is  to  be  paid,  the  party  who  obtains  the  insur- 
ance and  pays  the  premium  has  no  authority 
to  change  the  designation  or  title  to  the  money." 
Any  change  must  be  with  the  concurrence  of 
all  of  the  beneficiaries.  If  the  policy  be  for 
the  benefit  of  the  woman  and  her  children,  the 
consent  of  the  latter  as  well  as  that  of  the 
woman  is  essential."  Bliss,  Ins.  §§  317-337; 
Succession  of  Kugler,  28  La.  Ann.' 455.  The 
cases  rest  upon  the  ground  generally  that  the 
rights  of  the  beneficiaries  are  vested  imme- 
diately upon  the  issuance  of  the  policy,  and 
hence  cannot  be  devested  by  any  act,  wull,  or 
deed  of  the  insured.  JSplawn  v.  Chew,  60  Tex. 
634;  May,  Ins.  §  592.  An  irrevocable,  executed, 
voluntary  settlement  upon  the  wife  and  chil- 
dren of  tne  amount  to  l^  paid  is  made.  *'  To 
make  the  intended  settlement  effectual  as 
against  himself  and  volunteers  claiming  under 
him,  nothing  remained  to  be  done  by  the  hus- 
band. All  was  done  that  could  be  done  (and 
there  is  no  clause  in  the  policy,  or  other  cir- 
cumstance to  negative  this)  to  vest  in  the  wife 
and  children  all  the  rights  attaching  under  the 
policy."  See  Rtcker  v.  Charter  Oak  L,  Ins. 
Co.  27  Minn.  193,  88  Am.  Rep.  289.  See  also 
May,  Ins.  §  892;  Splawn  v.  Chew,  60  Tex. 
634. 

In  the  case  before  us  it  is  urged  that  it  is 
distin^ished  from  the  current  of  cases  an- 
nouncing the  rule  above  mentioned  in  that  it 
was  always  in  the  possession  and  under  the  ex- 
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elusive  control  of  the  appellee,  was  never  de' 
livered  by  him  to  the  beneficiaries,  and  the 
premiums  were  paid  only  by  him,  and  they 
knew  nothing  of  it.  Upon  this  subject  it  is 
said  that  the  "beneficiary's  right  would  be 
generally  complete  without  regard  to  whether 
the  insured  retains  possession  of  the  policy 
and  pays  the  premium."  See  ?wte,  page  1, 
Cook,  Life  Ins.  So,  also,  it  is  held  that  "the 
possession  of  the  policy  is  not  conclusive  proof 
of  the  right  to  receive  the  insurance  money." 
Bliss,  Ins  p.  546.  The  mere  manual  possession 
of  the  policy  is  of  little  importance,  whether  it 
be  in  the  hands  of  the  insurer,  insured  or  as- 
sured. It  is  the  completion  of  the  contract 
which  controls.  If  the  rights  are  fixed  by  the 
policy,  they  are  none  the  less  secure  although 
the  possession  of  the  same  may  be  in  the 
company.  The  possession  alone  of  a  deed 
or  title  of  any  character  to  land  by  one 
person,  it  would  not,  we  think,  be  claimed, 
affects  the  right  to  the  land  itself,  vested  in  an- 
other by  that  deed  or  title.  In  the  case  cited 
of  Bicker  Y.  Charier  Oak  L.  Ins.  Co.,  supra,. 
where  it  was  held  that  a  policy  procured  by 
the  husband  for  the  benefit  of  the  wife  and 
children  was  an  executed,  voluntary  settle- 
ment, irrevocable  by  any  act  of  his,  it  "was  fur- 
ther held  that  "  what  he  did  was  a  clear  and 
distinct  act,  devesting  himself  of  all  ownership- 
or  control  over  the  money  paid  for  the  insur- 
ance; disclaiming  any  interest  in  the  policy,  or 
purpose  to  hold  it  for  himself,  by  the  stipula- 
tion to  pay  the  sum  named  to  the  beneficiaries;"' 
that  "taking  the  delivery  of  the  policy  from 
the  company  under  these  circumstai^cVs  can 
only  be  construed  as  an  act  of  acceptance  for 
the  designated  beneficiaries,  and  his  subse- 
quent holding  of  the  same  was  as  a  naked  de- 
pository, without  interest,  for  those  entitled 
thereto".  Such  conduct  was  both  natural  and 
proper,  and  raises  no  presumption  against  the 
theory  of  a  completed  transaction  on  his  part  as 
evidenced  by  his  other  acts. "  The  rights  under 
this  policy  having  vested  absolutely  in  the  bene- 
ficiaries upon  its  execution,  the  possession  by 
another  of  the  evidence  of  their  rights  could 
not  change  or  aftect  them.  On  the  other  hand,, 
if  the  benefits  contended  for  were  not  vested 
in  appellee  by  the  insurance  contract,  the  pos- 
session and  control  of  the  same  could  not 
clothe  Him  with  such  benefits.  If  they  had 
no  rights  because  he  had  possession  and  controf 
of  the  policy  and  paid  the  premium  without 
their  knowledge,  there  would  be  no  contract, 
in  this  case,  on  which  he  could  recover,  for 
these  circumstances  alone  would  not  operate 
to  change  a  contract  which  on  its  face  is  for 
the  benefit  of  others  to  one  for  his  own  benefit. 
Neither  the  possession  and  control  of  the  policy^ 
by  appellee  nor  ignorance  of  its  execution  by 
the  beneficiaries  would  have  the  effect  which 
would  result  from  the  position  contended  for; 
and  this  is  so  because  neither  of  these  things 
were  essential  to  the  validity  of  the  contract. 
The  policy,  we  are  of  opinion,  w^as  a  contract 
without  ambiguity,  ana  obviously  with  the 
"  assured,"  who  are  designated  by  its  language. 
He  (the  appellee)  is  as  plainly  described  by  its 
terms  as  the  "insured," — the  subject  matter  of 
the  contract.  These  terms  are  sometimes  used 
indiscriminately  in  works  on  insurance:  and 
in  some  instances  it  becomes  important  to  de- 
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termine  their  meaning,  and  to  whom  they  ap- 
ply, as  in  Connecticut  Mut,  L.  Ins,  Co,  v. 
Luchs,  108  U.  S.  498,  37  L.  ed.  800.  But  in 
the  case  under  consideration  there  is  no  occa- 
sion for  interpretation;  the  contract  defines 
them.  To  hold  in  this  case  that  the  appellee 
is  entitled  to  the  benefits  under  the  contract 
would  be  to  bold  a  doctrine  contrary  to  that 
announced  in  our  own  State,  and  against  the 
great  weight  of  adjudicated  cases  (see  Re 
Breitung's  Estate,  78  Wis.  33),  and  would,  m 
effect,  make  a  contract  for  the  appellee  and 
appellant,  which  they  did  not  make  for  them- 
selves. It  is  an  elementary  rule  that  the  courts 
will  not  do  this. 

The  remaining  assi^ments  refer  to  the  right 
of  appellee  to  maintain  this  action  in  his  indi- 
vidual capacity.  It  is  claimed  by  appellee 
that,  the  legal  title  being  in  him.  he  can  sue  to 
recover  under  the  policy.  The  decision  in  the 
case  of  Hew  York  L.  Ins,  Co.  v.  Bonner,  11 
Neb.  172,  cited  by  appellee's  counsel,  was  con- 
trolled by  a  statute  of  that  State  providing 
that  ''  a  person  with  whom  a  contract  is  made 
for  the  benefit  of  another  may  bring  an  action 
without  Joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted."  We  do  not  under- 
stand that  the  legal  title  is  in  him,  but  that  the 
policv  or  rights  under  it,  in  so  far  as  the  inter- 
est 01  the  wife  is  involved,  constitute  her  sep- 
arate property.    That  the  husband  may  sue  to 


recover  such  property  is  not  to  be  denied. 
But  this  is  not  such  a  suit.  It  is  not  instituted 
I  for  her  benefit.  It  is  alleged  that  the  money 
was  demanded  in  her  name  and  that  of  the 
other  beneficiaries.  But  the  action  was  predi- 
cated on  the  right  of  appellee  to  recover  for 
himself  alone.  If  this  was  a  suit  for  the  wife's 
interest,  it  is  still  apparent  that  there  are  other 
married  women  whose  rights  cannot  be  adju- 
dicated unless  they  are  made  parties.  1  he 
view  we  have  taken  of  the  case  obviates  the* 
necessity  for  discussing  the  question  of  waiver. 
That  defense  is  only  pleaded  against  the  ap- 
pellee, who,  according  to  our  view,  is  not  enti- 
tled to  recover  in  his  own  right.  It  is  not 
insisted  on  or  claimed  as  against  the  bene- 
ficiaries, whose  rights  are  adcaitted  by  the  ap- 
pellant, and  to  whom  it  expresses  the  anxiety 
and  readiness  to  pay  what  is  rightfully  theirs. 
The  judgment  in  this  case  is  in  favor  of  ap- 
pellee individually.  Hence  it  could  not  impair 
the  rights  of  the  beneficiaries,  nor  would  it  af- 
ford any  protection  to  the  appellant  from  a 
subsequent  recovery  by  them.  We  think  the 
judgment  should  be  reversed,  and  the  cause 
remanded. 

Stayton,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

Reversed  and  remanded,  as  per  report  of  the 
Commission  of  Appeals. 
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*l.  Where  there  Is  no  evldeiice  that  a 
pamenger  in  a  public  hack  knevr  of 
danger  trOm  an  approaching  train  on  a  public 
erosslDg,  the  Judge  may  so  state  to  tbe  Jury,  and 
may  say  that  there  is  no  evidence  of  any  failui*c 
in  duty  on  the  part  of  such  passenger  to  avoid 
the  injury. 

8.  In  the  case  of  a  female  paoaeng^r  in 
a  public  haclCy  a  charge  to  the  Jury  as  fol- 
lows was  correct:  "  I  do  charge  you  that  the 
negligence  of  tbe  driver,  if  he  was  negligent,  is 
not  imputable  in  law  to  her.  A  person  who  hires 
a  pubUc  hack,  and  gives  the  driver  directions  as 
to  the  place  where  he  wishes  to  be  conveyed,  but 
exercises  no  other  control  over  the  conduct  of 
the  driver,  is  not  responsible  for  his  acts  of  neg- 
ligence, or  prevented  from  recovering  against 
the  railroad  company  for  injuries  suffered  from 
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a  coUision  of  Its  train  with  the  hack,  if  the  same 
was  caused  by  the  concurring  negligence  of  both 
the  manager  of  the  train  and  the  driver  of  the 
hack.  The  only  negiigence  on  the  part  of  the 
driver  which  wili  defeat  or  otherwise  affect 
the  right  of  Mrs.  Markens  to  recover  is  embodied 
in  the  following  proposition:  If  the  negiigence 
of  the  driver  was  the  sole  cause  and  the  real 
cause  of  the  collision,  she  cannot  recover.  If 
the  driver  and  the  manager  of  the  train  were 
guUty  of  negligence,  both  concurring  to  bring 
the  collision  about,  such  negiigence  on  the  part 
of  the  driver  cannot  have  the  effect  either  to  de- 
feat or  diminish  the  plaintiff's  right  to  recover.'* 

3.  ▲  female  pacwen^^er  in  a  public  hack 
is  under  no  duty  to  supervise  the- 
driver  at  a  public  crossing,  nor  to  look  or  listen 
for  approaching  trains,  unless  she  has  some  rea- 
son to  distrust  the  diligence  of  the  driver  himself 
in  respect  to  these  matters. 

4.  The  statute  requiring^  the  checking 
of  trains  and  ringing  ofbells  In  approach- 
ing public  crossings  is  applicable  to  this  cti&>e, 
without  reference  to  the  distance  irom  tbe 
crossing  to  the  point^at  which  tbe  train  started. 

6.  Though  the  court  committed  some 
slight  errors  in  ruling  uT>on  tbe  minor 
points  of  tbe  case  as  set  out  in  the  motion  for  a 


KOTS.— For  note»  as  to  imputing  the  negligence  | 
of  a  driver  to  a  passenger,  see  Nisbet  v.  Garner 
(Iowa)  1  L.  R.  A.  152;  Dean  v.  Pennsylvania  R.  Ck). 
(Pa.)  6  L.  R.  A.  143;  Becke  v.  Missouri  Pao.  R.  Co. 
(Mo.)  9  L.  R.  A.  157. 

For  additional  cases  on  the  same  point,  see 
Phillips  V.  New  York  C.  &  H.  R.  R.  Co.  127  N.  Y. 
(07;  Dickson  v.  Missouri  Pac.  R.  Co.  104  Mo.  491: 
Oarr  v.  Baston,  142  Pa.  189;  Bunting  v.  Hogsett,  12 
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L.  R.  A.  268, 139  Pa.  863;  Woodiey  v.  Baltimore  &  P. 
R.  Co.  8  Mackey,  D.  C.  542. 

But  that  a  passenger  cannot  blindly-  trust  to  the 
driver  without  the  exercise  of  proper  prudence  on 
his  own  part,  where  he  is  fully  aware  of  the  dun- 
ger,  see  Dean  v.  Pennsylvania  R.  Co.  8upra;  Cres- 
cent Twp.  V.  Anderson,  6  Cent.  Rep.  616, 114  Pa.. 
648. 
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new  trial,  there  was  no  error  in  refusing  a  new 
trial  upon  any  of  the  grounds  stated  In  the  mo- 
tion. 

(November  10, 1801.) 

EKROR  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  !o  have 
resulted  from  defendant's  negligence.  Af- 
Jirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Dorsey,  Brewster  ife  Howell 
for  plaintiff  in  error. 

Messrs.  Hoke  Smith*  Burton  Smith  and 
J.  R.  Whiteside,  for  defendant  in  error: 

The  negligence  of  the  driver  of  a  public  con- 
veyance, or  the  negligence  of  the  common 
^carrier  or  its  servant,  could  not  be  imputed  to 
plaintiff. 

LitUe  V.  Haekett,  116  U.  8.  8($6,  29  L.  ed. 
^2,  and  cases  cited;  Nubet  v.  Garner,  1  L.  K. 
A.  152,  75  Iowa,  814;  Becke  v.  Mis8(mri  Pae, 
R,  Co,  9  L.  R.  A.  157, 102  Mo.  544. 

The  exceptions  to  the  charge  in  reference  to 
the  duty  of  railroads  at  public  crossings  were 
not  well  taken,  because  such  charge  was  a 
corrtct  exposition  of  Ihe  law  in  that  regard, 
and  was  a  proper  charge  to  make  under  the 
facts  and  evidence  of  this  case. 

Georgia  R.  Co.  v.  Carr,  78  Ga.  557;  Atlanta 
&  W.  F,  R,  Co,  V.  Wyly,  65  Ga.  120;  Central 
R.  Co.  V.  Russell,  75  Ga.  810;  Morgan  v.  Cen- 
tral R.  Co.  77  Ga.  788;  Western  db  A.  R.  Co. 
V.  Tovng,  81  Ga.  417,  83  Ga.  512. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
■court: 

1 .  While  a  judge  is  forbidden  to  express  or 
intimate  his  opinion  concerning  a  question  of 
fact  about  which  there  is  any  doubt  whatever, 
he  may  with  propriety  say  to  the  jury  that 
there  is  no  evidence  to  support  an  alleged  fact, 
when  such  statement  is  unquestionably  true. 
The  object  of  section  3248  of  the  Code  is  to  pre- 
vent judges  from  interfering  with  the  functions 
of  juries  in  determining  contested  issues  of  fact 
when  there  is  proof  on  both  sides;  but  when  an 
alleged  fact  is  entirely  unsupported  by  evidence 
the  judge  may  aid  the  jury  by  so  informing 
them,  thus  relieving  them  of  that  much  diffl- 
•culty  in  reaching  a  correct  conclusion  in  the 
case. 

2  and  3.  Whatever  the  law  formerly  may 
have  been,  it  is  now  weU  settled  that  the  prop- 
ositions contained  in  the  charge  of  the  court 
below  quoted  in  the  second  head  note  are  cor- 
rect and  sound.  So  well  are  we  convinced  of 
this,  we  deem  an  elaborate  discussion  of  the 
<]ue8tions  involved  unnecessary.  In  the  Amer- 
ican &  English  Encyclopedia  of  Law  (vol.  4, 
p.  88)  we  Und  the  following:  "  It  is  now  the 
rule  in  the  United  States  courts,  in  England, 
and  in  most  of  the  states  of  the  United  States, 
that  the  contributory  negligence  of  a  carrier  is 
not  attributable  to  a  passenger."  In  volume 
16,  p.  447.  of  the  same  work,  it  is  stated  that 
'Uhere  can  be  no  such  thing  as  imputable  neg- 
ligence, except  in  cases  where  that  privity 
which  exists  in  law  between  master  and  serv- 
ant and  principal  and  agent  is  found.  In  or- 
der for  the  negligence  of  one  person  to  be 
properiy  imputable  to  another,  the  one  to 
whom  it  is  imputed  must  stand  in  such  a  rela- 
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tion  of  privity  to  the  negligent  person  that  the 
maxim  qui  faeit  per  alium  facit  per  se  is  di- 
rectly applicable.  It  follows  that  all  the  cases 
in  which  the  negligence  of  one  person  has  been 
imputed  to  another  in  the  absence  of  just  this 
relation  of  privity  are  wrongly  decided,  and 
aiich  is  the  effect  of  overwhelming  recent 
cases."  See  also  Flaherty  y.  Northern  Pae.  R. 
Co.  89  Minn.  828. 1  L.  R.  A.  680;  Becke  v.  Mis- 
souri Pae.  R.  Co.  102  Mo.  544.  9  L.  R  A.  157; 
Little  V.  HacketU  116 U.S.  866,  29  L.ed.  652,and 
authorities  cited  therein.  And  particularly  see 
note  by  reporter  (Irving  Browne)  to  case  of 
Borough  of  Carlisle  v.  Brisbane,  57  Am.  Rep. 
888-511,  inclusive,  which  treats  of  the  subject 
in  a  most  comprehensive  manner.  Also  the 
following  text-books:  Deer.  Neg.  §  27;  1 
Shearm.  &  Redf.  Neg.  4th  ed.  g  66;  Whit- 
taker's  Smith,  Neg.  405-407;  Beach,  Contrib. 
Neg.  §§  82-86;  1  Thomp.  Neg.  §  88;  Thomp. 
Carr.  284  et  seq.  ;  Cooley,  Torts.  684;  Add. 
Torts.  §  38;  Whart.  Neg.  §  344a. 

These  citations  might  be  multiplied  indefi- 
nitely, but  even  a  casual  examination  of  those 
above  mentioned  w*ili  suffice  to  establish  the 
rule  laid  down  by  the  court  below.  It  will 
also  appear  from  the  foregoing  authorities,  and 
is  entirely  consistent  with  every-day  experi- 
ence, that  a  female  passenger  in  a  public  hack 
may  trust  that  the  driver  thereof  will  exercise 
proper  caution  and  diligence  in  avoiding  col- 
lisions with  railroad  trains  or  other  things 
which  would  naturally  result  in  iniury  to  the 
vehicle  or  its  occupants.  If  such  driver  were 
drunk,  plainly  incompetent  to  manage  his 
team,  or  mani/estly  reckless,  or  if  for  any  other 
reason  it  was  apparent  to  the  passenger  that 
she  could  not  safely  rely  upon  him.  probably 
the  duty  would  be  upon  her  to  supervise  his 
conduct,  and  compel  him  if  possible,  to  ob- 
serve the  requirements  of  ordinary  care  and 
prudence  in  tne  management  of  his  vehicle,  or 
else  leave  the  same.  No  reason  why  the  plain- 
tiff should  do  either  appeared  in  this  case,  and 
we  therefore  think  she  was  under  no  obliga- 
tion to  overlook  or  undertake  to  control  the 
driver's  movements,  or  get  out  of  the  hack. 

4.  Section  708  of  the  Code,  relating  to  the 
erection  of  blow-posts,  the  blowing  of  whistles, 
and  the  checking  of  trains  in  approaching 
public  crossings,  was  by  the  Act  of  1875  (in- 
corporated in  section  710  of  the  Code)  modi- 
fied, so  far  as  cities,  towns,  and  villages  are 
concerned,  by  dispensing  with  the  posts,  by 
substituting  the  tolling  of  bells  for  the  blow- 
ing of  whistles,  and  by  requiring  engineers  to 
signal  the  approach  of  their  trains  to  public 
crossings,  no  matter  whether  such  trains  were 
put  in  motion  at  a  distance  of  400  yards  from 
such  crossings  or  at  a  point  less  than  that  dis- 
tance. We  do  not  mean  to  say  thQ  act  in  pre- 
cise terms  makes  these  changes,  but  it  seems 
unquestionable  that  they  were  intended  to  be 
maae  thereby.  In  the  very  nature  of  things, 
the  Legislature  could  not  have  intended  tliat 
the  approach  of  trains  to  public  crossings  in 
towns  and  cities  should  be  signaled  only  when 
the  train  began  to  move  at  a  point  4(K)  yards 
or  more  distant  therefrom.  The  absolute  ab- 
surdity of  such  intention  in  the  legislative 
mind  shows  conclusively  that  it  did  not  exist. 
The  purpose  of  the  Act  undoubtedly  was  to 
protect  persons  and  property  on  street  cross- 
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ings  ID  towns  and  cities,  and  this  could  not 
possibly  be  accomplished  if  waraiogs  of  the 
approach  of  traios  and  locomotives  need  be 
given  only  when  they  were  set  in  motion  near- 
ly a  quarter  of  a  mile  from  any  particular 
street  crossing  in  question.  The  law  meant 
that  in  towns  and  cities  engineers  and  other 
persons  in  control  of  trains  should  always  be 
•cautious  in  approaching  crossings,  and  have 
their  powerful  machines  under  such  control  as 
in  every  instance  to  be  able  to  prevent  col- 
lision^ in  such  places.  That  this  court  has  so 
regarded  and  construed  the  law  is  evident  from 
its  nilings  in  the  following  cases.  Atlanta  dh 
W.  P.  R.  Co.  V.  Wyly,  65  Ga.  120;  Georgia  K  Co. 
V.  Carr,  73  Ga.  557;  Central  Ji.  Co.  v.  RusseU, 
75  Ga.  810;  Western  d  A.  B.  Co.  v.  Tovng,  81 
<ya.  417;  Gearffia  Midland  d:  G.  B.  Co.  v, 
Etans  (Ga.)  13  8.  E.  Rep.  580. 

Numerous  other  decisions  of  this  court  might 
be  cited,  but  the  above  will  suffice.  The 
case  of  Morgan  v.  Central  E.  Co.  77  Ga.  788, 
«ven  if  correct  in  holding  that  section  708  of 
the  Code  does  not  apply  to  trains  operating  be- 
tween points  where  blow-posts  are  or  should 
l)e  located,  and  public  crossings,  is  not  appli- 
cable here,  because  in  that  case  the  injury  did 
not  take  place  in  a  city,  town,  or  village,  and 
the  case  was  not,  therefore,  within  the  Act  of 
1875,  above  mentioned. 

5.  The  motion  for  a  new  trial  contains  tbirty- 
"flve  grounds.  We  have  carefully  considered 
all  of  them,  and  find  that  the  court  did  com- 
mit some  slight  errors  in  its  rulings  upon  ques- 
tions of  minor  importance,  but  none  of  them 
are  sufficiently  senous  to  authorize  or  reauire 
the  granting  of  a  new  trial.  The  controlling 
questions  in  the  case  are  those  which  we  have 
already  discussed,  and,  the  court  having  ruled 
correctly  upon  these,  we  are  of  the  opinion 
that  the  judgment  below  should  be,  and  accord- 
^ngly  it  is,  affirmed. 


Mary  F.  WRIGHT,  Plff.  in  Err., 

V. 

Supreme  Commandery  of  the  KNIGHTS  OP 
THE  GOLbEN  RULE. 
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-^Tlie  terms  of  the  certificate  of  member- 
ship bindlnir  the  assured  to  pay  such  assessment 

*Head  note  by  Bleckuey,  Oi.  J. 


KOTB.— X/i/c  insurance;  -payment  of  premium  after 
death  to  keep  insurance  in  force. 

Tender  after  death  of  premium  due  In  the  life 
■of  the  insured  will  not  prevent  a  forfeiture  accord- 
ing to  the  termfi  of  the  policy  for  nonpayment. 
Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  28  N.  Y.  516. 

An  agreement  extendlngr  the  time  for  payment 
of  premium  will  make  payment  within  that  time 
sufficient  even  if  the  insured  dies  in  the  meantime. 
Homer  v.  Guardian  Mut.  L.  Ins.  Co.  67  N.  Y.  478; 
Howell  V.  Knickerbocker  L.  Ina.  Co.  44  N.  Y.  276; 
Kansas  Protective  Union  v.  Whitt,  86  Kan.  760,  SO 
Am.  Rep.  607. 

If  credit  is  Riven  for  premiums  the  death  of  the 
insured  before  the  expiration  of  the  time  of  credit 
will  of  course  permit  the  subsequent  payment  of 
the  premium  or  its  deduction  from  the  proceeds  of 
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as  should  be  levied  and  required  by  the  supreme 
commandery,  and  the  declaration  alleging  that 
the  assessment  not  paid  was  one  of  which  the  as- 
sured had  no  notice  whatever,  and  also  that  un- 
der the  cliarter  and  by-laws  of  the  association 
thirty  days  after  the  assessment  is  due  were  al- 
lowed holders  of  certificates  and  beneficiaries 
thereof  to  pay  such  assessment,  that  the  assured 
died  within  the  thirty  days,  and  that  before 
the  thirty  days  bad  expired  the  beneficial ies 
tendered  the  unpaid  assesfiment,  and  the  associa- 
tion refused  to  receive  it,  there  was  enough  in 
the  declaration  to  show  prima  facie  that  no  for- 
feiture of  the  policy  resulted  from  the  nonpay- 
ment of  the  assessment,  more  especially  as  the 
declaration  also  alleged  that  the  association  con- 
tinued to  treat  the  assured  as  a  member  in  good 
standing,  by  making  a  subsequent  assessment 
against  him. 

(July  8,18^1.) 

ERROR  to  the  Superior  Court  for  Bibb 
Count}'  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  benefit  certif- 
icate.    Reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Lanier  A  Anderson  for  plaintiff 
in  error. 

Messrs.  J.  O.  Chandler  and  A*  A.  Dosier 
for  defendant  in  error. 

Bleckley »  Ch.  J,,  delivered  the  opinion  of 
the  court: 

A  useful  collection  of  authorities  on  the  gen- 
eral subject  matter  may  be  seen  in  38  Cent.  L. 
J.  42,  65,  87.  The  contract  of  insurance  de- 
clared upon  stipulated  for  the  payment '  'of  all 
assessments  levied  and  required  by  the  Su- 
preme Commandery,"  and  provided  that  *'any 
violation  of  the  above-mentioned  conditions, 
or  of  the  requirements  of  the  laws  now  in  force 
or  hereafter  enacted  governing  the  order  of 
this  class,  shall  render  this  certificate  and  all 
claims  under  it  or  upon  the  order  null  and 
void."  The  certificate  says  nothing  of  giving 
notice  of  assessments,  and  nothing  with  regard 
to  the  time  at  or  within  which  assessments  had 
to  be  paid.  They  were  to  be  paid  "as  levied 
and  required  by  the  Supreme  Commandery." 
The  declaration,  as  it  stood  ac  first,  alleged 
that  Wright,  the  assured,  had  no  notice  what- 
ever, up  to  the  time  of  his  death,  of  the  mak- 
ing of  the  unpaid  assessment,  or  that  any  as- 
sessment against  him  remained  unpaid.  In 
the  case  of  ordinary  life  policies,  the  succes- 


the  policy.  Tennant  v.  Travelers  Ins.  Co.  81  Fed. 
Rep.  822. 

This  is  assumed  to  be  the  law  in  many  other  cas- 
es. Under  N.  Y.  Act  1877  the  notice  required  there- 
by must  be  given  before  a  forfeiture  can  be  de- 
clared for  nonpayment  of  premium,  and  if  this  has 
not  been  given  before  the  Insured  dies,  although 
premium  was  due  it  may  be  deducted  from  the 
proceeds  of  the  policy.  Baxter  v.  Brooklyn  L.  Ins. 
Co.  7  L.  R.  A.  208. 119  N.  Y.  460. 

A  provision  in  a  certificate  of  membership  that 
assessments  shall  be  payable  within  thirty  days  af- 
ter notice  makes  payment  within  that  time  suffi- 
cient although  made  by  the  beneficiary  after  the 
death  of  the  member.  Bankers  &  M.  Mut.  Ben. 
Asso.  V.  Stapp,  77  Tex.,517. 

If  the  insured  dies  on  the  day  on  which  the  pre- 
mium is  due  by  the  terms  of  the  contract,  but  that 
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sive  premiums  or  installmeots  of  premium  are 
uniform  in  amount,  and  mature  at  tixed  times. 
No  occasion  for  notice,  therefore,  exists,  un- 
less it  shall  be  created  by  custom  or  course  of 
dealing  between  the  parties.  But  a  different 
rule  prevails  touching  contingent  and  irregular 
assessments  made  by  mutual  aid  associations 
upon  their  members.  Unless  notice  is  dis- 
pensed with  by  the  contract,  no  liability  to 
pay  an  assessment  becomes  fixed  until  notice 
has  been  given.  Bacon,  Benefit  Societies, 
§  879.  If  any  special  law  applicable  to  the 
given  association,  or  any  by  law,  dispenses 
with  notice,  this  is  matter  of  defense,  unless  it 
is  disclosed  in  the  pleadings  of  the  plaintiff. 
Here  no  such  disclosure  is  made.  By  an 
amendment  to  the  declaration  it  was  alleged 
that  within  less  than  thirty  days  after  the  un- 
paid assessment  was  due,  the  full  amount  of 
it  was  tendered  to  the  defendant,  but  was  re- 
fused, **although,  under  the  charter  and  by- 
laws of  the  said  defendant,  thirty  days  after 
an  as.<ies6ment  was  due  were  allowed  holders 
of  insurance  certificates  and  the  beneficiaries 
thereof  ...  in  which  to  pay  an  assessment 
past  due,  and  such  payment  relieves  from  any 
default  or  suspension  caused  by  failure  to  pay 
an  assessment  when  due."  The  demurrer  to 
the  declaration  as  amended  admits  this  allega- 
tion to  be  true.    It  will  be  noticed  that  It  is 


alleged  that  the  by-laws  allow  the  beneficiaries 
to  make  payment  within  thirty  days  after  an 
assessment  becomes  due.  We  thiiik  this  im- 
plies, if  nothing  to  the  contrary  appears  in  the 
by-laws,  that  the  beneficiaries  can  make  this- 
payment  though  the  assured  be  dead.  In  this 
instance  he  was  dead,  but  his  death  occurred 
within  the  thirty  days,  and  therefore  before 
the  lime  allowed  by  the  by-laws  for  payment 
of  the  assessment  had  expired.  Perhaps  the 
declaration  is  also  somewhat  aide<l  by  another 
allegation  in  the  amendment,  to  the  effect  that 
the  association  continued  to  treat  the  assured 
as  a  member  in  good  standing  by  making  a 
subsequent  assessment  against  him.  Xiblack, 
Mut.  Ben.  8oc.  §  845.  At  all  events,  taking 
the  declaration  as  it  stood  after  amendment,  it 
set  forth  a  cause  of  action  sufficiently  to  put 
the  defendant  on  pleading  anything  contained 
in  its  by-laws,  or  any  extrinsic  facts  tending 
to  negative  its  liability.  We  do  not  at  present 
see  what  the  promise  of  Adams,  the  agent,  bad 
to  do  with  the  merits  of  the  case.  But  this,, 
though  a  fceming  irrelevancy,  would  not  viti- 
ate the  declaration.  The  court  erred  in  sus- 
taining the  demurrer  and  in  dismissing  the 
action. 
Judgment  reversed, 

Lumpkin,  /.,  not  presiding. 


day  is  Sunday  and  tbo  tlmo  thereby  oztended  until 
the  next  day,  payment  on  Monday,  aithouirh  after 
death,  is  sufficient.  Hammond  v.  American  Mut. 
L.  Ins.  Co.  10  Gray,  806. 

Where  a  premium  note  for  three  .months  came 
due  on  Sunday  and  the  insured  died  that  day  at 
1  P.  M.,  although  the  policy  said  tbat  the  premium 
must  be  paid  at  noon  on  the  day  it  became  due, 
payment  of  the  note  on  Monday  at  any  time  dur- 
InK  business  hours  is  sufficient  althouKh  it  may  be 
afternoon.  The  rule  as  to  payment  at  noon  does 
not  apply  where  such  a  note  has  been  given,  but 
payment  thereof  must  bo  made  at  its  maturity  ac- 
cording to  the  general  rule  applicable  to  such 
paper.  Leigh  v.  Knickerbocker  L.  Ins.  Co.  26  La. 
Ann.  436. 

An  offer  to  pay  after  the  death  of  the  insured 
may  be  in  time  although  the  premium  became  due 
in  his  lifetime  11  the  insurer  had  by  its  contract  be- 
come estopped  from  enforcing  the  condition  In  the 
policy  as  to  forfeiture  for  failure  to  pay  at  a  cer- 
tain time.  Mayer  v.  Mutual  L.  Ins.  Co.  88  Iowa, 
804, 18  Am.  Hep.  34. 

Receiving  premium  after  the  death  of  the  in- 
sured. It  done  with  knowledge  of  the  facts,  keeps 
the  Insurance  alive.  Froehllch  v.  Atlas  L.  Ins.  Co. 
47  Mo.  407. 

The  same  rule  applies  to  a  receipt  of  duea  for  a 
member  of  a  mutual  insurance  company  after  his 
death.    Erdmann  v.  Mutual  Ins.  Co.  44  Wis.  376. 

But  accepting  an  overdue  payment  of  premium 
after  the  death  of  the  insured,of  which  both  parties 
are  ignorant,doe8  not  bind  the  insurer  and  keep  the 
policy  alive.  Miller  v.  Union  Cent.  L.  Ins.  Co.  110 
111.  102;  Prltchard  v.  Merchants  &  T.  Mut.  L.  Assur. 
Soc.  8  C.  B.  N.  S.  622. 

Days  of  grace. 

Under  a  provision  that  if  a  member  neglects  to 
pay  quarterly  premiums  for  fifteen  days  after  the 
same  become  due,  the  policy  will  be  void,  and  that 
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he  ^*8ha]l  pay  or  cause  to  be  paid"  within  that  time, 
the  death  of  the  Insured  during  such  fifteen  days 
and  before  payment  defeats  the  insurance,  and  a 
tender  of  the  premium  thereafter,  though  within 
the  fifteen  days,  is  insufficient.  Want  v.  Blunt,  12 
East,  188. 

This  rule  has  been  followed  In  other  cases  where 
a  certain  number  of  days  is  given  for  payment  af- 
ter the  premium  is  due.  Simpson  v.  Accidental 
Death  Ins.  Co.  2  C.  B.  N.  8.  267;  Mutual  Ben.  L. 
Ins.  Co.  V.  Ruse,  8  Ga.  534. 

In  the  case  of  Simpson  v.  Accidental  Death  Ins. 
Co.,  supra^  payment  was  in  fact  not  offered  until 
after  those  days  had  expired,  but  the  court  said 
that  even  within  that  time  payment  could  not  be 
made  after  his  death. 

To  the  contrary  is  a  much  more  modem  decision 
holding  that  a  condition  that  the  insured  shall  pay 
when  due  **or  within  thirty-five  days  therfatter'* 
is  not  violated  by  failure  to  pay  until  the  thirty- 
five  days  have  elapsed,  and  that  payment  within 
that  time  is  sufficient  although  the  insured  is  dead. 
Worden  v.  Guardian  Mut.  L.  Ins.  Co.  7  Jonc:^  &  8. 
317. 

Reinatatcment  ajter  death. 

Under  a  certificate  authorizing  reinstatement 
for  **valid  reasons  to  the  officers  of  ihv  n'<sociation'* 
payment  after  the  death  of  the  merobt^r  may  be 
made  where  his  failure  to  pay  within  thirty  days 
after  notice  was  due  to  a  stroke  of  apoplexy  which 
rendered  him  unconscious  until  he  died.  Dennis 
V.  Massachusetts  Ben.  Asso.  9  L.  K.  A.  1S9. 120  N.  T. 
496. 

The  death  of  the  insured  In  a  mutual  relief  aseo- 
elation  after  mailing  past  dues  and  papers  for  re- 
instatement and  before  the  papers  had  t>ecn  acted 
on  by  the  company  will  not  defeat  the  right  to  re- 
instatement. Jackson  v.  Northwestern  Mut.  Re- 
Ucf  Asso.  78  Wis.  463.  B.  A.  R. 
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1  •  ▲  statute  anthorlxing^  a  parole  or  con- 
ditional release  by  the  board  of  con- 
trol of  prisons  of  a  prisoner  who  is  sen- 
tenoed  for  an  indefinite  term,  whereby  he 
remains  in  the  legal  custody  of  the  board  al- 
though outside  the  prison  and  subject  to  be  taken 
back  on  order  of  the  board  if  he  violates  the  con- 
ditions of  his  i>aroie  or  release,  is  in  violation  of 
Mich.  Const.,  art.  6,  6  1,  nrivinfc  the  judicial  power 
to  the  courts,  or  art.  5,  6  11,  giving  pardoning 
power  to  the  governor. 

"S.  ▲  sentence  of  not  less  than  two  nor 
more  than  four  years  in  the  discretion  of 
the  board  of  control  of  prisons  may  be  good  for 
two  years  although  void  as  far  as  it  attempts  to 
give  discretion  to  the  board. 

(Grant,  J.,  dissents  from  proposition  1.) 
(November  18, 1881.) 

ERROR  to  the  Circuit  Court  for  Muskegon 
I  County  to  refview  a  judgment  convicting 
'defendant  of  larceny  and  sentencing  him  to  be 
<K)n fined  in  the  State  House  of  Correction  and 
Reformatory  at  hard  labor  for  a  period  of  not 
less  than  two,  nor  more  than  four,  years,  in 
the  discretion  of  the  board  of  control  of  pris- 
oners in  the  State  of  Michigan.    Eeeersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  James  E.  McBride  for  plaintiff  in 
error. 


Nai^.— Suspension  of  sentence  for  good  behavior ^ 
conditional  pardons  and  parole  of  %yrisoner. 

1.  Suspension  of  sentence. 

The  weight  of  authority  is  now  against  the  power 
of  the  courts  to  suspend  sentence  for  good  behavior 
except  for  short  periods  pending  the  determina- 
tion of  motions  or  other  considerations  arising  in 
the  cause  after  verdict.  United  States  v.  Wilson,  46 
Ped.  Kep.  748;  People  v.  Blackburn  (Utah)  Jan.  21, 
1890;  People  v.  Morrlsette,  20  How.  Pr.  118. 

In  each  of  these  cases  the  question  was  squarely 
presented  and  the  decision  made  that  there  was  no 
power  in  a  court  to  suspend  a  sentence  indefinitely 
and  thus  in  effect  relieve  a  person  who  is  convict- 
ed of  punishment;  but  in  the  case  of  People  v. 
Blackburn,  suprcL,  where  the  punishment  tlzed  for 
a  crime  was  imprisonment  ^*not  to  exceed  five 
years,^^  a  mandamus  to  compel  sentence  was  denied 
on  the  ground  that  the  Judge  in  his  discretion  had 
evidently  intended  to  impose  the  minimum  pun- 
ishment, which  was  purely  nominal,  and  therefore 
that  the  merely  perfunctory  duty  and  useless  ex- 
pense of  passing  sentence  would  not  be  compelled 
by  mandamus. 

There  has  been,  however,  some  authority  on  the 
other  side.  In  the  case  of  Peopl?  v.  Mueller  (111.; 
reported  in  4  Grim.  L.  Mag.  725,  the  court  in  an 
•extensive  opinion  declared  that  upon  principle 
■and  precedent  such  power  of  suspension  existed. 
In  that  case,  however,  the  sentence  might  be  for 
"any  number  of  years"  in  the  penitentiary,  and 
the  court  said  the  difference  between  a  suspension 
of  sentence  and  any  punishment  that  might 
be  imposed  was  an  incalculable  minimum.  This 
decision,  like  that  in  the  case  of  People  v.  Black- 
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Messrs.  A.  A.  Ellis,  Atty-Gen.,  and  W.  J. 
Turner,  Pros-AUy.,  for  the  People. 

Morse,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  the  constitutionality  of 
Act  No.  228,  Pub.  Acts  1889.  The  Act.  in 
full,  is  as  follows:  *'An  Act  to  Provide  for 
Indeterminate  Sentences, and  Disposition,  Man- 
agement, and  Release  of  Criminals  under  Such 
Sentence.  Section  1.  The  People  of  the  State 
of  Michigan  enact  that  every  sentence  to  state- 
prison  at  Jackson,  the  state  house  of  correction 
and  reformatory  at  Ionia,  and  the  slate  house 
of  correction  and  branch  of  the  state-prison  in 
the  Upper  Peninsula,  of  any  person  hereafter 
convicted  of  a  crime,  except  of  a  person  sen- 
tenced for  life,  or  a  child  under  fifteen  years  of 
age,  may  be,  in  the  discretion  of  the  court,  a 
general  sentence  of  imprisonment  in  that  one 
of  the  prisons  provided  by  law  for  the  offense 
of  which  he  is  convicted.  The  term  of  such 
imprisonment  of  any  person  so  convicted  and 
sentenced  may  be  terminated  by  the  board  as 
authorized  by  this  Act;  but  such  imprisonment 
shall  not  exceed  the  maximum  term  provided 
by  law  for  the  crime  for  which  the  prisoner 
was  convicted  and  sentenced:  and  no  prisoner 
shall  be  released  until  after  he  shall  have  served 
at  least  the  minimum  term  provided  by  law 
for  the  crime  for  which  he  is  convicted.  Sec. 
2.  Every  clerk  of  any  court  by  which  a  crimi- 
nal shall  be  sentencea  to  any  prison,  whenever 
the  term  of  sentence  may  not  be  fixed  by  the 
court,  shall  furnish  the  warden  or  other  ofiScer 
having  such  criminal  in  charge  a  record  con 


bum,  supra^  might  be  Justified  on  the  ground  that 
the  minimum  sentence  allowable  was  practically 
nothing.  Nevertheless  the  court  fully  discussed 
and  committed  itself  to  the  doctrine  that  it  had 
power  to  suspend  sentence  entirely. 

Among  the  cases  cited  in  support  of  this  doctrine 
that  of  State  v.  Addy,  48  N.  J.  L,  113,  39  Am.  Rep. 
547,  which  was  on  an  indictment  for  nuisance, 
while  pronouncing  in  favor  of  the  power  to  sus- 
pend sentence,  nevertheless  decided  that  there  was 
in  fact  not  a  suspension  of  sentence  but  that  what 
was  in  form  such  a  suspension  on  condition  of  pay- 
ment of  costs  was  in  effect  an  order  to  abate  the 
nuisance  and  pay  the  costs. 

Another  case  cited  to  support  the  doctrine  was 
Com.  V.  Dowdican,  115  Ma88. 196,  but  the  opinion  in 
this  case  states  that  while  the  practice  of  suspend- 
ing sentence  has  long  been  common  in  that  State 
it  has  been  recognized  there  by  statute. 

Another  case  cited  is  that  of  Weaver  v.  People,  38 
Mich.  296,  in  which  a  sentence  by  another  judge 
after  the  trial  Judge  had  suspended  sentence  until 
the  next  term  on  the  criminal's  own  recognizance 
and  had  failed  to  take  any  action  at  that  term  was 
reversed  on  the  ground  that  the  action  of  the  trial 
Judge  indicated  an  intent  to  let  him  of!  without 
punishment.  This  amounted  to  an  approval  of  the 
doctrine  that  a  Judge  might  suspend  sentence:  but 
in  the  later  case  of  People  v.  Reilly,  53  Mich.  288. 
the  court  was  equally  divided  as  to  such  power  and 
Champlin,  J*.,  declared  that  it  would  incorporate 
into  the  administration  of  criminal  law  the  ^'ticket 
of  leave  system"  of  the  English  Jurisdiction  with- 
out its  surveillance  and  checks. 

Again,  in  People  v.  Brown,  54  Mich.  15,  although 
the  question  was  not  strictly  before  the  court. 
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taining  a  copy  of  the  iDformation  or  complaint, 
of  any  such  plea,  the  name  and  resideDce  of 
the  jud^e  presiding  at  the  trial,  also  of  the  ju- 
rors and  witnesses  sworn  on  the  trial,  with  a 
statement  of  any  fact  or  facts  which  the  pre- 
siding judge  may  deem  important  or  necessary 
for  the  full  comprehension  of  the  case  and  of 
his  reasons  for  the  sentence  inflicted ;  and  snch 
copy,  statement,  and  abstract,  signed  by  the 
clerk  of  the  court,  shall  be  prima  facie  evidence 
against  the  convicted  person  in  all  proceedings 
for  the  relief  of  such  person  by  a  writ  of  habeas 
corpus  or  otherwise.  The  clerk  of  the  court 
shall  be  entitled  to  such  compensation  in  every 
case  in  which  he  shall  perform  the  duties  re- 
quired by  this  Act  as  shall  be  certified  to  be 
just  by  the  presiding  judge  at  the  trial,  and 
shall  be  paid  by  the  county  in  which  the  trial 
is  had,  as  a  part  of  the  court  expenses.  The 
clerk  shall  also,  upon  any  conviction  and  sen- 
tence, forthwith  transmit  to  the  warden  of  the 
prison  to  which  sentenced  notice  thereof.  Sec. 
8.  The  board  of  control  of  prisons  shall  have 
power  to  establish  rules  and  regulations  under 
which  prisoners  sentenced  under  this  Act  may 
be  allowed  to  go  upon  parole  outside  of  the 
buildings  and  inclosures,  but  to  remain,  while 
on  parole,  in  the  legal  custody  and  under  the 
control  of  the  board,  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure  of 
said  prison;  and  full  power  to  enforce  such 
rules  and  regulations,  and  to  retake  and  reim- 
prison  any  convict  so  upon  parole,  is  hereby 
conferred  upon  said  board, whose  written  order, 
by  its  clerk,  shall  be  sufficient  warrant  for  all 
officers  named  therein,  to  authorize  such  offl- 


I  cer  to  return  to  actual  custody  any  conditionally 
I  released  or  paroled  prisoner;  ancl  it  is  hereby 
made  tho  duty  of  all  officers  to  execute  sucb 
order  the  same  as  in  any  ordinary  criminal 
process.  Sec.  4.  The  board  shall  make  such 
rules  and  regulations  for  the  separation  and 
classification  of  prisoners  sentenced  under  this 
Act  into  different  grades,  with  promotion  and 
degradation  according  to  the  merits  of  the 
prisoners,  their  employment  and  instruction  in 
industry,  and  generally,  as  may  from  time  to- 
time  appear  tone  necessary  or  promotive  of  the 
purposes  of  this  Act.  Sec.  5.  And  it  is  hereby 
provided  that  when  any  prisoner  violating  the- 
conditions  of  his  parole  or  conditional  relcase- 
(by  whatever  name)  is,  by  a  formal  order,  en- 
tered in  the  board's  proceedings,  declared  a  de- 
linquent, he  shall  thereafter  be  treated  as  an 
escaped  prisoner  owing  service  to  the  State, 
and  shall  be  liable  when  arrested  to  serve  out 
the  unexpired  period  of  the  maximum  possible 
imprisonment,  and  the  time  from  the  date  of 
his  declared  delinquency  to  the  date  of  his  ar- 
rest shall  not  be  counted  as  any  part  or  portion 
of  the  time  served;  and  any  prisoner  at  large 
upon  parole  or  conditional  release,  committing 
a  fresh  crime,  and  upon  conviction  thereof  be- 
ing sentenced  anew  to  the  prison,  shall  be  sub- 
ject to  serve  the  second  sentence  after  the  first 
sentence  is  served  or  annulled,  to  commence 
from  the  date  of  the  termination  of  the  first 
sentence.  Sec.  6.  Nothing  in  this  Act  contained 
shall  be  construed  to  impair  the  power  to  grant 
a  pardon  or  commutation  in  any  case.  Ap- 
proved July  1,  1889." 
It  is  not  clear  from  the  reading  of  this  statute- 


Chief  Justice  Cooley  Id  oommentinff  on  a  petition 
to  the  lower  court  for  suspension  of  sentence  said 
that  this  was  a  request  to  the  judge  '^to  gnsp  at  a 
power  not  confided  to  him  and  usurp  authority." 
While  crimtnal  courts  frequently  assume  this 
power  and  some  of  the  opinions  in  the  above  cases 
recite  that  the  practice  lias  been  common,  it  must 
be  conceded  on  a  careful  review  of  the  authori- 
ties that  the  right  of  any  court  to  make  such  a  sus- 
pension of  sentence  does  not  exist  in  the  absence 
of  statutory  authority. 

2.  Conditional  pardons. 

From  the  earliest  period  conditionai  pardons 
have  been  held  valid  in  England.  Gullliam^s  Cuse, 
cited  by  Coke  from  Rolls  of  8  Hen.  VI.,  Co.  Litt. 
274  B:  Clerk  of  Hangley's  Case,  Y.  fi.  8  n.  6,  fol.  7, 
no.  6.  Cole's  Case,  Sir  T.  Moore,  466;  Vin.  Abr. 
Prerog.  P.  A.  3;  Copclaud's  Case,  J.  Kel.  45;  Ilex 
V.  Miller,  1  Leach,  C.  C.  74, 2  H.  Bl.  797;  Madan's  Case, 
1  Leach,  C.  C.  223:  Rex  v.  Aickles,  Id.  294, 391,  396: 
Reg.  V.  Foxworthy,  7  Mod.  153. 

In  the  Uniteri  States  also  it  is  settled  law  that 
conditional  pardons  are  included  in  the  power  to 
pardon  given  by  general  terms  provided  the  condi- 
tions be  compatible  with  the  genius  of  the  Consti- 
tution and  laws.  Com.  v.  Haggerty,  4  Brewst.  92id; 
FlaveU's  Case,  8  Watts  &  S.  197;  Unit  3d  States  v. 
Six  Lots  of  Ground,  1  Woods,  234, 1  Ops.  Atty-Gen. 
842;  People  v.  Potter,  1  Park.  Crlm.  Rep.  47;  Arthur 
V.  Craig,  48  Iowa,  264,  80  Am.  Rep.  895:  Lee  v.  Mur- 
phy, 22  Gratt.  789, 12  Am.  Rep.  663;  fJx  parte  Wells, 
59  U.  S.  18  How.  807, 16  L.  od.  421. 

The  constitutional  power  to  pardon  in  several 
states  expressly  authorizes  pardons  on  such  terms 
and  under  such  restrictions  as  the  governor  shall 
think  proper.  State  v.  Fuller,  1  McCord,  L.  118;  Ex 
parte  Marks,  64  Gal.  29,  49  Am.  Rep.  684. 

So  a  statute  authorizing  pardons  on  conditions 
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makes  the  conditions  allowable  under  a  constitu- 
tional provision  to  grant  pardons  on  **  rules  and 
regulations  prescribed  by  law."  Ex  parte  Hunt,  lO* 
Ark.  284. 

What  conditions  are  aUotDoNe. 

An  illegal,  immoral,  or  impossible  condition  In  a 
pardon  would  be  void.  People  v.  Potter,  1  Park. 
Crim.  Rep.  47;  Ex  parte  Marks,  64  Gal.  29,  49  Am. 
Rep.  684. 

A  condition  in  a  pardon  that  the  criminal  be  put 
to  labor  on  public  works  is  void  under  a  general 
constitutional  provision  giving  the  srovemor 
power  to  pardon.  Com.  v.  Fowler,  4  Call,  85. 
The  opinion  in  this  case  merely  declares  without 
giving  reasons  that  the  condition  is  void,  and  the 
case  has  been  cited  as  authority  against  the  power 
to  pardon  on  condition,  but  as  interpreted  in  the 
light  of  the  later  case  of  Lee  v.  Murphy,  22  Gratt. 
780, 12  Am.  Rep.  68,  it  cannot  be  so  considered,  but 
regarded  rather  as  condemning  the  particular  con- 
dition there  in  question. 

But  in  England  pardon  on  condition  that  the 
criminal  shall  8ei*ve  three  yetirs  on  one  of  the 
Queen^s  ships  was  held  valid.  Reg.  v.  Foxworthy, 
7  Mod.  168. 

So  in  a  very  early  English  case  a  pardon  was  on 
condition  that  the  criminal  go  beyond  the  seas  and 
serve  for  five  years.    Copclaud^s  Case,  J.  Kel.  45. 

Banishment  from  the  United  States  may  be  the 
condition  of  a  pardon.  People  v.  Potter,  1  Park. 
Crlm.  Rep.  47;  Com.  v.  Haggerty,  4  Brewst.  336: 
State  V.  Addington,  2  Bail.  L.  516,  23  Am.  Dec.  L50. 

So  of  a  condition  of  transportation  f of  life  or  for 
a  term  of  years.  Madan*s  Case.  1  Leach,  C.  C  2:^ 
Rex  V.  Aickles,  Id.  294. 

And  of  a  condition  that  the  criminal  shall  leave 
the  State  if  pardoned.    Ex  parte  Hunt,  10  Ark,  284. 

The  condition  of  a  pardon  that  the  prisoner  shall 
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whether  the  board  of  control  is  given  the  power 
of  absolute  discharge  from  imprisonment  or 
not.  If  so,  it  would  be  clearly  unconstitu- 
tional, as  the  exercise  of  such  power  would  be 
certainly  one  of  two  things.  It  would  be  either 
the  exercise  of  judicial  power  in  determining 
the  term  of  imprisonment  of  a  citizen,  or  an 
act  of  grace,  to  wit,  the  bestowing  of  a  pardon 
and  release  of  a  prisoner  before  his  term  of  im- 
prisonment had  expired.  The  judicial  power 
of  this  State,  by  the  Constitution,  is  vested  in 
certain  specified  courts  (sec.  1.  art.  6),  and  the 
pardoning  power  is  vested  absolutely  in  the 
governor  of  the  State  (sec.  11,  art.  5).  The 
first  section  of  the  Act  provides  that  '*theterm 
of  such  imprisonment  of  any  person  so  con- 
victed and  sentenced  may  be  terminated  by  the 
board  as  authorized  by  this  Act,  but  such  im- 
prisonment shall  not  exceed  the  maximum  term 
provided  by  law  for  the  term  for  which  the 
prisoner  was  convicted  and  sentenced,  and  no 
prisoner  shall  be  released  until  after  he  shall 
have  served  at  least  the  minimum  term  pro- 
vided by  law  for  the  crime  for  which  he  is 
convicted."  But  from  the  other  clauses  of  the 
statute  it  may  be  inferred,  perhaps,  that  this 
release  is  in  all  cases  to  be  a  conditional  one, 
and  that  it  is  a  system  of  parole  that  is  contem- 
plated by  the  law.  Yet  if  it  be  considered  that 
the  only  power  conferred  is  a  conditional  re- 
lease upon  parole,  still,  if  the  prisoner  keeps  his 
parole,  or,  rather,  if  the  board  are  of  the  opin- 
ion that  be  does,  the  release  is  in  fact  an  abso- 
lute one.  By  what  refinement  of  reasoning  it 
can  be  made  to  appear  that  this  is  not  in  effect 
a  pardon  of  the  prisoner,  is  beyond  my  com- 


prehension. And,  in  my  opinion,  this  Act  also 
confers  upon  the  board  judicial  power.  The 
term  of  imprisonment  is  fixed  by  the  board, 
and  not  b^  the  court.  The  sentence  is  to  con- 
finement in  the  prison  generally, — no  term  is 
fixed  by  the  judge.  How  long  that  term  shall 
be,  rests  entirely  in  the  will  or  the  board.  It 
may  be  one  day  or  fifteen  years,  as  they  see  fit, 
in  some  cases.  It  is  in  the  power  of  the  Legis- 
lature to  tx  all  punishment  for  crime,  and  to 
provide  for  a  minimum  and  maximum  punish- 
ment, and  to  give  the  courts  in  which  t he- 
prisoners  are  convicted  a  disci  ction  to  fix  a 
term  between  these  limits,  but  itc»innot  be  con- 
tended for  a  moment  that  this  discretion  can 
be  given  to  any  other  person  or  persons.  To- 
do  so  would  imperil  the  liberties  of  the  citizen 
by  putting  his  punishment  for  wrongs  com- 
mitted into  the  arbitrary  power  of  unauthorized 
persons,  without  any  fight  of  remedy  in  the 
courts.  Nor  can  the  Legislature  authorize  a 
circuit  judge  to  delegate  his  power  and  discre- 
tion in  such  a  case  to  any  other  person  or  per- 
sons than  himself. 

Under  this  Act,  the  general  sentence,  with- 
out interference  from  other  parties,  must  stand 
for  the  length  of  time  fixed  by  the  maximum 
term.  The  court  imposing  this  sentence  has 
no  discretion.  It  may  be  truly  said  that  he 
has  a  discretion  in  the  first  place  as  to  whether 
he  will  sentence  under  the  Act  or  not.  But 
this  discretion  is  whether  he  will  delegate  his 
power  and  authority  in  the  premises  to  the 
board  of  control  or  not,  and  we  are  now  deal- 
ing with  a  case  where  he  has  exercised  this  fii'st 
discretion.    It  is  said  that  this  Act  "is  evi- 


leave  the  State  within  two  weeks  Is  not  impoflsible 
or  invalid  altbousrh  the  prisoner  Is  a  married 
woman  and  therefore  subject  to  her  husband^s 
oontroL    State  v.  Fuller,  1  MoCk)rcU  L.  118. 

In  case  of  pardon  and  amnesty  an  express  condi- 
tion that  the  person  pardoned  will  not  claim  prop- 
erty sold  under  confiscation  is  good.  United  States 
T.  Six  Lots  of  Ground,  1  Woods,  234. 

A  condition  on  a  pardon  of  one  sentenced  to  be 
hung  for  murder  that  he  be  imprisoned  during  life 
is  valid  and  operates  as  a  commutation  of  tbe  sen- 
tence which  makes  the  imprisonment  lawful  if  the 
pardon  is  accepted.  Ex  parte  Wells,  69  U.  S.  18 
How.  807, 15  L.  ed.  421. 

A  condition  that  a  pardon  shall  relieve  the  crimi- 
nal only  from  Imprisonment  and  not  from  the 
legal  disabilities  arising  from  the  conviction  and 
sentence  is  repugnant  to  the  pardon  and  void. 
People  V.  Pease,  8  Johns.  Cas.  838. 

Acceptance, 

A  prisoner  may  reject  a  pardon  offered  on  condi- 
tion. People  V.  Potter,  1  Park.  Crim.  Rep.  47;  State 
V.  Smith,  1  Ball.  L.  283,  19  Am.  Doc.  079;  United 
States  V.  Wilson,  88  U.  S.  7  Pet.  157,  8  L.  ed.  642;  Ex 
parte  Marks,  64  CaL  29,  49  Am.  Rep.  684. 

The  fact  that  a  person  pardoned  on  condition  Is 
at  the  time  in  prison  and  must  accept  the  condition 
in  order  to  receive  the  benefit  of  the  pardon  is  not 
such  duress  as  will  prevent  his  acceptance  of  the 
condition  from  being  binding  upon  him.  Qreut- 
liouse's  Case,  2  Abb.  U.  S.  382. 

Compliance  with  condUiim:  construction. 

A  conditiop  of  a  pardon  that  the  recipient  shall 
**leave  the  country  forthwith^^  means  that  he  shall 
remain  away  for  at  least  the  term  of  his  sentence. 
Com.  V.  Haggerty,  4  Brewst.  326. 

But  where  there  was  a  statutory  provision  au- 
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thorizlng  a  pardon  on  condition  that  the  criminal 
shall  leave  the  State  and  never  return,  a  pardon  on 
condition  simply  that  he  should  leave  the  State 
was  held  to  be  an  exercise  of  the  general  discretion 
of  the  governor  and  not  within  the  statute,  and  the 
condition  was  held  not  broken  by  an  immediate  re- 
turn to  the  State  after  leaving  it  Ex  parte  Hunt, 
10  Ark.  284. 

A  pardon  '*to  begin  and  take  effect"  from  the 
day  on  which  a  prescribed  oath  is  taken  wiU  not 
take  effect  until  such  oath  is  taken.  Waring  v. 
United  States,  7  Ct.  CI.  501. 

And  in  such  case  an  oath  taken  before  the  pardon, 
was  granted  is  insufficient.  Hayn  v.  United  States, 
7  Ct.  CI.  443;  Stiott  v.  United  States,  8  Ct.  Ci.  457. 

An  oath  taken  under  the  amnesty  proclamation 
of  May  29, 1885,  is  not  insufficient  because  it  omite 
the  word  "protect"  and  uses  the  words  **late  rebel- 
lion" for  '^existing  rebellion."   Hamilton  v.  United 
States,  7  Ct.  a.  444. 

But  the  condition  of  a  pardon  for  participation 
in  the  rebellion  that  the  recipient  shall  not  claim, 
any  property  or  proceeds  of  any  property  sold  in 
confiscation  proceedings  does  not  prevent  him 
from  applying  for  the  proceeds  of  a  money  bond 
secured  by  a  confiscated  mortgage  of  which  the 
proceeds  were  collected  In  part  by  voluntary  pay- 
ment and  in  part  by  sale  of  the  land  mortgaged,  as 
the  condition  is  only  intended  to  protect  the  pur- 
chasers at  Judicial  sales  m  confiscation  proceedings. 
Osborn  v.  United  States,  91  U.  S.  474,  23  L.  ed.  388. 

The  condition  of  a  pardon  that  the  criminal  shal . 
"absolutely  abstain  from  visiting  places  where  in- 
toxicating liquors  are  sold"  is  intended  to  prevent 
him  from  resorting  to  saloons  for  the  purposes  of 
drink  or  social  recreation  and  amusement,  and  is 
not  broken  by  merely  passing  through  a  saloon  for 
business  purposes.    People  v.  Moore,  62  Mich.  496. 

A  pardon  on  condition  that  the  remainder  of  the 
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dently  promoted  by  a  desire  to  reform  as  well 
ns  to  punish;  to  make  better  those  under  sen- 
lence  as  well  as  to  protect  society."  Let  us  see 
how  it  will  work  in  the  interest  of  reform,  and 
what  will  be  the  discretion  of  the  trial  judge, — 
the  one  person  best  calculated,  from  his  knowl- 
-edge  of  all  the  incidents  and  circumstances  of 
the  commission  of  the  crime  and  of  the  charac- 
ter of  the  prisoner,  to  exercise  a  discretion  in 
fixing  the  term  of  imprisonment.  Take,  for 
instance,  a  person  convicted  of  manslaughter. 
The  maximum  penalty  is  imprisonment  m  the 
state's  prison  for  fifteen  years;  the  minimum  a 
fine  not  exceeding  itl,000;  the  sentence  may  be 
one  day's  imprisonment;  it  may  be  a  fine  of 
one  cent .  If  the  crime  appears  to  be  somewhat 
•of  an  aggravated  character,  and  the  prisoner  a 
bad  man  and  an  old  offender,  the  circuit  judge 
may  reason,  "There  is  no  hope  of  reforming 
this  man,  so  I  will  sentence  him  to  ten  years 
in  state's  prison."  At  the  end  of  ten  years  the 
prisoner  is  released  unconditionally.  In  an- 
other case  the  nature  of  the  crime  maybe  such 
that  the  circuit  judge  may  think  the  prisoner 
ought  not  to  be  let  off  with  a  fine,  but  deserves 
some  imprisonment;  but  there  is  hope  for  re- 
form, and  he  therefore  concludes  to  sentence 
him  under  the  indeterminate  law.  The  mo- 
ment he  pronounces  this  sentence  the  term  of 
imprisonment  is  entirely,  not  only  at  the  dis- 
cretion of  the  board  of  control,  but  at  their  will 
and  pleasure.  No  court  can  review  their  ac- 
tion. They  may  discharge  him  the  next  day 
after  he  arrives  at  the  prison,  but.  worse  than 
this,  they  may  keep  him  confined  for  fifteen 
years.  If  the  board  are  honest  men,  the  term 
of  imprisonment  depends  on  his  behavior  after 
he  enters  the  prison.  If  they  are  not  honest, 
it  depends  solely  on  their  will.  When  the  con- 
vict, in  whose  interest  so-called  humanitarians 
have  devised  this  manner  of  indeterminate  sen- 
tence for  his  reform,  enters  the  prison,  he  be- 


comes the  servant  and  slave  of  the  prison  board, 
and  no  court  in  the  country  has  any  power  to 
protect  his  rights  or  redress  his  wrongs.  Their 
discretion  is  not  reviewable  by  the  courts;  it  is 
arbitrary. 

The  supposed  action  of  the  judge  in  man- 
slaughter cases  is  exemplified  by  the  action  of 
the  circuit  judge  in  the  case  before  us.  He 
was  desirous  oi  sentencing  Cummings  under 
the  indeterminate  law.  If  he  had  imposed  the 
sentence  in  accordance  with  the  statute,  the 
maximum  term  would  have  been  five  years, 
and  the  minimum  imprisonment  for  one  day, 
or  a  fine  of  one  cent.  The  court  thought,  how- 
ever, he  ought  to  go  to  prison  two  years  at 
least,  and  not  more  than  four  years,  so  the  sen- 
tence was  to  be  "confined  in  the  state  house  of 
correction  and  reformatory  at  hard  labor  for  a 
period  of  not  less  than  two,  nor  more  than  four, 
years,  from  and  including  this  date,  in  the  dis- 
cretion of  the  board  of  control  of  prisons  of  the 
State  of  Michigan."  The  court  fixed  the  min- 
imum and  maximum  and  gave  the  board  a  lee- 
way between  in  which  to  use  their  discretion. 
Here  the  circuit  judge  used  some  discretion 
and  delegated  some  to  the  board;  but,  under 
the  Act,  he  must  delegate  it  all  to  them,  or  not 
sentence  under  the  statute  at  all.  We  have 
held  that  a  circuit  court  commissioner  could 
not,  although  going  through  the  forms  of  a 
judicial  proceeding,  release  a  prisoner  from 
confinement  hj  a  writ  of  habeas  corpus,  be- 
cause no  judicial  power  is  vested  in  such  offi- 
cer. Buddinqton's  Case,  29  Mich.  472;  Bnrgefs 
Oase,  39  Mich.  203.  The  Legislature  cannot 
confer  judicial  power  upon  any  officers  not 
specified  in  the  Constitution.  Chandler  v. 
Nash,  5  Mich.  409.  It  was  held  in  PeopU  v. 
Brown,  54  Mich.  15,  that  the  pardoning  power 
in  this  Slate  belongs  to  the  governor  alone, 
and  that  no  judge  can  exercise  it  by  indefinitely 
suspending  the  sentence  of  a  convicted  crimi- 


sentence  shall  be  served  in  case  of  a  second  sen- 
tenoe,  will  not  authorize  imprisonment  under  the 
first  sentence  after  the  date  when  it  would  have 
expired  except  for  the  pardon,  although  the  sec- 
ond sentence  is  within  that  time.  West's  Case,  111 
Mass.  448. 

Breach  of  condition. 

On  broach  of  the  condition  of  a  pardon  the  par- 
don becomes  null.  FlavelVs  Case,  8  Watts  &  S.  197; 
People  V.  Potter,  1  Park.  Cr.  Rep.  47. 

The  breach  of  the  condition  leaves  the  criminal 
in  the  same  situation  that  he  was  in  before  the 
pardon.  Madan^s  Case,  1  Leach,  C.  C.  ^;  Rex  v. 
Aicklos.  Id.  294. 

Failure  to  perform  the  condition  of  a  pardon 
which  requires  the  criminal  to  leave  the  State  for- 
feits the  pardon  and  the  orii^inol  sentence  may  be 
enforced.  State  v.  Addington.  2  Ball.  L.  516:  Ex 
parte  Marks,  64  Cal.  29,  49  Am.  Rep.  6M. 

8o  if  he  returns  after  leaving  and  before  the  time 
permitted  by  the  condition  of  the  pardon.  State  v. 
Smith,  1  Bail.  L.  283, 19  Am.  Dec.  679;  Com.  v.  Hag- 
gt?rty,  4  Brew8t.aa8. 

But  remaining  in  the  kingdom  after  the  time  for 
transportation  may  be  excused  by  sickness  or  in- 
ability to  get  transportation.  Rex  v.  Aicklcs,  1 
Leach,  C.  C.  381, 996. 

So  where  the  prisoner  bad  been  insane  part  of  the 
time  and  all  the  time  in  ill  health  and  poverty,  he 
was  held  excused  for  failure  to  leave  within  the 
time  fixed  by  the  condition  in  bis  pardon  and  an 
extension  of  time  was  given.  People  v.  James,  2 
Cai.  57. 


How  forfeiture  enforced. 

In  an  early  English  ^aae  an  indictment  was  found 
for  t)elng  at  large  contrary  to  a  condition  in  a  par- 
don.   Rex  V.  Miller,  1  Leach,  C.  C.  74,  2  H.  Bl.  T97. 

But  in  another  case  an  order  to  show  cause  was 
issued  and  a  Jury  summoned  to  try  the  identity  of 
the  prisoner  and  he  was  remanded  on  his  original 
sentence.    Madan^s  Case,  1  Leach,  C.  C.  228. 

So  according  to  several  decisions  in  this  country 
a  prisoner  may  be  remanded  on  his  original  sen- 
tence in  case  of  a  breach  of  the  condition  of  a  par- 
don.   People  V.  Potter,  1  Park.  Crim.  Rep.  47. 

He  may  be  remanded  as  if  escaped.  Com.  v.  Hag- 
gerty,  4  Brewst.  326. 

Thus  a  criminal  who  fails  to  leave  the  state  as  the 
condition  of  his  pardon  requires,  may  be  again 
taken  into  custody  by  the  warden  of  the  prison 
from  which  he  was  released.  Ex  parte  Marks,  64 
Cal.  29,  49  Am.  Rep.  684. 

A  motion  may  be  made  that  sentence  be  passed 
on  failure  to  comply  with  such  condition.  State  v. 
Puller,  1  McCord,  L.  118. 

So  a  bench  warrant  may  issue,  even  without  any 
written  rule,  to  arrest  a  criminal  on  his  return  to 
the  State  in  violation  of  a  condition  in  his  pardon, 
and  he  is  not  entitled  to  an  indictment.  State  v. 
Chancellor,  1  Strobh.  L.  847,  47  Am.  Dec.  657. 

Any  court  of  superior  criminal  Jurisdiction  may 
remand  a  criminal  on  breach 'Of  the  Mm^ition  of  a 
pardon.    People  v.  Potter,  1  Park.  Crim.  Rep.  47. 

The  legal  status  of  the  criminal  on  violation  of 
the  condition  of  his  pardon  Is  the  same  as  before 
pardon  where  the  stipulation  in  the  pardon  was 
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Dal;  yet,  under  the  law  before  us,  the  clrcait 
Judge  by  his  sentence  may  delegate  the  power 
to  the  prison  board  to  release  a  prisoner,  and, 
in  effect,  pardon  him  in  many  cases  the  first 
day  that  he  is  imprisoned. 

But  it  is  claimed  that  the  pardoning  power 
is  not  granted  to  the  board  of  control  by  this 
statute,  because  there  is  no  authority  to  dis- 
cbarge prisoners  absolutely  conferred  upon  the 
board.  It  is  argued  that  the  power  granted  by 
this  Act  is  only  to  permit  prisoners  sentenced 
under  it  to  go  upon  parole  in  the  legal  custody 
and  control  of  the  board,  subject  at  any  time 
to  be  taken  back  within  the  inclosure  of  the 
prison.  If  this  be  so,  what  is  meant  by  this 
parole,  and  what  is  the  power  of  the  board? 
Can  they  let  one  man  out,  not  to  go  beyond  a 
five-mile  limit,  another  to  keep  within  the 
county  where  the  prison  is  located,  the  third 
to  keep  within  the  congressional  district,  the 
fourth  not  to  go  outside  the  State,  the  fifth  to 
keep  himself  within  the  limits  of  certain  states 
of  the  Union,  the  sixth  not  to  leave  the  United 
States,  and  the  seventh  not  to  visit  England, 
and  the  others  confined  to  certain  localities,  at 
the  will  and  pleasure  of  this  board?  Or  does 
the  law  contemplate  that  this  parole  shall  be 
in  fact  a  release  from  prison  with  only  the  con- 
dition that  the  board  may  bring  the  person  on 
parole  back  again  if  they  see  fit,  and  make  him 
serve  his  whole  unexpired  maximum  term 
within  the  prison  walls?  In  any  event,  this 
parole  system  is  as  obnoxious  to  the  Constitu- 
tion as  an  unconditional  release  by  the  board 
would  be;  and,  if  they  have  the  power  to 
release  on  conditions,  those  conditions  may  be 
made  so  trifling  as  in  fact  to  be  no  conditions 
at  all.  In  the  case  of  People  v.  ReUly,  58  Mich. 
263,  the  present  chief  justice  of  this  court,  in 
speaking  of  the  action  of  the  circuit  judge  in 
permitting  a  convicted  person  to  go  upon  his 
own  recognizance  for  over  a  year,  and  then 
calling  him  into  court  and  sending  him  to  state's 
prison  for  four  years,  said:  '*If  the  ludge  en- 
tertained serious  doubts  of  his  guilt,  he  should 


have  recommended  the  governor  to  pardon  the 
respondent;  and.  if  he  entertained  no  serious 
doubt  of  his  guilt,  he  should  have  pronounced 
judgment  instead  of  setting  the  criminal  at  large 
upon  his  own  recognizance.  If  such  power 
can  be  exercised  by  a  judge,  it  incorporates 
into  our  administration  of  the  criminal  law  the 
'ticket-of- leave'  system  of  the  English  judica- 
ture, without  its  surveillance  and  checks,  and 
places  the  criminal  at  the  caprice  of  the  judge, 
subject  to  be  called  up  for  sentence  at  any  time. 
If  the  judge  can  delay  the  sentence  one  year,  I 
do  not  see  why  he  may  not  fifteen  years.  An 
exercise  of  such  power,  in  this  age,  would  be 
no  less  revolting  to  our  sense  of  justice  than 
was  the  exercise  of  such  power  in  the  reign  of 
James  I. .  when  he  sent  Sir  Walter  lialeigh  to 
the  block  fifteen  years  after  bis  conviction." 
This  law  introduces  the  "ticket-of-leave"  sys- 
tem, and  places  despotic  power  in  the  hands 
of  the  prison  board  over  the  persons  sentenced 
under  this  statute.  If  all  there  is  to  this  law 
is  this  system  of  parole,  as  contended  by  the 
counsel  for  the  people,  then  it  cannot  stand 
under  our  ruling  in  Peoj^  v.  Moore,  62  Mich. 
497.  In  that  case  it  was  held  that  the  agent  or 
keep^  of  a  prison  could  not  arrest  and  bring 
back  into  the  prison  a  convict  pardoned  by  the 
governor  on  conditions,  for  a  violation  of  such 
conditions,  without  such  convict  was  arrest^, 
held,  and  tried  for  such  violation  in  the  same 
manner  as  other  offenders  against  the  criminal 
laws.  I'he  governor  has  the  undoubted  right 
to  pardon.  He  may  pardon  on  conditions, 
but  neither  he  nor  any  other  person  can  have, 
under  our  laws,  the  sole  right  to  determine 
whether  or  not  such  conditions  have  been  vio- 
lated. This  must  be  determined  by  the  courts 
by  the  usual  and  proper  proceedings.  The 
Act  of  the  Legislature  in  that  case,  authoriz- 
ing the  arrest  of  such  a  pardoned  convict, 
without  a  warrant,  for  an  alleged  violation  of 
the  conditions  of  his  pardon,  was  held  uncon- 
stitutional and  void.  The  writer  of  this  opin- 
ion said  in  that  case:    *'When  a  person  has 


that  he  should  be  liable  to  summary  arrest  and  the 
judgment  of  the  executive  conoluslve  as  to  the 
violation  of  the  cooditlon.  Arthur  v.  Craiff,  48 
Iowa,  2B4,  80  Am.  Rep.  806. 

8o  Id  Maaaaohusetts  under  a  statutory  power  of 
the  fiTOvemor  and  council  to  remand  a  criminal  on 
breach  of  the  condition  of  bis  pardon  to  serve  the 
unexpired  term  of  his  sentence  they  may  deter- 
mine the  Question  as  to  breach  of  the  condition 
without  notice  to  the  convict  or  order  for  him  to 
appear.    Kennedy^s  Case,  186  Mase.  48. 

This  decision  is  based  on  the  theory  that  the  par- 
don is  an  act  of  grrace  subject  to  withdrawal  if 
clemency  is  abused,  and  that  such  withdrawal  is 
not  a  penalty  as  to  which  the  criminal  has  a  oonsti- 
ttttional  right  to  the  usual  proceedings  in  criminal 


But,  on  the  other  hand,  it  is  held  In  Michigan  that 
a  statutory  provision  authorizing  the  agent  of  a 
state  prison  or  keeper  of  a  penal  institution  to 
arrest  and  remand  a  criminal  to  prison  for  breach 
of  the  condition  of  his  pardon  without  a  prelimi- 
nary examination  to  await  a  trial  is  unconstitu- 
tional and  void,  but  he  must  be  arrested,  held  and 
tried  in  the  same  manner  as  other  offenders.  Peo- 
ple V.  Moote,  (B  Mich.  486. 

It  will  be  noticed  that  the  main  case  cites  and  fol- 
lows this  earlier  Michigan  caae  and  that  the  decis- 
ions In  that  State  seem  to  be  at  variance  on  this 
14  L.  H.  A. 


question  with  those  elsewhere,  and  to  be  based  on 
a  theory  quite  different  from  that  of  the  Massa- 
chusetts case  tupra^  being  in  substance  that  the 
procedure  to  retake  a  prisoner  on  breach  of  the 
condition  of  a  pardon  is  like  a  prosecution  for 
crime  in  respect  to  the  constitutional  rights  of  the 
prisoner. 

8.  ParoU  of  priaoner, 

[n  exact  conflict  with  the  main  case,  it  is  held  in 
Ohio  that  a  statute  giving  a  prison  board  power  to 
allow  a  prisoner  to  go  outside  the  buildings  and 
enclosures,  but  still  remaining  in  their  legal  cus- 
tody and  under  their  control,  is  constitutional  be- 
ing neither  a  commutation  nor  a  conditional  par- 
don, but  the  substitution  of  a  lower  for  a  higher 
grade  of  punishment  presumably  for  the  oulprit^s 
benefit.  State  v.  Peters,  8  West  Hep.  108;  48  Ohio 
St.  689. 

A  discharge  by  city  officers  of  a  person  under 
arrest  !f or  vagrancy  on  a  condition  that  he  will 
leave  the  city  within  a  specified  time  is  on  a  void 
condition  and  his  subsequent  arrest  for  violation 
of  the  condition  Is  illegal.  Roberts  v.  State,  14  Mo. 
188,  56  Am.  Dec.  97. 

This  last  case  manifestly  stands  on  different 
ground  from  all  the  preceding  ones  in  respect  to 
the  kind  and  authority  of  the  officers  whose  acts 
were  involved.  B.  A.  R. 
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been  set  at  liberty  under  the  pardon  or  tbe  com- 
mutatioD  of  his  sentence  bv  the  executive,  he 
becomes  once  more  a  full  citizen,  clothed  with 
all  Uie  rights,  privileges,  and  prerogatives  that 
belong  to  ainr  other  freeman.  He  cannol;  be 
sent  out  half  free  and  half  slave.  He  is  not 
to  be  let  out  with  a  rope  around  his  body,  as 
it  were,  with  one  end  in  the  hands  of  the 
warden,  to  be  hauled  back  at  tbe  caprice  of 
that  officer.  He  must  go  out  a  free  man,  and 
remain  a  free  man  until  he  breaks  the  condi- 
tion of  his  pardon.  He  must  enjoy  the  bless- 
ings and  benefits  that  belong  to  an  American 
dozen  until  he  has  violated  the  law  of  his  re- 
lease. His  character  may  be  tarnished  and  his 
reputation  soiled  by  his  imprisonment,  but  his 
rights  as  a  citizen  are  unimpaired.  He  is 
clothed,  as  he  passes  out  of  the  prison  door, 
with  the  same  garb  of  freedom  that  was  re- 
moved from  him  when  he  wen^  in.  He  has  a 
right  to  his  liberty  the  same  as  any  other  citi- 
zen, so  long  as  he  iLceps  the  conditions  of  his 
pardon,  and  he  cannot  be  deprived  of  that  lib- 
erty save  in  the  mode  prescribed  by  the  Con- 
stitution and  laws  of  our  State,  as  applied  to 
any  other  citizen.  If  the  breaking  oi  the  con- 
dition is  in  the  nature  of  a  crime,  or  punistted 
as  such,  with  penal  consequences,  that  crime, 
or  act  punished  as  a  crime,  must  be  established 
as  any  other  crime  would  be.  He  is  presump- 
tively innocent  until  proven  guilty,  and  his 
guilt  must  be  established  under  the  due  forms 
of  law,  and  by  the  same  processes  applied  to 
others.  There  can  be  no  special  legislation 
separating  him,  in  his  rights  and  privileges, 
from  his  fellows,  and  shackling  some  of  his 
prerogatives.  As  none,  under  our  institutions, 
are  entitled  to  special  privileges,  so  none  can 
be  shorn  bv  special  legislation  of  any  portion 
of  their  rights  and  franchises  as  freemen.  If 
a  condition  Is  imposed  that  he  shall  not  do  any 
thing  or  things,  this  does  not  hamper  or  abridge 
his  rights  or  liberties  until  the  condition  Is 
broken;  and,  in  order  to  remand  and  confine 
him  in  prison  again,  the  fact  of  the  violation 
of  such  condition  must  be  established  by  the 
due  adminislration  of  the  law,  as  in  other 
cases  of  the  violation  of  the  penal  statutes. 
The  authority  conferred  upon  the  agent  of  the 
state-prison,  or  the  keeper  of  any  other  penal 
institution,  to  arrest  and  detain  such  person 
in  his  prison  or  house  of  correction,  without 
complaint  or  warrant,  and  to  keep  him  there 
without  bail,  and  without  preliminary  exami- 
nation, as  a  convict,  until  the  prosecuting  at- 
torney of  the  county  may  choose,  when  the 
next  term  of  court  opens,  to  file  an  informa- 
tion against  him,  cannot  be  tolerated  or  per- 
mitted under  our  Constitution,  and  is  repug- 
nant to  the  spirit  of  our  institutions.  By  the 
operation  of  this  statute,  the  person  pardoned 
and  absolved  from  the  penal  consequences  of 
his  crime,  wc  must  presume  for  a  good  cause, 
is  not  free  upon  his  release.  He  is  subiect  to 
the  will  of  a  master.  The  warden  or  other  of- 
ficial can  reach  out  his  hand  at  any  moment, 
and  pull  him  back  into  prison,  governed  by  no 
restrictions  save  the  will  of  the  officer.  When 
tbe  warden's  hand  is  laid  upOD  tbe  released 
convict,  he  becomes  his  absolute  servant  and 
prisoner  until  the  prosecuting  attorney  gets 
time  or  sees  fit  to  move.  This  arbitrary  power 
over  the  liberty  of  another  is  possessed  by  no  I 
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other  officer  in  our  government,  in  times  of 
peace. \^^  It  cannot  lawfully  exist  in  a  free  coun- 
try." 

This  language  applies  with  still  more  force 
to  the  act  l^fore  us,  for  here  neither  the  prose- 
cuting attorney  nor  tbe  court  can  intervene 
between  the  board  and  the  convict.  This  law 
is  subject  to  the  same  infirmity  and  is  more 
pernicious.  Any  convict  thus  released  on  pa- 
role can  at  any  time  be  brought  back  into 
the  prison  upon  the  written  order  of  the  board, 
which  all  officers  must  obey.  All  that  is  nec- 
essary is  for  the  board  to  enter  a  formal  order 
that  the  convict  is  a  delinquent, — has  violated 
the  conditions  of  his  parole. — and  that  is  the 
end  of  it.  The  convict  is  not  to  have  a  hear- 
ing, and  no  court  has  power  to  interfere  in  hia 
behalf,  if  this  law  is  constituiional.  Nor  ia 
this  all.  He  is  to  be  treated  thereafter  as  an  es- 
caped prisoner,  owing  service  to  the  State,  and 
loses  the  time  even  that  he  has  earned  by  keep- 
ing the  conditioDS  of  his  parole  perhaps  for 
years,  and  if  he  commits  another  crime  while 
he  is  at  large  upon  his  parole,  and  is  convicted 
thereof,  his  new  sentence  is  deferred  until  he 
has  served  out  his  old,  meeting  out  to  him 
double  punishment  for  bis  last  crime.  I  have 
not  sufficient  words  at  my  command  to  use  in 
condemnation  of  this  statute.  It  would  fill 
our  State  with  convicts— they  could  not  be 
called  freemen — ^running  at  large  outside  of 
our  prison  walls,  all  liable  at  any  moment  to  be 
taken  back  inside  at  the  will  of  four  individ- 
uals, no  better  probably  in  their  impulses  and 
caprices  than  the  average  man.  These  people 
thus  at  large  would  not  only  be  subject  to  the 
will  and  pleasure  of  their  masters,  without 
hope  of  redress  if  wronged  by  them,  but  ther 
would  be  out  of  prison  under  various  condi- 
tions, and  such  as  the  board  might  impose 
upon  them,  without  regulation  or  restriction 
from  any  other  power  or  authority,— -one  un- 
der the  condition  that  he  shall  drink  no  intoxi- 
cating liquor,  and  another  that  he  shall  not 
chew  tobacco,  and  still  another  that  he  shall 
not  use  opium  or  drink  strong  co£Fee.  There 
is  no  limit  or  qualification  to  the  conditions 
that  may  be  imposed.  In  looking  upoD  this 
law,  it  is  difficult  to  see  in  what  respect  this 
system  of  parole  differs  from  a  pardon  by  tbe 
governor  upon  conditions.  Is  it  not  in  fact  a 
pardon,— a  release  upon  conditions?  If  it  is 
not.  if  the  faith  of  the  board  of  control  is  not 
to  be  kept  and  the  convict  has  no  certainty  that 
if  he  keeps  the  conditions  he  will  not  be  i^ain 
imprisoned,  then  the  whole  scheme  is  a  delu- 
sion and  a  snare,  and  unworthy  a  place  upon 
the  statute  books.  But,  as  it  is,  the  only  guar- 
anty of  a  person  so  released  of  such  good  faith 
is  the  pleasure  of  the  board.  This  system  of 
parole  is  either  a  pardon  upon  conditions,  and 
therefore  unconstitutional,  or  it  is  no  release 
at  all,  and  only  a  permission  to  go  outside  of 
the  walls,  and  stay  as  long  as  the  board  may 
will.  If  it  is  tbe  latter, — a  simple  leave  to  stay 
outside  until  the  board  sees  fit  to  call  them  in,. 
— ^thc  law  evidently  does  not  meet  the  intention 
of  the  Legislature,  and  is  not  only  undesirable, 
but  indefensible.  If  it  is  a  pardon  upon  con- 
ditions, as  the  Legislature  no  doubt  intended  it 
should  be,  then  it  fs  open  to  all  the  constitu- 
tional objections  mentioned  in  People  v.  Moore, 
62  Mich.  502.    The  term  of  imprisonment  un- 
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der  this  law  depends,  not  upon  the  cbaracter  of 
the  crime  committed,  but  upon  the  behavior  of 
the  prisoner  after  he  enters  upon  his  sentence. 
The  prisoners  are  to  be  classified  into  different 
grades,  "with  promotion  or  degradation  ac- 
cording to  the  merits  of  the  prisoners,  their 
employment  and  iDstruction  in  industry,  and 
generally  as  may  from  time  to  time  appear  to 
be  necessary  or '^promotive  of  the  purposes  of 
this  Act."  The  hardened  criminal  may  more 
easily  submit  to  the  discipline  of  the  prison 
than  the  younger,  but  more  impulsive,  offender, 
and  therefore  get  his  release  sooner.  The  term 
of  imprisonment  depends  upon  the  ability  of 
the  convict  to  please  the  prison  officials  in  his 
deportment,  and  not  upon  the  enormity  of  his 
offense.  This  law,  if  permitted  to  stand,  would 
be  a  convenient  one  for  judges  who  might  dis- 
like to  perform  an  unpleasant  duty.  When  a 
person  of  influence  or  wealth  was  convicted.nnd 
the  usual  pressure  in  such  cases  brought  to  bear 
upon  the  trial  jud^e  to  impose  a  light  sentence, 
how  easy  it  would  be  to  impose  a  general  sen- 
tence, and  shift  the  responsibility  of  fixing  its 
actual  term  upon  the  board  of  control  of 
prisons,  and  let  them  stand  the  siege,  which 
would  at  once  commence,  to  procure  his  re- 
lease. The  law,  in  my  opinion,  is  not  only  un- 
constitutional, as  heretofore  pointed  out.  but 
also  wrong  in  theory  and  dangerous  in  prac- 
tice. That  such  laws  have  been  adopted  by 
some  of  the  states  of  the  Union  has  no  bearing 
in  favor  of  this  act.  A  similar  statute  was  sus- 
tained in  Ohio,  but  the  reasoning  of  the  opin- 
ion is  not  at  all  satisfactory  to  me,  and  does 
not  meet  the  objections  raised  ai^ainst  the  law. 
See  State  v.  Peters,  48  Ohio  St.  629,  8  West. 
Bep.  103. 

It  is  also  urged  in  support  of  this  law  that  it 
is  no  more  despotic  or  arbitrary  than  the  law 
providinir  for  a  deduction  of  time  from  each 
year  of  the  sentence  of  a  convict  who  has  not 
infracted  the  rules  of  the  prison  during  that 
time,  and  it  is  asserted  that  the  constitutionality 
of  such  law  has  lately  been  recognizefl  by  this 
court,  in  Re  WaUh,  b7  Mich.  466.  But  there 
ifl  a  material  difference  between  the  two  enact 
ments.  How.  Stat,  g^  9703.  9704,  provide  for 
a  certain  reduction  of  the  sentence  for  good 
behavior.  It  is  not  left  at  the  will  or  caprice 
of  anyone.  It  is  provided  that  the  rules  of  the 
prison  shall  be  known  to  the  convict,  and  that 
they  shall  provide  what  the  penalty  shall  be 
for  an  infraction  of  such  rules;  that  a  record 
shall  be  kept;  and  that  the  rules  shall  be  defi- 
nite and  certain,  and  apply  to  all  the  convicts 
alike.  Such  a  law  wus  sustained  in  Massa- 
chusetts (13  Gniy,  618),  upon  the  ground  that 
the  sentences  were  not  rendered  indefinite  or 
uncertain  thereby,  the  judges  saying  in  the 
opinion:  "The  scale  of  d^uction  is  not  to 
depend  on  any  varying  or  capricious  notions 
which  any  oAcer  or  superintendents  of  the 
prison  may  entertain  of  the  good  behavior  or 
good  disposition  of  a  convict.  It  is  made  to 
depend  upon  a  fact,  ascertained  by  a  fixed 
rule,  entered  on  the  journals  of  the  prison,  re- 
corded each  month,  that  is  entered  in  a  book, 
permanent  in  its  character,  fixed  and  un- 
changeable when  once  enter^.  These  books 
are  always  accessible,  and,  although  the  officers 
may  all  change,  the  record  is  there."  We  also 
held  in  the  Walsh  Case  that  the  enforcement 
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of  our  statute,  and  the  deduction  of  lost  time 
under  it,  could  not  be  left  to  the  will  or  caprice 
of  anv  prison  official,  and  that  the  prison  board  < 
could  not  alter  or  change  a  record  once  madd 
to  militate  against  a  prisoner;  that  it  must  be 
enforced  under  fixed  rules,  known  to  the  con- 
victs; and  that  the  record  must  be  so  kept  that 
the  convicts  would  not  be  left  at  the  mercy  of 
the  mistakes  of  prison  officials:  yet,  as  plain 
as  these  statutes  are,  in  the  Wals/i  Gate  it  was 
found  that,  ever  since  the  passage  of  this  law 
allowing  deductions,  the  prison  board  had  dis- 
regarded the  statute,  and  built  up  a  system  of 
their  own,  which  was  unjust  and  pernicious; 
as  well  as  indefinite  and  uncertain  in  its  opera- 
tion. But  the  law  under  consideration  goes 
further,  and  proposes,  without  regulation  or 
restriction,  to  give  the  prison  board  almost  un- 
limited authority  as  to  the  release  and  discharge 
of  prisoners,  without  the  control  of  the  courts, 
and  without  any  appeal  to  any  earthly  power. 
It  may  further  be  said  that  the  statute  in  rela- 
tion to  deductions  does  not  give  any  power  to 
the  board  to  extend  the  term  of  imprisonment. 

:  The  law  under  consideration  does.     In  order 

'  to  sustain  the  statute,  it  must  be  argued  and 
considered  that  the  convict  is  really  under  sen- 

I  tence  all  the  while;  that  he  is  still  a  convict, 
although  outside  the  walls  of  the  prison.    He 

,  is  as  much  under  the  control  of  the  authorities 
as  is  the  *'  trusty"  convict  who  is  allowed  at 
times  to  be  outside  at  work  or  to  run  errands; 

•  yet,  if  he  violates  the  conditions  of  his  parole 
after  he  has  been  out  ten  years,— if  his  max- 
imum term  has  not  expired, — he  can  be  taken 
back  without  trial,  or  any  investigation  save 
by  the  prison  board,  and  made  to  serve  the  ten 
years  beyond  his  maximum  term.  See  section 
5  of  the  Act.  It  is  a  wonder  to  me  that  such 
a  law  as  this,  giving  such  unheard-of  power  to 
four  men,  not  elected  by  the  people,  but  hold- 
ing their  offices  by  appointment,  could  have 
been  enacted,  in  view  of  our  Constitution,  and 
the  whole  theory  of  our  state  government,  and 
in  the  light  and  example  of  the  history  of  the 
establishment  and  growth  of  constitutional  lib- 
erty in  this  country. 

In  this  case  the  sentence  of  Cummingsis  goad^ 
under  our  piemous  decisions,  for  two  years;  at 
the  end  of  that  period  he  must  be  discharged. 

Champlin,  Ch.  J,,  and  McOrath  and 
Long^t  JJ.j  concurred. 

Grant*  J.,  dissenting: 

Upon  conviction  for  the  crime  of  larceny,  the 
respondent  was  sentenced  by  the  court  "  to  be 
confined  in  the  state  house  of  coriection  and 
reformatory,  at  hard  labor,  for  a  period  of  not 
less  than  two,  nor  more  than  four,  years,  from 
and  including  this  date,  in  the  discretion  of  the 
board  of  control  of  prisons  of  the  State/ of 
Michigan."  In  imposing  this  sentence,  the 
court  evidently  intended  a  compliance  with  Act 
No.  228,  Pub.  Acts  1889.  I  do  not  think  this 
conforms  to  the  statute.  The  sentence  there 
provided  is  a  general  one,  and  does  not  confer 
upon  the  court  the  power  to  tx  a  minimum 
sentence.  The  only  sentence  provided  in  this 
Act  is  that  the  convict  be  confined  in  one  of  the 
places  mentioned.  He  can  then  only  be  re- 
leased before  the  expiration  of  the  maximum 
term  of  confinement  fixed  by  law  by  the  board 
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of  control,  unless  pardoned  by  the  governor. 
The  sentence,  however,  is  an  absolute  one  for 
two  years,  is  therefore  legal,  and  must  be  sus- 
taineid .  While  the  constitutionality  of  this  Act 
is  not  necessarily  involved,  yet  as  it  has  been 
presented  by  counsel,  and  a  speedy  determina- 
tion of  the  question  seems  to  l)e  required  by 
public  interests,  we  have  concluded  to  dispose 
of  it.  Its  constitutionality  is  challenged  on  two 
grounds:  (I)  because  it  ioterferes  with  the  par- 
doning power,  which  is  alone  possessed  by  the 
governor;  and  (2)  because  it  confers  judicial 
powers  upon  the  board  of  control,  which,  by 
the  Constitution,  are  solely  vested  in  the  courts. 
Sentence  under  this  Act  is  not  made  comi>ul- 
sory,  nor  does  it  take  away  the  discretion 
lodged  by  the  Constitution  in  the  courts.  It 
but  gives  to  the  courts  the  power  to  sentence 
under  this  Act  if,  in  their  judicial  discretion, 
they  choose  to  do  so.  They  may  still  impose 
a  determinate  sentence  under  other  statutes,  in 
which  cases  the  provisions  of  this  Act  do  not 
apply.  But  if,  in  their  judgment,  in  view  of 
ihe  circumstances  of  the  particular  crime,  and 
the  character  of  the  crimmal,  they  deem  it  for 
the  interests  of  the  criminal,  as  well  as  of  soci- 
ety, they  may  impose  sentence  under  this  Act. 
The  constitutional  power  of  the  courts  is 
neither  abridged  nor  enlarged.  The  character 
and  extent  of  the  punishment  are  clearly  within 
the  exclusive  control  of  the  Legislature.  If, 
therefore,  the  Act  is  to  be  declared  unconstitu- 
tional, it  must  be  because  it  warrants  an  un- 
constitutional interference  with  the  judgments 
of  the  courts.  A  careful  examination,  there- 
fore, of  the  power  conferred  upon  the  board  of 
control,  is  necessary  to  a  proper  determination 
of  the  question.  We  may  pass  without  dis- 
cussion the  claim  that  it  interferes  with  the 
pardoning  power  of  the  governor.  The  Act 
does  not  attempt  to  confer  any  power  upon  the 
board  to  pardon.  "A  pardon  is  an  act  of 
grace,  proceeding  from  the  power  intrusted 
with  the  execution  of  the  law,  which  exempts 
the  individual  on  Tvhom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a  crime  he  has 
committed."  United  States  v.  WiUon,  82  U. 
8.  7  Pet.  150,  8  L.  ed.  640.  Section  6  expressly 
declares  that  nothing  in  the  Act  shall  be  con- 
strued to  impair  the  power  to  grant  a  pardon 
or  commutation  in  any  case.  This  Act  was 
copied  from  that  enacted  in  Ohio  in  1884,  which 
was  held  constitutional  by  the  supreme  court 
of  that  State.  State  v.  Peters,  48  Ohio  St.  029, 
8  West.  Rep.  108.  Other  states  have  also 
adopted  similar  provisions.  The  object  of  this 
law  is  well  stated  in  the  opinion  in  the  Ohio 
case,  viz. :  "  It  is  evidently  prompted  by  a  de- 
sire to  reform,  as  well  as  to  punish;  to  make 
better  those  under  sentence,  as  well  as  to  pro- 
tect society. "  A  simik&r  law  has  been  sustained 
by  the  Supreme  Court  of  Massachusetts. 
(Union's  Case,  148  Mass.  168.  The  only  addi- 
tional power  conferred  upon  the  board  by  this 
Act  is  to  allow  prisoners  sentenced  under  it  to 
go  upon  parole  outside  the  buildings  and  in- 
closures,  remaining  while  on  parole  in  the  legal 
custody  and  under  the  control  of  the  board, 
subject  at  any  time  to  be  taken  back  within  the 
inclosure  of  the  prison.  This  is  the  power,  if 
any,  which  is  judicial,  and  therefore  unconsti- 
tutional. The  term  of  his  release  depends  upon 
the  observance  of  the  conditions  of  his  parole. 
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This  is  left  with  the  board  to  determine,  but  1 
do  not  think  this  a  judicial  act.  If  the  power 
exists  to  let  a  convict  out  on  parole,  upon  such 
terms  and  conditions  as  the  board  shall  estab- 
lish and  the  convict  agrees  to,  I  think  it  com- 
petent to  clothe  the  Imard  with  the  power  to 
determine  when  his  parole  is  broken.  The 
convict  agrees  to  this  as  one  of  the  terms  of  bis 
parole.  The  power  of  the  Legislature  to  inter- 
fere with  and  modify  the  sentence  of  prisoners 
by  the  courts  has  long  been  recognized  in  this 
and  other  states,  and  in  so  doing  it  has  never 
been  thought  that  the  legislative  authority  was 
incroaching  upon  the  judicial  authority.  The 
following  are  illustrations  from  our  own  stat- 
utes: The  law  requires  the  courts  to  sentence 
murderers  of  the  first  degree  to  solitary  con- 
finement at  hard  labor  in  the  state-prison  for 
life.  The  law  also  confers  upon  inspectors  of 
the  state-prisoD  the  power  to  release  such  con- 
victs from  solitary  confinement,  to  employ 
them  as  other  convicts,  and  to  aJlow  them  to 
correspond  with  their  relatives  and  friends. 
For  fourteen  years  the  law  of  this  State  has 
provided  that  every  prisoner,  who  shall  have 
no  infraction  of  the  rules  of  the  prison  or  laws 
of  the  State  recorded  against  him,  shall  be  en- 
titled to  a  deduction  for  each  year  of  his  sen- 
tence. The  validity  of  this  Act  has  been  rec  • 
ognized  in  mandamus  proceedings  brought  to 
this  court  by  a  prisoner  in  the  Jackson  prison, 
and  the  board  directed  to  allow  the  prisoner  his 
good  time.  Be  Walsh,  87  Mich.  466.  This 
deduction  is  two  months  each  year  for  the  first 
three  years,  and  finally  amounts  to  six  months 
each  year.  How.  Stat.  ^  9704.  This  record 
must  be  kept  by  the  warden,  and  then  the  in- 
spectors are  required  to  determine  how  much 
of  the  good  time  earned  shall  be  forfeited  for 
one  or  more  violations  of  the  prison  rules.  Is 
it  not  apparent  that  these  two  Acts  of  the  Leg- 
islature constitute  as  much  of  an  interference 
with  the  judgments  of  the  courts  as  does  the 
Act  under  consideration?  The  effect  of  both 
is  to  modify  the  sentence  of  the  court  In  both , 
discretion  is  lodged  with  the  orison  managers. 
Yet  the  validity  of  the  former  acts  has  never 
been  questioned.  The  power  vested  in  our 
prison  managers  is  just  as  "despotic"  in  the 
one  case  as  in  the  other.  In  fact,  all  these  laws 
are  humane,  and  their  tendency  is  to  reform 
criminals  and  protect  society.  Such  laws 
should  only  be  held  unconstitutional  when 
there  is  a  clear  infraction  of  the  Constitution 
It  is  clearly  the  prerogative  of  the  Legislature 
under  the  Constitution,  to  fix  all  punishments 
for  crime,  and  to  provide  for  a  minimum  and 
maximum  punishment.  It  is  only  limited  by 
the  Constitution  to  the  rule  that  they  must  not 
be  cruel  or  unusual.  The  Legislature  by  this 
Act  has  given  the  courts  the  power  and  <lJ8cre- 
tion  to  sentence  a  dangerous  criminal  to  prison 
for  the  maximum  term,  and  conferred  the 
power  and  discretion  upon  the  board  of  control, 
whose  duty  it  is  to  watch  the  conduct  and 
character  of  the  convict,  to  so  modify  that  sen- 
tence as  to  give  him  temporary  and  conditional 
liberty.  I  am  unable  to  see  in  this  any  cruel 
or  unusual  punishment,  or  any  usurpation  of, 
or  encroachment  upon,  judicial  powers  as  fixed 
by  our  Constitution.  If  the  constitutional 
power  exists  in  the  Legislature  to  provide  for 
the  absolute  discharge  of  a  prisoner  before  the 
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expiration  of  his  term  of  imprisoDmeDt,  fixed 
by  the  court,  it  must  follow  that  the  right  exists 
to  provide  for  his  conditional  release.  I^o 
constitutional  rif  ht  of  the  prisoner  is  infringed, 
for  his  term  of  imprisonment  may  be  thereby 
shortened,  while  society  may  be  benefited  by 
his  reformation.  The  right  to  shorten  terms  of 
imprisonment  was  sustained  by  the  Supreme 
Court  of  Massachusetts,  Chirf  Jv slice  Shaw 
being  then  upon  the  bench.  18  Qray,  618.  To 
declare  this  Act  unconstitutional  would  result 


in  the  abrogation  of  our  most  salutary  laws, 
holding  out  wise  inducements  for  the  reforma- 
tion of  crin)inals.  It  would  result  in  the  dis- 
charge of  many  prisoners  who  have  been  seo- 
tenced  under  this  Act,  the  validity  of  which 
appears  to  have  been  generally  recognized  by 
the  circuit  judges.  It  should  be  accordingly 
certified  to  the  state  house  of  correction  and 
reformatoiy  at  Ionia  that  the  sentence  of  the 
court  is  valid  for  two  years,  subject  to  the  de- 
duction provided  in  flow.  Stat.  §  9704. 


VERMONT  SUPREME  COURT. 


Morton  W.  JONES,  Admr.,  etc.,  of  Loyal 

C.  Remele, 

Ashmun  A.   KNAPPEN  et  cU, 


( 


-Vt.. 


) 


!•   The  remaiadermeii  talce  a  Tested  in- 
terest at  the  death  of  the  testator,  un- 


der a  will  giviDK  the  use  of  the  estate  to  teetator^s 
wife  for  life,  and  oontinuin?,  **At  her  decease  I 
^ffive  and  bequeath  all  my  estate  that  may  re- 
main** in  specific  amounts  to  oertaio  desiffnated 
persons,  with  the  residue  to  the  next  of  kin  of 
testator  and  his  wife. 

2«  The  eleetion  of  the  widow,  who  is 
made  llUa  tenant  of  her  faosbaad's 
property,  to  take  a^painst  his  will*  does 


NOTX.— l<^eet  on  third  wfrnmi  of  widaw'*»  eUetion 
to  take  agairut  the  wHL 

The  usual  effect  of  the  widow's  rejection  of  pro- 
visions made  for  her  in  the  will  in  lieu  of  her 
dower  rights,  and  her  enforcement  of  the  latter,  is 
to  disappoint  leipitees  to  whom  the  property  to 
which  such  rights  have  attached  has  been  be- 
queathed. This  li  manifestly  a  hardship  and  the 
courts  have  attempted  to  make  it  as  Ufcht  as  pos- 
sible by  using  the  property  rejected  by  the  widow 
for  the  benefit  of  the  disappointed  legatee;  and  now 
the  principle  of  compensatlou  is  applied  in  the  case 
of  election  against  the  will  by  the  widow  equally 
with  that  of  a  similar  election  by  any  other  dev- 
isee. Jennings  v.  Jennings,  21  Ohio  St.  81;  Dean 
V.  Hart,  62  Ala.  810;  KInniard  v.  WUliams,  8  Leigh, 
aOO.  81  Am.  Dec.  668;  Batione's  Estate,  180  Pa.  307; 
Rogers  v.  Jones,  L.  R.  3  Gh.  Div.  688. 

If  the  widow  elects  to  take  against  the  will  she 
must  surrender  to  the  disappointed  devisees  all 
the  bequests  under  the  will  or  their  value,  and 
chancery  will  sequester  such  property  for  the 
purposes  of  the  will.  OauffUian  v.  Cauffman,  17 
Serg.  ft  R.  SB. 

Equity  treats  the  substituted  devises  and  be- 
quests to  the  wife  as  a  trust  for  the  benefit  of  the 
disappointed  claimant  to  the  amount  of  their  in- 
terest therein,  and  the  court  will  assume  Jurisdic- 
tion and  sequester  the  benefit  intended  for  the 
refusing  wife  in  order  to  secure  compensation  to 
those  whom  her  election  disappoints.  8andoe*s 
A  pp.  66  Pa.  316. 

So  where  testator  gave  his  wife  all  of  his  estate 
for  life  and  at  her  death  directed  it,  after  paying 
certain  legacies,  to  be  equally  divided  among  cer- 
tain persons  named,  if  the  widow  elects  to  take 
against  the  will  thereby  receiving  one  half  of  the 
estate  absolutely,  the  court  will  order  the  legacies 
paid  out  of  the  other  one  half  and  will  distribute 
the  remainder  according  to  the  provisions  of  the 
wilL    Allen  v.  Hannum,  IS  Kan.  686. 

Opposed  to  this  line  of  authority  are  two  cases, 
one  from  8outh  Garolina  holding  that  if  the  dower 
land  Is  devised  and  the  widow  elects  to  take  against 
the  will  the  loss  must  fall  on  the  devisees  of  the 
land.  Witherspoon  v.  Watts,  18  8.  G.  886,  the  de- 
cision in  that  case  rests  principally  on  the  opinion 
of  the  nUi  prius  court,  and  there  is  little  if  any  con- 
sideration gives  to  the  doctrine  of  compensation. 

Tlie  other  case  is  a  peculiar  one  from  Iowa  in 
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which  the  widow  was  given  a  life  estate  in  all  of 
testator^s  property,  real  and  personal,  with  a  de- 
vise to  a  third  person  of  the  homestead,  and  lega- 
cies in  certain  amounts  to  twelve  other  legatees. 
The  widow  took  against  the  will  and  thereby  be- 
came entitled  to  the  homestead  devised  to  the 
third  person.  The  court,  without  discussing  the 
question  of  using  the  life  estate  renounced  by 
the  widow  for  the  benefit  of  the  disappointed  dev- 
isee of  the  homestead,  decided  that  the  testator 
must  have  known  that  he  could  not  will  the  home- 
stead without  the  wife^s  assent  and  must  have 
intended  that  in  case  she  decided  to  take  the  home- 
stead that  it  was  not  to  sro  to  the  devisee  and  con- 
sequently that  he  took  nothing  under  the  will. 
Gainer  v.  Gates,  73  Iowa,  U9. 

Of  course  the  renounced  portion  cannot  go  to 
increase  specific  legacies.    Ford  v.  Ford,  70  Wis.  56. 

It  does  not  become  intestate.  Brandeoburg  v. 
Thomdike,  18B  Mass.  lOB.  Contra,  Witiierspoon  v. 
Watts,  18  8.  C.  886. 

AeeeieraiUon  in  case  of  renunciation  of  life  estate. 

The  renunciation  by  the  widow  inures  to  the 
benefit  of  the  legatees  in  remainder  by  hastening 
the  time  of  enjoyment  without  otherwise  affecting 
the  lindtations  of  the  will.  Robinson  v.  Harrison, 
2  Tenn.  Ch.  15;  Armstrong  v.  Park,  9  Humph.  207. 

The  authority  seems  unanimous  that,  in  the  ab- 
sence of  a  controlling  equity  or  an  express  or  im- 
plied provision  In  the  will  to  the  contrary,  the 
renunciation  of  a  life  estate  accelerates  the  re- 
mainder. Brown  v.  Hunt,  12  Heisk.  404;  Piercy  v. 
Piercy,  ISInd.  467;  Witherspoon  v.  Watts,  18  8.  C. 
886;  Annandale  v.  Mavniven,  9  Ct.  8ess.  Case,  2d 
Series,  1201. 

If  legacies  are  contingent  on  the  death  of  the 
widow  to  whom  a  life  estate  Is  given,  her  renun- 
ciation is  the  same  as  determining  the  contingency 
as  her  death.  Ooover*s  App.  74  Pa.  148;  Sterret^s 
App.  27  Pa.  62. 

Where  the  will  gives  a  widow  a  life  estate  with 
remainder  to  residuary  legatees,  but  the  widow 
takes  against  the  will,  the  residuary  legatees  are 
entitled  to  a  distribution  upon  the  satisfaction  of 
the  widow*s  claim  for  dower  and  the  rights  of 
creditors.    Rawlings'  Estate  aowa)  Jan.  27, 1881. 

Where  the  devise  was  to  the  widow  for  life  with 
remainder  to  an  adopted  son,  the  renunciation  of 
the  widow  was  held  to  make  the  remainder  pay- 
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not  accelerate  the  time  for  distribution  so  that  it 
may  be  made  during  her  lifetime;  where  the  re- 
mainder is  to  be  divided  between  specific  and 
residuary  devisees  and  the  result  of  her  election 
would  work  inequity  by  diminiKhing  the  resid- 
uary, and  leaving  the  specific  devises  to  be  paid 
in  fuU. 
8«  The  porwer  of  the  supreme  eourt  to 
allow  a  defiBated  appellant  costs  out 
of  the  fund  in  a  suit  for  the  construction  of  a 
will  which  came  to  it  from  the  circuit  court  on 
exceptions  after  an  appeal  from  the  probate 
court  is  limited,  under  Rev.  Laws,  6  2280,  to  the 
allowance  of  the  costs  in  that  court. 

(July  88, 1801.> 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Addison  County  Court  made  during 
the  trial  of  an  action  brought  for  the  construc- 
tion of  a  will  and  appealed  from  the  Probate 
Court.    Judgment  affirmed. 

Messrs.  Stewart  &  Wilds,  for  plaintiff: 
.  Where  a  irif t  over  is  made  to  take  effect  in 
favor  of  a  class,  it  is  in  general  held  that  the 
gift  in  remainder  is  contingent,  as  to  the  indi- 
vidual devisees,  since  the  persons  composing 
the  class  are  not  to  be  ascertained  until  the 
period  of  the  determination  of  the  intervening 
estate,  and  there  could  be  no  vesting  until*tbe 
devisees  are  ascertained. 

2  Redf.  Wills,  621,  g  89. 

Why  defeat  the  intent  of  the  testator,  as  to  the 
amount  which  the  residuary  legatees  should 
take,  by  accelerating  the  payment  of  the  defi- 
nite legacies?  If  their  payment  is  deferred 
until  the  widow's  death,  they  will  get  precisely 
the  same  sum,  at  precisely  the  same  time,  in- 
tended by  the  testator. 

Firth  V.  Denny,  2  Allen,  468;  Fox  v.  Rumery, 
68  Me.  121. 

The  court,  in  distributing  the  balance  of  the 
property  after  the  widow^  assignment,  will 


work  as  little  derangement  of  the  will  aslpoasi- 
ble. 

Adams  v.  Oillespie,  55  N.  C.  244. 

The  material  parts  of  the  will  are  as  follows: 

•'First.  I  give,  devise,  and  bequeath  to  my 
wife,  Alma  Kemele,  the  sum  of  one  thousand 
dollars,  and  direct  that  my  administrator  in 
addition  thereto  pay  to  her  and  for  her  benefit 
the  use  and  income  of  all  my  estate  as  long  as 
she  shall  live.  At  her  decease,  I  give,  devise 
and  beaueath  all  my  estate  that  may  be  remain- 
ing as  follows,  namely:    .     .    . 

"To  Hiram  Alden  of  Brandon  the  sum  of 
five  hundred  dollars  ($500.00).     .    .    . 

"And  the  rest,  residue  and  remainder  of  my 
estate  I  give,  devise  and  bequeath  to  the  next 
of  kin  of  myself  and  my  wife,  one  half  to  the 
next  of  kin  of  myself,  to  be  distributed  accord- 
ing to  the  law  of  intestate  estates,  and  the  other 
h^f  of  said  residue  to  the  next  of  kin  of  my 
wife,  Alma,  as  if  it  was  her  estate,  to  be  dis- 
tributed according  to  the  law  of  intestate  es- 
tates." 

The  widow,  within  eight  months  after  proof 
of  said  will,  waived  in  writing  the  provisions 
made  for  her  in  and  by  said  will  and  elected 
to  take  her  share  of  said  estate  under  the  stat- 
ute, and  thereupon  dower  and  homestead  were 
duly  set  out  to  her  from  the  lands  of  the  testa- 
tor, and  the  sum  of  $4,500  was  assigned  to  her 
by  said  probate  court  out  of  the  personal  prop- 
erty of  said  estate. 

It  is  also  found  that  the  said  Hiram  Alden, 
in  said  will  mentioned,  died  before  the  testator. 

A  pro  forma  decree  was  entered  as  follows: 

1st.  That  the  said  legacy  of  five  hundred 
dollars  to  said  Hiram  Alden  lapsed  by  bis  de- 
cease before  the  testator. 

2d.  That  all  the  legacies  given  by  said  will, 
as  well  the  pecuniary  as  the  residuary  legacies, 
excepting  only  said  legacy  to  Hiram  Alden  and 
the  legacies  given  to  said  widow,  vested  in  the 


able  immediately.  Fox  v.  Rumery,  68  Me.  121.  See 
also  Holderhy  v.  Walker,  66  N.  C.  46;  Adams  v. 
Gillespie,  66  N.  C.  244. 

8o  where  the  devise  was  to  charity  after  the  life 
estate  to  the  widow  the  estate  was  aooelerated. 
State  V.  Smith,  16  Lea,  667. 

So  if  the  l)equest  of  the  remainder  after  the  wid- 
ow^s  life  estate  is  to  A  and  B  there  is  nc  reason  for 
postponing  the  time  of  distribution  until  the 
death  of  the  widow  if  she  elects  to  take  against 
the  will.  Capron  v.  Capron,  6  Maokey,  285,  12 
Cent.  Rep.  43. 

Where  the  final  distribution  of  the  trust  estate  is 
to  be  made  on  the  death  of  the  annuitant,  and  the 
purpose  of  postponing  the  time  of  dlvidon  is  to 
secure  the  annuity,  there  may  t>e  an  Immediate  di- 
vision upon  the  annuitants  renunciation;  but  in 
order  to  Justify  such  course  the  remaindermen 
must  have  a  vested  and  indefeasible  interest  in  the 
provisions  of  the  wilL  Robertson  v.  Davidson,  9 
Ot.  Sess.  Case,  2d  series,  162;  Rainsford  v.  Maxwell, 
14  Ct  Sc88.  Case,  2d  series,  450;  Pretty  v.  Newblg- 
ging,  16!Ct.  Sess.  Case,  2d  series,  667. 

And  there  must  be  nothing  to  show  an  intention 
to  have  the  distribution  postponed  at  all  events 
UDtil  the  widow^B  death. 

Thus  where  a  certain  portion  of  the  income  of 
the  estate  was  directed  to  be  paid  to  the  wife  for 
life  and  three  years  after  her  death  the  principal 
should  be  paid  in  equal  shares  to  testator*s  nieces 
and  nephews  then  surviving,  or  the  issue  of  the 
nieces  and  nephews  then  deceased,  it  was  held  that 

14  L.  R.  A. 


upon  the  widow*s  renunciation  of  the  provisions 
of  the  will  the  nephews  and  nieces  were  not  enti> 
tied  to  have  the  trust  terminated.  Brandenburg  v. 
Thomdikc,  289  Mass.  102. 

So  where  in  lieu  of  dower  testator  provided  a 
fund  which  should  be  so  invested  as  to  give  a  home 
to  the  wife  during  life  or  widowhood  and  to  his 
children  until  the  youngest  shall  reach  the  age  of 
twenty-one  years,  and  the  widow  elected  to  take 
against  the  will,  it  was  held  that  the  fund  oould 
not  be  distributed  during  the  minority  of  the  chil- 
dren for  whose  home  it  was  provided.  Roe  v.  Roe, 
21  N.  J.  Eq.  268. 

So  where  the  testator  has  given  a  positive  direc- 
tion that  the  accumulation  of  revenue  shall  be  con- 
tinued until  the  death  of  his  widow,  the  estate 
cannot  bo  distributed  before  that  time.  Muirhead 
V.  Muirhead,  L.  R.  15  App.  Cas.  289. 

But  where  the  Income  was  to  be  accumulated  for 
the  benefit  of  a  charity,  which  was  given  the  re- 
mainder after  the  annuitant's  life  estate,  the  prop- 
erty might  be  turned  over  to  the  trustees  of  the 
charity  upon  the  renunciation  of  the  annuitant 
provided  the  duty  was  imposed  upon  them  to  ac- 
cumulate the  income  as  directed  by  the  testator. 
Lucas  V.  Lucas,  8  Ct  Sess.  Cas.  4th  series,  602;  as 
explained  in  Muirhead  v.  Muirhead,  L,  R.  15  App. 
Cas.80L 

ConMet  of  the  two  ndes. 

It  frequently  happens  that  by  renouncing  a  life 
estate  the  widow  disappoints  a  legatee  to  whom 
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said  legatees  respectively  at  the  decease  of  the 
testator,  but  that  the  enjoyment  of  the  same  is 
postponed  to  the  time  of  the  decease  of  said 
widow. 

3d.  That  the  period  of  enjoyment  of  said  lega- 
cies is  in  no  case  accelerated  by  the  election  of 
said  widow  declining  to  accept  the  provisions 
made  for  her  in  and  by  said  will,  but  that  the 
time  of  enjoyment  of  each  and  all  of  said  lega- 
cies as  well  residuary  as  pecuniary,  remains  the 
same  as  if  said  widow  had  taken  the  provisions 
made  for  her  in  and  by  said  will. 

Messrs.  Bliss  ft  Royee*  for  appellants: 

All  the  legacies,  as  well  the  residuary  as  the 
definite  pecuniary  legacies,  vested  at  the  de- 
cease of  the  testator. 

The  residuary  gift  is  to  two  classes,  both 
definitely  ascertainable  at  the  death  of  the  tes- 
tator; it  is  absolute  in  terms  and  is  only  quali- 
fied and  showH  to  be  postponed  as  to  enjov- 
ment  by  this  lan^ruage  in  the  first  clause:  "At 
ber  (the  widow's)  decease,  I  give,  devise  and 
bequeath  all  nov  estate  that  may  be  remaining 
as  follows."  This  is  a  postponement  of  the 
enjoyment  only. 

2  Redf.  Wills,  315,  rf«w.,  266,  267;  1  Jar- 
man,  Wills,  ed.  1861,  758;  Weatherhead  v. 
JStoddard.  2  New  Eng.  Rep.  772,  58  Vt.  629, 
56  Am.  Rep.  573;  NeiUon  v.  Bishop,  45  N.  J. 
£q.  473;  DaU  v.  White,  33  Conn.  294;  Eldredge 
V.  Eldredge,  8  Cent.  Rep.  344,  41  N.  J.  Eq.  89: 
BvU  V.  BhU,  8  Conn.  47.  20  Am.  Dec.  86; 
Eoffen's  Estate,  70  Wis.  622;  Eagles  v.  LeBre- 
ion,  L.  R.  15  £q.  Cas.  148,  5  Moak,  Eng.  Rep. 
776. 

The  effect  of  the  widow's  renunciation  of 
the  provisions  of  the  will  is  to  accelerate  the 
time  of  payment  of  all  the  legacies,  as  well 
definite  as  residuary,  payment  of  which  was, 
by  the  terms  of  the  will,  postponed  to  the  time 
of  her  death,  so  that  they  become  immediately 
payable. 


2  Redf.  Wills,  257.  pi.  66;  3  Jarman.  Wills, 
689,  and  noU;  Uolderby  v.  Walker,  56  N.  C,  46; 
Adams  v.  OiUespie,  55  N.  C.  244;  Dean  v. 
Hart,  62  Ala.  308;  Wood  v.  Wood,  1  Met.  (Ky.) 
512;  Pierey  v.  Pierey,  19  Ind.  467;  StaU  v. 
Smith,  16  Lea,  661;  Robinson  v.  Robinson,  2 
Tenn.  Ch.  11;  Armstrong  v.  Park,  9  Humph. 
195;  Fox  V.  Rumery,  68  Me.  121;  Goowr^s  App. 
74  Pa.  148;  Re  Ferguson's  Estate,  188  Pa.  208; 
Capron  v.  Capron,  12  Cent.  Rep.  43, 6  Mackey, 
225. 

This  is  practically  a  suit  to  get  construction 
of  the  will  and  directions  to  the  administrator 
as  to  the  distribution  of  the  estate.  It  is  proper 
therefore,  that  the  expenses  of  the  suit,  includ- 
ing coimsel  fees,  be  paid  by  the  administrator 
out  of  the  estate. 

Park  V.  American  Home  Miss,  8oc.  62  Vt.  19; 
Foz  V.  Rumery,  68  Me.  121. 

Ross,  Gh.  J,,  delivered  the  opinion  of  the 
court: 

Hiram  Alden  died  before  the  testator.  The 
legacy  was  to  him  alone,  and  not  to  him  or  his 
heirs.  It  lapsed  by  his  decease  antedating  the 
testator's.  It  is  "not  otherwise  contended. 
Cureton  v.  Massey,  13  Rich.  Eq.  104,  94  Am. 
Dec.  152,  and  note, 

2.  The  testator,  in  addition  to  a  specific  de- 
vise to  his  wife,  gave  her  the  use  and  income 
of  his  estate  during  her  natural  life.  He  then 
proceeds:  *'At  her  decease  I  give,  devise,  and 
bequeath  all  my  estate  that  may  be  remaining 
as  follows."  He  then  gives  certain  sums  to 
inrdividnal  legatees,  and  the  residue  to  the  next 
of  kin  of  himself  and  of  his  wife,  to  be  divided 
one  half  to  the  next  of  kin  of  each.  The  next 
of  kin  of  each  were  ascertainable  at  the  decease 
of  the  testator.  The  contention  is  whether  the 
estate  vested  at  the  death  of  the  testator  or  at 
the  decease  of  the  taker  for  life.  The  language 
used  is  as  consistent  with  an  intention  to  post- 


the  dower  property  wae  Riven,  and  then  the  quee- 
tion  arises  whether  the  life  estate  will  be  seques- 
tered for  his  benefit  under  the  first  rule  above 
irtven,  or  the  remainderman  let  into  possession  un- 
der the  seoond  rule. 

Whether  or  not  the  estate  will  be  distributed  at 
the  time  of  the  renunciation  by  the  widow  will  de- 
pend upon  the  elfect  it  produces  on  the  rights  of 
other  devisees  in  the  will.  Wood  v.  Wood,  1  Met. 
<Ky.)  516. 

Where  certain  property  was  griven  to  the  widow 
for  life  and  after  her  death  to  another,  and  she 
elected  to  take  airainst  the  will  and  by  so  doing 
Absorbed  property  which  had  been  devised  to 
others,  the  court  held  that  the  remaindermen  of 
the  widow^s  life  estate  could  not  obtain  possession 
of  the  devise  during  the  lifetime  of  the  widow,  but 
that  it  would  be  used  to  compensate  those  disap- 
pointed by  the  wldow^s  election.  Timberlake  v. 
Tarish,  5  i>ana,  362. 

Where  the  will  gave  the  widow  the  real  estate  for 
life  with  remainder  to  a  son,  and  directed  the  dis- 
tribution of  the  personal  estate  among  the  other 
ohildren,  and  the  widow  took  against  the  will,  the 
real  estate  going  to  the  son  by  the  renunciation 
was  rented  out  for  a  sufficient  time  to  compensate 
the  other  children  for  the  loss  sustained  by  them 
bv  the  renunciation.  McBeynoids  v.  Ck)unt8,  9 
<Gratt.  24Si, 

Payment  was  postponed  where  It  was  necessary 
to  protect  the  rights  of  an  annuitant.  Toung^s 
App.  106  Pa.  17. 
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Where  testator  devised  certain  land  to  his  sister 
and  after  providing  for  his  widow  left  the  residu- 
ary estate  to  his  nephews  and  nieces  and  the  widow 
refused  to  take  under  the  will,  the  sister  was  held 
entitled  to  have  a  sum  set  apart  to  relieve  the  land 
devised  to  her  from  the  burden  of  the  widow^s  in- 
terest.   Qallagher^s  App.  87  Pa.  200. 

Whether  or  not  the  residuary  legatees  have  an 
equity  which  will  require  the  life  estate  to  be  se- 
questered for  their  benefit  as  against  specific  devi- 
sees is  not  settled. 

The  wldow*s  renounced  life  estate  was  seques- 
tered in  favor  of  the  residuary  as  against  specific 
legatees,  in  Firth  v.  Denny,  2  Allen,  468. 

But  in  Pennsylvania  the  rule  is  settled  the  other 
way  (Gallagher^B  Estate,  76  Pa.  296;  Re  Ferguson*s 
BBtate,  188  Pa.  206);  the  court  saying  in  Re  Vance*s 
Estate,  12  L.  R.  A.  227, 141  Pa.  201,  that  the  disap- 
pointed legatees  will  be  protected  of  necessity  in  or- 
der to  preserve  the  wishes  of  the  testator,  but  such 
necessity  does  not  extend  to  interference  with 
any  beneficiaries  prior  in  rank  for  the  sake  of  the 
reeiduaries,  unless  upon  a  plain  implication  In  the 
will  that  the  residuary  legatee  was  in  fact  a  pre- 
ferred object  of  testator^s  bounty. 

Where  by  statute  the  estate  renounced  by  the 
widow  becomes  intestate  and  does  not  go  into  the 
residue  it  will  not  be  sequestered  for  the  benefit  of 
the  residuary  legatees,  but  may  be  transferred  at 
once  to  the  heirs.    Wood  v.  Wood,  1  Met.  (Ky.)  616. 

H.  P.  F. 
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X)one  the  enjoyment  onl^  as  to  postpone 
the  vesting  of  the  remainder.  Unless  the 
language  of  the  testator,  when  applied  to  the 
circumstances  of  the  case,  clearly  indicates  a 
contrary  intention,  the  law  favors  the  vesting 
of  remainders  on  the  death  of  the  testator, 
when  the  will  becomes  operative.  Such  is 
presumed  to  be  the  testator^s  intention  unless 
the  contrary  appears.  Re  Tucker's  Will  (Vt.) 
21  Atl.  Rep.  272;  JVodine  v.  Greenfield,  7  Paige. 
544,  4  L.  ed.  267,  and  note;  be  Peyster  v. 
Vlendining,  8  Paige,  295,  4  L.  ed.  4»4,  and 
note.  It  the  language  of  the  will  imports  a 
present  bequest  of  property  to  be  distributed  at 
a  period  subsequent  to  the  death  of  testator, 
the  persons  in  esee  at  the  time  of  his  death  will 
as  a  rule  take  a  vested  interest.  Collin  v. 
CoUin,  1  Barb.  Ch.  6d0.  5  L.  ed.  523,  and 
note.  So  where  the  benefit  of  a  legacy  is  given 
for  life  to  one.  and,  after  bis  decease,  to  an- 
other, the  interest  of  the  second  legatee  is 
generally  vested,  and  passes  to  the  heirs  of  the 
second  legatee,  though  he  die  during  the  ex- 
istence of  the  life  of  the  first  taker.  Barker 
V.  Woods,  1  Sandf.  Ch.  129,  7  L.  ed.  265,  and 
note. 

We  think  the  language  used  by  the  testator 
was  intended  only  lo  postpone  the  enjoyment 
of  the  estate,  the  life  use  of  which  was  given 
to  his  wife;  and  that  the  legatees,  including 
the  next  of  kin,  took  a  vested  interest  in  the 
estate,  if  the  estate  was  sufficiently  large  to 
reach  the  next  of  kin,  under  the  clause  dispos- 
ing of  the  residue. 

8.  The  widow  waived  the  provisions  of  the 
will,  and  took  the  share  of  the  estate  allowed 
by  law.  The  contention  is  whether  this 
waiver  accelerated  the  time  when  the  special 
legatees  and  next  of  kin  are  to  come  into  the 
enjoyment  of  the  respective  proportions  of  the 
estate.  G^enerally  the  termination  of  the  life 
estate  before  the  decease  of  the  life  tenant  lets 
the  reversioner  into  immediate  enjoyment  of 
the  estate.  When  the  widow  waives*  the  pro- 
visions of  the  will,  and  takes  under  the  law, 
such  action  usuallv  diminishes  the  amount  of 
the  estate  availabfe  for  the  other  legatees  or 
devisees  pro  rata,  and  it  is  equitable  that  they 
should  come  earlier  into  the  enjoyment  of 
their  diminished  legacies  to  compensate  them 
for  the  diminution  caused  by  such  action. 
Such  waiver  blots  out  all  the  provisions  of  the 
will  for  the  widow,  and  leaves  the  remaining 
provisions  of  the  will  in  force,  to  be  accommo- 
dated equitably  to  the  state  of  the  testator's 
property  as  left  by  such  action.  The  testator 
in  the  present  case  left  about  $15,000  in  prop- 
erty. He  gave  his  wife  $1,000  of  this,  and  the 
use  and  income  of  all  of  his  estate  during  life. 
In  specific  pecuniary  legacies  to  be  paid  at  her 
decease  he  disposes  of  $7,600  of  the  estate  of 
which  she  was  given  the  use  for  life,  and  the 
residue  he  gave  to  be  divided  half  and  half 
between  his  next  of  kin  and  her  next  of  kin. 
The  action  of  the  widow  in  waiving  the  pro- 
visions of  the  will  and  taking  what  the  law 
allows  operated  to  diminish  largely  the  residue 
of  the  estate  given  to  the  next  of  kin  of  the 
testator  and  of  his  wife,  if  distribution  is  to 
be  made  at  once.  There  is  enough  of  the  es- 
tate  remaininir  to  pay  the  specific  pecuniary 
legacies  in  f  ulf.  But  these  legatees  will  receive 
just  what  the  testator  set  apart  for  them  if  the 
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payment  of  their  legBcies  is  postponed  until 
the  decease  of  the  widow,  ouch  postpone- 
ment would  to  some  extent,  and  perhaps 
wholly,  compensate  the  next  of  kin  for  the 
diminution  caused  by  the  action  of  the  widow 
of  that  part  of  the  estate  given  by  the  testator 
to  them.  I  have  found  very  few  decided  cases 
where  the  action  of  the  widow  has  a£fected 
the  relative  rights  of  the  specific  and  reuduary 
legatees  as  it  does  in  this  case.  It  is  the  first 
time  this  precise  question  has  been  considered 
by  this  court,  f^rth  v.  Denny,  2  Allen,  468, 
presented  this  identical  question.  Without 
any  discussion  of  the  question  of  acceleration 
of  payment  of  specific  pecuniary  legacies,  it 
was  held  that  the  estate  should  be  held  to  ac- 
cumulate for  the  benefit  of  the  residuary  lega- 
tees until  the  decease  of  the  widow.  This 
question  is  raised  and  decided  in  Be  Ferguson's 
Estate,  188  Pa.  208.  It  is  there  held  that  the 
election  of  the  widow  to  take  under  the  law 
was  equivalent  to  her  death,  and  that  what 
remained  of  the  estate  after  the  widow  took 
what  the  law  allowed  should  be  distributed  at 
once,  although  such  holding  operated  wholly 
to  disappoint  the  residuary  legatee.  The  court 
rests  this  decision  largely  upon  (Joover*s  App. , 
74  Pa.  143.  An  examination  of  that  case 
shows  that  it  did  not  present  the  identical  con- 
tention under  consideration.  The  testator 
gave  his  wife  a  life  estate,  and  the  remainder 
he  divided  into  ten  equal  shares,  and  gave 
each  share  to  a  particular  individual  or  her 
lawful  issue,  with  a  further  provision  for  its 
distribution  in  case  the  individual  died  without 
issue.  It  did  not  present  the  question  of  the 
effect  of  such  election,  when  it  operated  lo 
diminish  the  portion  given  to  one  class  of  lega- 
tees only.  In  Sandoe^s  App.,  65  Pa.  814,  the 
election  of  the  widow  operated  to  affect  some 
of  the  specific  legatees  unequally.  The  court 
states  this  to  be  the  rule  in  such  a  case:  "The 
rule  in  equity  treats  the  substituted  devises 
and  bequests  to  the  wife  as  a  trust  in  her  for 
the  benefit  of  the  disappointed  claimants,  to  the 
amount  of  their  interest  therein;  and  the  court 
will  assume  jurisdiction  to  sequester  the  bene- 
fit intended  for  the  refusing  wife,  in  order  to 
secure  compensation  in  those  whom  her  elec- 
tion disappoints."  Woemer,  Administration, 
119,  says,  on  this  subject:  "The  rejection  by 
the  widow  of  the  provisions  made  for  her  by 
will  generallv  results  in  the  diminution  or  con- 
travention of  devises  and  legacies  to  other  par- 
ties. The  rule  in  such  case  is  that  the  devise 
or  legacy  which  the  widow  rejects  is  to  be  ap 
plied  in  compensation  of  those  whom  her  elec- 
tion disappomts."  To  the  same  effect  are  Wood 
V.  Wood,  1  Mel.  (Ey.)512,  and  Dean  v.  BaH,  68 
Ala.  808.  This  same  result  in  principle  is 
reached  by  accelerating  the  enjoyment  of  the 
remainder,  when  the  election  of  the  widow 
onlv  affects  equally  those  to  whom  the  re- 
mainder is  given.  Fox  v.  Rumery,  68  Me.  121; 
Statey. 8mm,  16 Lea, 662;  Holderby  v.  WaUer, 
56  N.  C.  46;  Robinson  v.  Harrison,  2  Tenn. 
Ch.  11;  Armstrong  v.  Park,  9  Humph.  195; 
Capron  v.  Capron,  6  Mackey,  225,  12  Cent. 
Rep.  43. 

In  Adams  V.  Gillespie,  55  N.  C.  245,  the  facta 
appear  to  raise  the  question  raised  by  the  case 
at  bar,  but  the  decision  does  not  touch  upon 
it  further  than  to  hold  that  the  electien  of  the 
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widow  removed  ber  life  estate  from  the  prop- 
erty,  and  accelerated  the  enjoyment  of  the  next 
life  taker.  The  other  cases  cited  by  the  coun- 
sel for  the  appellant  do  not  bear  specially  upon 
the  point  under  consideration.  The  control- 
ling, and,  we  think,  the  more  reasonable, 
principle  announced  in  most  of  these  cases,  is 
the  one  expressed  bv  Woerner,  tupra,  viz.,  to 
use  the  renounced  devises  and  legacies  given 
by  the  will  to  the  widow,  to  compensate,  so 
far  as  may  be,  the  devises  and  legacies  dimin- 
ished by  such  renunciation.  When  the  re- 
maindermen are  affected  pro  rata  by  such  re- 
nunciation, acceleration  of  the  enjoyment  of 
their  devises  or  legacies,  diminished  proportion- 
ally, wiU  equitamy  compensate  them,  so  far  as 
possible,  for  such  diminution.  But  in  this 
case  acceleration  of  enjoyment  would  increase 
the  specific  pecuniary  legacies,  to  the  detri- 
ment of  the  residuary  legatees,  whose  shares 
only  are  diminished  by  the  renunciation.  Ap- 
plymg  the  principle  stated,  the  life  use  of  the 
property  given  by  the  will  to  the  widow,  and 
renounced  by  her,  should  be  used  to  compen- 
sate the  residuary  legatees,  the  next  of  kin  of 
the  testator  and  of  his  wife.  This  may  be  ac- 
complished by  allowing  that  portion  of  the  es- 
tate not  taken  by  the  widow  to  accumulate 
during  her  natural  life,  or,  by  the  consent  of 
the  parties  interested,  the  same  result  could  be 
reached  by  reducing  to  their  present  worth  the 
specific  pecuniary  legacies  on  the  basis  of  the 


expectation  of  the  life  of  the  widow,  and  dis- 
tributing the  estate  at  once.  The  latter  could 
only  be  done  by  consent,  but  would  save  the 
expense  of  caring  for  that  portion  of  the  estate 
which  is  available  for  the  specific  and  residuary 
legatees,  and  avoid  liability  of  loss  from  keep- 
ing it  invested.  This  result  affirms  the  judg- 
ment of  the  county  court. 

We  are  asked  to  make  an  order  that  the  costs 
of  both  parties,  including  attorney's  charges, 
be  paid  out  of  the  fund.  This  is,  in  effect ,  a 
proceeding  to  obtain  construction  of  the  will, 
and,  if  in  equity,  we  should  make  such  an  or- 
der. But  this  is  an  appeal  from  the  decree  of 
the  probate  court  to  the  county  court,  coming 
to  this  court  on  exceptions.  The  only  power 
over  costs  in  such  a  case  is  that  given  by  the 
Revised  Laws.  §  2280.*  Under  this  section, 
by  consent  of  the  appellee,  we  allow  the  appel- 
lant to  recover  costs  in  this  court.  Further 
than  this  we  do  not  understand  we  have  power 
over  costs  and  expenses  of  this  litigation. 

Judgment  affirmed,  with  costs  pro  forma  to 
the  appellant  in  this  court  ordered  to  be  certi- 
fied to  the  probate  court. 


*Iley.  Laws  Vt.  1 2280:    *^Tbe  oounty  court  or  su- 

1>reme  court  may  tax  costs  for  the  party  prevail- 
ngi  or  whAD,  In  the  opinion  of  the  court,  justice 
requires  It,  it  may  deny  such  costs,  aud  may  tax 
costs  for  either  party;  and  If  costs  are  taxed 
avalnst  an  executor  or  administrator  tliey  shall  be 
allowed  to  him  in  his  administration  account." 
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A  gtlpnlatloii  for  the  payment  of  $800 
MU$  llqnidated  damages  on  the  breach  of 
any  of  several  promises  and  aareements  which 
are  of  varying  degrees  of  importance,  and  the 
damages  for  the  breach  of  some  of  which  would 
be  easily  ascertainable,  must  be  construed  as  a 
penalty. 

(November  8, 1891.) 

APPEAL  bj  defendants  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  stipulated  damages  for  breach  of  con- 
tract.    Beiersed. 

Statement  by  Bean,  «7i,.- 

This  is  an  action  to  recover  damages  for  a 
breach  of  the  following  agreement  between 
plaintiff  and  defendants: 

*'Thi8  agreement,  made  the  fourteenth  day 
of  August,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  ninety,  between  David 
W.  Eaves  and  A.  M.  Plato,  doing  business  as 
Eaves  &  Plato,  of  the  Metropolitan  Market, 
parties  of  the  first  part,  and  Peter  Wilhelm, 
the  party  of  the  second  part,  witnessetb,  that 
the  said  party  of  the  first  part,  in  considers- 

KOTB.— For  noU  on  liquidated  damages,  see  Ood- 
don  V.  Kemper  (Kan.)  18  L.  R.  A.  071. 
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tion  of  the  covenants,  promises,  and  agree- 
ments on  the  part  of  the  said  party  of  the  sec- 
ond part  hereinafter  contained,  hereby  cove- 
nant, promise,  and  agree  to  and  with  the 
said  party  of  the  second  part  that  the  said  par- 
ty of  the  first  part  will,  as  soon  as  they  become 
possessed  of  the  Metropolitan  Market,  its  lease, 
stock,  fixtures,  and  appurtenances,  all  in  clear 
title,  from  the  administrator  or  representative 
of  Todd's  interest  in  said  market,  then  the  par- 
ty of  the  first  part  will  and  hereby  agree  to 
make  said  Peter  Wilhelm  the  superintendeDt 
of  said  market,  with  such  duties  as  will  be 
hereinafter  described.  The  said  party  of  the 
first  part  also  agrees,  in  consideration  of  the 
services  of  said  Peter  Wilhelm  as  superintend- 
ent, to  give  said  Wilhelm  the  free  and  full 
use  of  the  room  (known  as  the  'restaurant')  in 
the  cast  end  of  said  market  for  use  as  a  coffee- 
room  during  the  continuance  of  said  lease,  and 
the  faithful  fulfillment  of  duties  as  said  superin- 
tendent. And  it  is  further  agreed  that  when- 
ever the  rental  income  from  stalls  shall  equal 
(|500)  tve  hundred  dollars  per  month,  then 
said  Wilhelm  is  to  receive,  in  addition  to  use 
of  said  coffee  room,  in  the  sum  of  fifty  dollars 
($5(0  per  month,  and  when  income  from  stalls 
shall  equal  or  exceed  one  thousand  doUars  per 
month  said  Wilhelm  shall  receive  one  hundred 
dollars  ($100)  per  month,  for  services  as  super- 
intendent; and  said  Wilhelm  agrees  at  such 
time  to  maintain  a  special  night  watchman  in 
said  Metropolitan  Market.  And  the  said  party 
of  the  second  part,  in  consideration  of  said 
covenants,  promises,  and  agreements  on  the 
part  of  said  party  of  the  first  part  hereinafter 
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•contained,  covenants,  promises,  and  agrees  to 
and  with  the  said  party  of  the  first  part  that 
the  said  party  of  the  second  part  will  and  here- 
i)v  agrees  to  act  as  superintendent  of  said 
Metropolitan  >larket;  and  the  duties  to  be  per- 
formed and  accepted  as  share  of  the  work  is  to 
see  that  the  said  market  shall  at  all  times  be 
kept  clean  and  in  a  wholesome  sanitary  con- 
dition; that  he  will  have  said  market  properly 
opened  every  morning  at  five  o'clock;  and  that 
said  market  shall  he  kept  open  for  the  transac- 
tion of  business  until  the  hour  of  eight  at  night, 
excepting  Saturday  nights,  when  the  market 
must  be  kept  open  until  eleven  o'clock  at  night. 
He  agrees  further  to  see  that  rules  and  regu- 
lations governing  said  market  shall  be  strictly 
-enforced ;  that  all  occupants  of  stalls  are  to  keep 
their  premises  in  good  order;  and  the  said  Wil- 
helm  agrees  to  obey  the  parties  of  the  first 
part  in  all  matters  relating  to  the  welfare  of 
the  said  market;  and  in  the  business  it  is  un- 
derstood that  the  said  Wilhelm  shall  not  con- 
tract any  bills,  order  any  labor  performed,  or 
do  anything  to  bind  or  make  the  said  party  of 
the  first  part  liable  for  money,  excepting  on  the 
written  order  or  authority  of  said  party  of  the 
first  part;  nor  shall  the  said  Wilhelm  collect 
any  money,  unless  authorized  to  do  so.  Said 
Wilhelm  accepts  as  pay  in  full  such  sums  as 
hereinbefore  agreed.  iLnd  for  the  true  and 
faithful  performance  of  all  and  every  of  the 
said  covenants,  promises,  and  agreements,  the 
said  parties  to  these  presents  bind  themselves, 
each  unto  the  other,  in  the  penal  sum  of  two 
hundred  dollars  of  the  Unitea  States  of  Ameri- 
ca, as  fixed,  settled,  and  liquidated  damages  to 
be  paid  by  tbe  failing  parly  to  the  other,  their 
heirs  or  assigns;  and  if  at  any  time  either  of  the 
said  parties  shall  be  guilty  of  gross  misconduct, 
drunkenness,  or  engagea  in  any  dishonest  or 
criminal  matter,  then  agreement  shall  be  void. 
In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and 
deals  the  day  and  year  first  above  written.  D. 
W.  Eaves.  [Seal.]  Arthur  M.Plato.  [Seal.] 
P.  Wilhelm.  [Seal.]  Signed,  sealed,  and  de- 
livered in  the  presence  of  Willie  Gill." 

The  breach  of  the  agreement  complained  of 
was  the  discharge  of  plaintiff  by  defendants. 
Without  any  proof  of  actual  damages  a  recov- 
ery was  allowed  of  the  stipulated  sum  of  $300, 
and  hence  this  appeal. 

Mr,  T.  J.  Oeisler,  for  appellants: 

Where  the  equity  of  the  case  makes  it  neces- 
sary, the  language  of  the  parties  will  be  disre- 
garded, and  it  makes  no  difference  what  they 
call  the  sum  payable,  ** liquidated,"  "stated," 
•  •  ascertained  "or  *  *  stipulated  "  damages.  The 
court  will  not  regard  it  so,  and  consider  the 
parties  as  not  meaning  what  they  say. 

BagUy  v.  Peddie,  16  N.  Y.  469,  69  Am.  Dec. 
714,  and  cases  there  cited. 

Where  the  parties  make  an  agreement,  but 
not  in  such  wise  that  the  law  adopts  it,  then 
the  damages  agreed  upon  are  a  penalty,  or  in 
the  nature  of  a  penalty,  although  they  call  it 
liquidated  damages. 

See  WiVmux  v.  Grinnell  Live  Stack  Co.  9 
Mont.  164,  citing  8  Parsons,  Cont.  166  et  seq., 
and  numerous  authorities. 

When  phrases  of  such  widely  different  signi- 
fication as  "penalty,"  or  "penal  sum,"  and 
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"liquidated  damages,"  are  coupled  together, 
the  tormer  will  generally  be  accepted  as  giving 
the  true  expression. 

Bagley  v.  Peddie,  supra.  See,  to  same  effect, 
Sedgw.  Damages,  421. 

When  a  paity  may  be  responsible  for  the 
whole  amount  of  the  damages  for  the  breach 
of  an  unimportant  part  of  a  contract,  and  so 
be  made  to  pay  a  sum  by  way  of  damages, 
grossly  disproportionate  to  the  injury  sus- 
tained, there  is  plausible  ground  for  withhold- 
ing the  doctrine  of  liquidated  damages. 

See  Gdwell  v.  Latorence,  88  N.  Y.  75,  citing 
Eemble  v.  Farren,  6  Biug.  141;  Morse  v.  Bath- 
bum,  42  Mo.  594,  97  Am.  Dec.  859;  Long  v. 
Towh  42  Mo.  546,  97  Am.  Dec.  855;  Coth£al 
V.  Talmage,  9  N.  Y.  554,  61  Am.  Dec.  716. 

If  (he  sum  stipulated  is  to  be  paid  on  the 
nonpayment  of  a  less  sum  which  is  certain  in 
amount,  and  made  payable  by  the  same  instru- 
ment, then  it  will  be  treated  as  a  penalty. 

Bagley  v.  PeddU  and  Kembie  v.  Farren, 
supra;  Astley  v.  ^eldon,  2  Bos.  &  P.  846; 
Davis  V,  Penton,  6  Barn.  &  C.  216;  Spear  v. 
Smith,  1  Denio,  464.  See  Long  v.  Towl  and 
Morse  v.  Rathburn,  supra;  Clement  v.  Cash, 
21  N.  Y.  259;  Sedgw.  DamMes,  421;  Cothealv. 
Talmage,  supra;  ifardee  v.  Howard,  88  Qa.  688; 
Mason  v.  CaUender,  2  Minn.  850,  72  Am.  Dec. 
110,  111. 

If  the  sum  fixed  in  a  contract  by  way  of 
damages  is  intended  as  a  penalty  as  to  some  of 
the  thmgs  agreed  to  be  performed  by  tbe  par- 
ties, it  must  be  held  to  stand  as  a  penalty  as 
to  all. 

Staples  V.  Parker,  41  Barb.  648;  Carter  v. 
Storm,  41  Minn.  522. 

Tlie  stipulation  in  this  action  being  a  mere 
penalty,  plaintiff  can  recover  no  other  sum 
than  that  which  will  compensate  for  his  actual 
loss. 

Goioery.  Carter,  8  Iowa,  244, 66  Am.  Dec.  71. 

Messrs,  V.  K.  Strode  and  McQinn* 
Sears  ft  Simon»  for  respondent: 

The  use  of  the  words  "  penal  sum,"  followed 
by  the  words  "liquidated  damages,"  is  not 
conclusive  that  the  sum  named  is  a  penalty. 

Crisdee  v.  Bolton,  8  Car.  &  P.  240,  opinion 
per  Best,  Ch.  J,,  overruling  some  previous 
decisions;  Sedgw.  Damages,  5th  ed.  468;  Peo- 
ple V.  Low,  19  Cal.  682;  Pierce  v.  FuUsr,  8 
Mass.  228,  5  Am.  Dec.  102. 

Where  an  agreement  is  for  the  performance 
or  non-performance  of  only  one  act,  and  there 
is  no  adequate  means  of  ascertaining  the  pre- 
cise damage  which  may  result  from  a  viola- 
tion, the  parties  may,  if  they  please,  by  a 
separate  clause  of  the  contract,  ^x  upon  the 
amount  of  compensation  payable  by  the  de- 
faulting party  in  case  of  a  breach. 

Pom.  Eq.  §  442. 

A  contract  may  come  within  the  scope  and 
operation  of  this  last  rule  which  includes  vari- 
ous particulars,  differing  in  kind  and  impor- 
tance, providing  they  are  in  effect  one,  all 
taken  together  only  making  up  one  whole,  the 
violation  of  which  is  to  be  compensated  by  a 
fixed  sum. 

Pom.  Eq.  §  442,  p.  486,  note  1,  and  cases 
cited. 

Although  an  agreement  may  contain  two  or 
more  provisions  for  the  doing  or  not  doing 
different  acts,  still,  where  all  of  the  provisions 
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are  of  such  a  nature  that  the  damages  occa- 
sioned by  their  breach  cauDot  be  measured, 
and  a  certain  sum  is  made  payable  upon  a 
iiefault  generally  in  any  of  them,  the  sum  so 
ajCreed  to  be  paid  may  be  considered  as  liqui- 
dated damage. 

Pom.  £q.  §  445.  See  generally,  Mundy  v. 
Culver,  18  Barb.  886;  Clement  ▼.  CiwA.  21  N. 
Y.  263;  WiUiams  v.  Green,  14  Ark.  320;  Bag- 
ley  V.  Peddie,  16  N.  Y.  469,  69  Am.  Dec.  714; 
Cotheal  V.  Talmage,  9  N.  Y.  551,  61  Am.  Dec. 
716;  QaUworthy  v.  Strutt,  1  Exch.  659;  Atkyns 
V.  Kinnier,  4  Exch.  776,  opinion  of  Parke,  J?., 
criticising  Kemble  y.  Farren,  6  Bing.  141, 
cited  by  appellants. 

The  intention  of  the  parties  is  the  question 
to  be  determined. 

Jaquith  y.  Hudum,  5  Mich.  128;  Mathews  v. 
Sharp,  99  Pa.  560;  7«r«*  A  St,  L,  R.  Co,  v. 
RvH,  19  Fed.  Rep.  289;  Wolf  v.  Den  Moines  <§ 
Ft.  D.  R.  Co.  64  Iowa,  880;  Noyes  v.  P/iiUips, 
m  N.  Y.  408;  Leary  v.  Lajlin,  101  Mass.  384; 
Lynde  v.  Thompson,  2  Allen,  459. 


J.,  delivered  the  opinion  of  the  court: 
The  decision  of  the  question  as  to  whether  a 
given  sum,  provided  in  a  contract  to  be  paid  on 
a  breach  thereof,  shall  be  considered  as  liqui- 
dated damages  or  a  penalty,  is  often  inherently 
difficult,  and  there  is  much  apparent  conflict 
in  the  adjudged  cases.  The  words  *  'liquidated 
damages"  are  not  at  all  conclusive  as  to  the 
•character  of  the  stipulation.  Compensation 
for  a  breach  of  a  contract  is  always  desirable, 
and  the  courts  are  not  bound  by  the  language 
used  by  the  parties;  and,  if  the  construction  is 
M  all  doubtful,  the  tendency  of  the  courts  is 
in  favor  of  the  interpretation  which  makes  the 
aum  a  penalty.  Ctishing  v.  Drew,  97  Mass.  445. 
While  it  is  usually  said  that  the  intention  of 
the  parties,  as  gathered  from  the  subject  mat- 
ter of  the  contract,  the  language  used,  and  sur- 
rounding circumstances,  is  to  govern  in  cases 
of  this  kind,  "such  intention,"  says  Mr.  Suth- 
erland, * 'under  the  artificial  rules  that  have 
been  adopted,  is  determined  by  very  latitudi- 
nary  construction.  To  be  potential  and  con- 
trolling that  a  stated  sum  is  liquidated  dam- 
ages, that  sum  must  be  fixed  as  the  basis  of 
compensation,  and  substantially  limited  to  it, 
for  just  compensation  is  recognized  as  the  uni- 
versal measure  of  damages  not  punitory.  Par- 
ties may  liquidate  the  amount  by  previous 
agreement;  but  where  a  stipulated  sum  is  evi- 
dently not  based  on  that  principle,  the  inten- 
,tion  to  liquidate  damages  will  either  be  found 
'not  to  exist  or  will  be  disregarded,  and  tbe 
atnted  sum  treated  as  a  penalty. "  1  Sutb .  Dam . 
480. 

In  Jaquith  v.  Hudson,  5  Mich.  188,  Chris- 
tiancy,  J.,  says:  "The  law,  following  the  dic- 
tates of  equity  and  natural  justice  in  cases  of 
this  kind,  adopts  the  principle  of  just  compen- 
sation for  the  loss  or  injury  actually  sustained, 
considering  it  no  greater  violation  of  this  prin- 
ciple to  confine  the  injured  party  to  the  recov- 
ery of  less  than  to  enable  him,  by  the  aid  of  a 
court,  to  extort  more.  .  .  .  This  principle  of 
natural  justice,  tbe  courts  of  law,  following 
courts  of  equity,  have,  in  this  class  of  cases, 
adopted  as  the  law  of  the  contract;  and  they 
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will  not  permit  the  parties,  by  express  stipula- 
tion, or  any  form  of  language,  however  dear  the 
intent,  to  set  it  aside.  From  tbe  confused 
array  of  individual  cases  upon  this  question 
there  may  be  deduced  certain  general  rules  that 
are  recognized  and  enforced  by  tbe  courts,  and 
the  apparent  conflict  in  the  cases  arises  rather 
from  the  application  of  these  rules  to  the  facts 
of  the  individual  case  than  in  the  principles 
themselves.  One  of  these  rules  is  that  when 
a  contract  specifying  one  certain  sum  as  liqui- 
dated damages  contains  various  stipulations  of 
different  degrees  of  importance,  and  the  dam- 
ages from  a  breach  of  some  of  which  would  be 
easily  ascertainable,  though  the  remainder 
might  belong  to  that  class  which  justifies' such 
arrangement  as  to  damages,  and  by  tbe  terms 
of  the  contract  such  sum  would  be  payable 
equally  on  the  failure  to  perform  tbe  least  as 
of  that  to  perform  tbe  most  important,  or  equal- 
ly on  tbe  failure  to  perform  that  one  the  dam- 
age from  the  violation  of  which  would  be  easily 
ascertainable  as  to  tbat  from  the  breach  of 
which  the  loss  would  be  difficult  of  ascertain- 
ment, tbe  stipulated  sum  wilt  be  regarded  as  a 
penalty,  and  not  liquidated  damages,  though 
the  language  of  the  parties  be  the  strongest 
which  could  be  employed  to  evince  a  contrary 
intent.  Kemble  v.  Farren,  6  Bing.  141;  Carter 
V.  Strom,  41  Minn.  522;  [jimpman  v.  Cochran, 
16  N.  Y.  275;  DaUy  v.  Litchfield,  10  Mich.  29; 
Cheddiek  v.  Marsh,  21  N.  J.  L.  468;  Troicer  v. 
Elder,71  111.  452;  Lyman  v.  Babcock,  40  Wis. 
508;  Ntt&r  v.  Rossm^in,  18  Barb,  50;  8  Parsons, 
Cont.  161;  2  Pom.  Eq.  Jur.  §  448: 1  8utb.  Dam. 
521;  19  Cent.  L.  J.  282— where  the  authorities 
are  fully  collated. 

This  rule  is  decisive  of  this  case.  The  con- 
tract provides,  in  effect,  that,  in  default  of  any 
of  the  covenants,  promises,  or  agreements  con- 
tained therein,  tbe  sum  of  $200  shall  be  paid 
by  the  failing  party  to  the  otber.  If,  then,  this 
be  regarded  as  liquidated  damages,  tbat  precise 
sum  would  be  recoverable  for  the  breach  of 
any  of  the  covenants,  however  unimportant  or 
however  easily  the  damages  for  a  breach  there- 
of could  be  ascertained, — such  as  the  failure  by 
defendants  to  pay  the  fifty  or  one  hundred 
dollars  per  month  as  agreed  upon,  or  of  the 
plaintiff  to  keep  the  market  clean  and  in  a 
wholesome  sanitary  condition,  or  to  keep  it 
open  during  the  stipulated  hours,  or  not  to  ob- 
serve tbe  prohibition  against  contracting  bills, 
ordering  labor  performed,  or  collecting  money 
or  any  otber  of  the  numerous  stipulations  on 
his  part  to  be  performed,  even  though  the  dam 
ages  for  such  breach  might  be  no  more  than  a 
very  small  fraction  of  the  stipulated  damages. 
The  contract,  when  analyzed,  contains  some 
sixteen  different  stipulations  of  varying  degrees 
of  importance,  the  damages  for  a  breach  of 
some  of  which  would  be  easilv  ascertainable; 
and  yet  it  is  provided  that  $200  shall  be  paid 
as  stipulated  damages  for  a  breach  of  any  of 
them,  even  the  most  unimportant.  It  is  not  to 
be  supposed  the  parties  intended  their  agree- 
ment to  have  any  such  effect,  and,  following 
the  above  well-established  rule  in  such  cases,  the 
stipulated  sum  must  be  construed  as  a  penalty, 
and  the  judgment  of  the  court  below  reeersed,  and 
a  new  trial  ordered. 


aoo 


Rhode  Island  Supreme  Court. 


Sept., 


RHODE  ISLAND  SUPREME  COURT. 


John    CADWALADER 

V, 

William  EastOD  BAILEY  et  al. 


(. 


.R.I.. 


.) 


1.  A  coTenaAtrestrictliifl^  erections  on  a 
strip  of  beacb  retained  by  the  prsAtor 

but  overlooked  by  the  land  conveyed,  which  was 
obviously  intended  to  preserve  an  unobstructed 
view  of  the  sea,  creates  a  negative  easement  ap> 
pur  tenant. 
8.  A  nec^tlwe  easement  appurtenant 
such  as  a  restriction  on  building  to  obstruct  a 
vl^w  of  the  sea  from  certain  premises  cannot  be 
reserved  on  conveyance  of  such  premises  but  is 
exttnirulshed  If  severed  therefrom  by  an  at- 
tempted reservation. 

(September  28, 1801. ) 

BILL  iD  equity  to  enforce  specific  perform- 
ance of  certain  covenants  contained  in  a 
conveyance  of  lands,  and  to  enjoin  interference 
with  certain  alleged  rights  belonging  to  com- 
plainant thereunder.     Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arnold  Green,  for  complainant: 

Any  right  in  the  realty  of  another  may  be, 
if  the  law  permits,  a  right  appurtenant,  other- 
wise it  must  be  a  right  in  gross,  and  if  the  lat- 
ter it  may  be  a  personal  right  or  a  right  in  fee. 
What  it  is  depends  on  the  intentions  of  the 
grantor  and  ^ntee  and  on  the  language  of 
the  constituting  instrument.  The  traditional 
language  of  the  books  (8  Kent,  Com.  *420),  to 
the  contrary,  is  not  supported  by  the  decisions. 

tienhouw  v.  Cfiristian,  1  T.  R.  560;  White  v. 
Crawford,  10  Mass.  188.  See  also  Bowen  v. 
Connor,  6  Cush.  132,  137;  Holms  v.  SttUer,  8 
Lev,  805;  Welcome  v.  Upton,  6  Mees.  &  W.  686. 

The  right  to  enter  on  another's  land  and  draw 


from  it  running  water  is  recognized  as  an  ease- 
ment proper  and  not  a  "profit  d  prendre**  for 
water  is  not  a  part  or  produce  of  the  soil  nor 
is  it  the  property  of  the  owner  of  the  land  over 
which  it  flows,  and  becomes  such  property 
only  when  confined  in  tanks. 

Bace  V.  Ward,  4  El.  &  Bl.  702;  Manning  v. 
WasdaU,  6  Ad.  &  El.  758. 

And  yet  a  right  to  draw  or  to  take  water 
may  be  given  to  one  and  bis  heirs  in  gross. 

De  WiU  V.  Harvey,  4  Gray,  486;  Goodricfi  v. 
Burbank,  12  Allen,  459;  Lonsdale  Co.  v.Moies^ 
21  Law  Rep.  658. 

It  thus  appears  that  Washburn's  statement. 
Easements,  *10,  is  quite  erroneous. 

Gloddard  (Easements,  p.  6,  Bennett's  ed.  p. 
8),  says:  * 'There  is  no  such  right  known  to 
the  law  as  an  easement  in  gross. 

Per  Cairns.  L.  J.,  in  Ravpeley  v.  Midland  B, 
Co.  L.  R.  8  Ch.  App.  806,  810,  311. 

An  easement  cannot  be  severed  from  the 
land  to  which  it  is  annexed  and  made  a  right 
in  gross. 

Goddard,  Easem.  p.  8,  Bennett's  ed.  p.  10; 
Aekroyd  v.  Smith,  10  C.  B.  164. 

The  law  will  not  recognize  any  new  species 
of  easements,  for  ''a  new  species  of  incorporeal 
hereditament  cannot  be  created  at  the  will  and 
pleasure  of  an  individual  owner  of  an  estate. 
He  must  be  contented  to  take  the  sort  of  estate 
and  the  riffht  to  dispose  of  it  as  he  finds  the 
law  settled  by  decisions  or  controlled  by  Actof 
Parliament.' 

Goddard,  Easem.  p.  16,  Bennett's  ed.  p.  21; 
HiU  y.  Tttpper,  2  Hurlst.  &  C.  121;  KeppUl  v. 
BaiUy,  2  Myl.  &  K.  585. 

But  it  must  be  remembered  that  although 
any  burden  of  a  new  species  which  the  owner 
thinks  proper  to  impose  on  his  land  is  not  an 


Note.— JfJiTeet  of  attempt  to  sever  appwrtenant  ease- 
ment from  the  premises  J  or  the  benefit  of  which  U 
exists. 

In  4  Yin.  Abr..  p.  604  O,  It  is  stated  that  a  rl«rht  of 
oommon  appendant  cannot  be  made  a  right  in 
ffrosB,  for  this  Is  for  cattle  levant  and  couchant 
upon^the  lands  to  which  the  common  is  attached, 
and  therefore  it  cannot  be  severed  without  extinc- 
tion,—citing  Y.  B.  9  Edw.  TY,  89. 26  Hen.  YIII.  8. 

Also  that  common  appurtenant  for  cattle  levant 
and: couchant  upon  the  lands  cannot  be  made  In 
grofs,— citingr  Nevll,  884, 19  Hen.  YI.  88.  Contra,  33 
Hen.  YIII.  4. 

This  is  further  illustrated  by  Brury  v.  Kent,  Cro. 
Jao.  14,  in  which  it  was  held  that  a  common  appur- 
tenant for  all  the  owner^s  beasts  cannot  be  granted 
over.  In  that  case,  however,  a  diatinotlon  was 
taken  in  case  the  common  was  to  pasture  a  certain 
number  of  cattle.  In  which  it  was  observed  that  this 
might  be  granted  over,  and  this  distinction  .1b  also 
noted  by  Yiner,  who  states  (Abr.  694  O,  pL  8)  that 
where  the  common  appurtenant  was  for  a  certain 
number  of  cattle  it  might  be  assigned  over,  and  he 
cites  Spooner  v.  Day,  Cro.  Car.  482,  which  was  a 
case  where  the  right  of  oommon  did  not  require 
the  cattle  to  be  levant  and  couchant  on  the  lands 
and  the  grant  was  attempted  to  be  made  to  a 
grantee  of  a  portion  of  the  dominant  tenement  to 
whom  was  granted  the  right  to  depasture  a  certain 
number  of  cattle  on  the  servient  tenement,  and  it 
was  therefore  merely  a  case  of  apportionment. 

In  Bunn  v.  Channen,  5  Taunt.  244,  it  was  ot)- 
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served  tiiat  the  owners  of  commons  appurtenant 
were  In  the  habit  of  letting  them  and  thus  for  a 
time  converting  them  into  commons  in  groos. 

Yiner  further  states  that  where  a  man  has  a  way 
to  his  manor  or  house  it  cannot  be  made  in  groas 
because  it  is  appendant  to  the  manor  or  house,— 
citing  5  Hen.  YII.  7. 

These  principles  have  been  recognised  by  later 
cases,  Aekroyd  v.  Smith,  10  C.  B.  187,  holding  that  a 
way  appendant  to  a  house  or  lands  cannot  be 
granted  away  or  made  In  gross.  Bee  also  Boatman 
y.  Lasley.  28  Ohio  8t.  604;  Tinioum  Fishing  Co.  ▼. 
Carter,  61  Pa.  21, 100  Am.  Dec.  607. 

A  opmmon  appurtenant  cannot  be  severed  from 
the  estate  and  retained  for  the  benefit  of  the  grant- 
or; if  it  exist  at  all  it  must  exist  with  the  estate  the 
uses  of  which  it  has  to  attend  and  administer  to. 
Hall  V.  Lawrence,  2  R.  1. 248, 67  Am.  Dec.  716. 

In  that  case  there  is  an  implication  that  the  right 
may  have  been  extinguished  by  an  attempted  res- 
ervation. 

Nor  can  the  right  be  sold  separate  from  the  estate,. 
Buoh  a  sale  of  the  easement  to  a  stranger  will  either 
be  void  or  will  extlDguisfa  the  right.  PhlUtpav. 
R|iodes,7Met.824. 

In  Reise  v.  Bnoe,  8  L.  R.  A.  617,  76  Wis.  681^  It  was 
held  that  a  reservation  in  a  conveyance  of  a  lot 
which  has  a  right  of  way  appurtenant  of  such 
right  of  way  to  the  grantor  is  ineffectuaL  He  can- 
not retain  any  Interest  in  the  right  of  way  as  aepa^ 
rate  and  distinct  from  the  lot  to  which  it  bekmigB. 
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easement  which  can  be  made  appurtenant  to 
land,  yet  such  an  obligation  is  perfectly  valid 
as  l)etween  the  grantor  and  grantee  of  the 
right.  And  if  the  grantee  is  oisturbed  in  liis 
enjoyment  by  the  grantor  the  law  will  afford 
him  ample  remedy  by  action  on  covenant  for 
the  injury. 

Goddard,  fiasem.  p.  18,  Bennett's  ed.  p.  21. 
See  also  Bennett's  ed.  p.  78. 

The  prayer  of  the  bill  is  for  the  same  relief 
and  on  the  same  grounds  as  that  given  in  Mid- 
dietown  v.  Newport  Hotpital,  1  L.  R,  A.  191, 16 
R.  I.  819. 

Messrs,  W.  P.  Sheffield  and  F.  B.  Beck- 
ham, for  defendants: 

The  covenant  in  suit  created  a  negative  ease- 
ment appurtenant  to  the  land  described  in  the 
deed  of  October  15,  1852,  and  the  reservation 
in  the  deed  of  George  Cadwalader  of  August 
20,  1864,  severed  the  easement  from  the  estate 
to  which  it  was  appurtenant  and  by  operation 
of  law  extinguished  the  easement. 

A  negative  easement  by  which  the  owner  of 
lands  is  restricted  in  their  use  can  only  be  cre- 
ated by  covenant  in  favor  of  other  lands  not 
owned  by  the  grantor  and  covenantor. 

Colurriria  College  Trustees  v.  Lynch,  70N.Y. 
440,  26  Am.  Rep.  619;  Hills y.  Miller,  8 Paige, 
254,  8  L.  ed.  141,  24  Am.  Dec.  218;  2  Washb. 
£asem.  p  29;  Spencer^ s  Case,  1  Smith,  Lead. 
Cas.  137-147. 

An  easement  appendant  or  appurtenant  can- 
not be  turned  into  a  right  in  gross  by  the  act 
of  the  owner  of  the  dominant  estate. 

Washb.  Easeo?.  p.  26,  ^  14;  Hall  v.  Laterenee, 
2  R.  I.  242.  57  Am.  Dec.  715. 

When  a  person  having  a  common  annexed  to 
a  messuage  or  tenement  conveys  away  the  mes- 
suage or  tenement  excepting  the  common  this 
will  create  an  extinguishment  of  the  common. 

3  Greenl.  Cruise,  88;  4  Vin.  Abr.  6940,pl.  1. 

The  Statute  of  18  Edw.  I.,  known  as  The 
Statute  Quia  Emptor  es  Terr  arum  (1290)  took 
from  the  grantor  the  power  to  impose  .upon 
land  on  the  total  alienation  thereof,  burdens  in 
the  form  of  covenants  and  conditions. 

Bingham  &  Oolvin,  Rents,  pp.  216,  217; 
Spencer^ s  Case,  5  Coke,  16. 

Covenants  which  are  not  beneficial  to  the 
owner  without  regard  to  his  ownership  of  the 
estate  will  not  pass  to  an  assignee. 

Vernon  v.  Smith,  5  Bam.  &  A.ld.  1.  See  Kep- 
pell  V.  Bailey,  8  Eng.  Ch.  120,  2  Myl.  &  K.  517. 

A  vendor  cannot  create  rights  not  connected 
with  the  enjoyment  of  the  land  and  annex 
them  to  it,  nor  can  the  owner  of  land  render  it 
subject  to  a  new  species  of  burden  so  as  to  bind 
it  in  the  hands  of  an  assignee 

Ackroyd  v.  Smith,  10  C.  B.  164. 

A  right  in  gross  in  another's  land  from  its 
nature  is  a  personal  right,  not  assiirnable  or  in- 
heritable, nor  can  it  be  made  so  by  any  terms 
in  the  grant  any  more  than  a  collateral  and  in- 
dependent covenant  can  be  made  to  run  with 
the  land. 

2  Washb.  Easem.  p.  8. 

In  all  contracts  restricting  the  control  of 
property  the  restrictions  must  be  made  to  ap- 
pear to  the  court  "to  be  reasonable  and  useful 
to  be  binding." 

See  Pierce  v.  Fuller,  8  Mass.  228,  5  Am.  Dec. 
102;  Qale  v.  Reed,  8  East,  86;    Wallis  v.  Day, 
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2  Mees.  &  W.  278;  Pilkington  v.  Scott,  15  Mees. 
&  W.  667;  WJiitney  v.  Union  R.  Co.  11  Grav. 
868,  71  Am.  Dec.  715. 

There  is  what  is  sometimes  called  an  ease- 
ment, which  may  be  ai)purtenant  to  a  domi- 
nant estate,  or  may  be  in  gross,  which  is  the 
right  to  take  from  a  servient  estate  a  profit. 

Gale  &  What.  Easem.  p.  6. 

When  a  neighborhood  is  so  changed  as  to  ren- 
der the  granting  of  an  injunction  against  a  cov- 
enantor inequitable,a  courtof  equity  in  the  exer- 
cise of  its  discretion  will  deny  thejniunction. 

Columbia  College  Trustees  v.  Thaeher,  87|N. 
Y.  811;  Bowes  Y,  Law,  89  L.  J.  Ch.  488,  L.  R. 
9  Eq.  686;  Columbia  College  Trustees  y.  Lynch, 
70  N.  Y.  440,  26  Am.  Rep.  619.  See  also  Bed- 
ford V.  Britis/i  Museum,  2  Mjl.  &  K.  552. 

If  this  restriction  is  not  void  it  is  so  unreason- 
able and  so  far  against  public  policy  that  it  will 
not  be  enforced  in  a  court  of  equity. 

1  Story,  Eq.  Jur.  §  769. 

Tillin|fhaBt«  J. .  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  brought  by  John  Cad- 
walader, of  Philadelphia,  in  the  State  of  Penn- 
sylvania, ai^ainst  William  Easton  Bailey  and 
others,  devisees  under  the  will  of  Joseph  I. 
Bailey,  and  the  heirsat-law  of  Alfred  Smith, 
to  have  the  respondents  enjoined  from  violat- 
ing a  covenant  contained  in  a  deed  from  the 
said  Joseph  I.  Bailey  and  Alfred  Smith  to 
George  Cadwalader,  dated  October  15,  1852. 
The  bill  shows  that  at  the  time  of  the  making 
of  said  deed  the  said  Joseph  1.  Bailey  and  the 
said  Alfred  Smith  were  seised  and  possessed, 
as  tenants  in  common  in  fee-simple,  of  a  cer- 
tain tract  of  land  situate  in  the  southeastern 
part  of  the  then  town  of  Newport,  which  tract 
included  the  land  described  in  and  conveyed 
by  the  deed  aforesaid,  and  also  included 
Bailev's  Beach,  so  called;  and  that,  being  so 
seised  and  possessed,  they  executed  and  deliv- 
ered to  said  George  Cadwalader  said  deed  of 
October  15,  1852.  That,  in  and  by  said  deed, 
the  said  Bailey  and  Smith  conveyed  to  the  said 
George  Cadwalader,  to  him  and  his  heirs,  cer- 
tain land  therein  described,  "together  with  a 
right  to  place  a  bathing-car,  not  to  exceed  eight 
feet  by  six  in  size,  on  the  east  half  of  theBailev 
beach,  to  be  placed  so  as  not  to  interfere  with 
any  rights  the  Olvphant  farm  may  have  to  take 
sand  or  seaweed  from  said  beach,  with  the 
rights  to  use  said  beach  for  the  purpose  of 
bathing."  And  that  in  and  by  said  deed  the 
said  Bailey  and  Smith  covenanted  as  follows: 
"And  we,  the  said  Joseph  I.  Bailey  and  Alfred 
Smith,  for  ourselves,  our  heirs,  executors,  and 
administrators,  do  hereby  covenant  to  and  with 
the  said  George  Cadwalader,  his  heirs  and  as- 
signs, that  no  building,  excepting  bathing-cars, 
shnll  ever  be  placed  upon  the  marsh  or  beach 
called  'Bailey  Beach;'  that  no  building  shall 
ever  be  placed  to  the  westward  of  a  line  drawn 
southerlv  from  Bellevue  Street,  parallel  to  and 
distant  five  hundred  and  thirty-one  feet  wester- 
ly from  the  Ledge  road,  and  that  none  shall  be 
placed  on  a  knofi  overlooking  said  beach,  and 
just  noilh  of  the  lower  end  of  Bellevue  Street; 
and,  further,  that  we  will  not,  nor  shall  any 
person  claiming  under  us,  or  by  our  authority, 
go  upon  the  east  half  of  the  said  Bailey  bench 


302 


Rhode  Ibla^'d  Sufrbme  Court. 


B£PT.^ 


for  the  purpose  of  collecting,  securing,  or  tak- 
ing away  any  sand  or  sea- weed  from  said  beach 
between  the  hours  of  sunrise  and  ten  o'clock 
A.  M. ,  during  the  months  of  July,  August, 
and  September  in  each  andeveryyear,  nor  per- 
mit any  act  or  ibing  to  be  done  which  ndght 
reasonably  obstruct  the  free  use  and  enjoyment 
of  said  beach  for  bathing." 

The  bill  further  shows  that  the  said  George 
Oadwalader  entered  upon  and  took  possession 
of  the  land  to  him  conveyed,  and  t hereafter- 
wards,  on  the  mth  day  of  August,  1864,  by  deed 
duly  executed,  sold  and  conveyed  to  one  Will- 
iam W.  Tucker,  his  heirs  and  assigns,  the  land 
which  the  said  George  Cadwalader  had  received 
as  grantee  in  the  said  deed  of  October  15. 1852; 
but  Uiat  the  said  deed  from  Oadwalader  to 
Tucker  contains  the  clause:  *'It  is  understood 
and  agreed  that  the  grantor  reserves  to  him- 
self, his  heirs  and  assigns,  the  covenants  and 
stipulations  contained  in  a  deed  from  J.  I. 
Bailey  and  A.  Smith,  dated  October  15.  1852, 
against  building  on  certain  sites  near  the  bath- 
ing beach,  and  the  right  of  bathing  on  said 
beach."  The  bill  further  shows  that  the 
respondents  are  now  seised  and  posse&sed  of 
said  marsh  or  beach  called  ^'Bailey's  Beach." 
and  of  the  land  adjacent  thereto,  as  heirs  of  the 
said  Bailey  and  Smith,  both  of  whom  are  de- 
ceased, or  as  heirs  or  devisees  of  the  said  Bailey, 
and  as  heirs  of  the  said  Smith,  and  have  been 
so  seised  and  possessed  since  the  deaths,  re- 
spectively, of  said  Bailey  and  of  said  Smith; 
that  the  said  George  Oadwalader  died  Febru- 
ary 8.  1879,  testate,  leaving  his  wife,  Frances 
Oadwalader,  his  sole  devisee  and  legatee;  that 
she  died  testate,  January  9,  1880,  leaving  the 
complainant,  John  Cadwalader,  her  residuary 
devisee  and  legatee.  The  bill  further  shows 
that  the  respondents,  notwithstanding  said 
covenants  in  said  deed  of  October  16,  1852, 
contained,  did,  in  the  year  1890,  erect,  on  the 
marsh  or  beach  called  "Bailey's  Beach,"  a  per- 
manent building  of  large  size,  and  not  bathmg- 
cars,  which  building  was  placed,  and  is  by  the 
respondents  still  maintained,  on  said  marsh  or 
beach,  to  the  detriment  of  the  complainant, 
and  in  violation  of  his  rights  under  the  said 
covenants,  and  without  his  consent,  and  in  de- 
fiance of  his  protests.  The  prayer  of  the  bill 
is  that  the  covenants  contained  in  said  deed  of 
Oct(»ber  15,  1852,  may  be  declared  valid  and 
existent  obligations  upon  the  respondents;  that 
they  may  be  required  to  make  specific  per- 
formance thereof;  that  said  covenants  may  be 
declared  in  favor  of  the  complainant,  bis  heirs 
and  assigns,  as  valid  restrictions  upon  said 
marsh  and  beach;  and  for  an  injunction.  A 
plat  of  the  premises  is  attached  to  and  made 
part  of  said  bill. 

The  answer  admits  the  material  allegations 
in  the  bill  to  be  true,  except  as  to  any  wrong- 
ful or  unlawful  acts  therein  charged;  but  avers 
and  sets  up  that  the  complainant  has  no  title  to 
the  easements  granted  in  and  by  said  deed  of 
October  15,  1852:  first^  because  the  same  were 
wholly  severed  and  extinguished  by  the  reser- 
vation in  the  deed  ftom  George  Cadwalader  to 
said  William  W.  Tucker  of  August  18,  1864; 
or.  afcond,  because  said  easements  were  appurte- 
nant to  the  land  conveyed  by  said  deed  to  Cad- 
walader, of  which  land  no  poition  is  owned  or 
possessed  by  the  complainant;  or,  third,  be- 
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cause  said  easements  were  not  appurtenant  to 
said  land  (nor  any  land),  but  were  rights  io 
gross  belonging  to  said  George,  and  not  assign- 
able nor  inheritable  nor  devisable.  A  ground 
plan  of  the  building  is  attached  to  and  made 
part  of  the  answer. 

The  case  is  Ijeforc  us  on  bill  and  answer,  to- 
gether with  such  evidence  as  to  the  situation 
and  circumstances  of  the  premises  as  the  court 
was  able  to  obtain  from  a  personal  view  of  the 
premises,  which  was  had  at  the  request  of  the 

Parties,  and  from  the  statements  of  counsel, 
'he  grounds  upon  which  the  complainant, 
bases  his  claim  to  the  relief  prayed  for  are: 
firfit,  that  the  incorporeal  rights  given  to  George 
Cadwalader  were  not  necessarily  rights  appur- 
tenant to  the  land  conveyed;  second,  that,  if 
appurtenant,  ihey  were  not  extinguished  by 
severance;  and,  third,  that  if  they  were  rights 
in  gross,  and  personal  to  said  Cadwalader, 
they  were  not  extinguished  hj  his  death. 

The  first  question  which  arises,  therefore,  is 
whether  the  rights  granted  to  the  said  George 
Cadwalader  by  the  deed  of  October  15,  1852, 
constituted  an  appurtenant  easement  to  the 
land  conveyed,  or  an  easement  in  gross. 
An  appurtenant  easement  is  an  incorporeal 
right  which,  as  the  term  implies,  is  attached  to 
and  belongs  with  some  greater  or  superitT 
right, — something  annexed  to  another  thing 
more  worthy,  and  which  passes  as  incident  to 
it.  It  is  a  species  of  what  the  civil  law  calls  a 
"servitude.  Bouv.  Inst,  note  IWiO  et  seg.;  3 
Kent,  Com.  844.  It  is  incapable  of  existence 
separate  and  apart  from  the  particular  mes- 
suage or  land  to  which  it  is  annexed,  there  be- 
ing nothing  for  it  to  act  upon.  In  order  to  the 
existence  of  an  easement  ox  this  sort,  there  must 
be  two  distinct  tenements, — the  dominant,  to 
which  the  right  belongs,  and  the  servient,  upon 
which  the  obligation  rests.  Wolfe  v.  Fi'osi,  4 
Sandf.  Ch.  72, 7  L.  ed.  1027;  Wagner  v.  Banna, 
38  Cal.  Ill,  116,  99  Am.  Dec.  354. 

In  KeppeU  v.  Bailey/,  2  Myl.  &  K.  517,  the 
subject  of  covenants  runningwith  the  land  was 
fully  considered  by  Lord  Uhaacellor  Broug- 
ham. He  there  says:  *'Thc  covenant  [that 
is,  such  as  will  run  with  the  land]  must  be  of 
such  a  nature  as  to  Inhere  in  the  land,  to  use 
the  langunge  of  some  cases;  or  it  must  concern 
the  demised  premises,  and  the  mode  of  occupy- 
ing them,  as  it  is  laid  down  in  others;  'It  must 
be  quodam  modo,  annexed  and  appurtenant  to 
them,'  as  one  authority  has  it;  or  as  another 
says,  'it  must  both  concern  the  thing  demised, 
and  tend  to  support  it,  and  support  the  rever- 
sioner's estate.'"  See  also  Spencer^n  Vase,  5 
Coke,  16, 1  Smith,  Lead.  Cas.  137-147. 

An  easement  in  gross  is  u  mere  personal  in- 
terest in  the  real  estate  of  another,  and  is  not 
assignable  or  inheritable.  Washb.  Easem.  4tb 
ed.  12. 

Chancellor  Kent,  in  speaking  of  such  aD 
easement,  says:  ''It  dies  with  the  person,  and 
it  is  so  exclusively  personal  that  the  owner  of 
the  right  cannot  take  another  person  in  com- 
pany with  him."  3  Kent, Com.  420.  Seealso 
Ackroyd  v.  .^mitK  10  C.  B.  164;  Garrison  v. 
Rvdd,  19  111.  558;  Post  v.  PearsaU,  22  Wend. 
425,  432;  Woolrych.  Ways,  20;  2  Bl.  Com.  85; 
Boatman  v.  Lasley,  23  Ohio  St.  614.  Whether 
an  easement  in  a  given  case  is  appurtenant  or 
in  gross  is  to  be  determined  mainly  by  the  nat- 
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ure  of  the  right  and  the  intention  of  the  parties 
creating  it.  Kramer  y,Knauff,  12  111.  App. 
116,  118:  y^hitey,  Crauford,  10 Mass.  183.  If 
it  be  in  its  nature  an  appropriate  and  useful 
adjunct  of  the  land  conveyed,  having  in  view 
the  intention  of  the  grantee  as  to  its  use/  and 
there  being  nothing  to  show  that  the  parties  in- 
tended it  to  be  a  mere  personal  right,  it  should 
be  held  to  be  an  easement  appurtenant  to  the 
land,  and  not  an  easement  in  gross;  the  rule 
for  Uie  construction  of  such  grants  being  more 
favorable  to  the  former  than  to  the  latter  class. 
Says  Washb.,  Easem.,  45:  '^Though  an  ease- 
ment, like  a  right  of  way,  may  be  created  by 
grant  in  gross,  as  it  is  called,  or  attached  to  the 
person  oi  the  grantee,  this  is  never  presumed 
when,  it  can  fairly  be  construed  to  be  appurte- 
nant to  some  other  estate;  and,  if  it  i#  in  gross, 
it  cannot  extend  beyond  the  life  of  the  grantee. 
Nor  can  it  be  granted  over,  being  attached  to 
the  person  of  the  grantee  alone.  The  same 
author,  on  page  8:  "A  man  may  have  a  way 
in  gross  over  another's  land,  but  it  must  from 
its  nature  be  a  personal  right,  not  assignable 
nor  inheritable:  nor  can  it  be  made  so  by  any 
terms  in  the  grant,  any  more  than  a  collateral 
and  dependent  covenant  can  be  made  to  run 
witii  the  land."    See  also  Boatman  v.  LasUy, 


and  Senlu>u9e  v.  Christian,  1  T.  R.  560,  cited 
by  the  complainant,  seem  to  be  in  conflict  with 
this  general  statement  concerning  an  easement 
in  gross.  In  the  former  case  the  court  says: 
*i  As  to  ways  in  gross,  that  they  may  be  grant- 
ed or  may  accrue  in  various  forms  to  one  and 
his  heirs  and  assigns,  there  can  be  no  doubt. 
There  is  a  strong  example  of  such  grant  in  the 
case  of  Senhouse  v.  Christian,  upon  which  the 
defendants  justified  as  heirs  of  the  original 
grantee."  See  also  Lonsdale  Go.  v.  Maies,  21 
Law  Rep.  658,  664. 

Whether  or  not  these  cases  can  be  reconciled 
with  the  general  doctrine  before  stated,  Mr. 
Washburn  seems  to  think  they  can  (Washb. 
Easem.  112);  but  see,  to  the  contrary,  Good- 
rich V.  Burbank,  12  Allen,  460.  We  think  the 
greater  weight  of  the  authorities  supports  the 
octrine  announced,  that  easements  in  gross, 
properly  so  called,  are  not  assignable  or  inher- 
itable. If,  however,  a  right  to  take  soil, 
gravel,  minerals,  water  from  a  spring,  and  the 
like,  from  another's  land,  may  properly  be  de- 
nominated an  '^easement,"  then  it  is  proper  to 
say  that  an  easement  in  gross — foi  such  it 
mt^ht  doubtless  be  constituted — might  be  both 
assignable  and  inheritable;  for  the  rights 
enumerated  are  ''so  far  of  the  character  of  an 
estate  or  interest  in  the  land  itself  that,  if 
granted  to  one  in  gross,  it  is  treated  as  an  estate, 
and  may  therefore  be  one  for  life  or  inher- 
itance." See  Tinicum  Fishing  Co.  v.  Carter, 
61  Pa.  21,  100  Am.  Dec.  597. 

In  Post  V.  Pearsall,  22  Wend.  425,  it  Is  said 
of  easements  in  gross  that  thev  are  either  per- 
sonal, and  confined  to  an  individual  for  life 
mercdy,  or  are  claimed  in  reference  to  an  estate 
or  interest  of  the  claimant  in  other  lands,  as  the 
dominant  tenement;  for  a  profit  d  prendre  in  the 
lands  of  another,  when  not  granted  in  favor  of 
a  dominant  tenement,  cannot  properly  be  said 
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to  be  an  easement,  but  an  estate  or  interest  iu 
land  itself." 

In  Boatman  v.  Ladey,  supra,  the  court  saysi 
"A  very  marked  distinction  also  exists  between 
a  way  in  gross  and  an  easement  of  profit  d 
prendre;  such  as  the  right  to  enter  upon,  the 
lands  of  another,  and  remove  gravel  or  other 
materials  therefrom." 

With  the  foregoing  principles  in  mind,  w& 
come  now  to  consider  the  deed  Irom  Bailey 
and  Smith  to  Cadwalader,  together  with  tb& 
location,  condition,  and  circumstances  con- 
nected with  the  land  conveyed,  and  also  with 
that  which  remained  in  the  grantors,  upon 
which  the  burden  was  imposed,  in  order  to  de- 
termine the  question  first  propounded,  viz., 
whether  the  easement  createa  was  appurtenant 
or  in  gross.    In  its  granting  part,  the  deed 

f rants  to  Cadwalader  the  right  to  keep  a 
athing-car  on  the  east  half  of  Bailey's  Beach,, 
with  the  right  to  use  said  beach  for  bathing. 
Near  the  end  of  the  deed  are  the  covenants  for 
the  specific  performance  of  which  the  bill  is- 
brought.  The  grant  and  the  covenants  run  to 
Cadwalader,  his  heirs  and  assigns.  It  is  no- 
ticeable, in  examining  the  de^,  that  it  con- 
tains mutual  covenants, — a  covenant  in  favor 
of  the  grantors  and  covenants  in  favor  of  tb& 
grantees.  The  former  is  as  follows:  "  And 
It  is  expressly  understood  between  the  parties- 
to  this  deed  that  this  grantee  shall  keep  twenty- 
five  feet  along  the  whole  westerly  line  of  these 
granted  premises  fenced  out  for  a  road  or 
street  forever."  This  covenant  was  evidently 
intended  as  a  benefit  to  the  remaining  land  of 
the  grantors,  this  strip  of  land  forming  the 
eastern  boundary  of  their  remaining  land,  and, 
together  with  a  strip  of  similar  dimensions, 
thrown  out  on  the  west  side  thereof  by  the 
grantor  as  shown  by  the  plat,  constituting  a 
street  upon  which  said  remaining  land  abuts. 
The  covenants  of  the  grantors  were  to  the 
effect  that  no  building,  excepting  bathing-cars^ 
should  ever  be  placed  upon  the  marsh  or  beach 
called  *' Bailey's  Beach;"  that  no  building 
should  ever  be  placed  thereon  to  the  westward 
of  a  certain  specified  line;  that  none  should  be 
placed  on  a  knoll  overlooking  said  beach,  and 
just  north  of  the  lower  end  of  Bellevue  Street; 
that  no  one  should  go  upon  the  east  half  of 
said  beach  to  get  sea- weed  or  sand  during  cer- 
tain hours  of  the  day,  in  the  months  of  July, 
August,  and  September  in  each  year;  and  that 
nothing  should  be  done  by  their  permission  to 
obstruct  the  free  use  and  enjoyment  of  said 
beach  for  bathing.  These  covenants,  in  so  far, 
at  any  ;r4te,  as  they  constitute  a  restriction 
against  building  upon  the  remaining  land  of 
the  grantors, — and  this  is  as  far  as  we  are 
called  upon  to  consider  them  in  this  case, — we 
think  were  manifestly  intended  by  the  parties 
to  6e  restrictions  in  favor  of  the  estate  granted; 
or,  in  other  words,  that  said  covenant  against 
building  created  a  negative  easement  appurte- 
nant to  the  premises  conveyed.  We  cannot  see 
that  the  parties  iu  making  this  restriction  could 
reasonably  have  had  any  other  object  in  view 
than  that  of  securing  and  preserving  to  the 
granted  premises  an  unobstructed  prospect  or 
view  of  the  beach  and  sea, — a  most  desirable 
right,  in  connection  with  summer  residents  in 
Newport.     Said  restrictions  were  well  adapted 
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to  the  accomplishmeDt  of  that  object.  It  was 
a  useful  and  desirable  object.  Between  the 
granted  premises  and  the  sea  was  the  land  of 
the  grantors,  out  of  which  this  estate  was 
carved,  and  there  was  nothing  to  obstruct  the 
view  of  the  beach  on  which  the  grantee  had 
stipulated  for  the  right  to  place  a  bathing-car. 
It  is  apparent,  from  an  inspection  of  the 
premises,  that  building  placed  upon  that  part 
of  the  land  included  in  the  restrictions  men- 
tioned, and  particularly  upon  the  "knoll." 
would,  to  a  greater  or  less  extent,  obstruct  the 
prospect  seaward  from  the  granted  premises. 
It  was  the  possibility  of  such  an  obstruction, 
we  think,  which  it  was  the  intention  of  the 
parties  to  guajrd  against.  Furthermore,  we 
fail  to  see  that  this  restriction  could  have  been 
intended  for  the  purpose  of  making  the  bathins 
rights  granted  by  said  deed  '^available  and 
pleasant."  as  is  contended  by  the  complainant. 
For  such  buildings  as  might  be  constructed 
upon  tbe  restricted  premises  would  not,  so  far 
as  we  are  able  to  discover,  in  any  way  interfere 
with  said  bathing  rights.  Said  ''knoll,"  in 
particular,  is  so  situated  that  no  building  placed 
thereon  could  by  any  possibility  obstruct  or 
prejudice  said  right.  Moreover,  the  building 
which  has  been  erected  by  the  respondents  upon 
the  restricted  premises  (a  large  and  commodious 
bathing  pavilion)  does  not  in  any  manner 
whatever  interfere  with  said  bathing  right. 
The  complainant  is  not  the  owner  of  any  of 
the  land  conveyed  by  the  respondents'  ances- 
tors in  title  to  George  Oadwalader  in  October, 
1852,  and  has  no  interest  in  the  execution  of 
the  covenant  in  suit;  for,  as  already  stated,  said 
George  Oadwalader  conveyed  the  premises  to 
which  the  easement  in  question  was  appurte- 
nant to  William  W.  Tucker  in  Ausrust,  1864, 
reserving  to  himself,  his  heirs  and  assigns,  the 
covenants  and  stipulations  contained  in  the 
deed  from  Bailey  and  Smith  of  1852,  against 
building  on  certain  sites  near  the  bathing 
beach,  and  the  right  of  bathing  on  said  beach. 
We  think  it  not  improbable  that  the  purpose 
of  said  George  Oadwalader  in  severing  the 
easement  from  the  estate  was  to  prevent  said 
Tucker  and  his  successors  in  title  from  setting 
up  the  same  against  his  (said  Oadwalader's) 
right  to  build  upon  a  lot  of  land  which  he  pur- 
chased in  October,  1862,  which,  as  the  record 
shows,  was  a  part  of  the  restricted  premises, 
and  upon  which  he  subsequently  built  and 
occupied  a  house,  which  house  the  complain- 
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ant  is  now  occupying.  But,  however  this  may 
be,  the  easement,  being  a  negative  easement 
appurtenant  to  the  land  conveyed,  was  extin- 
guished by  operation  of  law  upon  being 
severed  therefrom,  and  hence  is  no  longer  in 
existence.  The  easement,  being  appurtenant 
to  the  land,  cannot  exist  alone.  It  has  no 
standing  apart  from  the  dominant  estate  to 
which  it  was  attached.  Thus,  as  stated  in 
Woolrych  on  Ways,  13:  "A  way  appendant 
cannot  be  turned  into  a  way  in  gross,  because 
it  is  inseparably  united  to  the  manor  or  land  to 
the  which  it  is  incident"  And,  as  stated  in 
Washb.  Easem.  4th  ed.  26:  "Though  a  man 
may  acquire  an  easement  in  gross,  like  a  right 
of  wav  over  another's  land,  separate  and  dis- 
tinct from  the  ownership  of  anv  other  estate 
to  which  it  is  appendant,  yet,  if  his  right  to 
such  way  result  from  his  ownership  of  a  par- 
cel of  land  to  which  it  is  appendant,  he  cannot 
bv  grant  separate  the  easement  from  the  prin- 
cipal estate  to  which  it  is  appendant,  so  as  to 
turn  it  into  a  way  in  gross  in  the  hands  of  his 

frantee.  See  also  Oarruan-  v.  Budd,  19  TL 
58,  564,  and  cases  cited;  8  Green  1.  Oruise,  88; 
Aekroyd  v.  &mith,  10  C.  B.  164;  Hall  v.  Law- 
rence, 2  R.  I.  218,  242,  57  Am.  Dec.  715. 
Furthermore,  as  stated  in  Columbia  CoUeffe 
Trustees  v.  Lynch,  70  N.  Y.  440,  26  Am.  Rep. 
619.  "A  negative  easement,  by  which  the 
owner  of  lands  is  restricted  in  their  use,  can 
only  be  created  by  covenant  in  favor  of  other 
lands  not  owned  bv  the  grantor  and  covenant- 
or." See  also  UiAs  v.  MiUer,  8  Paige,  254.  8 
L.  ed.  141,  24  Am.  Dec.  218.  But  for  the 
reservation  in  the  deed  from  Oadwalader  to 
Tucker,  the  easement  created  would  doubtless 
have  passed  to  the  latter,  whether  the  grant  in 
terms  had  embraced  it  or  not,  and  this  would 
also  be  so  whetner  such  grant,  in  terms,  em- 
braced privileges  and  appurtenances  or  not. 
Washb.  Easem.  4th  ed.  p.  40,  and  cases  cited. 

It  follows,  then,  that  the  complainant,  never 
having  owned  the  dominant  estate  described 
in  the  bill,  has  no  standing  in  a  court  of  equity 
to  enforce  rights  which  were  appurtenant 
thereto.  So  far  as  the  bathing  rights  are  con- 
cerned, no  question  is  made  in  this  case 
concerning  the  right  of  enjoyment  thereof  by 
the  complainant.  For  the  reason  above  stated 
we  are  of  the  opinion  that  the  complainant  has 
not  made  out  a  case  which  entitles  him  to 
relief. 

The  bill  must  therefore  be  dismissed. 
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!•  A  meebanlcs*  lien  [for  the  eompletlan 
of  alwitldlng  partly  erected  oBinort* 
ya^ed  premleee  to  superior  to  the  mortirage 
80  to  what  to  added  by  the  lienor  but  Inferior  to  it 
88  to  vhat  was  previously  covered  by  the  mort- 
xaire,  under  Code,  •  3018,  provldinir  for  such  liens 
*^to  the  extent  in  ownerdiip"  of  the  person  who 
creates  the  lien,  and  •  8019  Rivinfr  them  priority 
as  to  the  land  over  liens,  mortgages  and  incum- 
brances created  after  the  work  commences  and 
^^as  to  the  building  or  improvement**  over  all 
other  liens,  etc.,  whether  prior  or  subsequent. 

2*  GlTin^  a  mechanies*  lien  superiority 
over  a  prior  mort§fa|0^  ss  to  the  building 
or  improvement  addea  by  the  lienor  is  not  un- 
constitutional as  impairing  the  obligation  of  a 
contract. 

3*  The  adJnetmeBt  of  priorities  between 
mechanics^  liens  and  prior  mortgages  under  the 
Alabama  statutes  can  be  made  only  in  a  court  of 
equity. 

iStone^  Ch.  J.,  and  CZppton,  J.,  diwent.) 

(November  tt,  1801.) 

APPEAL  by  defendant,  Wimberley,  from  a 
judgment  of  the  Birmingham  City  Court 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 


force a  mechanics'  lien  for  materials  furnished 
and  labor  performed  in  repairing  a  building 
owned  by  R.  M.  Mulford  upon  wbicb  Wim- 
berley held  a  mortgage.     Rever$ed. 

The  facts  are  statM  in  the  opinion. 

Mes9r$,  Qarrett  ft  Underwood  for  ap- 
pellant. 

Jiemin.  Cabanles  ft  Weakley,  for  ap- 
pellees: 

A  lien  created  by  section  8018  of  the  Code  of 
1886,  in  favor  of  mechanics  and  materialmen, 
may  be  enforced  by  bill  in  equity  without  al- 
leging or  proving  any  special  ground  of  equi- 
table Jurisdiction. 

Code  1886,  §  8048. 

This  section  changes  the  law  as  ruled  in— 

Chandler  v.  Hanna,  78  Ala.  890;  Walker  v. 
Daimwood,  80  Ala.  245. 

Since  sections  8018  and  8019  were  in  force 
when  Wimberley  took  bis  mortgage  from  Mul- 
ford, he  cannot  contend  that  these  sections 
impair  the  obligation  of  his  contract. 

rhillips,  Mechanics'  Liens,  $^  80;  Netpark  Lime 
&  C\  Co.  V.  Mon-ieon,  18  N.  J.  Eq.  188;  Stock- 
toeil  V.  Carpenter,  27  Iowa,  119;  Ekitoardt  v. 
Williamson,  70  Ala.  146,  and  authorities  cited. 

Section  8019  of  the  Code  of  1886,  giving  to 
lien-holders  priority  of  right  as  to  the  building 
or  improvement  over  a  pre-existing  mortgage 
is  a  valid  exercise  of  legislative  power. 

Brooke  v.  Burlington  d  8.  W,  R.  Co.  101  U. 
S.  448,  25  L.  ed.  1057;  Newark  lAme  db  C  Co, 
V.  Morrieon,  supra;  McLaughlin  v.  Qreen,  48 


KoTS.— 3fec7kan(C8*  liens;  n^hen  superior  to  earlier 

mortgofiiies. 

The  general  rule  is  that  a  mechanics*  lien  is  Infe- 
rior to  a  prior  mortgage.  Prestoo  v.  Booora  Lodge 
No.  10 1. 0.  of  O.  F.  89  Gal.  116;  Henhee  v.  Hershey, 
15  Iowa,  186:  Hunger  v.  Curtis,  42  Hun,  466;  Coe  v. 
New  Jersey  Midland  R.  Go.  81  N.  J.  Bq.  107, 128; 
Folsom  V.  Cragen,  11  Colo.  206;  Choteau  v.  Thomp- 
son, 2  Ohio  St.  114;  Brooks  v.  Lester,  86  Md.  66:  Ry- 
der V.  Cobb,  68  Iowa,  286;  Lyle  v.  Ducombe,  5  Blnn. 
4W6:  Hoover  v.  Wheeler,  28  Miss.  114;  Jessup  v. 
Btoiie,18  WlB.466. 

This  is  true  as  to  an  equitable  mortgage.  Payne 
V.Wilson,  74  N.Y.  848. 

Under  California  Code  Civ.  Proc.,  1186,  a  mechan- 
ics* lien  is  inferior  to  a  prior  recorded  mortgage 
but  superior  to  an  unrecorded  one  of  which  the 
lienor  had  no  notice.  Williams  v.  Santa  Clara  Min. 
Asso.  66  CaL  198. 

Under  Oa.  Code,  H  1979, 1960,  repealing  the  Lien 
Law  of  1873,  which  gave  liens  on  improvements 
without  re^fcard  to  title,  a  mechanics*  lien  is  Inferior 
to  a  duly  recorded  prior  lien  or  incumbrance.  Na- 
tional Bank  of  Athens  v.  Danforth,  80  Gki.  66. 

In  Minnesota  It  is  held  that  a  statute  attempting 
to  make  a  mechanics*  lien  superior  to  prior  mort- 
gages without  the  consent  of  the  mortgagees  is  un- 
constitutional, and  it  cannot  be  sustained  as  giv- 
ing such  priority  In  respect  to  the  building  alone, 
although  the  provision  is  that  no  prior  incum- 
brance shall  operate  '*upon  the  building  erected  or 
material  furnished**  until  the  lien  Is  fatisfled.  The 
court  says  tile  constitutional  objection  would 
not  be  obviated  by  limiting  the  lien  to  the  build- 
ing. Meyer  v.  Berlandi,  1  L.  K.  A.  777, 89  Minn. 
488. 

Exeevtions  to  the  rule,  as  U)  buildinoB^  etc. 

But  in  several  states  statutes  similar  to  that  held 
unooostltutioiuU  in  Minnesota  have  been  enforced 

14L.  R.  A. 


without  serious  question  on  constitutional  grounds 
Under  the  Iowa  statute  a  lien  on  '^buildings,  erec* 
tions  or  Improvements**  made  is  as  to  the  lien  in- 
ferior, but  as  to  buildings  tor  erecting  which  the 
lien  is  claimed  superior,  to  prior  mortgages.  Stock- 
well  V.  Carp«mter,  27  Iowa,  119. 

Under  the  Ililnois  statutes  no  incumbrance  on 
land  c  m  operate  on  a  **buildlng  erected  or  materi- 
als furnished**  as  airalnst  a  lien  for  the  erection  of 
the  building  or  for  materials  furnished.  Gaty  v. 
Casey,  15  HI.  189;  Smith  v.  Moore,  26  III.  flGB;  Ray- 
mond V.  Swing,  Id.  848. 

The  Mis9iSBippl  statutes  providing  for  a  **lien  on 
buildings  and  materials**  which  shall  '^not  be  sub- 
ject to  any  other  lien  whatever**  created  in  the 
erection  of  a  building  is  paramount  to  all  prior 
liens  on  the  premises  so  far  as  the  building  is  con- 
cerned, but  subsequent  to  them  as  to  the  land. 
McLaughlin  v.  Green,  48  Miss.  175:  Otley  v.  Havi- 
land,  88  Miss.  19:  Ivey  v.  White,  50  Miss.  142;  McAl- 
lister  V.  Clopton,  51  Miss.  287. 

Under  the  Missouri  statutes  a  sale  to  enforce  a 
mechanics*  lien  may  give  title  to  the  buildings  and 
erections  superior  to  a  prior  mortgage  on  the  land. 
Crandall  v.  Cooper,  62  Mo.  478;  Smith  v.  Phelps,  68 
Mo.  686;  Kansas  City  Hotel  Co.  v.  Sauer,  66  Mo.  288. 

So  under  a  New  Jersey  Statute  declaring  that  on 
a  sale  to  enforce  the  lien  the  deed  shall  convey  the 
building  *'free  from  any  former  incumbrance  on 
the  land**  and  the  estate  in  the  lands  which  the 
owner  had  at  or  after  the  commencement  of  the 
buUding  subject  to  prior  incumbrances  a  mechan- 
ics* lien  on  the  building  is  superior  to  a  prior 
mortgage.  Newark  Lime  ft  C.  Co.  v.  Morrison,  13 
N.  J.  Bq.  188. 

'*  Buildings,  erections  or  improvements,**  within 
the  meaning  of  statutes  giving  a  lien  upon  them  su- 
perior to  a  prior  mortgage,  do  not  include  mere  re- 
pairs or  improvements  to  a  Imildlng  which  Was  on 
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Miss.  175;i«e3^y.  WhiU,  50  Miss.  146;  McAUU- 
Ur  V.  Clopton,  51  Miss.  257;  Otleyy,  Hadland, 
36  Miss.  19:  StoekweU  v.  Carpenter,  supra; 
Bradley  v.  Qimpmn,  98  HI.  98;  Oaty  v.  C&A?y, 
15  lU.  190;  Crandall  v.  Cooper,  62  Mo.  478; 
JSTaW  V.  MuUanphy  P.  M.  Co.  16  Mo.  App.  454; 
Welch  V.  Porter,  63  Ala.  225:  Turner  v.  Bobbins, 
78  Ala.  592;  Phillips,  Mechanics^  Liens,  §288. 
See  also  East  Tennessee^  F.  <fe  tf .  R,  Co,  v.  i?ra- 
«t^,  189  U.  S.  288,  85  L.  ed.  196. 

Opposed  to  ihis  array  of  authority  Meyer  v. 
Berlandi,  1  L.  R.  A.  777,  39  Minn.  438,  stands 
alone. 

Where  the  lien  exists  for  material  used  in 
completing  an  unfinished  building,  the  lien  ex- 
ists on  the  entire  building. 

Code  1886,  §§3018, 3019;  Equitable  Life  Ins. 
Co.  V.  8lye,  45  Iowa,  615. 

Where  a  lien  attaches  to  a  building,  that  is 
prior  to  a  roortnige,  a  foreclosure  of  the  mort- 
gage will  not  affect  a  lien. 

Hall  V.  St.  Louis  Mfg.  Co,  4  West.  Rep.  813, 
22  Mo.  App.  33;  Qaty  v.  Casey,  supra. 

While  the  mortgagee  had  priority  as  to  the 
land,  yet  the  Hen-bolder  had  priority  as  to  the 
building  or  improvement. 

Crandall  v.  Cooper,  Welch  v.  Porter,  Otley  v. 
Haviland,  Ivey  v.  White,  StockxoeU  ▼.  Carpen- 
ter and  Turner  v.  Bobbins,  supra. 

There  need  be  no  stipulation  for  a  lien,  nor 


need  the  contract  of  supply  be  made  with  a 
view  to  charging  the  property.  If  the  mate- 
rial was  furnished  "for  the  building"  and 
nothing  appears  "negativing  the  lien,"  the 
law  supplies  the  security  of  the  lien  and  will 
enforce  it  aeainst  the  property. 

Eufavla  Water  Co,  v.  Addyston  P,  dt  8.  Co. 
89  Ala.  552. 

T.  P.  Wimberley  permitted  Mulford  to  re- 
build and  allowed  him  to  exceed  the  insurance 
money  in  the  cost  of  the  dwelling.  While  the 
indebtedness  did  not  accrue  on  Wimberley's 
credit  and  he  is  not  personally  liable  therefor, 
he  is  estopped  to  deny  the  validity  and  priority 
of  these  liens,  enforced  in  this  cause.  There 
is  no  injustice  in  this,  since  Wimberley's  mort^ 
gage  security  is  thereby  enhanced.  L  nder  this 
state  of  facts,  no  statute  is  necessary  to  give 
priority. 

Bohn  Mfg.  Co.  v.  Kountze,  12  L.  R.  A.  33, 
80  Neb.  719;  MiUsap  v.  Ball,  30  Neb.  728; 
Henderson  v.  ConneUy,  11  West.  Rep.  729,  128 
111.  98;  HUl  V.  QiU,  40  Minn.  441;  Paulsen  v. 
Mamke,  126  111.  72. 

A  mortgagor  in  possession  is  the  "owner'* 
within  the  meaning  of  the  law  and  may  put  a 
lien  upon  the  property  by  a  contract  for  mate- 
rials. 

Otley  V.  Haviland,  36  Miss.  19;  StoekweU  v. 
Carpenter,  27  Iowa,  119. 


the  land  when  the  mortgra^re  was  made.  GetobeJl 
V.  Allen,  84  Iowa,  550;  Dugao  v.  Soott,  87  Mo.  App. 
668;  Haeuflsler  v.  Thomas,  4  Mo.  App.  465;  Taylor 
V.  BurlinertoD,  C.  H.  &  M.  R.  Co.  4  Gent.  L.  J.  530. 

But  under  the  Illinois  statute  preferrinK  a  lien  on 
a  **buildinflr  erected  or  materials  furnished**  to  any 
prior  liens  a  lien  for  the  improvement  of  a  build- 
ing already  on  the  ground  and  covered  by  a  mort- 
sage  is,  under  the  Illinois  statute,  prior  to  tl^e  mort- 
firage  as  to  such  proportion  of  the  total  proceeds  of 
the  premises  as  the  value  added  by  the  improve- 
ment is  to  the  value  of  the  premises  before  im- 
provement. Croskey  v.  Northwestern  Mfif.  Co.  48 
lU.  48L 

And  a  lien  for  machinery  furnished  as  part  of  a 
building  in  process  of  construction  is  for  a  **bulld- 
ing  or  improvement"  which  is  superior  under  the 
Missouri  statutes  to  a  prior  mortga^  on  the  land. 
Hall  V.  MuUanphy,  P.  Mill  Co.  16  Mo.  App.  454;  HaU 
V.  St.  Louis  Mfff.  Co.  4  West.  Rep.  818, 22  Mo.  App. 
33. 

So  a  lien  for  mantels  and  errates  used  In  the  con- 
struction of  buildings  is  superior  to  a  prior  mort- 
gaffe  so  far  as  the  buildings  are  concerned.  Mo- 
Adow  V.  Sturtevant,  41  Mo.  App.  220. 

And  bolting  doth  used  in  the  machinery  of  a 
flouring  mill  may  be  the  subject  for  a  mechanics* 
lien  which  will  be  superior  to  a  prior  incumbrance 
so  far  as  the  building  is  concerned.  Heidegger  v. 
Atlantic  Mill.  Co.  16  Mo.  App.  827. 

But  a  mechanics*  lien  for  materials  furnished  for 
the  improvement  or  enlarsrement  of  a  building  is 
not  superior  to  an  existing  mortgage,  as  a  Uen  for 
''buildings,  erections,  or  improvementa."  even 
though  the  building  be  changed  so  that  very  little 
of  the  orlfirinal  structure  remains.  Equitable  Life 
Ins.  Co.  v.  Siye,  45  Iowa,  615. 

A  mechanics*  Hen  on  a  railroad  is  superior  to  a 
prior  mortgage  as  to  what  the  lienor  puts  upon  the 
land  under  the  Iowa  statute  giving  such  liens  a 
preference  to  all  other  liens,  etc.,  as  to  the  build- 
ing, erection  and  Improvement  for  which  the  lien 
IS  claimed.  Brooks  v.  Burlington  &  S.  W.  R.  Co. 
101 U.  S.  443, 25  L.  ed.  1057. 

The  provision  of  the  Iowa  statutes  as  to  the  su- 

14  L.  H.  A. 


periorlty  of  a  mechanics*  Hen  over  prior  mortgages 
as  to  buildings  has  no  application  where  foreclose 
ure  and  sale  have  taken  place  before  any  materials 
are  furnished.    Low  v.  Barnes,  60  Iowa,  28B. 

The  discretion  of  the  oourt  under  M1ller*s  Code 
Iowa,  •  577,  to  direct  the  separate  sale  under  execu- 
tion of  an  independent  building,  erection  or  im- 
provement placed  upon  mortgaged  land  will  not 
be  exercised  where  the  premises  are  not  sufficient 
to  pay  both  the  Hen  and  the  mortgage,  but  in  such 
case  the  mortgage  is  a  flrst  lien  on  the  whole  prop- 
erty.   Miller  V.  Seal,  71  Iowa,  802. 

The  word  ''land**  in  the  IlUnois  statutes  giving- 
previous  incumbrances  a  preference  as  to  the  value 
of  the  land  at  the  time  of  making  a  contract  by 
which  a  Hen  is  created  means  premises  including 
such  buildings  as  are  then  upon  it.  Croekey  v. 
Northwestern  Mfg.  Co.  48  HI.  481:  Bradley  v.  Simp- 
son, 93  111.  93. 

The  distributive  shares  of  a  Hen  for  new  build- 
ings erected  on  mortgaged  premises  and  of  the 
mortgage  are  according  to  the  proportionate  val- 
ues of  the  buildings  and  of  the  land.  North  Presby. 
Church  V.  Jevne,  82  Til.  214,  88  Am.  Dec.  2BL 

A  statute  preferring  mechanics*  Hens  to  mort- 
gages for  advances,  except  for  the  actual  value  of 
the  land,  is  inapplicable  to  ground  rents  although 
reserved  to  secure  future  advances  for  buildings,  as 
weU  as  for  the  value  of  the  lots.  Hinohman  v. 
Mlshoe  and  Cunningham  v.  Gibson,  47  Phila.  Leg. 
Int.  414. 

In  connection  with  these  cases  which  sever  build- 
ings from  land  as  to  priority  of  Hens,  it  may  be  no- 
ticed that  under  the  Alabama'Code.  SS  8440-8161,  a 
lien  on  buildings  may  be  perfected  without  per- 
fecting it  on  the  land,  as  for  instance  where  the 
land  is  not  sufficiently  described.  Turner  v.  Rob- 
bins,  78  Ala.  502. 

Unrecorded  mortgages. 

A  oontractor*8  notice  of  an  unrecorded  prior 
mortgage  will  prevent  him  from  obtaining  a  Hen 
superior  thereto.    Kelly*s  App.  (Pa.)  2  Cent,  Rep. 

77. 
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The  lien  is  spread  overall  the  property  with 
which  the  materials  have  become  inseparably 
connected. 

Phillips,  Mechanics'  Liens,  §§181,  251;  2 
Jones.  Liens,  §  1373. 

Coleman,  J.,  delivered  the  opinion  of  the 
court: 

The  agreetl  facts,  as  we  construe  them,  are 
substantially  as  follows:  On  the  2dth  day  of 
October,  1^9.  one  R.  M.  Mulford,  being  then 
the  owner  in  fee  of  a  lot  and  dwelling  and  other 
improvements  thereon  in  the  city  of  Birming- 
ham, obtained  a  loan  of  $4,000  from  T.  P.  Wim- 
berley,  and  secured  the  same  by  a  mortgage  of 
the  lot,  dwelling,  and  improvements,  and,  as  a 
further  security,  the  mortgage  provided  that 
the  dwelling  should  be  insured  for  the  benefit  of 
the  mortgagee.  The  mortgage  was  regularly 
acknowledged  and  rccorderl.  Before  the  2d 
day  of  June,  1890,  the  dwelling  was  partly  de- 
stroyed by  fire,  and  from  the  policy  of  insur- 
ance $2,664  was  realized.  By  agreement  be- 
tween Wimiierley,  the  mortgagee,  and  Mul- 
ford, the  mortgagor,  Mulford  was  permitted 
to  use  the  insurance  money  in  rebuilding  bis 
dwelling:  it  being  expresslv  agreed  that  the 
new  building  should  stand  m  the  place  of  the 
burned  dwelling,  and  be  subiect  to  the  mort- 
gage in  the  same  manner.  Mulford  expended 
the  insurance  money  without  completinfir  the 
dwelling,  and,  without  the  consent  or  knowl- 


edge of  his  mortgagee,  incurred  the  indebted- 
ness sued  upon,  for  its  completion.  Com- 
plainants Mayberry  and  others,  whose  claims> 
aggregate  about  $600,  filed  their  bill  to  enforce 
a  lien  for  material  furnished  for  the  completion 
of  the  building.  The  city  court  granted  relief 
to  the  complainants,  holding  that  their  lien  for 
materials  extended  to  the  entire  building,  and 
was  superior  and  prior  to  that  of  the  mortgage. 
The  decree  of  the  court  is  assigned  as  error. 

Section  3018,  Code,  declares  that  every  me- 
chanic or  other  person  who  shall  do  or  perform 
any  work  or  labor  upon,  or  furnish  any  mate- 
rial, fixtures,  .  .  .  for,  any  building  or 
improvements  upon  land,  or  for  repairing  the 
same,  .  .  .  shall  have  a  lien  therefor  on 
such  building  or  improvement,  and  on  the  land 
on  which  the'  same  is  situated,  to  the  extent  in 
ownership  of  all  the  right,  title,  and  interest 
owned  therein  by  such  owner  or  proprietor, 
etc.  The  lien  for  repairs,  by  this  section,  is  as 
extensive  as  that  given  for  mateiials  or  fix- 
tures furnished  for  the  building  or  improve- 
ment Section  3019  of  the  Code,  fixing  the 
priority  of  liens,  declares:  **Such  lien  as  to 
the  land  shall  have  priority  over  all  other  liens, 
mortgages,  or  incumbrances  created  subse- 
quent! v  to  the  commencement  of  the  work  on 
the  building  or  improvement,  or  repairs  there- 
to; and,  as  to  the  building  or  improvement,  it 
shall  have  priority  over  all  other  liens,  mort- 
gages, or  incumbrances,  whether  existing  at 


When  mortoaoe  ia  prior  or  earlier  in  time. 

This  matter  depends  of  course  upon  the  statutory 
provisions  under  which  the  liens  ore  created. 

Under  the  Maflsaohusetts  statutes  a  Hen  created 
under  a  contract  has  priority  over  a  mortgage  ex- 
ecuted after  the  contract  was  made.  Dunklee  v. 
Crane,  108  Mass.  470. 

So  work  done  after  a  mortflrage  was  made  under 
a  contract  made  before  the  mortgage  gives  a  lien 
superior  to  the  mortgage  under  the  New  Hamp- 
shire statute  giving  a  lien  for  work  or  materials 
'*b3' virtue  of  a  contract  with  the  owner."  Ches- 
hire Prov.  Inst.  V.  Stone,  62  N.  H.  865. 

The  lien  attaches  under  the  North  Carolina  stat- 
utes at  the  time  materials  begin  to  be  furnished  so 
as  to  make  it  superior  to  a  mortgage  made  after 
that  time  and  before  notice  of  the  lieu  was  filed. 
Chad  bourn  v.  Williams,  71  N.  C.  444. 

So  in  Colorado.    Mellor  v.  Valeatine,  8  Colo.  265. 

A  mechanics*  lien  for  work  done  and  materials 
furnished  in  constructing  a  building  without  In- 
terruption is  superior  for  the  whole  amount  to  a 
mortgage  given  after  the  cellar  was  dug  and  the 
foundation  commenced^  where  the  statute  provides 
that  such  liens  shall  extend  for  materials,  work, 
etc.,  furnished  before  any  other  lien  which  orig- 
inates, after  the  commencement  of  the  erection  or 
construction  of  a  building,  etc.  Basset t  v.  Swarts, 
17  R.  I. — . 

And  under  North  Dakota  statutes  a  lien  for 
labor  and  materials  furnished  after  a  mortgage 
was  given,  but  which  are  used  in  the  construction 
of  a  building  commenced  before  it  was  given,  is 
superior  to  the  mortgage.  Haxtun  Steam  Heater 
Co.  v.  Gordon  iN.  Dak.)  Nov.  18, 1891. 

See  also  infra  as  to  purchase- money  mortgages. 

But  a  Hen  for  materials  furnished  to  the  owner 
will  not  relate  back  to  the  time  a  building  was  com- 
menced under  a  contract  witn  a  third  person  to  do 
the  work  only.    Welch  v.  Porter,  63  Ala.  225. 

Liens  for  additional  buildings  on  a  changre  of  the 
plan  of  a  manufacturing  establishment  attach  at 
the  time  of  the  change  so  as  to  be  inferior  to  a 
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mortgage  given  before  that  time.    Norris^s  App. 
30  Pa.  122. 

Where  the  statutes  provide  that  a  lien  shall  take 
effect  upon  filing,  it  would  seem  that  the  time  of 
filing  would  control  in  determining  the  question  of 
priority  between  the  lien  and  a  mortgage. 

Mortoaoe  for  advanccf, 

A  mortgage  made  In  good  faith  for  advances  of 
money  for  buUding,  which  are  actually  made  after- 
wards, is  superior  to  the  lien  of  a  contractor  who 
has  notice  of  the  mortgage.  Piatt  v.  Griffith,  27 
N.  J.  Eq.  207;  Taylor  v.  LaBar,  26  N.  J.  Eq.  222;  Wis- 
consin P.  Mill  Co.  V.  Schuda,  72  Wis.  277. 

A  recorded  mortgage  for  subsequent  advances 
to  be  used  for  building  is  superior  to  Hens  for  build- 
ing, although  the  mortgage  did  not  show  for  what 
it  was  given  and  the  accompanying  contract  was 
not  recorded.    Moroney*3  App.  24  Pa.  372. 

A  defeasible  deed  of  premises  on  which  an  un- 
completed building  stands,  given  to  secure  a  loan 
used  in  completing  the  building,  is  subject  to  liens 
made  in  such  completion,  fuquay  v.  Stickney,  41 
Cal.  663. 

Purchaie-moncy  mortaages, 

A  purchase-money  mortgage,  recorded  when  the 
deed  to  the  premises  is  recorded,  is  superior  to  a 
lien  for  work  done  before  such  recording.  Oliver 
V.  Davy.  84  Minn.  282. 

A  purchase-money  mortgage  given  simultaneous- 
ly with  the  deed,  is  su  perior  to  a  mechanics*  lieu  cre- 
ated by  the  purchaser,  although  work  may  have 
previously  begun.  Steininger  v.  Raeman,  28  Mo. 
App.  694;  Rees  v.  Ludington,  18  Wis.  276,  80  Am. 
Dec.  741. 

But  under  a  statute  providing  that  mechanics* 
liens  shall  be  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  attaches  after  materials 
are  commenced  to  be  furnished,  such  a  lien  is  su- 
perior to  a  purchase-money  mortgage  executed  at 
the  time  of  the  conveyance,  but  after  some  mate- 
rials for  which  the  lien  is  claimed  are  furnished. 
Avery  v.  Clark,  87  CaL  819.  B.  A.  R. 
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the  time  of  the  commenoement  of  such  work 
or  subsequeDtly  created."  The  terms  "build- 
log  or  {mprovement/'  as  here  used,  are  not 
necessarily  synonymous,  and  have  a  di£Ferent 
signification  from  '^repairs  thereto/'  although 
repairs  ordinarily  may  be  an  improvement. 
The  term  "buildmg"  refers  to  an  independent 
erection  upon  the  land.  An  improvement  ma^ 
be  an  independent  structure  or  addition,  and  it 
may  be  an  addition  to  or  mere  betterment  of  a 
building  or  improvement  already  made,  and 
not  included  in  ''repairs  thereto." 

The  statute  contemplates  different  conditions 
of- the  realty  at  the  time  of  the  commencement 
of  work  by  the  mechanic,or  when  the  materials 
are  furnished,  or  repairs  thereto  are  made: 
ftr8t,  when  there  is  no  lien  or  incumbrance  up- 
on the  land  at  the  time  the  building  or  im- 
provement) or  repairs  are  commenced;  second, 
when  there  is  a  lien  upon  the  land,  and  other 
and  independent  buildings  or  improvements 
are  subsequently  commenced;  third,  when 
there  is  a  lien  upon  the  land,  and  building  or 
improvements  thereon,  and  further  improve- 
ments or  repairs  are  subsequently  commenced. 
The  word  *iand/'  as  used  in  sections  8018  and 
8019,  has  its  common-law  meaning,  and  in- 
cludes all  buildings  or  improvements  on  the 
land  at  the  time  of  the  commencement  of  the 
work,  or  when  materials  are  furnished.  Un- 
der the  first  condition,  by  virttie  of  section 

8018  of  the  Code,  a  lien  is  given  upon 
the  building  or  improvement  and  land,  not 
only  for  the  work  done  and  materials  fur- 
nished, but  for  repairs  made;  and  by  section 

8019  of  the  Code,  this  lien  has  preference  over 
all  subsequent  liens  or  mortgages.  The  lien 
may  be  enforced,  if  necessary,  by  a  sale  of  the 
entire  property.  Under  the  second  condition, 
for  the  erection  of  an  independent  building  or 
improvement,  a  mechanic's  or  materialman's 
lien  is  given  upon  the  building  or  improve- 
ment, which  is  declared  to  be  superior  to  any 
existing  lien  upon  the  land.  The  statute  pro- 
vides that  this  lien  may  be  enforced  by  a  sale 
of  the  building  or  improvement,  and,  if  neces- 
sary, the  purcnaser  has  authority  to  remove  it 
from  the  land.  The  other  condition  is  when 
there  is  a  lien  for  an  improvement,  which  is  a 
mere  betterment  of  a  bunding  or  improvement, 
or  when  there  is  a  lien  for  ''repairs  thereto," 
upon  which  there  is  an  existing  mortgage  or 
lien,  before  or  at  the  time  the  improvements  or 
repairs  are  commenced.  The  statute  as  clearlv 
declares  the  lien  for  an  improvement  which  fs 
a  mere  addition  or  betterment  of  a  building  or 
improvement,  or  for  repairs  thereto,  as  it  does 
upon  a  building  or  improvement  wholly 
erected;  and  it  is  the  duty  of  the  courts  to  pro- 
tect and  enforce  the  liens  as  far  as  it  can  be 
done  legally,  and  without  interfering  with 
vested  interests  or  impairing  the  obligation  of 
contracts. 

To  determine  the  respective  rights  of  the 
holders  of  the  different  liens  in  the  cases  last 
enumerated  is  the  question  presented  by  the 
record  for  adjudication.  Section  8019,  supra, 
fixing  the  pnority  of  the  liens,  uses  the  term 
"such  lien."  The  Hen  given  to  which  the 
words  "such  lien"  refer,  and  its  extent,  is  de- 
clared and  defined  in  the  previous  section, 
8018,  in  the  following  words:  "Shall  have  a 
lien  therefor  on  such  building  or  improvement, 
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and  on  the  land  on  which  the  same  is  situated, 
to  the  extent  in  ownership  of  all  the  right,  title, 
and  interest  owned  therein  by  such  owner  or 
proprietor."  The  italics  are  ours.  "Such 
lien,"  the  priority  of  which  is  fixed,  and  pro- 
vision for  its  enforcement  made  in  section  8019, 
is  limited  by  section  3018  to  the  riirht,  title  and 
interest  of  the  owner  or  proprietor  in  the 
"building  or  improvement,  and  the  land  on 
which  the  same  is  situated."  This  must  neces- 
sarily be  correct,  otherwise  the  owner  of  a  life 
estate  in  a  block  of  buildings,  by  a  contract 
for  improvements  or  repairs,  might  have  all 
the  buildings  sold  and  removed  'from  the 
premises,  to  the  entire  destruction  of  the  prop- 
erty of  the  remainderman;  or  a  vendor  who 
retains  the  vendor's  lien,  might  be  improved 
out  of  his  security,  without  fault  or  neglect  on 
his  part.  Under  this  view,  the  question  arises, 
What  operation  will  be  given  to  that  part  of 
section  8019  which  provides,  "as  to  the  building 
or  improvement,  it  shall  have  priority  over  all 
other  liens,"  etc.  ?  The  lien  can  have  no  force 
beyond  its  extent,  and  its  extent  is  upon  the 
whole  building  or  improvement,  except  as  de- 
clared and  limited  by  section  8018.  There  are 
many  conditions  in  which  the  lien  can  be  en- 
forced by  a  sale  of  the  buildings  or  improve- 
ments, as  provided  in  the  statutes,  and  with- 
out injury  to  any  creditor  or  owner  of  the  land 
or  remainder  interest.  To  have  a  proper  un- 
derstanding of  the  statute,  the  two  sections 
must  be  construed  together,  and  with  refer- 
ence to  the  existing  law  intended  to  be 
changed,  and  the  protection  to  mechanics  and 
materialmen  intended  by  the  statute.  At 
common  law,  a  mortgage  or  lien  upon  land 
carried  with  it  not  only  the  buildings  or  im- 
provements erected  thereon  at  the  time,  but  all 
subsequent  buildings,  improvements,  or  repairs 
thereto,  merged  into  the  realty,  and  became 
subject  to  the  mortgage,  and  this  is  the  law 
novir,  except  so  far  as  changed  by  statute  or 
agreement  of  parties.  The  lien  of  mechanic 
or  materialmen  is  purely  statutorv,  and  its  op- 
eration and  extent  are  defined  and  limited  by 
statute.     Copeland  v.  Kehoe,  67  Ala.  597. 

There  was  no  injustice  or  injury  in  giving 
to  mechanics  and  materialmen  a  prior  lien 
upon  buildings  or  improvements  wholly  erected 
by  them  against  existing  mortgages  or  liens, 
or  in  declaring  a  prior  lien  upon  the  land  as 
against  the  mortgages  and  liens  subsequently 
obtained.  As  against  a  prior  mortgage  or  in- 
cumbrance of  the  land,  the  equity  and  policy 
of  the  statute  which  secures  the  mechanic  s 
and  materialman's  lien  rest  upon  the  principle 
that  no  injustice  is  done  in  preventing  the 
holder  of  the  older  lien  from  appropriating 
the  labor  and  material  of  others,  by  which  his 
security  is  enhanced,  without  compensation. 
It  would  be  inequitable  to  hold  that  a  mechanic 
or  materialman  can  appropriate,  as  compensa- 
tion for  his  labor  and  material,  the  estate  of 
an  innocent  prior  mortgagee;  or,  as  was  forcibly 
statdd  in  Wele?i  v.  Porter,  88  Ala.  282,  "  to 
hold  that  a  subsequent  contractor  or  material- 
man could  acquire  a  lien  which  would  take 
precedence  over  an  intervening  incumbrance 
.  .  .  would  shock  the  moral  sense  of  the  pro- 
fession, and  fail  to  carry  out  the  intention  of 
the  Legislature."  The  purpose  of  the  Act  was 
to  intervene  in  favor  ol:  the  mechanic  or  ma. 
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teriaiman,  and  secure  to  faim  a  paramount 
lien  upon  what  be  put  upon  the  laud  in  the 
way  of  *'  buildings  or  improvements  or  repairs 
thereto,"  and  to  prevent  the  operation  of  the 
common  law,  which,  without  the  Act,  would 
give  an  existing  mortgage  or  lien  a  priority 
over  it.  The  property  improved  in  such  cases 
merges  into  the  realty,  but  subject  to  the  me- 
chanics' lien  to  the  extent  of  the  value  of  the 
improvements.  It  was  to  protect  those  by 
whose  labor  and  materials  the  value  of  the 
property  was  increased,  as  far  as  x)ossib]e,  to 
the  extent  of  the  enhanced  value  of  the  prop- 
erty. When  a  building  or  improvement,  as 
an  entirety,  is  placed  upon  or  added  to  land 
under  mortgage.such  building  or  improvement 
may  be  sold  and  removed  without  affecting 
the  mortgage  security.  Where  the  improve- 
ment is  a  mere  betterment,  or  where  repairs 
are  made  upon  a  building,  or  improvement 
upon  which  there  is  a  valid  Tien,  and  the  owner 
has  only  a  qualified  right,  it  would  be  unjust 
and  inequitable  in  many  cases,  and  against  the 
plain  provision  of  section  8018,  to  enforce  the 
lien,  and  give  it  priority  on  the  entire  building 
or  improvement.  It  would  be  appropriating 
one  man's  property  to  pay  the  debts  of  another, 
without  his  knowledge  and  consent. 

The  statute  of  Iowa,  in  regard  to  mechanics' 
liens,  is  very  similar  to  the  statute  of  this 
State.  See  Revision  Iowa,  §^  1846, 1855.  In 
the  case  of  OetcheU  v.  Allen,  34  Iowa,  659,  it 
was  held  a  mechanics'  lien  for  work  or  mate- 
rial furnished  in  making  additions  or  repairs 
to  a  building  is  not  entitled  to  preference,  as 
against  the  entire  building,  over  a  prior  mort- 
gage on  the  premises;  that  the  word  **  im- 
provement," as  used  in  the  statute,  did  not 
apply  to  an  addition  or  betterment  of  a  build- 
ing, but  to  some  independent  structure  on  the 
land.  This  ruling  was  afterwards  affirmed  in 
Neilson  v.  Iowa  Eastern  R.  Co,,  44  Iowa,  77. 
In  the  case  of  Equitable  L.  Ins.  Co.  v.  8lye,  45 
Iowa.  615,  it  was  held  that  a  mechanics'  lien 
for  materials  furnished  for  the  improvement 
or  enlargement  of  a  building  does  not  lake 
priority  over  an  existing  mortgage,  and  this 
rule  prevails,  even  though  the  building  be 
changed  so  that  verv  little  of  the  original 
structure  remains.  l*he  Iowa  courts  have 
not  given  to  the  word  ''improvement"  the 
same  extensive  definition  as  that  given  to  it 
by  this  court.  We  do  not  see  that  the  difficulty 
of  construing  and  applying  the  statute  is  in 
any  way  relieved  by  confining  **  improvement" 
to  independent  structures  or  erections.  The 
Iowa  statute  provides  a  lien  for  **repairs"  to 
the  same  extent  as  our  statute,  and  the  lien 
given  for  repairs  like  ours  is  the  same  as  that 
for  **  building  or  improvements." 

The  Missouri  statute  is  also  substantially 
the  same  as  that  of  this  State.  In  the  case  of 
OrandaU  v.  Cooper,  62  Mo.  478,  the  facts  were 
that  Cooper,  a  mortgagor,  contracted  for  im- 
provements in  putting  up  a  fence  on  the  mort- 
gaged premises.  The  question  arose  as  to  the 
priority  of  the  mortgage  lien  and  the  me- 
chanics' lien.  The  court  held  the  mechanic 
acquired  no  greater  interest  in  the  realty  than 
Cooper,  the  mortgagor,  possessed,  viz.,  the 
eguity  of  redemption,  or  a  right  to  the  premises 
after  the  trust  lien  was  paid  off.  The  court 
further  held  that  the  mechanic  might  have  en- 
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forced  his  lien  upon  the  fence  and  recovered  it. 
The  case  is  cited  to  show  that  the  mechanics' 
lien  is  limited  to  the  extent  of  ownership  of  the 
owner  of  the  land  as  against  a  prior  mortgap^e. 
In  the  case  of  Haeusaler  v.  Thomas,  4  Mo.  A  pp. 
463,  the  same  question  was  directly  involved. 
The  different  sections  of  the  Missouri  statute 
are  set  out  in  the  opinion,  and  we  find  no  ma- 
terial difference  in  the  statutes  quoted  from 
that  of  this  State.  The  second  section  of  the 
Missouri  statute,  as  section  8018  of  the  Co(ie 
of  Alabama,  limits  the  mechanics'  lien  **to 
the  extent,  and  only  to  the  extent  of  all  the 
right,  title,  and  interest  owned  therein  by  the 
owner  or  proprietor  of  such  building,  erection 
or  improvement,"  etc.  The  third  section  of 
the  Missouri  statute  declares  that  "the  lien 
for  the  things  aforesaid  or  work  shall  attach 
to  the  buildings,  erections  or  improvements, 
for  which  they  were  furnished  or  the  work  was 
done,  in  preference  to  any  prior  lien  upon  the 
land  upon  which  said  buildings,  erections,  im- 
provements have  been  erected  or  put,"  etc. 
The  statute  goes  on  to  prescribe  for  the  sale 
and  removal  of  the  buildings  or  improvements 
in  the  same  language  as  that  used  by  our  stat- 
ute. The  court  held  that  the  two  sections 
must  be  construed  together,  and  that  the  sec- 
ond section  could  not  be  set  at  naught  in  con- 
struing the  third  section,  ^^ving  priority  to  the 
lien,  and  to  hold  otherwise  would  impair  ihe 
obligation  of  a  contract.  The  conclusion  of 
the  court  is  that  the  third  section  does  not  give 
a  mechanics'  lien  for  repairs  upon  an  existing 
building,  to  the  prejudice  of  rights  previously 
acquired  by  a  mortgagee,  though  it  does  give 
him  a  lien  upon  a  building  erected  by  him 
subsequent  to  the  mortgage.  We  approve 
of  the  conclusion  of  the  court,  as  we  have 
stated  that  conclusion  above.  The  same  gen- 
eral principle  is  recognized  in  the  case  of 
StdniTiger  v.  Baenian,  28  Mo.  App.  594. 

The  Supreme  Court  of  Minnesota,  in  the 
case  of  Meyer  v.  Berlandi,  and  of  Bohn  Mfg. 
Co.  V.  Jameson,  39  Minn.  488,  1  L.  R.  A.  777, 
held  the  statute  of  the  State,  in  so  far  as  it  as- 
sumes to  give  a  mechanics'  lien  precedence 
over  prior  incumbrances,  to  be  unconstitutional 
and  void.  The  reasoning  of  the  court  in  this 
opinion  is  to  the  effect  that  such  an  act  impairs 
the  obligation  of  contracts,  and  devests  settled 
rights  of  property.  The  view  we  take  of  our 
statute,  as  applied  to  the  facts  of  this  case,  do 
not  require  a  decision  of  this  question,  as  we 
are  of  opinion  that  the  lien  may  be  enforced 
without  devesting  vested  rights,  or  impairing 
the  obligations  of  a  contract.  We  hold  the 
meaning  and  intention  of  our  statute  is  to  give 
the  anterior  incumbrance  priority  upon  what 
it  embraced  when  the  mechanics*  lien  com- 
menced, and  the  mechanic's  or  materialman's 
lien  or  for  ** repairs  thereto"  priority  over 
what  is  added,  either  as  a  building  or  improve- 
ment or  repairs.  It  would  be  in  violation  of 
the  plain  language  of  the  statute  to  permit  a 
mortgagee  to  appropriate  to  the  payment  of 
his  debt  not  only  the  property  covered  by  his 
mortgage,  and  upon  which  he  relied  as  securi- 
ty, but  also  the  additional  security  furnished 
by  the  mechanic  or  materialman;  and  it  would 
be  Inequitable  and  contrary  to  law  to  apply 
the  mortgagee's  prior  security  to  the  payment 
of   the  mechanic's  or   materialman's  claim. 
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The  rights  of  both  may  be  adtusted  and  pre- 
served in  a  court  of  equity.  This  oonclusioD 
is  entirely  consistent  with  the  case  of  Turner 
V.  Bobbins,  78  Ala.  592.  The  facts  in  that  case 
show  that  the  mortgage  was  upon  a  naked  lot, 
and  the  mechanics'  Sen  was  given  a  preference 
upon  a  building  subsequently  erected.  The 
same  principle  applied  in  the  case  of  StackweU 
V.  Carpenter,  27  Iowa,  119,  to  which  we  have 
been  referred.  There  the  vendors'  lien  was 
upon  a  naked  lot,  and  the  buildings  afterwards 
erected. 

Cases  will  arise  under  our  construction 
which  involve  difficulty  in  the  adjustment 
of  the  equities  of  the  parties,  and  enforcing 
their  respective  priorities;  but  the  statute 
is  plain  in  declaring  the  lien  for  materials 
and  repairs  and  fixing  its  priority.  The  stat- 
ute is  not  unconstitutional,  as  we  construe  it, 
and  should  be  enforced  in  all  cases  where  it 
can  be  done  within  constitutional  limits.  The 
statute  makes  no  provision  for  adjusting  pri- 
orities of  liens  in  courts  of  common  law,  and 
the  power  of  a  court  of  law,  without  addi- 
tional legislation,  is  not  sufficient  in  all  cases. 
If  the  building  or  improvement  is  a  separate, 
independent  erection  or  structure,  it  may  be 
sold  under  execution  from  a  court  of  law,  and 
removed.  If  the  mechanics'  lien  be  for  a 
mere  betterment  of  a  building  or  improvement 
or  for  repairs  thereto,  upon  which  there  is  an 
existing  mortgage,  the  priority  of  the  lien  can- 
not be  adjusted  and  protected  in  a  court  of 
law.  A  purchaser  at  a  mortgage  sale, foreclosed 
by  a  power  contained  in  the  mortgage,  would 
not  destroy  the  mechanics'  lien,  further  than  as 
to  his  right  to  redeem.  Any  other  lien  the 
statute  gives  him  would  continue  and  follow 
the  property.  There  is  no  doubt  but  that  the 
mortgagee  may  also  redeem  the  property  from 
under  the  mechanics'  lien  which  is  prior  to  his 
lieD.  The  mortgagee's  lien  is  superior  and 
prior  to  the  property  covered  by  the  mortgage 
before  the  mechanics'  or  materialman's  lien 
attached,  and  subordinate  to  the  lien  given  to 
the  mechanic  or  materialman  for  what  he 
added,  and  so  the  lien  of  the  mechanic  or 
materialman  is  upon  the  whole  property,  but 
subordinate  to  the  mortgage  as  to  the  property 
covered  bv  the  mortgage  when  his  lien  at- 
tached, 'fhis  is  the  condition  of  the  property, 
and  the  relative  rights  of  both  are  fixed  by 
statute,  and  the  only  question  is  as  to  the  pow- 
er of  a  court  of  equity  to  preserve,  adjust,  and 
enforce  the  respective  rights  of  all. 

When  the  jurisdiction  of  a  court  of  equity 
is  invoked,  all  parties  in  interest  may  be  made 
parties,  and  the  court  of  chancery,  by  reason 
of  its  elastic  power,  has  authority  to  so  frame 
its  orders  and  decrees  as  to  ascertain,  adjust 
and  ptotect  every  interest  and  priority.  In  ad- 
justing the  equities  between  a  prior  bona  fide 
mortgagee  of  the  land,  as  we  have  defined 
"land,"  and  the  holder  of  a  mechanics'  or  mate- 
rialman's lien  for  betterment  of  or  repairs  to  a 
building  or  improvement, the  court  is  not  bound 
by  the  contract  between  a  contractor  or  the 
owner  of  the  land  and  the  mechanic  or  material- 
man. As  between  the  latter,  judgment  will  be 
rendered  according  to  contract,  but  as  to  the 
mortgagee  this  contract  is  res  inter  alias  acta. 
It  is  clear,  under  general  principles,  the  mort- 
gagee, by  paying  the  mechanics'  lien,  could 
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subject  the  whole  propecty  to  bts  lien;  and 
there  is  no  reason  why  the  mechanic  or  ma- 
terialman could  not  redeem  the  property  from 
under  the  mortgage,  so  as  to  subject  the  eptire 
property  to  his  claim.  Under  the  rule  de- 
clared, to  adjust  the  equities  of  the  mortgagee 
and  mechanic  or  materialman,  the  court  should 
order  a  reference,  to  ascertain  the  value  of  the 
building  or  improvement,  without  estimating 
the  increased  value  added  by  the  improvements 
or  repairs  which  are  subject  to  the  prior  lien 
of  the  mechanic  or  materialman,  and  also  its 
value  including  that  added  by  the  material  or 
repairs.  If  the  proof  shows  the  value  has  not 
been  enhanced  by  the  material  fiumished  or  re- 
pairs made,  the  materialman  or  mechanic  gets 
nothing  as  against  the  prior  mortgage.  On 
the  other  hand,  if  the  proof  shows  that  without 
the  improvements  or  repairs  the  property 
would  not  be  so  valuable  as  with  them,  the 
mechanic's  or  materialman's  lien  has  priority 
on  the  increased  value,  and,  in  proportion  as 
the  building  or  improvement  is  increased  in 
value  by  the  material  furnished  or  repairs  made, 
the  rule  is  furnished  for  declarinir  the  relative 
rights  and  interest  of  the  parties  in  the  build- 
ing or  improvement.  If  the  building  or  im- 
provements are  sold  by  the  decree  of  the 
court,  the  proceeds  can  be  easily  adjusted.  As 
stated  before,  the  power  of  the  chancery  court 
is  not  limited  to  a  sale  of  the  property.  In 
some  cases,  as  where  the  mechanics'  claim  was 
due,  and  the  property  was  covered  by  a  mort- 
gage of  prior  date,  but  which  did  not  mature 
until  some  time  in  the  future,  or  where  the 
owner  had  only  a  life-time  estate  in  the  build- 
ing, it  might  he  more  equitable  and  necessary, 
in  order  to  protect  the  interest  of  all  parties,  to 
adopt  the  rule  laid  down  in  Hoot  v.  aorrell,  1 1 
Ala.  886,  and  rent  out  the  property.  The  re- 
fusal of  a  mortgagee  to  foreclose  his  mortgage 
cannot  operate  to  defeat  the  power  of  a  court 
of  equity  to  take  care  of  the  prior  lien  of  a 
mechanic  or  materialman.  The  form  of  the 
decree  enforcing  the  liens  will  depend  more  or 
less  upon  the  proof  as  to  the  particular  estate 
of  the  owner,  the  condition  of  the  property, 
and  the  character  of  the  confficting liens.  AH 
these  must  be  considered,  and  perhaps  cases 
will  arise  into  which  other  considerations  will 
enter.  Ware  v.  Hamilton  B.  Shoe  Co.  92  Ala. 
145. 

Where  the  mortgage  has  been  legally  fore- 
closed by  a  power  of  sale  contained  in  the 
mortgage,  it  would  seem  the  better  time  for 
fixing  the  respective  valuations  would  be  at 
the  date  of  the  foreclosure.  Ordinarily,  when 
there  has  been  no  foreclosure,  it  would  seem 
the  better  time  would  be  when  the  reference  is 
ordered  by  the  court;  but  we  lay  down  no  in- 
flexible rule  on  this  point,  as  we  cannot  antici- 
pate circumstances.  A  mortgagor  in  posses- 
sion before  foreclosure  is  an  owner  or  proprie- 
tor, within  the  meaning  of  the  statute,  and 
authorized  to  contract  for  building  or  improve- 
ments or  repairs.  The  description  of  the  prop- 
erty in  the  bill  of  complaint  Lb  a  isubstantial 
compliance  with  the  statute.  The  demurrer 
to  the  bill  was  properly  overruled.  The  cause 
is  reversed,  and  remanded,  that  the  trial  court 
roav  proceed  in  accordance  with  the  principles 
of  law  herein  declared.  Nothing  in  this  opin- 
ion is  to  be  constnied  as  having  reference  to 
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the  statute  as  amended  by  the  Act  of  18iM)-91, 
p.  578,  passed  by  the  last  Legislature.    The 
rights  herein  involved  had  vested  before  the 
passage  of  that  amendatory  Act. 
BeSgrsed  and  remanded. 

Since  the  foregoing  opinion  was  prepared, 
the  chief  justice  has  written  a  dissenting  opin- 
ion, and  we  do  not  deem  it  improper  to  notice 
the  argument  adduced  by  him  for  holding  to  a 
contrary  conclusion.  If  the  learned  chief  jus- 
tice, in  his  able  dissenting  opinion,  had  ex- 
plained how  it  is  that  the  lien  for  a  building 
wholly  erected  upon  land  under  a  mortgage  is 
prior  and  superior  to  the  mortgage,  and  the 
lien  for  an  improvement  or  "repairs  thereto" 
is  secondary  and  subordinate  to  the  mortgage, 
his  conclusion  would  be  much  more  satisfac- 
tory. The  statute  which  declares  and  fixes 
the  priority  of  the  former  is  that  which  de- 
clares and  fixes  the  priority  of  the  latter,  and 
the  statute  makes  no  distinction  as  to  the  ex- 
tent and  priority  of  either.  The  lien  for  either 
stands  upon  the  same  footinj^,  and  both  liens 
are  of  equal  dignity  and  entitled  to  the  same 
priority  as  to  existing  mortgages.  The  author- 
ity for  holding  that  one  is  senior  and  superior 
to  the  mortgage,  and  the  other  junior  and  sub- 
ordinate to  the  mortgage,  and  as  attaching  only 
to  the  equity  of  redemption  of  the  mortgagor, 
we  submit  cannot  be  found  in  the  statute  itself. 
That  this  is  true  is  clearly  manifest  from  the 
statute,  and  from  its  extent  and  operation  upon 
the  property  of  the  owner  when  there  are  no 
intervening  incumbrances.  In  such  case  the 
lien  for  reoairs  may  be  enforced  against  the 
whole  builoing  and  the  land.  It  la  the  quali- 
fied interest  of  the  owner,  or  the  prior  incum- 
brance, which  limits  the  priority  of  the  me- 
chanics' lien  to  that  which  was  added  by  his 
material  or  labor,  and  prevents  it  from  operat- 
ing on  the  whole  property.  The  court  has  not 
conceded,  as  stated  by  the  chief  iustice,  that 
the  lien  of  complainant  for  materials  is  subor- 
dinate to  that  of  the  mortgagee.  We  expressly 
hold,  in  the  language  of  Uie  statute,  that  it  has 
priority  to  the  extent  of  the  value  of  the  im- 
provement, and  is  secondary  only  as  to  the 
property  covered  by  the  mortgage  before  the 
materials  were  added.  The  fact  that  the  build- 
ing wholly  erected  may  be  sold  and  removed 
goes  merely  to  the  remedy.  This  in  no  way 
enlarges  or  diminishes  the  force  and  extent  of 
the  lien  as  declared  by  the  statute,  nor  can  the 
mere  right  to  remove  the  building  operate  to 
prevent  the  common-law  principle  from  apply- 
ing which  would  subject  buildings  subsequent- 
ly erected  to  a  prior  mortgage.  It  is  the  stat- 
ute which  has  this  effect,  and,  if  available  to 
protect  a  building  from  the  operation  of  the 
common-law  principle,  which  would  subject  it 
to  a  prior  mortgage,  it  is  equally  effective  to 
protect  additions  to  the  realty,  whether  by  way 
of  "improvements  or  repairs  thereto."  If  the 
one  is  constitutional,  the  other  is,  for  the  same 
principle  is  involved  in  both,  and  the  language 
of  the  statute  as  to  both  is  the  same.  At  com- 
mon law,  a  building  is  merged  into  and  becomes 
as  much  a  part  of  the  realty  as  "repairs  there- 
to;" no  more,  no  less.  No  fair  construction 
of  the  statute  will  lead  to  any  other  conclusion. 
The  fact  that  one  may  be  severed  and  the  other 
not,  has  nothing  to  do  with  the  principle  of 
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law.  Whether  the  powers  of  the  court  are 
competent  to  protect  and  enforce  both  liens  is 
a  different  question.  If  a  case  should  arise  in 
which  the  courts  would  be  unable  to  afford 
relief,  it  would  be  simply  a  case  of  a  right 
without  a  remedy.  We  cannot  yet  see  that 
this  case  is  one  of  that  character.  It  is  con- 
ceded that  if  $600,  for  which  the  materialman's 
lien  is  claimed,  had  been  expended  in  the  erec- 
tion of  an  independent,  building,  the  statute 
would  prevent  the  appropriation  of  the  build- 
ing to  the  payment  of  the  mortgage  in  prefer- 
ence to  the  payment  of  the  materialman's  claim. 
Now,  if,  by  reason  of  the  material  added,  the 
property  will  sell  for  more,  by  $600,  than  it 
would  have  sold  for  without  the  material,  why 
should  the  mortgagee  in  the  one  case,  any  more 
than  in  the  other,  be  permitted  to  appropriate 
the  additional  $600?  How  is  the  mortgagee 
injured,  if  he  gets  all  he  would  have  received 
if  the  material  had  not  been  added,  and  what 
injustice  is  there  in  the  rule  which  secures  to 
the  materialman  compensation  for  his  labor 
and  materials  by  which  the  value  of  the  prop- 
erty was  enhanced.  Suppose  in  this  case  there 
had  been  no  insurance,  and  after  the  almost 
total  destruction  of  the  mortgage  security  by 
fire  the  mortgagor  had  procured  by  contract 
the  rebuilding  of  the  house,  expending  over 
$8,000,  for  which  the  mechanics'  lien  attached, 
could  the  mortgagee,  in  the  face  of  the  statute, 
have  appropriated  the  whole  property  to  the 
payment  of  his  mortgage?  Such  a  construc- 
tion would  convert  the  statute  into  a  snare  to 
catch  the  unwary  mechanic.  This  is  the  rule 
which  seems  to  apply  in  the  State  of  Illinois. 
The  statutes  are  not  exactly  alike,  but  there  is 
no  difference  so  far  as  the  application  of  the 
principle  is  involved.  Code  III.  p.  665,  chap. 
82,  §  1,  is  as  follows:  "That  any  person  who 
shall,  by  contract  .  .  .  with  the  owner  of  any 
lot  or  piece  of  land,  furnish  labor  or  materials, 
...  in  building,  altering,  repairing,  any  house, 
building,  or  appurtenances  thereto,  shall  have 
a  lien  upon  the  whole  of  such  lot,  and  upon 
such  house  or  building  and  appurtenances," 
etc.  Section  2  extends  the  lien  to  the  interest 
of  the  owner,  etc.  Section  17:  "No  incum- 
brances upon  the  land  created  before  or  after 
making  of  a  contract,  under  the  provisions  of 
this  Act,  shall  operate  upon  the  building  erect- 
ed or  material  furnished  until  the  lien  in  favor 
of  the  person  doing  the  work  shall  have  been 
satisfied;  and,  upon  questions  arising  between 
previous  incumbrances  and  creditors,  the  pre- 
vious incumbrance  shall  be  preferred  to  the 
extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract,  and  the  court  shall  ascer- 
tain by  the  jury  or  otherwise,  as  the  case  may 
require,  what  proportion  of  the  proceeds  of 
any  sale  shall  be  paid  to  the  several  parties  in 
interest." 

In  the  case  of  Bradley  v.  Simpson,  98  111.  93, 
construing  the  Mechanics'  Lien  Law,  the  court 
declared  that,  "where  land  is  sold  under  a  de- 
cree for  a  mechanics'  lien  upon  which  there  is 
a  prior  incumbrance,  and  the  proceeds  of  the 
sale  are  not  sufficient  to  pay  both  the  claims  as 
found  by  the  decree,  they  will  be  apportioned, 
and  the  mortgagee  will  take  such  a  share  of 
the  net  proceeds  of  the  sale  as  the  value  of  the 
property  before  the  improvements  were  put 
upon  it  bears  to  the  total  value  of  the  property 
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after  the  improvements  were  made,  and  no 
more;'*  "the  parties  have  the  same  proportion- 
ate interest  in  the  proceeds  that  they  had  in  the 
property  before  it  was  sold." 

In  the  case  of  Croakey  v.  Narthtrestem  Mfg. 
Co.,  48  111.  488,  the  court  uses  this  language: 
"If,  for  example,  the  owner  of  unincumbered 
realty,  with  a  building  upon  it,  executes  a 
mortgage  thereon,  and  afterwards  has  repairs 
made  upon  the  building,  for  which  a  mechan- 
ics' lien  is  enforced,  such  lien  would  take  pri- 
ority over  the  mortga^  only  to  the  extent  of 
the  additional  value  ^ven  to  the  property  by 
the  improvements.  Thus,  if  to  a  house  *^and 
lot  worth  fifteen  thousand  dollars,  and  subject 
to  a  mortgage,  additions  or  improvements,  are 
made  by  the  mortgagor  in  such  mode  as  to 
make  the  premises  worth  eighteen  thousand 
dollars,  the  mechanics  and  materialmen  .  .  . 
would  have  a  prior  lien  to  the  extent  of  three 
eighteenths  of  the  proceeds  of  the  sale,  and  the 
increased  market  value  added  to  the  property 
would  measure  the  extent  of  the  prioritv  uf 
their  lien,  without  reference  to  the  cost  of  the 
materials  or  labor  actiially  furnished."  We 
think  these  are  adjudged  cases,  direct  in  point 
and  by  respectable  authorities,  and  are  conclu- 
sive, as  far  as  that  court  can  be  regarded  as 
authority,  that  our  construction  of  the  statute 
does  not  impart  to  the  lien  ^ven  for  the  ma- 
terials or  repairs  a  force  or  right  which  affects 
vested  rights,  or  in  any  manner  conflict  with 
Magna  Charta.  The  fact  that  the  Illinois  stat- 
ute made  special  provision  that  the  relative 
rights  of  the  parties  might  be  ascertained  "by 
a  jury  or  otherwise,  as  the  case  may  require," 
in  no  way  affects  the  question  of  the  extent 
and  prionty  of  the  respective  liens,  as  given  by 
the  statute;  nor  does  the  declaration  in  the  stat- 
ute that,  upon  "questions  arising  between  pre- 
vious incumbrances  and  creditors,  the  previous 
incumbrance  shall  be  preferred  to  the  extent 
of  the  value  of  the  land  at  the  time  of  making 
the  contract."  This  is  the  legal  effect  of  sec- 
tions 8018  and  8019  of  the  Code,  when  con- 
strued together,  and  each  part  of  the  Act  is 
?:iven  some  effect,  and  our  courts  of  equity  are 
ully  competent  to  afford  the  same  relief. 
The  construction  contended  for  by  the  chief 
justice  would  render  entirely  nugatory  the  lien 
given  for  the  betterment  to  a  building,  or  re- 
pairs thereto,  upon  which  there  was  a  prior 
incumbrance.  We  all  agree  the  statute  is  not 
unconstitutional.  It  must  have  some  opera- 
tion. It  cannot  be  controverted  that  the  pow- 
ers of  a  chancery  court,  as  exercised  in  this 
State,  are  sufficient  to  ascertain  the  proportion- 
ate rights  of  the  parties,  and  by  appropriate 
decrees,  either  by  a  sale  or  by  renting,  or  per- 
mitting the  one  or  the  other  to  redeem,  accord- 
ing to  the  circumstances  of  the  case,  protect 
the  respective  interests  of  all  parties.  Each  of 
the  cases  cited  by  the  chief  justice,  including 
the  case  of  OetcneU  v.  Allen,  84  Iowa,  559,  so 
largely  quoted  from,  was  a  case  where  the 
whole  property  upon  which  there  was  a  prior 
lien  at  the  time  of  the  commencement  ot  the 
work  or  when  the  materials  were  furnished, 
was  subjected  by  the  decree  of  the  lower  court 
to  the  payment  of  the  mechanics'  lien.  We 
hold  the  same  conclusion,  and  have  cited  those 
cases  to  that  point,  as  showing  the  court  erred 
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in  giving  complainant  a  prior  lien  upon  the 
whole  building.  Furthermore,  in  the  Iowa 
cases,  we  are  not  informed  whether  the  court 
in  which  those  cases  originated  had  equitable 
jurisdiction  and  power  to  apportion  the  priori- 
ties of  the  respective  liens,  as  has  the  chancery 
court.  If,  in  the  case  before  us,  it  was  pending 
in  the  circuit  court,  and  no  remedy  afforded 
except  the  statutory  remedy,  we  would  hold 
the  circuit  court  had  no  authority  to  have 
the  property  sold ,  and  apply  the  entire  pro- 
ceeds to  the  m^hanics'  lien.  It  would  pre- 
sent a  case  in  which  the  remedy  could  not 
be  found  in  a  court  of  law.  But,  even  if 
those  authorities  held  to  a  different  rule, 
we  feel  constrained  to  construe  our  stat- 
ute as  we  have,  and  to  hold  that,  where 
our  statute  says '  'such  lien  shall  have  priority  ;*' 
it  means  "priority"  in  its  usual  sense,  and  not 
"junior  lienee"  or  "subsequent  incumbrance," 
as  assumed  in  the  dissenting  opinion,  and  upon 
which  assumption  his  argument  entirely  rests. 
We  think  it  is  the  duty  of  the  court  to  protect 
and  enforce  their  respective  priorities  as  fixed 
by  the  statute,  in  all  cases  where  the  power  of 
the  court  is  competent  for  this  purpose. 

The  chief  justice  asks  in  his  opinion  why  it 
was  the  Legislature  conferred  jurisdiction  upon 
courts  of  equity  when  the  amount  claimed  is 
not  less  than  tlOO.  We  have  made  no  inves- 
tigation of  the  reasons  which  influenced  the 
Legislature.  We  take  the  law  as  it  is,  and  we 
find  that  section  3048  provides  that  "any  lien 
provided  for  under  the  provisions  of  this  chap- 
ter, where  t  heamount  claimed  is  not  less  than  one 
hundred  dollars,  may  also  be  enforced  by  bill  in 
equity."  The  Act  confers  the  jurisdiction  gen- 
erally upon  a  court  of  equity,  and.  having  juris- 
diction, it  may  enforce  the  lien  according  to  its 
own  powers.  In  the  present  suit  the  sum  in- 
volved exceeds  $100,  and  the  only  question  is 
whether  the  chancery  court  is  competent  to  ad- 
just the  equities  of  the  different  liens.  W  hen  t  he 
present  Act  was  originally  adopted  the  Legisla- 
ture may  have  thought  that.under  the  authority 
of  Montandon  v.  Deas,  14  Ala.  38,  48  Am.  Dec. 
84,  the  chancery  court  had  jurisdiction  without 
having  it  specially  conferred  by  statute.  It 
may  have  been  supposed  that,  under  the  au- 
thority of  the  case  of  Westmoreland  v.  Foster^ 
^  Ala.  448,  a  decision  rendered  by  the  present 
chief  justice,  where  it  is  held  that.the  chancery 
court  had  jurisdiction  to  enforce  the  landlord  a 
lien,  independent  of  the  statutory  remedy  fur- 
nished by  a  court  of  law.  Be  this  as  it  ni&y. 
this  court  decided  in  Walker  v.  Daimwood,  §0 
Ala.  246,  and  Chandler  t/ Banna,  78  Ala.  892, 
that  the  chancery  court  did  not  have  jurisdic- 
tion to  enforce  tfie  mechanics'  lien,  "in  the  ab- 
sence of  some  special  ground  of  equitable  in- 
terposition, such  as  would  render  inadequate 
the  remedy  prescribed  in  a  court  of  law;"  and 
after  these  decisions  were  rendered  the  Legis- 
lature saw  proper  to  confer  jurisdiction  gen- 
erally upon  a  court  of  equity  to  enforce  the 
lien,  "without  alleging  or  proving  anv  special 
ground  of  equitable  jurisdiction."  It  is  im- 
pliedly conceded  in  both  the  authorities  (80 
Ala.  and  78  Ala.,  supra)  that  cases  might  arise 
in  which  the  remedy  prescribed  in  a  court  of 
law  would  be  inadequate,  and  it  would  be  nec- 
essary to  resort  to  a  court  of  equity.     Wbca 
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these  decisions  were  rendered,  it  would  seem 
the  court  had  in  view  that  the  necessity  to  ad- 
just different  equities  and  conflicting  liens 
miffbt  arise  under  the  statute. 

The  chief  justice  states  as  follows:  "Under 
the  opinion  of  the  majority  of  the  court,  the 
right  and  remedy  for  repairs  put  on  a  building 
which  was  on  the  premises  at  the  date  of  the 
mortgage  would  be  much  more  compensating 
— much  more  nearly  adequate — than  if  the 
claim  were  for  an  improvement  entirely  new. 
Can  the  Legislature  have  intended  this  advan- 
tage to  him  who  only  repairs  an  old  building, 
over  the  materialman  and  mechanic  who  fur- 
nishes materials  and  constructs  a  new  one? 
Did  the  Legislature  intend  to  give  to  the  builder 
this  inadequate  compensation  for  an  improve- 
ment entirely  new  and  leave  it  to  the  courts  to 
secure  to  the  repairer,  by  interpretation,  a  full 
quantum  wiiebat  for  what  he  mav  have  added  ?" 
We  would  reply  by  asking,  Did  the  Legisla- 
ture intend  to  compensate,  in  whole  or  in  part, 
one  who  constructs  a  new  building,  by  permit^ 
ting  him  to  remove  it  from  the  premises,  and 
did  the  Legislature  intend  to  deny  all  compen- 
sation to  one  who  makes  the  repairs  thereto? 
If  so,  in  what  part  of  the  statute  is  this  intent 
to  be  found  which  makes  this  difference?  Why 
were  liens  for  repairs  put  upon  the  same  plane 
as  liens  for  building  a  structure,  if  it  was  ex- 
pected that  the  courts  would  give  the  two  liens, 
by  judicial  interpretation,  a  different  plane, 
making  the  one  a  prior  lien  and  the  other  sec- 
ondary and  subordinate, — a  mere  "well  with- 
out water?"  The  opinion  further  proceeds: 
"Can  it  be  that  the  Legislature  intended  to 
grant  the  special  relief  my  brothers  have 
awarded  to  complainant  in  this  case  when  the 
value  of  the  repairs  amounts  to  one  hundred 
dollars  or  upwards,  and  to  withhold  it  when  it 
falls  below  that  sum?  Would  there  be  anv 
justice  in  such  discrimination?"  If  the  Act  is 
plain,  it  is  not  for  this  court  to  impugn  the  in- 
tent of  the  Legislature.  But  we  call  attention 
to  the  statement  of  the  chief  justice  when  he 
summarizes  his  conclusion  under  the  third 
proposition.  It  is  as  follows :  "The  only  rem- 
edy or  resource  left  to  the  materialman  and 
mechanic  was  the  right  to  redeem  from  Wim- 
berly  by  paying  off  the  older  incumbrance, 
and  then  eniorcmgthe  collective  liens  for  their 
benefit;  or  they  could  enforce  their  claim  against 
Mulf Old's  equity  of  redemption,  or  await 
Wimberly's  foreclosure,  and  claim  payment 
out  of  the  surplus,  should  anything  be  left." 
We  ask,  In  what  court  can  "the  collective  liens 
for  their  benefit"  be  enforced?  or  In  what  court 
can  they  "enforce  their  claim  against  Mulford's 
equity  of  redemption  ?"  The  statute  itself  fur- 
nishes no  such  remedy.  A  chancery  court 
alone  has  jurisdiction  of  these  questions,  and 
we  reply,  in  the  language  of  the  chief  justice: 
"Can  it  be  that  the  Legislature  intended  to 
grant  the  special  relief  the  chief  justice  con- 
tends for  where  the  collective  liens  amount  to 
one  hundred  dollars  or  upwards,  and  without 
it  when  it  falls  below  that  sum?  Would  there 
be  any  justice  in  such  discrimination?"  The 
summary  of  the  chief  justice  necessarily  con- 
cedes that  the  rights  granted  to  the  mechanic 
and  materialman  are,  as  we  hold,  independent 
of  the  statutory  remedy,  "specially  provided 
for  its  enforcement  in  the  statute,"  as  stated  in 
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another  part  of  his  opinion;  and  without  re- 
gard to  the  limitation  of  $100,  as  prescribed  in 
section  3048  of  the  Code,  may  be  enforced  in 
a  court  of  chancery,  under  section  720  of  the 
Code,  which  gives  jurisdiction  to  the  cbancery 
court  "in  all  civil  cases  in  which  a  plain  and 
adequate  remedy  is  not  provided  in  other  judi- 
cial tribunals." 

The  second  proposition  of  the  chief  justice 
in  his  summary  is  "that  the  materialman's  and 
mechanics'  lien  is  inferior  to  Wimberley's  lien 
[the  mortgage],  and  bound  only  Miilford's 
equity  of  redemption."  As  to  the  property 
covered  by  the  mortgage  when  the  materials 
were  added  or  a  building  wholly  erected,  this 
is  true;  but  this  is  not  true,  and  is  directly  in 
the  face  of  the  statute,  as  to  a  new  building, 
or  materials  furnished,  or  repairs  made.  As 
to  these,  the  statute  directly  declares  this  lien 
"shall  have  priority  over  all  other  liens,  mort- 
gages, whether  existing  at  the  time  the  materi- 
als are  furnished  or  subsequently  created."  To 
hold  that  the  words  "such  lien,"  as  used  in 
section  8U10,  refers  only  to  the  lien  given  upon 
a  building  wholly  erected,  would  "impute  to 
the  Legislature  a  want  of  knowledge  of  the  or- 
dinary meaning  of  words,  and  resolve  the  sec- 
tion into  an  araurdity;  for,  unless  the  words 
"such  lien"  include  the  lien  for  material  and 
repairs,  then  there  is  no  provision  in  the  stat- 
ute for  enforcing  the  lien  for  material  and  re- 
pairs, even  in  cases  where  the  mortgage  was 
subsequently  created.  No  one  contends  that 
this  would  be  a  proper  construction  of  the  stat 
ute.  We  have  given  the  statute  a  great  deal 
of  study.  It  should  be  so  construed  as  to  give 
some  eifect  to  every  clause,  and  a  construction 
which  leaves  to  a  sentence  or  clause  no  field  of 
operation  should  be  avoided  as  far  as  possible. 
J^hman  v.  Eobinson,  59  Ala.  219;  Ex  pnrte 
Dunlap,  71  Ala.  73.  Our  conclusion  is  the 
only  solution  of  the  difficult  question  involved, 
as  we  understand  the  purpose  of  the  statute. 
It  does  no  injustice  to  either  party;  it  rests 
upon  equitable  principles,  and  does  not  violate 
Magna  Charta. 

Stone*  Gh,  J. ,  dissenting: 

Our  Statute  (Code  1886,  $  3018,)  provides 
that  mechanics  and  materialmen,  "who  shall 
do  or  perform  any  work  or  labor  upon,  or 
furnish  any  material,  fixtures  ...  for 
any  building  or  improvement  on  land,  or  for 
repairing  the  same,  under  or  by  virtue  of  any 
contract  with  the  owner  or  proprietor  thereof 
.  .  .  shall  have  a  lien  therefor  on  such 
building  or  improvement,  and  on  the  land  on 
which  the  same  is  situated,  to  the  extent  in 
ownership  of  all  the  right,  title,  and  interest 
owned  therein  by  such  owner  or  proprietor." 
Section  8019:  "Such  lien,  as  to  the  land,  shall 
have  priority  over  all  other  liens,  mortgages, 
or  incumbrances  created  subsequentlv  to  the 
commencement  of  the  work  on  the  building  or 
improvement,  or  repairs  thereto;  and,  as  to 
the  building  or  improvement,  it  shall  have  pri- 
ority over  all  other  liens,  mortgages,  or  incum- 
brances, whether  existing  at  the  time  of  the 
commencement  of  such  work' or  subsequently 
created;  and  the  person  entitled  to  such  lien 
may,  when  there  is  a  prior  lien,  mortgage,  or 
incumbraace  on  the  land,  have  it  enforced  by 
a  sale  of  the  building  or  improvement,  under 
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the  provisioxiB  of  this  chapter,  and  the  pur- 
chaser may,  ^itbiD  a  reasooable  time  there- 
after, remove  the  same."  Section  8021 :  "  When 
a  lien  attaches  under  the  preceding  section 
[section  3020,  which  relates  to  buildings  or 
improvements  on  land  held  under  lease],  the 
lessor,  at  anv  time  before  a  sale  of  the  property, 
shall  have  the  right  to  discharge  the  same  by 
paying  to  the  holder  the  amount  secured  there- 
by." The  purpose  of  this  section  is  to  enable 
the  lessor  to  prevent  the  removal  of  the  build- 
ing or  improvement  from  the  land,  by  paying 
off  the  lien  upon  it.  The  foregoing  are  all  the 
statutory  provisions  which  are  material  to  a 
correct  decision  of  this  case.  The  facts  of  this 
case  are  all  clearly  shown  in  the  pleadings  and 
in  the  agreed  statement  of  facts.  There  is  no 
dispute  of  fact  about  anything  this  court  need 
decide.  R.  M.  Mulford  occupied  as  a  resi- 
dence a  lot  within  the  city  ot  Birmingham, 
on  which  were  a  dwelling-house  and  other  im- 
provements necessary  for  its  occupancy  as  a 
dwelling.  Mulford  had  executed  a  mortgage 
on  the  lot.  ''together  with  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances 
thereto  belonging,"  to  T.  P.  Wimberley,  to  se- 
cure the  payment  of  a  note  of  $4,000,  payable 
at  a  bank.  The  mortgage  was  executed  in 
October,  1889,  and  was  properly  recorded  in 
the  probate  office  of  Jefferson  County,  the 
county  in  which  the  lot  is  situated.  At  the 
time  the  mortgage  was  executed  Mulford  was 
the  owner  of  the  property  in  fee,  and  resided 
on  it.  The  dwelling  was  almost  destroyed  by 
lire  in  1890,  but  the  kitchen  part  of  the  dwel- 
ling was  only  partially  consumed,  and  out- 
houses in  the  yard  were  left  unharmed.  At 
and  before  that  time  the  property  was  under 
insurance  for  the  benefit  of  Wimberley,  the 
mortgagee;  and  when  the  amount  of  the  loss 
was  adjusted  in  August,  1890,  the  sum  of 
$2,664  was  ascertained  to  be  the  amount  of  the 
loss  suffered  by  the  fire,  and  this  was  paid  by 
the  insurance  company.  It  was  then  agreed 
between  Wimberley  and  Mulford  that  the 
said  insurance  money  should  be  expended  in 
restoring  the  dwelbng-house  to  a  habitable 
condition,  the  house,  when  restored,  to  still 
continue  under  the  mortgage;  and  if  any  sum 
beyond  the  $2,664  was  expended  on  the  build- 
ing, Mulford  was  to  supply  it,  and  was  to  con- 
tinue in  the  occupancy  of  the  house  subject  to 
the  mortgage.  Under  this  agreement  the 
house  was  rebuilt  on  the  site  of  the  one  burned 
and  the  $2,664  were  exhausted  in  the  erection. 
The  house  not  being  completed,  or  not  being 
finished  up  to  the  satisfaction  of  Mulford,  he 
incurred  additional  expense  in  material  and 
workmanship  which  went  into  the  body  of  the 
house.  The  debt  thus  incurred  is  some  $600. 
This  additional  expense  was  incurred  on  credit 
without  the  knowledge  or  consent  of  Wim- 
berley, and  the  act  has  never  been  ratified  by 
him.  It  is  not  shown  that  he  even  knew 
that  the  expense  being  incurred  was  in  ex- 
cess of  the  $2,664.  The  verified  statement 
of  materials  and  workmanship  required  un- 
der sections  8022-3024,  Code,  were  made  out 
against  R  M.  Mulford,  without  any  notice 
whatever  of  Wiraberley's  claim  or  mort- 
gage. The  mechanics  who  did  the  work,  hav- 
ing acquired  the  ownership  of  the  material- 
men's claim,  filed  the  present  bill  to  enforce 

14L.  R.A. 


both  claims  by  a  sale  of  the  property  on 
which  the  house  was  erected,  properly,  in 
the  present  case,  on  which  the  house 
was  repaired  or  completed.  The  bill  was  filed 
January  29,  189 1,  and  sets  forth  that  Mulford 
was  a  citizen  of  Jefferson  County, — the  county 
in  which  the  property  is  situated,— and  that 
Wimberley  resided  in  Lee  County,  a  hundred 
miles  or  more  away.  While  the  suit  was  pend- 
ing, and  after  Wimberley  had  answered  the 
bin,  to  wit,  on  March  28,  1891,  he  sold  the 
property  under  the  power  of  sale  contained  in 
the  mortgage,  having  previously  given  the  re- 
quisite notice,  and  one  Hyde  was  set  down  as 
the  purchaser  at  $4,910.41,  the  amount  of  the 
mortgage  debt,  and  the  expense  of  the  fore- 
closure. A  deed  was  made  to  Hyde,  and  on 
the  same  day  the  property  was  reconveyed  by 
Hyde  to  Wimberley.  No  money  was  paid, 
and  it  was  practically  a  purchase  by  Wimber- 
ley at  his  own  sale.  The  mortgage  gives  to 
the  mortgagee  no  right  to  purchase  at  his  own 
sale. 

There  are  two  reasons  why  the  sale  under 
the  power  can  exert  no  influence  in  this  case: 
first,  when  the  bill  was  filed  (January  29, 1891) 
no  attempt  to  foreclose  the  mortgage  by  sale 
under  the  power  had  been  made.  If  the  bill, 
when  filed,  contained  no  equity,  the  subse- 
quent act  of  Wimberley  cannot  give  it  equity. 
To  authorize  a  suit  in  chancery  for  relief,  the 
facts  on  which  complainant  relies  for  recovery 
must  be  existent.  It  is  not  enough  that  they 
come  into  existence  afterwards.  Planters  a: 
M.  Mut,  Ins,  Co.  V.  Sdma  Sav.  Bank,  63  Ala. 
585;  Rapier  v.  Gulf  City  Paper  Go.  64  Ala.  380: 
Banks  v.  Thompson,  75  Ala.  681;  Malone  v. 
Marriott,  64  Ala.  486;  Peevey  v.  Gdi>aniss,  70 
Ala.  258;  3  Brick.  Dig.  p.  679.  Second,  V<(\m- 
berley,  for  all  equitable  purposes,  being  the 
purchaser  at  his  own  sale,  the  sale  and  convey- 
ances made  did  not  in  the  slightest  degree  im- 
pair or  change  the  equitable  rights,  or  the 
manner  of  their  assertion,  that  any  third  per- 
son may  have  had.  Subsequent  incumbrancers 
had  precisely  the  same  equitable  rights  after 
the  said  sale  as  they  could  have  asserted  be- 
fore. The  statutes  under  consideration  do  not 
attempt  to  secure  to  mechanics  or  materialmen 
a  lien  paramount  to  older  valid  liens.  If  it  did 
so  attempt,  we  would  be  forced  to  deny  such 
relief,  for  the  attempt  would  be  to  deprive  the 
owner  of  his  property  without  **due  process  of 
law."  The  hen  the  statute  confers  is  only  "to 
the  extent  in  ownership  of  all  the  right,  title, 
and  interest  owned  therein  by  such  owner  or 
proprietor;"  that  is,  the  one  who  procures  the 
materials  to  be  furnished,  or  the  mechanic's 
labor  to  be  performed,  thereby  gives  a  lien 
co-extensive  with  his  ownership,  and  no  more. 
If  he  have  only  a  leasehold  estate,  a  part  inter- 
est less  than  the  whole,  an  equity  of  redemp- 
tion, or  an  equitable  right  to  demand,  or  re- 
ceive title  on  payment  of  the  purchase  money, 
the  mechanic  or  materialman  acquires  a  lien 
on  that  title  or  right,  and  nothing  more.  He 
does  not  and  cannot  acquire  a  larger  right  or 
interest  than  his  employer  owned.  It  is  axio- 
matic that  no  one  can  convey  or  incumber 
Froperty  beyond  the  extent  of  his  ownership, 
understand  Justice  Coleman  in  his  opinion  to 
concede  what  is  stated  above. 

If  the  employer  (owner  or  proprietor,  as  be 
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Is  designated  in  the  statute)  own  the  unincum- 
bered fee,  then  no  difSeulty  will  be'encount- 
•ered  in  enforcing  the  lien.  The  statute  gives 
a  lien,  not  only  on  the  building  or  improve- 
ment erected,  or  added  to  or  repaired,  but  also 
on  the  lot  on  which  it  stands.  The  entire 
property,  lot  and  all,  if  necessary,  can  be  sold 
m  discharge  of  the  lien,  even  thoucrh  that  lien 
be  only  for  repairs  put  od  the  building.  Such 
is  the  statute.  If,  however,  the  owner  or 
proprietor,  procuriog  the  work  to  be  done  or 
materials  furnished,  have  not  an  unincumbered 
title  to  the  lot,  then  the  statute  provides  a  dif- 
ferent rule.  If  the  workmanship  and  materials 
ure  employed  in  the  erection  of  a  new  building 
or  improvement,  which  can  be  removed  and 
leave  the  property  as  it  was  before  the  building 
or  improvement  was  commenced,  then  there  is 
n  first  and  paramount  lien  on  the  building  or 
improvement,  which  can  be  enforced  by  a  sale 
of  such  building  or  improvement,  "and  the 
purchaser  may,  within  a  reasonable  time  there- 
after, remove  the  same."  And,  in  such  case, 
the  mechanic  and  materialman  each  has  an 
additional  lien  on  whatever  title  to  or  interest 
in  the  lot  the  owner  or  proprietor  owned  at 
the  time  the  lien  commenced  to  attach.  In  the 
two  categories  stated  above,  the  rights  and 
remedies  of  the  several  parties  are  clearly  de- 
fined in  the  statute,  and  are  easy  of  enforce- 
ment. Cases  arise  in  which  the  claim  of  the 
mechanic  or  materialman  is  for  labor  done  or 
materials  furnished  for  the  completion  of  an 
unfinished  building  or  improvement,  or  for  re- 
pairs on  such  building  or  improvement,  at  a 
time  when  the  fee-simple  title  is  not  in  the  per- 
son who  procures  the  materials  to  be  furnished 
or  the  services  to  be  rendered,  and  yet  both 
the  material  and  services  become  so  incorpo- 
rated in  the  building  as  not  to  be  separable 
from  it,  so  as  to  leave  it  in  the  condition  it  was 
in  before  the  repairs  were  made.  That  is  this 
case.  It  is  manifest  that  neither  a  sale  of  the 
ontire  property,  nor  of  the  building  on  which 
the  repairs  were  put,  nor  a  removal  of  the 
building,  can  be  resorted  to  in  such  case. 
Either  course  would  deprive  the  older  lienee, 
the  mortgagee,  of  his  property,  without  due 
process  of  law.  It  results  that  for  the  case  we 
have  in  hand  the  statute  points  out  no  specific 
mode  of  enforcing  the  lien.  It  must  therefore 
136  determined  on  equitable  principles.  The 
claim  of  a  mechanic  or  materialman  is,  at  least, 
l)ut  a  lien, — a  right  to  have  the  claim  enforced 
BS  a  charge.  The  statute  makes  it  subordinate 
to  all  older  valid  liens;  and,  if  it  did  not,  the 
constitutional  barrier  would  have  made  it  so. 
Magiia  Gkarta  made  it  so.  Except  to  the  ex- 
tent the  statute  provides  specially  for  its  en- 
forcement, it  stands  on  no  higher  plane  than 
other  valid  liens;  and  we  have  seen  there  is  no 
statutory  provision  which  points  out  the  rem- 
edy in  a  case  like  this.  We  have  simply  the 
case  of  a  junior  lienee  attempting  to  coUect  his 
claim  out  of  property  that  is  subject  to  an  older 
Talid  lien.  In  the  opinion  of  my  Brother  Cole- 
man, it  is  admitted  that  Wimberley's  claim  is 
the  older,  and  its  bona  fides  is  not  questioned. 
Suppose  the  complainants  in  this  case  filled  the 
position  of  a  junior  mortgagee,  and,  to  make 
the  analogy  striking,  suppose  the  consideration 
of  such  junior  mortgage  had  been  for  money 
'Which  was  expended  in  repairs  on  the  house 
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covered  by  the  senior  mortgage.  Or  suppose 
the  case  of  a  vendor's  lien  for  unpaid  purchase 
money,  no  title  being  made,  and  a  mechanic 
asserting  a  lien  against  the  vendee  in  posses- 
sion for  repairs  put  upon  and  incorporated  in 
a  dwelling  that  was  on  the  premises  before  the 
agreement  of  sale.  Can  ingenuity  draw  a  dis- 
tinction in  principle  between  either  of  the  cases 
supposed  and  the  case  we  have  in  hand?  And 
would  anyone  contend,  in  either  of  the  cases 
supposed,  that  any  other  principle  was  in- 
volved than  that  which  always  obtains  when 
there  is  a  junior  and  a  senior^ mort^gee? 

I  hold  the  following  propositions  arc  so 
clearly  established  that  not  a  respectable  au- 
thority can  be  found  in  opposition  to  either  of 
them:  First,  The  mortgage  to  Wimberley 
being  duly  spread  on  the  records  of  the  county 
in  which  the  lot  was  situated,  and  that  mort- 
gage being  the  older  lien,  this,  in  law,  was  and 
is  the  equivalent  of  actual  notice  to  the  me- 
chanic and  materialman  of  the  existence  of 
that  older  lien.  3  Brickell.  Dig.  p.  679,  §§  8, 
9.  Second,  The  complainants  in  this  case, 
being  only  subsequent  incumbrancers,  had  no 
right,  either  at  law  or  in  equity,  to  compel 
that  older  mortgagee  to  enforce  his  lien,  either 
by  foreclosure  or  otherwise,  in  order  that  their 
junior  interests  might  be  carved  out  of  it. 
Their  only  right,  like  that  of  any  other  junior 
incumbrancer,  was  to  redeem  "the  property 
from  the  older  lienee,  and  thereby  secure  their 
subrogation  to  his  rights.  KeUy  v.  Longshore, 
78  Ala.  203,  and  authorities  cited.  TJdrd, 
There  is  not  an  adjudged  case,  not  even  ex- 
cluding those  cited  by  my  Brother  Coleman, 
which  holds  that  a  junior  incumbrancer,  al- 
though his  labor  or  money  may  have  enhanced 
the  value  of  the  security,  can  coerce  the  en- 
forcement of  the  lien,  as  a  means  of  carving 
his  alleged  interest  or  lien  out  of  it,  unless  there 
is  a  statute  conferring  the  right.  Our  statute 
giving  to  mechanics  and  materialmen  a  lien 
was  approv^  March  6,  1876.  Before  that 
time  wc  had  no  statute  on  the  subject  that  was 
like  the  present  one.  Code  1867,  g^  3101-3104. 
Its  provisions,  so  far  as  the  principles  neces- 
sary to  be  decided  in  this  case  are  concerned, 
are  identical  with  those  of  Code  Iowa,  §§  2130, 
21 39, 2140.  2141 .  The  Iowa  Code  was  adopted 
in  1873,  three  years  before  our  statute  was  en- 
acted. The  complete  identity  of  language 
found  in  each  of  the  systems,  on  the  points 
material  to  this  case,  demonstrates  that  our 
statute,  being  the  later,  must  have  been  copied 
from  the  Iowa  statute.  Such  identity  of  ex- 
pression could  not  be  accidental.  The  sub- 
stantial re-enactment  of  a  statute  which  has 
been  construed,  and  has  acquired  a  fixed  judi- 
cial construction,  is  a  legislative  adoption  of 
the  construction.  3  Brickell,  Dig.  p.  749,  ^  16. 
Seven  of  our  decisions  are  cited  in  favor  of 
this  principle.  OeteheU  v.  AUen,  34  Iowa,  559, 
was  decided  in  1872,  four  years  before  our  stat- 
ute was  enacted.  The  Iowa  statute  was  of 
force  before  that  time.  Code  Iowa,  1851, 
§  981  et  seq.  The  Iowa  case  was  not  distin- 
guishable in  purpose  or  principle  from  the  one 
we  have  in  hand.  The  court  said:  ''In  the 
case  of  a  mortgage  upon  land  and  the  build 
ings  thereon,  made  before  the  mechanics'  lien 
attaches,  the  mortgagee  will  hold  the  property 
as  against  the  mechanic.     How  is  it  when  im- 
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provemeDts  in  the  way  of  additions  or  repairs 
to  the  building  are  made  after  sucb  mortgage? 
The  mortgage  binds  the  house;  the  improve- 
ments of  the  character  indicated  become  a  part 
of  the  house,  and  are,  as  it  were,  incorporated 
with  it.  After  the  improvementa  are  made, 
they  do  not  remain  separate  and  distinct  from 
the  building.  They  have  lost  their  distinctive 
character;  the  house  includes  them;  they  are  a 
part  of  the  house;  the  mechanics'  lien  cannot 
defeat  the  mortgagee's  right;  and,  for  the  same 
reason,  section  1855  does  not  apply  to  such  a 
case.  That  section  simply  provides  that  a  me- 
chanics' lien  for  worls  or  materials  furnished 
to  erect  buildings,  after  the  execution  of  a 
mortgage  on  the  land,  is  a  paramount  lien 
against  the  buildiDgs,  but  is  not  a  lien  on  the 
land.  But,  if  the  mortgage  covers  the  build- 
ing, the  mechanic  cannot  enforce  his  lien 
against  it,  and  cause  it  to  be  sold  and  separated 
from  the  land.  These  views,  we  think,  are 
based  upon  sound  principles,  and  lead  to  equi- 
table results.  Should  a  contrary  doctrine  pre- 
vail, it  would  be  within  the  power  of  a  mort- 
gagor to  ruin  the  security  of  his  creditor  by 
making  improvements  upon  the  building  cov- 
ered by  his  mortgage,  which,  in  fact  and  in 
law,  would  but  become  a  part  of  the  building 
itself.  The  case  before  us  serves  to  illustrate 
the  injustice  of  such  a  rule.  Another  story  is 
added  to  a  house  already'  bound  by  the  mort- 
gage. The  story  cannot  be  separated  from  the 
house:  it  is  a  part  of  it.  It  would  be  a  great 
hardship  to  the  mortgagee  to  permit  his  secur- 
ity to  be  defeated  or  impaired  bv  the  act  of 
the  mortgagor  in  thus  adding  to  his  building. 
The  mechanic  or  materialman  cannot  com- 
plain. He  had  notice  of  the  mortgage,  and 
knew,  or  was  bound  to  know,  the  purposes 
for  which  the  materials  were  furnished  or  work 
was  done  by  him." 

The  language  copied  is  taken  entirely  from 
Chief  Justice  Beck's  opinion,  on  a  statute  from 
which  ours  was  in  substance  copied,  and  in  a 
case  from  which  ours  is  not  distinguishable  in 
principle.  Is  there  any  hitch  or  faulty  link 
in  the  reasoning  of  (7At^c7t/«<i<:€  Beck?  Can 
it  be  answered?  As  I  understand  the  opinion 
of  my  Brother  Coleman,  he  concedes  that 
Wimberley's  mortgage  has  an  older  and  par- 
amount lien;  and  he  does  not  contend  that  the 
mechanic  or  materialman  can  claim  a  lien  for 
the  value  or  agreed  price  of  the  materials  and 
work  put  into  the  house.  Their  lien  extends, 
according  to  his  views,  only  to  the  enhance- 
ment of  price  caused  thereby,  which  the  house 
and  other  property  covered  by  the  mortgage  will 
bring  when  put  to  sale.  Now,  how  is  this  to  be 
ascertained?  The  house  must  needs  be  sold 
as  an  entirety,  and  hence  the  sale  will  furnish 
no  data  for  determining  the  enhancement  of 
price.  Is  it  to  be  ascertained  b^  a  reference, 
and  on  opinion  evidence?  Is  it  just  to  a  para- 
mount lienee,  nay,  is  it  lawful,  to  carve  out  of 
his  security  a  junior  incumbrance,  placed  there 
without  his  knowledge,  and  without  his  con- 
sent, and  to  fix  its  value  or  amount  on  testi- 
mony such  as  this?  The  statute  gives  a  lien — 
a  junior  lien — for  the  value  of  the  materials 
and  mechanical  labor,  and  it  gives  it  for  the 
whole  value.  It  gives  it  in  no  other  form.  In 
a  case  like  this,  that  lien  i^on  the  equity  of 
redemption, — Mulford's  ownership  of  the  prop- 
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erty.  On  what  principle  can  that  lien  be  trans- 
formed into  a  lien  on  the  whole  property  for 
the  enhanced  value  imparted  to  it  by  the  ma- 
terial and  workmanship  furnished,  and  that 
lien  made  enforceable  pariptiMu  with  the  older 
mortgage  lien?  The  statute  confers  no  such 
lien,  and  provides  no  machinery  for  carving  it 
out.  No  adjudged  case  can  be  found  which 
justifies  such  proceeding  under  a  statute  like 
ours.  The  Illinois  cases  cited  by  my  Brother 
Coleman  are  rested  on  the  express  language 
of  their  statute,  which  directs  in  what  manner 
the  lien  for  repairs  must  be  enforced.  That 
court  simply  followed  the  statute  of  that  State. 
We  have  no  such  statute,  and  vet  the  majority 
opinion  of  my  brothers  supplies  the  omitted 
clause,  and  construes  our  statute  as  if  it  were  a 
copy  of  the  Illinois  statute. 

An  additional  argument :  When  an  entirely 
new  building  or  improvement  is  erected  at  the 
instance  of  the  mortgagor,  on  land  previously 
mortgaged  by  him,  the  statute  declares  a  lien 
in  favor  of  the  mechanic  and  materialman, 
and  the  extent  of  it.  It  is  on  the  building  or 
improvement  so  erected  which  majr  be  sold 
and  removed  from  the  premises.  This  is  the 
remedy  given  by  statute,  and  it  gives  no  other, 
except  a  lien  on  the  mortgagor's  equity  of  re- 
demption. It  is  manifest  that  the  lien  on  the 
building,  with  the  right  to  sell  and  remove  it, 
would  in  most  cases  be  very  inadequate  secur- 
ity. All  men  know  that  the  sale  of  a  build- 
ing,—even  of  a  frame  building,— if  the  pur- 
chaser be  required  to  remove  it  from  the 
premises,  would  yield  only  a  fraction  of  the 
value  of  the  materials  and  workmanship  em- 
ployed in  its  construction;  and,  if  the  building 
were  of  brick,  this  disparity  would  be  much 
greater.  Yet  it  is  manifest  that  in  case  of  an 
entirely  new  building,  on  land  previously 
mortgaged,  sale  and  removal  would  be  the 
only  means  of  enforcing  the  lien  of  the  me- 
chanic and  materialman.  This,  because  this 
statute  which  secures  the  lien  gives  this  rem- 
edv  for  its  enforcement.  Now,  under  the 
opinion  of  the  majority  of  the  court,  the  right 
and  remedy  for  repairs  put  on  a  building  which 
was  on  the  premises  at  the  date  of  the  mort- 
gage would  be  much  more  compensating — 
much  more  nearly  adequate — than  if  the  claim 
were  for  an  improvement  entirely  new.  Can 
the  Legislature  have  intended  this  advantage 
to  him  who  only  repairs  an  old  building  over 
the  materialman  and  mechanic  who  furnish 
materials  and  construct  a  new  one?  Did  the 
Legislature  intend  to  give  to  the  builder  this 
inadequate  compensation  for  an  improvement 
entirely  new,  and  leave  it  to  the  courts  to  se- 
cure to  the  repairer,  by  interpretation,  a  full 
quanivm  fMlebat  for  what  he  may  have  added? 
The  present  proceeding  is  in  equity.  The 
very  nature  of  the  relief  granted  in  the  maior- 
ity  opinion  in  this  case  forbids  that  it  shall  or 
can  be  awarded  in  any  court  other  than  one 
having  chancery  jurisdiction.  Liens  secured 
to  mechanics  and  materialmen,  under  our  stat- 
utes, are  enforceable  in  equity  only  **wben  the 
amount  claimed  is  not  less  than  one  hundred 
dollars/'  unless  a  special  ground  of  equity  ju- 
risdiction is  alleged  and  proved.  Code  l8Nl, 
^  d048.  I  have  shown  that  the  complainant  la 
without  semblance  of  eauitable  right  to  compel 
Wimberley  to  foreclose  his  mortgage,  and  have 
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thus  shown  that  the  present  bill  is  without 
''special  ground  of  equitable  jurisdiction." 
Can  it  be  that  the  Legislature  intended  to  grant 
the  special  relief  m^  brothers  have  awarded  to 
complainant  in  this  case,  when  the  value  of 
the  repairs  amounts  to  $100  or  upwards,  and 
to  withhold  it  when  it  falls  below  that  sum? 
Would  there  be  any  justice  in  such  discrimi- 
nation? We  presume  the  Legislature  intended 
to  deal  equally  and  fairly,  and  hence  should 
not,  by  interpretation,  stretch  this  purely  stat- 
utory, yet  beneficial,  system  to  consequences 
the  Legislature  did  not  express  and  could  not 
have  intended. 

I  summarize  my  own  conclusions':  First.  At 
the  time  when  the  materials  and  workmanship 
were  furnished  in  this  case,  Wimberley*s  mort- 
irage  was  on  record.  This,  in  law,  was  the 
same  as  if  the  materialman  and  mechanic  had 


had  actual  notice  of  the  mortgage,  and  that 
Mulford*s  ownership  was  only  an  equity  of  re- 
demption, tiecond.  The  materialman  and 
mechanic  each  acquired  a  lien,  but  it  was  in- 
ferior to  WimberJey's  lien,  and  bound  only 
Mulford's  equity  of  redemption.  Third.  The 
only  remedy  or  recourse  left  to  the  material- 
man and  mechanic  was  the  right  to  redeem 
from  Wimberl^  by  paying  off  the  older  in- 
cumbrance, and  then  enforcing  the  collective 
Hens  for  their  benefit;  or  they  could  have  en- 
forced their  claim  against  Mulford's  equity  of 
redemption;  or  they  could  await  Wimberfey's 
foreclosure,  and  claim  payment  out  of  the  sur- 
plus, should  anything  be  left.  It  is  my  con- 
clusion that  the  decree  in  this  case  should  be 
reversed,  and  the  bill  dismissed. 

Clopton,  J.,  concurs  in  this  opinion. 
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lilt  on  an  employe  to  reeorer 
a&oney  ▼olvntaiily  ^ven  him  to    pay 

other  help  is  not  justified  \>y  his  refusal  to  use  it 
as  directed  and  his  claim  of  right  to  retaiii  It  in 
order  to  make  good  a  deduction  from  his  wages 
which  he  claims  to  have  been  unlawful. 

(July  2&,  1801.) 

EXCEPTIONS  by  defendants   to   rulinjgs 
made  by  the  presiding  Justice  upon  the  trial 
of  an  action  brought  to  recover  damages  for  an 


alleged  assault  and  battery  which  resulted  in 
a  judgment  in  favor  of  plaintiff,  and  applica- 
tion for  a  new  trial  of  such  action.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Wilaon  and  Thomas 
A.  JenekeSf  for  defendants: 

Wben  an  article  is  delivered  to  a  servant  by 
his  master,  the  servant  becomes  vested  with 
the  custody  merely,  while  the  master  retains 
the  possession  in  himself,  and  the  servant  may 
be  guilty  of  trespass  and  larceny  in  fraudu- 
lent! v  converting  the  same  to  his  own  use. 

8  fiussell.  Crimes,  0th  ed.  chap.  18,  p.  382; 
2  Bishop,  Crim.  Law,  7th  ed.  (i  824;  Wharton, 
Crim.  Law,  8th  ed.  art.  956,  et  seq,  ;  May, 
Crim.  Law,  arts.  97,  98,  162. 


NoTC— Arnault  in  recapture  of  Droiierty. 

The  right  to  use  force  to  retake  one*s  personal 
property  from  the  possession  of  another  has  been 
affirmed  in  some  cases  and  denied  in  others  without 
dearly  showing  any  rule  of  deoislon  by  which  the 
cases  can  be  harmonized,  while  the  rules  of  decision 
which  they  state  do  not  exactly  harmoniase.  Thus 
it  Is  said  on  one  side  that,  one  from  whom  property 
bas  been  wrongfully  taken  may  legain  his  momen- 
tarily Interrupted  possession  by  reasonable  force 
short  of  wounding  or  the  use  of  a  dangerous  weap- 
on, especially  after  a  demand  for  its  return.  Com. 
V.  Donahue,  2  L.  R.  A.  828, 148  Mass.  520. 

On  the  other  side,  it  is  said  that  unless  personal 
property  Is  seized  forcibly  the  owner  has  a  right  to 
do  no  more  than  lay  his  hands  gently  on  the  wrong- 
doer to  recover  it.  Soribner  v.  Beach,  4  Denio, 
448, 47  Am.  Dec.  266. 

Also  that  force  cannot  be  used  to  regain  posses- 
sion of  property  which  is  io  the  peaceable  posses- 
sion of  another  no  matter  which  has  the  better 
right  to  it.  Bobb  v.  Bosworth,  Litt.  Sei.  Cas.  81, 
12  Am.  Dec.  278w 

And  again  that  the  owner  of  property  cannot  by 
force  take  it  from  the  peaceable  though  wrongful 
possession  of  another,  fluppert  v.  Morrison,  27 
Wis.  865;  Andre  v.  Johnson,  6  Biackf .  875. 

When  force  aHouxibU, 

But  a  comparison  of  the  cases  shows  that  where 
force  has  been  Justified  in  retaking  property,  the 
property  had  been  obtained  by  the  other  party  by 
f oroe,  fraud  or  wrongful  and  lawless  trespass,  or 
else  has  been  momentarily  intrusted  to  the  other 
party  for  examination  merely.     Io  all  these  cases 
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there  was  a  wrongful  taking  or  else  a  possession 
which  was  in  effect  fraudulent,  thus: 

As  much  force  as  is  necessary  may  be  used  to  re- 
tain one^s  property  which  a  trespasser  has  ob- 
tained possession  of  and  is  trying  to  carry  away. 
Gyre  v.  Culver,  47  Barb.  602;  Johnson  v.  Perry, 
56  Vt.  708,48  Am.  Kep.  826. 

Or  to  resist  an  unlawful  attempt  to  drive  away 
defendant's  cow  from  his  close.  Polkinhom  v. 
Wright,  8  Q.  B.  lOT. 

Such  force  as  is  necessary  may  be  justified  in  re- 
taking windows  which  a  person  has  taken  and  is 
carrying  away  without  light.  State  v.  Elliot,  11 
N.  H.  640. 

Servants  are  Justified  in  using  necessary  force  to 
retake  rabbits  from  a  trespasser  who  has  shot  them 
on  the  master^s  premises.  Blades  v.  Hlggs,  10  C.  B. 
718,  30  L.  J.  C.  P.  847. 

One  whose  chattel  is  wrongfully  taken  from  his 
possession  may  retake  it  using  no  more  force  than 
is  necessary.    Hopkins  v.  Dickson,  60  N.  H.  235. 

It  is  a  good  defense  to  an  assault  that  it  was  made 
to  recover  money  of  which  another  had  fraudu- 
lently obtained  possession  with  intent  to  apply  it 
on  an  execution.    Anderson  v.  State,  6  Baxt.  606. 

One  may  use  such  force  as  is  necessary  to  retake 
a  paper  which  another  whom  he  has  allowed  to 
take  it  to  read  is  undertaking  to  carry  away. 
Baldwin  v.  Hayden,  6  Ck>nn.  453. 

An  officer  may  take  away  a  search  warrant  from 
one  who  refuses  to  return  it  after  being  allowed  to 
take  it  to  read.    Bex  v.  Mitton,  8  Car.  k  P.  81. 

Force  may  be  used  to  retake  property  from  a 
purchaser  who  has  obtained  possession  of  it  by 
fraud  and  is  overtaken  while  carrying  it  away. 


818 


Rhode  Isiajsm  Sufrbmjs  Court. 


Jui«Y^ 


This  doctrine  applies  equally  to  civil  as  to 
criminal  cases. 

Holmes,  Com.  Law.  pp.  226,  227,  and  cases 
cited  under  note  as  follows:  Moore,  248,  pi. 
392;  Bloss  v.  flolman,  Owen,  62:  Brymer  v. 
Atkins,  1  H.  Bl.  181,  184;  Liidden  v.  JmviU, 
9  Mass.  104,  6  Am.  Dec.  45;  Dillenhack  v. 
Jerome,  7  Cow.  294;  People  v.  Mayer,  16  Barb. 
362;  1  Gray,  Select  Cases  on  Property,  pp. 
334,  885:  Dicey.  Parties,  858;  Uopkivaon  v. 
Gibson,  2  Smith,  202;  Pollock,  Torts,  *277; 
Stephen,  Crim.  Law,  p.  217;  1  Chitty,  PI.  1st 
ed.  170;  Addison,  Torts,  6th  ed.  523,  and  cases 
cited  under  note  b. 

The  plaintiff  acquired  no  possession  of  the 
money  as  against  the  defendant,  even  by  his 
assertion  of  an  adverse  claim  to  it,  as  he  had, 
at  the  time,  the  mere  custody,  and  the  owner 
had  the  possession  and  immediately  resisted 
the  assertion  of  the  plaintiff's  wrongful  claim. 

Blades  v.  higgs,  10  C.  B.  N.  S.  713;  Bald- 
mn  V.  Hayden,  6  Conn.  453. 

A  person  may  defend  property  of  which  he 
has  the  possession. 

Bigelow,  Torts,  106;  Clvff  v.  Mutual  Ben, 
L,  Ins.  Co.  13  Allen,  308,  99  Mass.  317;  1  Water- 
man, Trespass,  art.  158;  1  Addison,  Torts,  6th 
ed.  art.  143;  2  Bishop,  Crim.  Law.  7th  ed. 
art.  87. 

The  money  was  never  delivered  into  the 
plaintiff's  possession  and  his  assertion  of  his 
wrongful  claim  to  it  was  a  taking,  against  the 
defendant's  will,  of  money  of  which  the  de- 
fendant had  possession.  The  defendant  was 
therefore  warranted  in  immediately  following 
it,  and  in  using  sufficient  force  to  regain  the 
possession. 

Blades  v.  Biggs.  10  C.  B  N.  S.  713;  Bald- 
win V.  Hapden,  6  Conn.  463:  Com.  v.  MeCue, 


16  Gray,  226;  State  v.  EUiot,  11  N  H.  545; 
Johnson  v.  Perry,  58  Vt.  703,  48  Am.  Rep. 
826.  See  also  Gyre  v.  Cutter,  47  Barb.  592; 
Goodwin  v.  Avery ^  26  Conn.  585,  68  Am.  Dec. 
410. 

Defendant  was  justified  in  using  some  force 
to  immediately  repossess  himself  of  his  prop- 
erty. Whether  be  used  a  reasonable  amount 
or  not  was  a  question  for  the  jury. 

Com.  V.  Clark,  2  Met.  23. 

Whether  the  plaintiff  acted  with  a  fraudu- 
lent intent  was  a  question  of  fact  for  the  jury. 

Hardy  v.  fHmpson,  35  N.  C.  132;  Chenery  v. 
Palmer,  6  Cal.  119,  65  Am.  Dec.  498;  Doe  v. 
Manning^  9  East,  59;  Proffatt,  Jury  Trials,, 
art.  266;  Huntzinger  v.  Harper,  44  Pa. 
206. 

If  this  fraudulent  intention  was  found,  then 
under  our  statute  (Pub.  Stat.  chnp.  548,  §  16), 
the  plaintiff  would  be  guilty  of  larceny;  and 
also  at  common  law. 

2  Bruselllon,  Crimes,  chap.  10;  2  Bishop, 
Crim.  Law,  chap.  25;  Beg,  v.  Bvnce,  1  Fost.  & 
F.  523;  Beg.  v.  HoUaway,  3  Cox,  Cr.  Cas.  241; 
Beg.  V.  Middleton,  12  Cox,  Cr.  Cas.  260;  Com. 
V.  C^Malley,  97  Mass.  584;  Com.  v.  Berry,  99 
Mass.  428,  90  Am.  Dec.  767. 

A  detention  of  the  plaintiff  by  the  defendant, 
if  his  act  was  criminal,  until  he  could  be 
handed  over  to  the  proper  authorities,  wa» 
warranted. 

Addison,  Torts,  chap.  12,  p.  700,  ^  2. 

A  *man  is  justified  in  rettiking  his  property 
taken  from  him  by  trickery,  device,  etc. 

Anderson  v  State,  6  Baxt.  608;  Hodgeden  v. 
Hubbard,  18  Vt.  504,  46  Am.  Dec.  167. 

Mr.  Stephen  A.  Cooke*  Jr.*  also  for  de> 
fendants. 

Mr.  Edward  D.  Basflett  for  plaintiff. 


Hodfireden  v.  Hubbard,  18  Vt.  604,  46  Am.  Dec.  167. 
This  Is  an  exceptionally  strong  case  as  the  poe- 
seflsion  was  surrendered  to  the  purchaser  on  his 
fraudulent  representations  of  solvency. 

When  force  not  aHh/wable. 

If  the  eases  cannot  be  entirely  reconciled  it  will 
be  seen  at  least  that  the  following  cases  for  the 
most  part  involve  an  element  of  disputed  right  to 
the  possession  of  the  property,  which  is  wanting  in 
the  cases  collected  in  the  preceding  division. 

A  person  cannot  forcibly  take  exempt  property 
away  from  an  oflBoer  who  has  levied  on  it.  Sims  v. 
Reed,  12  B.  Mon.  51. 

An  assault  to  rescue  a  buU  from  one  driving  him 
to  a  pound  because  be  was  found  trespassing  is  not 
Justifiable.    Green  v.  Goddard.  2  Salk.  640. 

So  a  cow  taken  up  while  trespassing  and  held  in 
peaceable  possession  cannot  be  reiaken  by  force 
whether  the  detention  was  lawful  or  not.  Barnes 
V.  Martin,  15  Wis.  240,  82  Am.  Dec.  676. 

And  an  assault  on  a  field  driver  to  retake  cattle 
taken  up  by  him  while  at  large  in  a  highway,  is  Il- 
legal, even  If  he  demanded  illegal  fees  as  a  condi- 
tion of  giving  it  up.     Com.  v.  McCue,  16  Gray,  227. 

A  refusal  of  a  person  to  give  up  a  mare  which  he 
Is  riding  to  one  who  claims  her  does  not  Justify  an 
assault.    Hcndrlx  v.  State,  50  Ala.  148. 

One  who  has  let  a  horse  for  a  certain  time  to  go 
to  a  certain  place  cannot  within  that  time  retake  it 
from  the  hirer  although  he  was  going  to  another 
place.    Lee  v.  Atkinson,  2  Cro.  Jac.  238. 

In  another  case  in  which  force  in  retaking  a 
horse  was  held  unlawful  the  circumstances  are 
not  shown,  and  there  was  merely  an  allegation  that 
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plaintiff  had  the  horse  tortlously  in  his  possession 
in  the  street.    Andre  v.  Johnson,  6  Blackf .  875. 

So  an  assault  to  obtain  possession  of  a  8la%e 
claimed  by  both  parties  is  unlawful.  Bobb  v. 
Bosworth,  Lltt.  Sel.  Cas.  81, 12  Am.  Dec.  273. 

Likewise  an  assault  to  obtain  straw  on  another  is- 
land.   Huppert  7.  Morrison,  27  Wis.  385. 

A  banker^s  clerk  who  has  cashed  a  check  and  laid 
the  money  therefor  on  the  counter  cannot  forci> 
bly  retake  the  money  from  the  person  to  whom  he 
has  paid  it  although  he  has  made  a  mistake  in  pay« 
ing  it.    Chambers  v.  Miller,  3  Fost.  &  F.  203. 

The  rule  laid  down  in  Scribner  v.  Beach,  4  Denio, 
448, 47  Am.  Dec.  285,  although  not  reconcilable  with 
the  cases  which  Justify  force,  should  not  be  re> 
garded  as  there  was  no  assault  to  recapture  prop> 
erty  involved  in  that  case,  but  instead,  an  assault 
on  the  owner  of  an  article  who  merely  took  told 
of  It  to  take  it  from  one  who  had  it  in  his  hands. 

It  is  suggested  in  the  light  of  above  comparison 
of  authorities  that  the  rule  may  be  fairly  statcxlto 
be  that  necessary  force  to  recapture,  persona  I 
property  Is  allowable  when  the  other  party  has  got 
possession  by  wrong  or  fraud  and  the  right  of  pos> 
session  is  not  involved. 

Prior  demand. 
A  demand  should  be  made  before  attempting  to 
take  personal  property  from  another  by  force. 
Dyk  V.  DeYoung,  85  111.  App.  188. 

Degree  of  force. 
Whether  force  used  in  the  recapture  of  property 
IS  excessive  or  not  is  a  question   for  the  Jury. 
Com.  V.  Donahue,  2  L.  R.  A.  628, 148  Mass.  6S»i  Gyre- 
V.  Culver,  47  Barb.  502.  a  A.  R. 
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StinesB*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  in  the  employ  of  the  Provi- 
dence Warehouse  Company,  of  which  the  de- 
fendant Samuel  J.  Foster  was  the  agent,  and 
his  son,  the  other  defendant,  an  employe.  A 
sum  of  $50,  belonging  to  the  corporation,  had 
been  lost;  for  which  the  plaintiff,  a  book- 
keeper, was  held  responsible,  and  the  amount 
was  deducted  from  his  pay.  On  January  30, 
1888,  Mr.  Foster  handed  the  plaintiff  some 
money  to  pav  the  help.  The  plaintiff,  acting 
under  the  advice  of  counsel,  took  from  this 
money  the  amount  due  him  at  the  time,  in- 
clading*what  had  been  deducted  from  his  pay, 
put  it  into  his  pocket,  and  returned  the  balance 
to  Mr.  Foster  saying  he  had  received  his  pa^ 
and  was  ^oing  to  leave,  and  that  he  did  this 
under  advice  of  counsel.  The  def endan  ts  then 
seized  the  plaintiff,  and  attempted  to  take  the 
money  from  him.  A  struggle  ensued,  in  which 
the  plaintiff  claims  to  have  received  injury, 
for  which  this  suit  is  brought.  The  jury  hav- 
ing returned  a  verdict  for  the  plaintiff,  the  de- 
fendants' petition  for  a  new  trial  on  exceptions 
to  the  rulings  and  refusals  to  rule  of  the  pre- 
siding justice.  It  is  unnecessary  to  repeat  the 
several  exceptions,  since  they  involve  substan- 
tial Iv  but  one  question,  viz.,  whether  the  de- 
fend,ants  were  justilied  in  the  use  of  force  upon 
the  plaintiff  to  retake  the  money  from  him.  As 
the  defendants  only  pleaded  the  general  issue, 
all  requests  relating  to  justification  might  prop- 
erly have  been  refused  on  that  ground.  1 
Chitty,  PI.  »501;  2  Greenl.  Ev.  g  92.  The  case, 
however,  having  been  tried  upon  the  defense 
of  justification,  we  will  consider  the  exceptions 
as  though  that  defense  had  been  pleaded.  The 
defendants  contended  that  the  relation  of  mas- 
ter and  servant  subsisted  between  the  plaintiff 
and  Samuel  J.  Foster,  the  managerof  the  ware- 
house, whereby  possession  of  money  by  the 
plaintiff  was  constructivelv  possession  by  the 
manager  acting  in  behalf  of  the  company;  and 
that,  the  money  having  been  delivered  to  the 
plaintiff  for  the  specific  purpose  of  paying  the 
help,  his  conversion  of  it  to  his  own  use  was  a 
wrongful  conversion,  amounting  to  embezzle- 
ment, which  justified  the  defendants  in  using 
force  in  defense  of  the  property  under  their 
charge.  Unquestionably,  if  one  takes  another's 
property  from  his  possession,  without  right  and 
against  his  will,  the  owner  or  person  in  charge 
may  protect  his  possession,  or  retake  the  prop- 
erty, by  the  use  of  necessary  force.  He  is  not 
bound  to  stand  by  and  submit  to  wrongful  dis- 
possession or  larceny  when  he  can  stop  it,  and 
be  is  not  guilty  of  assault,  in  thus  defending  his 
right,  by^using  force  to  prevent  his  property 
from  being  carried  away.  But  this  ri^ht  of 
defense  and  recapture  involves  two  thing:  firfit, 
possession  by  the  owner;  and  second,  a  purely 
wrongful  taking  or  conversion  without  a 
claim  of  right.  « if  one  has  intrusted  his  prop- 
erty to  another,  who  afterwards,  honestly 
though  erroneously,  claims  it  as  his  own,  the 
owner  has  no  right  to  retake  it  by  personal 
force.  If  he  has.  the  actions  of  replevin  and 
trover  in  many  cases  are  of  little  use.  The  law 
does  not  permit  parties  to  take  the  settlement 
of  conflicting  claims  into  their  own  hands.  It 
gives  the  right  of  defense,  but  not  of  redress. 
The  circumstances  may  be  exasperating;  the 
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remedy  at  law  may  seem  to  be  inadequate;  but 
still  the  injured  party  cannot  be  arbiter  of  his. 
own  claim.    Public  order  and  Uie  public  peace 
are  of  greater  consequence  than  a  private  right 
or  an  occasional  hardship.    Inadec^uacy  of  rem- 
edy is  of  frequent  occurrence,  but  it  cannot  find, 
its  complement  in  personal  violence.    Upon- 
these  grounds  the  doctrine  contended  for  by 
the  defendants  is  limited  to  the  defense  of  one's, 
possession  and  the  right  of  recapture  as  against 
a  mere  wrong-doer.     It  is  therefore  to  be  noted 
in  this  cas^  that  the  money  was  in  the  actual 
possession  of  the  plaintiff,   to  whom   it  had 
been  intrusted  for  the  purpose  of  paying  help, 
who  thereupon  claimed  the  right  to  appro-- 
priate  it  to  his  own  payment,  supposing  he 
might  lawfully  do  so.    Conceding  that  the  ad- 
vice was  bad,  nevertheless,  upon  such  appro- 
priation, the  plaintiff  held  the  money  adversely, 
as  his  own,  and  not  as  the  servant  or  agent  of 
the  company.     If  his  possession  was  the  com- 
pany's possession,  then  the  company  was  not 
deprived  of  its  property,  and  there  could  be 
neither  occasion  nor  justification  for  violence. 
Possession    by   the  company  would  be  con- 
structive merely,  which  would  cease  when  the  • 
plaintiff  exercised  dominion  and  control  on  his. 
own  behalf  under  an  honest  claim  of  right.    It 
is  only  in  this  wav,  in  many  cases,  that  conver- 
sion is  established.  .  Having  thus  appropriated 
the  monev  to  himself,  it  is  urged  that  the  act . 
amounted  to  embezzlement,  which  justified  the 
intervention  of  the  defendants  to  prevent  the  • 
consummation  of  the  crime.    We  do  not  think 
this  is  so.    The  plaintiff  stated  what  he  had 
done,  and  the  grounds  upon  which  he  claimed 
the  right  to  do  it,  handing  back  the  bdance- 
above  what  was  due  him.     A  controversy  fol- 
lowed.    He  started  to  go  out,  but  was  stopped 
bv  the  defendants,  and  then  the  assault  took 
place.    The   sincerity  of  the  plaintiff's  belief 
that  he  had  a  right  to  retain  the  money  is  un- 
questionable.    Hence  as  stated  in  Cluffv,  Mut- 
ual Ben.  L,  Ins.  Co.,  13  Allen.  808,  cited  by  the 
defendants,  even  a  forcible  taking  of  property, 
*'if  done  under  an  honest  claim  of  right,  how- 
ever ill  founded,  would  not  constitute  the  crime- 
of  robbery  or  larceny;  because  when  a  party 
sincerely,  though  erroneously,  believes  that  he 
is  legally  justified  in  taking  property,  he  is  not 
^ilty  of  the  felonious  intent  which  is  an  essen- 
tial ingredient  of  these  crimes." 

In  the  most  favorable  view  of  the  case  for 
the  defendants,  the  plaintiff,  having  obtained 
the  money  by  no  crime,  misrepresentation,  or 
violence,  nor  against  the  will  of  its  owner,  re- 
tained it  wrongtully.  In  such  cases  the  rule  is 
clearly  stated  in  Bliss  v.  Johnson,  73  N.  Y.  529: 
"The  general  rule  is  that  a  right  of  property 
merely,  not  joined  with  the  possession,  will  not 
iiistify  the  owner  in  committing  an  assault  and 
oattery  upon  the  person  in  possession,  for  the 
purpose  of  regaining  possession,  although  the 
possession  is  wrongfully  withheld."  See  also- 
Harris  v.  Marco,  16  S.C.  575;  Barns  v.  Marti n^ 
15  Wis.  240.  82  Am.  Dec.  670;  Andre  v.  John- 
son,  6  Blackf .  375. 

In  Com.  V.  McCue,  16  Gray,  226,  it  was  held . 
I  that  an  owner  of  cattle,  which  had  been  taken 
up  by  one  who  claimed  to  be  a  field  driver,  had 
no  right  to  commit  an  assault  in  retaking  his^ 
property,  even  though  the  complainant  acted 
only  as  an  officer  de  facto,  and  demanded  illegal. 
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fees.  But,  it  is  said,  the  plaintiff  was  about 
to  carry  away  the  money  against  the  will 
of  the  owner.  Undoubtedly  this  was  so;  but 
this  is  true  in  every  case  of  wrongful  con- 
version of  property.  If  it  be  not  taken  against 
,the  will  of  the  owner,  it  cannot  be  retaken  by 
force,  but  onlv  by  the  usual  civil  remedy. 

The  defendants  cite  the  following  cases, 
which,  it  will  be  seen,  are  plainly  distinguisha- 
ble from  the  case  at  bar:  BUides  v.  Higg$,  IOC. 
B.  N.  8.  713.  This  was  on  demurrer  to  a  plea 
which  set  up  that  the  plaintiff  had  possession, 
wrongfully  and  against  the  will  of  the  owner, 
of  certain  property,  which  the  plaintiff  was 
about  to  carry  away.  The  plea  was  held  to  be  a 
good  justification  for  necessary  force,  upon  the 
assumed  ground  that  the  defendants  bad  actual 
possession  of  the  chattels,  which  the  plaintiff 
took  against  their  will.  In  John»on  v.  Perry,  56 
Vt.  70d,  48  Am.  Rep.  826,  and  Otpre  v.  Culwr, 
47  Barb.  592,  there  was  no  claim  of  right  on 
the  part  of  the  plaintiff  to  the  property  he  had 
taken.  In  Hodgeden  v.  Hubbard,  18  Vt.  504,  46 
Am.  Dec.  167,  the  plaintiff  obtained  the  prop- 
erty by  false  represeotations.  Baldwin  v.  Hoy- 
den, 6  Conn.  458,  apparently  sustains  the  de- 
fendant's contention  that  an  owner  has  a  right 
to  retake  property  intrusted  to  another,  if  he 
is  about  to  carry  it  away;  yet  it  does  not  ap- 
pear in  that  case  that  the  defendant  made  any 
claim  of  title  to  the  paper  in  question,  only  that 
he  supposed  he  bad  permission  to  take  it  away. 
State  V.  Elliot,  11  K.  H.  540,  is  in  the  same 
line,  but  extremely  guarded  in  expression.    It 


appears  to  have  been  a  very  slight  assault, 
which  the  court  was  quite  willing  to  iustifv, 
without  consideration  of  authorities  But  the 
court  says  the  right  of  recapture  of  property  is 
far  more  limited  than  that  of  its  defense,  and 
recognizes  the  question  whether  the  person 
removing  it  is  a  mere  wrong-doer  as  one  of  the 
questions  to  be  determined. 

The  defendants  object  to  the  charge  of  the 
court,  that,  where  a  person  has  come  into  the 
peaceable  possession  of  a  chattel  from  another, 
the  latter  has  no  right  to  retake  it  by  violence, 
whether  the  possession  is  lawful  or  unlawful, 
upon  the  ground  that  this  rule  would  prevent 
the  recapture  of  property  obtained  by  trickerv 
or  fraud.  The  instruction  must  be  considered, 
not  as  an  abstract  proposition,  but  with  refer- 
ence to  the  case  before  the  jury.  Nothing  ap 
peared  to  show  that  the  money  had  been  pro- 
cured bv  misrepresentation,  trickery,  or  fraud. 
It  was  delivered  to  the  plaintiff  voluntarily,  in 
the  usual  course  of  business.  True,  under  the 
advice  of  a  lawyer  whom  he  had  consulted,  the 
plaintiff  had  previously  determined  to  apply 
the  money  to  his  own  payment  when  he  should 
receive  it;  but  this  did  not  make  the  delivery  it- 
self fraudulent,  nor  did  his  intent  to  assert  what 
he  believed  to  be  his  right  make  that  intent 
criminal.  We  think,  therefore,  with  reference 
to  the  case  as  it  stood,  there  was  no  error  in 
the  charge  as  given,  nor  in .  the  refusals  to 
charge  as  requested. 

Exceptions  overruled. 
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1.  A  depositor  owes  to  the  bank  the 
duty  of  examlnlny  his  fshecska  within  a 
reasonable  time  after  they  are  returned  to  him. 
in  order  to  discover  and  ^ve  notice  of  any 
forgery. 

2.  A  depostor's  delay  In  returning  a 
torged.  fsheck  sent  him  by  the  bank, 
which  had  paid  it  and  charged  it  up  to  his 
account,  or  in  giving  notice  of  the  forgery  after 
he  discovers  it,  wlU  not  be  a  defense  to  his  action 
against  the  bank  to  recover  the  amount  of  the 
check,  unless  the  bank  was  Injured  by  the  delay. 

{Pater&m^  J.,  dietfctUs.) 
(November  19, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  8u|/enor  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an 
action  brought  to  recover  money*  deposited  by 
plaintiff  with  defendant  and  paid  by  the  latter 
on  a  forged  check.    Affirmed, 


The  facts  are  stated  in  the  opinion. 

Mr.  John  B*  Harmon,  with  Mr.  D*  P. 
Belknap,  for  appellant: 

When  the  Bank,  at  the  request  of  the  plain- 
tiff, balanced  his  pass- book  on  September  4, 
1878,  and  returned  it  to  him  with  the  checks 
paid  as  vouchers,  he  was  under  an  obligation 
to  the  Bank,  from  the  usages  of  business,  to 
examine  it,  or  have  it  examined,  within  a  rea- 
sonable time,  and  give  timely  notice  of  his 
objections,  if  any,  thereto;  and  if  he  failed  to 
make,  by  himself  or  agent,  such  examination 
and  give  such  notice,  and  if  the  Bank  was  not 
in  fault,  he  was  estopped  from  questioning  the 
correctness  of  the  account. 

Ijeather  Mfre.  Nat,  Bank  v.  Morgan,  117  U. 
S.  06.  29  L.  ed.  811,  and  cases  cited:  Reding- 
ton  V.  Woodi,  45  Cal.  426,  427;  Weirhstein  v. 
National  Bank  of  Jefferson,  69  Tex.  88;  First 
Nat.  Bank  of  Quiney  v.  Rieker.  71  111.  489, 
444;  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
209;  Dana  v.  National  Bank  of  the  Repvblie, 
182  Mas.^.  156, 158;  Hardy  v.  Chesapeake  Bank, 
51  Md.  591.  34  Am.  Rep.  325;  Bank  of  United 
States  V.  Bank  of  Georgia,  28  U.  S.  10  Wheat. 
888,  6  L.  ed.  884;  2  Morse,  Banks  &  Bank- 
ing, 8d  ed.  §5^  467.  472,  478.  489  e;  2  Par 
sons.  Notes  &  Bills,  599,  600. 

Such  estoppel  does  not  depend  on  whether 


Note.— In  addition  to  the  exhaustive  discussion,  I  bank*s  liability  for  payment  of  forged  checks,  the 
in  the  two  opinions  and  the  briefs  in  this  case,  of  |  noUs  to  Atlanta  Nat.  Bank  v.  Burke  (Oa.)  SL.  R.  A. 
the  speolflo  question  involved  as  to  the  effect  of  i  90,  and  Deposit  Bank  v.  Fayette  Nat.  Bank  (Ky.)  7 
delay  by  the  depositor,  see  also,  generally,  as  to  a  I  L.  K.  A.  84R. 
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the  forger,  at  the  time  of  committiog  the 
forgery  or  since,  had  or  has  sufficient  property 
to  meet  the  demands  of  the  Bank.  The  right 
to  seek  and  compel  restoration  and  payment 
from  him  is,  in  itself,  a  Taluabie  one;  and  it 
is  sufficient  if  it  appears  that  the  Bank,  by 
reason  of  the  negligence  of  plaintiff,  was  pre- 
Ycnied  from  promptly,  and  it  may  be  effect- 
ively, exercising  that  right. 

Leather  Mfrs,  Nat.  Bank  v.  Morgan,  supra; 
Continental  Nat.  Bank  v.  National  Bank,  50 
J^.  Y.  585,  590;  Knights  v.  Wiffen,  L.  R.  5  Q. 
B.  660;  Morse.  Banks  &  Banking,  3d  ed. 
§  478;  Bank  of  United  States  v.  Bank  of 
Oeargia,  23  U.  8. 10  Wheat.  844,  356,  6  L.  ed. 
338,  340:  QUmeester  Bank  v.  Salem  Bank,  17 
Mass.  33;  Bedington  t.  Woods,  45  Cal.  424, 
425,  427,  428. 

Plaintiff  was  under  obligation  to  the  Bjink 
to  exercise  due  diligence  to  give  it  information 
that  the  payment  of  the  check  was  unauthor- 
ized; and  this  included  not  only  diligence  in 
giving  notice  after  knowledge  of  the  forgery, 
but  also  due  diligence  in  discovering  it;  and 
if,  by  the  exercise  of  due  care  and  diligence, 
he  could  have  discovered  the  forgery  soon 
after  September  4,  1878,  he  failed  in  his  duty, 
and  the  adoption  of  the  check  and  ratification 
of  its  payment  would  be  implied,  and  the  jury 
should  have  been  so  instructed. 

Redington  v.  Woods  and  Dana  v.  National 
Bank  of  the  Republic,  supra, 

Mr.  H.  L.  Gear,  with  Mr.  W.  H.  L. 
Bamest  for  respondent: 

A  bank  is  bound  to  know  the  signature  of  its 
depositor,  and  is  guilty  of  negligence  in  fail- 
ing to  discover  a  forged  signature;  and  if  it 
pays  a  forged  check  out  of  the  depositor's 
funds,  without  the  authority  or  ratification  of 
the  depositor,  it  does  so  at  its  peril,  and  is  lia- 
ble to  pay  the  amount  thereof  to  the  depositor 
upon  demand. 

Weifser  v.  Benison,  10  N.  Y.  75,  77,  61  Am. 
Dec.  731;  Morgan  v.  Bank  of  State,  11  N.  Y. 
404;  WeMi  v.  German  American  Bank,  73  N. 
Y.  426,  29  Am.  Rep.  175;  Bank  of  British 
North  America  v.  Merchants  Nat,  Bank,  91  N. 
Y.  106;  Frank  v.  Chemical  Nat.  Bank,  84  N. 
T.  213,  214,  38  Am.  Rep.  501;  First  Nat.  Bank 
^  Washington  v.  Whitman,  94  U.  S.  347,  24 
t.  ed.  231 ;  Thomson  v.  Bank  of  British 
North  America,  82  N.  Y.  8;  Leamtt  v.  Stan- 
tan,  1  Hill  &  D.  Supp.  415;  Mamtfacturer^s 
Nat.  Bank  v.  Barnes,  65  III.  69,  16  Am.  Rep. 
576;  Hardy  v.  Chesaveake  Rank,  51  Md.  585, 
34  Am.  Rep.  825;  Mackintosh  v.  Eliot  Nat. 
Bank,  123  Mass.  895;  August  v.  Fourth  Nat. 
Bank,  15  N.  Y.  8.  R.  956;  Georgia  B.  dt  Bkg. 
Co.  V.  Love  db  G.  W.  Soc.  85  Ga.  293;  Atlanta 
Nat.  Bank  v.  Burke,  81  Ga.  597. 

Negligence  per  se  is  imputable  to  a  bank 
-which  pays  a  check  with  a  forged  signature 
without  previous  fault  of  its  depositor  induc- 
ing the  payment,  and  it  can  have  no  relief 
either  against  such  depositor  or  against  a  bona 
fide  holder  to  whom  it  has  paid  the  money. 

Price  V.  Neale,  8  Burr,  1855;  Smith  v.  Mer- 
eer,  6  Taunt.  76;  Lahorde  v.  Consolidated  Ajsso. 
4  Rob  (La.)  190,  89  Am.  Dec.  517,  and  note; 
Ooddard  v.  Merchants  Bank,  4  N.  Y.  147; 
JBank  of  Commerce  v.  Union  Bank,  8  N.  Y. 
380;  National  Park  Bankv.  Ninth  Nat.  Bank, 
46  N.  Y.  81,  and  cases  cited;  Salt  Springs 


Bank  v.  Syracuse  Sav.  Inst,  62  Barb.  101; 
First  Nat.  Bank  of  Quincy  v.  Ricker,  71  Dl. 
489;  Bernheimer  v.  Marshall,  2  Minn.  78,  72 
Am.  Dec.  79;  National  Bank  v.  Grocers  Nat. 
Bank,  35  How.  Pr.  412;  Peoples  Bank  v. 
Franklin  Bank,  6  L.  R  A.  725,  88  Tenn. 
299;  Georgia  R.  dt  Bkg.  Co.  v.  Love  A  G.  W, 
Soe.  supra;  First  Nat.  Bank  of  Danvers  v. 
First  Nat,  Bank  of  Salem,  151  Mass.  280. 

It  is  true  that  where  prior  negligence  of  the 
drawer  or  holder  has  induced  the  los.s,  the  party 
guilty  of  the  first  negligence  must  bear  the 
loss. 

Bernheimer  v.  Marshall,  supra;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  41;  People's 
Bank  v.  Franklin  Bank,  supra;  Deposit  Bank 
V.  Fayette  Nat.  Bank  (Ky.)  7  L.  R.  A.  849; 
Young  V.  Grote,  4  Bing.  258;  First  Nat.  Bank 
of  Orleans  v.  State  Bank  of  Alma^  22  Neb. 
769,  3  Am.  St.  Rep.  294;  First  Nat.  Bank  of 
Quincy  v.  Ricker,  supra;  National  Bank  of 
North  America'^.  Bangs,  106  Mass.  441. 

But  there  is  no  pretense  in  this  case  of  anj 
prior  negligence  of  the  plaintiff,  or  that  his 
negligence  mduced  the  payment  of  the  check. 

A  clear  discrimination  between  the  case  of  a 
skillfully  altered  check  and  one  whose  signa- 
ture is  forged,  as  in  the  present  case,  is  all  that 
is  necessary  to  disclose  the  fallacy  of  appellant's 
position  upon  the  question  of  estoppel,  and  of 
the  assertion  that  the  case  of  Tjcather  Mfrs. 
Bank  v.  Morgan,  117  U.  S.  96.  29  L.  ed.  811, 
sustains  all  the  propositions  for  which  appel- 
lant contends. 

See  Redington  v.  Woods,  45  Cal.  418;  Bank 
of  Commerce  v.  Union  Bank,  8  N.  Y.  234. 

There  can  be  no  estoppel  upon  the  plaintiff 
from  asserting  the  forgery  of  the  check,  srrow- 
ing  out  of  his  failure  immediatelv  to  discover 
and  notify  the  defendant  of  the  forgery  when 
the  check  was  returned  to  him  September  11, 

1878.  Because: 

1.  The  payment  of  the  forged  check  was  an 
act  of  negligence  per  se  on  the  part  of  the 
Bank,  and  was  at  its  peril,  not  having  been  in- 
duced by  any  prior  act  or  neglect  of  the 
plaintiff. 

2.  The  lapse  of  time  from  May  28,  1878,  to 
September  11,  1878,  before  any  means  was  fur- 
nished to  plaintiff  of  suspecting  the  forgery  by 
the  return  of  the  forged  check,  was  amply  suf- 
ficient to  preclude  any  possible  trace  of  the 
perfect  stranger  to  whom  the  bank  had  negli- 
gently and  unlawfully  paid  such  a  large  sum 
of  money,  without  any  inquiry  as  to  his  iden- 
tity, and  without  the  preservation  of  any  evi- 
dence of  his  handwriting  or  any  means  of  trac- 
ing him. 

3.  The  entire  absence  of  evidence  as  to  any 
attempt  on  the  part  of  the  defendant  to  detect 
or  trace  out  the  forgery  at  any  time  or  in  any 
manner,  and  its  constant  and  persistent  insist- 
ence that  the  check  was  genuine  from  the  date 
of  its  payment  in  May,  1878,  until  the  verdict 
of  the  jury  in  pecember,  1885,  in  the  full  face 
of  the  positive  and  explicit  notice  of  the  forgery 
finally  given  to  it  by  the  plaintiff  in  January, 

1879,  and  its  persistent  confidence  in  the  hon- 
esty of  Hooper,  whom  it  not  only  refused  to 
suspect  of  the  forgery,  but  put  forward  as  a 
witness  in  its  own  behalf  against  the  plaintiff, 
conclusively  shows  that  the  defendant  could 
not  have  been  injured  by  any  neglect  of  the 
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plaintiff  to  inform  it  fully  of  tbe  fact  of  the 
forgery  between  the  11th  day  of  September, 
1878,  and  the  8l8t  day  of  January,  1879. 

He  who  ioTokes  an  estoppel  in  pais  must  be 
able  to  show  some  act  or  omission  by  which  he 
was  misled  to  his  injury. 

Bigelow,  Estoppel,  pp.  549-561,  and  cases 
cited;  Baratou)  v.  aavaoe  Min.  Co,  64  Cal.  888, 
49  Am.  Rep.  705;  Martin  v.  ZeUerbadi,  88 
Cal.  300,  99  Am.  Dec.  865;  Bowman  v.  Cud- 
•worthy  81  Cal.  149;  M'Hsser  v.  Deniton,  10  N. 
Y.  68,  70,  61  Am.  Dec.  781;  Welsh  v.  German 
American  Bank,  78  N.  T.  428,  29  Am.  Rep. 
175;  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
218,  214,  approved  in  Leather  Mfrs.  Bank  v. 
M&rgan,  117  U.  S.  117,  29  L.  ed.  819;  Bank  of 
British  North  Amiriea  v. Merchants  Nat. IBank, 
91  N.  Y.  Ill;  August  v.  Fourth  Nat  Bank,  15 
N.  Y.  8.  R.  956;  First  Nat.  Bank  v.  Tappan, 
6  Kan.  465,  7  Am.  Rep.  568;  Manufacturers 
Nat,  Bank  v.  Barnes,  65  111.  71, 16  Am.  Rep. 
576;  Hardy  v.  Chesapeake  Bank,  51  Md.  587, 
84  Am.  Rep.  825. 

De  H»ven»  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  depositor  in  the  bank  of 
defendant,  and  the  controversy  in  this  action 
grows  out  of  the  payment  by  defendant  of  a 
check  for  $16,700,  purporting  to  have  been 
signed  by  plaintiff,  and  for  which  amount  de- 
fendant claims  that  it  is  entitled  to  debit  the 
account  of  plaintiff.  The  complaint  alleges 
that  this  check  was  a  forgery.  This  is  denied 
in  the  answer;  and  as  another  and  separate  de- 
fense it  is  averred,  in  substance,  that  the  plain- 
tiff is  estopped  to  deny  the  genuineness  of  said 
check,  because  of  his  negligence  in  not  exam- 
ining his  balanced  pass-book  and  returned 
checks,  including  the  one  in  dispute,  within  a 
reasonable  time,  and  giving  notice  that  such 
check  was  forged,  "by  reason  of  which  laches 
defendant  was  prevented  from  tracing  out  tbe 
forger  of  said  check  or  said  signature,  if  it  was 
a  forgery,  and  proceeding  against  him,  for  a 
period  of  nearly  five  months,  and  until  all  trace 
of  said  forger  was  lost."  The  defendant  also 
avers  that  the  account  between  ilself  and  plain- 
tiff had  become  a  stated  one.  The  check  was 
paid  on  May  29,  1878,  and  on  September  4, 
1878,  the  defendant  returned  to  plaintiff  his 
pass-book,  showing  the  statement  of  his  ac- 
count at  that  date,  and  that  he  was  charged 
with  the  amount  of  this  check,  which  was  Sso 
returned  to  him  as  one  of  the  vouchers.  On 
December  11,  1878,  anotherstatement  of  plain- 
tiff's account  was  rendered  by  defendant,  in 
which  appeared  the  balance  shown  by  the  pre- 
vious account.  The  evidence  also  tended  to 
show  that  plaintiff  did  not  at  once  examine  the 
check  in  dispute  when  it  was  returned  to  him 
with  his  balanced  pass-book  on  September  4, 
1878,  nor  until  some  time  in  the  month  of  De- 
cember, 1878,  and  that  he  first  intimated  to  de- 
fendant a  doubt  of  its  genuineness  about  De- 
cember 28,  1878,  but  did  not  give  notice  that 
he  actually  claimed  it  to  be  a  forgery  until 
February  I,  1879.  The  verdict  of  the  jury  in 
favor  of  plaintiff  must  be  deemed,  on  this  ap- 
peal, to  have  conclusively  established  the  fact 
that  the  check  was  a  forgery,  as  there  was  evi- 
dence sufficient  to  establish  such  a  finding,  and 
it  is  not  claimed  that  there  was  any  error  in 
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the  instructions  of  the  court,  so  far  as  they  re- 
late to  that  particular  point.  It  is  well  settled 
that  a  bank  in  receiving  ordinary  deposits  be- 
comes the  debtor  of  tbe  depositor,  and  its  im- 
plied contract  with  him  is  to  discharge  this  in- 
debtedness by  honoring  such  checks  as  he  may 
draw  upon  it,  and  it  is  not  entitled  to  debit  hia 
account  with  any  payments  except  such  as  are 
made  by  his  order  or  direction.  Crawford  v. 
West  Side  Bank,  100  N.  Y.  50,  1  Cent.  Rep, 
258;  Phanix  Bank  v.  RisUy,  111  U.  S.  125,28 
L.  ed.  874.  All  unauthorized  payments,  such 
as  upon  forged  checks,  are  therefore  made  at 
the  peril  of  the  bank,  and  it  is  not  justified  in 
charging  them  a^inst  the  depositor's  account 
unless  some  negligent  act  of  his  in  some  way 
contributed  to  induce  such  payment  in  the  first 
instance,  or  unless  by  his  subsequent  conduct 
in  relation  to  the  matter  he  is  upon  equitable 
principles  estopped  to  deny  the  correctness  of 
such  payments.  This  view  of  the  law  cannot 
be  well  questioned,  and  finds  abundant  sup- 
port in  the  decisions  of  courts.  Shipman  v. 
Bank  of  iSiate,  126  N.  Y.  818,  12  L.  R.  A.  791; 
Hardy  v.  Chesapeake  Bank,  51  Md.  562, 84  Am. 
Rep.  825;  Weinstein  v.  National  Bank  of  Jef- 
ferson, 69  Tex.  88;  Feather  Mfrs.  Nat.  Bank 
V.  Morgan,  117  U.  S.  96,  29  L.  ed.  811. 

It  is  not  claimed  in  this  case  that  plaintiff 
was  guilty  of  any  prior  negligence  which  in- 
duced the  defendant  to  pay  the  check  in  dis^ 
pute,  and  we  are  therefore  to  consider  only  the 
one  general  question,  whether,  upon  the  evi- 
dence before  it,  the  court  committed  any  error 
to  the  prejudice  of  the  defendant  in  giving  or 
refusing;  instructions  relating  to  the  defense  of 
estoppel,  and  this  we  proceed  to  do.  The 
plaintiff  was  in  no  manner  responsible  for  the 
action  of  the  defendant  in  paying  the  check. 
In  making  such  payment  it  parted  with  its  own 
money,  and  not  that  of  plaintiff;  and  the  loss 
consequent  thereon  was  its  own,  and  should 
not  be  transferred  to  the  plaintiff,  unless,  from 
all  the  circumstances  in  the  case,  it  appears 
reasonably  probable  that,  but  for  his  alleged 
negligence,  the  defendant  could  have  protected 
itself.  The  defendant  has  not  in  fact  dis- 
charged its  indebtedness  to  plaintiff,  and  should 
not  M  permitted  to  debit  him  with  any  amount 
as  an  offset  thereto  unless  it  appears  that  hj 
reason  of  the  negligent  conduct  of  plaintiff  it 
has  omitted  to  take  proceedings  which  it  other- 
wise would  and  could  have  taken  to  indemnify 
itself  from  loss.  This  seems  to  us  clear  upon 
the  plainest  principles  of  justice.  The  balanc- 
ing of  the  pass-book  in  September,  and  charg- 
ing the  plaintiff  therein  with  tbe  amount  of  thu^ 
check,  and  its  return  to  him  at  the  same  time, 
constituted  a  statement  of  the  account  between 
himself  and  the  defendant;  and  it  thereupon 
became  the  duty  of  the  plaintiff  to  examine  the 
same  within  a  reasonable  time,  and  give  to  de- 
fendant, without  unreasonable  delay,  notice  of 
any  objection  which  he  had  to  it;  and,  unless 
such  objection  was  made  within  a  reasonable 
time,  it  became  an  account  stated,  and  there 
was  imposed  upon  the  plaintiff  the  burden  of 
showing  that  the  check  with  which  he  was 
debited  was  a  forgery;  and,  in  addition  to  this, 
if  tbe  circumstances  attending  the  entire  trans- 
action were  such  as  to  make  it  reasonably 
probable  that  the  Bank  had  suffered  prejudice 
by  plaintiff's  unreasonable  acquiescence  m  the 
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account  as  stated,  be  would  not  be  permitted 
to  open  the  account  by  proof  of  its  incorrect- 
ness. 

Upon  the  trial  the  court  instructed  the  jury, 
in  substance,  that,  if  they  found  that  the  cheek 
in  dispute  was  a  fon^ed  one,  they  must  find 
for  the  plaintiff,  unless  it  was  shown  that 
plaintiff's  failure  to  examine  his  cbecks  de- 
prived the  defendant  of  an  opportunity  to  save 
itself  from  loss  on  account  of  the  money  paid 
thereon;  and  they  were  further  instructed  that, 
if  **the  plaintiff  was  guilty  of  negligence  in 
respect  to  his  treatment  of  bis  checks,  includ- 
ing the  disputed  check,  after  he  received  them 
at  the  September  balancing  and  the  December 
balancing,  or  by  reason  of  his  making  the  dis- 
covery of  the  forgery,  or  of  the  facts  which 
put  bim  on  inquiry  respecting  it  some  months 
before  he  gave  any  notice  to  the  bank  of  such 
disco veiy,  whereby  the  Bank  was  or  may  have 
been  injured,  they  may  find  for  the  defend- 
ant" So  far,  this  was  a  correct  statement  of 
the  law,  and,  with  other  instructions  given, 
conveyed  to  the  jury  with  sufficient  clearness 
the  law  as  we  have  declared  it.  But  the  court 
also  gave  the  following:  "In  considering  the 
fact  that  Mr.  Janin's  bank-book  was  balanced, 
and  that  the  Bank's  statement  of  the  balance 
was  apparently  acquiesced  in  for  a  consider- 
able length  of  time,  I  instruct  you  that  the 
plaintiff  was  under  no  contract  to  the  Bank  to 
examine  with  diligence  his  returned  checks 
and  bank-book.  In  contemplation  of  law,  the 
book  was  balanced  and  the  checks  returned 
for  the  protection  of  the  depositor,  not  for  the 
protection  of  the  Bank;  and  when  Mr.  Janin 
failed  to  examine  it,  the  only  consequence  was 
that  the  burden  of  proof  was  shifted.  Mr. 
Janin  then  became  bound  to  show  that  the  ac- 
count was  wrongly  stated.  This  right  lie  has 
preserved  so  lon^  as  the  claim  was  not  barred 
by  the  Statute  of  Limitations."  This  instruc- 
tion, although  supported  by  the  authority  of 
Weisser  v.  Denisan,  10  N.  Y.  68,  61  Am.  Dec. 
731,  is  not,  in  our  opinion,  entirely  correct, 
and  is  in  conflict  with  other  instructions  re- 
ferred to.  When  considered  in  connection 
-with  a  portion  of  another  instruction  given,  to 
the  effect  that  it  '*was  sufQcient  to  give  notice 
when  the  forgery  was  discovered,"  this  clearly 
implied  that  plaintiff  could  not  be  charged 
with  negligence  in  not  examining;  his  checks 
within  a  reasonable  time,  and  that  the  jury 
were  only  to  consider  whether  he  was  guilty  of 
unreasonable  delay  in  giving  notice  after  he 
made  the  examination  and  discovered  the  for- 
gery. This  is  not  the  true  rule.  This  error, 
however,  will  not,  in  view  of  the  undisputed 
evidence,  justify  a  reversal  of  the  judgment. 
Conceding  that  the  plaintiff  was  guilty  of  neg- 
ligence in  not  earlier  examining  his  checks, 
discovering  the  forgery,  and  giving  notice 
thereof,  there  is  nothing  in  the  evidence  from 
which  it  can  be  reasonably  inferred  that  the 
defendant  sustained  any  loss  thereby,  or  that 
its  position  with  reference  to  the  check,  be- 
cause of  not  having  earlier  notice,  was  in  any 
manner  changed  to  its  disadvantage,  and  the 
court  would  have  been  justified  in  so  charging 
the  jury.  The  check  was  paid  on  May  20, 
1878;  and  it  was  not  until  September  4,  1878, 
that  it  was  returned  to  plaintiff.  The  check 
was  payable  to  "currency  or  bearer,"  and 
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when  paid  the 'person  who  presented  it  was 
not  identified,  or  required  to  indorse  it.  This 
case  was  tried  in  1885,  and  there  is  nothing  in 
the  evidence  pointing  to  the  fact  that,  if  notice 
had  been  given  on  the  very  day  the  check  was 
returned,  the  defendant  would  have  been  in 
any  better  position  to  discover  the  forger,  or 
the  person  who  uttered  it.  or  to  avail  itself  of 
any  of  the  coercive  measures  known  to  the  law 
by  which  to  retrieve  its  loss,  than  it  was  at  the 
time  it  received  notice.  If  plaintiff  was  negli- 
gent, it  was  not  shown  that  the  defendant  suf- 
fered any  damage  thereby,  and  for  that  reason 
such  negligence  cannot  be  allowed  as  a  defense 
to  plaintiff's  right  to  recover  in  this  action. 

There  may  be  some  general  language  in  the 
case  of  I.,eather  Affrs,  Nat.  Bank  v.  Morgan, 
117  U.  S.  115,  29  L.  ed.  818,  which  would  seem 
to  imply  that  it  is  not  necessary  that  the  evi- 
dence should  tend  to  show  that  any  pecuniary 
benefit  would  have  accrued  to  the  defendant  if 
reasonable  notice  had  been  given  it;  but  this 
general  language  is  limited  by  the  facts  of  that 
case,  and  the  more  specific  rule  which  the 
court  announced,  viz.:  "Still  further,  if  the 
depositor  was  guilty  of  negligence  in  not  dis- 
covering and  giving  notice  of  the  fraud  of  his 
clerk,  then  the  Bank  was  thereby  prejudiced, 
because  it  was  therebv  prevented  from  taking 
steps,  by  the  arrest  of  the  criminal,  or  by  an 
attachment  of  his  property,  or  other  form  of 
proceeding,  to  compel  restitution."  In  the 
case  of  Continental  Nat.  Bank  v.  National 
Bank,  50  N.  Y.  576,  cited  by  appellant,  it  is 
said  that  the  arrest  and  detention  of  a  swindler 
are  powerful  means  of  coercing  restoration  of 
property,  and  that  the  loss  of  this  means  in  re- 
lying upon  the  declaration  of  another  would 
estop  such  person  from  denying  the  truth  of 
the  statement  upon  which  reliance  was  made. 
But  this  language  is  to  be  considered  in  con- 
nection with  the  particular  facts  then  before 
the  court,  from  which  it  appears  that  the  dec- 
laration held  to  be  an  estoppel  was  the  direct 
admission  of  the  genuineness  of  the  check  af- 
terwards claimed  to  be  forged,  and  that,  "had 
the  teller  of  the  certifying  bank  disclaimed  the 
forged  certificate  and  pronounced  it  a  forgery 
when  presented,  the  holder  of  the  check  would 
have  had  ample  time  to  arrest  the  swindler  at 
the  Bank  of  the  State  of  New  York  before  he 
had  received  the  money  on  the  gold  checks, 
and  before  he  went  to  the  subtreasury  with 
his  gold  certificates."  White  v.  Continental 
Nat.  Bank,  64  N.  Y.  822,  21  Am.  Rep.  612. 

The  distinction  between  such  a  case  as  that 
and  one  like  this,  in  which  there  is  nothing  in 
the  evidence  to  indicate  that  all  trace  of  the 
forger  was  nut  lost  before  the  check  in  contro- 
versy was  returned  to  plaintiff  months  after  its 
payment,  is  a  marked  one;  and  in  White  v. 
Continental  Nat.  Bank,  just  cited,  what  we 
conceive  to  be  the  rule  applicable  to  the  facts 
in  this  record  is  thus  stated:  "In  the  case  at 
bar  it  is  the  merest  conjecture,  with  scarcely 
a  possibility  to  support  it,  that  the  defendant, 
or  those  from  whom  it  received  the  bill,  could 
at  any  time  after  the  transmission  of  the  for- 
eign bill  of  exchange  to  Baltimore  have  taken 
any  effectual  measures  either  for  arresting  the 
swindler  or  reclaiming  the  bill  bought  and 
paid  for  upon  the  credit  of  the  bill.  Estop- 
pels cannot  be  based  upon  mere  conjectures. 
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even  if  a  proper  foundation  is  laid  for  them  in 
other  respects."  There  is  nothing  in  Casco 
Bank  v.  Keene,  53  Me.  108,  in  conflict  with 
this.  In  that  case,  and  upon  its  peculiar  facts, 
it  was  held  proper  to  instruct  the  jury  "that, 
if  the  plaintififs,  relying  on  the  defendant's  ad- 
mission, were  induced  to  refrain  from  obtain- 
ing security  from  Judson  by  his  arrest  or  by 
an  attachment  of  his  property,  and  they  there- 
by sustained  an  injury,  then  the  defendant 
would  be  estopped  from  denying  his  signa- 
ture." But,  of  course,  to  justify  such  an 
instruction,  there  must  be  some  evidence  tend- 
ing to  show  the  facts  upon  which  it  is  predi- 
cated. In  this  case  the  burden  of  proof  to 
show  that  it  sustained  damage  or  injury  bv  the 
negligence  of  plaintiff  was  upon  the  defend- 
ant, and  this  it  was  required  to  show  by  evi- 
dence having  some  reasonable  tendenc}^  to  es- 
tablish such  fact.  In  order  to  justify  the 
submission  of  any  question  of  fact  to  the  jury 
the  proof  must  be  sufficient  to  raise  more  than 
a  mere  conjecture  or  surmise  that  the  fact  is 
as  alleged.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists,  and 
when  the  evidence  is  not  sufficient  to  justify 
such  an  inference  the  court  may  properly  re- 
fuse to  submit  the  question  to  the  jury,  and  in 
onr  opinion  the  evidence  in  this  case  was  not 
such  as  would  have  warranted  the  jury  in  find- 
ing as  a  fact  that  the  delay  of  plaintiff  in  giv- 
ing it  notice  that  the  check  in  question  was  a 
forgery,  lost  to  it  any  rights  or  remedies  which 
otherwise  it  might  have  resorted  to,  in  order  to 
save  itself  from  the  loss  incurred  by  its  own 
mistake  or  negligence  in  the  first  instance,  and 
which  it  now  asks  the  plaintiff  to  bear,  and 
therefore  the  error  we  have  pointed  out  in  the 
instruction  of  the  court  was  without  prejudice 
to  the  defendant. 
;^  Judgment  and  order  affirmed. 

We  concur:  Beatty,  Ch.  J.;  Sharp- 
stein*  J.;  Garontte*  J.;  McFarland,  </. 

Harrison*  </.,  being  disqualified,  did  not 
participate  in  the  foregoing  opinion. 

Paterson,  c/.,  dissenting: 

I  concur  in  the  views  of  Mr.  Justice  De 
Haven  on  the  main  questions  of  law  discussed 
in  the  opinion,  but  think  that  the  question 
whether  the  defendant  sustained  any  loss  by 
reason  of  the  plaintiff's  failure  to  notify  the 
defendant  earlier  of  the  discovery  of  the  for- 
gery should  have  been  left  to  the  jury.  The 
evidence  shows  that  the  plaintiff  had  notice  of 
the  forgery  several  months  prior  to  the  time 
when  he  informed  the  officers  of  the  Bank  of 
the  fact,  and,  when  asked  why  he  had  not  be- 
fore spoken  of  the  matter,  he  replied  that  he 
had  been  working  up  the  case  himself.  It 
seems  to  me  that,'  whatever  may  be  said  of 
the  duty  of  a  depositor  to  examine  his  checks 

Eromptiy,  it  must  be  conceded  that  when  he 
as  discovered  the  fact  that  his  signature  has 
been  forged,  or  is  informed  of  circumstances 
which  would  put  him  upon  inquiry  as  to  the 
fact,  it  is  his  outy  to  report  the  matter  imme- 
diately to  the  officers  of  the  Bank.  If  he  has 
willfully  withheld  from  the  Bank  any  infor- 
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mation  he  may  have  had,  he  ought  to  be  es~ 
topped  from  claiming  that  the  Bank  could  not 
have  protected  itself.  Under  the  decision  of 
the  majority  it  seems  to  me  a  dishonest  de- 
positor will  be  enabled  without  peril  to  himself 
to  perpetrate  a  fraud  upon  the  Bank.  If  he 
discover  that  he  has  been  negligent  in  examin- 
ing his  checks  he  will  nevertheless  be  entitled 
to  recover  unless  the  Bank  can  show  that  it 
was  prejudiced  by  his  negligence.  Now  he 
will  know  that  the  longer  he  withholds  notice 
of  the  forgery  from  the  Bank,  the  more  diffi- 
cult it  will  be  for  the  Bank  to  prove  that  it 
could  have  detected  and  arrested  the  forger, 
and  therefore  the  easier  it  will  be  for  him  to 
recover.    This,  it  seems  to  me,  is  putting  a 

Eremium  upon  laches,  and  encouraging  a  ais- 
onest  depositor  even  to  assist  the  forger  in 
covering  up  his  tracks.  There  is  no  doubt  in 
my  mind  that  Mr.  Janin  acted  in  the  utmost 
good  faith,  but  it  is  a  question  of  fact  which 
should  be  left  to  the  jury  whether  his  long  delay 
in  giving  the  Bank  notice  of  the  forgery  did 
or  did  not  prejudice  the  Bank.  The  latter  was 
entitled  to  immediate  notice  of  plaintiff's  discov- 
ery, and  it  does  not  follow  that  because  plain  - 
tiff  failed  to  detect  the  forger  the  officers  of  the 
Bank  also  would  have  failed  to  do  so.  The 
arrest  and  detention  of  a  forger  is  often  a  strong 
and  effectual  means  for  the  restoration  of  the 
money,  and,  although  it  m&y  be  a  difficult 
question  to  determine  in  certain  cases  whether 
the  injured  party  has  been  deprived  of  or  de- 
layed m  the  exercise  of  this  coercive  power  by 
the  negligence  of  the  depositor,  it  is  for  the 
jury,  reasoning  to  practical  results  from  all  the 
circumstances,  to  say  whether  it  is  fairlv  prob- 
able that  the  defendant  could  and  would  have 
taken  effective  measures  to  protect  itaelf. 
Continental  Nat.  Bank  v.  National  liank,  50 
N.  Y.  575;  Vo</rh%B  v.  Olmstead,  66  N.  Y.  113. 
In  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  29  L.  ed.  811,  the  court  said:  *'  If 
the  depositor  was  guilty  of  negligence  in  not 
discovering  and  giving  notice  of  the  fraud  of 
his  clerk,  then  the  bank  was  thereby  preju- 
diced, because  it  was  prevented  from  taking 
steps,  by  the  arrest  of  the  criminal,  or  by  an 
attachment  of  his  property,  or  other  form  of 
proceeding,  to  compel  restitution.  It  is  not 
necessary  that  it  should  be  made  to  appear  by 
evidence  that  benefit  would  certainly  have  ac- 
crued to  the  bank  from  an  attempt  to  secure 
payment  from  the  criminal.  Whether  the  de- 
positor is  to  be  held  as  having  ratified  what  his 
clerk  did,  or  to  have  adopted  the  checks  paid 
by  the  bank  and  charged  to  him,  cannot  be 
made,  in  this  action,  to  depend  upon  a  calcula- 
tion whether  the  criminal  had  at  the  time  the 
forgeries  were  committed,  or  subsequenUy, 
property  sufficient  to  meet  the  demands  of  the 
bank.  An  inquiry  as  to  the  damages  in  money 
actually  sustained  by  the  bank  by  reason  of  the 
neglect  of  the  depositor  to  give  notice  of  the 
for^ries  might  be  proper  if  this  were  an  action 
by  It  to  recover  damages  for  a  violation  of  his 
duty;  but  it  is  a  suit  by  the  depositor,  in  effect, 
to  falsify  a  stated  account,  to  the  injury  of  the 
bank,  whose  defense  is  that  the  depositor  has, 
by  his  conduct,  ratified  or  adopted  the  payment 
of  the  altered  checks,  and  thereby  inducerl  it 
to  forbear  taking  steps  for  its  protection  against 
the  person  committing  the  forgeries.    As  the 
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light  to  seek  and  compel  restoration  and  pay- 
ment from  the  person  committing  the  forgeries 
was  in  itself  a  valuable  one,  it  is  sufficient  if  it 
appears  that  the  bank,  by  reason  of  the  negli- 
gence of  the  depositor,  was  prevented  from 
promptly  and,  it  may  be,  effectively,  exercising 
It.  .  .  .  It  seems  to  us  that  if  the  case  bad  been 
submitted  to  the  jury,  and  they  had  found  such 
negligence  upon  the  part  of  the  depositor  as 
precluded  him  from  disputing  the  correctness 
of  the  account  rendered  by  the  bank,  the  ver- 
dict could  not  have  been  set  aside  as  wholly 
unsupported  by  the  evidence.  In  their  rela- 
tions with  depositors,  banks  are  held,  as  they 
ought  to  be,  to  a  rigid  responsibility:  but  the 
principles  governing  those  relations  ought  not 
to  be  so  extended  as  to  invite  or  encourage  such 
negligence  by  depositors  in  the  examination  of 
their  bank  accounts  as  is  inconsistent  with  the 
relations  of  the  parties,  or  with  those  estate 
lished  rules  and  usages  sanctioned  by  business 
naen  of  ordinary  prudence  and  sagacity,  which 
are,  or  ought  to  be,  known  to  depositors."  See 
also  Hardy  v.  Chesapeake  Bank,  51  Md.  562,  84 
Am.  Rep.  825;  CascoBank  v.  Keeiie,  58  Me.  108. 

It  is  true  that  was  the  case  of  an  altered 
check,  and  this  is  a  case  of  forged  signature, 
but  the  principles  announced  by  Mr.  Justice 
Harlan  are  as  applicable  on  the  question  before 
us  to  one  case  as  to  the  other.  A  banker  is  not 
bound  to  know  the  hand  writing  of  the  body  of 
the  check,  but  is  bound  to  know  the  depositor's 
signature.  He  is  not  bound  to  detect  a  skillful 
alteration,  which  can  only  be  known  to  the 
drawer  of  the  check;  and  the  latter  is  therefore 
bound  to  detect  the  alteration  at  the  earliest 
opportunity,  and  inform  the  bank  thereof.  In 
these  and  manv  other  respects  the  principles 
applicable  to  tne  two  cases  are  different;  but 
when  it  appears  that  the  plaintiff's  negligence 
contributed  to  the  injury  the  question  whether 
the  bank  was  prejudiced  by  the  failure  of  the 
plaintiff  to  exercise  ordinary  care  is  as  material 
in  one  case  as  in  the  other,  and  must  be  deter- 
mined by  the  same  rules.  I  do  not  claim,  as 
intimated  in  the  opinion  above  quoted,  that  the 
law  would  presume  the  bank  was  prejudiced 
by  the  long  delay  and  negligence  of  the  depos- 
itor in  fainng  to  detect  and  report  the  forgery. 
That  is  a  question,  I  think,  which  should  be 
left  to  the  Jury.  Dana  v.  National  Bank  of 
the  Republic,  182  Mass.  156. 

It  is  claimed  by  respondent  that  there  is  no 
evidence  tending  to  show  that  the  bank  was 
prevented  from  tracing  and  discovering  the 
forger,  or  from  exercismg  its  right  to  recover 


the  money,  through  reliance  on  plaintiff's  im- 
plied admission  of  the  correctness  of  the  ac- 
count rendered.  On  the  other  hand,  it  is 
claimed  by  appellant  to  be  clearly  shown  by  the 
evidence  that  the  Bank  was  misled  to  its  prej- 
udice through  such  negligence.  The  fact  that 
the  Bank  did  not  require  the  signature  of  the 
stranger  to  whom  the  monev  was  paid,  that  it 
took  no  evidence  as  to  his  fdentity,  and  made 
no  effort  to  detect  the  forgery  at  any  time,  but 
constantly  insisted  that  the  check  was  genuine, 
although  possessed  of  evidence  tending  to  show 
that  Hooper  was  the  forger,  are  matters  for  the 
consideration  of  the  jury.  So  also  the  fact  that 
the  plaintiff  allowed  long  periods  of  time  to 
elapse  between  the  occasions  when  he  presented 
his  bank-book  to  be  balanced,  and  that  he  fre- 
quently asked  the  teller  of  the  Bank  for  his 
balance,  instead  of  consulting  his  bank-book; 
that  he  neglected  to  examine  the  book  with  the 
return  checks  for  several  months  after  Septem. 
ber  4,  1878;  that  he  had  expressed  surprise  at 
the  smallness  of  the  balance,  as  shown  by  the 
books  of  the  Bank;  and  his  failure  to  notify  the 
Bank  until  February,  1879,  eight  months  after 
he  began  to  doubt  the  genuineness  of  the  check, 
— are  all  matters  to  be  considered  by  the  jury 
in  determining  the  questions  at  issue.  The 
court  cannot  say,  it  seems  to  me,  that  as  a 
matter  of  law,  under  such  circumstances,  the 
plaintiff  is  entitled  to  recover.  I  am  unable  to 
see  any  force  in  the  suggestion  that  the  officers 
of  the  Bank  took  no  steps  at  the  time  the  check 
was  paid  to  identify  the  person  who  presented 
it.  Unless  the  paying  teller  has  a  suspicion  as 
to  the  genuineness  of  the  signature  of  a  check 
payable  to  bearer,  he  is  not  called  upon  to  make 
and  preserve  evidence  as  to  such  identity,  and, 
if  such  precautions  had  been  taken  in  this  case, 
that  fact  would  have  been  conclusive  evidence 
that  the  Bank  had  notice  of  facts  which  put  it 
upon  inquiry.  In  such  a  case,  of  course,  the 
Bank  would  have  no  defense,  even  if  the  de- 
positor was  guilty  of  negligence.  It  is  said  that 
there  is  no  evidence  from  which  it  can  be  rea- 
sonably inferred  that  the  plaintiff's  delay  prej- 
udiced the  defendant;  but  the  inability  of  the 
defendant  to  produce  such  evidence  may  have 
been  caused  by  the  lapse  of  time  between  the 
time  when  plaintiff,  acting  as  a  prudent  man, 
ought  to  have  discovered  and  given  notice  of 
the  forgery,  and  the  time  when  such  notice  was 
in  fact  given.  This  is  peculiarly  a  question  for 
the  jury  under  proper  instructions  from  the 
court. 
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A  statute  fbrbiddini^  an  employer  to  Im- 
poee  a  line  upon  or  to  withhold  wages 


ft*om  an  employe  engaged  in  weaving  for 
any  imperfections  in  the  weaving  is  in  violation 
of  a  constitutional  provision  which  enumerates 
among  the  natural  and  inalienable  rights  of 
men  the  rights  of  acquiring,  possessing,  and  pro- 
tecting property,  as  this  right  includes  the  right 
to  make  reasonable  contracts  which  shall  be  un- 
der the  protection  of  the  law. 

(Holmes^  J.,  dissents,) 


fiOTB.— Statutory  restrictions  on  contracts  between 

nuuter  and  servant. 

The  oonstitutionaiity  of  statutes  restricting  the 
freedom  of  contract  between  masters  and  servants 
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has  been  raised  in  several  cases  in  recent  years, 
and  in  most  cases,  as  in  the  main  case  above,  the 
courts  have  held  such  statutes  void.  In  Indiana, 
however,  in  an  important  case,  it  was  held  that  a 
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(Deoember  2, 1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Superior  Court  for  Worcester  County 
made  during  tbe  trial  of  an  indictment  for  tio- 
lation  of  a  statute  forbidding  the  imposing  of 
a  fine  upon  or  making  deductions  from  tbe 
Images  of  cloth  weavers,  which  resulted  in  a 
veraict  of  guilty.    Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 

I^r.  A,  J.  Bartholomew*  for  defendant: 

The  statute  is  unconstitutional  and  Toid. 

Tbe  statute  cannot  be  held  to  be  classed  with 
those  which  have  been  adjudged  within  the 
police  power  of  the  State,  for  the  protection  of 
the  lives,  limbs,  health,  comfort  and  quiet  of 
all  persons,  and  the  protection  of  all  property 
within  the  State,  embracing  authority  to  estab- 
lish for  the  intercourse  of  citizen  with  citizen, 
those  rules  of  good  conduct  tmd  neighborhood, 
which  are  calculated  to  prevent  conflict,  and 
to  secure  to  each  an  uninterrupted  enjoyment 
of  his  own,  so  far  as  may  be  consistent  with  a 
like  enjoyment  of  tbe  rights  of  others. 

Com.  V.  il^^.  7Cush.  5&-85;  Oom.  v.  Teto^s- 
burp,  11  Met.  55;  Munn  v.  Illinois,  W  U.  8. 
118-124,  24  L.  ed,  77-88;  Thorpe  v.  Rutland, 
d  B.  B,  Co,  27  Vt.  140;  Cooley,  Const.  Lim. 
6th  ed.  p.  704c€tseq. 

It  must  be  classed  with  those  Acts  of  the  Leg- 
islature, sometimes  called  sumptuary  statutes. 

Cooley.  Const.  Lim.  p.  474  et  seq.,  and  notea. 

If  valid,  it  creates  for  weavers,  as  a  class,  a 
legal  exemption  of  their  wa^  earned  in  weav- 
ing, from  being  taken,  held,  or  used,  to  pay 


any  damages  caused  by  their  negligent,  un- 
skillful or  willful  acts  to  the  property  of  their 
employer,  and  secures  to  them  a  special  privi- 
lege and  advantage  contrary  to  their  rights 
under  standing  laws. 

In  legal  effect,  the  statute  deprives  the  em- 
ployer of  weavers  of  his  common-law  right  lo 
withhold  any  part  of  such  wages  as  compensa- 
tion for  damage  caused  to  him  by  negligent, 
unskillful  or  willful  acts  of  his  employ 6. 

Such  a  statute,  so  applying  to  a  class  of 
workmen,  violates  tbe  fundamental  principle 
of  the  Constitution  that  all  shall  "be  governed 
by  certain  laws  for  the  common  ^ood"  to  the 
end  "that  every  man  may  at  all  times  find  his 
security  in  them."    Preamble  to  Constitution. 

It  violates  certain  general  principles  stated 
in  articles  1,  6,  7,  and  11  of  tbe  Declaration  of 
Rights  in  tbe  Constitution,  designed  to  secure 
the  equal,  natural  rights  of  all  citizens  in  ac- 
quiring, possessing  and  protecting  property, 
and  seeking  and  obtaining  safety  and  happi- 
ness, under  laws  enacted  for  the  common  ^ood. 
and  not  for  the  profit,  honor  or  private  inter- 
est of  any  one  man,  family,  or  class  of  men, 
in  which  every  subject  may.  find  a  certain  rem- 
edy for  all  injuries  and  wrongs. 

Those  who  make  the  laws  must  govern  by 
promulgated  laws  not  to  be  varied  in  particu- 
lar cases. 

Cooley,  Const.  Lim.  p.  488;  Holden  v.  Jawes, 
71  Mass.  896,  6  Am.  Dec.  174;  Davison  v.  Jo- 
Jwnnot,  7  Met.  888,  41  Am.  Dec.  448. 

No  statute  can  be  sustained  which  deprives 
the  citizen  of  bis  liberty  to  pursue  a  lawful 


statute  prohibiting  employ^  from  making  any 
contracts  in  advance  to  accept  aDything  else  than 
lawful  money  of  the  United  States  Is  not  uncon- 
stltutlonaL  Hancock  v.  Tadcn,  6  L.  R.  A.  670,  ISl 
[nd.  866. 

The  same  case  holds  that  no  special  privileges  are 
conferred  nor  any  unjust  dlscrinilnatton  made  by 
such  a  statute  although  It  is  made  applicable  only 
to  those  engaged  in  mining  or  manufacturing  and 
in  addition  requires  them  to  pay  their  employ^  at 
least  every  two  weeks.    Ibid, 

But,  on  the  other  hand,  in  West  Virginia  it  is 
held  that  a  similar  statute  prohibiting  those  en- 
gaged In  mining  and  manufacturing  from  issuing 
for  the  payment  of  labor  any  order  or  paper  which 
is  not  redeemable  within  thirty  days  in  lawful 
money  with  interest  is  unconstitutionaL  Btate  v. 
Goodwill,  6  L.  R.  A.  (Bl,  88  W.  Va.  1T9. 

And  also  that  a  statute  prohibiting  those  engaged 
In  mining  and  manufacturing  and  also  in  selling 
merchandise  and  supplies,  from  selling  any  mer- 
chandise to  their  employes  at  a  greater  per  cent 
profit  than  they  sell  to  others  not  employed  by 
them,  is  unconstitutional,  because  it  is  class  legis- 
lation and  an  unjust  mterference  with  private 
contracts  and  business.  State  v.  Fire  Creek  Goal  & 
C.  Co.  6  L.  R.  A.  800, 38  W.  Va.  168. 

And  in  Pennsylvania  where  the  Constitution  pro- 
hibited local  or  special  laws  ^^gulating  labor 
trade,  mining  or  manufacturing,"  a  similar  statute 
prohibiting  the  issue  of  store  orders  to  pay  laborers 
in  mining  and  manufacturing  is  void  as  to  persons 
who  are  8u<  ffenerls  and  capable  of  making  their 
own  contracts.  Oodoharles  v.  Wigeman,  4  Gent. 
Rep.  887, 118  Pa.  481. 

And  a  statute  prohibiting  certain  corporations 
from  withholding  wages  by  reason  of  the  sale  or 
f  urnishmg  of  goods  by  any  person  except  under 
due  process  of  law  does  not  prohibit  applying  such 
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wages  under  an  assignment  made  by  an  employ  A 
for  a  debt  incurred  at  a  store  kept  by  stockholders 
of  the  corporation  or  others  than  the  corporation 
itself  or  its  oiBcials.  McSlanaman  v.  Hanover  Coal 
Co.  6  Kulp,  181. 

So  In  Illinois  a  statute  prohibiting  coal  mine 
owners  from  making  contracts  for  mining,  in  which 
the  weighing  of  coal  as  required  by  statute  to  fur- 
nish a  basis  for  the  wages  of  employes  is  dispensed 
with,  is  held  void.  Miilett  v.  People,  6  West.  Rep. 
156, 117  IlL  294. 

And  a  statute  making  it  unlawful  to  employ  Chi- 
nese on  public  works  except  as  a  punishment,  and 
making  all  contracts  for  such  works  void  if  the 
contractors  employ  Chinese  labor,  is  void.  Baker 
V.  Portland,  6  Sawy.  666. 

But  in  Massachusetts  a  statute  prohibiting  the 
employment  of  any  woman  or  minor  under 
eighteen  in  a  manufacturing  establishment  more 
than  ten  hours  per  day  except  in  certain  cases,  and 
in  no  case  more  than  sixty  hours  per  week,  is  held 
to  be  a  valid  health  and  police  regulation.  Com. 
V.  Hamilton  Mfg.  Co.  120  Mass.  288. 

In  England  where  the  constitutional  question 
does  notarise,  a  statute  prohibiting  the  imposition 
of  any  condition  on  an  employ^  as  to  the  expendi- 
ture  of  his  wages  is  held  not  to  apply  to  a  deduc- 
tion for  medicine  or  medical  attendance  made  un- 
der a  contract  in  writing  signed  by  the  employ^. 
Lamb  v.  Great  Northern  R.  Co.  (1891)  2  Q.  B.  281. 

And  also  that  the  guard  of  a  goods  train  whose 
main  duty  it  is  to  guard  and  conduct  the  train  and 
to  marshal  the  trucks,  but  at  times  also  to  assist  in 
coupling  and  uncoupling  and  in  unloading  them, 
is  not  a  ^Vorkman,^^  that  is  one  "engaged  in  man- 
ual labor"  within  the  meaning  of  the  statute  as  to 
such  deductions.  Hunt  v.  Great  Northern  R.  Co. 
(C.  A.  1691)  1 Q.  R  601.  B.  A.  R. 
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calling  in  his  own  way  not  encroaching  upon 
the  rights  of  all  others,  or  which  forbids  one 
class  of  persons  from  offering  and  performing 
services  m  such  lawful  callings,  according  to 
their  own  notions  as  to  what  is  fair  and  proper, 
and  subjects  their  employers  to  penalties  for 
so  employing  them. 

Baker  v.  Fortland,  6  8a wy.  566;  Blair  v. 
KUpatrick,  40  Ind.  812;  Ckm.  v.  Hamilton  Mfg, 
Co.  120  Mass.  888;  Cooley,  Const.  Lim.  p.  745. 

The  law  authorizing  recoupment  in  this  Com- 
monweaJth  has  always  been  recognized  and 
applied,  in  all  cases  where  the  damages  sought 
to  be  set  off  spring  from  the  same  transaction 
or  contract  as  that  on  which  the  plaintiff  re- 
lies, and  where  the  claim  for  damages  is 
against  the  plaintiff,  so  that  the  allowance  of 
such  a  claim  by  way  of  set-off  or  defense  shall 
operate  to  avoid  circuity  of  action. 

Hunt  V.  Otis  Go.  4  Met.  464;  Austin  v.  Fostfr, 
«  Pick.  841;  Mmdton  v.  Trask,  9  Met.  577; 
Potter  V.  Cain,  117  Mass.  240;  Stacy  v.  Kemp, 
m  Mass.  166;  Cary\.  Ouillow,  105  Mass.  18. 

The  following  cases  afford  ample  authority 
for  the  objections  urged  against  the  const itu- 
tionaUty  ox  this  Act: 

Leieis  v.  Webb,  8  Me.  826;  Oodehnrles  v.  Wige- 
man,  4  Cent.  Rep.  887,  118  Pa.  481;  Millet  v. 
People,  5  West.  Rep.  155.  117  111.  294;  People 
V.  Salem,  20  Mich.  452,  4  Am.  Rep.  400;  Van- 
zant  V.  Waddel,  2  Yerg.  270;  Wally  v.  Kennedy, 
2  Yerg.  554-559;  Dunham  v.  Letmton,  4  Me. 
140;  Pieguet,  Appellant,  5  Pick.  69;  Durkee  v. 
Janesdille,  28  Wis.  464,  9  Am.  Rep.  500;  Mem- 
phis V.  Fisher,  9  Baxt.  240;  Be  Nichols,  8  R.  I. 
•  50;  Gordon  v.  Winc/tester  Bldg.  db  A,  F.  Asso. 
12  Bush,  110;  United  States  v.  Union  Pae.  B. 
Co.  98  U.  S.  569.  25  L.  ed.  143. 

Mr,  A.  E.  Pillsbnry,  Atty-Gen.,  for  the 
Commonwealth: 

That  the  statute  applies  only  to  a  particular 
class  is  true  of  a  great  variety  of  statutes;  but 
this  does  not  infringe  the  uniformity  and  equal- 
ity required  by  the  fundamental  law. 

Hemtt  V.  Charier,  16  Pick.  858 ;  Davis  v.  State, 
S  Lea,  876;  Missouri  Pae.  B.  Co.  v.  Mackey,  83 
Kan.  298;  McAunich  v.  Mississippi  d  M.  B.  Go. 
20  Iowa,  343;  Cooley,  Const.  Lim.  6th  ed.  479. 

The  statute  mav  well  rest  upon  the  police 
powers  of  the  Leg&lature,  or  the  powers  vesteci 
m  it  by  the  ''go^  and  welfare"  clause  of  the 
Constitution,  chapter  1,  sec.  1,  art.  4. 

Cooley,  Const.  Lim.  6th  ed.704 ;  Com.  v.  Ham- 
ilton Mfg,  Co.  120  Mass.  883;  Com.  v.  Bearse, 
182  Mass.  542,  42  Am.  Rep.  450;  Sawyer  v. 
Davis,  136  Mass.  239,  49  Am.  Rep.  27;  Com. 
V.  People's  Five  Cents  Sav.  Bank,  5  Allen,  428, 
432.  See  also  Hewitt  v.  Charier,  Davis  v. 
State,  Missouri  Pae.  B.  Co.  v.  Mackey,  and 
McAunich  v.  Mississippi  ds  M.  B.  Co.  supra. 

Knowlton*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  indictment  under  the  Statute  of 
1891,  chap.  125,  the  first  section  of  which  is  as 
follows:  "No  employer  shall  impose  a  fine 
upon  or  withhold  the  wages,  or  any  part  of  the 
wages,  of  an  em  ploy  6  engaged  at  weaving, 
for  imperfections  that  may  arise  during  the 
process  of  weaving."  Section  2  provides  a 
punishment  for  a  violation  of  the  provisions  of 
the  statute  by  the  imposition  of  a  fine  of  not 
exceeding  |100  for  the  first  offense,  and  not  ex- 
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ceeding  $800  for  the  second  or  any  subsequent 
offense.  The  act  recognizes  the  fact  that 
imperfections  may  arise  m  weaving  cloth,  and 
it  is  evident  that  a  common  cause  of  such  im- 
perfections may  be  the  negligence  or  want  of 
skill  of  the  weaver.  When  an  employer  has 
contracted  wiih  his  employ 6  for  the  exercise 
of  skill  and  care  in  tending  looms,  it  forbids 
the  withholding  of  any  part  of  the  contract 
price  for  non-performance  of  the  contract,  and 
seeks  to  compel  the  payment  of  the  same  price 
for  work  which  in  quality  falls  far  short  of  the 
requirements  of  the  contract  as  for  that  which 
is  properly  done.  It  does  not  purport  to  pre- 
clude the  employer  from  bringing  a  suit  for 
damages  against  the  employe  for  a  breach  of 
the  contract,  but  he  must  pay  in  the  first  in- 
stance the  wa^s  to  which  the  employ^  would 
have  been  entitled  if  he  had  done  such  work 
as  the  contract  called  for.  It  is  obvious  that  a 
suit  for  damages  against  an  employe  for  failure 
to  do  good  work  would  be  in  most  cases  of  no 
practical  value  to  the  employer,  and  a  theoreti- 
cal remedy  of  this  sort  does  not  justify  a  re- 
quirement that  a  partv  to  such  a  contract  shall 
pay  the  consideration  for  performance  of  it  when 
it  has  not  been  performed .  The  defendant  con- 
tends that  the  statute  is  unconstitutional,  and  it 
becomes  necessary  to  consider  the  question  thus 
presented. 

The  employer  is  forbidden  either  to  impose 
a  fine  or  to  withhold  the  wages  or  any  part  of 
them.  If  the  act  went  no  further  than  to  for- 
bid the  imposition  of  a  fine  by  an  employer  for 
imperfect  work,  it  might  be  sustained  as  with- 
in the  legislative  power  conferred  by  the  con- 
stitution of  this  Commonwealth,  in  chapter  1, 
§  1,  art.  4,  which  authorizes  the  general  court 
"to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions  and  instruc- 
tions, either  with  penalties  or  without,  so  as  the 
same  be  not  repugnant  or  contrary  to  this  Con- 
stitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  this  Commonwealth,  and 
for  the  government  and  ordering  thereof,  and 
of  the  subjects  of  the  same.'*  It  might  well  be 
held  that  if  the  Le^slature  should  determine  it 
to  be  for  the  best  interest  of  the  people  that  a 
certain  class  of  employes  should  not  be  per- 
mitted to  subject  themselves  to  an  arbitrary 
imposition  of  a  fine  or  penalty  by  their  em- 
ployer, it  might  pass  a  law  to  that  effect. 
But  when  the  attempt  is  to  compel  payment 
under  a  contract  of  the  price  for  good  work 
where  only  inferior  work  is  done,  a  different 
question  is  presented.  There  are  certain  fun- 
damental rights  of  every  citizen  which  are 
recognized  in  the  organic  law  of  all  of  our  free 
American  states.  A  statute  which  violates  anv 
of  these  rights  is  unconstit\itional  and  void, 
even  though  the  enactment  of  it  is  not  express- 
ly forbidden.  Article  1  of  the  Declaration  of 
nights  of  the  Constitution  of  Massachusetts 
enumerates,  among  the  natural,  inalienable 
rights  of  men,  the  right  "of  acquiring,  possess- 
ing, and  protecting  property."  Article  1,  § 
10,  of  the  Constitution  of  the  United  States 
provides,  among  other  things,  that  no  State 
shall  pass  "any  law  impairing  the  obligation 
of  contracts."  The  right  to  acquire,  possess, 
and  protect  property  includes  the  right  to  make 
reasonable  contracts,  which  shall  be  under  the 
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protection  of  the  law.  Tbe  maDufaeture  of 
doth  is  an  important  industry,  essential  to  the 
welfare  of  tbe  community.  There  is  no  reason 
why  men  should  not  be  permitted  to  engage 
in  it.  Indeed,  tbe  statute  before  us  recognizes  it 
as  a  legitimate  business  into  which  anybody  may 
freely  enter.  The  right  to  employ  weaTers,  and 
to  make  proper  contracts  with  them,  is  there- 
fore protected  by  our  Constitution;  and  a  statute 
which  forbids  the  making  of  such  contracts, 
or  attempts  to  nullify  them  or  impair  the  obli- 
gation of  them,  violates  fundamental  prin- 
ciples of  right  which  are  expressly  recognized 
in  our  Constitution.  If  the  statute  is  held  to 
permit  a  manufacturer  to  hire  weavers  and 
agree  to  pay  them  a  certain  price  per  yard  for 
weaving  cloth  with  proper  skill  and  care,  it 
renders  the  contract  of  no  effect  when  it  re- 
quires him,  under  a  penalty,  to  pay  the  con- 
tract price  if  the  employe  does  his  work  neg- 
ligently, and  fails  to  perform  his  contract 
For  it  is  an  essential  element  of  such  a  contract 
that  full  payment  is  to  be  made  only  when  the 
contract  is  performed.  If  it  be  held  to  forbid 
the  making  of  such  contracts,  and  to  permit 
the  hiriDg  of  weavers  only  upon  terms  that 
prompt  payment  shall  be  made  of  the  price  for 
good  work,  however  badly  their  work  may  l>e 
done,  and  that  the  remedy  of  the  employer  for 
their  derelictions  shall  be  only  by  suits  against 
them  for  damages,  it  is  an  interference  with 
the  right  to  make  reasonable  and  proper  con- 
tracts in  conducting  a  legitimate  business, 
which  the  Constitution  guarantees  to  everyone 
when  it  declares  that  he  has  a  '^natural  in- 
alienable right"  of  "acquiring,  possessing,  and 
protecting  property."  Whichever  interpreta- 
tion be  given  to  this  part  of  the  Act,  we  are  of 
opinion  that  it  is  unconstitutional;  and,  inas- 
much as  the  instructions  of  the  jud^e  permit- 
ted the  jury  to  find  the  defendant  guilty  on  the 
second  count,  a  new  trial  must  be  granted. 

We  do  not  deem  it  important  to  consider 
the  other  exceptions  taken  by  the  defendant, 
further  than  to  say  that  we  are  of  opinion  that 
the  motion  to  quash  was  rightly  overruled. 
For  the  cases  supporting  the  view  we  have 
taken,  and  for  a  further  discussion  of  the  prin- 
ciples involved  in  the  decision,  see  Oodcharlet 
V.  Wtgeman,  118  Pa.  481.  4  Cent.  Rep.  887; 
State  V.  Goodwill,  38  W.  Va.  179,  6  L.  R.  A. 
621;  Re  Jacobtf,  98  N.  Y.  98;  People  v.  Marx, 
99  N.  Y  877, 52  Am.  Rep.  84;  People  v.  OiU- 
9on,  109  N.  Y.  889,  12  Cent  Rep.  616;  MilUt 
V.  PeopU,  117  111.  294,  5  West.  Rep.  155. 

Exceptiong  tuttained. 

Holmes*  </.,  dissenting: 

I  have  the  misfortune  to  differ  from  my 
brethren.  I  have  submitted  my  views  to  them 
at  length,  and,  considering  the  importance  of 
the  question,  feel  bound  to  make  public  a  brief 
statement,  notwithstanding  the  respect  and  def- 
erence I  feel  for  the  Judgment  of  those  from 
whom  I  differ. 

In  the  first  place,  if  the  statute  is  unconstitu- 
tional as  construed  by  the  majority,  I  think  it 
should  be  construed  more  narrowly  and  literal- 
ly, so  as  to  save  it. 
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Taking  it  literally,  it  is  not  infringed,  and 
there  is  no  withholding  of  wages  when  the  em 
ployer  only  promises  to  pay  a  reasonable  price 
for  imperfect  work,  or  a  price  less  than  the 
price  paid  for  perfect  work,  and  does  pay  that 
price  in  fact. 

But  I  agree  that  the  Act  should  be  construed 
more  brolly,  and  should  be  taken  to  prohibit 
palpable  evasions,  because  I  am  of  opinion  that, 
even  so  construed,  it  is  constitutional,  so  far 
as  any  argument  goes  which  I  have  heard. 

The  prohibition,  if  any,  must  be  found  in 
the  words  of  the  Constitution,  either  expressed 
or  implied,  upon  a  fair  and  historical  construe 
tion.    What  words  of  the  United  8  tates  or  State 
Constitutions  are  relied  on? 

The  statute  cannot  be  said  to  impair  the  ob- 
ligation of  contracts  made  after  it  went  into 
effect.  Lehigh  Water  Co.  v.  3iston,  121  U.  S. 
888.  891,  80  L.  ed.  1059.  So  far  as  has  been 
pointed  out  to  me,  I  do  not  see  that  it  interferes 
with  the  right  of  acquiring,  possessing,  and 
protecting  property  any  more  than  the  laws 
against  usury  or  gaming.  In  truth,  I  do  not 
think  that  that  clause  of  the  Bill  of  Rights  has 
any  application.  It  might  be  urged,  perhaps, 
that  the  power  to  make  reasonable  laws  implied- 
ly prohibits  the  making  of  unreasonable  ones, 
ana  that  this  law  is  unreasonable.  If  I  assume 
that  this  construction  of  the  Constitution  is  cor- 
rect and  that  speaking  as  a  political  economist^ 
I  should  agree  in  condemning  the  law,  stiil  I 
should  not  oe  willing  or  think  myself  author- 
ized to  overturn  legislation  on  that  ground, 
unless  I  thought  that  an  honest  difference  of 
opinion  was  impossible,  or  prettv  nearly  so. 

If  the  statute  does  no  more  than  to  abolish 
contracts  for  a  quantum  meruit,  and  recoup- 
ment for  defective  q^ualitv  not  amounting  to  a 
failure  of  consideration,  t  suppose  that  it  only 
put  an  end  to  what  are,  relatively  speaking,  in- 
novations in  the  common  law,  and  I  know  of 
nothing  to  hinder  it.  But  I  do  not  confine  my- 
self to  technical  considerations. 

I  suppose  that  this  Act  was  passed  because 
the  operatives,  or  some  of  them,  thought  that 
they  often  were  cheated  out  of  a  part  of  their 
wages  under  a  false  pretense  that  the  work 
done  by  them  was  imperfect,  and  persuaded  the 
Legislature  that  their  view  was  true. 

If  their  view  was  true,  I  cannot  doubt  that 
the  Legislature  could  deprive  the  employers  of 
an  honest  tool  which  they  were  using  for  a 
dishonest  purpose,  and  I  cannot  pronounce  the 
legislation  void,  as  based  on  a  false  assumption, 
since  I  know  nothing  about  the  matter  one  way 
or  the  other. 

The  statute,  however  construed,  leaves  the 
employers  their  remedy  for  imperfect  work  by 
action. 

The  objection  that  this  remedy  is  practical- 
Iv  worthless  is,  I  apprehend,  no  less  true,  al- 
though for  different  reasons,  if  the  workmen's 
wages  should  be  detained  unjustly. 

My  opinion  seems  to  me  to  be  favored  by 
Hancock  v.  Taden,  121  Ind.  866,  6  L.  R.  A. 
576;  Slavghter-ffouae  Ca^et,  88  C.  S.  16  W^alL 
86,  80,  81,  21  L.  ed.  894,  409,  410. 
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!•  One  owninfiT  and  operating  ovens 
for  manuftecturinf^  coke  from  ooal  ob- 
tained from  strangers  and  not  mined  in  the  land 
on  which  the  ovens  stand,  the  natural  effect  of 
which  is  to  substantially  injure  property  In  their 
vicinity,  must  pay  to  the  owners  of  such  prop- 
erty the  damages  sustained  by  them,  although 
the  ovens  are  located  on  hia  own  land  at  a  place 
so  well  adapted  to  the  business  that  they  would 
not  be  enjoined. 

8.  No  damag^es  can  be  recovered  by  the 
owner  of  a  ISftrm  for  injuries  to  crops  growing 
thereon,  by  gases  from  a  manufacturing  estab- 
lishment in  the  vicinity,  during  years  in  which 
the  farm  was  in  the  possession  of  a  tenant  who 
paid  a  full  rent  for  it. 

8.  IHminution  in  quantity  or  value  of 
crops  as  shown  by  a  comparison  with  years 
when  the  establishment  was  not  there,  and  in  the 
value  of  the  farm  by  the  deposit  thereon  of  for- 
eign and  sterilizing  substances  as  shown  by 
chemical  analysis,  are  proper  elements  of  dam- 
ages to  be  recovered  by  the  owner  of  a  farm  trom 
the  proprietor  of  a  manufacturing  establishment 
located  in  the  vicinity,  the  operation  of  which 
causes  such  diminution. 

4.  That  a  home  is  less  desirable*  and  its 
selling  value  has  been  reducsed*  are  not 
proper  subjects  of  consideration  in  determining 
the  damages  to  be  paid  to  its  owner  by  one  locate 
ing  a  manufacturing  establishment  in  its  vicinity. 

B.  Opinions  as  to  the  diminution  in  val- 
ue of  property  by  reason  of  the  location  in 
its  vicinity  of  a  manufacturing  establishment 
and  a  comparison  by  witnesses  of  the  value  be- 
fore and  after  such  location  are  not  admissible  on 
the  question  of  the  amount  of  damage  which 
must  be  paid  the  owner  because  of  injuries  done 
by  the  establishment. 

6.  On  the  question  what  damaflres  the 
owner  of  a  coke  oven  must  pay  a4Join- 
inff  landowners  for  injuries  done  their  prop- 
erty by  the  operation  of  the  oven,  evidence  as  to 
where  the  material  from  which  the  coke  was 
made  came  from,  what  was  paid  for  it,  and  what 
wages  the  miners  received,  is  immateriaL 

7.  Questions  as  to  the  adaptability  of  a 
DSfTin  for  producing  fimit  are  not  admissi. 
ble  upon  an  inquiry  as  to  what  damages  the 
proprietor  of  a  manufacturing  estabilihment 
which  has  been  located  in  the  vicinity  must  pay 
the  owner  of  the  farm,  because  of  injuries  done 
it  by  the  manufactory,  where  the  farm  has  not 
been  put  to  such  use. 

8.  A  concession  of  exemption  ft*om  lia- 
bility under  certain  circumstances  of  parties 
situated  similarly  to  defendant  by  the  Judge  in 
charging  the  Jurym  an  action  to  recover  dam- 
ages for  injuries  to  adjoining  property  by  a  man- 
ufacturing establishment,  althoug'h  erroneous,  is 
not  ground  for  complaint  by  defendant,  where  it 

Note.— For  note  on  nuisance  by  carrying  on  law- 
ful business,  see  Bohan  v.  Port  Jervis  Gas  Light 
Co.  (N.  Y.)  0  L.  B.  A«  711. 
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places  no  burden  on  him,  because  he  is,  at  all 
events,  within  the  general  rule  and  not  within 
the  exception. 

0«  Benefits  realised  by  a  person  because 
of  the  establishment  in  his  vicinity  of  a  manu- 
facturing concern  are  to  be  considered  in  deter- 
mining the  damages  which  must  be  paid  him  for 
injuries  done  to  his  property  by  such  concern. 

(October  5, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  West- 
moreland County,  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  injuries 
to  plaintiff's  farm,  by  reason  of  the  smoke  and 
gases  from  defendant's  coke  ovens  erected  on 
adjoining  land.     Beversed. 

At  the  trial,  for  the  purpose  of  showing  that 
the  soil  of  plaintiff's  farm  was  suitable  for 
fruit  growing,  a  witness  was  asked  "How 
would  this  farm  be  for  producing  fruit,  in  your 
judgment,  leaving  the  smoke  out  of  the  ques- 
tion?" An  objection  was  sustained  to  this 
question,  and  it  was  ruled  out.  This  ruling 
became  the  subject  of  the  9fh  assignment  of 
error. 

The  further  facts  sufficiently  appear  in  the 

opinion. 

Messrs.  Marchand  &  Gaither  and 
Wentlinsr  A  Miller  for  appellant. 

Mes^s.  Atkinson  &  Peoples  for  appel- 
lee, 

Messrs.  Georg^e  Shiras,  Jr.,  for  Southwest 
Coal  &  Coke  Co. ,  W.  F.  McCook,  for  H.  C. 
Frick  Coke  Co.  and  Knox  &  Reed,  for 
United  Coal  &  Coke  Co..  by  permission  of  the 
court,  submitted  a  brief  in  favor  of  reversal: 

An  action  does  not  lie  for  a  reasonable  use 
of  one's  right  though  it  be  to  the  injury  of 
another.  For  the  lawful  use  of  his  own  prop- 
erty a  party  is  not  answerable  in  damages,  un- 
less on  proof  of  negligence. 

Philadelphia  d  R.  R.  Co.  v.  Teiser,  8  Pa. 
866;  CoUins  v.  Chartiers  Valley  Qas  Co.  6  L. 
R.  A.  280,  181  Pa.  148. 

Compensation  shall  be  made  for  all  damages 
arising  from  immediate  injury  to  property,  but 
not  for  any  damages  where  there  is  no  legal 
injury,  which  is  called  damnum  absque  injuria. 

Shrunk  v.  tkhuylHU  Nav.  Co.  14  Serg.  &  R. 
71;  Pennsylvania  R.  Co.  v.  Lippincott.B  Cent. 
Rep.  818,  116  Pa.  472. 

It  may  be  suggested  that  these  coses  are 
those  of  suits  against  corporations  having  the 
power  of  taking  private  property  for  public 
use.  But  it  will  be  found,  on  examining  the 
cases,  that  the  effect  was  not  to  visit  such  cor 
porations  with  a  greater  degree  of  responsibil- 
ity than  that  attached  to  private  persons,  and 
that  the  court  held  that  the  companies,  with 
respect  to  property  not  taken  but  merely  dam- 
aged, were  subject  to  no  other  or  greater  lia- 
bility than  that  to  which  individuals,  in  like 
cases,  were  liable. 

Edmundson  v.  Pittsburgh,  M.  dk  T.  R.  Go.  1 
Cent.  Rep.  868,  111  Pa.  816. 

If  corporations  are  not  responsible  for  such 
indirect  damages,  a  fortiori,  are  individuals 
and  private  companies  exempt. 
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PiBnnaylvania  Lead  Go*8  App.  96  Pa.  116, 42 
Am.  Rep.  534,  is  distinguishable. 

Hvekenstine's  App,  70  Pa.  102,  10  Am.  Rep. 
669,  more  resembles  this  case.  See  also  Penn- 
sylvania Coal  Co.  V.  Sanderson,  4  Cent.  Rep. 
475, 113  Pa.  126. 

Everyone  who  chooses  to  live  in  a  mining  or 
manufacturing  district  must  endure  the  neces- 
sary inconvenience  and  results  of  those  indus- 
tries. 

To  such  a  man  we  may  well  apply  the  lan- 
guage used  by  Judge  Paxson  in  his  aissenting 
opinion  filed  in  Sanderson  v.  Pennsylvania  Coal 
Co.  86  Pa.  401. 

Having  enjoyed  the  advantages  which  coal 
mining  confers,  I  see  no  great  hardship,  nor 
violence  to  equity,  in  his  also  accepting  the  in- 
convenience necessarily  resulting  from  the 
business. 

WiUlams,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  with  considerable  care  in 
the  court  below,  and  was  in  most  respects 
well  tried.  Some  questions  were,  however, 
raised  and  considered  on  the  trial  which  were 
not  necessarily  involved,  and  which  hindered, 
rather  than  helped,  the  court  and  jury  in  reach- 
ing a  correct  result.  For  this  reason,  and  be- 
cause the  case  as  it  is  presented  is  one  of  con- 
siderable general  importance,  it  seems  desirable 
that  the  position  of  the  parties,  and  principles 
by  which  their  relative  rights  are  to  be  ad- 
justed, should  be  briefly  considered.  This 
may  be  done  by  answering  the  following  ques- 
tions: Fir8t.  Has  the  plamtiff  shown  a  cause 
of  action  for  which  he  can  recover  in  a  court 
of  law  ?  Second.  If  he  has,  what  is  the  meas- 
ure of  his  damages?  Third.  Was  the  evi- 
dence, which  was  admitted  under  objection, 
relevant  to  the  issue  before  the  jury?  The 
plaintiff  shows  that  prior  to  1871  he  was  the 
owner  of  a  farm  in  Westmoreland  County  on 
the  uplands  north  of  Brush  Creek.  His  culti- 
vated fields  began  about  1,000  feet  from,  and 
about  300  feet  above,  the  stream,  and  extended 
back  to  and  beyond  his  dwelling  and  farm 
buildings,  which  were  about  one  half  mile 
from  the  stream.  He  shows  that  in  1871  the 
defendants  bought  a  tract  of  land  in  the  val- 
ley, and  extending  up  the  slope  some  three  or 
four  hundred  feet,  on  which  they  erected  coke- 
ovens  on  the  flat  on  the  north  siae  of  the  creek. 
He  alleges  that  the  smoke  and  gas  from  these 
ovens  passed  over  his  farm,  injuring  thereby 
his  crops,  diminishing  the  productiveness  of 
the  soil,  and  the  desirability  of  his  house  as 
a  place  of  residence.  Evidence  was  given  on 
the  trial  in  support  of  this  allegation.  The 
defendants  deny  that  the  plaintiff  has  suffered 
injury  in  his  crops,  his  soil  or  the  comfort  of  his 
home:  and  tbey  further  deny  that  the  injuries 
alleged,  if  actually  sustained,  would  entitle  the 
plaintiff  to  recover,  and  for  this  they  g;.Ye  the 
following  reasons:  (a)  such  injuries  are  the 
natural  and  necessary  result  of  the  development 
by  the  owner  of  the  resources  of  his  own  land, as 
in  Pennsylvania  Coal  Co,  v.  Sanderson,  118 
Pa.  126. 4  Cent.  Rep.  475;  (6)  they  result  from 
a  reasonable  use  of  his*  own  land  for  a  lawful 
purpose,  as  in  Huckensfine's  App.,  70  Pa.  102; 
(e)  they  result  from  the  pursuit  of  a  biwful 
calling  in  a  lawful  manner,  without  either  neg- 
R.A. 


ligence  or  malice  on  the  part  of  the  owner  or 
his  employes,  as  in  Pennsylvania  R.  Co.  v. 
LippineoU,  116  Pa.  472,  8  Cent.  Rep.  818. 
In  Sanderson's  Case,  the  land  of  the  coal  com- 
pany was  coal  land.  Its  value  could  be  real- 
iased  by  the  owners  in  no  other  way  than  by 
bringing  the  coal  to  the  surface,  so  that  it 
could  be  prepared  for  the  market.  In  the 
process  of  mining,  subterranean  veins  of  water 
are  necessarily  open,  and  the  water  accumu- 
lating in  the  mines  must  be  brought  to  the  sur- 
face, where  it  naturally  finds  its  way  into  the 
surface  streams,  and  pollutes  them.  If  this 
could  not  be  done,  a  great  industry  would  be 
interfered  with,  and  the  owner  of  the  coal  land 
denied  the  exercise  of  the  rights  of  ownership 
on  his  land  for  the  benefit  of  a  neighboring 
owner  whose  title  was  no  greater  or  higher 
than  his  own.  The  maxim,  sie  utere  tuo  ut 
alienum  non  ladas,  was  therefore  neither  sus- 
pended nor  modified  in  Sanderson's  Case. 

The  coal  company  was  using  its  own  land 
in  the  only  manner  practicable  to  it.  The 
harm  done  thereby  to  others  was  the  least  in 
amount  consistent  with  the  natural  and  lawful 
use  of  its  own.  If  this  use  was  to  be  denied  to 
the  coal  company,  because  some  injury  or  in- 
convenience to  others  was  unavoidable,  then 
the  result  would  be  practical  confiscation  of 
the  coal  lands  for  the  benefit  of  householders 
living  on  lower  ground.  But  the  defendants 
are  not  developing  the  minerals  in  their  land, 
or  cultivating  its  surface.  They  have  erected 
coke-ovens  upon  it,  and  are  engaged  in  the 
manufacture  of  co^e.  Their  selection  of  this 
site,  rather  than  some  other,  is  due  to  its  loca- 
tion, and  to  their  convenience,  and  has  no  rela- 
tion to  the  character  of  the  soil,  or  to  the 
presence  or  absence  of  underlying  minerals. 
The  selection  was  no  doubt  a  wise  one,  quite 
secluded,  and  quite  convenient  to  the  several 
mines  from  which  the  material  was  to  be  ob- 
tained for  the  making  of  coke;  but  it  was  the 
selection  of  a  manufacturing  site,  and  is  sub- 
ject to  the  same  considerations  as  though  glass, 
or  lumber  or  iron  had  been  the  commodity  to 
be  produced  instead  of  coke.  The  rule  in 
Sanderson's  Case  has  therefore  no  application 
to  the  facts  of  this  case.  The  injury,  if  any, 
resulting  from  the  manufacture  of  coke  at  this 
site,  is  in  no  sense  the  natural  and  necessary 
consequence  of  the  exercise  of  the  legal  rights 
of  the  owner  to  develop  the  resources  of  his 
property,  but  is  the  consequence  of  his  election 
to  devote  his  land  to  the  establishment  of  a 
particular  sort  of  manufacturing  having  no 
natural  connection  with  the  soil  or  the  subja- 
cent strata. 

The  rule  in  Huekenstin^s  App.  is  equally 
inapplicable.  The  land  of  the  appellant  in 
that  case  had  upon  it  a  deposit  of  flee  brick 
clay,  which  could  be  made  into  bricks  with 
profit,  if  this  was  done  near  the  pit  from  which 
the  clay  was  taken.  This  is  the  usual,  and 
probably  a  necessary,  way  of  converting  the 
clay  into  bricks.  An  effort  was  made  to  enjoin 
against  the  burning  of  the  bricks  by  Hucken- 
stine  on  the  field  where  the  clay  was  obtained. 
The  injunction  was  refused,  and  it  was  held 
that,  upon  the  case  as  presented,  Huckenstine 
was  making  a  reasonable  use  of  his  own  land, 
which  equity  would  not  interfere  with. 
Whether  he  would  have  been  liable  in  an  ac- 
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lion  at  law  for  aoj  substaDtial  injury  be  mi^ht 
do  to  a  neighbor  by  tbe  burning  of  bricks  was 
not  before  tbe  court,  and  was  not  considered. 
We  tbink  it  is  true,  as  held  by  tbe  judge  of  tbe 
•court  below,  that  tbe  evidence  in  this  case 
would  not  justify  an  injunction.  It  shows 
a  selection  of  a  site  as  well  adapted  to  the  busi- 
ness, and  as  remote  from  dwellings  as  any  in 
in  that  region.  To  enjoin  the  manufacture  of 
•coke  at  such  a  site  would  amount  to  a  prohibi- 
tion of  its  manufacture,  add  the  destruction  of 
-vast  allied  and  dependent  industries  of  im- 
mense Ta'ue  to  the  public  as  well  as  to  those 
<lirectly  engaged  in  them.  An  injunction  is 
not  of  right,  but  of  grace,  and  will  never  be 
issued  by  a  court  of  equitv  when  it  will  inflict 
«  greater  injfury  than  it  will  prevent.  In  such 
-a  case  the  mjured  party  will  be  left  to  his  re- 
dress at  law.  No  more  than  this  is  fairly 
<x>vered  by  Huckenstine^s  Case.  The  plaintiff 
in  this  case  is  therefore  in  the  right  court,  and 
if  he  is  substantially  hurt  by  the  use  to  which 
the  defendants  have  seen  nt  to  devote  their 
land,  we  see  no  reason  why  he  may  not  recov- 
<er.  unless  it  is  found  in  the  last  of  tbe  positions 
taken  by  the  defendants  for  which  Lipptn- 
4iotfs  Case  is  cited. 

It  is  a  fundamental  principle  of  our  system 
of  goveriiment  that  the  interest  of  the  public 
is  higher  than  that  of  the  individual,  so  that 
when  these  interests  are  in  conflict  the  latter 
must  give  way.  If  tbe  individual  is  thereby 
deprived  of  his  property  without  fault  on  his 
part,  he  is  entitled  to  compensation;  but  if  be 
IS  affected  only  in  his  tastes,  his  personal  com- 
fort, or  pleasure,  or  preferences,  these  he  must 
surrender  for  tbe  comfort  and  preferences  of 
the  many.  Thus  highways  are  necessary  to 
the  public  business  and  comfort.  Some  noise 
and  dust  are  necessarily  occasioned  by  the 
legitimate  use  of  them.  This  may  be  disagree- 
able, perhaps  in  some  cases  positively  harmful, 
to  some  one  or  more  of  the  persons  living  along 
them;  but  for  this  there  is  no  remedy,  at  law 
or  in  equity.  It  is  one  of  the  necessary  conse- 
quences of  subjecting  the  individual  to  the  pub- 
lic in  those  things  as  to  which  their  interests 
are  in  conflict.  Railroads  have  become  the 
great  highways  of  travel  and  commerce.  The 
turnpike  and  canal  have  been  superseded,  and 
the  people  and  their  products  are  transported 
at  a  great  advance  in  speed  and  comfort  over 
the  modem  highway  by  the  power  of  steam. 
The  law  recognizes  the  public  character  of  these 
highways.  Their  presence  is  necessary  to  the 
prospenty  and  comfort  of  the  public.  To 
some  persons  who  live  near  them,  as  to  some 
persons  who  live  upon  a  busy  city  street,  the 
incessant  roar  of  business  and  the  dust  of  pass- 
ing vehicles  or  trains  may  be  unpleasant  or 
painful;  but  whether  such  persons  live  upon  a 
country  road,  a  paved  street,  or  a  railroad  they 
are  alike  remediless.  No  action  will  lie  against 
the  municipality,  the  turnpike,  or  the  railroad 
company  for  the  noise  and  dust  caused  by  the 
legitimate  use  or  operation  of  the  highway  in 
either  case.  For  negligence  or  malice  the 
wrong  doer  is  liable  to  the  party  injured,  but 
for  tbe  lawful  use  of  tbe  road,  in  the  cus- 
tomary manner,  no  liability  attaches  to  the 
traveler  or  owner.  Tbe  railroads  are  built,  as 
is  the  turnpike  or  the  street,  under  laws  regu- 
lating their  construction  and  use  in  tbe  interest 
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of  tbe  public  which  is  to  be  served  by  them. 
The  right  to  operate  railroads  is  a  necessaij 
incident  to  the  right  to  build  them,  and  this 
was  held  in  Lippincotfs  Case.  But  the  pro- 
duction of  iron  or  steel  or  glass  or  coke,  while 
of  great  public  imjK)rtance,  stands  on  no  dif- 
ferent ground  from  any  other  branch  of  manu- 
facturing, or  from  the  cultivation  of  agricul- 
tural pr^ucts.  They  are  needed  for  use  and 
consumption  by  the  public,  but  they  are  tbe 
results  of  private  enterprise,  conducted  for 
private  profit  and  under  the  absolute  control 
of  tbe  producer.  He  may  increase  his  busi- 
ness at  will,  or  diminish  it.  He  may  transfer 
it  to  another  person,  or  place,  or  state,  or  aban- 
don it.  He  may  sell  to  whom  he  pleases,  at 
such  price  as  he  pleases,  or  he  may  board  his 
productions,  and  refuse  to  sell  to  any  person 
or  at  any  price.  He  is  serving  himself  in  bis 
own  way,  and  has  no  right  to  claim  exemption 
from  the  natural  consequence  of  his  own  act. 
The  interests  in  conflict  in  this  case  are  there- 
fore not  those  of  the  public  and  of  an  individ- 
ual, but  those  of  two  private  owners  who 
stand  on  equal  ground  as  engaged  in  their  own 
private  business.  LippineotVs  Case  is  there- 
fore no  reply  to  the  plaintiff's  case. 

What,  then,  is  the  measure  of  damages?  The 
declaration  charges  an  injury  to  the  trees  and 
crops  growing  on  the  surface,  and  a  permanent 
injury  to  the  soil  by  tbe  deposit  upon  it  from 
the  passing  smoke  and  gas  of  sterilizing  and 
poisonous  substances.  To  the  first  of  these  the 
Statute  of  Limitations  was  properly  applied. 
During  two  of  the  six  years  open  to  inquiry 
the  farm  was  in  the  possession  of  a  tenant  who 
paid  what  is  admitted  to  have  been  a  full  rent 
for  it.  Tbe  crops  for  those  two  years  should 
therefore  be  excluded  from  consideration.  As 
to  the  remaining  four  years,  if  the  crops  were 
so  affected  as  to  reduce  their  quantity  or  value, 
the  shrinkage  upon  each  year's  crops  should 
be  shown  in  bushels  or  tons,  or  approximated 
as  nearly  as  possible.  For  the  acreage  in 
wheat  or  com  in  any  one  of  these  four  years,  for 
example,  being  shown,  and  the  yield  per  acre, 
a  comparison  of  the  crop  with  that  raised  on 
the  same  farm  before  the  ovens  were  built 
could  be  made,  and,  so  far  as  tbe  difference 
was  shown  to  be  due  to  tbe  smoke  or  gas,  it 
would  afford  some  basis  for  an  estimate  of  the 
damage  sustained  on  that  year's  crops.  In 
this  manner  the  actual  injury  to  the  crops,  if 
any,  could  be  gotten  at  pretty  nearly.  As  to 
the  permanent  injury  to  the  soil  by  the  deposit 
of  injurious  particles  upon  it,  a  chemical 
analysis  will  afford  the  only  safe  guide.  Dif- 
ferences in  the  amount  offthe  crop  might  be 
due  to  the  effect  of  the  smoke  on  tbe  growing 
plant,  to  negligent  tillage,  to  exhaustion  of  the 
soil  by  long  cropping,  or  to  many  other  causes; 
but  if,  as  some  of  the  witnesses  have  testified, 
a  crust  of  foreign  and  sterilizing  substances 
has  been  deposited  over  this  farm  varying 
from  a  quarter  to  a  third  of  an  inch  in  thick- 
ness, specimens  of  it  can  and  should  be  pro- 
duced, and  its  composition,  and  the  effect  of 
its  presence,  ascertained  and  explained  to  the 
jury  by  those  competent  to  speak  on  the  sub- 
ject. This  is  a  question  susceptible  of  a  clear 
and  satisfactory  solution  by  the  application  of 
scientific  tests  which  the  court  and  jury  should 
have  tbe  benefit  of.    If  the  result  is  to  show  a 
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permanent  injury  to  the  soil  which  impairs  its 
productiveness  to  an  appreciable  degree,  the 
extent  of  the  loss  in  the  value  of  the  nirm  can 
be  readily  computed.  If  such  permanent  im- 
pairment is  not  made  to  appear,  this  part  of  the 
plaintiff's  claim  should  be  rejected  altogether. 
The  fact  that  theplaintiff  may  regard  his  home 
as  less  desirable  than  before,  because  of  the 
proximity  of  an  undesirable  business  or  of  un- 
desirable'neighbors,  or  the  further  fact  that  its 
selling  value  has  been  reduced  by  reason  of 
such  proximity,  affords  no  ground  for  a  recov- 
ery. The  location  of  a  livery  stable,  a  restau- 
rant, a  distillery,  and  many  other  kinds  of 
business  close  to  one's  home  might  diminish 
its  comfort  and  its  market  value,  but  the  own- 
er would  be  without  legal  redress,  so  far  as  the 
effect  of  mere  proximity  is  concerned. 

If,  however,  the  business  was  so  conducted 
as  to  affect  the  use  of  adjoining  property  or 
the  health  of  its  occupants,  these  tangible  and 
substantial  injuries  capable  of  measurement  by 
a  pecuniary  standard  might  sustain  an  action  for 
damages.    The  ordinarv  rule  for  the  ascer- 
tainment of  damages,  where  land  has  been  en- 
tered and  appropriated  under  the  right  of  emi- 
nent domain,  does  not  furnish  a  measure  of  the 
plaintiff's  right  to  recover  in  this  case,  for  the 
reason  already  given.     Where  an  entry  and 
seizure  has  been  made,  the  effect  of  the  seizure 
and  appropriation  of  part  of  the  land  of  the 
owner  to  a  particular  use  is  to  he  considered, 
as  well  as  the  value  of  what  is  taken.    This 
can  be  best  adjusted  by  ascertaining  the  sell- 
ine  value  of  the  whole  property  before  the  en- 
try, and  after  it  has  been  made.    The  differ- 
ence, if  any,  shows  the  actual  loss  which  the 
owner  has  suffered.    But  in  this  case  there  has 
been  no  entry   upon  or  appropriation  of  the 
plaintiff's  land.     What  he  alleges  is  that  the 
prosecution  of  the  business  of  making  coke  by 
the  defendants  on  their  own  land  has  hurt  his 
crops  and  injured  his  soil.    They  have  the  right 
to  make  coke.    If  the  establishment  of  that 
business  near  the  plaintiff  affects  the  selling 
value  of  his  farm,  he  can  no  more  recover  for 
that  than  he  could  recover  against  the  saloon- 
keeper or  the  liveryman  because  the  location 
of  their  business  near  him  had  made  his  prop- 
erty unsalable.    The  nature  of  the  business  is 
therefore  to  be  left  out  of  view.    The  sole 
question  is.  What  harm  had  been  done  to  the 
plaintiff  by,  or  as  the  direct  result  of,  the  prose- 
cution of  the  defendants'  business  at  a  place 
where  they  had  a  legal  right  to  carry  it  on? 
The  plaintiff  might  honestly  think,  and  his 
neighbors  might  be  willing  to  testify,  that  the 
mere  location  of  the  ovens  on  adjoining  land 
reduced  the  value  of  bis  farm  80  or  50  per  cent 
or  more,  and  a  comparison  by  them  of  the 
value  before  and  after  the  building  of  these 
ovens  would  include  this  element,  for  which 
there  can  be  no  recovery.    What  has  been  now 
said  substantially  disposes  of  our  question  re- 
lating to  the  testimony  objected  to.     The  sec- 
ond assignment  of  error  is  sustained.    The 
question  objected  to  should  have  been  excluded 
because  it  called  for  no  fact,  but  for  a  lumping 
estimate  which  opened  the  way  for  the  witness 
to  introduce  considerations  that  we  have  seen 
had  no  place  in  the  adinstment  of  the  dam- 
ages.   The  question  reierred  to  in  the  third 
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assignment  should  have  been  excluded  for  rea- 
sons already  given. 

The  seventh  assignment  is  also  sustained.  It 
was  no  sort  of  consequence  where  the  defend- 
ants obtained  the  material  which  they  used  in 
making  coke,  or  what  price  they  paid  for  it, 
or  what  tlie  miners  who  brought  it  to  the  sur- 
face were  paid  lor  mining  it,  and  such  ques- 
tions should  have  been  excluded.  The  ninth 
assignment  must  also  be  sustained.  The  ques- 
tion was  not  what  purposes  the  plaintiff  might 
have  devoted  his  farm  to,  and  what  damages 
he  would  have  sustained  in  that  case,  but  to 
what  purposes  had  he  devoted  it,  and  to  what 
extent  had  he  been  interfered  with  by  the  de- 
fendants' business.  An  examination  of  the 
evidence  shows  that  the  plaintiff  purchased  his 
farm,  containing  82  acres,  for  |4,000  a  few 
years  before  the  ovens  were  built.  Several 
years  after  they  were  built  he  bought  twentr 
acres  adjoining,  which  contained  coal,  which 
he  mined  and  sold  to  the  employes  of  the  de- 
fendants. 6o  far  as  the  evidence  indicates,  the 
latter  piece  was  not  farmed,  but  kept  and  used 
for  mining  coal.  For  the  injury  to  fouryears* 
crops,  and  for  permanent  injurvtohis  soil,  the 
plaintiff  recovered  nearly  $1,000  more  than 
his  farm  proper  cost  him,  and  still  finds  it  to 
his  advantage  to  reside  upon  it  and  to  cultivate 
it.  The  fact  that  such  a  verdict  was  rendered 
shows  that  the  court  and  jury  must  have 
I  been  misled  to  same  extent  by  the  irrelevant 
testimony,  and  by  the  improper  measure  of 
damages  which  the  jury  was  thus  left  to  apply. 

It  only  remains  to  consider  brieflv  the  twelfth 
assignment  of  error.  The  learned  judge  said 
to  the  jury:  "  After  much  thought  we  have 
arrived  at  thisconchision:  first,  that  the  own- 
ers of  coal  lands  may  develop  and  operate  the 
same,  even  to  the  injury  of  adjoining  land- 
owners, without  remedy  on  the  part  of  the  lat- 
ter, unless  malice  or  negligence  be  shown:  sec- 
and,  that  a  court  of  equity  will  not  restrain  the 
operation  of  works  of  an  injurious  nature 
where  the  best  possible  place  to  do  the  least  in- 
jury to  others  has  been  selected;  Hiird^  that, 
while  equity  will  not  restrain,  law  will  give  a 
remedy,  where  actual,  positive,  serious  injuir 
has  been  done  to  another,  by  bringing  upon  ad- 
jacent land  any  manufacturing  material  not 
part  of  the  land,  whether  such  harm  be  done  to 
health  or  property."  We  cannot  see  that  the 
appellants  were  hurt  by  this  instruction.  The 
first  proposition  is  no  more  than  a  statement  of 
the  rule  which  was  held  in  Sanderson's  Case, 
The  second  is  all  that  Uie  appellants  could  ask, 
and,  as  a  general  rule,  is  well  settled.  If  there 
is  any  error  in  the  third,  it  is  in  the  concession 
that  the  mine- owner  is  under  less  obligation  to 
his  neighbors  when  he  makes  coke  upon  the 
tract  from  which  the  coal  is  mined  than  when 
he  makes  it  elsewhere.  If  this  concession  was 
mistaken,  as  perhaps  it  was,  it  did  not  lay  any 
burden  on  the  appellants,  and  they  have  no 
right  to  complain  of  it  Whether  one  who 
mines  coal  or  petroleum  or  lead  on  his  own 
land  has,  by  virtue  of  that  fact  alone,  a  right 
to  manufacture  or  refine  such  product  on  the 
tract  from  which  it  was  obtained,  under  dp- 
cumstances  which  would  prevent  its  manufac- 
ture, or  render  him  liable  for  damages  if  he 
manufactured  on  some  other  tract,  is  a  quea- 
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tioD  not  raised  by  the  facts  of  this  case.  If 
the  relation  of  the  miner  to  his  prod  uct,  or  the 
surface  to  the  underlying  minerals,  could  con- 
fer exemption  from  liability  from  the  conse- 
quences of  the  manufacture  of  the  material 
mined,  where  the  process  was  conducted  on  the 
same  tract,  the  defendants  were  not  within  the 
range  of  such  exemption.  They  did  not  mine 
the  coal  they  used.  It  was  not  mined  on  the 
land  upon  which  the  coke-ovens  stood.  They 
were  therrfore  under  the  general  rule,  and  not 
within  the  exemption,  if  such  exemption  really 
exists.  At  the  same  time,  the  location  of  these 
parties  and  the  industries  of  the  region  are  not 
to  be  lost  si^ht  of.  The  plaintiff's  farm  is  in  a 
region  in  which  bituminous  coal  is  obtained  in 
large  quantities.  He  himself  mines  coal  upon 
his  own  land  for  sale.  The  conversion  of  coal 
into  coke  to  supply  fuel  for  the  great  iron  and 
steel  mills  of  western  Pennsylvania  is  one  of 
the  great  industries  of  the  region.  Many  mil- 
lions of  money  are  invested  in,  and  many  thou- 
sands of  men  are  employed  about,  its  produc- 
tion. It  has  been  largely  instrumental  in  the 
development,  growth,  and  general  prosperity 
of  the  region.    The  plaintiff  shares  the  general 


benefits,  and  seems  to  possess  some  advantages 
that  are  special,  and  grow  directly  out  of  the 
establishment  of  these  works  near  him;  for  he 
has  been  thereby  provided  with  customers  for 
his  coal  and  his  farm  products  at  his  own  door. 
These  considerations  should  be  borne  in  mind 
in  adjusting  the  dama^,  if  any  have  been  sus- 
tained; so  that  the  plamtiff,  while  he  recovers 
for  his  actual  loss  in  the  products  of  his  farm 
or  the  destruction*  of  his  soil,  as  the  evidence 
may  show  the  facts  to  be,  shall  not  be  allowed 
exemplary  damages,  and  so  that  the  defend- 
ants shall  not  be  treate<l  as  wrong-doers  in  the 
establishment  of  their  plant  on  a  well-selected 
and  secluded  tract  of  land  belonging  to  them- 
selves. As  this  case  goes  back  for  a  new  trial, 
it  is  quite  proper  for  us  to  add  that  the  trial 
judge  is.  in  an  important  sense,  the  thirteenth 
juror;  and,  when  the  amount  of  the  verdict 
shows  that  it  must  have  been  arrived  at  by  the 
adoption  of  an  erroneous  measure  of  damages 
or  a  mistake  in  computation,  he  should  not 
hesitate  to  set  it  aside. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 
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1.   Wbere  a  rl^ht  of  way  through  a  pri- 
vate alley  laid  out  entirely  on  the  grantor^B 


I  land  is  granted  to  the  owner  of  property  adja- 
cent thereto  which  fronts  on  a  public  street,  and 
to  bis  heirs  and  assigns  forever,  it  does  not  be- 
come appurtenant  to  such  property  but  Is  a  rigrht 
of  way  in  gross. 
8.  A  ri^bt  of  way  in  ^ross  is  a  mere  per- 
sonal privilege  and  dies  -viHth  the  ffrantee 
although  the  instrument  creating  it  conveys  it 
to  the  grantee  and  his  heirs  and  assigns  forever. 


NoTB.— .Easement  in  gross;  right  to  assign  or  trans- 
mit. 

The  text-writers  are  quite  unanimous  in  stating 
I  hat  an  easement  as  defined  in  2  Jacob,  Law  Diet, 
p.  388,  i.  e.,  "a  service  or  convenience  which  one 
neighbor  has  of  another  by  charter  or  prescription, 
without  profit,"  if  acquired  in  gross  is  a  personal 
right  which  cannot  be  granted  over,  and  is  extin- 
guished by  the  death  of  its  owner.  8ee  2  Bl.  Com. 
35;  3  Kent,  Com.  *  430;  6  Wait,  Act.  &  Def .  848;  Wool- 
rych,  Ways,  18,  20;  Angel  1,  Highways,  6  1;  Washb. 
Easem.  *10. 

The  expression  *^easement  In  gross"  is  here  used 
in  the  sense  In  which  it  is  generally  used  and  un- 
derstood without  reference  to  the  refinement  at- 
tempted to  be  established  ty  Gale  (Easem.  6)  and 
Ooddard  (Easem.  6)  ^o  the  effect  that  there  is  no 
such  thing  known  to  the  law. 

lilcensesand  authorities  are  grantable  at  first  for 
the  lives  of  the  persons  or  for  years,  but  the 
grantees  of  them  cancot  assign  them  over.  If  a 
license  be  granted  me  to  walk  in  another  man*s 
garden  or  to  ero  through  another  man*B  ground,  I 
may  not  give  or  grant  this  right  to  another.  Shep. 
Touch.  239. 

The  doctrine  as  stated  above  is  supported  by  the 
decided  weight  of  authority.  Ackroyd  v.  Smith, 
10  C.  B.  187:  Garrison  v.  Rudd,  19  IlL  564;  Post  v. 
Peersall,  22  Wend.  432;  Cadwalader  v.  Bailey,  a?ite, 
300. 

A  right  of  way  in  gross  is  a  right  personal  to  the 
grantee  and  cannot  be  made  assignable,  or  inherit- 
able by  any  words  in  the  deed  by  which  it  was 
granted.    Boatman  v.  Lasley,  28  Ohio  St.  614;  Tinl- 
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cum  Fishing  Ck>.  v.  Carter,  61  Pa.  22, 100  Am.  Dec. 
607. 

Hence  the  right  of  way  to  a  store  in  favor  of  the 
storekeepers  will  be  extinguished  by  an  assign- 
ment for  benefit  of  creditors,  and  It  cannot  be  in 
any  way  revived  for  the  benefit  of  a  corporation 
to  which  the  stock  is  transferred  and  which  at- 
tempts to  continue  business  at  the  old  stand.  Hall 
V.  Armstrong,  1  New  Eng.  Rep.  881,  58  Conn.  564. 

Even  if  a  right  of  way  in  gross  could  be  assigned 
it  is  impossible  to  make  the  public  the  assignee. 
White  V.  Wiley,  36  N.  Y.  S.  R.  108. 

A  right  of  way  confers  no  Interest  in  the  land. 
Garrison  v.  Rudd.  19  111.  564. 

And  a  right  In  gross  is  so  far  a  mere  persona 
right  that  it  cannot  be  taxed  with  land.    Spensley 
V.  Valentine,  34  Wis.  154. 

Rtdc  where  the  grantee  acquires  a  profit  in  the  grant- 

rjr'*s  land. 

A  distinction  has  been  drawn  in  favor  of  grantees 
who  have  acquired  a  right  of  profit  in  the  grant- 
or*8  land. 

A  profit  d  prendre  in  the  land  of  another  when 
not  granted  in  favor  of  some  dominant  tenement 
cannot  properly  be  said  to  be  an  easement,  but  is 
an  interest  or  estate  in  the  land  itself.  Post  v. 
Pearsall,  22  Wend.  482. 

A  profit  or  interest  in  the  soil  of  another  forms 
part  of  the  Inheritance  of  its  owner  as  an  estate  in 
the  freehold  and  goes  to  the  man  and  his  heirs. 
Id.  441. 

If  the  easement  consists  of  a  right  of  profit  d 
prendre  and  is  granted  to  one  in  gross  it  is  treated 
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8.  A  power  not  coupled  with  an  interest 
to  convey  a  rl^ht  to  use  a  private  al- 
ley which  is  laid  out  entirely  od  land  of  the  do- 
nor of  the  power  cannot  be  exercised  after  the 
donor  has  parted  with  his  title  to  the  land  upon 
which  the  alley  is  situated. 

(July  18, 1881.) 

APPEAL  by  plaintiff  from  a  Jud^tnent  of 
the  Common  Pleas  Circifit  Court  for  Rich- 
land County  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  damages  for,theiallege(i 
illegal  obstruction  of  an  alley- way.    Affirmed. 
The  facts  areTstated  in  the  opinion. 
Mr.  Allen  J.  Green  for  appellant 
Messrs,   F.  H.   Weston  and    Lyles    A 
Haynswortbi  for  respondents. 

MclTcr,  J.,  delivered  the  opinion  of  the 

court: 

This  was  an  action  to  recover  damages  for 
the  obstruction  of  an  alleged  right  of  way  over 
the  lands  of  defendants,  and  to  perpetually  en- 
join the  defendants  from  obstructing  the  same. 
The  diagram  annexed  to  the  *'case'^  shows  dis- 
tinctly the  situation  of  the  premises,  and  the 
course  of  the  way  claimed  by  the  plaintiff,  and 
should  be  incorporated  in  the  report  of  this 
case.* 
*This  diagram  was  as  follows: 

TAYLOR  STREET. 


Davis  Property. 


I  Gent.  Nat.  Bank. 


Mrs.  M.  D.  Ffthr. 
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PLAIN  STREET. 


It  is  sufScient  to  state  fifenerally  that  the  al- 
leged way  is  an  alley  between  adjacent  lots  in 
the  city  of  Columbia]^  plaintiff  being  the  owner 
of  the  two  lots  designated  on  the  dia^am  as- 
the  "Black  Lots,"  and  defendants  being  the 
owners— the  one  for  life  and  the  other  the  re- 
mainder in  fee->of  the  lots  designated  the 
**Fair  Lots,"  which  was  originally  owned  by 
Dr.  Samuel  Fair;  Thomas  Davis  having  been 
formerly  the  owner  of  the  other  lots  adjoining^ 
the  alley  on  the  west,  designated  as  the  Davia 
property,  a  part  or  the  whole  of  which  is  now 
owned  by  the  Central  Bank.  The  evidence 
tends  to  show  that  originally  Davis  was  in  some 
way  entitled  to  a  right  of  way  through  and 
along  the  alley  separating  the  Davis  property 
from  the  Fair  lot.  10  feet  wide,  up  to  a  point 
where  it  intersected  an  alley  running  east  from 
Richardson  Street,  and  separating  the  Davis 
property  from  the  Black  lots.  So  that  Davis 
had  a  right  of  way,  but  whether  in  gross  or 
appurtenant  does  not  appear,  all  around  his- 
property,  by  an  alley  beginning  on  Plain  Street^ 
and  running  north  to  the  point  where  it  inter- 
sected the  alley  running  west  into  Richardson 
Street.  While  things  were  in  this  situation,, 
to  wit.  on  the  39tb  of  February,  1856,  Dr. 
Fair  and  Davis  executed  a  deed  of  indenture, 
whereby,  in  consideration  of  certain  covenants 
therein  stated  on  the  part  of  Davis,  Dr.  Fair,, 
acknowledging  the  riebt  of  way  of  Davis 
tbrouefa  the  alley  leading  from  Plain  Street 
north  to  the  point  where  ii  intersected  the  alley 
running  from  Richardson  Street  above  men- 
tioned, conveyed  to  said  Davis  a  further  right 
of  way  through  an  alley  running  from  Sumter 
Street  west  over  the  northern  edge  of  the  Fair 
lot.  and  agreed  to  extend  the  right  of  wav  al- 
ready owned  by  Davis  north  to  the  Alley  lead- 
ing from  Sumter  Street  west:  the  practical 
result  being  to  give  Davis  a  right  of  way  from 
Plain  Street  around  the  western  and  northern 
sides  of  the  Fair  lot  to  Sum<er  Street.  This 
conveyance  of  the  right  of  way  was  to  Thomas 
Davis,  bis  heirs  and  assigns,  forever;  and  the 
deed  of  indenture  contains  the  following  clause: 
"And  the  said  Samuel  Fair  further  agrees  to 
allow  the  said  Thomas  Davis,  and  his  heirs  and 
assigns  to  have  the  right,  at  his  or  their  decre^ 
tion,  of  conveying  to  Charles  H.  Black,  and  his> 
heirs  and  assigns,  or  to  the  owners  for  the  tim& 
being  of  the  lot  adjoining  the  lot  of  Thomas 


as  an  estate  in  the  land  and  may  therefore  he  for 
life  or  inheritance.  Tinicum  Fishing  Co.  v.  Carter, 
61  Pa.  28. 100  Am.  Dec.  697. 

Thus  an  easement  of  pasturage  may  be  acquired 
in  fee.    Welcome  v.  Upton.  6  Mees.  &  W.  580. 

The  riirht  to  take  fish  is  a  profit  d  prervlre  and 
may  be  acquired  in  fee.  Tinicum  Fishing  Co.  v. 
Carter.  61  Pa.  22, 100  Am.  Dec.  897.  But  see  Turner 
V.  Hebron,  p^ist,  886. 

The  right  of  the  ezoiusive  privilege  to  shoot, 
take,  and  kill  wild  fonrl  oo  the  premises  of  the 
grantor  may  be  grranted  to  a  man  and  his  heirs  and 
assigns  forever,  and  the  grantee  may  transfer  the 
right  in  good  faitb,  but  he  will  have  no  authority 
to  indiscriminately  give  passes  and  permits  to 
strangers  to  exercise  the  right.  Bingham  v.  Sa- 
lene.  150r.  208. 

8o  the  grant  to  a  person,  his  heirs  and  assigns,  of 
^^froe  liberty,  with  servants  or  otherwise,  to  enter 
into  and  upon  the  lands  and  there  to  hawk.  hunt, 
fish  and  fowl.**  is  a  grant  of  a  license  of  protlt  and 
not  of  a  mere  license  of  pleasure,  and  therefore  it 
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authorizes  the  grantee,  his  heirs  aud  assigns  tO' 
hawk,  hunt,  etc.,  by  his  servants  in  his  absence 
Wickham  v.  Hawker.  7  Meee.  &  W.  62. 

8o  it  is  almost  universally  recognized  that  the 
right  to  take  water  is  such  ai^ interest  in  land  that 
it  may  become  the  subject  of  an  easement  in  gross 
in  fee.    Lcmsdale  Co.  v.  Moies.  21  Law.  Rep.  664. 

In  Weekly  v.  Wiidman.  1  Ld.  Baym.  407,  it  is 
stated  that  a  grantee  of  a  rlgtit  of  common  in  gross 
without  stint  cannot  grant  it  over,  but  whether 
the  ground  of  the  statement  is  the  indefinite  right 
or  the  character  of  the  grant  as  being  without 
words  of  inheritance  does  not  appear. 

Shepbard*8  Touchstone.  288,  says  that  if  a  com- 
mon  in  gross  and  without  number  be  granted  to  a 
man  and  his  heirs,  it  seems  this  is  not  grantable- 
over  to  another,  but  Spencer.  J.,  in  Leyman  v. 
Abeel,  16  Johns.  82,  says  this  opinion  may  be  ques> 
tioned.  and  that  a  right  in  gross  to  cut  wood  and 
take  stone  was  descendible  and  alienable,  but  that 
it  could  not  be  aliened  in  such  a  way  as  to  give  the 
entire  right  to  several  persons  to  be  enjoyed  by 
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Davis  (which  lies  on  the  west  side  of  the  above 
described  lot  of  Samuel  Fair)  on  the  north,  the 
right  of  way  through  the  two  alleys  ruuninff 
into  Plaiu  and  Sumter  Streets,  to  be  enjoyea 
as  fully  as  bv  the  said  Thomas  Davis,  his  heirs 
aud  assiffus/'  In  March,  1872,  Thomas  Davis 
conveyed  to  the  Central  Bank  the  property 
designated  as  his  on  the  diagram,  together 
with  the  right  of  way  secured  to  Davis  by  the 
deed  of  indenture  above  mentioned.  This  con- 
veyance contains  the  following  clause:  "The 
unobstructed  use  and  right  of  way  of  these  two 
alleys  last  mentioned,  to  be  held  and  used  in 
common  by  the  heirs,  successors  and  assigns 
of  the  said  Dr.  Fair,  and  of  said  Central  Na- 
tional Bank,  and  also  hj  the  said  Charles  H. 
Black,  his  heirs  and  assigns,  who  may  be  the 
owner  of  the  said  lot  on  Kichardson  Street  ad- 
joining the  alley  on  the  north  of  the  lot  herein 
conveyed.  This  limitation  of  the  use  of  said 
alley,  which  runs  around  two  sides  of  said 
Dr.  Fair's  lot,  on  the  part  of  the  said  Charles 
H.  Black,  his  heirs  and  assigns,  is  herein  sped- 
fled,  upon  the  supposition  that  I  may  have 
heretofore  granted  to  tbem  this  right  of  way. 
But,  if  I  have  not  granted  to  them  this  right 
by  deed,  the  right  is  not  herein  confirmed  by 
me.  but  is  especially  reserveil  to  the  said  Cen- 
tral National  Bank,  which  is  hereby  invested 
with  all  the  rights  1  hold  in  and  by  reason  of  an 
^reement  entered  into  between  Dr.  Samuel 
FsAt,  and  myself,  February  29,  1856,  which 
said  agreement  is  duly  recorded  in  the  office  of 
the  register  of  mesne  conveyanoes  for  Richland 
County."  The  conveyance  also  contains  a 
clause  forbidding  the  bank  from  vir^lating  the 
covenants  on  the  part  of  Davis  contained  in  the 
deed  of  indenture  of  29th  February,  1856. 

On  the  28d  of  July,  1889,  the  Central  Na- 
tional Bank  conveyed  to  the  plaintiff  and  an- 
other the  ri^ht  of  way,  through  the  two  alleys 
above  mentioned  secured  to  Davis  by  the  deed 
of  indenture  aforesaid;  and  the  plaintiff,  having 
become  the  owner  of  the  Black  lots,  bases  his 
claim  to  the  right  of  way  upon  the  several  con- 
veyances above  stated;  there  being  no  evidence 
that  Davis  had  ever  conveyed  to  Black  the  said 
right  of  way,  as  he  supposed  he  might  have 
done.  It  further  appears  that  on  the  16th  of 
June,  1868,  Dr.  Fair  executed  a  paper,  which 
was  adjudged  by  this  court  in  Brazel  v.  Fair, 
26  8.  Cf.  870,  to  take  the  absolute  title  to  the 


Fair  lot  out  of  Dr.  Fair,  and  vest  it  in  a  trus- 
tee for  the  benefit  of  the  defendants  herein.  At 
the  close  of  plaintiff's  testimony,  a  nonsuit  waft 
moved  for  and  granted;  the  circuit  judge  hold- 
ing that  the  right  of  way  conveyed  to  Davis  by 
Dr.  Fair  was  not  a  right  of  way  appurtenant  to- 
any  tenement  owned  by  Thomas  Davis,  "and 
that  the  power  conferred  upon  Thomas  Davis 
to  grant  the  right  of  way  to  the  owner  of  the 
lot  now  own^  by  the  plaintiff  was  a  mere 
naked  power,  not  coupled  with  an  interest  in  the 
land,  and  that  it  was  not  exercised  by  Thomas. 
Davis  in  his  lifetime,  or  by  anyone  in  the  life- 
time of  the  said  Dr.  Fair,  and  therefore  plain- 
tiff's claim  of  a  right  of  way  could  not  be* 
sustained.  From  this  judgment  plaintiff  ap- 
peals upon  the  several  erounds  set  out  in  the- 
record,  which  need  not  be  repeated  here,  as  we 
propose  to  consider  the  several  points  which  we 
understand  to  be  raised  thereby. 

The  first,  and  perhaps  the  most  material, 
question  in  the  case  is  as  to  the  character  of  the 
right  of  way  in  question,— whether  it  was  a 
right  of  way  appurtenant  to  the  premises  of 
the  original  grantee,  Davis,  or  whether  it  was^ 
a  right  of  way  In  gross.  In  the  case  of  Whalejf 
V.  Steveni,  21  S.  C.  221,  it  was  held  that  a  right, 
of  way  appurtenant  is  a  right  which  inheres  in 
the  land  to  which  it  is  appurtenant,  is  neces- 
sary to  its  enjoyment,  and  passes  with  the  land,, 
while  a  ri^ht  of  way  in  gross  is  a  mere  per- 
sonal privilege,  which  dies  with  the  person  who 
may  have  acquired  it;  and  the  same  doctrine 
was  reaffirmed  in  the  same  case,  (27  S.  C.  5^,) 
when  it  was  again  before  this  court,  the  chief 
justice  in  delivering  the  opinion  quoting  the 
following  lan^aire  from  Washburn  on  Ease- 
ments (chap.  2,  par.  5,  p.  257) :  ' '  Ways  are  said 
to  be  appendant  or  appurtenant  when  they  are 
incident  to  an  estate,  one  terminus  being  on 
the  land  of  the  party  claiming.  They  must 
inhere  to  the  land,  concern  the  premises,  and  be 
essentially  necessary  to  their  enjoyment."  In 
view  of  these  authoritative  declarations  as  tq 
what  is  requisite  to  constitute  a  right  of  way 
appurtenant,  it  seems  to  us  very  clear  that  the 
right  of  way  secured  to  Davis  by  the  deed  of 
indenture  above  mentioned  cannot  be  regarded 
as  a  riffht  of  way  appurtenant  to  any  premises 
ownedl^  Davis.  It  does  not  appear  that  it  had 
either  of  its  termini  on  such  premises,  nor  that 
it  was  essentially  necessary  to  their  enjoyment. 


each  aeparateljr.    Mountjoy  v.  Huntington,  Godb. 

17. 

The  MOMoehuseUa  rrde. 

T  In  IfaBsachusetts  the  doctrine  would  doubtless  be 
ooDSidered  as  established  that  ways  In  grow  may 
be  granted  to  one  and  bis  heirs  and  assigns,  but  the 
cases  relied  upon  In  support  of  it  oome  far  short  of 
placing  the  matter  beyond  debatable  ground.  See 
Phillips  V.  Rhodes,  7  Met.  324. 

In  White  v.  Crawford,  10  Mass.  183,  the  case  In 
which  the  doctrine  first  finds  expression,  the  way 
granted  was  without  doubt  appurtenant  and  the 
authority  relied  upon  Is  Senhouse  v.  Christian,  1 
T.  R.  560. 

In  Senhouse  v.  Christian,  mpra^  defendant  Justi- 
fied for  an  alleged  trespass  under  a  grant  of  a  right 
of  way  in  gross  to  his  grandfather  and  bii*  heirs  or 
assigns,  but  the  only  question  brought  to  the  atten- 
tion of  the  court  was  as  to  the  proper  construction 
of  the  grant  as  to  what  rights  passed,  and  neither 
counsel  nor  court  considered  the  question  whether 
the  grant  In  gross  inured  to  the  benefit  of  the  heirs. 
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In  Bowen  v.  Conner,  6  Cush.  182,  the  court  says 
that  the  law  Is  settled  in  Massachusetts  by  a  series 
of  decisions  that  a  right  of  way  may  be  as  well 
created  by  a  reseryation  or  exception  in  the  deed 
of  the  grantor  reserving  or  retaining  to  himself  and 
his  heirs  a  right  Of  way  either  in  gross  or  as  annexed 
to  the  land  owned  by  him  so  as  to  charge  the  lands 
granted  with  such  easement  and  servitude,  as  by  a 
deed  from  the  owner  of  the  land  to  be  charged. 
If  this  was  Intended  to  state  that  a  right  in  gross 
might  be  granted  to  one  and  his  heirs  It  was  unnec- 
essary in  that  case  and  the  decisions  mentioned  do 
not  support  it. 

In  Goodrich  v.  Burbank,  12  Allen,  450,  90  Am. 
Dec.  161,  where  it  is  stated  that  it  would  be  difficult 
to  establish  the  doctrine  tbat  an  easement  proper 
cannot  be  created  in  gi*oss  so  as  to  be  assignable  or 
inheritable  in  that  Commonwealth,  the  subject 
,  under  consideration  was  the  power  to  reserve  the 
j  right  to  take  water  forever  from  a  spring. 

H.P.  F. 
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On  the  contrary  it  was  a  right  of  way  in  gross, 
a  mere  privilege  personal  to  him,  and  incapa- 
ble of  transfer  by  him;  for  as  is  said  in  Washb. 
£a8em.  chap.  1,  par.  2,  p.  2:  *'A  man  ma^ 
have  a  way  in  gross  over  another's  land,  but  it 
must,  from  its  nature,  be  a  personal  right  not 
assignable  nor  inheritable;  nor  can  it  be  made 
so  by  any  terms  in  the  grant."  Hence,  though 
by  the  indenture  Fair  "agrees  to  allow  Thomas 
Davis  to  have  for  himself,  and  his  heirs  and 
assigns,  forever,  a  right  of  way,"  etc.,  the 
same  not  being  appurtenant  to  any  premises 
then  owned  by  Davis,  the  right  secured  is  a 
right  of  way  in  gross,  a  mere  personal  privilege, 
which  is  not  assignable,  and  dies  with  the 
person.  It  follows,  therefore,  that  the  attempt 
of  Davis  to  convey  this  right  of  way  to  the 
bank  was  futile,  and  transferred  no  ri^bt. 

It  is  urged  however,  that,  even  if  this  be  so, 
yet  as  the  deed  of  indenture  invested  Davis 
with  power  to  convey  this  right  of  way  "to 
Charles  H.  Black,  ana  his  heirs  and  assigns,  or 
to  the  owners  for  the  time  being  of  the  lot  ad- 
joining the  lot  of  Thomas  Davis  (which  lies  on 
the  west  side  of  the  above-described  lot  of 
Samuel  Fair)  on  the  north."  Davis  could,  by 
virtue  of  this  power,  convey  the  right  of  way 
to  the  bank,  as  he  undertook  to  do.  and  the 
bank  could  convey  the  same  to  the  plaintiff,  by 
virtue  of  a  similar  power  contained  in  its  deed 
from  Davis.  There  are  several  objections  to 
this  view :  (1)  Davis  is  only  invested  with  power 
to  convey  to  Black,  his  heirs  or  assigns  or  to 
the  owners  of  the  Black  lots,  and  we  are  unable 
to  find  any  evidence  that  the  bank  ever  was 
the  owner  of  those  lots;  and  therefore,  when 
Davis  undertook  to  invest  the  bank  with  the 
power  conferred  upon  him  to  convey  the  right 
of  way  to  one  who  was  not  the  owner  of  the 
Black  lots,  he  exceeded  the  terms  of  his  power. 
But  we  do  not  rest  our  decision  upon  this  loint, 
inasmuch  as  by  the  indenture  the  power  to 
convey  was  vested  in  Davis,  and  his  heirs  and  as- 
signs; and  it  may  be  that  after  the  bank  became 
the  as6ignee(so  tospeak)of  Davis,  it  would  have 
had  the  power  to  convey  to  the  plaintiff,  who 
was  then  the  owner  of  the  Black  lots.  But,  in 
the  second  place  we  agree  with  the  circuit 
judge  that  the  power  conferred  upon  Davis, 
not  being  coupled  with  the  interest,  could  not 
survive  and  could  not  be  exercised  after  the 
donor  of  the  power  had  parted  with  his  title 
to  the  land  over  which  the  power  was  to  be 
exercised.  While,  therefore,  the  circuit  judge 
may   possibly   have    erred    in    assigning   as 


the  reason  for  his  conclusion  that  the  power  of 
conveying  to  the  plaintiff  was  not  exercised 
during  the  life-time  either  of  Davis  or  Fair, 
inasmuch  as  the  "case"  fails  to  contain  any 
evidence  as  to  the  death  of  either  of  those 
persons,  yet,  as  it  does  show  that  the  power 
was  never  exercised  until  after  Fair  had  parted 
with  his  title  to  the  land  over  which  the  ri^ht 
of  way  was  to  be  enjoyed,  the  conclusion 
reached  by  the  circuit  judge  was  undoubtedly 
correct.  Assuming  that  the  owner  of  land 
having  the  right  to  convey  to  another  a  right  of 
way  in  gross  over  his  land  may  invest  a  third 
person  with  power  to  make  such  conveyance, 
yet  such  a  power,  when  not  coupled  with  an 
interest,  does  not  survive,  nor  can  it  be  exer- 
cised after  the  donor  of  the  power  parts  with 
his  title  to  the  land  to  be  subjected  to  such  ease- 
ment. In  such  a  case  the  donee  of  the  power 
acts  as  a  mere  attorney  in  fact,  and  must  con- 
vey in  the  name  of  his  principal.  Ilence  when 
the  principal  is  dead,  or  has  parted  with  his  title 
to  the  land,  neither  he  nor  his  attorney  in  fact 
can  fix  any  burden  of  servitude  upon  the  land. 
That  the  power  In  this  case  was  not  coupled 
with  an  interest  is  abundantly  shown  by  the 
definition  of  that  phrase  as  given  by  Marshall, 
Ch.  J.,  in  Hu7U  v.  Hovsrnanier,  21  U.  8.  8 
Wheat.  205,  5  L.  ed.  597,  quoted  with  approval 
by  Mr.  Justice  McGowan  in  Johnson  v.  John- 
son,  27  S.  C.  316. 

The  equitable  right  which  appellant  sets  up 
in  his  argument  presents  a  question  which 
does  not  appear  to  have  been  presented  to  or 
considered  by  the  court  below,  nor  is  it  men- 
tioned in  the  exceptions,  and  therefore  that 
matter  is  not  properly  before  us.  We  may 
add,  however,  that  the  case,  as  made  by  the 
plaintiff,  does  not  seem  to  us  sufficient  to  war- 
rant the  court  in  extending  to  him  the  equi- 
table relief  demanded.  The  judgment  of  this 
court  is  that  the  judgment  of  the  Circuit  Court 
he  affirmed. 

MoGowan*  J.,  concurs. 

A  petition  for  rehearing  having  been  filed,  on 
November  27,  1891,  the  following  response 
was  handed  down: 

Per  Cariam: 

We  have  carefully  examined  this  petition, 
and,  finding  that  no  material  fact  or  important 
principle  of  law  has  been  either  overlooked 
or  misunderstood,  there  is  no  ground  for  a  re- 
hearing. It  is  therefor  order^  that  the  peti- 
tion be  dismissed. 


TEXAS  SUPREME  COURT. 


Mattie  HALE,  Appt,, 
BONNER  et  at. 


(... 


.Tex.. 


.) 


Dama^res  for  mental  dlatress  are  recov- 
erable Tor  nesrliffent  delay  in  the  transportation 
of  the  ooTpse  of  plaintlfTs  husband. 

Note— For  note  on  the  question  of  damaRres  for 
mental  distress,  see  Western  U.  Tele^.  Co.  v.  Rogers 
(Miss.)  13  L.  R.A.8G0. 

I  For  note  on  the  right  to  control  the  disposition  of 
a  corpse,  see  Larson  v.  Chase  (Minn.)  ante^  8ft. 
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(October  80, 1801.) 

APPEAL bv  plaintiir  from  a  Judgment  of  the 
District  Court  for  Gregg  County  sustain- 
ing a  demurrer  to  her  petition  in  an  action 
brought  to  recover  damages  for  defendants' 
failure  to  promptly  forward  her  deceased  hus- 
band's corpse  which  had  been  delivered  to  them 
for  transportation.    Retersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes9r$,  Todd  &  Rowolland  Z«.  S.  ScHIq- 
ter  for  appellant. 

Messrs,  Gould  A  Camp  for  appellees. 


1891. 


BuBDBTT  V.  Allen. 
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Gaines*  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  brought  this  suit  in  the  court 
below  to  recover  of  the  appellees,  as  receivers 
of  the  International  Great  Northern  Railroad 
Company,  damages  for  a  failure  to  deliver 
promptly  the  body  of  her  deceased  husband 
under  a  contract  with  her  for  its  carriage  from 
San  Antonio  to  Jefferson.  She  alleged  in  her 
petition,  in  substance,  that  her  husband  died 
at  Boeme;  that  at  the  time  they  were  sojourn- 
ing at  that  place  on  account  of  his  health,  but 
that  their  home  was  in  Jefferson;  that  she 
caused  his  body  to  be  inclosed  in  a  metallic 
casket,  and  conveyed  to  San  Antonio,  where 
she  immediately  entered  into  contract  with  the 
agent  of  defendants  for  its  carriage  to  Jefferson, 
by  paying  for  and  procuring  a  first  class  pas- 
senger ticket  to  that  place,  known  and  marked 
as  a  ''corpse*'  ticket;  and  that  at  the  same  time 
she  procured  tickets  for  herself  and  attendants 
over  the  same  line  to  the  same  place.  It  was 
also  alleged  that  on  the  12th  day  of  the  same 
month  the  body  was  delivered  to  the  agents  of 
the  defendants,  and  placed  on  board  the  train; 
that  she  took  the  same  train,  and  arrived  at  an 
early  hour  the  next  morning  at  the  depot  at 
Jefferson,  where  her  relatives  and  many  friends 
were  in  waiting  to  accompany  her  dead  hus- 
band to  her  home;  but  that,  to  her  great  mor- 
tification and  distress  of  mind,  she  then  ascer- 
tained that  the  casket  containing  the  body  had 
not  arrived.  It  was  further  averred  that,  as 
she  suhsequently  ascertained,  the  body,  instead 
of  having  been  sent  forward  by  the  train  upon 
which  she  was  carried,  as  should  have  been 
done,  was,  through  the  negligence  of  the  de- 
fendants' agents  or  servants,  placed  in  a  box- 
car, and  leittupon  the  side  track  at  Palestine, 
an  intermediate  station,  that  did  not  reach  Jef- 
ferson until  the  14th  day  of  the  month;  and 
that  OD  account  of  its  advanced  state  of  de- 
composition, resulting  from  the  delay,  **it  was 
with  great  difficulty  and  much  additional  pain 
and  distress  of  mind,  that  her  and  his  friends 
could  decently  inter  the  said  remains."  The 
petition  claims  damages  for  mental  distress  and 
prayed  also  for  a  recovery  of  exemplary  dam- 
ages. '  A  demurrer  to  the  petition  was  sus- 
tained by  the  court,  and  the  plaintiff  having 
declined  to  amend,  her  suit  was  dismissed. 


She  here  complains  of  the  ruling  of  the  court 
upon  the  demurrer  and  asks  a  reversal  of  the 
judgment.  We  are  unable  to  distinguish  in 
principle  this  case  from  those  in  which  recov- 
eries against  telegraph  companies  have  been 
allowed  for  failure  to  deliver  with  promptness 
messages  announcing  the  death  or  mortal  ill- 
ness of  near  relatives.  Such  cases  are  excep- 
tional. As  a  rule,  mental  suffering  is  not  an 
element  of  the  damages  which  are  recoverable 
for  breach  of  a  contract,  or,  in  an  action  for 
tort,  founded  upon  a  ri^ht  growing  out  of  a 
contract.  Ordinarily,  the  object  of  sending  a 
telegraphic  message  announcing  the  death  or 
sickness  of  a  relative  is  to  afford  the  person  to 
be  benefited  the  solace  that  may  result  from 
being  present  during  the  last  illness  of  the  rel- 
ative, or  attending  his  obsequies,  as  the  ca«e 
may  be.  The  direct  result  of  the  failure  to 
perform  the  duty  of  delivering  the  message 
l)eing  to  deprive  the  person  addressed  of  this 
solace,  and  to  cause  distress  of  mind,  it  is  not 
unreasonable  that  he  should  have  his  compen- 
sation therefor.  It  is  upon  this  principle,  in 
my  own  opinion,  that  the  decisions  of  this 
court  in  the  telegraphic  cases  are  to  be  main- 
tained. The  same  principle  applies  in  this 
case.  But,  however  that  may  be,  we  see  no 
valid  reason  why,  if  a  recovery  can  be  had  for 
mental  suffering  resulting  from  the  failure  to 
deliver  a  telegraph  message  announcing  the 
death,  like  damages  should  be  here  denied. 

In  the  case  of  Weatern  U,  Teleg.  Go.  v. 
Simpson,  73  Tex.  422,  the  resulting  injury  was 
somewhat  similar  to  that  in  the  present  case. 
But  it  is  insisted  that  the  mental  suffering  for 
which  a  recovery  was  sustained  in  that  case 
was  the  immediate  result  of  the  delay  in  secur- 
ing the  money  which  the  com  pan  v  had  con- 
tracted to  deliver.  Some  disagreeable  mental 
emotion  is  the  ordinary  result  of  the  failure  to 
pay  or  deliver  money  according  to  promise. 
But  the  measure  of  damages  for  the  breach  of 
the  contract  is  the  money  to  be  paid  or  deliv- 
ered with  the  interest.  It  was  the  fact  that 
the  plaintiff  was  detained  in  a  distant  State, 
watching  over  the  body  of  her  deceased  hus- 
band, which  sustained  the  recovery  in  that 
case. 

The  judffment  i>  reversed,  and  the  cause  re- 
manded. 


WEST  VIRGINIA  SUPREME    COURT  OP  APPEALS. 


S.  C.  BURDETT 

V. 

Dover  ALLEN,  Plff,  in  Err. 


W.  Va.. 


.) 


*  The  charter  of  a  dty  or  town  located 
In  this  State*  and  IJie  ordinances  or- 
dained by  its  council  in  pursuance  of  the 
provisions  of  sections  28  and  29  of  chapter  47  of 
the  Code,  may,  as  an  act  of  police  rcgrulation  and 
power,  provide  for  the  taking'  up  and  impound- 

*Head  note  by  Enqush,  J. 

NoTS.— As  to  the  impoundlog  of  stray  animals, 
aee  note  to  Ft.  Smith  v.  Dodson  (Ark.)  4  L.  R.  A.  260. 
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inflr  cattle,  hogs,  horses,  sheep,  and  other  animals 
found  running  at  large  in  the  public  streets  dur- 
ing the  night,  and  for  selling  them  to  pay  charges 
for  impounding,  etc.,  without  judicial  inquiry 
or  determination,  upon  notice  being  given  to  the 
owner;  and  such  provisions  will  not  be  uncon- 
stitutional, as  authorizing  the  forfeiture  or  con- 
fiscation of  property  without  due  process  of  law. 
or  without  compensation. 

(December  7, 1891.) 

I?  RROR  to  the  Circuit  Court  for  Kanawha 
J  County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  a  cow  and  damages  for  its  detention. 
Reversed. 
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The  facts  are  stated  in  the  opiDioo. 

Mr.  W*  S.  Laidleyy  for  plaintiff  in  error: 

Chapter  47,  §^  28,  of  the  Code,  expressly  gives 
the  council  power  to  prevent  animals  irom 
running  at  large. 

That  this  chapter  is  authority  for  the  passage 
of  the  ordinance,  see  section  1  of  said  chapter, 
and  Douglass  v.  HarristiUe,  ft  W.  Va.  166.  27 
Am.  Rep.  548;  Probasco  v.  MoundsviUe,  11  W. 
Va,  501 ;  Potoell  v.  Parkersburg,  28  W.  Va.  699. 

The  power  conferred  by  the  Code  is  to  pre- 
vent animals  from  running  at  large  in  said 
city.  The  ordinance,  or  that  part  of  it  which 
was  violated,  prevents  certain  animals,  cows 
included,  from  running  at  large  at  night. 
This   is  not  the  exercise  of   all  the  power 

granted,  but  this  does  not  render  the  ordinance 
ivalid. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  §  88,  p.  84. 

The  ordinance  does  not  forfeit  the  property 
within  the  meaning  of  the  Constitution  of  the 
State,  art.  8,  g  18,  which  provides  that  **  no 
conviction  shall  work  corruption  of  blood  or 
forfeiture  of  estate." 

Gelston  v.  Hoffl,  16  U.  8.  8  Wheat.  246, 4  L. 
ed.  381;  UniUd  States  v.  One  Hundred  Barrels 
Distilied  Spirits,  81  U.  8.  14  Wall.  66,  20  L. 
ed.  815;  Horr  &  Bemis,  Mun.  Pol.  Ord.  pp. 
159-168;  m^hj/  v.  HpaU,  10  Colo.  228. 

Due  process  of  law  and  the  law  of  the  land 
are  decided  to  be  synonymous.  It  does  not 
require  a  court  to  have  resort  to. 

Davidson  v.  New  Orleans,  96  C.  8.  97,  24  L. 
ed.  616. 

When  the  party  has  an  opportunity  to  ques- 
tion the  validity  or  the  amount  before  it  is  de- 
termined, or  in  subsequent  proceedings  for  its 
collection,  it  is  due  process  of  law. 

Hagar  v.  Reclamation  Dist,  111  U.  8.  701, 28 
L.  ed.  569. 

Dillon  on  Municipal  Corporations,  §  350,  says 
the  objection  that  the  oidmance  does  not  pro- 
vide for  a  judicial  investigation  before  taking 
the  property  is  insuflScient,  as  the  owner  may, 
if  he  choose,  have  a  full  investigation  of  the 
case  by  an  action  of  replevin,  as  in  any  other 
distress. 

Nor  can  it  be  said  that  plaintiff's  rij^hts  have 
been  abridfl;ed.  He  applied  to  the  justice's 
court,  was  tnen  carried  to  the  circuit  court,  and 
is  now  on  before  this  the  supreme  court  of  ap- 
peals. What  more  process  of  law,  and  judicial 
investigation  he  may  desire,  is  diflScult  to  im* 
afi^ne. 

8ee  Dillon,  Mun.  Corp.  4th  ed.  g  850,  and 
notes. 

For  validity  of  such  ordinance,  see — 

Stewart  v.  Hunter,  16  Or.  62,  8  Am.  St.  Rep. 
271,  and  notes;  Ft.  Smith  v.  Dodson,  46  Ark. 
296,  55  Am.  Rep.  589;  Bluir  v.  Forehand,  100 
Mass.  136,  97  Am.  Dec.  88,  and  notes;  Folmar 
V.  Curtis,  86  Ala.  854;  Brophy  v.  Hyatt,  10 
Colo.  223;  Sedgw.  8tat.  &  Const.  Law.  435,  and 
note;  Hard  v.  Nearing,  44  Barb.  472;  Camp- 
beU  V.  Evans,  45  N.  Y.  856;  Squares  v.  Camp- 
heU,  60  Barb.  391;  Gosselink  v.  Campbell,  4 
Iowa,  296 ;  Boberts  v.  Ogle,  30  111.  459,  88  Am. 
Dec.  201;  Cooley,  Const.  Lim.  chap.  16.  pp.  586, 
587.  note;  McKee  v.  McKee,  8  B.  Mon.  433; 
Third  Munidpality  v.  Blanc,  1  La.  Ann. 
385;  Whitfield  v.  Longest,  28  N.  C.  268;  Com. 
v.  Curtis,  "9  Allen,  266. 

Of  authorities  cited  by  plaintiff,  Collins  v. 
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Hatch.  18  Ohio,  528,  51  Am.  Dec.  465,  decides 
that  the  Legislature  had  not  given  the  corpo- 
ration the  power  to  pass  the  o^inance,  and  the 
power  could  not  be  implied  or  enforced. 

White  V.  TaUman:2%  N.  J.  L.  67,  was  to  the 
same  effect. 

Varden  v.  Mourd,  78  Kv.  86,  89  Am.  Rep. 
208,  held  that  the  charter  did  not  authorize  the 
action  taken  by  the  marshal. 

Slessman  v.  Crazier,  80  Ind.  487,  held  that 
the  general  law  of  the  State  provided  for  the 
mode  and  manner  of  procedure  and  the  ordi- 
nance could  not  provide  another. 

Mr.  S.  C  Burdett,  defendant  in  error,  in 
propria  persona. 

"Englimht  J*f  delivered  the  opinion  of  the 
court* 

On  the  7th  day  of  August,  1889,  8.  C.  Bur- 
dett  instituted  an  action  of  detinue  against 
Dover  Allen  before  C.  W.  Hall,  a  justice  of 
the  peace  of  Kanawha  County,  in  which  the 
plaintiff  complained  that  the  defendant  unlaw- 
fully withheld  from  him  one  brindle  cow  ot  the 
value  of  $50.  The  plaintiff  filed  affidavit  and 
gave  bond  for  the  immediate  possession  of  the 
property.  On  the  28th  day  of  August  the  case 
was  heard,  and  judgment  was  rendered  for  the 
plaintiff  that  he  retain  possession  of  the  prop- 
erty, and  that  he  recover  from  defendant  his 
costs  in  said  suit.  From  this  judgment  the 
defendant  took  an  appeal  to  the  circuit  court 
of  said  county,  and  on  the  10th  day  of  April, 
1890,  said  appeal  was  submitted  to  the  Circuit 
Court  of  Kanawha  County  upon  an  agreed 
statement  of  the  facts,  upon  consideration 
whereof,  and  after  hearing  the  argument  of 
counsel  thereon,  the  said  court  was  of  opinion 
that  the  ordinance  of  the  city  of  Charleston  in 
relation  lo  the  impounding  and  sale  of  animals 
is  unconstitutional,  and  rendered  judgment  for 
the  plaintiff  for  said  property  clauned  in  said 
action,  and  for  costs,  and  from  this  judgment 
the  defendant  applied  for  and  obtfldnea  this 
writ  of  error. 

It  was  agreed  between  the  plaintiff  and  the 
defendant  that  the  following  are  the  facts  to 
be  taken  as  proven  by  the  respective  parties: 
By  the  plaintiff:  That  he  lives  in  Charleston, 
and  that  he  is  the  owner  of  the  cow  which  the 
suit  is  about;  that  on  the  evening  of  the  7th 
daj  of  August.  1889,  the  plaintiff  found  his 
said  cow  in  charge  of  Dover  Allen,  the  city 
pound-master,  and  that  he  demanded  the  re- 
lease of  his  cow,  which  was  refused  until  the 
charges  thereon  were  paid,  and  to  pay  the  same 
or  any  sum  the  plaintiff  declined,  and  there- 
upon he  brought  said  action,  and  the  said  cow 
was  delivered  to  him  by  the  constable  on  the 
order  of  the  justice  aforesaid,  and  that  on  the 
trial  of  said  action  before  the  said  justice  judg- 
ment was  given  for  the  plaintiff,  the  said  court 
holding  that  said  ordinance  under  which  the 
said  cow  was  held  was  unconstitutional  and 
void.  Also  the  charter  and  ordinances  of  the 
city  were  put  in  evidence.  By  the  defendant: 
That  he  was  on  the  6th  day  of  August,  18b^, 
and  has  since  been,  and  is  yet,  pound-master  of 
the  city  of  Charleston;  that  he  was  then,  and 
is  yet,  exercising  the  duties  of  said  office  under 
and  by  virtue  of  the  ordinances  of  said  city; 
that  on  the  night  of  the  6th  day  of  August, 
1889,  between  10  and  12  o'clock,  the  said  Allen, 
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Tvith  two  boys  he  had  to  assist  him  io  bunting 
for  and  driving  in  stray  cows,  were  out  on  the 
street,  and  found  said  cow  of  plaintiff  in  the 
public  street,  and  that  tbey  drove  her  to  the 
city  pound,  and  fastened  her  therein  that 
night,  and  kept  her  in  said  pound  until  taken 
away  by  the  constable  the  next  day;  that  on 
the  evening  of  the  7th  of  August  the  plaintiff 
came  and  demamied  his  cow,  claiming  her,  and 
defendant  demanded  his  fees,  etc  ,  allowed  him 
by  the  city  ordinance,  which  at  that  time 
amounted  to  $2,  and  the  plaintiff  refus^d  to 
pay  the  same,  and  thereupon  the  defendant  re- 
fused to  give  up  the  cow,  and  the  plaintiff 
brought  said  action  before  Justice  Hall,  and 
upon  his  order  the  constable  took  the  cow  from 
defendant;  that  the  said  charges  of  $2  are  ^itill 
unpaid;  that  upon  the  trial  before  the  said 
justice  his  decision  was  that  the  said  city  ordi- 
nance was  unconstitutional  and  void,  and  he 
gave  judgment  for  the  plaintiff,  from  which 
judgment  the  said  defendant  appealed:  that 
the  said  lot  in  which  said  cow  was  impounded 
was  the  city  pound,  made  so  under  and  by  vir- 
tue of  an  ordinance  adopted  June  80,  1887; 
and  this  was  all  the  evidence  adduced. 

The  counsel  for  the  defendant  in  error  con- 
tends that  the  ordinance  of  the  city  of  Charles- 
ton under  which  the  property  of  said  defendant 
in  error  was  seized  and  impounded  is  void 
because  (1)  there  is  no  express  authority  con- 
ferred by  the  charter,  either  in  chapter  47  of 
the  Code  or  the  special  charter  of  the  city  of 
Charleston;  that  the  power  to  impound  and 
sell  animals  must  be  expressly  conferred,  and 
a  general  authority  given  to  prevent  animals 
from  running  at  large  is  not  sufficient.  The 
first  section  of  chapter  47  of  the  Code  provides 
that  **a  city,  town,  or  village  heretofore  estab- 
lished, (other  than  the  city  of  Wheeling,)  may 
exercise  all  the  powers  conferred  by  this  chap- 
ter, although  the  same  may  not  be  conferred 
by  their  charter,  and  that,  so  far  as  said  chap- 
ter confers  powers  on  the  municipal  authorities 
of  a  city,  town,  or  villa£:e,  ^other  than  said  city 
of  Wheeling,)  not  conferred  by  the  charter  of 
any  such  city,  town,  or  village,  the  same  shall 
be  deemed  an  amendment  to  said  charter,"  and 
section  28,  which  prescribes  the  powers  and 
duties  of  the  council,  provides,  among  other 
things,  that  such  council  shall  have  power 
therein  "to  prevent  hogs,  cattle,  horses,  sheep, 
and  other  animals  and  fowls  of  all  kinds  from 
going  at  large  in  such  citv.  town,  or  village;" 
and  section  29  of  said  chapter  provides  that, 
"to  carry  into  effect  these  enumerated  powers 
and  all  others  conferred  upon  such  city,  town, 
or  village,  or  its  council,  by  this  chapter,  or 
by  any  future  Act  of  the  Legislature  of  this 
State,  the  council  shall  have  the  power  to 
make  and  pass  all  needful  orders,  by-laws, 
ordinances,  resolutions,  rules,  and  regulations 
not  contrary  to  the  Constitution  and  laws  of 
the  State,  and  to  prescribe,  impose,  and  enact 
reasonable  fines,  pienalties,  and  imprisonments 
in  the  county  jail.  .  .  .  Such  fines,  pen- 
alties, acd  imprisonments  shall  l)e  recovered 
and  enforced  under  the  judgment  of  the  mayor 
of  such  city,  town,  or  village  or  the  person 
lawfully  exercising  his  functions."  The  or- 
dinance of  the  city  of  Charleston  in  reference 
to  the  public  pound  was  put  in  evidence  in 
this  case,  and  the  first  section  thereof  provides 
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that  the  inclosure  attached  to  the  city  hall  be, 
until  otherwise  ordained  by  the  council,  con- 
stituted the  public  pound  for  the  impounding 
of  animals  therein  subject  to  be  impounded. 
It  also  provides  in  section  2  that  'Mt  shall  be 
unlawful  for  any  person  being  the  owner  or 
having  chargt^  of  any  cow,  calf,  or  ox  to  allow 
the  same  to  run  at  large  between  sunset  and 
sunrise  in  any  of  the  streets,  lanes,  alleys,  or 
commons  of  said  city  below  the  Elk  and  Pied- 
mont roads:"  and  section  4  provides:  **It 
shall  be  the  duty  of  the  pound-master,  on  view 
or  information,  forthwith  to  take  up  all  or  any 
such  animals  running  at  large  as  aforesaid, 
and  shut  up  the  same  in  the  public  pound," 
there  to  be  retained  and  fed  until  disposed  of 
as  thereinafter  provided.  Section  5  provides 
that  the  owner  shall  be  notified  forthwith;  and 
section  6  provides  that,  in  case  the  owner  shall 
not  within  forty-eight  hours  after  giving  said 
notice  ap]>ear  and  prove  his  right  to  such  ani- 
mal, the  pound-master  shall  make  his  return  to 
the  mayor,  setting  forth  the  number  and  kind 
of  animals  taken  up,  time  when  taken,  owner 
of  the  animal,  if  known,  the  fact  of  giving  the 
notice,  and  that  forty-eight  hours  have  passed 
since  such  notice  was  given  or  posted,  and  that 
the  animal  or  animals  still  remain  in  the  pound 
unclaimed.  Section  7  provides  that  the  mayor 
shall  then  direct  the  sergeant  to  advertise  and 
sell  said  animals,  and  prescribes  the  mode  of 
advertisement;  and  further  directs  that  the 
sergeant  shall  make  return  to  the  mayor  of  his 
proceedings,  and  shall  pay  all  surplus  money 
arising  from  said  sales  to  the  treasurer;  and 
section  9  provides  that  "any  person  being  the 
owner  ...  of  such  animal,"  who  shall  within 
one  year  show  to  the  mayor  that  he  was  such 
owner,  shall  have  any  surplus  in  the  hands  of 
the  treasurer  arising  from  the  sale  of  such  ani- 
mal paid  over  to  him,  said  surplus  to  be  paid 
on  the  order  of  the  council.  These  ordinances, 
enacted  under  the  power  so  to  do,  conferred  by 
section  29  of  chapter  47  of  the  Code,  appear 
to  me  to  confer  express  authority  upon  the 
pound-master,  acting  in  connection  with,  and 
under  the  supervision  of, the  major,  to  impound 
cattle  found  running  at  large  m  the  city,  and 
hold  them  until  the  fees  and  costs  are  paid,  or 
to  sell  the  same  after  notice  to  the  owner,  and, 
after  deducting  said  cost  and  fees,  to  pay  the 
residue  to  the  owner  when  he  asserts  his  claim 
thereto.  It  is  true  that  Dillon  on  Municipal 
Corporations  (vol.  1.  §  150)  states  that  "power 
to  impound  and  forfeit  domestic  animals  must 
be  expressly  granted  to  the  corpomtion,  and 
that  laws  or  ordinances  authorizing  the  officers 
of  the  corporation  to  impound,  and,  upon  tak- 
ing specified  proceedings,  to  sell  the  property, 
are  penal  in  their  nature,  and,  where  doubtful  in 
their  meaning,  will  not  be  construed  to  produce 
a  forfeiture  of  the  property,  but  rather  the  re- 
verse:" and  then  proceeds  to  state  that  the 
powers  conferred  must  be  strictly  followed  in 
order  to  constitute  a  valid  sale  of  such  animal. 
In  the  case  under  consideration,  however,  no 
sale  took  place;  the  animal  was  only  taken  up 
and  impounded,  and,  under  section  §8  of  chap- 
ter 47,  providing  that  the  council  of  such  city, 
etc.,  shall  have  power  therein  to  prevent  cattle 
from  ^oing  at  large  therein,  taken  in  connec- 
tion with  section  29  of  the  same  chapter,  au- 
thorizing the  council  to  make  and  pass  all 
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needful  orders,  by-laws,  ordinsDces,  and  reso- 
lutions, etc.,  DOt  contrary  to  the  Constitution 
and  laws  of  the  State,  to  carry  into  effect  said 
power,  the  impounding  officer,  under  the  pro- 
visions of  the  ordinances  above  mentioned, 
would  surely  have  the  authority  to  take  up  and 
impound  such  animal  found  running  at  large 
at  night  in  the  streets  of  the  city. 

There  were  no  steps  taken  in  this  case,  so 
far  as  the  evidence  discloses,  to  sell  the  cow 
that  had  been  impounded,  and  the  question 
raised  by  the  action  of  detinue  was  simply 
whether  the  animal  was  unlawfully  detained 
by  the  pound -master  at  the  time  said  action  of 
detinue  was  instituted.  The  evidence  shows 
that  the  cow  was  impounded  on  the  night  of 
the  6th  of  August;  that  the  plaintiff  demanded 
her  on  the  7th,  and,  said  demand  being  refused 
unless  the  charges  were  paid,  said  plaintiff  at 
once  broui^ht  his  action  of  detinue;  so  that  the 
only  question  really  presented  for  our  consid- 
eraiion  is  whether  the  cow  was  lawfully  de- 
tained at  the  time  said  action  was  brought. 
As  is  suggested  by  counsel  for  the  plaintiff, 
however,  our  Code,  chap.  61,  provides  for 
taking  up  estrays  found  upon  the  land  of  a 
pei*san,  and,  after  giving  the  notice  therein 
prescribed,  if  the  owner  does  not  appear  in 
four  weeks,  the  person  taking  up  such  eslray 
may  have  the  same  appraised,  as  therein  pro- 
vided, by  three  freeholders,  who  shall  return 
their  certificate  with  the  warrant  to  the  clerk 
of  ihc  county  court,  who  shall  record  ii,  and 
post  a  copy  at  the  frontdoor  of  the  court-house 
on  the  next  court  day,  and,  if  the  owner  of 
such  property  shall  not  appear  in  thirty  days 
after  said  copy  has  been  so  posted,  and  the 
valuation  thereof  t)e  under  $15,  or  if  such  value 
be  as  much  as  $15,  and  the  owner  does  not  ap- 
1.)ear  after  the  said  certificate  has  been  pub- 
lished as  aforesaid,  and  also  three  times  in  a 
newspaper  published  nearest  to  the  place  where 
such  property  was  taken  up,  it  shall  belong  to 
the  owner  of  the  land  on  which  it  was  taken, 
and  the  former  owner  may  at  any  time  recover 
the  valuatiOh  money  after  deducting  the  fees 
and  charges.  This  has  been  the  law  of  Vir- 
ginia and  of  this  State  for  many  years,  and,  so 
far  as  we  know,  no  question  has  been  raised  in 
regard  to  the  constitutionality  or  validity  of 
the  law.  Again,  it  is  an  everyday  occurrence 
in  the  cities  of  our  State  that  men  are  arrested 
for  disorderly  conduct  and  violation  of  the  city 
ordinances,  and,  if  found  guilty,  they  are  not 
only  locked  up,  but  are  compelled  to  work  on 
the  streets  to  pay  their  fines,  and  thus  their 
labor,  which  is  their  property  as  much  as  any- 
thing else  they  have,  is  taken  from  them  to 
discharge  the  penalty.  Under  the  common 
law  the  right  of  distress  damage  feasant  exist- 
ed, and  the  cattle  found  trespassing  were  liable 
to  distress,  and  it  was  held  m  the  ease  of  Ans- 
comb  V.  Shore,  1  Taunt.  261,  that  no  action  lies 
against  one  who  distrains  cattle  damage  feas- 
ant for  impoundine  them,  instead  of  accepting 
compensation  for  the  damages  tendered  before 
thei  cattle  were  impounded."'  See  6  Wait,  Act. 
&  Def.  chap.  17,  p.  639,  where  the  authorities 
are  collated  upon  this  subject,  so  that  this  mat- 
ter of  impounding  cattle  is  not  a  mere  creature 
of  the  statute,  but  existed  at  common  law. 

Counsel  for  the  defendant  in  error  contends 
that  the  property  taken,  as  the  cow  in  this  case 
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was,  was  so  taken  without  due  process  nf  law, 
and  refers  to  Cooley,  Const.  Lim.  pp.  363, 364; 
but  we  find  the  author  says:  *'A  statute 
which  authorizes  a  party  to  seize  the  property 
of  another  without  process  or  warrant,  and  to 
sell  without  notification  to  the  owner  for  the 
punishment  of  a  private  trespass,  and  in  order 
to  enforce  a  penalty  against  the  owner,  can  find 
no  justification  in  the  Constitution."  Cattle 
running  at  large  at  night  in  a  public  street  of 
a  city  or  town  cannot,  however,  be  regarded 
as  committing  a  private  trespass.  Section  5 
of  the  ordinance  proven  in  this  case  provides 
that  the  pound  master  shall  forthwith  notify 
the  owner,  etc.,  and  section  7  of  the  same  or- 
dinance provides  that  the  mayor  shall  direct 
the  sergeant  to  advertise  and  sell,  etc.  Thus 
it  appears  that  the  pound  master's  duty  is  to 
take  up  the  animal,  notify  the  owner,  and  re- 
port the  facts  to  the  mayor;  and  when  a  sale  is 
to  be  made  it  is  made  by  the  sergeant  under 
the  direction  of  the  mayor,  who,  by  section  89 
of  chapter  47  of  the  Code,  is  ex  officio  a  justice 
and  conservator  of  the  peace  within  the  limits 
of  the  city.  In  the  case  of  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616,  the  court 
holds  in  the  second  point  of  the  syllabus  as 
follows:  "  The  court  suggests  the  difliculty 
and  danger  of  attempting  an  authoritative 
definition  of  what  it  is  for  a  State  to  deprive  a 
person  of  life,  liberty,  or  property  without  due 
process  of  law,  within  the  meaning  of  the 
Fourteenth  Amendment,  and  holds  that  the 
enunciation  of  the  principles  which  govern  each 
case  as  it  arises  is  the  better  mode  of  arriving 
at  a  sound  definition;"  and  in  point  3  the  court 
says:  *  'This  court  has  heretofore  decided  that 
due  process  of  law  does  not  in  all  cases  require 
a  resort  to  a  court  of  justice  to  assert  the  rights 
of  the  parties  against  the  individual  or  to  im- 
pose burdens  upon  his  property  for  the  public 
use," — citing  Murray  v.  Hoboken  Land  A  Imp, 
Co.  59  U.  S.  18  How.  272,  15  L.  ed.  372,  and 
McMilUn  V.  Anderson ^  95  U.  S.  37,  24  L.  ed. 
335. 

In  1  Dill.  Mun.  Corp.  481,  note  ^,  wc  find 
"  an  ordinance  directing  the  impounding  and 
sale  of  animals  for  costs  and  expenses,"  but 
not  imposing  a  penalty,  held  valid  under  a 
charter  authorizing  the  impounding  and  sale 
**for  any  penalty  imposed  by  any  ordinance  or 
regulation  and  all  costs, " — citing  Ft.  Smith  v. 
Dodson,  46  Ark.  296.  55  Am.  Rep.  589;  that 
*'  such  an  ordinance  is  valid  and  takes  effect 
whether  the  owner  resides  in  the  town  or  not," 
— citing  Rose  v.  Hardie,  98  N.  C.  44. 

We  also  find  that  Tiedeman,  in  his  valuable 
work  on  Limitations  of  Police  Power,  says  on 
page  506:  "The  clash  of  interest  between 
stock-raising  and  farming  calls  for  the  inter- 
ference of  the  State  by  the  institution  of  police 
regulations;  and  whether  the  regulations  shall 
subordinate  the  stock  raising  interest  to  that  of 
farming,  or  vice  versa,  in  the  case  of  an  irrec- 
oncilable difference,  as  is  the  case  with  re- 
spect to  the  going  at  large  of  cattle,  is  a  matter 
for  the  legislative  discretion,  and  is  not  a  judi- 
cial question.  In  the  exercise  of  this  general 
power  of  control  over  the  keeping  of  live-stock 
the  State  or  municipal  corporation  mar  pro- 
hibit altogether  the  running  at  large  of  such 
animals,  and  compel  the  owners  to  keep  them 
within  their  own  inclosures,  and  provide  as  zi 
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remedy  for  enforcing  the  law  that  the  animals 
found  astray  shall  \^  sold,  after  proper  notice 
to  the  owner,  and  time  allowed  for  redemption, 
paying  over  to  the  owner  the  proceeds  of  sale, 
afrer  deducting  what  is  due  to  the  State  in  the 
shape  of  penalty." 

The  power  granted  by  the  Legislature  to  the 
cities  and  towns  of  our  State  to  prevent  cattle 
and  other  animals  from  running  at  large  in 
their  streets  is  a  police  power,  intended  for  the 
protection  of  the  citizens,  and  to  enable  them 
to  enjoy  the  streets  and  public  thoroughfares 
and  to  prevent  depredations  on  yards  and  gar- 
dens by  breachy  stock  during  the  night,  when 
the  same  are  un watched  and  unprotected. 
There  is  necessity  for  immediate  action  when 
cattle  are  found  upon  the  public  street  at  night. 
As  is  frequently  the  case,  the  officer  may  be 
ignorant  as  to  the  ownership  of  the  catile  thus 
found  on  the  street,  and,  in  order  that  the  ob- 
ject of  the  ordinance  may  be  made  effective, 
he  must  proceed  at  once,  and  arrest  the  ani- 
mal, without  waiting  for  any  judicial  investi- 
gation as  to  whether  the  seizure  may  be  lawful, 
if  it  were  otherwise,  and  the  officer  waited  un- 
til a  judicial  investigation  should  take  place, 
the  animal  would  be  gone,  and  the  ordinance 
would  prove  abortive  and  inoperative.  In  or- 
der, then,  to  enforce  the  ordinance,  such  cattle 
must  be  impouuded;  they  must  also  he  cared 
for  and  fed,  and,  if  no  owner  comes  for  them, 
they  must  be  sold,  to  use  a  common  expres- 
sion, ''to  prevent  them  from  eating  their  heads 
ofif.'* 

This  question  has  been  before  the  courts  in 
the  State  of  New  York,  and  in  the  case  of 
Cook  V.  Gregg,  46  N.  Y.  489,  the  court  held 
that  the  provisions  of  the  Acts  authorizing  the 
seizure  of  animals  trespassing  upon  private 
premises  are  constitutional;  that  **the  Act 
does  not  impose  a  penally  for  the  trespass,  but 
simply  prescribes  and  fixes  a  remedy  therefor; 
and  remedies  are  clearly  within  the  peculiar 
province  of  legislation.  The  temporary  seiz- 
ure and  detention  of  property  as  authorized  by 
the  statute,  awaiting  judicial  action,  is  not  vio- 
lative of  the  provision  of  article  1,  section  6,  of 
the  Constitution,  directing  that  no  person  shall 
be  deprived  of  property  without  due  process  of 
law."  Sec  also  Hard  v.  bearing,  44  Barb. 
472.  Also,  in  the  case  of  Camjxm  v.  Langlev, 
39  Mich.  451,  88  Am.  Rep.  414,  it  was  held 
that  "a  statute  allowing  animals  running  at 
large  in  a  public  highway  to  be  taken  by  any 
person  and  publicly  sold  by  a  public  officer, 
and  providing  that,  after  the  expenses  of  the 
proceedings  and  of  keeping  the  animals  were 
paid,  the  remainder  should  he  paid  over  to  the 
owner,  who  should  be  allowed  a  certain  time 
within  which  to  redeem  them,  is  to  remedy  a 
public  grievance,  and  is  not  unconstitutional, 
as  devesting  property  rights  without  due  pro- 
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cess  of  law."  Also,  in  the  case  of  Wilcox  v. 
Bemming,  58  Wis.  144,  46  Am.  Rep.  625.  it 
was  held  that  "a  city  charter  and  ordinances 
may,  as  an  exercise  of  police  power,  provide 
for  the  taking  up  and  impounding  of  animals 
found  running  at  large  in  the  public  streets, 
and  for  selling  them  to  pay  the  expenses  of 
impounding,  etc.,  without  judicial  inquiry  or 
determination;  and  such  provisions  will  not  be 
unconstitutional,  as  authorizing  the  forfeiture, 
condemnation,  or  confiscation  of  property 
without  due  process  of  law  or  without  com- 
pensation." Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  p.  588,  says:  "So 
beasts  may  be  prohibited  from  running  at 
large  under  the  penalty  of  being  seized  or  sold," 
—citing  numerous  authorities  in  support  of  the 
proposition.  And  Sedgwick  on  the  Construc- 
tion of  Statutory  and  Constitutional  Law,  p. 
435,  under  the  head  of  ''Police  Powers,"  says: 
"The  clause  prohibiting  the  taking  of  private 
property  without  compensation  is  not  intended 
as  a  limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tranquillity 
of  every  well-ordered  community,  nor  of  thai 
general  power  over  private  property  which  is 
necessary  for  the  orderly  existence  of  all  gov- 
ernments;" and  in  a  note  we  find  that  "sum- 
mary statutory  proceedings  for  the  seizure,  de- 
tention, and  sale  of  stray  animals  running  at 
large  have  been  sustained  ."—citing  numerous 
authorities.  Numerous  other  authorities 
might  be  cited  in  support  of  the  validitv  of 
such  laws  and  ordinances,  but,  as  we  think, 
enough  have  been  mentioned  to  show  how  said 
statutes  and  ordinances  are  regarded,  and  how 
the  question  is  considered  bv  the  elementary 
authors  upon  the  subject  and  by  the  highest 
courts  of  the  different  states,  at  least  to  indi- 
cate the  weight  of  authority  so  far  as  I  have 
had  an  opportunity  of  examining  them  upon 
the  subject.  There  can  be  no  question  that 
the  city  of  Charleston,  under  its  charter  as 
amended  by  chapter  47  of  the  Code,  and  the 
ordinances  which  were  in  evidence,  had  the 
right  to  take  up  and  impound  tho  cow  of  the 
defendant  in  error,  which  was  all  that  had 
been  done  at  the  time  the  owner  took  posses- 
sion of  her  b^  giving  the  required  bond  in  his 
action  of  detmue;  but,  if  the  defendant  in  er- 
ror had  not  seen  proper  to  bring  said  action, 
and  had  allowed  said  cow  to  be  sold  after  the 
requirements  of  said  ordinance  had  been  com- 
plied with,  in  my  opinion  a  sale  of  said  ani- 
mal under  the  provisions  of  said  ordinance, 
and  a  disposition  of  the  proceeds  of  said  sale 
as  therein  directed,  wouki  have  violated  no 
provision  of  the  Constitution. 

For  these  reasons  the  judgment  complained  of 
mu9t  be  reversed,  and  the  defendant  in  error 
must  pa^  the  costs,  and  the  cause  is  remanded 
to  the  Circuit  Court  of  Kanawha  County. 
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Martha   C.    BENNETT  et  al.,  Appts., 

V. 

Alonzo  VAN  RIPER  et  al..  Impleaded,  etc., 

Eeepis. 

(47N.J.Eq.688.) 

The  words  '^related  to"  In  a  provlBion  permlttlDg 
persons  related  to  a  member  of  a  benefit  society 
to  be  named  as  beneficiaries,  include  relatives 
by  affinity  as  well  as  by  blood. 

(November  Term,  1800.) 

APPEAL  bv  defendant  Martha  C.  Bennett 
and  her  husband  from  a  decree  of  the 
Chancery  Court  advised  by  Vice-Chancellor 
Van  Fleet  entered  in  an  interpleader  proceed- 
ing instituted  by  the  Supreme  Council  of 
Chosen  Friends  to  determine  to  whom  a  sum 
due  on  a  benefit  certificate  issued  to  Alonzo 
Van  Riper,  Sr.,  was  payable,  which  rejected 
the  claim  of  Mrs.  Bennett.    Reverted, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Samucd  Kalisch,  for  appellants: 

It  is  true  that  the  word  "relations,"  when 
found  in  a  will  or  the  Statutes  of  Distribution, 
has  been  construed  to  mean  relations  of  blood 
only,  because  from  the  indefinite  extent  of  the 
word  * 'relations"  it  has  been  found  necessary 
to  narrow  it  by  a  construction,  confining  it  to 
the  next  of  kin,  under  the  statute. 

Smith  V.  Campbell,  19  Ves.  Jr.  408. 

Where  the  reason  of  the  rule  ceases,  the  rule 
itself  ceases. 

Where  technical  terms  are  not  employed  in 
a  contract,  the  law  presumes  that  the  parties 
to  the  contract  entered  into  it,  upon  the  com- 
mon and  popular  meaning  of  the  words.  The 
words  "related  to"  are  certainly  not  technical 
in  any  sense.  Thev  bear  the  popular  meaning 
ascribed  to  them  by  Webster  and  Worcester 


and  other  lexicographers,  as  a  relationship  by 
consanguinity  or  affinity. 

Banow  v.  Family  Fund  Soc,  6  L.  R.  A.  498, 
116  N.  Y.  587;  McMaster  v.  North  America 
Ine,  Ca>.  55  N.  Y.  222,  14  Am.  Rep.  289;  I>tY- 
Uber  V.  H(me  L.  Ins.  Go.  69  N.  Y.  256,  25  Am. 
Rep.  182. 

When  its  terms  permit  more  than  one  con- 
struction, that  one  will  be  adopted  which  sup- 
ports its  validity. 

Coyne  v.  Weaver,  84  N.  Y.  886;  Hitdieoek  v. 
Northwestern  Ins.  Co,  26  N.  Y.  69;  Griffey  v. 
New  York  Cent.  Ins,  Co.  1  Cent.  Rep.  628,  100 
N.  Y.  417,  53  Am.  Rep.  202;  VarickY.  Crane, 
4  N.  J.  Eq.  128. 

The  reason  assigned  for  such  a  role  of  con- 
struction is  that  the  insurer  is  supposed  to  have 
chosen  the  language  to  express  the  terms  of 
the  contract 

See  also  Hoffman  v.  j^na  F.  Ins.  Co.  32 
N.  Y.  405. 

A  society  will  not  be  allowed  to  assert  in 
defense  that  the  designation  of  the  beneficiary 
in  the  certificate  was  one  of  a  class  of  persons 
not  included  in  the  enumeration  in  the  charter 
of  those  for  whom  benefits  were  to  be  provided. 

Fuller  V.  Boston  Mut.  F.  Ins.  Co.  4  Met.  206. 

Mr.  Cliarlea  E.  Hill,  for  appellees: 

The  contract  is  contained  and  comprised  in 
the  articles  of  association,  relief  fund,  by-laws, 
and  benefit  certificate. 

Supreme  Council  A.  L.  of  B.  v.  Smith,  45 
N.  J.  Eq.  472;  Ghray  v.  Supreme  Lodge  K.  of 
H.  118  Ind.  299;  Sujyreme  Lodge  K.  of  P.  v. 
Knight,  8  L.  R.  A.  409,  117  Ind.  489. 

The  holdings  of  the  courts  have  been  uni- 
form that  under  like  contracts  made  by  and 
between  beneficial  orders  and  their  members, 
only  kindred — blood  relations— can  take.  Re- 
lations by  affinity  cannot. 

And  although  the  order  or  society  has  is- 


NOTB.— TPTio  are  ri^UiJtives  or  reloMon*. 

By  blood. 

The  term  ^^relatlons,**  in  a  will,  includes  only 
those  persons  who  would  take  aocordlnff  to  the 
Statute  of  Distributions.  Thomas  v.  Hole  For- 
rest, 251:  Roaoh  v.  Hammond,  Preo.  in  Ch.  408; 
Anonymous,  1  P.  Wms.  827;  Edge  v.  Salisbury, 
Ambl.  70;  Green  v.  Howard,  1  Bro.  Ch.  81;  Wldmore 
V.  Woodroffe,  AmbL  696;  Bayner  v.  Mowbray,  8 
Bro.  Ch.  234;  Doe  v.  Over,  1  Taunt.  268;  Stamp  v. 
Cooke,  1  Cox,  Cb.  234:  Smith  v.  Campbell,  19  Ves. 
Jr.  400;  VarreU  v.  Wendell.  20  N.  H.  481. 

"Relations"  In  a  will,  mean  next  of  kin.  Pope 
V.  Whitcombe,  8  Merlv.  689;  Harding  v.  Glyn,  1 
Atk.  468;  M'NeUledire  v.  Barclay,  U  Ser?.  k,  R.  108. 

This  is  so  unless  from  the  nature  of  the  bequest 
or  from  a  power  of  selection  authorlied  by  the  tes- 
tator a  dijferent  construction  is  allowed.  Drew  v. 
Wakefield,  54  Me.  294. 

Under  a  bequest  to  '*near  relations"  such  rela- 
tions only  as  would  be  entitled  to  a  distributive 
share  of  the  testator^s  personal  estate  will  take. 
Whltborne  v.  Harris,  2  Ve8.8r.  627. 

A  relative  by  blood  who  was  in  venire  sa  mire  at 
the  death  of  the  testator  cannot  claim  under  a  be- 
quest to  ^'relations,"  unless  such  relative  be  a 
child  of  the  testator.  Benpett  v.  Honywood, 
Ambl.  708. 

Under  a  devise  to  **relations"  ffreat  nephews  and 

14  L.  R.  A. 


great  nieces  will  take  In  the  absence  of  nearer  next 
of  kin.    Jones  v.  Colbeck,  8  Ves.  Jr.  87. 

As  between  nephews  and  great  nephews  claim- 
ing under  a  bequest  to  relations,  the  nephews  only 
are  entitled  to  take.   Isao  v.  Def  riez,  AmbL  596. 

By  affinity. 

A  devise  to  '^relations"  does  not  include  those  by 
affinity.    Maltland  v.  Adair.  8  Yes.  Jr.  281. 

A  wife  is  no  "relation"  by  blood  nor  by  affinity 
to  her  husband.   Worseley  v.  Johnson,  8  Atk.  761. 

A  residuary  bequest  to  **iiearest  relations  or  con- 
nections" does  not  include  the  testator^s  widow. 
Storer  v.  Wbeatley,  1  Pa.  608. 

A  devise  to  **relatlons  by  blood  or  marriage"  in- 
cludes those  entitled  to  take  under  the  Statute  of 
Distributions  and  those  who  have  married  those 
BO  entitled.    Devisme  v.  Meliish,  5  Yes.  Jr.  529. 

"Relation"  or  **relative"  in  a  statute  providing 
that  a  devise  to  a  relative  who  died  before  the  tes- 
tator shall  not  lapse  if  such  relative  leave  lineal 
descendants,  means  blood  relatives  only  and  not 
those  by  marriage.  Elliott  v.  Feasenden,  18  L.  R. 
A.  87, 88  Me.  107. 

It  does  not  include  a  husband.  Keniston  v. 
Adams,  6  New  Bng.  Rep.  547, 86  Me.  290. 

Nor  wife.  Qeaver  v.  aeaver,  89  Wis.  96, 80  Am. 
Rep.  30;  Esty  v.  Clark.  101  Mass.  86. 

Nor  a  step-son.  Be  Estate  of  Pfuelb,  48  Cal.  648; 
Kimball  v.  Story,  108  Mass.  882.  J.  G.  G. 
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sued  its  certificate,  it  cannot  be  held  to  pay  to 
a  wroD^ully  named  person — to  one  not  en- 
titled under  its  laws  to  receive. 

Supreme  Council  A.  L.  of  H.  v.  «S>ntt^,  45N. 
J.  Eq.  472. 

A  creditor  cannot  take. 

Briiton  v.  Supreme  Council  of  B.  A,  46  N. 
J.  Eq.  102. 

Nor  can  a  fiance. 

Supreme  Council  A.  L.  of  H.  v.  Perry,  1 
New  Eng.  Rep.  715,  140  Mass.  580. 

And  where  the  rules  of  the  order  provide 
that  the  benefit  is  payable  to  heirs  or  member 
oC  the  family,  a  mother,  who  does  not  reside 
with  the  member,  cannot  XdkB. 

EUey  V.  Odd  Fellam  Mut,  Bel,  Asso.  2  New 
Eng.  Rep.  6(57,  142  Mass.  224. 

And  the  same  as  to  a  sister. 

Tyler  v.  Odd  Felknce  Mut,  Bel.  Asso,  5  New 
Eng.  Rep.  191,  145  Mass.  184. 

The  word  "  relation"  means,  when  used  in 
connection  with  the  descent  or  disposition  of 
property,  related  by  consanguinity,  and  does 
not  extend  to  relations  by  affinity. 

2  Wms.  Exrs.  6th  Am.  ed.  1118;  Esty  v. 
Clark,  101  Mass.  86;  Kimball  v.  Story,  108 
Mass.  882. 

A  stepson  is  not  a  relative.  "  Related  to"  is 
synonymous  with  **next  of  kin." 

Bacon,  Ben.  Soc.  ^  260a. 

Relative  is  used  the  same  as  kindred. 

Powell,  Devises,  *288. 

Relations  by  affinity  are  not  included  in  the 
thegeneral  term  ''relations." 

Ward,  Legacies,  *112;  Maitland  v.  Adair, 
3Ves.  Jr.  281. 

Seudder,  •/.,  delivered  the  opinion  of  the 
court: 

On  the  death  of  Alonzo  Van  Riper,  a  mem- 
ber of  Alpha  Council  No.  3,  of  New  York,  a 
duly  constituted  branch  of  the  Supreme  Coun- 
cil of  the  Order  of  Chosen  PYiends,  a  benefit 
certificate  for  the  sum  of  $8,000  became  pay- 
able. He  had  in  his  lifetime  named  as  the 
beneficiaries  under  said  policy  bis  grandson, 
Raymond  Van  Riper,  for  $1,000,  and  Martha 
0.  Bennett,  for  $2,000.  She  is  the  wife  of 
Lewis  W.  Bennett,  a  grand-nephew  by  con- 
sanguinity, of  Alonzo  van  Riper,  deceased. 
After  his  cieath,  on  claim  made  by  the  children 
and  representatives  of  the  deceased,  a  bill  of 
interpleader  was  filed  by  the  council,  and,  on 
decree  of  interpleader,  -  an  issue  between  the 
parties  defendant  was  formed,  and  a  decree 
entered  against  Martha  C.  Bennett,  who  has 
taken  herluppeal  therefrom  to  this  court.  Her 
right  is  based  on  the  certificate  above  men- 
tioned, which  is  a  duly  authenticated  relief- 
fund  certificate  of  the  order.  By  the  Revised 
Statutes  of  Indiana  authorizing  the  incorpo- 
ration of  such  societies  (g  8850)  a  certificate  of 
membership,  policy,  or  other  evidence  of  in- 
terest shall  be  regained  as  a  contract,  and  the 
names  of  payees  and  beneficiaries  may  be 
changed  on  such  terms  and  conditions  as  the 
parties  to  the  contract  may  agree.  By  section 
8  of  the  articles  of  association  of  the  supreme 
council  of  the  order  one  of  the  principal  ob- 
jects shall  be  to  establish  a  relief  fund,  from 
which  members  of  this  association  who  have 
complied  with  aD  its  rules  and  regulations,  or 
persons  by  such  members  lawfully  designated, 
14  L.  R.  A. 


or  the  legal  heirs  of  such  members,  may  receive 
a  benefit  in  a  sum  not  exceeding  $8,000  on 
satisfactory  proof  of  death  and  conditions  com- 
plied with.  By  article  1  of  the  Relief  Fund 
Law,  "each  beneficiary  member,  the  person  or 
persons  designated  by  said  member,  related  to  or 
dependent  upon  him  or  her,  or  the  legal  repre- 
sentatives of  such  person  or  persons,  shall  be 
entitled,  under  the  prescribed  regulations  and 
conditions,  to  draw  the  sum  not  exceeding  the 
amount  named  in  his  or  her  certificate,  as 
thereinafter  specified ."  Taking  these  differen t 
parts  of  the  contract  together,  the  question  to 
be  determined  is,  Does  the  intended  beneficiary, 
Martha  C.  Bennett,  come  within  its  terms,  so 
as  to  entitle  her  to  the  payment  of  $2,000  under 
the  certificate?  It  is  not  claimed  that  she  was 
dependent  upon  the  deceased,  but  her  claim  is 
that  she  was  related  to  him,  within  the  mean- 
ing of  the  contract.  I  think  there  was  error 
in  confining  the  meanins  of  this  term  "related 
to"  within  the  narrow  limit  which  has  been 
adopted  in  the  construction  of  wills  and  in 
some  statutes.  From  the  indefinite  extent  of 
the  word  *  'relations"  it  has  been  found  neces- 
sary to  limit  it  in  these  cases  by  confining  it  to 
the  next  of  kin  under  the  Statute  of  Distribu- 
tions. Smith  V.  Campbell,  19  Ves.  Jr.  400; 
Bennett  v.  Honytoood,  Ambl.  708.  This  in- 
cludes relations  by  blood  and  not  by  affinity, 
and  is  applied  unless  the  testator  has  subjoined 
to  the  gift  expressions  declaratory  of  an  inten- 
tion to  include  them.  2  Jarm.  Wills,  666; 
Eety  V.  Clark,  101  Mass.  86.  In  Bacon  on 
Benefit  Societies.  §  260,  it  is  said :  "It  has  long 
been  settled  that  the  word  *  relatives,'  when 
used  in  a  will  or  statute,  includes  those  persons 
who  are  next  of  kin  under  the  Statute  of  Dis- 
tributions; unless  from  the  nature  of  the  be- 
quest, or  from  the  testator  having  authorized 
a  power  of  selection,  a  different  construction  is 
allowed."  Mahon  v.  Savage,!  Sch.  &Lef.  Ill, 
cases  in  notes  to  Harding  v.  Otyn  (1  Atk.  469) 
3  White  &  T.  Lead.  Cas.  810;  Drew  v.  Wake- 
field, 54  Me.  291. 

In  this  certificate  there  is  a  power  of  selec- 
tion given,  not  by  will,  but  by  the  contract  be- 
tween the  parties.  There  are.  therefore,  quali- 
fications to  this  rule  of  construction,  even  in 
cases  of  wills,  when  a  contrary  intention  is 
manifested.  There  can  be  no  question  about 
the  intention  of  the  holder  in  this  case  upon 
the  face  of  the  certificate.  In  Craik  v.  Lamb, 
1  Colly,  Ch.  Cas.  489,  i495,  Vice-Chancellor 
Shad  well  says  that  "in  Johnson's  Dictionary, 
in  Richardson's  Dictionary,  and  in  Bailey's 
Edition  of  Facciolati,  the  word  'relations'  is. 
treated  as  extending  to  affinity;  and  the  ex- 
pressions *a  relation  by  marriage,'  and  *a  rela- 
tion in  the  law,'  as  denoting  connections  by 
affinity,  are  popularly,  whether  correct  or  in- 
correct, of  occasional  if  not  of  frequent,  use." 
In  our  more  modern  dictionaries  we  find  that 
a  "relation"  or  "relative"  is  defined  as  a  person 
connected  by  blood  or  affinity.  When  used 
in  a  contract,  as  in  this  case,  I  do  not  find  that 
it  has  such  a  fixed  and  definite  meaning  that 
we  must  thwart  the  purpose  of  this  decedent, 
who  supposed  that,  bv  the  terms  of  the  article 
giving  him  control  of  his  benefit  in  the  relief 
fund,  he  could  b^tow  it  on  any  one  of  those 
popularly  called  "relatives"  whom  he  might 
select.     It  seems  also  that  a  liberal,  rather  than 
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a  restricted,  meaning  given  to  the  word  "rela- 
tive/' used  in  this  article  of  the  association, 
would  better  comport  with  its  benevolent  pur- 
pose. The  construction  contested  for  against 
this  certificate  would  exclude  a  member's  wife, 
unless  she  came  within  the  other  part  of  the 
phrase  by  being  dependent  on  |iim  for  her  sup- 
port. The  ties  of  affinity  are  often  stronger 
than  those  between  collateral,  or  even  lineal, 
kinsmen  by  blood;  and  there  is  nothing  un- 
reasonable in  saying  that  this  certificate  was 
made  payable  to  one  whom  the  holder  sup- 
posed was  properly  classed  among  his  relatives, 
and  that  the  council  so  intended.  Where  there 
is  no  fixed  legal  or  technical  meaning  which 
the  court  must  follow  in  the  construction  of  a 
contract,  then  "the  best  construction,"  says 
Chief  Jvttice  Gibson,  '^is  that  which  is  made 


by  viewing  the  subject  of  the  contract  as  the 
mass  of  mankind  would  view  it;  for  it  may  be 
safely  assumed  that  such  was  the  aspect  in 
which  the  parties  themselves  viewed  it.  A  re- 
sult thus  obtained  is  exactly  what  is  obtained 
from  the  cardinal  rule  of  intention."  Schuyl- 
kill Nav.  Go.  V.  Moore,  2  Whart.  491.  It  seems 
that  the  objects  of  this  association  will  be  best 
attained  by  the  adoption  of  a  common,  though 
it  may  be  an  inexact,  interpretation  of  tue 
words  "related  to"  as  used  in  the  article  above 
referred  to,  rather  than  by  a  restricted  mean- 
ing that  may  not  have  been  known,  and  is 
certain  to  defeat  the  purpose  of  this  deceased 
member;  and  that  no  rule  of  legal  construction 
will  be  violated  by  giving  it  such  meaning. 

For  this  reason  the  decree  vsiU  be  reverted. 

All  concur. 
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Interference  with  easements  of  li^ht 
and  air  by  an  elevated  railroad  hi  a 

street  g^ves  an  owner  of  abuttinR  property  no 
Tight  to  dama^rcs  if  the  building  of  the  road  has 
actually  caused  an  increase  in  the  value  of  such 
property,  even  if  it  has  benefited  other  abutting 
owners  still  more. 

(January  20. 1892.) 

APPEALS  by  defendants  from  judgments  of 
the  General  Term  of  the  Superior  Court  for 
the  City  of  New  York,  affirming  a  judgment 
of  the  Special  Term  in  favor  of  plaintitfs  in 
suits  brought  to  enjoin  the  maintenance  and 
operation  of  defendants'  elevated  railroad  in 
the  street  in  front  of  plaintiffs'  property  until 
compensation  should  be  made  for  the  taking  of 
plaintiffs'  easements  in  the  street.    Reversed. 

Statement  by  Peekham,  J,: 

These  two  cases  were  argued  together  as  in- 
volving only  the  same  questions.  The  plain- 
tiffs in  the*  actions  brought  suit  to  recover 
damages  which  they  alleged  they  had  sus- 
tained by  reason  of  the  operation  of  the  rail- 
way of  defendants  through  Second  Avenue,  in 
the  city  of  New  York.  The  plaintiff  Somers 
was  the  owner  by  conveyance  to  him  in  March, 
1882,  of  certain  premises  known  as  numbers 
2271  and  2278  on  Second  Avenue,  in  that  city, 
and  between  One  Hundred  and  Sixteenth  and 
One  Hundred  and  Seventeenth  Streets.  He 
alleged  that  the  defendants  had  unlawfully  in- 

NoTS.— The  elaborate  and  exhaustive  brlefS  of 
counsel,  together  with  the  opinion  of  the  court, 
render  annotation  of  this  case  superfluous. 
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terfered  with,  trespassed  upon  and  illegally 
taken  his  easements  (or  some  portion  thereof), 
of  light,  air  and  access  to  his  property  by  the 
illegal  erection  and  operation  of  their  elevated 
railway  in  such  avenue.  He  demanded  judg- 
ment restraining  defendants  from  further 
maintaining  their  structure  in  front  of  his 
premises,  and  compelling  them  to  remove  the 
same.  He  also  asked  to  recover  the  amount 
of  his  damage  already  sustained  by  reason  of 
the  mnintenance  and  operation  of  the  road 
past  his  premises,  and  that  if  defendants  were 
permitted  to  maintain  and  operate  the  road  in 
the  future  it  should  only  be  upon  the  condi- 
tion that  they  should  pay  plaintiff  the  amount 
of  the  permanent  loss  he  would  suffer  by  reason 
of  such  maintenance  and  operation. 

The  plaintiff  Bohm  made  substantially  the 
same  allegations  in  relation  to  his  property, 
which  was  also  situated  in  Second  Avenue, 
and  a  short  distance  from  plaintiff  Somers. 

The  defendants  answered,  and  particularly 
put  in  issue  the  allegations  in  the  complaint  in 
each  case  as  to  the  damages  resulting  from  the 
acts  of  Hie  defendants. 

Both  actions  were  tried  at  a  special  term  of 
the  court  without  a  jury,  and  the  court,  among 
other  matters,  found  the  following  facts. 
They  are  in  substance  the  same  in  each  case: 

In  the  Somers  case  the  defendants  were  duly 
incorporated,  and  before  they  proceeded  to 
construct  their  railroad  through  Second  Ave- 
nue they  obtained  the  authority  of  the  Legis- 
lature and  the  crmsent  of  the  municipal  au- 
thorities of  the  city  of  New  York  to  do  so, 
but  such  authorization  did  not  entitle  them  to 
take  the  property  of  plaintiff  without  compen- 
sation, in  1888,  and  prior  to  April  first,  the 
plaintiff  erected  on  his  lots  two  large  and  val- 
uable brick  buildings,  and  to  them  and  to  the 
lots  on  which  they  rested  were  attached  as  ap- 
purtenant thereto  certnin  easements  of  li^bt, 
air  and  access  from  Second  Avenue.  Smce 
April  1,  1883.  the  elevated  railway  structure 
of  defendants  has  greatly  cut  off  the  light,  air 
and  access  which  otherwise  would  have  come 
to  plaintiff's  premises  from  that  avenue.  By 
the  acts  of  the  defendants  in  depriving  the 
plaintiff  in  part  of  the  beneficial  use  and  en- 
joyment of  his  easements  above  mentioned 
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from  Apri],  1888,tothe  time  of  trial,  April,  1890, 
the  rental  value  of  plaintiff's  premises  has  been 
reduced  $2,100,  and  the  plaintiff  has  sustained 
a  loss  thereby  to  that  amount.  The  damage  is 
of  a  continuous  character,  arising  from  the 
maintenance  and  operation  of  the  road  by  de- 
fendants. The  road  was  opened  for  public  use 
in  March,  1880.  and  has  been  ever  since  so 
maintained  and  operated.  The  permanent 
damage  caused  by  the  operation  and  mainte- 
nance of  defendants'  road  was  found  to  be 
$8,000.  upon  payment  of  which  no  injunction 
was  to  issue.  T^he  money  was  only  to  be  paid 
incase  the  plaintiff  conveyed  to  the  defendants 
all  the  rights  and  easements  appurtenant  to  his 
lots  which  had  been  taken  by  them. 

In  the  Bohm  case  the  same  general  facts 
were  found,  differing  only  as  to  the  different 
lots  and  as  to  the  amount  of  damages.  Judg- 
ments upon  the  decisions  of  the  judge  were 
duly  entered  and  the  defendants  appealed 
therefrom  to  the  general  term  where  the  judg- 
ments were  affirmed,  and  from  the  judgments 
of  affirmance  the  defendants  have  appealed  to 
this  court. 

Messrs.  John  F.  Dillon,  Julien  T.  Da*- 
▼ies  and  Samuel  Blythe  Rog^ers,  for  ap- 
pellant: 

In  compensating  the  landowner  for  the  in- 
jury to  the  remainder  of  the  tract  not  taken, 
all  the  effects  of  the  rail  way,  "all  its  advantages 
and  disad  van  tildes,"  are  to  be  considered. 

Re  Furman,  17  Wend.  649;  Troy  <fe  B.  R 
Co.  v.  Lee,  18  Barb.  169;  Be  Uiica,  C.  dh  S.  V. 
B.  Co.  56  Barb.  456;  People  y.  Eldredge.S  Hun, 
541;  Henderson  v.  New  York  Cent.  B.  Co.  78 
N.  Y.  428;  Re  iSVfW  York,  W.  JS.  &  B.  B.  Co. 
29  Hun,  609;  Drurker  v.  Manhattan  B.  Co.  8 
Cent.  Rep.  66,  106  N.  Y.  157, 60  Am.  Rep.  437; 
Be  Brooklyn  Eiev.  B.  Co.  55  Hun,  165. 

The  statutory  restrictions  have  no  applica 
tion  whatever  upon  actions  such  as  this,  be- 
cause here  the  land  taken  has  no  value,  and  the 
plaintiff's  case  rests  wholly  upon  proof  of  con- 
sequential damage,  as  to  the  computation  of 
which  all  advantages  or  disadvantages  neces- 
sarily enter  into  consideration. 

Be  Brooklyn  Elev.  B.  Co.  supra;  Newman  v. 
Metropolitan  Elev.  B,  Co,  7  L.  R.  A.  289,  118 
N.  Y.  618. 

The  supposed  distinction  between  "general" 
and  "special"  benefits  is  inconsistent  with  the 
established  nile  for  computing  consequential 
damage;  is  inconsistent  with  the  legislative 
sanction  and  adoption  of  that  rule;  has  never 
been  recognized  in  this  Btate  in  any  class  of 
cases;  is  illogical,  and  required  by  no  principle 
of  justice  to  the  person  damaged;  cannot  be 
practically  applied  in  most  cases;  is  against 
public  i)olicy,  as  hampering  the  sovereign 
power  of  emment  domain,  and  imposing  an  in- 
equitable burden  upon  the  instruments  through 
which  it  is  exercised;  and  finally,  has  never 
been  invoked  in  other  States,  except  in  obedi- 
ence to  constitutional  or  statutory  limitations 
which  we  do  not  have,  or,  in  cases  where  it  is 
sought  to  actually  analyze  and  estimate  bene- 
fits as  compensation  for  the  value  of  the  land 
taken. 

If  no  property  be  taken  damage  may  be  in- 
flicted for  public  uses  without  compensa- 
tion. 
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BadcUffy.  Brooklyn,  4  N.  Y.  195,  58  Am. 
Dec.  857;  Fobes  v.  Brnne,  W.  dk  0.  B.  Co.  8  L. 
R.  A.  453,  121 N.  Y.  505. 

A  simple  award  of  the  value  of  the  strip 
taken  would  therefore  have  satisfied  all  the 
demands  of  the  Constitution. 

Albany  N.  B.  Co.  v.  Lansing,  16  Barb.  68. 

But  ever  since  the  passage  of  the  General 
Railroad  Act  (in  1850),  the  rule  has  been  fre- 
quently announced,  and  steadily  adhered  to, 
that  in  all  proceedings  coming  under  itslpur- 
view,  the  measure  of  compensation  was:  ^  (1) 
the  intrinsic  value  of  the  land  taken,  in  money, 
without  allowance  or  deduction  for  benefits  of 
any  sort;  and  (2)  the  consequential  injury,  if 
any,  to  the  remainder  of  the  land,  taking  all 
the  advantages  and  disadvantages  together, 
without  a  separate  calculation  or  analysis  of 
either. 

Trc^  d  B.  B.  Co,  v.  Lee,  18  Barb.  169;  Be 
Uitea\  C.  A  8.  V.  B.  Co.  56  Barb.  456;  People 
V.  Eldredge,  8  Hun,  541;  Black  Rii>er  &  M.  R. 
Co.  V.  Barnard,  9  Hun,  104;  Re  New  York 
Cent,  cfe  H.  R.  R.  Co.  15  Hun,  63;  Henderson 
V.  New  York  Cent.  B,  Co.  78  N.  Y.  423;  Be 
Neto  York,  L.  dt  W.  B.  Co.  27  Hun,  151,  29 
Hun,  1 ;  Be  New  York,  W.  8.  d  B.  R.  Co.  29 
Hun,  609;  Drucker  v.  Man/iattan  R.  Co.  8 
Cent.  Rep.  66,  106  N.  Y.  157;  Re  New  York, 
L.  <fc  W.  R.  Co.  49  Hun,  542;  Re  Brooklyn 
Elev.  R.  Co.  55  Hun.  165;  Newman  v.  Metro- 
politan Elev.  R,  Co.  7  L.  R  A.  289,  118  N.  Y. 
618;  Roberts  v.  Metropolitan  Elev.  R.  Co.  (N. 
Y.)  13  L.  R.  A.  499;  Hoyle  v.  Manhattan  R. 
Co,  40  N.  Y.  8.  R.  474. 

The  supposed  distinction  between  general 
and  special  benefits  has  never  been  recognized 
in  this  State. 

Lewis,  Em.  Dom.  §  479;  1  Redf.  Railways, 
6th  ed.  pp.  272,  275. 

The  point  has  been  directly  involved  in  the 
decisions  upholding  the  constitutionality  of 
Acts  requiring  the  consideration  of  general 
benefits  in  street  openings  and  the  acquisition 
of  lands  for  canals. 

Livingston  v.  New  York,  8  Wend.  85, 22  Am. 
Dec.  622:  Genet  v.  Brooklyn,  99  N.  Y.  290; 
Betts  V.  William^urgh,  15  Barb.  256;  Rejford 
V.  Knight,  15  Barb.  627;  Burbank  v.  Fay,  65 
N.  Y.  57;   Whitney  v.  State,  96  N.  Y.  240. 

The  fact  that  plaintiff's  neighbors  on  the 
side  streets  may  have  been  benefited  more  than 
he  is  no  reason  for  enhancing  the  award 
herein. 

Livingston  v.  New  York  and  Belts  v.  Wil- 
liamsburgJi,  supra;  James  River  A  K.  Co.  v. 
Tftmer,  9  Leigh,  818;  M'lntire.y,  State,  5 
Blackf.  884;  Chicago  &  P.  R,  Co.  v.  Francis, 
70  111.  238;  Or€Q<m  Cent,  R.  Co,  v.  Wait,  8  Or. 
91:  Henderson  dt  N.  B.  Co.  v.  Dickerson,  17B. 
Mon.  178,  66  Am.  Dec.  148;  Young  v.  Harri- 
son, 17  Ga.  30. 

In  other  States,  benefits  of  no  sort  are  disre- 
garded in  computing  consequential  damage, 
except  in  obedience  to  the  requirements  of  the 
Constitution  or  some  statute. 

An  analysis  of  the  decisions  in  other  States 
will  show  they  may  be  divided  into  the  fol- 
lowing classes: 

1.  States  where,  under  a  Constitution  and  a 
railroad  Act  similar  to  our  own,  precisely  the 
rule  for  which  we  contend  has  been  applied 
to  the  computation  of  consequential  damages » 
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and  even  sometimes  to  the  computation  of  the 
wbole  compensation.    Such  States  are: 
A^lahamfi 

Alabama  &  F.  R  Co,  v,  Burkett,  42  Ala.  88; 
Hooper  v.  Savannah  dh  Jf.  R,  Co.  69  Ala.  529. 

California  (under  former  Constitution). 

California  Pac.  B,  Co,  v.  Armstrong,  46  Cal. 
85;  San  Francisco,  A.  db  8,  B,  Co.  v.  Caldwll, 
81  Cal.  867. 

Delaware. 

Whiteman  v.  WilmingUm  db  8,  B,  Co.  2  Harr. 
(Del.)  514,  88  Am.  Dec.  411. 

Georgia. 

Young  v.  Harrison,  17  Ga.  80;  Jones  v. 
Wills  Valley  R,  Co,  80  Ga.  48. 

Illinois. 

Chicago  dh  P.  R.  Co,  v.  Francis,  70  111.  288; 
Page  v.  Chicago,  M,  dh  St.  P,  B,  Co,  Id.  824; 
Dupuis  V.  Chicago  dk  N,  W.  B,  Co,  1  West. 
Rep.  656.  115ni.  97. 

Indiana. 

M'lntire  v.  State,  5  Blackf.  884;  Indiana 
Cent.  B.  Vo,  v.  Hunter,  8  Ind.  74;  Hagaman 
V.  Moore,  84  Ind.  496;  Vanblaricum  v.  State, 
7  Blackf.  209. 

Kansas  (probably). 

Leroy  dk  W,  B,  Co.  v.  Boss,  40  Kan.  598. 

Kentucky. 

Henderson  db  N.  B,  Co.  v.  Dickerson,  17  B. 
Mon.  173,  66  Am.  Dec.  148:  Jacob  ▼.  Louis- 
Title,  9  Dana«  114«  88  Am.  Dec.  588. 

Louisiana. 

Neit  Orleans  Pac,  B,  Co.  v.  Gay,  81  La.  Ann. 
480;  iVtfWJ  Orleans,  0.  dt  G,  W,  R.  Co,  v.  La- 
garde,  10  La.  Ann.  150;  Vicksbnrg,  S.  db  T,  B. 
Co,  V.  Caldertoood,  15  La.  Ann.  481. 

Maryland  (probably). 

ShipUy  V,  Baltimore  dk  P.  B,  Co,  84  Md.  83tf. 

Minnesota  (probably). 

Arbrush  v.  Oakdale,  28  Minn.  61;  Winona  dk 
St.  P.  B.  Co.  V.  Waldron,  11  Minn.  515.  88 
Am.  Dec  100;  Winoua  dkSt,  P.  B.  Co,  v.  Den- 
man,  10  Minn.  267.  See  also  Morin  v.  St. 
Paid,  M,  dkM,  B.  Co,  80  Minn.  100. 

Mississippi  (probably). 

Balfour  v.  Louisville,  iV.  0.  dk  T,  B,  Co,  62 
Miss.  508. 

Ohio  (under  former  Constitution,  and  proba- 
bly still). 

Symondsy,  Cincinnati,  14  Ohio,  147,  45  Am. 
Dec.  529;  Brown  v.  Cincinnati,  Id.  541; 
Kramer  v.  Cleveland  dk  P,  B,  Co,  5  Ohio  St. 
140;  Columbus,  P.  dk  L  B,  Co.  v.  Simpson,  Id. 
251;  Cletdand  db  P.  R,  Co,  v.  Ball,  Id.  568; 
Cincinnati  dk  8.  B.  Co.  v.  Longtoorth,  80  Ohio 
St.  108. 

Oregon. 

Witlamet  Falls  Canal  dk  D.  Co.  v.  Kelly,  8 
Or.  99;  Oregon  Cent,  B.  Co.  v.  Wait,  Id.  428. 

Pennsylvania  (probably). 

Baltimore  dk  P.  B,  Co.  v.  Springer  (Pa.)  11 
Cent.  Rep.  685;  Danville  dk  W.  B,  Co.  v.  Gear- 
hart,  81*  Pa.  260;  Baet  Brandymne  dk  W,  B. 
Co,  V.  Bank,  78  Pa.  454. 

South  Carolina. 

Greenville  dk  C.  B,  Co,  v.  Partlow,  5  Rich. 
L.  428. 

Tennessee. 

Woodfolk  V.  NashviUe  dk  C,  B  Co.  2  Swan. 
.  422;  Memphis  v.  Bolto?i,  9  Heisk.  508;  Paducah 
dkM,  B  Co.  Y.  Stovall,  12Hei8k.  1;  Chattanooga 
V.  GeiUr,  18  Lea,  611. 

Virginia. 
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James  Biver  dk  K,  Co.  v.  Turner,  9  Leigh, 
818. 

2.  States  where  under  a  Constitution  similar 
to  ours,  the  courts  have  held  that  a  statute  pro- 
viding for  an  assessment  for  beneflls  for  land 
taken,  even  in  municipal  street  opening  pro- 
ceedings, is  unconstitutional.  Some  of  these 
states,  however,  would  permit  the  considera- 
tion of  ''special"  benefits  under  such  circum- 


stances.    The  States  where  this  is  the  rule  are: 

Iowa  (where  no  benefits  may  be  considered). 

Frederick  v.  Shane,  82  Iowa.  254;  Deaton  v. 
Polk  County,  9  Iowa,  594;  Israel  v.  Jeuictt,  29 
Iowa,  475. 

Massachusetts  (where  only  "special"  ones 
are  allowed). 

Meacfiam  v.  Fitchburg  R.  Co,  4  Cush.  291; 
Whitman  v.  Boston  dk  M,  B  Co.  7  Allen,  818; 
Hilbourne  v.  Suffolk  County,  120  Mass.  898,  21 
Am.  Rep.  522;  Preibrey  v.  Old  Colony  dk  N,  R 
Go,  108  Mass.  1;  Proprs,  of  Locks  dk  Canals  v. 
Nashua  dk  L,  R,  Qnp.  10  Cush.  885. 

Minnesota  (same  as  Massachusetts). 

Arbrush  v.  Oakdale,  28  Minn.  61;  Winona  db 
St.  P.  R.  Co,  V.  Waldron,  11  Minn.  615.  88 
Am.  Dec.  100;  Winona  dk  St.  P.  R,  Co,  v. 
Denman,  10  Minn.  267.  See  also  Morin  v. 
St,  Paul,  M,  db  M,  R,  Co,  80  Minn.  100. 

Missouri  (same). 

Newby  v.  PlaUe  County.  25  Mo.  258;  Daugh- 
erty  v.  Brown,  8  West.  Rep.  246,  91  Mo.  26; 
Springfield  Y.  Sclimook,  US  Mo,  894;  Sedalia,  W, 
dk  S.  R.  Co,  V.  Abell,  18  Mo.  App.  682. 

New  Hampshire  (same). 

Carpenter  v.  Landnff,  42  N.  H.  218;  Adden 
V.  White  Mountains  N,  H.  B.  Ci?.  55N.  H.  418 
20  Am.  Rep.  220. 

New  Jersey  (no  sort  of  benefits  considered). 

Carson  v.  Coleman,  11  N.  J.  Eg.  106;  State 
V.  Bavine  Boad  Sewer  Comrs,  89  N.  J.  L.  665. 

8.  States  where  the  Constitution  or  a  stat- 
ute expressly  forbids,  in  unmistakable  terms, 
consideration  of  such  benefits,  where  land  is 
taken  for  any  public  use.    These  are: 

Arkansas. 

St.  Louis,  A,  dk  T,  B.  Co.  v.  Anderson,  39 
Ark.  167. 

California  (under  its  new  Constitution,  but 
only  so  far  as  private  corporations  are  con- 
cerned). 

Tehama  County  v.  Bryan,  68  Cal.  57. 

Iowa. 

Frederick  v.  Shane,  82  Iowa,  254;  Deaton  v. 
Polk  County,  9  Iowa,  594;  Israel  v.  Jewett,  29 
Iowa,  475. 

4.  States  (many  of  tbem  belonging  also  to 
the  two  preceding  classes)  where  the  distinc- 
tion between  actuSly  setting  off  benefits  which 
have  been  valued  separately,  against  the  value 
of  land  taken,  and  merely  permitting  them  to 
neutralize  consequential  damage,  is  still  an 
open  question.  In  many  of  these,  however, 
the  tendency  is  very  marked  towards  taking 
all  the  results  of  the  road  in  computing  conse- 
quential damage.    These  are: 

Arkansas 

St,  Louis,  A,  dk  T,  B  Co,  v.  Anderson,  89 
Ark.  167. 

California. 

Tehama  County  v.  Bryan,  68  Cal.  57. 

Connecticut. 

TVinity  College  v.  Hartford,  82  Conn.  452; 
Wilcox  V.  Meriden,  57  Conn.  120. 
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Iowa. 

Frederick  v.  8/iane,  82  Iowa,  254;  Beaton  v. 
Polk  County,  9  Iowa,  694;  Israel  v.  Jewett,  29 
Iowa,  475. 

Massachusetts. 

Meacham  v.  Fitehburg  R.  Go.  4  Gush.  291; 
Wiitman  ▼.  Boston  &  M.  R.  Co.  7  Allen,  318; 
HUboume  v.  Suffolk  County,  120  Mass.  898,  21 
Am.  Rep.  522;  PreOrey  ▼.  Old  Colony  dt  N.  R. 
Co,  103  Mass.  1;  Proprs.  of  Locks  dh  Canals  v. 
2ias/iua  dh  L.  R.  Corp,  10  Gush.  886. 

Minnesota. 

Arbrush  v.  Oakdale,28  Minn.  61;  Winona  dh 
St.  P.  R.  Co.  V.  Waldron,  11  Minn.  616, 88  Am. 
Dec.  100;  Winona  dh  81,  P,  R.  Co.  v.  Denman, 
10  Minn.  267. 

New  Hampshire. 

Carpenter  v.  Landaff,  42  N.  H.  218;  Adden 
V.  White  Mountains  N.  H.  R.  Co.  55  N.  H. 
418,  20  Am.  Rep.  220. 

New  Jersey. 

Carson  v.  Coleman,  11  N.  J.  £q.  106;  8^te 
y.  Ravine  River  Sewer  Comrs,  89  N.  J.  L.  665. 

5.  States  where  consequential  damages  may 
not  be  considered.  Of  course  under  that  rule 
consequential  benefits  are  properly  disregarded 
also.     Such  States  are: 

Maine. 

Rogers  v.  Kennebec  dh  P.  R.  Co.  85  Me.  819. 

Massachusetts  (to  some  extent). 

Meaeham  v.  Fitehburg  R,  Co,  4  Gush.  291; 
Whitman  v.  Boston  dh  M,  R.  Co,  7  Allen.  818; 
Hilbourne  v.  Suffolk  County,  120  Mass.  898; 
Prfsbrey  v.  Old  Colony  dh  N,  R.  Co.  108  Mass. 
1;  Proprs.  of  Locks  dh  Canals  v.  Nashua  dh  L. 
R.  Corp,  10  Gush.  885. 

Missouri  (where  only  consequential  damage 
which  is  ''special"  is  allowed,  and  where  the 
same  rule  is  applied  to  benefits). 

Newhy  V.  PlaiU  County,  25  Mo.  258;  Daugh- 
erty  v.  Brown,  8  West.  Rep.  246,  91  Mo.  26; 
Springfield  v.  Schmook,  68  Mo.  894;  Sedalia, 
W.  db  S.  R.  Co.  V.  Abell,  18  Mo.  App.  682. 

North  Garolina. 

.Freedle  v.  North  Carolina  R,  Co.  49  N.  G. 
W,RaleighdA.  A.  L,  R.  Co.  v.  Wicker,  74  N. 
G.  220. 

Mr.  ClubrleB  GHbson  Bennett,  for  re- 
spondents: 

Under  the  provision  of  the  Gonstitution,  as 
construed  by  the  courts,  and  the  provisions  of 
the  Greneral  Railroad  Act  and  the  Rapid 
Transit  Act,  in  estimating  the  compensation  to 
be  made  for  private  property  taken  for  public 
use  by  a  private  railroad  corporation,  benefits 
or  advantages  from  the  proposed  improvement 
cannot  be  considered  or  set  off. 

There  is  a  marked  and  long-established  dis- 
tinction between  the  public  policy  of  our  State 
in  respect  of  the  taking  of  private  property  for 
public  use  by  the  public,  and  that  in  respect  of 
the  taking  of  private  property  for  public  use 
by  a  private  railroad  corporation. 

Where  the  property  is  taken  by  the  public, 
benefits  or  advantages  of  the  proposed  improve- 
ment are  to  be  considered. 

Genet  v.  Brooklyn,  99  N.  Y.  296;  People  v. 
Brooklyn,  4  N.  Y.  419,  55  Am.  Dec.  266;  Rex- 
ford  V.  Knight,  16  Barb.  627. 

Where  the  property  is  taken  by  a  private 
corporation,  the  policy  has  long  been  expressly 
to  prohibit  the  consideration  of  benefits  or  ad- 
vantages. 
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Plaintiffs  easements  in  the  street  are  "real 
estate"  within  the  meaning  of  our  statutes  of 
eminent  domain. 

Re  Watson,  58  Hun.  568;  Metropolitan  Elev, 
R.  Co.  y.  Dominick,  55  Hun,  198;  Re  Prospect 
Park  dh  C,  L  R.  Co,  67  N.  Y.  871;  Re  New 
York  JSlev,  R.  Co,  70  N.  Y.  827;  Sixth  Ave.  R. 
Co,  v.  Kerr.  72  N.  Y.  880;  Story  v.  New  York 
Elev.  R.  Co.  90  N.  Y.  122,  48  Am.  Rep.  146; 
Lahr  v.  Metropolitan  Elev,  R.  Co.  6  Gent.  Rep. 
871,  104  N.  Y.  268;  Drueker  v.  Manhattan  R. 
Co.  8  Gent.  Rep.  66,  106  N.  Y.  157. 

A  wrong-doer  cannot  pay  for  damages  to 
property  in  collateral  benefits. 

Frandsv.  SehoeUkopf  58  N.  Y.  152;  Qerrish 
V.  New  Market  Mfg.  Co.  80  N.  H.  478;  TiOot- 
son  V.  Smith,  82  N.  H.  90,  64  Am.  Dec.  855; 
Marcy  v.  Fries.  18  Kan.  858;  Sanderson  v. 
Pennsylvania  Coal  Co.  102  Pa.  870;  Talbot  v. 
Whipple,  7  Gray.  122;  QiU  v.  Stevens,  13  Gray. 
146;  Armstrong  v.  St,  Ixmis,  69  Mo.  809,  88 
Am.  Rep.  499. 

In  estimating  the  damage  to  the  land  not 
taken,  it  is  not  admissible  to  make  an  allow- 
ance for  general  benefits;  that  is,  benefits  which 
merely  affect  the  market  value  of  the  land  not 
taken,  in  common  with  other  land  in  the  local- 
ity, but  not  at  all  its  direct  physical  use  and 
enjoyment. 

Re  New  York,  W.  S.  dh  B,  R.  Co.  85  Hun, 
260;  New  York  Nat.  Exch,  Bank  v.  Metropoli- 
tan Elev.  R,  Co,  21  Jones  &  8.  511,  afllrme*! 
108  N.  Y.  660;  Roberts  v.  Brown  County  Comrs. 
21  Kan.  247;  Jeffersontille,  M.  dh  L  M,  Co.  v. 
EsterU,  18  Bush.  667;  Palmer  Co,  v.  FerriU,  17 
Pick.  58;  Brower  v.  Merrill,  3  Ghand.  46;  Brown 
V.  Providence,  W.  dk  B,  R,  Co.  5  Gray,  85; 
Paine  v.  Woods,  108  Mass.  160;  Hilbourne  v. 
Suffolk  County,  120  Mass.  898,  21  Am.  Rep. 
522. 

Nicholson  v.  New  York  dk  N.  H.  R.  Co.  22 
Gonn.  74,  56  Am.  Dec.  890.  seems  to  establish 
the  rule  of  distinction  as  follows:  *'That  in 
their  (the  jury's)  estimate  of  damages,  they 
should  allow  the  defendants  the  local,  personal, 
and  particular  advantage  to  the  plaintiffs' 
premises,  occurring  from  the  construction  and 
use  of  the  road." 

See  also  Newby  v.  PlatU  County,  25  Mo.  258; 
Schaller  v.  Omaha,  28  Neb.  825. 


t  J,,  delivered  the  opinion  of  the 
court: 

The  defendants  seek  upon  these  appeals  to 
obtain  from  this  court  some  decisive  statement 
as  to  the  rule  which  should  obtain  in  actions 
like  these,  in  arrivins:  at  the  amount  of  dam- 
aees  which  should  be  paid  by  defendants  to 
abuttinj^  lotowners  on  account  of  the  building 
and  maintenance  of  defendants'  roads  in  the 
Gity  of  New  York.  To  that  end  they  have 
waived  6very  other  exception  in  the  cases. 

There  are  it  is  said  large  numbers  of  cases  in 
which  the  decision  of  the  question  is  of  the 
greatest  importance  to  both  parties. 

The  defendants  claim  that  if  the  correct  rule 
for  the  ascertainment  of  damages  had  been 
followed  in  these  cases,  the  uncontradicted 
evidence  showed  that  the  plaintiff  had  not  sus- 
tained any  damage  whatever.  At  the  outset 
the  plaintiffs'  counsel  sets  up  a  bar  to  our  en- 
tering upon  an  examination  of  the  subject  by 
I  alleging  that  the  question  is  not  raised  and  that 
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there  is  no  exception  which  brings  the  matter 
before  us. 

In  the  Somers  case  the  defendants  requested 
the  court  to  13 nd  as  follows: 

Twentieth.  The  existence  and  operation  of 
the  defendants' railroad  in  Second  Avenue  has 
^eatl^  Increased  the  population  of  the  locality 
in  which  the  plaintiff's  property  is  situated, 
and  has  brought  traffic  into  Second  Avenue. 
The  plaintiff's  property  has  thereby  incidental- 
ly been  benefited. 

Twenty-first.  Since  the  year  1880  there  has 
been  a  general  rise  in  the  value  of  real  estate 
situated  upon  Second  Avenue,  and  this  increase 
in  value  is  largely  attributable  to  the  existence 
and  operation  of  the  defendants'  railroad. 

Substantially  the  same  requests  were  made 
in  the  Bobm  case.  These  requests  the  defend- 
ants state  are  founded  upon  uncontradicted 
evidence. 

Upon  a  careful  perusal  of  the  evidence  in 
the  cases  I  think  this  contention  is  well  founded. 
The  court  refused  to  make  the  findings  as  re- 
quested and  the  defendants  excepted. 

Motions  were  made  by  the  defendants  in 
each  case  for  a  dismissal  of  the  complaint  on 
the  merits,  because,  among  other  grounds,  it 
appeared  thai  the.  plaintiff's  pmperty  had  been 
benefited  by  the  railroad  and  had  increased  in 
value  since  its  erection  and  by  reason  thereof. 
The  motions  were  denied  and  exceptions  taken. 

We  think  upon  the  whole  that  the  question 
was  sufficiently  raised.  It  is  true  that  excep- 
tions are  unavailing  when  they  are  taken  to  the 
refusal  of  a  judge  to  find  as  facts  matters 
which  are  merely  evidence  and  which  are  im- 
mMterial.  In  these  cases,  however,  we  must 
remember  that  the  sole  question  at  issue  be- 
tween the  parties  upon  this  branch  of  the  case 
was  as  to  the  proper  rule  to  be  observed  in  as- 
certainini!  the  amount  of  damages  the  plaintiffs 
bad  sustained,  if  they  had  sustained  anv.  The 
amount  of  damages  would  be  materially  affect- 
ed by  the  rule  which  should  be  observed  in 
determining  their  existence.  And  yet  in  mak- 
ing the  bare  finding  of  the  amount  of  damage 
sustained,  it  woula  not  appear  that  any  par- 
ticular rule  had  been  followed  and  hence  it 
would  not  appear  that  any  erroneous  rule  had 
been  adopted.  It  might  in  such  cases  be  urged 
perhaps  that  there  was  no  evidence  upon  which 
to  base  a  finding  of  damage  if  a  correct  rule 
had  been  adopted,  and  yet  a  perusal  of  the 
testimony  might  show  some  slight  amount  Pnd 
hence  the  exception  would  fail.  The  judg- 
ment might  at  the  same  tune  be  really  founded 
upon  the  incorrect  rule. 

There  would  in  almost  any  event  be  a  diffi- 
culty in  determining  whether  a  wrong  rule 
had  or  had  not  been  adopted.  If  it  were  a 
trial  by  jury  the  judge  would  be  requested  to 
instruct  the  jurors  as  to  the  true  rule  and  an 
exception  would  lie  to  his  refusal  and  to  the 
rule  actually  adopted  and  the  question  brought 
up  in  that  way.  In  a  trial  before  the  court  it 
is  more  awkward.  The  requests  in  these  cases 
were  to  find  certain  facts  which  had  been  es- 
tablished by  uncontradicted  evidence  and  upon 
those  facts  the  defendants  seek  to  draw  an 
inference  in  the  nature  of  a  conclusion  of  fact 
or  of  law.  or  both,  that  the  plaintiffs  have  sus- 
tained no  damage.  The  court  has  in  truth 
— '"•«d  to  find  the  facts  as  requested,  and  such 
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refusal  added  to  the  circumstance  that  he  has 
found  the  plaintiffs  have  sustained  substantial 
damage  and  to  an  amount  stated  by  him,  lead 
to  the  inevitable  conclusion  that  he  refused  to 
find  them  because  they  were  in  his  judgment 
immaterial.  A  request  to  find  that  the  plain- 
tiffs had  sustaineil  no  damage,  or  a  motion  for 
a  non-suit  on  the  ground  that  no  damage  had 
been  proved,  might  not  alone  bring  up  the 
question.  Taking  all  the  means  together, 
which  the  defendants  adopted  in  their  perfectly 
legitimate  attempt  to  bring  up  for  review  the 
question  as  to  what  is  the  proper  rule  of  dam- 
ages in  these  cases,  we  must  say  that  if  their 
able  counsel  has  not  yet  succeeded,  it  is  diffi- 
cult to  see  how  success  in  that  line  can  be 
achieved  hereafter. 

Witliout  overruling  the  cases  upon  the  sub- 
ject of  exceptions  to  refusals  to  find  upon  mere 
matters  of  evidence  we  think  the  cases  before 
us  are  distinguishable.  The  question  sought 
to  be  raised  here  is  so  difficult  of  presentation 
by  way  of  exception  or  request  upon  a  trial  be- 
fore a  court  or  referee,  and  is  withal  so  im- 
portant, that  we  are  disposed  to  say  the  vari- 
ous requests  to  find  and  the  exceptions  taken 
to  the  judge's  refusals,  together  with  the  motion 
for  a  non-suit  on  the  ground  that  no  damage 
had  been  proved,  and  the  exceptions  taken  to 
the  denial  of  such  motion,  should  in  these  cases 
and  under  the  circumstances  be  regarded  as 
sufficient  to  enable  us  to  review  and  pass  upon 
the  question  on  its  merits.  Justice,  we  think, 
demands  this. 

Although  these  are  suits  in  equity,  com- 
menced to  obtain  equitable  relief  and  to  pre- 
vent the  defendants  from  operating  their  road 
unless  they  pay  the  plaintiffs  the  damages  they 
will  sustain  from  the  permanent  interference 
by  the  railroad  with  their  easements  of  light, 
air  and  access,  yet  the  rules  upon  which  such 
damages  are  to  be  awarded  are  so  well  set- 
tled as  to  enable  us  to  say  that  those  damages 
are  only  such  as  would  be  given  in  a  proceed- 
ing for  the  condemnation  of  lands  for  a  rail- 
road use,  regard  being  bad  to  the  different 
characteristics  of  the  property  to  be  taken  in 
these  cases. 

This  rule  was  last  announced  in  this  court  in 
the  recent  case  of  American  Bank  Note  Co.  v. 
Neio  York  Elev.  R,  Co,,  41  N.  Y.  S.  R  581. 
What  rule  obtains  in  this  State  in  condemna- 
tion proceedings  and  in  regard  to  the  kind  of 
property  which  has  been  taken  bv  the  defend- 
ants in  these  cases  is  now  made  the  subject  of 
inquiry.  Qenerally  in  regard  to  the  taking  of 
land  the  rule  may  be  said  to  be  to  pay  the  full 
value  of  the  land  taken  at  its  market  price,  and 
no  deductions  can  be  made  from  that  value  for 
any  purpose  whatever.  Then  as  to  the  land 
remaining,  the  question  has  been  to  some  ex- 
tent mooted  whether  the  company  should  pay 
for  the  injury  caused  to  such  lana  by  the  mere 
taking  of  the  other  property,  or  whether,  in 
case  the  proposed'  use  of  the  propertv  taken 
would  depreciate  the  value  of  that  which  was 
not  taken,  such  proposed  use  could  be  regarded 
and  the  depreciation  arising  therefrom  be 
awarded  as  part  of  the  consequential  damages 
suffered  from  the  taking.  I  think  the  latter  is 
the  true  rule.  Hendergon  v.  Hew  York  Cent.  B. 
Co.  78  N.  Y.  428, 488;  Newman  v.  Metropolitan 
Elev.  R.  Co.  118  N.  Y.  618,  7  L.  R.  A.  288; 
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Be  Petition  Brooklyn  Elev,  R.  Co.  55  Huo, 
165-167. 

The  case  of  Be  New  Y&rk  Elev.  B.  Co,, 
^6  Hun,  427,  is  cited  for  the  other  rule. 
The  question  might  be  of  great  importance 
where  there  was  an  injury  to  the  remaining 
land,  but  if  there  have  been  no  injury,  the  in- 
quiry as  to  the  scope  of  the  liability  for  dam- 
ages is  not  material.  There  is  no  question 
made  but  that  the  defendants  are  liable  to  pay 
the  full  value  of  any  property  taken  by  them, 
subject  to  no  deduction  whatever.  How  the 
value  of  the  particular  kind  of  property  which 
is  here  taken  shall  be  arrived  at  is  the  main 
and  indeed  the  only  question  in  these  cases. 
Included  in  that  inquiry  and  growing  out  of  it 
arises  the  question.  Shall  only  special  benefits 
to  the  remaining  properly  be  regarded,  or  may 
what  is  termed  general  benefits  be  also  taken 
into  consideration?  Before  entering  on  a  dis 
cussion  of  these  matters,  I  think  it  proper  to 
say  that  I  should  hesitate  to  admit  the  correct- 
ness of  the  claim  made  by  defendants,  that 
where  private  property  is  taken  by  a  mere 
business  corporation  as  for  a  public  use  under 
the  granted  power  of  eminent  domain,  the 
Legislature  could  provide  that  such  property 
could  be  paid  for  by  bdhcfits  accruing  to  the 
landowner's  adjacent  property  consequent 
upon  the  taking.  This  is  the  case  in  regard  to 
municipal  corporations  where  land  is  taken  for 
a  public  street  or  other  public  and  municipal 
purpose,  and  where  the  benefits  arising  to  the 
adjacent  lands  of  the  owner  whose  property  is 
taken  may  be  set  off  against  the  value  of  the 
land  taken.  So  in  the  case  of  the  property 
taken  by  the  State  for  canal  or  other  public 
purposes,  where  the  owner  of  the  land  taken 
was  frequently  paid  its  value  by  the  benefits 
received  to  his  adjacent  land  not  taken.  The 
principle  underlying  these  cases  is,  however, 
the  right  of  the  municipality  or  State  to  tax  the 
owners  of  the  land  left  in  order  to  pay  for  the 
land  taken,  on  the  ground  that  they  are  spe- 
cially benefited  by  the  taking,  and  hence 
should  be  specially  taxed  for  the  payment  of 
the  land.  Tlie  case  of  Oenet  v.  Brooklyn,  99 
N.  Y.  296,  is  no  authoritv  for  a  contrary  view, 
for  I  think  it  supports  that  which  I  have  sug- 
gested. A  mere  trading  or  business  corpora- 
lion  has  no  power  of  taxation,  and  the  State 
could  not  delegate  such  power  to  it.  If  such 
company  desire  another's  property,  it  must  pay 
a  just  compensation  for  it,  and  that  just  com- 
pensation would  not  consist  in  its  doing  the 
owner  some  benefit  upon  his  remaining  prop- 
erty. The  question,  although  argued  bv  ap- 
pellant's counsel,  or  rather  perhaps  stated,  be- 
comes unimportant,  and  is.  therefore,  unde- 
cided here,  because  the  statute  provides  for 
just  compensation  for  the  property  taken,  and 
prohibits  any  deduction  therefrom  on  account 
of  real  or  supposed  benefits  accruing  to  the 
property  which  is  not  taken.  The  defendants, 
so  far  as  regards  this  question,  make  no  claim 
of  restricted  liability  to  pay  such  full  value. 

In  determining  the  question  now  presented, 
it  is  well  to  recur  briefly  to  the  character  of  the 
property  which  is  taken,  and  the  circumstances 
under  which  it  has  been  taken. 

The  plaintiffs  own  no  land  in  the  street. 
Their  ownership  of  the  land  is  bounded  by  the 
exterior  lines  of  the  street  itself .    Hence  when 
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under  legislative  and  municipal  authority  the 
railroad  structure  was  built,  it  was  supposed  by 
many  there  was  no  liability  to  abutting  owners 
because  no  land  of  theirs  was  taken  and  any 
damage  they  sustained  was  indirect  only  and 
damnum  absque  injuria.  When  the  courts  ac- 
quired possession  of  the  question  and  it  was 
seen  that  abutting  land  which  before  the  erec- 
tion of  the  road  was  worth,  for  instance, 
$10,000,  might  be  reduced  to  a  half  or  a  quarter 
of  that  sum  in  value,  or  even  rendered  prac- 
tically worthless  by  reason  of  the  building  of 
the  road,  it  became  necessary  to  ascertain  if 
there  were  not  some  principle  of  law  which 
could  be  resorted  to  m  order  to  render  those 
who  wrought  such  damage  liable  for  their 
work.  It  has  now  been  decided  that  although 
the  land  itself  was  not  taken,  ^et  the  abutting 
owner,  by  reason  of  his  situation,  had  a  kind 
of  property  in  the  public  street  for  the  purpose 
of  giving  to  such  land  facilities  of  light,  of  air 
and  of  access  from  such  street.  These  rights 
of  obtaining  for  the  adjacent  lands  facilities  of 
light,  etc.,  were  called  easements,  and  were 
held  to  be  appurtenant  to  the  land  which 
fronted  on  the  public  street.  These  easements 
were  decided  to  be  property  and  were  protected 
by  the  Constitution  from  being  taken  without 
just  compensation.  It  was  held  that  the  de- 
fendants by  the  erection  of  their  structure  and 
the  operation  of  their  trains  interfered,  with  the 
beneficial  enjoyment  of  these  easements  by  the 
adjacent  landowner  and  in  law  took  a  portion 
of  them.  B}*^  this  mode  of  reasoning  the  diffi- 
culty of  regarding  the  whole  damage  done  to 
the  adjacent  owner  as  consequential  only  (be 
cause  none  of  his  property  was  taken)  and 
therefore  not  collectible  from  the  defendants 
was  overcome.  The  interference  with  these 
easements  became  a  taking  of  them  pro  tanto 
and  their  value  was  to  be  paid  for,  and  in  ad- 
dition the  damage  done  the  remaining  and  ad- 
joining land  by  reason  of  the  taking  was  also 
to  l)e  paid  for,  and  this  damage  was  in  reality 
the  one  great  injury  which  owners  sustained 
from  the  building  and  operation  of  the  defend- 
ants* road.  For  the  purpose  of  permitting  such 
a  recoverv  the  taking  of  property  had  to  be 
shown.  The  cases  of  Story,  Lahr,  Drucker, 
Ahendroth  and  Knne  (the  last  of  which  is  re- 
ported in  125  N.  Y.  164,  U  L.  R.  A.  640,  and 
in  which  the  others  are  referred  to),  finally  and 
completely  settled  these  matters. 

It  seems  to  me  plain  from  this  review  of  the 
law  that  the  real  injury  (if  any)  suffered  by  the 
landowner  in  any  particular  case,  lies  in  the 
effect  produced  upon  his  abutting  land  by  the 
wrongful  interference  of  defendants  with  these 
easements  of  light,  air  and  access  to  such  land, 
and  where  they  are  interfered  with,  and  in  legal 
effect  taken  to  any  extent,  it  is  not  possible"  to 
think  of  them  as  of  any  value  in  and  of  them- 
selves separate  from  the  adjoining  land,  but 
their  value  is  to  be  measured  by  the  injury 
which  such  taking  inflicts  upon  the  land  which 
is  left  and  to  which  they  were  appurtenant. 

This  is  a  consequential  damage.  It  is  not  the 
light  or  the  air  that  is  valuable  separated  from 
the  land  adjoining.  With  regard  to  the  subject 
under  discussion  there  is  and  can  be  no  value 
in  a  given  quantity  of  air,  or  space,  or  light  in 
the  public  street,  except  as  it  may  be  used  in 
connection  with  and  as  appurtenant  to  the 
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abutting  land.  When  a  person  interferes  with 
such  light,  air  or  access,  and  takes  it,  he  takes 
nothing  which  is  alone  and  intrinsically  val- 
uable, but  only  as  its  loss  affects  the  adjoining 
land.  This  loss,  while  purely  consequential, 
is,  nevertheless,  a  liability  which  the  person 
proposing  to  take  the  property  is  bound  to  dis- 
charge. 

The  rule  which  the  counsel  for  the  plaintiffs 
contends  for  is  a  pure  abstraction  and  liable  in 
many  instances  to  cause  injustice  in  its  appli- 
cation, because  it  would  fly  in  the  face  of  the 
actual  facts.  Easenaents,  he  says,  are  worth 
exactly  the  amount  which  they  add  to  the  value 
of  the  premises  to  which  they  are  appurtenant, 
and  no  reference  to  the  particular  agency  by 
which  the  taking  or  interference  with  such 
easements  has  been  accomplished  should  be 
permitted,  even  for  the  purpose  of  determining 
the  damage  that  has  been  thereby  caused.  The 
pure  abstraction  of  a  curtailment  or  destruction 
of  the  easement  must  be  indulged  in  and  no 
effect  other  than  such  curtailment  or  destruc- 
tion upon  the  propjerty  left  is  to  be  regarded. 
Carrying  out  this  principle  it  might  appear  that 
a  lot  on  Second  Avenue  with  its  casements  of 
light,  nir  and  access  unimpaired  would  be 
worth  $5,000.  To  deprive  it  in  some  undefined 
way  other  than  by  defendants,  of  a  portion  of 
such  easements  ecjual  to  the  amount  taken  by 
the  defendants,  might  detract  from  the  value  of 
the  lot  $2,500.  Therefore  $2,500  is  the  value 
of  the  easement  which  the  defendants  must  pay. 
This  is  as  I  have  said  a  pure  abstraction.  No 
such  case  exists  or  can  exist.  The  same  prop- 
erty cannot  be  taken  by  some  other  agency  and 
by  defendants  at  the  same  time.  Adopting  the 
theory  of  the  plaintiffs'  counsel,  it  can  be  easily 
seen  bow  in  fact  the  injustice  imagined  might 
be  perpetrated.  A  plaintiff  after  proving  that 
the  damage  to  his  property,  if  the  easement  had 
been  taken  by  some  process,  and  by  some  person 
other  than  defendant  would  upon  such  hypoth- 
esis have  been  $2,500,  might  be  met  by  defend- 
ants with  proof  of  the  fact  that  he  had  sus- 
tained no  damage  whatever,  and  on  the  con- 
trary, by  reason  of  the  erection  of  the  road,  he 
had  been  specially  and  peculiarly  benefited, 
his  property  being  in  actual  fact  worth  fifty  or 
one  hundred  per  cent  more  than  it  was  before. 
Would  there  not  be  great  injustice  in  awarding 
to  such  an  owner  $2,500  for  damaires  which  in 
truth  he  had  never  suffered?  The  separate 
value  of  light  and  air  upon  the  facts  existing 
in  all  these  cases  can  in  the  nature  of  things  be 
nothing  but  nominal.  They  must  be  joined  to 
the  land  to  be  of  value. 

A  theoretical  course  of  reasoning  may  be 
adopted  by  which  it  could  bo  claimed,  as  plain- 
tiffs' counsel  urges,  that  the  value  of  these  ease- 
ments in  and  of  themselves  is  represented  by 
the  amount  of  depreciation  in  value  to  the  ad- 
joining land  their  taking  would  occasion,  with 
no  reference  to  the  agency  by  which  such  tak- 
ing was  accomplished.  In  fact,  such  value 
would  be  arrived  at  by  reference  to  what  was 
a  purely  consequential  damage  to  land.  If 
the  taking  by  the  railroad  actually  had  the  ef- 
fect of  enhancing  the  value  of  the  remaining 
land,  the  inquiry  as  to  the  amount  of  loss  that 
mi^ht  otherwise  have  been  occasioned  (if  there 
hacl  not  happened  to  be  the  actual  benefit) 
would  be  the  purest  guess  and  speculation  in 
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the  world,  and  even  when  arrived  at  would  be 
but  proof  of  what  might  have  happened  if 
something  else  had  not  occurred  which  pre- 
vented it  and  caused  the  contrary  to  happen. 
To  permit  a  recovery  of  this  conjectural  and 
wholly-  theoretical  amount  of  damage  which 
was  never  sustained  would  be  to  legalize  a 
mere  raid  upon  the  treasury  of  defendants. 

The  real  question  to  be  considered  is,  in 
truth,  one  of  damage  to  the  abutting  land 
(NeiJDTnan  v.  Metropolitm  Elev.  R.  Co.  118 
N.  Y.  618,  7  L.  R.  A.  289).  What  facts  may 
be  regarded  upon  such  an  inquiry  has  not  been 
finally  decided. 

In  the  Case  of  Newman,  supra,  a  portion  of 
the  subject  was  involved  and  discussed  and  we 
must  recognize  the  autlioritv  of  that  case  upon 
the  question  actually  therein  decided.  A  ref- 
erence to  the  report  is  necessary  in  order  to 
learn  that  fact.  That  action  was  brought  and 
tried  as  one  to  recover  the  whole  damage  in 
one  action  which  the  plaintiff  had  sustained 
by  reason  of  the  erection  and  operation  of  de- 
fendants' road  in  front  of  his  premises  in 
Church,  near  Rector,  Street.  The  court  was 
asked  to  charge  the  jury  "that  in  estimating- 
the  damages  to  the^leasehold  interest  of  the 
plaintiff  caused  by  the  interference  by  the  de- 
fendants with  the  light,  air  and  access  appur- 
tenant to  the  premises,  the  jury  may  take  into 
consideration  any  benefits  peculiar  to  his  house 
which  have  arisen  by  the  construction  of  the 
road  as  shown  by  the  evidence."  The  court 
refused  to  charge  as  requested,  and  said :  "On 
the  contrary,  the  jury  have  no  right  to  take 
any  such  fact  into  consideration."  There  waa 
an  exception  to  that  refusal,  and  upon  appeal 
this  court  in  the  second  division  held  that  such 
refusal  was  erroneous  and  therefore  the  judg- 
ment was  reversed  and  a  new  trial  granted. 

The  so-called  Rapid  Transit  Acts,  under 
which  the  defendants  were  organized,  provided 
that  the  commissioners  of  appraisal  should  not, 
in  determining  the  amount  of  compensation, 
make  any  allowance  or  deduction  on  account 
of  any  real  or  supposed  benefits  which  the 
party  in  interest  may  derive  from  the  construc- 
tion of  the  proposed  railroad.  The  Case  of 
Newman  decides  that  this  provision  does  not 
mean  that  in  examining  the  question  whether 
injury  has  resulted  to  the  abutting  owner's  re- 
maining land  by  reason  of  the  taking  of  a  por- 
tion of  Uie  easements  spoken  of,  the  courta 
cannot  regard  the  fact  that,  so  far  from  injury, 
the  land  remaining  has  been  specially  enhanced 
in  value  by  reason  of  the  taking.  On  the  con- 
trary, it  decides  that  such  fact  of  special  en- 
hancement in  value  is  material  and  may  and 
must  be  considered  upon  a  question  of  dam- 
age. It  is  not  offsetting  injury  against  benefits. 
It  is  discovering  whether  in  reality  there  has 
been  any  injury  to  the  remaining  land.  To 
prove  that  the  land  has  been  specially  benefit- 
ed it  may  be  proof  that  it  has  not  been  di- 
minished in  value.  If  it  would  have  increased 
still  more  in  value  but  for  this  taking  by  the 
road,  that  difference  it  must  pay  because  to 
that  extent  there  would  be  damage.  The 
Newman  Case  is  authority  for  the  proposition 
that  the  easements  are  only  of  nominal  value 
in  and  of  themselves,  and  that  the  result  of  tak- 
ing them  must  be  looked  for  in  the  effect  upon 
the  adjoining  land.    If,  instead  of  loss  or  in- 
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jury,  that  laod  has  been  specially  benefitted  by 
the  taking  by  the  railroad  company,  then  no 
damage  has  been  sustained  by  the  landowner. 
Although  adding  nothlDg  to  the  weif^ht  of  the 
authority  of  the  Newman  Case,  I  must  say  that 
as  far  as  it  goes  the  decision  receives  my  un- 
qualified approval.  The  remarks  of  the  learned 
judge  in  the  latter  part  of  the  opinion  as  to 
general  benefits  from  the  growth  of  the  city, 
etc.,  were  no  part  of  the  decision  itself,  and 
were  merely  suggestions  as  to  matters  not 
really  involved  in  the  case.  They  raised  the 
question  as  to  how  far  general  benefits  to  the 
fimdmay  be  regarded,  and  also  whether,  assum- 
ing them  to  exist,  they  must  have  been  caused 
by  the  railroad  company  in  order  to  be  noticed. 
I  shall  add  a  word  or  two  later  on  upon  that 
subject.  At  anv  rate  the  case  decides  that  it 
is  a  defense  to  the  action  to  recover  dama^, 
if  it  be  true  that  in  fact  the  owner's  remaining 
land  has  been  specially  benefited  by  the  taking. 
In  these  cases  there  is  no  claim  that  plaintins 
have  received  benefits  from  the  taking  which 
were  special  and  peculiar  to  their  lots  and  not 
shared  in  by  the  owners  of  lots  generally  in  the 
avenue.  I  confess  I  have  been  and  am  wholly 
unable  to  see  the  least  materiality  in  the  dis- 
tinction between  what  are  termed  special  and 
general  benefits  to  the  property  left,  or  whether 
such  benefits  have  been  caused  by  the  defend- 
ants. Strictlv  speaking  it  is  not  a  question  of 
benefits  at  all,  except  that  proof  of  benefits 
may  be  one  way  of  showing  there  has  been  no 
injury.  The  value  of  the  easements  taken,  we 
have  seen,  was  merely  nominal — ^and  the  sole 
question  which  remains  is,  therefore,  Has  the 
owner  suffered  any  damage  or  injury  whatever 
which  has  b^n  caused  by  this  taking? — ^for  if 
there  has  been  no  damage  there  can  be  no  re- 
covery. To  ascertain  the  fact  whether  there 
has  been  damage,  an  excursion  into  the  realms 
of  possibilities  as  to  what  might  have  hap- 
pened but  did  not,  is  not  permitted.  The  in- 
quiry whether  the  land  would  have  been  in- 
jured if  certain  circumstances  had  not  occurred 
which  not  only  prevented  such  injury,  but 
enhanced  its  value,  is  wholly  immaterial. 
The  question  is,  What  in  fact  has  been  the  act- 
ual result  upon  the  .land  remaining?  Has  it^i 
actual  market  value  been  decreased  by  the  tak- 
ing, or  has  the  taking  prevented  an  enhance- 
ment in  value  greater  than  has  actually  oc- 
curred, and  if  so,  to  what  extent?  The  amount 
of  such  decrease  in  the  value  of  the  remaining 
land,  or  the  amount  of  the  difference  between 
its  actual  market  value  and  what  it  would  have 
been  worth  if  tbe  railroad  bad  not  taken  the 
other  property,  is  the  amount  of  the  damage 
which  the  defendants  should  pay.  If  on  tbe 
contrary  there  has  been  neither  decrease  in 
value  caused  by  the  railroad,  nor  any  preven- 
tion of  an  increase  from  the  same  cause,  how 
can  it  be  truly  said  that  the  lotowner  has  been 
injured  to  the  extent  of  a  farthing?  The  ab- 
sence of  injury  may  have  been  the  result  of  tbe 
general  growth  of  the  city  by  reason  of  which 
tbe  particular  property  has  grown  in  value  wiih 
the  'rest  of  the  city.  It  is  the  fact,  not  tbe 
cause,  which  is  material.  Where  it  appears 
that  tbe  property  left  has  actually  advanced  in 
value,  unless  it  can  be  shown  that  but  for  tbe 
act  of  defendants  in  taking  these  easements  it 
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would  have  grown  still  more  in  value,  the  fact 
is  plain  that  it  has  not  been  damaged. 

It  is  said  the  lotowner  is  himsdf  entitled  to 
the  benefits  accruing  to  him  from  the  general 
rise  of  property  caused  by  a  general  growth  of 
the  city  in  that  vicinity,  and  that  the  causes  of 
such  growth  are  too  indefinite  and  uncertain 
and  problematical  to  permit  the  railroad  to 
take  advantage  of  it  upon  the  q[uestion  of  dam- 
ages. Of  course  the  lotowner  is  entitled  to  the 
benefits  arising  from  these  sources.  I  propose 
to  take  no  course  which  shall  rob  him  of  them. 
None  other  ought  to  or  in  fact  can  have  them. 
It  is  not  a  question  of  permitting  the  lotowner 
to  have  these  benefits.  How  is  he  despoiled  of 
them  when  upon  an  inquiry  whether  he  has 
sustained  damage  from  the  conduct  of  the  de- 
fendants it  clearly  appears  that  he  has  not?  If 
it  appear  that  he  would  have  sustained  damage 
but  for  the  fact  that  the  general  growth  of  the 
city  in  that  direction  prevented  it  and  caused 
an  increase  in  value,  what  materiality  lies  in 
tbe  fact  that  this  growth  was  not  caused  by  the 
railroad?  As  I  have  already  remarked,  the 
fact  that  there  has  been  no  damage  is  the  ma- 
terial fact,  and  not  the  reasons  which  in  truth 
prevented  the  inlury  from  occurring.  If  it  did 
not  occur,  then  clearly  tbe  lotowner  has  suffered 
nothing.  He  receives  all  the  benefits  attaching 
to  the  general  growth  of  the  city  which  causes 
the  enhancement  in  value  of  his  own  lots,  but 
he  is  not  permitted  to  recover  from  defendants 
alleged  damages  which  in  fact  he  has  never  sus- 
tained. 

In  the  other  view  what  is  to  be  the  rule  or 
measure  of  damages  which  is  to  prevail?  Is 
the  owner  to  be  permitted  to  recover  as  dam- 
ages the  amount  which  it  is  guessed  at  or  sur- 
mised he  would  have  sustained  by  the  deprecia- 
tion in  value  of  his  land  if  it  had  not  been  for 
the  fact  that  it  had  in  truth  increased  in  value? 
What  semblance  of  justice  would  there  be  in 
such  a  rule?  The  only  possible  injury  which 
tbe  defendants  could  cause  him  by  their  action 
lies  in  the  injury  they  might  do  his  remaining 
land.  An  investigation  of  that  question  re- 
veals the  fact  that  this  land  has  actually  in- 
creased in  value  since  the  taking  spoken  of, 
and  the  fact  is  not  claimed  or  proved  that  it 
would  have  increased  as  much  but  for  such 
taking,  and  yet  by  a  course  of  what  may  be 
called  abstract  reasoning  the  defendants  are  to 
be  compelled  to  pay  such  a  plaintiff  an  amount 
of  money  as  representing  damages  he  never 
suffered.  Any  reasoning,  abstract  or  other- 
wise, which  permits  such  a  result,  is  lame 
somefwhere. 

The  defendants  are  not,  however,  compelled 
to  base  their  claims  of  exemption  upon  quite 
so  broad  a  'foundation.  They  say  it  appears 
by  tbe  uncontradicted  evidence  that  the  rail- 
road largely  caused  tbe  increase  in  value  of  all 
the  lands  on  Second  Avenue,  including  the 
plaintiffs'  lots,  and  as  I  have  said  the  evidence 
bears  out  such  claim.  If  this  be  the  fact,  how 
can  it  be  said  the  plaintiffs  have  suffered  dam- 
age? There  is  no  shadow  of  evidence  tbat  if 
the  defendants  had  not  taken  this  property  and 
built  their  railroad,  the  property  of  tbe  plain- 
tiffs would  have  been  as  valuable  or  anything 
like  as  valuable  as  it  is.  The  plaintiffs  have 
in  truth  been  specially  benefited  by  this  rail- 


852 


Umitisd  States  Coukt  op  Appeals,  Eighth  Distiiict. 


Oct., 


road,  although  ouite  a  number  of  others  have 
also  participated  therein.  This  special  cause 
is  the  railroad  and  a  special  benefit  may  result 
to  many  from  such  special  cause.  The  fact 
that  the  other  property  in  the  vicinity  and  in 
the  side  streets  has  been  more  than  proportion- 
ately increased  in  value  by  reason  of  the  exist- 
ence of  the  defendants'  road  is  not  of  the 
slightest  importance  upon  the  question  of 
whether  the  plaintiffs  have  been  injured  by  de- 
fendants' conduct. 

The  probability  is  very  high  that  the  prop- 
erty in  the  side  streets  would  have  been  immeas- 
urably below  what  it  now  is  in  value  but  for  the 
operation  of  these  elevated  roads.  The  same 
high  degree  of  probability  exists  in  regard  to  the 
property  on  Second  Avenue,  as  is  gathered  from 
the  evidence  of  witnesses  in  these  cases.  It  is, 
however,  abundantly  clear  from  the  evidence 
actually  given  that  the  property  of  plaintiffs 
has  not  suffered  injury  or  damage  by  the  wrong- 
ful acts  of  the  defendants,  and  where  the  plain- 
tiffs have  in  fact  sustained  no  loss  it  is  no  hard- 
ship which  prevents  their  recovering  anything 
from  defendants.  The  plaintiffs,  upon'a  new 
trisil,  and  under  this  view  of  the  rule  of  dam- 
apes,  mav,  perhaps,  be  able  to  show  they  have 
nevertheless  suffered  damages  from  the  illegal 
action  of  defendants.  It  is  only  necessary  for  Us 
in  this  case  to  decide  that  if  the  property  of  the 
plaintiffs  has  increased  in  value  since  the  taking 
of  these  easements  or  a  portion  of  them,  and  if 
such  increase  is  largely  due  to  the  building  and 
operation  of  the  defendants'  road,  and  ifsuch 
increase  would  not  have  been  greater  but  for 
the  action  of  defendants,  then  the  plaintiffs 
have  suffered  no  damage.  Whether  the  in- 
crease is  common  to  every  other  owner  in  the 
avenue,  and  is  greater  in  proportion  with  some 
owners  of  property  in  the  side  streets  than  with 
the  plaintiffs  are  matters  of  no  importance. 
The  plaintiffs  are  not  damaged  because  their 
neighbors  are  benefited  to  an  even  greater  ex- 
tent than  they  are  by  the  defendants'  road. 
►"*  It  is  not  necessary  to  refer  to  the  adjudica- 
tions in  other  states  upon  this  subject.  This 
is  H  matter  upon  which  we  must  be  controlled 
by  our  own  views  of  the  meaning  of  our  own 
laws  and  of  what  is  consistent  with  a  proper 
construction  of  them.     It  is,  too,  a  work  of 


supererogation  to  cite  and  comment  upon,  sep- 
arately, the  various  cases  decided  in  this  and 
other  courts  of  our  own  State  during  the  last 
forty  years  upon  the  subject  of  damages  in 
condemnation  proceedings.  We  are  quite  fa- 
miliar with  them  and  their  conclusions,  and 
we  think  we  do  not  depart  from  the  general 
trend  thereof  in  laying  down  our  own  views 
in  these  cases  now  before  us.  The  Newman 
Case^  supra,  stands  as  authority  for  the  prin- 
ciple upon  which  we  must  proceed  in  our  ex- 
amination of  the  question  of  the  value  of  these 
easements.  Upon  the  further  question  as  to 
the  consideration  to  be  given  the  fact  of  general 
benefits  (so  called)  which  have  been  caused  by 
the  railroad  company,  we  are  confident  that 
the  rule  herein  laid  down  is  calculated  to  do 
full  justice  to  both  sides,  and  is  in  entire  har- 
mony with  the  language  and  meaning  of  the 
statute  providing  for  the  taking  of  property 
under  the  Rapid  Transit  Acts.  The  rule  per- 
mits a  recoveij  by  the  abutting  owners  of  the 
full  amount  of  the  actual  damage  sustained  by 
them,  while,  at  the  same  time,  it  will  not 
permit  such  owners  to  recover  by  some  the- 
oretical or  abstract  mode  of  reasoning,  alleged 
damages  which,  in  plain  truth,  they  have  never 
suffered. 

The  case  of  Francis  v.  Se?ioeUkapf,  53  N.  Y. 
152,  has  no  bearing  on  the  question  whatever. 
The  language  of  the  head  note  is  a  contradic- 
tion in  terms.  The  rental  value  of  a  house 
cannot  at  the  same  time  be  injured  and  en- 
hanced. The  offer  of  proof  ft  was  in  regard  to 
dwelKngs  in  the  vicinity,  and  proof  that  their 
rental  value  was  increased  was  no  answer  to 
the  proof  that  in  the  plaintiff's  case  the  effect 
of  the  nuisance  was  to  decrease  the  rental  value 
of  his  own  property.  It  is,  of  course,  plain 
that  the  modifying  words  of  the  opinion  were 
inadvertently  dropped  from  the  head  note,  a 
slip  which  will  sometimes  happen  in  spite  of 
all  the  vigilance  that  can  be  exercised. 

After  a  careful  consideration  of  the  subject, 
we  think  it  appears  that  errors  occurred  vpon 
the  trial  of  these  actions  which  demand  a  recersal 
of  the  respective  judgments,  and  they  are  therefore 
reversed,  and  a  new  trial  granted  in  each  of  the 
above  entitled  actions,  costs  to  abide  the  event. 

All  concur,  except  Gray,  J,,  not  voting. 
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Regina   JAFPEE  et   al„  by    Next  Friend, 
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Annie  W.  JACOBSON  et  al. 

(48  Fed.  Rep.  2L) 

An  agA'cwment  by  an  uncle  to  leave  to 
his  nieces  a  certain  portion  of  his  es- 
tate at  his  decease  in  oonslderatlon  of  the 
relinquishment  of  control  over  them  by  their 
father  and  upon  the  understanding  that  they 
should  become  members  of  his  family  cannot  be 
specifically  enforced  where  he  dies  before  they 


Note.— For  the  validity  of  contraots  to  pay,  by 
~*w  or  otherwise,  after  the  death  of  the  promis- 
fwte  to  Krall  v.  Codman  (MasR.)  post,  p.  — . 

.A. 


come  into  his  family  or  undenbis  control,  al- 
though a  relinquishment  of  their  fatber^s  rights 
has  been  procured  by  a  surrender  of  all  their 
claims  upon  their  deceased  mother^s  estate. 

(October  Term,  1881.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Colorado  sustaining  a  demurrer 
ts,  and  dismissing,  a  bill  filed  to  compel  8pe> 
ciflc  performance*  of  an  alleged  agreement 
made  by  Eugene  P.  tTacobeon,  deceased,  to 


For  tbe  questionlof  specific  performance  in- 
volved in  this  oase,  see  the  extensive  brief  for  ap- 
pellees. 
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Jaffbb  y.  Jacobson. 
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leave  complainaDts  a  portion  of  his  estate.    Af- 
firmed. 

Before  Caldwell,  Nelson  and  Thayer,  JJ. 

Statement  by  Tlubyer,  J.: 

In  this  case  the  Circuit  Court  for  the  Dis- 
trict of  Colorado  sustained  a  general  demurrer 
both  to  an  original  and  amended  bill  of  com- 
plaint, and  subsequently  dismissed  the  cause, 
complainants  havmg  declined  to  plead  further. 
The  substantial  averments  of  the  bill  may  be 
stated  as  follows:  Eugene  P.  Jacobson,  the 
husband  of  Annie  W.  Jacobson,  the  appellee, 
in  August,  1878,  was  a  lawyer  of  large  means 
residing  in  Denver,  Colo.  Though  married 
for  many  years,  he  was  at  the  time  childless. 
The  complainants,  Regina  and  Helena  Jaffee, 
were  his  nieces,  being  children  of  a  deceased 
sisler.  They  were  then  qp\i<&  young,  and  re- 
sided at  Posen,  in  the  kingdom  of  Prussia, 
under  the  care,  as  it  seems,  of  a  &:uardian  by 
the  name  of  Samuel  Bernstein,  their  mother 
having  died  but  a  short  time  previously.  The 
bill  then  proceeds  to  aver  as  follows: 

"That,  soon  afl^r  the  death  of  their  mother, 
their  uncle  Eugene  P.  Jacobson  expressed  a 
strong  desire  to  adopt  these  complainants  as 
bis  own  children,  he  being  childless  and  with- 
out expectation  of  ever  having  any  children  of 
his  own  blood;  and  to  that  end  the  said  Eugene 
P.  Jacobson  personally  solicited  their  guardian, 
Samuel  Bernstein,  and  father,  while  in  Europe 
in  1870,  to  procure  these  complainants  for 
him,  and  immediately  thereafter,  for  said  pur- 
pose, did  enter  into  correspondence  with  said 
Samuel  Bernstein,  the  uncle  of  complainants, 
and  their  guardian  under  the  will  of  complain- 
ants' mother,  which  said  correspondence  cov- 
ered a  period  from  the  month  of  September, 
1879,  to  late  in  the  month  of  March,  1881; 
that  in  said  correspondence  said  Jacobson  rep- 
resented to  said  Bernstein,  complainants' 
fuardian,  that  he,  the  said  Jacobson,  was  very 
esirous  of  adopting  these  complainants  as  his 
own  children,  because  he  and  his  wife,  the  de- 
fendant Annie,  were  childless,  and  because  of 
the  love  he  bore  to  the  deceased  mother,  his 
sister,  and  constantly  urged  said  Bernstein  to 
obtain  the  consent  of  complainantB*  father  to 
surrender  complainants  to  him,  so  that  he,  the 
said  Jacobson,  might  have  the  control  and  do- 
minion of  complainants  as  though  he  were 
their  father,  and  provide  for  and  take  care  of 
them  as  his  own  children;  that  in  the  last  let- 
ter written  by  the  said  Jacobson  to  the  said 
Bernstein,  which  was  on  the  24th  day  of  Feb- 
ruary. A.  D.  1881,  said  Jacobson  requested 
said  Bernstein,  if  he  procured  the  consent  of 
the  father  of  these  complainants  as  aforesaid, 
to  take  said  children  from  the  care  and  control 
of  their  said  father,  and  place  the  complainant 
Helena,  who  was  then  an  infant  only  three 
years  old,  with  her  grandmother,  the  mother 
of  said  Eugene  P.  Jacobson,  and  leave  said 
complainant  with  her  said  grandmother  until 
the  death  of  her  the  said  complainant  Helena's 
grandmother,  or  until  he,  the  said  Jacobe^on, 
otherwise  directed;  and  to  take  the  complain- 
ant Begina  from  the  custody  and  control  of 
her  father,  if  he  so  consented,  and  prepare  her 
for  the  voyage  to  America  which  be,  the  said 
Jacobson,  was  then  arranging,  or  about  to  ar- 
range, for  having  the  said  complainant  Regina 
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come  to  Denver  as  soon  as  possible  after  her 
father  had  so  consented  as  aforesaid." 

It  is  then  stated,  in  substance,  that  in  the 
year  1879,  at  the  time  of  Col.  Jacobson's  visit 
to  the  old  country,  litigation  had  arisen  be- 
tween the  complainants  and  their  father,  rela- 
tive to  the  division  of  the  mother's  estate,  of 
which  the  children  claimed  a  portion  equal  in 
value  to  $4,000,  and  that  the  father  was  not 
willing  to  relinquish  his  parental  control  over 
the  complainants,  or  consent  to  their  com- 
ing to  America,  until  such  litigation  was  set- 
tled to  the  father's  satisfaction.  It  is  next 
averred: 

"That  in  about  the  month  of  February, 
1881,  said  Jacobson,  in  order  to  procure  the 
consent  of  the  father  of  complainants  in  the 
matters  and  things  aforesaid,  directed  and  re- 
quested the  said  guardian,  Bernstein,  to  settle 
and  compromise  the  suit  between  the  father 
and  these  complainants,  by  waiving  and  sur- 
rendering all  rights  which  these  complainants 
had  had  or  might  have  in  their  deceased 
mother's  estate,  or  which  they  had  or  might 
have  against  their  said  father,  to  him,  the 
father,  at  the  same  time  he,  the  said  Jacobson, 
promising  and  agreeing  that  if,  bv  settling  the 
said  litigation  in  the  manner  aforesaid,  said 
Bernstein  shall  obtain  the  consent  of  complain- 
ants' father  to  give  complainants  into  the 
charge  and  care  of  him,  the  said  Jacobson,  he 
would,  upon  his  death,  leave  to  these  com- 
plainants his  entire  estate,  except  that  portion 
thereof,  to  wit,  the  undivided  one-half  interest, 
which  under  the  laws  of  the  State  of  Colorado 
at  that  lime  was  and  ever  since  hitherto  bad 
been  the  widow's  absolute  interest  in  the  estate 
of  her  deceased  husband ;  .  .  .  that  their  said 
guardian  faithfully  performed  and  carried  out 
said  directions  and  instructions  in  the  premises 
given  by  the  said  Eugene  P.  Jacobson,  and  did 
settle  the  litigation  herein t)ef ore  referred  to  be- 
tween comptainants  and  their  father,  dismiss- 
ing said  suit  and  surrendering  to  complainants' 
father  all  claims  which  these  complainants  had 
or  might  have  against  him,  and  all  interest 
which  thev  had  or  might  have  in  their  mother's 
estate,  and  did  obtain  in  consideration  thereof 
the  consent  of  complainants'  father  to  all  and 
singular  the  matters  hereinbefore  stated,  which 
were  by  the  said  Jacobson  required,  and  did 
thereby  obtain  possession  of  complainants  for 
said  Jacobson  on  the  25th  day  of  March,  A.  D. 
1881,  and  immediately  removed  complainants 
from  the  town  of  Posen,  where  they  had  there- 
tofore resided,  to  the  town  of  Inowrazlau, 
where  complainants'  said  guardian  resided,  and 
did  place  the  complainant  Helena  in  the  care 
and  custody  of  the  mother  of  him,  the  said 
Eugene  P.  Jacobson,  as  by  him  directed,  where 
she  remained  until  the  death  of  said  mother, 
in  about  the  year  1887;  and  complainants'  said 
euardian  immediately  advised  said  Eugene  P. 
Jacobson  of  all  his  doings  in  the  premises." 

The  remaining  portions  of  the  bill  show  that 
Col.  Jacobson,  on  being  advised  of  what  had 
been  done,  directed  his  brother,  who  lived  in 
Wisconsin,  to  proceed  tc  the  old  country  and 
bring  the  complainant  Regina  to  his  home  in 
Denver;  but  before  his  brother  left  the  coun- 
try on  such  mission  Col.  Jacobson  died,  and 
neither  of  the  complainants  ever  in  fact  became 
members  of  his  household.     At  his  death  the 
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deceased  left  an  estate  of  the  value  of  $115,000, 
coDsisting  largely  of  real  estate  in  Denver  and 
Gunnison  County,  Colo.  Mrs.  Jacobson,  after 
the  death  of  her  husband,  took  possession  of 
all  his  estate,  and  is  still  in  possession  of  it, 
claiming  it  as  her  own  under  the  laws  of  de- 
scent of  Colorado;  and  has  declined,  and  still 
declines,  to  recognize  the  validity  of  her  hus- 
band's promise  to  leave  to  the  complainants  the 
undivided  one  half  thereof.  Complainants, 
therefore,  pray  for  the  specific  enforcement  of 
the  alleged  promise,  and  that  they  may  each 
be  decreed  to  he  the  owners  of  an  undivided 
one  fourth  of  the  real  estate  of  which  the  said 
Col.  Jacobson  died  seised  and  possessed. 

Messrs.  Georfpe  H.  Kohn  and  R.  S.  Mor- 
rison, for  appellants: 

Where  parties  have  contracted  to  do  a  law- 
ful thing  for  a  valid  consideration,  and  have 
proceeded  in  the  execution  of  it  so  far  that  it 
has  been  partly  or  practically  performed  by 
one  party,  so  that  he  is  not  in  statu  quo,  and  is 
in  no  default  for  not  performing  the  residue, 
he  shall  have  the  specific  execution  of  the 
agreement  from  the  other. 

Waterman,  Spec.  Perf.  §  427;  Hays  y.Hall, 
4  Port.  (Ala.)  874,  80  Am.  Dec.  530;  Wynn  v. 
Garland,  19  Ark.  28,  68  Am.  Dec.  1»0;  Mere- 
dith V.  Wynn,  1  Eq.  Abr.  70;  Prec.  in  Ch.  812; 
1  Story,  Eq.  Jur.  9th  ed.  §  774, 

Every  contract,  the  subject  of  which  is  sus- 
ceptible of  substantial  enjoyment,  should  be 
eniorced,  provided  always  the  circumstances 
surrounding  and  connected  with  the  contract 
bring  it  wiUiin  the  rules  entitling  the  party  to 
equitable  relief. 

Waterman,  Spec.  Perf.  §  11;  Chance  v.  BeeUl, 
20  Ga.  148;  Rogers  v.  Saunders,  16  Me.  92,  83 
Am.  Dec.  635;  Hopper  v.  Hopper,  16  N.  J.  Eq. 
147. 

A  consideration  of  loss  or  inconvenience  sus- 
tained by  one  party  at  the  request  of  another 
is  as  good  a  consideration  in  law  for  the  prom- 
ise by  such  other  as  a  consideration  of  profit 
or  convenience  to  himself.  It  is  sufficient  if 
there  be  anv  damage  or  detriment  to  the  plain- 
tiflF,  even  if  no  actual  benefit  accrue  to  the 
party  undertaking. 

1  Addison,  Cont.  p.  21;  Hinman  v.  Moulton, 
14  Johns.  466. 

Therefore,  the  release  by  these  children  to 
their  father,  at  Colonel  Jacobson's  request,  of 
the  20,000  marks,  left  them  by  their  mother's 
will,  was  a  good  consideration  for  Colonel 
Jacobson's  promises. 

Contracts  to  leave  or  give  property  by  will 
or  otherwise  are  capable  of  being  specifically 
pnfoTCpd 

Wright  V.  Tinsley,  80  Mo.  889;  Sutton  v. 
Hayden,  63  Mo.  101;  Sharkey  v.  McDermott,  8 
West.  Rep.  737,  91  Mo.  647,  60  Am.  Rep.  270; 
Van  Dyne  Y.Vreeland,  11  N.  J.  Eq.  870,  12 
N.  J.  Eq.  142;  Rhodes  v.  Rhodes,  3  Sandf.  Ch. 
279,  7  L.  ed.  852;  Haines  v.  Haines,  6  Md.  435; 
Johnson  v.  HubbeU,  10  N.  J.  Eq.  832,  66  Am. 
Dec.  773. 

If  a  consideration  of  loss  sustained  by  one 
party  at  the  request  of  another  is  as  good  a 
consideration  for  a  promise  by  such  other  as  a 
consideration  of  profit  to  himself,  then  defend- 
ant, as  heir  of  Colonel  Jacobson,  has  received 
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the  benefit,  at  least  in  theory  if  not  in  fact,  of 
the  loss  which  the  complainants  suffered. 

Denver  City  /.  W.  Co,  v.  Middaugh,  12  Colo, 
438. 

Messrs.  E.  T.  Wells,  H.  M.  Furman  and 
Thomas  Macon,  for  appellees: 

The  promise,  being  to  adopt  complainants 
and  make  them  his  heirs,  and  in  that  way  con- 
fer upon  them  the  rightful  capacity  to  inherit 
his  estate,  was  absolutely  void  for  want  of  con- 
form! tv  with  the  statute. 

At  the  common  law  the  parent  was  bound 
to  nurture,  sustain  and  retain  his  children. 
He  was  absolutely  incapable  to  deprive  him- 
self of  their  custody  or  his  discretion  in  regard 
to  their  rearing  and  education. 

Johnson  v.  Terry,  84  Conn.  259;  Albert  v. 
Perry,  14  N.  J.  Eq.  540;  Gates  v.  Rerfroe,  7 
La.  Ann.  569;  Peopie  v.  Mereein,  3  Hill,  899; 
Torrington  v.  Norwich,  21  Conn.  543;  Green- 
hood,  Pub.  Pol.  498:  Cunningham  v.  Cui^ 
ningham,  18  B.  Mon.  19,  68  Am.  Dec.  718; 
State  V.  Baldmn,  5  N.  J.  Eq.  454;  Schouler^ 
Dom.  Rel.  842. 

Those  countries  in  which  a  father  has  gen- 
eral power  to  dispose  of  his  children  have  al- 
ways been  considered  barbarous. 

People  V.  Mereein,  8  Hill,  411. 

In  Colorado  whoever  asserts  his  title  by  in- 
heritance to  the  estate  of  one  not  his  lawfu) 
parent  must  show  a  literal  compliance  with 
Gen.  Laws  1877,  p.  87. 

Long  V.  Hewitt,  44  Iowa,  868;  Tyler  v.  Rey- 
nolds, 58  Iowa,  146;  Shearer  v.  Weaver,  56 
Iowa,  578;  Ex  parte  Clark,  87  Cal.  638:  Re 
Jessuj/s  Estate,  6  L.  R.  A.  594.  81  Cal.  408; 
Ferguson  v.  Jones,  8  L.  R.  A.  620,  17  Or.  204; 
Wallace  v.  Rappelye,  103  111.  258;  Shahan  v. 
Swan,  82  Cent.  L.  J.  205. 

The  authority  of  Van  Dyne  v.  Vreland.  11 
N.  J.  Eq.  871,  and  Gupton  v.  Gupton,  47  Mo. 
41,  has  been  expressly  repudiated  by  other 
courts  of  equal  respectabilitv. 

Wallace  v.  Rappelye,  and  Shahan  v.  Sttan, 
supra;  Wallace  v.  Long,  8  West.  Rep.  870,  105 
Ind.  522. 

The  case  stated  in  the  bill  is  not  a  case  for 
the  remedy  of  specific  performance. 

This  remedy  is  never  granted  as  a  mutter  of 
right,  but  always  in  the  discretion  of  the  court. 

Pom.  Spec.  Perf.  §§  35-46;  Waterman,  Spec. 
Perf.  §  6. 

Among  other  conditions  precedent  to  grant- 
ing this  remedy  there  must  be  a  clear,  definite 
and  precise  understanding  of  all  the  terms  of 
the  contract.  They  must  be  exactly  ascer- 
tained before  specific  performance  can  be  en- 
forced 

Pom.  Spec.  Perf.  g  159. 

Every  such  promise  or  assurance  as  this  one 
''in  its  nature  leaves  to  the  donor  a  locus peni- 
tentUB,  the  right  to  change,  revoke,  or  modify 
the  gift.  A  right  which  the  exigency  of  his 
fortune  or  his  family  may  make  it  proper  at 
any  time  for  him  to  exercise. 

Cox  V.  Cox,  26  Gratt.  812;  Taylor  v.  Staj^s, 
8  R.  I.  70,  5  Am.  Rep.  563. 

It  would  be  injurious  to  that  freedom  of  in- 
tercourse and  the  operation  of  those  kind  and 
^nerous  affections  which  ought  to  be  cher- 
ished in  the  circle  of  domestic  connections,  to* 
deduce  a  promise  from  the  loose  and  general 
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expressioos  in  a  confidential  correspondence 
between  one  part  of  a  family  and  another,  and 
give  them  the  force  of  lecjal  obligations. 

Steere  v.  Steei*e,  5  Johns.  Ch.  13,  1  L.  ed.  991; 
Pieg  V.  Gorder,  12  Leigh,  69;  Shellhammer  v. 
AshbauffA,  «3  Pa.  28. 

In  order  to  the  award  of  specific  perform- 
ance there  must  be  mutuality  both  in  the  right 
and  in  the  remedy — that  is,  al  the  time  of  the 
conclusion  of  the  alleged  contract  the  party 
who  seeks  specific  performance  must  have  been 
in  such  situation  that  if  he  were  refusing,  spe- 
cific performance  might  have  been  had  against 
him. 

Pom.  Spec.  Perf.  §§  162-166. 

In  the  present  case  there  never  was,  and  is 
not  now,  any  mutuality  either  of  right  or  rem- 
edy. For  anything  the  court  can  know,  the 
transaction  between  the  father  and  the  guard- 
ian of  these  infants,  the  attempted  delivery 
of  them  into  the  custody  of  a  citizen  of  a  for- 
eign and  distant  State,  were  absolutely  prohib- 
ited by  the  laws  of  (hat  kingdom;  yet  in  or- 
der to*  a  valid  adoption  of  these  infants,  in 
order  to  confer  upon  Colonel  Jacobson  the 
right  to  retain  them,  even  for  an  instant,  all 
the  prerequisites  prescribed  by  the  laws  of  the 
kingdom  of  Prussia  must  have  been  complied 
with. 

Wharton,  Confl.  L.  §i5  242,  248,  251. 

In  order  to  entitle  one  to  the  remedy  of  spe- 
cific performance,  it  must  appear  that  the  con- 
tract was,  in  its  inception,  fair,  reasonable  and 
just. 

5  Lawson,  Rights  &  Rem.  §  2606;  Pom. 
Remedies,  ^  185,  note  i,  and  cases  cited;  Lear 
V.  Chouteau,  23  111.  39;  Stone  v.  Pratt,  26  II. 
84;  WiUard  v.  Tayloe,  75  U.  S.  8  Wall.  557, 19 
L.  ed.  501. 

A  change  in  the  circumstances  of  the  parties, 
intervening  between  the  date  of  entry  into  the 
contract  and  the  date  of  exhibiting  the  bill, 
even  though  such  change  occurred  without 
fault  of  either  party,  will  have  the  effect  to 
defeat  the  remedy. 

1  Story,  Eq.  Jur.  g§  786,  750,  750flr;  Pom. 
Spec.  Perf.  ^§  185-187;  milord  v.  Tayloe, 
supra. 

Impossibility  of  performance  of  a  material 
part  of  a  contract,  occasioned  by  the  act  of 
God  after  entry  into  the  contract,  is  always  a 
defense  against  specific  performance  of  the 
residue. 

Laughter's  Case.  5  Coke,  21  b;  Eaton  v.  Laugh 
ter,  Cro.  Eliz.  398;  Pom.  Spec.  Perf.  §  299. 

Specific  performance  cannot  be  decreed  un- 
less the  contract  can  be  executed  in  toto. 

Waterman,  Spec.  Perf.  389,  392;  Goring  v. 
I^ash,  3  Atk.  190;  Jutland  Marble  Co.  v.  Bip- 
ley,  77  U.  S.  10  Wall.  339,  19  L.  ed.  955. 

Impossibility  of  performance  by  or  on  be- 
half of  the  plamtiff  of  any  substantial  and  ma- 
terial portion  of  the  contract,  although  such 
impossibility  arise  without  his  default,  defeats 
the  remedy  of  specific  performance. 

Pom.  Spec.  Perf.  §  827. 

The  relinquishment  of  the  interests  of  the 
children  in  the  mother's  estate  was  not  a  part 
of  the  agreement,  and  what  was  done  in  that 
behalf  is  to  be  regarded  as  a  preparation  merely 
and  not  a  i)aTtial  performance  entitling  the 
complainants  to  the  equitable  remedy  of  spe- 
cific performance. 
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Browne,  Stat.  Fr.  §  460;  3  Reed,  Stat.  Fr. 

§  568;   Wilson  v.  Chicago,   R.   L  dt  P.  R,  Co, 

41  Iowa.  448;  Smith   v.    Bouck,  33  Wis.  25; 

Williams  v.  Morns,  95  CJ.  S.  456,  34  L.  ed. 

362. 

Specific  performance  cannot  be  granted 
where  the  legal  remedy  in  damages  is  suffi- 
cient. 

Pom.  Spec.  Perf  8^  9-27,  47-50;  Water- 
man, Spec.  Perf.  5^  9. 

Who  can  doubt  that  an  action  at  law  would 
afford  absolute  compensation  for  the  plaintiffs 
for  all  they  have  lost. 

Hertzog  v.  Hertzog,  34  Pa.  418;  Jack  v.  Me- 
Kee,  9  Pa.  285;  Wallace  v.  Lang,  8  West.  Rep. 
870. 105  Ind.  523;  Story,  Eq.  Jur.  716, 717,  746; 
3  Pom.  Eq.  Jur.  §  1401. 

Thayer,  J.,  delivered  the  opinion  of  the 
court: 

We  find  it  necessary  to  determine  in  the  first 
instance  upon  what  consideration  the  promise 
rests  which  the  circuit  court  was  asked  to 
specifically  enforce.  There  is  an  evident  at- 
tempt made  in  (he  amended  bill  to  make  it  ap- 
pear that  Col.  Jacobson  promised  to  leave  his 
nieces  one  half  of  his  large  estate  if  Bernstein, 
their  guardian,  merely  obtained  their  father's 
consent  to  give  them  into  his  charge  and  cus- 
tody; that  the  obtaining  of  such  consent  by 
the  settlement  of  pending  litigation  between 
the  children  and  their  father  was  the  sole  con- 
sideration upon  which  their  uncle's  promise 
was  based;  and  that,  as  such  consent  was  ob- 
tained prior  to  Jacob<«on  s  d^ath.  therefore  the 
whole  consi  ieration  for  the  promise  sought  to 
be  enforced  has  been  duly  rendered  and  re- 
ceived. We  are  wholly  unable  to  take  that 
view  of  the  case,  even  as  it  is  stated  in  the 
amended  bill.  The  complaint  as  amended 
shows  that  the  promise  counted  upon  is  ex- 
tracted from  conversations  and  letters  of  Col. 
Jacobson  concerning  family  matters,  and  un- 
doubtedly the  latter  were  written  with  that 
freedom  which  usuallv  characterizes  corre- 
spondence on  such  subjects.  It  also  appears 
that  he  represented,  in  the  course  of  the  same 
correspondence,  that  he  was  desirous  of  adopt- 
ing the  complainants  as  his  own  children,  be- 
cause he  and  his  wife  were  childless,  and  be- 
cause of  the  love  he  bore  their  mother,  his 
deceased  sister.  We  think  it  manifest,  there- 
fope,  from  the  face  of  the  bill,  construing  it,  as 
we  must,  in  the  light  of  these  facts,  that  the 
consideration  moving  Col.  Jacobson  to  promise 
to  leave  the  complainants  one  half  of  his  state, 
was  not  merely  the  consent  obtained  by  the 
guardian  from  the  father  that  he  might  have 
their  custody,  but  certain  benefits  and  advan- 
tages that  were  to  accrue  to  him  after  his 
nieces  came  into  his  custody. 

It  must  have  been  obvious  to  Mr.  Bernstein, 
the  guardian,  as  it  is  to  us,  that  the  promise  in 
question  was  based  upon  the  understanding 
that  one  or  both  of  the  complainants  should 
become  members  of  Col.  Jacobson's  household, 
and  for  a  certain  period  (dependent,  of  course, 
upon  the  duration  of  his  own  and  their  lives) 
should  assume,  with  respect  to  himself  and  his 
wife,  the  relation  of  parents  and  children, with 
all  that  that  relation  implies.  It  was  of  no  ad- 
vantage to  Col.  Jacobson,  as  the  guardian  must 
have  known,  that  the  father's  consent  was  ob- 
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tained  that  be*might  have  their  care  and  cus- 
tody, UDiess  one  or  both  of  them  were  actually 
placed  in  his  custody  and  became  members  of 
his  family,  yielding  to  him  in  the  mean  time 
such  service,  affection,  and  obedience  as  a 
dutiful  child  ordinarily  yields  to  its  parents. 
It  was  the  pleasure  and  mutual  benefits  which 
the  deceased  expected  would  result  from  the 
establishment  and  continuance  of  that  relation 
until  his  death,  that  induced  the  deceased  to 
promise  to  leave  to  his  nieces  an  undivided  one 
half  of  his  estate.  We  are  accordinglv  of  the 
opinion  that  the  bill  shows  that  the  substantial 
consideration  upon  which  the  alleged  promise 
rests  was  not  rendered  in  Ck>l.  Jacobson's  life- 
time. He  died  before  either  of  the  children 
became  members  of  his  family,  before  either 
of  them  emigrated  to  this  country,  and  before 
he  acquired  any  actual  or  legal  control  over 
their  persons. 

Viewing  the  case  in  that  light,  we  have  next 
10  determine  whether  a  court  of  equity  should 
specifically  enforce  the  alleged  contract,  and 
we  are  aU  agreed  that  this  question  must  be 
answered  in  the  negative. 

We  conced'e  the  law  to  be  that  a  court  of 
equity  will  specifically  enforce  a  promise  to 
leave  to  another  the  whole  or  a  definite  portion 
of  one*8  estate  as  a  reward  for  peculiar  i)ersonal 
services  rendered,  or  other  acts  done  by  the 
promisee,  which  are  not  susceptible  of  a  money 
valuation,  and  were  not  intended  to  be  paid  for 
in  money,  provided  the  consideration  has  been 
substantially  received  at  the  promisor's  death: 
and  it  is  no  objection  to  the  enforcement  of 
such  a  contract  that  it  was  entered  into  with  a 
third  party  for  the  promisee's  benefit  if  the 


latter  has  acted  under  it  and  executed  it.  Such 
seems  to  be  the  substance  of  the  rule  fairly  de* 
ducible  from  the  authorities  cited,  and  relied 
upon  by  appellan ts'  counsel .  Kfiadis  v.  Rhodes, 
3  Sandf.  Ch.  279,  7  L.  ed.  853;  Van  Dyne  v. 
Vreelavd,  11 N.  J.  Eq.  871;  8uUan  v.  Hayden, 
63  Mo.  103;  Sharkey  v.  McDermoU,  91  Mo.  648, 
8  West.  Rep.  737;  Haines  v.  Hainea,  6  Md. 
485;  Pom.  Cont.  §  114,  and  citations. 

But  we  are  of  the  opinion  that  a  court  would 
not  be  Justified  in  decreeing  specific  perform- 
ance in  a  case  like  the  one  at  bar,  where  by 
reason  of  his  untimely  death  the  promisor  dici 
not  in  fact  enjoy  any  of  the  pleasures,  benefits, 
or  advantages  which  he  hoped  to  realize  from 
the  societv,  companionship,  or  services  of  bis 
nieces.  We  find  no  precedent  for  decreeing 
specific  performance  under  such  circumstances. 
In  all  of  the  cases  called  to  our  attention  in 
which  relief  was  afforded,  it  appears  that  the 
promisees  had  substantially  discharged  the  ob- 
ligations which  they  had  severally  assumed. 
In  most,  if  not  all,  instances  they  had  lived  in 
the  promisor's  household  as  members  of  his 
family,  and  had  rendered  faithful  and  affec- 
tionate services  for  a  long  period  of  years.  It 
was  not  possible,  therefore,  to  administer  ade- 
quate relief,  otherwise  than  by  decreeing 
specific  performance. 

For  the  reasons  thus  indicated,  that  the  bill 
does  not  show  such  a  substantial  discharge  by 
the  complainants,  during  Col.  Jacobson's  life- 
time, of  the  obligations  which  the  agreement 
contemplated  were  to  be  discharged,  as  will 
Justify  the  specific  enforcement  of  the  alleged 
promise,  the  demurrer  was  properly  sustained, 
and  the  decree  dismissing  the  hiU  is  affittned. 
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The  'president  of  a  corporation  has  no 
implied  authority  to  act  as  its  affent. 

(July  81, 1801.) 

NOTS.— PotMfiB  of  president  and  vice-president  of^a 

corporation. 

That  the  president  of  a  oorporatlon  acted  as  sec- 
retary as  well  as  chairman  of  a  meetinfr  of  the 
board  of  trustees  does  not  invalidate  the  proceed- 
ings.   Budd  V.  Walla  Walla  P.  Co.  2  Wash.  847. 

The  president  of  a  corporation  cannot  be  regard- 
ed as  the  whole  corporation  for  the  purpose  of 
ratifying  his  own  act  any  more  than  for  conferring 
authority  upon  himself  in  the  first  Instance  to 
make  a  contract.  Bl-Spool  Sewing  Mach.  Ck).  v. 
Acme  Mfg.  Ck).  158  Mass.  404. 

As  to  contracts  generally. 

An  Act  requiring  the  use  of  the  common  seal  of 
a  corporation  cannot  be  made  by  the  president  of 
a  corporation  without  the  assent  and  authority  of 
the  board  of  directors,  unless  he  has  been  held  out 
by  them  as  having  such  authority.  Hoyt  v.Thomp- 
8on.  6  N.  T.  8SeO. 
U  L.  R.  A. 


EXCEPTIONS  by  plaintiffs  to  rulings  of  the 
justice  presiding  at  the  Trial  Term  for 
Hillsborough  County  made  during  the  trial  of 
an  action  brought  to  recover  for  services  of 
plaintiffs  as  architects  in  preparing  plans  and 
specifications  for  a  proposed  armory,  (her- 
ruled. 

At  the  trial  before  a  jury  it  appeared  that 
the  defendant  corporation  was  organized  for 
the  purpose  of  building  and  maintaining  an 

Manifestly  he  cannot  bind  the  corporation  by  a 
contract  which  is  ultra  vires.  Getty  v.  C.  R.  Barnes 
MiU.  Ck).40Kan.S81. 

The  president  of  a  water  and  mining  company 
cannot  make  a  contract  except  in  the  ordinary 
course  of  its  business.  Blen  v.  Bear  River  &  A.  W. 
&  M.  Co.  SO  Gal.  002. 

He  cannot  purchase  additional  ditch  property  for 
an  extension  of  its  business.  J/iid.  Bee  also  infra^ 
Slebe  V.  Joshua  Hendy  Mach.  Works,  86  GaJ.  8B0; 
Castle  V.  Belfast  Foundry  Co.  72  Me.  187,  and  Bliss 
V.  Kaweah  C.  A;  I.  Co.  66  Cal.  602. 

Letting  a  contract  for  the  construction  of  a  rail- 
road is  not  within  the  implied  authority  of  the 
president  of  a  railroad  company.  Orifflth  v.  Chlca> 
go,  B.  &  P.  R.  Co.  74  Iowa,  86;  Templin  v.  Chicago, 
B.  &  P.  R.  Co.  78  Iowa,  648. 

Neither  has  he  Implied  power  to  contract  in  its 
behalf  for  services  in  procuring  contractors  to 
build  a  railroad.  Risley  v.  Indianapolis,  B.  &  W.  K. 
Co.  1  Hun,  fBOSL 
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armory  in  Nashua  for  the  use  of  a  portion  of 
the  state  militia.  The  plaintiffs  introduced 
evidence  tending  to  show  that  they  were  em- 
ployed to  render  such  services  by  Copp,  the 
president  of  and  assuming  to  act  in  behalf  of 
the  corporation.  The  defendants  offered  in 
evidence  the  by-laws  of  the  corporation  for  the 
purpose  of  showing  that  under  the  by-laws  the 


president  had  no  power  to  make  contracts  in 
behalf  of  the  corporation  without  the  sanclion 
of  the  directors,  and  the  same  were  admitted 
against  the  objection  of  the  plaintiffs.  It  did 
not  appear  that  the  plaintiffs  had  any  knowl- 
edge of  the  by-laws  of  the  corporation.  The 
instructions  to  the  jury  were  not  excepted  to. 
To  the  admission  of  the  aforesaid  evidence. 


But  where  the  president  of  a  railroad  oompany 
appears  as  an  active  acrent  in  the  work,  persons 
employed  by  him  have  a  riffht  to  assume  that  he  Is 
acting  for  the  company  and  not  as  a  contractor. 
Solomon  U.  Go.  v.  Johnson.  80  Ka,n,  60L 

And  the  president  and  superintendent  of  a  boom 
company  have  power  to  hire  the  necessary  laborers 
to  carry  on  the  businees  except  as  restricted  by  the 
directors.  Hardy  v.  Tittabawaasee  Boom  Co.  6S 
Mich.  45. 

And  the  president,  who  is  also  the  superintendent 
and  fireneral  manager  as  well  as  the  principal  stock- 
bolder  of  a  mining  company,  having  full  control 
of  its  business,  may  bind  it  by  a  contract  for  the 
working  of  a  nune.  Crowley  v.  Genesee  Min.  Co. 
65  Gal.  278. 

A  contract  by  the  president  of  a  coal  company  as 
to  demurrage  and  freight  is  not  within  his  implied 
powers.  Farmers  Bank  of  Bucks  County  v.  McKee, 
2  Pa.  818. 

The  president  with  the  cashier  of  a  bank  cannot 
pledge  its  responsibility  for  their  own  individual 
engagement,  nor  is  his  assent  to  a  misappropriation 
by  the  cashier  any  protection  to  the  latter.  Austin 
V.  Daniels,  i  Denio,  S99. 

The  president  of  railroad  company  cannot  bind 
it  to  pay  a  larger  salary  to  one  of  the  directors 
than  the  directors  have  voted.  Hodges  v.  Rutland 
ft  B.  R.  Co.  29  Vt.  220. 

The  president  of  a  railroad  company  may  bind  it 
by  accepting  a  conditional  subscription  to  its  stock. 
Pittsburgh  &  C.  R.  Co.  V.  Stewart,  41  Pa.  54. 

The  president  of  a  bank  cannot  bind  it  by  his  re- 
ceipt for  money  to  be  invested  in  bonds,  first 
Nat.  Bank  of  Allentown  v.  Hoch,  80  Pa.  824. 

And  in  an  action  on  a  written  contract  of  a  lum- 
ber company  it  was  conceded  that  the  president, 
who  was  the  general  agent  of  the  corporation,  had 
no  authority  as  such  to  execute  the  contract. 
Murray  v.  Nelson  Lumber  Co.  8  New  Eng.  Rep.  419, 
143  Mass.  250. 

Efect  of  expren  proviaiona  to  limit  authority. 

The  president  of  a  market  company  under  a  by- 
law giving  him  general  charge  and  direction  of  its 
business  cannot  exercise  powers  given  by  a  sepa- 
rate by-law  to  a  finance  company.  Twelfth  St. 
Market  Co.  v.  Jackson,  102  Pa.  209. 

Ttie  president  of  a  corporation  cannot  act  alone 
in  the  matter  of  a  contract  asSto  which  he  is  ap- 
pointed one  of  a  committee  of  three.  Third  Ave. 
R.  Co.  v.  Bbling,  12  Daly,  00. 

The  president  of  a  manufacturing  corporation 
whose  business  is  according  to  its  articles  to  be  man- 
aged by  the  trustees  has  no  power  to  bind  it  in  the 
purchase  of  goods  required  in  its  business.  Wester- 
field  V.  Radde,  7  Daly,  826. 

Where  the  charter  of  a  bank  requires  an  act  of 
the  board  to  make  discounts  the  board  cannot  con- 
fer that  power  on  the  president.  Percy  v.  Millau- 
don,  8  La.  668. 

So  where  an  act  of  incorporation  provided  that 
there  should  be  thirteen  directors,  of  whom  a  ma- 
jority should  be  a  quorum  for  its  business,  but  that 
ordinary  discounts  may  be  made  by  the  president 
and  four  directors,  he  cannot  act  without  the  spec- 
ified number  of  directors.  Manderson  v.  Commer- 
cial Bank,  28  Pa.  879. 

The  president  of  a  railroad  company,  who  with 
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certain  directors  is  given  express  authority  to  make 
a  contract,  has  no  implied  authority  to  modify  it. 
Western  R.  Co.  v.  Bayne,  11  Hun,  160.  See  also 
infrcL,  Crump  v.  United  States  Biin.  Co.  7  Gratt.  862, 
66  Am.  Dec.  116. 

As  to  borrowino  moneU' 

The  president  of  an  insurance  company  has  no 
implied  authority  to  borrow  money  on  behalf  of 
the  company.  Life  tc  F.  Ins.  Co.  v.  Mechanics  F. 
Ins.  Co.  7  Wend.  81. 

The  preaident  of  a  savings  turnk,  who  has  author- 
ity to  carry  on  its  general  business,  is  not  thereby 
authorized  to  borrow  money  in  behalf  of  the  insti- 
tution. Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank, 
1  Cent.  Rep.  438,  47  N.  J.  L.  357. 

But  the  president  of  a  corporation  who  has  the 
general  if  not  exclusive  control  of  its  finances,  and 
is  in  the  frequent  habit  of  borrowing  money  for  its 
business,  had  implied  authority  to  bind  the  com- 
pany for  borrowed  money.  Kraft  v.  Freeman  P. 
A  Pub.  ASBO.  87  N.  Y.  628. 

Aj8  to  dratoing  or  paying  checks. 

The  president  of  a  corporation  has  no  impUed 
power  as  such  to  draw  checks  for  moneys  in  a  bank 
in  the  name  of  the  company,  unless  it  is  given  by 
an  established  usage  of  the  place.  Fulton  Bank  v. 
New  York  &  S.  Canal  Co.  4  Paige,  127,  8  L.  ed.  872. 

The  president  of  a  bank  has  authority  to  draw 
checks  when  the  cashier  is  absent,  although  there 
is  a  temporary  cashier  present.  Neiffer  v.  Knox- 
ville  Bank,  1  Head,  1162. 

The  president  cannot  authoriase  the  cashier  of  a 
bank  to  pay  checks  to  one  who  has  no  deposit  in 
the  bank  but  has  a  claim  against  the  president,  un- 
less the  directors  have  griven  authority  to  do  so. 
Dowd  V.  Stephenson,  105  N.  C.  467. 

As  to  making  notes. 

The  president  of  an  insurance  company  has  no 
impUed  power  to  make  a  note  for  the  corporation. 
Bacon  v.  Mississippi  Ins.  Co.  81  Miss.  116. 

Nor  to  make  an  accommodation  indorsement. 
JEtntL  Nat.)Bank  v.  Charter  Oak  L.  Ins.  Co.  60  Conn. 
167. 

The  president  and  secretary  of  a  mining  com- 
pany have  no  implied  authority  to  make  a  promis- 
sory note  for  the  corporation.  McCuilough  v. 
Moss,  5  Denio,  667. 

A  note  signed  by  the  president  and  secretary  of 
a  religious  corporation  will  not  bind  the  corpora- 
tion without  proof  of  authority  to  make  it.  Peo- 
ple's Bank  v.  St.  Anthony's  R.  C.  Church,  109  N.  Y. 
612. 

But  under  a  vote  giving  him  full  control  of  the 
busmess  the  president  of  a  manufacturing  business 
may  purchase  materials  and  give  the  note  of  the 
corporation  for  borrowed  money.  Castle  v.  Belfast 
Foundry  Co.  72  Me.  167. 

So  the  president  of  a  corporation  engaged  in  the 
business  of  buying  and  selling  machinery,  who  is 
authorised  by  by-laws  to  transact  its  ordinary 
busiDess  without  consulting  the  directors,  has  au- 
thority to  buy  machinery  for  the  corporation  and 
give  its  promissory  note  therefor.  Siebe  v.  Joshua 
Hendy  BCach.  Works,  86  GaL  890. 

And  the  president  who  is  superintendent  and  gen- 
eral agent  of  a  mill  and  lumber  company,  clothed 
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against  their   objection,  the  defendants  ex- 
cepted. 

Messrs.  C.  W.  Hoitt  and  Z.  S.  Arnold 

for  plaintiffs. 
Mr,  Oeorg^e  B,  French,  for  defendant: 
The  implied  powers  of  the  president  of  a 
corporation  depend  on  the  nature  of  the  com- 
pany's business,  and  the  measure  of  authority 
del^ated  to  him  by  the  board  of  directors. 


It  seems  that  a  president  has  no  greater  pow- 
ers, by  virtue  of  his  office  merely,  than  any 
other  director  of  the  company,  except  that  he 
is  presidiDg  officer  at  meetings  of  the  board. 

Morawetz,  Priv.  Corp.  §  251. 

From  his  mere  official  station,  he  has  no 
more  control  over  the  corporate  property  and 
funds  than  any  other  director. 

Titus  V.  Cairo  d  F,  R.  Co.  87  N.  J.  L.  98; 


with  all  lawful  power  to  carry  on  Its  buBlneaa,  may 
^ive  notes  for  an  amount  paid  at  his  request  to 
save  the  corporation  from  a  law-suit.  Seeley  v. 
San  Jos^  Independent  M.  &  L.  Co.  50  Cal.  22. 

To  transfer  negotiahle  paper. 

The  indorsement  of  notes  is  not  within  the  power 
of  the  president  of  a  corporation  under  by-laws 
merely  conferring  power  to  preside  at  meetinflrs  of 
the  board  of  trustees.  Fifth  Nat.  Bank  of  Provi- 
dence v.  Kavassa  Phosphate  Co.  6  N.  Y.  Supp.  1. 

The  president  of  a  bank  has  no  authority  as  such 
to  sell  notes  belonging  to  the  bank.  First  Nat. 
Bank  of  Central  City  v.  Lucas,  21  Neb.  280. 

The  president  of  an  insurance  company  cannot 
indorse  its  notes  without  authority  expressly  given 
or  implied  from  habitual  exercise  thereof.  Marine 
Baiik  V.  Clements,  8  Bosw.  000. 

The  president  of  an  insurance  company  is  pre- 
sumed to  have  authority  to  indorse  its  notes  where 
it  is  the  usual  custom  of  the  corporation  to  trans* 
fer  its  notes  by  his  mere  indorsement,  dark  v. 
Titcomb,  42  Barb.  122;  Scott  v.  Johnson,  5  Bosw. 
213. 

By-laws  authorizing  the  president  of  an  insurance 
company  to  adjust  and  pay  losses  give  him  power 
to  transfer  and  dispose  of  its  funds  including  ne- 
gotiable paper  for  that  purpose.  Baker  v.  Cotter, 
iS  Me.  230. 

So  the  president  of  a  mutual  insurance  company, 
who  is  authorized  by  the  by-laws  to  make  con- 
tracts and  transact  the  ordinary  business  of  the 
company,  may  transfer  a  premium  note  without  a 
previous  resolution  of  the  board  of  directors* 
Howland  v.  Myer,  8  N.  T.  290,  affirming  Aspin- 
wall  V.  Meyer,  2  8andf.  180;  Caryl  v.  McElrath,  3 
Sandf.  176. 

Under  a  resolution  for  the  sale  of  bonds  at  a  cer- 
tain price,  the  president  of  a  railroad  company 
has  no  power  to  loan  them.  Second  Ave.  R.  Co.  v. 
Mehrbacb,  17  Jones  &  S.  267. 

A  general  power  to  the  president  of  a  corpora- 
tion to  borrow  money  includes  authority  to  trans- 
fer the  ordinary  securities  such  as  bonds  for  the 
sum  borrowed.  Hatch  v.  Coddington,  06  U.  8.  48, 
24L.  ed.83e. 

See  also  infra  as  to  vice-president. 

The  president  of  a  railroad  company  may  be  au- 
thorized by  resolution  or  by  habit  and  course  of 
business  to  transfer  its  negotiable  paper.  Biitchell 
V.  Deeds,  49  111.  416,  05  Am.  Dec.  621. 

So  he  has  the  right  to  indorse  and  assign  notes 
and  mortgages  given  to  it  to  aid  In  its  construc- 
tion, where  he  Is  the  financial  agent  of  the  com- 
pany to  make  negotiations  of  its  assets  to  raise 
money.    Irwin  v.  Bailey,  8  Bias.  fi28. 

Bmplovment  of  aoents. 

See  also  infra  as  to  vice-president. 

The  president  and  secretary  of  a  cattle  and  land 
company,under  authority  to  purchase  ranches  with 
the  hordes  and  stock  thereon,  have  power  to  give 
stock  of  the  company  as  a  commission  for  procur- 
ing a  loan  to  make  such  purchase.  Arapahoe  C.  A 
L.  Co.  V.  Stevens,  18  Colo.  684. 

The  president,  who  is  the  general  manager  of  a 
coal  and  mining  company,  the  business  of  which 
wns  mining,  shipping  and  selling  coal,  is  presumed 
to  have  authority  to  create  an  agency  for  the  sale 
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of  the  coal.  Lee  v.  Pittsburgh  Coal  &  Min.  Co.  56 
How.  Pr.  873. 

The  president  of  a  mining  company,  who  is  per- 
mitted for  years  to  hold  himself  out  to  the  world 
as  the  general  manager  and  director  of  its  busi- 
ness, has  authority  to  appoint  an  agent  for  the 
sale  of  coal  at  a  distance  from  the  company *s  head- 
quarters and  give  him  authority  to  indorse  paper 
taken  on  the  sale  of  coal  as  an  agent  of  the  com- 
pany. Marine  Bank  v.  Butler  Colliery  Company, 
28  N.  Y.  8.  R.  319. 

The  president  of  a  bank  has  implied  authority 
to  agree  that  a  certain  person  shall  as  agent  re- 
ceive payment  of  a  note  at  another  place  than  that 
designated  in  the  note.  Vilas  Nat.  Bank  v.  Strait, 
2  New  Eng.  Rep.  112,  58  Yt.  448. 

The  acting  president  of  a  railroad  company,  to 
whom  the  secretary  refers  a  broker  to  answer  an 
advertisement  for  a  sale  of  old  rails,  has  presumed 
authority  to  promise  commissions  on  the  sale  there- 
of.   Northern  Cent.  R.  Co.  v.  Bastian,  15  Md.  404. 

But  the  president  of  a  railroad  company  has  no 
implied  authority  to  give  a  power  of  attorney  for 
the  sale  of  its  bonds.  Titus  v.  Cairo  &  F.  R.  Co.  87 
N.  J.  L.  06. 

Alt  to  transfers  of  property. 

The  president  of  a  manufacturing  corporation, 
who  under  authority  of  its  by-laws  was  also  treas- 
urer and  general  superintendent  with  the  general 
supervision  and  management  of  its  affairs  and 
power  to  make  all  contracts  except  when  other- 
wise provided  by  the  by-laws,  has  power  to  assign 
accounts  to  a  bank  as  collateral  security  for  exist- 
ing and  future  indebtedness.  Preston  Nat.  Bank 
V.  Geo.  T.  Smith  MiddliURS  Purifier  Co.  84  Mich.  861. 

But  the  president  and  cashier  of  a  canal  and 
banking  company  whose  management  is  vested  in 
directors  have  no  implied  authority  to  assign  the 
choses  in  action  of  the  corporation  to  a  creditor 
as  security  for  a  precedent  debt.  Ho>i;  v.  Thomp- 
son, 6  N.  Y.  880. 

The  president  of  a  railroad  company  has  as  such 
no  implied  authority  to  sell  and  dtopobe  of  its  per- 
sonal property  in  payment  of  its  debts.  Walworth 
County  Bank  v.  farmers  Loan  &  T.  Co.  14  Wis.  935. 

The  president  of  a  mining  company  cannot  bind 
it  in  respect  to  the  sale  of  stock  which  has  been  di- 
rected to  be  sold  by  an  agent.  Crump  v.  United 
States  Min.  Co.  7  Gratt.  852,  56  Am.  Deo.  116. 

The  president  of  a  bank  has  no  implied  power  to 
sen  a  safe.    Asher  v.  Sutton,  81  Kan.  286. 

A  conveyance  of  land  for  the  benefit  of  creditors 
cannot  be  made  by  the  president  on  behalf  of  a 
bank  without  express  authority.  McKeag  v.  Col- 
lins, 2  West.  Rep.  499,  87  Mo.  164. 

Under  by-laws  providing  that  the  president  of  a 
corporation  shall  execute  leases  or  other  instru- 
ments required  to  be  made  or  executed  by  au- 
thority of  the  board,  he  has  no  power  to  make 
a  lease  or  an  agreement  for  a  lease  of  real  estate. 
Koch  V.  National  Union  Bldg.  As80.85Ill.  A  pp.  465. 

The  president  of  a  canal  company  has  no  power 
OS  such  to  purchase  or  sell  real  property.  Bliss  v. 
Kaweah  C.  &  I.  Co.  66  Cal.  502. 

The  president  and  secretary  of  the  board  of  trus- 
tees of  an  educational  institution  have  no  implied 
power  to  make  a  deed  of  its  real  estate.  Mott  v. 
Danville  Seminary,  129  IlL  406. 


1891. 


Wait  t.  Nabhua  Abmory  Association. 
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Walworth  County  Bank  v.  Farmers  L.  <fc  T.  Co. 
14  Wis.  825. 

The  case  of  Smith  ▼.  Smith,  62  D].  498,  cited 
by  plaintiff,  comes  from  the  State  of  Illinois, 
which  is  solitary  and  alone  in  its  announce- 
ment on  this  matter. 

Cook,  Stock  &  Stockholders,  ^  716. 

In  this  State,  the  legal  head  of  the  corpora- 
tion is  the  board  of  directors,  by  statute. 


Gen.  Laws.  chap.  148,  §  8. 

Whoever  contracts  with  the  president  stands 
charged  with  the  knowledge  that,  saving  to 
preside,  his  duties  are  confined  to  those  things 
specified  by  the  by-laws,  votes  of  the  directors, 
and  to  such  matters  as  by  usage  and  knowledge 
the  directors  have  sanctioned. 

The  only  source  of  knowledge  of  the  presi- 
dent's authority,  outside  of  presiding  at  meet- 


Ttae  president  and  cashier  of  a  liank  have  as  such 
no  power  to  execute  a  mortffagre  or  conveyance  of 
its  real  estate.  Lei; gett  v.  New  Jersey  Mfg.  &  Bk^. 
Co.  1  N.  J.  Bq.  641. 

But  where  the  resolution  of  a  development  com- 
pany gave  the  president  power  to  convey  town 
lots  to  '*  purotiasers  at  his  discretion  "  he  was  au- 
thorized to  make  a  conveyance  as  a  donation  for 
county  buildings.    State  v.  Glenn.  18  Nev.  34. 

Ab  to  mortgage*, 

A  by-law  giving  the  president  of  a  railroad  com- 
pany power  to  act  as  its  business  and  financial 
a^ent  does  not  authorize  him  to  mortgage  a  loco- 
motive to  secure  a  corporate  debt.  Luse  v.  Isth- 
mus Transit  Ry.  Co,  6  Or.  125. 

The  president,  who  is  also  treasurer  and  general 
manager  of  a  manufacturinip  company,  has  no  im- 
plied authority  to  mortgage  all  the  personal  prop- 
erty of  the  corporation,  although  he  owned  nearly 
all  the  stock.  England  v.  Dearborn,  2  New  Eng. 
Rep.  587, 141  Mass.  500. 

A  mortgage  of  all  the  personal  property  of  a  cor- 
poration except  its  book  accounts  to  secure  pay- 
ment of  a  pre-existing  debt  is  not  within  the  im- 
plied powers  of  the  president  and  treasurer  without 
authority  of  the  directors.  England  v.  Dearborn, 
2  New  Eng.  Rep.  587, 141  Mass.  590. 

But  the  authority  of  the  president  of  a  manufac- 
turing corporation  to  execute  a  mortgag'e  may  be 
inferred  from  the  conduct  or  acquiescence  of  the 
directors.    Sherman  v.  Fitch,  98  Mass.  50, 

A  resolution  authorizing  the  president  and  sec- 
retary of  a  mining  company  to  borrow  money  on  a 
mortgage  to  pay  debts  will  not  authorize  them  to 
make  a  mortgage  to  the  president  to  pay  claims 
against  the  company  which  had  been  bought  by 
his  firm.  Davis  v.  Rock  Creek.  L.  F.  &  M.  Co.  55 
Cal.  360,  86  Am.  Rep.  40. 

A  mortgage  executed  by  the  president  and  secre- 
tary of  a  mining  company  without  a  resolution  of 
the  board  of  directors,  though  ratified  by  the  hold- 
ers of  two  thirds  of  the  stock,  is  void  under  a  stat- 
ute providing  that  the  powers  of  a  corporation 
must  be  exercised  and  its  property  controlled  by  a 
board  of  directors,  and  the  decision  of  a  majority 
duly  assembled  shall  be  valid  as  a  corporate  act. 
Alta  Silver  Mln.  Co.  v.  Alta  Placer  Mln.  Co.  78  CaL 

A»  to  admiseions  and  representations. 

The  admissions  of  the  president  of  a  bank  cannot 
create  a  liability  against  it.  Henry  v.  Northern 
Bank  of  Ala.  63  Ala.  527. 

The  president  of  a  bank  has  no  implied  power  to 
bind  it  by  admissions  so  as  to  release  the  maker  of 
a  note  from  his  legal  responsibility  to  the  bank. 
Hodge  V.  Richmond  First  Nat.  Bank,  22  Gratt.  51. 

But  the  admission  of  the  president  of  a  corpora- 
tion, who  manacres  its  business  affairs,  as  to  the 
correctness  of  an  account  and  his  promise  to  pay 
it  are  binding  on  the  corporation.  Dobbins  v. 
Pyrolusite  Manganese  Co.  75  Ga.  460. 

The  admission  of  the  president  of  a  railroad  com- 
pany at  Its  main  office  on  refusing  to  pay  a  claim 
upon  a  contract  which  he  had  power  to  make  may 
be  regarded  as  within  the  scope  of  his  authority. 
Chicago,  B.  A  Q.  R.  Co.  v.  Coleman,  18  III.  297. 

The  president  of  a  railroad  company  has  pre- 
14  L.  R.  A. 


sumptlve  authority  to  make  representations  as  to 
the  location  of  the  proposed  line  to  persons  who 
are  asked  to  vote  a  tax  for  its  benefit.  Curry  v. 
Decatur  County,  61  Iowa,  71. 

Ab  to  settlement  or  surrender  of  claims. 

The  promise  of  the  president  of  a  mining  com- 
pany to  pay  money  borrowed  by  its  superintend- 
ent was  conceded  not  to  bind  the  corporation. 
Union  Gold  Mln.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  665. 

The  president  of  a  loan  and  trust  company  has 
presumptive  power  to  settle  with  an  agent  who  has 
been  employed  for  many  years  in  which  he  has 
dealt  with  the  president  alone.  Farmers  Loan  & 
T.  Co.  V.  Mann,  4  Robt.  366. 

The  president  of  a  bank  has  as  such  no  power  to 
make  an  accord  and  satisfaction.  First  Nat.  Bank 
of  Wellsburg  v.  Kimberlands,  16  W.  Va.  678. 

But  under  ordinary  circumstances  he  has  power 
to  receive  payment  of  a  note  or  of  a  judgment  re- 
covered upon  It  on  behalf  of  the  bank  and  give  a 
satisfaction  of  such  Judgment.  Booth  v.  Farmers 
&  M.  Nat.  Bank,  50  N.  Y.  896. 

The  president  of  a  quarry  company,  who  is  in  the 
habit  of  making  sales  and  collections,  may  satisfy 
a  debt  by  taking  a  note  payable  to  him  **or  order*^ 
In  **full  satisfaction."  Dougherty  v.  Hunter,  64 
Pa.  380. 

The  refusal  of  the  president  of  a  mining  corpo- 
ration to  accept  a  tender  of  money  at  the  office  of 
the  company  during  business  hours  is  the  act  of  the 
corporation.  Mitchell  v.  Vermont  Copper  Mln. 
Co.  67  N.  Y.  280. 

The  president,  who  is  also  the  superintendent  of 
a  corporation,  with  power  to  buy  and  sell  material 
and  make  all  contracts  for  the  same  and  for  work, 
has  authority  to  make  a  valid  release  of  a  contract 
for  the  sale  of  its  manufactures.  Indianapolis 
Rolling  Mill  Co.  v.  St.  Louis,  Ft.  8.  &  W.  R.  Co.  120 
U.  S.256,80L.  ed.639. 

But  unrestricted  authority  to  the  president  and 
cashier  of  a  bank  to  do  its  business  does  not  include 
power  to  surrender  a  note  owned  by  the  bank  for 
an  individual  debt  of  one  of  them.  Rhodes  v. 
Webb,  24  Minn.  238, 

And  an  agrreement  by  them  that  the  indorser  of  a 
note  shall  not  be  liable  upon  it  to  the  bank  does 
not  bind  the  bank.  Rank  of  United  States  v.  Dunn, 
31  n.  S.  6  Pet.  61,  8  L.  ed.  816. 

Nor  has  the  president  of  a  bank  any  authority 
to  promise  that  the  maker  of  paper  which  he  dis- 
counts need  not  pay  it,  or  that  the  bank  will  not 
enforce  it  against  him.  First  Nat  Bank  of  White- 
hall V.  Tlsdale,  18  Hun,  161. 

Neither  has  the  president  of  an  insurance  com- 
pany any  power  to  agree  that  a  premium  note 
shall  be  surrendered  at  maturity.  Brouwer  v. 
Appleby,  1  Sandf .  160. 

But  the  president  of  a  bank  taking  a  new  note  m 
settlement  of  matured  paper  acts  within  the  ap- 
parent scope  of  his  authority  so  as  to  bind  the 
bank.  Cake  v.  Pottsvllle  Bank,  8  Cent.  Rep.  992, 
116  Pa.  264. 

And  the  president  of  an  insurance  corporation 
has  power  to  extend  the  time  for  redemption  on 
foreclosure  of  a  mortgage  upon  property  in  a 
State  distant  from  the  company^s  headquarters. 
Union  Mut.  L.  Ins.  Co.  v.  White,  106  111.  67. 
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ings,  was  in  the  by-laws,  and  the  votes  of  the 
directors. 

The  evidence  was  competent  as  in  harmony 
with  Qeo.  Laws,  chap.  148,  §  8,  and  even 
though  it  had  limited  the  management  more 
than  the  general  law.  it  might  have  been  com- 
petent as  one  piece  of  evidence,  not  controlling, 
to  be  given  to  the  jury  with  proper  qualifica- 
tions in  the  instructions. 

Mahoney  Min.  Co.  v.  Anglo- California  Bank, 
104  U.  8.  192,  26  L.  ed.  707;  Commercial  MuU 


M.  Ins,  Co,  V.  Union  Mut,  Ins,  Co.  of  N,  F.  60 
U.  8.  19  How.  822,  16  L.  ed.  688. 

The  powers  of  a  corporation  shall  be  exer- 
cised in  the  manner  provided  by  Gen.  Laws, 
chap.  148.  g  8. 

CJiarlestown  Boot  d  Shoe  Co,  v.  Dunsmore, 
60  N.  H.  85. 

It  must  be  shown,  moreover,  that  the  busi- 
ness has  been  actually  confided  to  an  officer  by 
vote  or  well* recognized  usage. 

Coehecho  Nal.  Bankv,  UaskeU,  61  N.  H.  121. 


The  president  of  an  Insurance  company  has  I 
power  to  bind  it  in  waiving  conditions  in  a  policy. 
Hayner  v.  American  Popular  L.  Ins.  Co.  8  Jones  & 
S.266. 

But  under  a  statute  provldinir  that  he  with  one 
third  of  the  directors  shall  constitute  a  quorum 
and  transact  business,  he  has  no  power  to  dispense 
with  the  preliminary  proofs  of  loss.  Dawes  v. 
North  River  Ins.  Co.  7  Cow.  M2. 

The  president  and  secretary  of  a  hydraulic  com- 
pany have  authority  to  agree  for  the  corporation 
on  an  arbitration  as  to  damagres  for  the  flowage  of 
land  by  its  dam.  Fitch  v.  Constantine  Hydraulic 
Co.  44  Mich.  74. 

As  to  ItUoation  and  employment  of  attorneys. 

In  the  absence  of  proof  to  the  contrary,  it  must 
be  assumed  that  the  president  of  a  bank  was  duly 
authorized  to  Institute  and  carry  on  a  legal  pro- 
ceeding to  enforce  a  claim  of  the  bank.  Mumf  ord 
V.  Hawkins,  6  Denio,  865. 

The  president  of  a  manufacturing  company, 
who  is  also  a  trustee,  may  bring  an  action  in  the 
name  of  the  company  without  authority  of  the 
board  of  trustees,  to  prevent  or  obtain  an  account- 
ing for  the  conversion  of  corporate  funds  by  a  ma- 
jority of  the  trustees.  Becamier  Mfg.  Co.  v.  Sey- 
mour. 5  N.  r.  Supp.  648. 

The  president  of  a  water  company  has  authority 
to  institute  a  suit  for  an  injunction  against  the  use 
of  water  belonging  to  the  company.  Beno  Water 
Co.  V.  Leete,  17  Kev.  203. 

The  president  of  an  oil  and  land  company,  doing 
a  large  amount  of  business  in  which  frequent  litt- 
gationsiare  necessary,  has  implied  authority  to 
employ  counsel  to  obtain  a  writ  of  error  from  a 
Judgment  against  the  corporation  and  also  to  dis- 
miss such  writ  of  error.  Colman  v.  West  Virginia 
O.  &  O.  L.  Co.  85  W.fcVa.  148. 

On  the  other  hand,  it  is  held  that  the  president 
of  a  manufacturing  company  has  no  authority  as 
such  to  commence  an  action  in  the  name  of  the 
corporation.  Ashuelot  Mfg.  Co.  v.  Marsh.  1  Cush. 
607. 

The  president  of  a  corporation  (infant  asylum), 
who  is  shown  to  control  litigation  of  the  corpora- 
tion, has  power  to  employ  an  attorney  for  the  com- 
pany. Potter  v.  New  York  Infant  Asylum,  44  Hun. 
887. 

The  employment  of  an  attorney  by  the  president 
of  a  bank  was  held  suflBcient  without  any  formal 
resolution  of  the  board  of  directors,  where  the 
court  was  satisfied  that  the  directors  must  have 
been  aware  of  the  proceedings  taken  by  the  attor- 
ney. American  Ins.  Co.  v.  Oakley,  0  Paige,  486^  4 
L.  ed.  788, 88  Am.  Dec.  561. 

The  employment  of  attorneys  for  a  corporation 
is  within  the  power  given  to  its  president  by  by- 
laws making  it  his  duty  to  exercise  a  general  su- 
pervision over  its  entire  business,  and  providing 
that  all  the  property  of  the  company  shall  be  un- 
der his  controL  Wetherbee  v.  Fitch,  4  West.  Rep. 
SW,  117  lU.  67. 

The  president  of  a  railroad  company  can  bind  it 
by  employing  attorneys  without  any  contract  un- 
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der  seal  or  other  formal  action  by  the  directory. 
Davis  V.  Memphis  City  R.  Co.  2S  Fed.  Bep.  888. 

On  the  other  hand,  it  has  been  held  that  the  presi- 
dent of  a  cemetery  association  cannot,  without 
authority  of  the  board  of  directors,  employ  an  at- 
torney to  relieve  the  corporation  by  legal  proceed- 
ings from  the  payment  of  a  drainage  tax.  Bright 
V.  Metairie  Cemetery  Asso.  38  La.  Ann.  68. 

And  the  president  of  a  savings  bank  cannot  au- 
thorize an  attorney  to  accept  service  on  the  bank 
when  the  corporation  is  accustomed  to  appoint  at- 
tomejrs  by  vote  of  the  directors.  Bridgeport  Sav. 
Bank  v.  Eldredge,  28  Conn.  556. 

The  president  of  a  bank  in  employing  an  agent 
to  bring  suit  upon  a  draft  deposited  with  the  bank 
for  collection  is  not  the  agent  of  his  own  bank  so 
as  to  render  it  liable  to  such  attorney  for  false 
representations  of  the  president.  Ryan  v.  Manu- 
facturers &  M.  Bank,  0  Daly,  808. 

The  president  of  a  corporation  has  not  implied 
authority  to  confess  Judgment  against  it  or  execute 
a  warrant  of  attorney  empowering  another  so  to 
do.  Joliet  Electric  L.  &  P.  Co.  v.  Ingalls,  S3  Ul. 
App.  45;  Stokes  v.  New  Jersey  Pottery  Co.  46  N.  J. 
L.  237;  Thew  v.  Porcelain  Mfg.  Co.  6  8.  C.  416. 

Neither  have  the  president  and  treasurer  to- 
gether. Adams  v.  Cross  Wood  Print.  Co.  27  111. 
App.  818. 

But  in  one  case  it  was  held  that  the  president  of 
a  mining  company  being  the  proper  person  on 
whom  to  serve  process  and  to  defend  an  action 
might  confess  Judgment  therein  where  it  was  com- 
menced by  process.  Chamberlln  v.  Mammoth  Min. 
Co.  20  Mo.  96. 

In  a  later  case  in  the  same  State  a  Judgment  con- 
fessed on  a  note  by  the  president  of  a  corporation 
without  service  of  process  and  without  stating  the 
consideration  was  said  to  be  void,  but  without 
stating  the  reason.  McMurray  v.  St.  LouIf  Oil 
Mfg.  Co.  88  Mo.  877. 

Vice-%nveident, 

The  vice-president  of  a  corporation  may  act  on 
the  death  of  the  president,  although  the  law  does 
not  expressly  provide  for  any  vice-president,  but 
mentions  simply  a  president  and  other  oflBcers. 
Colman  v.  West  Virginia  O.  &  O.  L.  Co.  25  W.  Va. 
148. 

The  vice-president  of  a  corporation  may  act  as 
president  in  signing  a  deed  if  there  is  no  pressident. 
Smith  V.  Smith,  62  IlL  483. 

The  vice-president  of  a  corporation  has  no  im- 
plied power  to  appoint  agents  to  protect  its  lands 
or  to  sell  its  lands  and  timber.  Chicago  &  N.  W.  R. 
Co.  V.  James,  22  Wis.  194. 

But  where  he  has  for  years  been  in  the  habit  of 
appointinir  local  airents  to  look  after  its  timber 
lands  he  may  be  presumed  to  have  authority  to 
appoint  such  an  agent.  Chicago  &  N.  W.  R.  Co.  v. 
James,  24  Wis.  :^. 

The  vice-president  of  a  bank  authorised  to  pay 
its  debts  and  give  security  for  such  debts,  when 
authorized  by  law,  has  power  to  turn  over  collater- 
al securities  to  a  county  treasurer  as  security  for  a 
deposit  of  public  moneys.  Richards  v.  Osceola,  7\^ 
Iowa,  707.  B.  A.  R. 
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Blodu^eitf  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  have  no  ground  of  complaint, 
for»  even  if  the  by-laws  were  Improperly  ad- 
mitted for  the  purpose  of  showing  that  the 
president  had  no  power  to  make  contracts  in 
Its  behalf  without  the  sanction  of  the  directors, 
it  does  not  show  sufficient  cause  for  setting 
aside  the  verdict.  The  evidence  for  the  plain- 
tiifs  simply  tended  to  show  that  they  were  em- 
ployed by  the^president  to  prepare  plans  and 
specifications  for  the  proposed  armory,  and 
that  he  assumed  to  act  tor  the  corporation,  but 
there  was  no  evidence  that  the  corporation  in 
any  way  authorized  him  to  procure  such  plans 
and  specifications,  nor  was  there  any  evidence 
of  such  authority  on  his  part  from  any  source 
unless  it  could  be  implied  from  his  office.  But 
no  such  authority  is  incident  to  the  office.  The 
directors,  and  not  the  president,  have  the  pow- 
ers of  the  corporation,  and  exercise  an  orig- 
inal, rather  than  a  delegated,  authority;  and 
the  president  has  no  implied  authority,  as  such, 
to  act  as  the  agent  of  the  corporation,  but, 
like  other  agents,  he  must  derive  his  power 


from  the  board  of  directors,  or  from  the  cor- 
poration. Gen.  Laws,  chap.  148,  §  8;  Morrill 
V.  BoBlon  A  M.  R,  Co,  58  K  H.  68;  Charles- 
tovm  Boot  A  Shoe  Co.  v.  Dunsmore,  60  N.  H. 
ai,  86;  Ooodspeed  v.  East  Haddam  Bank,  22 
Conn.  680-558:  Methane  v.  Manchester  <Sk  U  R. 
Corp.  Ill  Mass.  75;  Waltoorth  County  Bank  v. 
Farmers  L,  db  T.  Co,  14  Wis.  825;  Titu»  v. 
Cairo  A  F.  R,  Co,  87  N.  J.  L.  98, 102;  BurnU 
V.  Nahant  Bank,  2  Met.  168;  ML  Sterling 
Tump.  R,  Co,  V.  Looney,  1  Met.  (Ky.)  550; 
Pierce,  Railroads,  82-^:  2  Morawetz,  Priv. 
Corp.  §  587;  Cook,  Stock  &  Stockholders, 
§716. 

The  by-law  put  in  evidence  was  therefore 
but  the  statement  of  the  general  rule  of  law 
which  obtains  in  such  cases,  and,  if  wrongly 
admitted,  it  is  not  susceptible  of  perception 
how  the  verdict  could  have  been  improperly 
influenced  or  the  plaintiffs  in  any  manner  prej- 
udiced by  putting  in  evidence  precisely  what 
the  jury  must  have  been  instructed  as  matter 
of  law  ff  the  evidence  had  been  excluded. 

Exceptions  overruled. 

Clark,  J, ,  did  not  sit;  the  others  concurred. 
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F.  E.  ALLEN.  Respt,, 

V. 

William  A.  WEBER  et  al„  AppU. 
Wis...... 
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1*  A  boundary  deaerlbed  as  numiii^ 
**to  low-water  mark,  thenoe  northerlj- 
alongj^  the  low-water  mark**  of  a  pond  or 
river,  fixes  that  mark  as  the  permanent  bound- 
ary and  does  not  convey  any  land  below  the 
water  mark. 

8.  A  statute  declaring  a  stream  to  be 
navigable  cannot  affect  the  existing  rights  of 
individuals  as  fixed  by  their  deeds. 

8«  Thatthe  object  of  the  purchase  of  a 
strip  of  land  was  to  build  ice-houses 
thereon  cannot  affect  the  construction  of  the 
deed  so  as  to  extend  the  boundary  below  low- 
water  mark  where  it  is  expressly  fixed  by  the 
language  of  the  deed. 

4.  The  reservation  of  the  right  of  How- 
age  on  convesranoe  of  land  bounded 
bgr  lc»W' water  mark  and  bordering  on  a  dam 
does  not  imply  any  extension  of  the  boundary 
below  such  mark  where  there  is  a  margin  be- 
tween high  and  low  water  marks  to  which  the 
right  of  flowage  may  apply. 

(November  17, 18n.) 

APPEAL  by  defeDdants  from  a  Judgment  of 
the  Circuit  Court  for  Waukesha  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendants  from  cutting  ice  upon  a 
certain  pond  and  for  an  accountme  of  profits 
realized  from  ice  cut  and  sold.  Affirmed. 
The  facts  sulBcienlly  appear  in  the  opinion. 
Messrs.  Ryan  ft  mertout  for  appellants: 


NOTS.— As  to  ownership  of  ice  in  its  natural 
state  on  the  river  or  pond  where  it  formed,  see 
noU  to  Brown  y.  Cunningham  (Iowa)  12  L.  R.  A. 

UL.H.A. 


When  lands  conveyed  by  deed  extend  to  and 
cover  the  banks  of  a  navigable  stream,  the 
presumption  is  that  the  intention  vras  to  con- 
vey all  of  the  rights  of  the  grantors  to  the  bed 
of  the  stream  to  the  center  thereof. 

Jones  V.  Pettibone,  2  Wis.  808;  Wright  v. 
Day,  hS  Wis.  260;  PeUibone  v.  Hamilton,  40 
Wis.  402;  Kneeland  v.  Van  Valkenburgh,  46 
Wis.  487.  83  Am.  Rep.  719;  Norcross  v.  6Hf- 
fiths,  65  Wis.  599,  56  Am.  Rep.  642;  Dovaston 
V.  Pain,  2  H.  Bl.  527,  2  Smith,  Lead.  Cas. 
4th  Am.  ed.  90;  Codman  v.  Evans,  1  Allen, 
446;  Bay  City  Gas  Light  Co,  v.  Industrial 
Works,  28  Mich.  188. 

Even  if  Fox  River  was  not  a  navigable 
stream  it  does  not  change  the  rule  which  we 
contend  for  in  connection  with  navigable 
streams.  It  is  held  that  a  grant  of  land 
bounded  by  a  non- navigable  stream  extends  to 
the  thread  of  the  stream. 

Noreross  v.  Griffiths.  65  Wis.  599,  56  Am. 
Rep.  642;  Ex  parte  Jennings,  6  Cow.  518,  Id 
Am.  Dec.  447;  Case  v.  Haight,  3  Wend.  685: 
Canal  Comrs,  v.  People,  5  Wend  448;  People 
V.  Canal  Appraisers,  18  Wend.  371:  Starr  v. 
Child,  20  Wend.  152;  Walton  v.  Tifft,  14  Barb. 
219;  Lowndes  v.  Diekerson,  84  Barb.  592;  Va- 
riek  v.  Smith,  5  Paige,  148,  8  L.  ed.  668,  2S 
Am.  Dec.  417;  Ingraham  v.  Wilkinson,  4  Pick. 
269,  16  Am.  Dec.  842;  Home  v.  Richards,  4 
Call,  441,  2  Am.  Dec.  574. 

The  appellants  had  the  right  to  use  the  river 
for  fishing,  fowling,  rowing,  skating,  cutting 
ice  for  use  or  sale. 

Wood  V.  Fowler,  26  Kan.  682,  40  Am.  Rep. 
880;  Hittinger  v.  Eames,  121  Mass.  589;  Gage 
V.  Steinkrauss,  181  Mass.  222;  RatoeU  v.  Doyle, 
181  Mass.  474;  People's  Ire  Co.  v.  Davenport, 


As  to  eflTect  of  bounding  a  grant  of  land  on  a 
stream,  see  note  to  Chandas  v.  Mack'(Wis.)  10  L.. 
K.A.  207. 
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149  Mass.  822;  Drasiaw  v.  Bockport  Ice  Co,  77 
Me.  100;  Woodman  v.  Pitman,  79  Me.  456,  1 
Am.  St.  Rep.  842;  State  v.  PoUmeyer,  88  Ind. 
402,  5  Am.  Rep.  224;  Mill  River  Woolen  Mfg. 
Co.  V.  Smith,  84  Coon.  462;  MarshaU  v.  Petei^s, 
12  How.  Pr.  218;  Myer  v.  Whitaker,  55  How. 
Pr.  876;  Higging  v.  Kmterer,  41  Mich.  818,  82 
Am.  Rep.  160;  Peaple'e  Ice  Co,  v.  The  Excelsior, 
44  Mich.  229, 88  Am.  Rep.  246:  Paine  y.  Woods, 
108  Mass.  178;  Oage  v.  Steinkrauss,  181  Mass. 
222;  Washington  Ice  Co,  v.  Shortall,  101  III.  46, 
40  Am.  Rep.  196. 

Mr.  C.  E.  Armin,  for  respondent: 

It  is  a  fact,  notwithstanding  the  Act  of  the 
Legislature,  that  the  Fox  River  from  Wauke- 
sha to  Waterford  is  not  a  navigable  stream  in 
the  true  sense  of  that  term,  and  would  not 
during  much  of  the  year  float  a  birch-bark 
-canoe,  and  it  cannot  be  presumed  that  the  sole 
object  of  the  Legislature  was  to  interfere  with 
vested  rights.  The  Legislature  cannot,  by  de- 
claring a  non-navigable  stream  navigable,  de- 
vest previously  acquired  rights  without  com- 
pensation. 

Morgan  v.  King,  85  N.  Y.  458,  91  Am.  Dec. 
^8,  and  cases  cited  in  note  to  same. 

The  ownership  of  lands  on  the  bank  and 
under  the  water  next  thereto,  may  be  several. 

Smith  V.  ^brd,  48  Wis.  159. 

When  a  call  in  a  deed  carried  the  line  east 
to  Pine  Greek:  thence  northeasterly  up  the 
west  bank  of  Pine  Creek  to  the  place  of  begin- 
ning,—held  the  land  conveyed  only  extended 
to  the  west  bank  of  the  creek  and  not  to  the 
middle  of  the  stream. 

Murphy  V.  Copeland,  51  Iowa,  515,  58  Iowa, 
409,  48  Am.  Rep.  118,  and  cases  there  cited. 

One  whose  premises  arc  bounded  by  the 
bank  of  a  river  is  not  a  riparian  proprietor  and 
has  not  the  rights  of  one. 

Greene  v.  Aunnemac/ier,  86  Wis.  50. 

Bounds  along  or  to  a  bank  exclude  river 
bed. 

ffalsey  v.  McCormick,  18  N.  Y.  296;  People 
V.  Madison  County  Suprs,  125  111.  9. 

Conveyances  of  land  covered  by  a  mill-pond 
as  far  as  high-water  mark  cover  all  of  Uie  bed 
overflowed. 

Jones  V.  Parker,  99  N.  C.  18. 

A  non-navigable  inland  lake  is  the  subject  of 
private  ownership,  and  when  it  so  owned 
neither  the  public  nor  an  owner  of  adjacent 
lands  whose  title  extends  only  to  the  margin 
thereof,  has  a  right  to  boat  thereon  or  to  take 
fish  from  its  waters. 

Lemdeck  v.  JVye,  8  L.  R.  A.  578,  47  Ohio  St. 
886. 

Where  in  the  conveyance  of  a  mill-lot  be- 
ginning, etc.,  and  running  eastward! v  to  the 
Oenesee  River;  thence  northwardly  along  the 
shore  of  said  river  to  Buffalo  Street,  etc.,--held, 
that  no  part  of  the  bed  of  the  river  passed 
under  the  conveyance,  but  that  the  grantee 
took  only  to  low-water  mark. 

Child  V.  Starr,  4  Hill,  869;  Halsey  v.  Mc- 
Cormick,  18  N.  Y.  296;  Cook  v.  McClure,  68 
N.  Y.  487,  17  Am.  Rep.  270. 

Ice  formed  on  water  belongs  to  the  owner  of 
the  stream  or  to  the  riparian  owners  in  pro- 
portion. 

Brantley,  Pers.  Prop.  §98;  Lawson.  Rights, 
Rem.  &  l4.  g  1845.  •      «      ' 
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Orion*  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  is  the  owner  of  that  part  of 
the  N.  E  i  of  section  8,  township  6,  ranee  19 
E.,  which  is  known  as  the  '*  Saratoga  Mills 
Property,"  at  Waukesha,  and  of  that  portion 
of  the  mill  reserve  and  water  used  in  connec- 
tion therewith  on  the  Fox  River  not  heretofore 
conveyed  to  others.  The  appellants  are  the 
owners  of  a  strip  of  land  containing  about  two 
acres  on  the  westerly  side  of  the  mill-pond  of 
the  plaintiff,  on  which  they  have  erected  an 
ice-house  for  the  storage  of  ice  cut  from  Fox 
River  or  said  mill-pond,  for  the  use  of  Bethesda 
Brewery,  and  for  other  purposes.  This  strip 
is  described  in  their  deeds  as  follows:  "Be- 
ginning at  a  point  on  the  center  of  Union 
Street,  where  tne  same  presumably  intersects 
the  easterly  line  of  lot  4,  in  the  northwest  addi- 
tion to  the  plat  of  Prairieville  [now  village  of 
Waukesha];  thence  running  easterly  on  the 
continuation  of  the  center  line  of  Union  Street 
to  low-water  mark,  on  the  west  side  of  Fox 
River;  thence  running  northerly  along  the 
low- water  mark  on  the  said  westerlv  side  of  Fox 
River  to  the  town  line,  where  said  town  line 
presumably  intersects  and  divides  the  towns 
of  Pewaukee  and  Waukesha;  thence  running 
west  alone  the  said  town  line  to  the  northeast 
comer  of  block  X;  thence  southerly  along  the 
east  line  of  said  block  X,  and  southerly  along 
the  corner  of  said  block  X  (or  the  center  of 
Union  Street),  being  the  place  of  beginning; 
containing  two  acres,  be  the  same  more  or 
less."  The  respondent  brings  this  suit  to  re- 
strain the  appellants  from  cutting  ice  on  said 
mill-pond,  and  for  an  accounting  of  ice  already 
taken  away  from  said  pond.  His  action  is 
predicated  upon  his  ownership  of  the  bed  of 
Uie  river  or  pond,  and  to  low-water  mark  on 
the  west  side  thereof,  the  east  line  of  the 
appellants'  land.  The  appellants  defend  (1)  as 
the  owners  of  the  fee  in  the  soil  covered  by  the 
river  or  pond  to  the  center  thread  thereof,  by 
virtue  of  the  above  description  of  their  strip  of 
land  on  the  west  side  of  said  river  or  pond; 
(2)  as  riparian  owners  of  the  shore  of  said 
river  or  pond  as  a  navigable  stream;  (8)  on  the 
ground  that  the  purchase  and  ownership  of 
the  said  strip  of  land  were  solely  for  the  pur- 
pose of  building  ice-houses  thereon,  and  to 
obtain  ice  from  said  pond.  The  judgment  is 
that  the  plaintiff  is  the  owner  in  fee  of  all  that 
portion  of  the  bed  of  Fox  River  embraced 
within  the  limits  of  the  mill  reserve  in  the 
town  of  Waukesha,  and  was  at  the  commence- 
ment of  the  action,  and  that  the  east  boundary 
of  the  lands  owned  by  the  defendants  upon  the 
west  side  of  Fox  River  is  limited  to  low-water 
mark  upon  the  westerly  side  of  Fox  River, 
and  that  by  the  conveyance  they  took  no  Utle 
in  fee  as  riparian  proprietors  to  any  part  or 
portion  of  the  bed  of  said  Fox  River  easterly 
from  the  line  fixed  in  said  deed  as  low-water 
mark,  on  the  west  side  of  Fox  River.  It  is 
further  adjudged  that  the  plaintiff  recover  of 
and  from  the  defendants  his  damages,  assessed 
at  the  sum  of  six  cents,  and  his  costs,  etc.,  and 
that  the  injunction  be  dissolved.  The  mills 
and  mill-pond  at  Waukesha  are  so  ancient  that 
in  all  the  later  conveyances  the  pond  is  called 
the  "  Fox  River"  at  that  place,  and  the  low- 


1891. 


Allbn  t.  Wbbhb. 


868 


water  mark  of  tbe  river  means  the  low-water 
mark  of  tbe  p6nd.  The  above-stated  defenses 
constitute  tbe  points  made  b^  tbe  learned  coun- 
sel of  tbe  appellants  on  tbis  appeal  from  tbe 
■above  judgment,  and  tbej  will  be  considered 
in  their  order. 

1.  Tbe  above  description  in  the  convcvances 
to  tbe  appellants  makes  their  strip  of  land 
•extend  to  tbe  center  of  tbe  pond.  The  descrip- 
tion of  their  east  line  is  peculiar.  It  is  "tbe 
continuation  of  the  center  line  of  said  Union 
Street  to  tbe  low- water  mark  on  the  west  side 
of  Fox  River;  thence  northerly  along  the  low- 
water  mark  on  tbe  said  westerly  side  of  Fox 
River  to  tbe  town  line."  etc.  Tbe  doctrine 
■asserted  bv  tbe  learned  counsel,  that  as  to 
lands  whicn  extend  to  and  cover  tbe  banks  of 
navigable  streams,  tbe  presumption  is  that  it 
was  tbe  intention  to  convey  all  tbe  rights  of 
the  grantors  to  tbe  bed  of  tbe  stream  to  tbe 
•center  thereof,  is  undoubtedly  correct.  But 
tbis  a  mere  presumption,  and  may  be  rebutted 
by  tbe  strong  language  of  the  deed,  cleariy 
indicating  the  intention  to  establish  the  line  at 
tbe  margin  of  tbe  stream.  There  could  be  no 
language  of  description  more  clearly  indicating 
tbe  exact  line  than  is  found  in  the  conveyances 
•of  this  strip  of  land:  *'To  low-water  mark; 
thence  northerly  alon^  the  low- water  mark." 
This  language  could  have  no  other  meaning 
than  to  indicate  tbe  intention  of  the  grantors 
to  limit  the  premises,  and  establish  their  bound- 
ary at  that  line  "along  low -water  mark."  In 
principle  this  case  is  decided  in  Oreene  v.  Nun- 
nemaeker,  36  Wis.  60.  That  was  a  case  for 
abatement  of  the  nuisance  created  by  a  distil- 
lery. One  part  of  tbe  damages  was  for  cor- 
rupting the  waters  of  tbe  Einnickinnic  River, 
and  rendering  them  unfit  for  use  by  tbe  plain- 
tiif  as  a  riparian  proprietor  on  said  river.  The 
deed  by  which  the  plaintiff  held  his  premises 
described  his  land  as  ' '  running  along  tbe  bank  " 
of  said  river.  The  present  chief  justice  said 
in  bis  opinion:  "For,  according  to  tbe  de- 
scription of  tbe  premises  as  given  in  the  deed, 
there  is  reason  for  saying  that  they  are  limited 
to  the  river  bank,  and  do  not  inVact  include 
tbe  bed  of  tbe  stream  or  the  waters  of  the 
aame."  Chief  Jvstice  Ryan,  then  at  the  bar, 
was  counsel  for  tbe  appellant,  and  cited  tbe 
following  authorities  to  tbe  point  that  tbe  de- 
scription of  plaintiff's  land  hmits  the  same  to 
the  bank  of  tbe  creek:  An  jr.  Watercourses, 
^§  8,  26;  Cary  v.  Daniels,  5  Met.  286;  Oritten- 
t<m  V.  Alger,  11  Met.  281;  Stan*  v.  Child,  20 
Wend.  149,  4  Hill,  869;  Batch  v.  DicigM.  17 
Mass,  289,  9  Am.  Dec.  145;  Starr  v.  Child,  5 
Denio,  599.  Tbis  shows  that  the  point  was 
well  considered  bjr  tbe  court.  The  language 
"along  the  bank "  is  not  as  certain  and  specific 
as  tbe  language  "along  low-water  mark." 

In  the  following  cases  the  line  is  limited  by 
the  description,  and  no  part  of  the  bed  of  tbe 
stream  is  conveyed:  "Thence  northeasterly 
up  tbe  west  bank  of  Pine  Creek."  Murphy  v. 
Copeland,  51  Iowa,  515.  58  Iowa,  409,  48  Am. 
Rep.  118,  and  cases  cited.  "  To  and  along  tbe 
bank."  Balaey  v.  MeCormick,  13  N.  Y.  296; 
People  V.  Madison  County  Suprs.  125  111.  9. 
"As  far  as  high-water  mark,"  is  tbe  outer  line 
of  the  overflow  of  a  mill-pond,  so  described  in 
the  conveyance,  Jones  v.  Parker,  99  N.  C.  18. 
"To  tbe  (Jenesee  River;  thence  northwardly 
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along  the  shore  of  said  river."  JS^rr  v.  Child, 
supra.  In  Murphy  v.  Copeland,  supra,  it  was 
held  that  "along  the  bank"  was  equivalent  to 
"along  low-water  mark;"  and  the  same  in 
HaUey  v.  MeComiick,  supra.  In  Cook  v.  Mc^ 
Clure,  58  N.  Y.  437,  17  Am.  Rep.  270.  the 
language  is:  "  To  a  stake  near  tbe  high -water 
mark  of  tbe  pond,  running  thence  along  the 
high- water  mark  of  said  pond  to,"  etc.— and 
it  was  held  that  the  line  was  limited  at  high- 
water  mark,  and  would  not  extend  even  to 
low-water  mark.  Tbis  case  is  exactly  in  point. 
In  Bradford  v.  Cressey,  45  Me.  9.  tbe  language 
is:  **  Tbence  east  until  it  strikes  tbe  creek  on 
which  tbe  mill  stands;  tbence  southwesterly 
on  tbe  west  bank  of  said  creek."  and  it  was 
held  that  "tbe  grantee  was  restricted  to  the 
bank  of  tbe  creek."  The  line  so  described 
is  a  monument  and  fixed  boundary.  Ang. 
Watercoturses,  §  25.  From  the  language  of 
the  description  of  the  defendants'  strip  of  land 
itself,  it  is  perfectly  clear  that  low-water  mark 
was  made  a  fixed  and  permanent  boundary. 
If  the  situation  of  tbe  strip  on  the  pond  is  con- 
sulted, that  would  evince  the  same  intention. 
It  was  contiguous  to  a  very  old  mill-dam,  be- 
longing to  the  fsnintors,  now  called  the  "Fox 
River"  at  that  point.  It  was  not  likely  that  it 
was  intended  to  give  the  grantees  of  this  strip 
any  interest  in  the  waters  of  tbe  pond,  or  any 
control  over  the  water- power,  or  interference 
with  it.  Such  a  situation  of  tbe  strip  clearly 
indicates  the  intention  to  so  limit  the  eastern 
line  to  low -water  mark,  and  not  have  it  extend 
adjUum  aqua  of  the  pond.  Such  a  reason  was 
held  to  prevail  in  Smith  v.  Ford,  48  Wis.  115. 
The  owners  of  tbe  water-power  and  mill-dam 
are  the  only  riparian  proprietors  of  tbe  land 
covered  by  tbe  pond  to  low- water  mark  on  the 
west,  and  therefore  owned  the  ice  formed  on 
the  pond.  Brantlev,  Pers.  Prop,  g  98;  Law- 
son.  Rights,  Rem.  &  Pr.  1 1345. 

2.  The  declaration  made  by  tbe  Legislature 
of  1868,  that  Fox  River  is  a  navigable  stream, 
could  not  possibly  affect  tbe  rights  of  the 
owners  of  tbe  dam,  acquired  long  before,  or 
make  tbe  dam  navigable,  or  any  other  part  of 
Fox  River,  in  any  other  sense  than  mere  theory. 
The  defendants'  rights  are  fixed  by  their  deeds, 
and  that  Act  certainly  could  not  change  them 
in  tbe  least. 

8.  The  object  of  tbe  purchase  of  the  strip, — 
to  build  ice-houses  on  it, — would  not  imply 
ownership  of  tbe  ice,  for  he  could  procure 
from  tbe  owner  tbe  right  to  cut  ice  on  tbe 
pond,  or  buy  tbe  ice  cut  by  others,  and  fill  his 
ice  bouse  in  that  way.  But  at  best  such  a 
purpose  would  not  affect  tbe  deed,  or  tbe 
natural  construction  of  its  language.  Deeds 
would  be  very  inconclusive  if  they  were  to  be 
governed  by  tbe  use  tbe  purchaser  intended  to 
make  of  the  land.  Such  a  use  might  require 
twice  tbe  quantity  of  tbe  land  conveyed,  with 
a  complete  change  of  its  boundaries. 

4.  It  is  contended  that  a  reservation  in  the 
first  deed  of  this  strip  of  tbe  right  of  flowage 
by  tbe  owner  of  the  dam  indicates  an  intention 
to  convey  to  the  center  of  the  pond.  By  that 
reservation  tbe  grantor  reserved  tbe  right  to 
flow  the  whole  strip,  and  not  merely  tbe  land 
thus  covered  by  tbe  pond.  But  there  is  a 
margin  between  high  and  low  water  marks 
tbe  jgrantor  reserved  the  right  to  flow,  which 


954 


NbW  JeRSET  CoUBT  of  EbBORS  ASD  APPEA.L& 


Nov., 


would  be  entirely  consistent  with  the  grantees' 
line  being  limited  to  low-water  mark.  That 
resenration  need  not  affect  the  construction  of 
the  deed  in  respect  to? its  conveyance  to  the 
center  of  the;pond,  for|it  would  have  full  and 


complete  operation  andXeffect  over  the  land 
granted.  Wc  can  find  no  error  in  the  record. 
The  judgment  is  evidently  correct. 

TJte  judgment  of  the  Circuit  Court  i»  affirmed^ 
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Clarkson  A.    COLLINS,  Guardian,   etc.,  of 
Gardner  T.  Voorhees  etal.,  Appts.^ 
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Charles  E.  VOORHEES,  Bespt, 
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.) 


A  confJnwanoe  of  cohabitation  alter  tlie 
removal  of  an  obstacle  to  a  valid  mar- 

wUl  not  be  sufficient  to  constitute  such  a 


marriaflre  where  the  cohabitation  began  under  an 
illegal  marriage  entered  into  in  good  faith  by  one 
of  tbo  parties  only. 

(November  Term,  1880.)* 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court  advised  by  Vice-Chaneel- 
lor  Van  Fleet  in  favor  of  complainant  in  a  pro- 
ceeding brought  to  obtain  possession  of  a  por- 


'SOTiL.—CohabUatitm  a»  proof  of  marricbot  ichere 
it  tteatns  uiilawfuuy. 

The  presumption  is  that  a  connection  which  was 
meretricious  in  the  beginning  continues  so.  Clay- 
ton V.  Warden,  i  K.  Y.  280:  Ferrall  v.  Broadway,  96 
N.  C.  561;  Reading  Fire  Ins.  &  T.  Ck).  v.  Hiegel,  4 
Cent.  Rep.  076, 118  Pa.  204, 67  Am.  Rep.  448;  Thomp- 
son V.  Thompson,  114  Mass.  666. 

But  this  presumption  is  not  conclusive.  White 
V.  White,  7  L.  R.  A.  799, 82  Cal.  427;  Hynes  v.  McDer- 
mott,  91  N.  Y.  461, 4S  Am.  Rep.  677;  Rose  v.  Clark,  8 
Paige,  574,  4  L.  ed.  548;  Re  Taylor,  9  Paige,  611,  4  L. 
ed.  836;  OauJoUe  v.  Ferrie,  23  N.  Y.  90. 

The  rule  amounts  to  this,— that  evidence  of  a 
change  in  the  relations  is  necessary  where  the  con- 
nection was  illicit  at  first,  and  that  a  mere  contin- 
uance of  cohabitation  will  not  raise  a  presumption 
of  marriage.  Dyaart  Peerage  Case,  L.  R.  6  App. 
Gas.  539;  Harbeclc  v.  Harbeclc,  8  Cent.  Rep.  480, 102 
N  Y.  n4:  Fagan  v.  Fagan,  82  N.  Y.  B.  R.  904:  Rundle 
V.  Pegrfam,  49  Miss.  751:  Floyd  v.  Calvert,  68  Miss.  37: 
Bamum  v.  Barnum,  42  Md.  287;  Jones  v.  Jones,  45 
Md.144. 

A  few  oases  hold  that  an  actual  oontiaot  of  mar- 
riage is  necessary  to  change  the  character  of  co- 
habitation which  was  illicit  at  the  beginning. 
WlUiams  v.  Williams,  46  Wis.  464,  82  Am.  Rep.  722; 
Reading  F.  Ins.  &  T.  Co.  v.  Riegel,  4  Cent.  Rep.  678, 
118  Pa.  201, 67  Am.  Rep.  448;  Hunt's  App.  86  Pa.  294. 

But  according  to  the  weight  of  tbe  authorities 
this  should  not  be  held  to  require  a  ceremonial 
marriage,  or  anythiug  more  than  presumptive 
proof  of  a  marriage  in  fact.    In  many  cases  it  is 

eld  that  proof  of  circumstances  and  of  the  holding 
out  of  the  parties  as  husband  and  wife  may  estab- 
ish  a  marriage  although  tbe  connection  was  orig- 
inally illicit.  Bond  v.  Bond,  2  Lee,  45,  6  Eng.  Eccl. 
Rep.  28:  Physlck's  Estate,  2  Brewst.  179;  Jones  v. 
Jones,  45  Md.  144;  Carglle  v.  Wood,  68  Mo.  601. 

Thus  where  parties  were  openly  hvlng  together 
as  husband  and  wife  and  recognized  as  such  by  all 
who  bad  either  social  or  business  relations  with 
them,  and  a  child  bom  to  them  was  acknowledged 
by  the  father  as  his  daughter,  a  marriage  was  held 
to  be  established  although  their  connection  was 
purely  licentious  at  the  beginning.  Gall  v.  Gall, 
114  N.  Y.  100. 

And  this  is  so  although  the  droumstances  fall  to 
show  when  or  how  the  change  from  concubinage 
to  matrimony  took  place  if  the  circumstances  show 
that  a  change  in  fact  has  taken  place.  CauJoUe  v. 
Ferrie,  28  N.  Y.  90;  Badger  v.  Badger,  88  N.  Y.  546, 
42  Am.  Rep.  288. 

In  two  oases,  however,  it  is  said,  although  per- 
haps not  exactly  decided,  that  it  must  be  proved 
when  and  how  tbe  character  of  the  illicit  oonnec- 
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tion  waslchanged.  Bamum  v.  Bamum,  42  Md.  297; 
Carglle  v.  Wood,  68  Mo.  6U1. 

A  change  of  residence  may  be  shown  to  be  the 
beginning  of  a  new  relation,  although  the  connec- 
tion of  the  parties  was  previously  illicit.  Carglle 
V.  Wood,  supra;  Yates  v.  Houston,  8  Tex.  488;  Bonds 
V.  Foster,  86  Tex.  68. 

In  such  a  case  where  the  relation  was  unlawful 
at  the  beginning  but  after  the  removal  of  the  par- 
ties to  a  different  place  the  woman  was  treated  In 
all  respects  as  a  wife  and  the  parties  lived  together 
as  husband  and  wife  for  years  having  several  child- 
ren bom  to  them,  a  marriage  was  presumed.  White 
V.  White,  7  L.  R.  A.  799, 82  Cal.  427. 

Living  together  as  man  and  wife  for  one  week 
prior  to  the  nmn^s death  with  the  explicit  intention 
of  having  a  marriage  ceremony  performed  the  next 
week,  which  was  prevented  by  his  death,  does  not 
show  a  valid  marriage.  Grimm^s  App.  6  L.  R.  A. 
717, 131  Pa.  199. 

And  a  meretricious  connection  continued  on  a 
mere  promise  to  marry  upon  some  future  condition 
will  not  constitute  a  valid  marriage.  Turpin  v. 
Public  Administrator,  2Bradf.  424. 

After  removal  of  impediment. 

A  change  in  the  nature  of  confessedly  illicit  co- 
habitation after  the  death  of  a  lawful  husband  is 
known  to  all  parties  must  be  proved,  and  a  mere 
continuance  of  the  cohabitation  Is  not  enough  to 
show  a  valid  marriage.  Lapeley  v.  Grierson,  1  H. 
L.  Cas.  498. 

Where  the  connection  was  confessedly  illloit  at 
first,  continued  cohabitation  and  reputation  of 
marriage  will  not  be  sufficient  to  prove  marriage 
after  a  legal  Impediment  thereto  is  removed  by  a 
divorce.  Rose  v.  Rose,  12  West.  Rep.  497, 67  Mich. 
619. 

A  woman  *s  saying,  '*To  be  sure  be  is  my  husband 
good  enough,**  where  the  parties  were  advised  by 
a  lawyer  to  marry  after  the  removal  of  an  impedi- 
ment by  the  divorce  of  a  former  wife,  is  not  suffi- 
cient, together  with  continued  cohabitation,  to 
show  a  valid  marriage.  Hants  v.  8ealy,  6  Binn.  40&. 

Cohabitation  with  another  woman  under  a  pre- 
tended marriage  by  a  man  having  a  'lawful  wife 
living,  which  continues  after  her  death.  Is  not 
enough  to  prove  a  valid  marriage  on  which  he  oan 
establish  any  rights  as  husband.  Cram  v.  Buni- 
hajm,  5  Me.  218, 17  Am.  Dea  218. 

The  circumstances  must  be  sufficient  to  establish 
an  actual  contract  of  marriage  after  the  removal 
of  the  impediment  where  tbe  illegal  reUitions  were 
based  on  a  promise  of  marriage  as  soon  asa  divoroe 
could  be  obtained.    Foster  v.  Hawley,  8  Hun,  68. 

Whether  cohabitation  in  such  a  case  shows  a  vaUd 
marriage  after  removal  of  the  impediment  is  a 
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tion  of  his  graDdfatber's  estate  which  he 
claimed  by  right  of  representation  of  his  de- 
ceased father.     Affirmed, 

This  case  was  originally  affirmed  without  an 
opinion  written  for  affirmance,  and  appears  in 
47  N.  J.  £q.  815,  where  the  dissenting  opinion 
of  Gkirrison,  J. ,  also  appears.  A  motion  for 
reargument  was  subsequently  made  after  which 
the  prevailing  opinion  written  by  the  chief 
justice  and  printed  below  was  handed  down. 

The  facts  sufficiently  appear  in  the  dissent- 
ing opinion. 

Mr.  Cortlandt  ParHer,  with  Mr.  T.  D. 
Hodg^est  for  appellants. 

Mr.  H.  E.  Richards  for  respondent. 

Beasley*  Ch.  J.,  deliyered  the  opinion  of 
the  court:  • 

This  motion  is  refused,  and  the  record  is 
ordered  to  be  remitted.  Inasmuch  as  it  appears 
that  the  counsel  has  misconceiyed  the  ground 


on  which  this  case  was  decided  by  this  court, 
it  seems  proper  that  I  should  state  that  ground 
as  it  was  understood  by  me.  This  court  was 
called  upon  to  apply  the  law  to  the  following 
facts,  yiz.:  In  the  year  1867  one  Abraham 
Yoorhees  brought  suit  in  the  Superior  Court 
of  Connecticut  for  divorce  against  his  wife, 
Camilla,  for  desertion.  This  proceeding  was 
a  fraud  from  beginning  to  end  on  the  part  of 
the  plaintiff.  No  notice  of  it  was  given  to  the 
wife,  who  at  the  time  was  a  resident  of  this 
State,  and  consequently,  according  to  the  de- 
cision of  this  court  in  the  case  of  Doughty  v. 
Doughty,  28  N.  J.  Eq.  581,  the  decree  that  en- 
sued was,  in  this  jurisdiction,  an  absolute  null- 
ity. This  being  the  situation,  Yoorhees  mar- 
ried the  second  time,  and  the  question  to  be 
decided  was  with  respect  to  the  validity  of  this 
latter  marriage.  On  that  subject  this  court 
held,  in  the  first  place,  that  inasmuch  as  the 
divorce  granted  in  Connecticut  was  absolutely 


question  for  the  jury.  State  v.  Worthlngrham,  28 
Minn.  528. 

A  oeremonlal  marrfafre  Is  not  neoessary  to  estab- 
lish a  valid  contract  of  marriage  after  the  removal 
of  an  impediment  thereto,  although  the  intercourse 
was  meretricious  in  its  inception.  A  lawful  mar* 
rjage  may  he  presumed  from  the  circumstances 
where  the  parties  are  livinir  together  as  man  and 
wife  and  holding  themselves  out  as  such  to  their 
acquaintances.  Hyde  v.  Hyde,  8  Bradf .  fiOO;  Don- 
nelly V.  Donnelly,  8  B.  Mon.  113;  Blanchard  v.  Lam- 
bert, 43  Iowa,  228, 22  Am.  Rep.  245;  North  v.  North, 
1  Barb.  Ch.  241, 5  L.  ed.  370, 48  Am.  Dec.  778:  Fenton 
V.  Eteed,  4  Johns.  62,  4  Am.  Dec.  244. 

An  actual  marriage  may  be  presumed  where 
there  was  for  twenty-seven  years  cohabitation, 
reputation  of  marriage  and  good  character  in  so- 
ciety, even  If  the  union  began  in  a  marriage  which 
was  void,  because  of  a  former  wife  then  living  but 
who  soon  went  abroad  and  was  never  heard  of 
after.    Jackson  v.  Claw,  18  Johns.  846. 

So  a  continuation  of  a  connection  illicit  at  first 
bv  living  together  as  husband  and  wife  for  many 
years  and  after  removal  to  a  different  State, 
and  after  a  presumption  of  the  death  of  a  former 
wife  who  bad  gone  away  and  was  never  heard  from 
was  held  to  show  a  valid  marriage.  Yates  v.  Hous- 
ton, 8  Tex.  483. 

And  where  after  the  death  of  her  legal  husband  a 
woman  continued  to  live  with  another  man  as  his 
wife  and  was  recognized  by  him  and  his  children  as 
such,  a  marriage  was  held  to  be  establisheci.  Rose 
V.  Clark,  6  Paige,  574,  4  L.  ed.  548. 

A  Jury  may  find  that  a  legal  marriage  existed 
after  thirty  years  cohabitation  as  husband  and 
wife,  although  the  original  marriage  was  invalid. 
Breakey  v.  Breakey,  2  U.  C.  Q.  B.  849. 

So  whether  a  subsequent  marriage  took  place 
after  the  removal  of  an  impediment  by  the  death 
of  a  former  husband  where  the  relation  was  illicit 
at  the  beginning,  is  a  q  uestlon  for  the  lury.  North- 
field  V.  Plymouth,  20  Vt.  682.  See  also  State  v. 
Worthingham,  28  Minn.  528. 

The  illicit  relation  of  a  white  man  and  colored 
woman  may  be  changed  to  marriage  by  their  con- 
duct as  husband  and  wife  on  removal  to  a  State 
where  there  marriage  will  be  valid.  Bonds  v.  Fos- 
ter. 86  Tex.  68. 

The  cohabitation  as  husband  and  wife  of  a  white 
man  with  a  colored  woman  incapable  of  lawful 
marriage  with  him,  if  continued  after  the  legal 
barrier  is  removed  with  mutual  assent  to  the  rela- 
tion of  husband  and  wife,  makes  a  valid  marriage. 
Dickerson  v.  Brown,  48  Miss.  867. 

Where  parties  entered  into  a  marriage  supposing 
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that  a  divorce  of  one  of  them  from  a  former  mar- 
riage had  taken  effect,  but  it  did  not  actually  take 
effect  until  afterwards,  and  they  continued  to  live 
together  as  husband  and  wife  and  were  so  regarded 
by  all  their  acquaintances,  a  valid  marriage  was 
held  established.  De  Thoren  v.  Atty-Gen.  L.  B.  1 
App.  Cas.  686. 

Where  the  marriage  was  entered  into  on  the 
faith  of  a  void  divorce  obtained  by  the  husband, 
both  parties  being  innocent,  a  continuance  of  the 
cohabitation  after  a  valid  divorce  obtained  by  the 
former  wife  raises  the  presumption  of  a  subsequent 
marriage.    Teter  v.  Teter,  86  Ind.  404. 

In  apparent  conflict  with  some  of  the  above  cases 
is  a  decision  that  proof  of  a  subsequent  actual 
marriage  is  necessary  where  the  connection  was  at 
first  unlawful,  although  it  began  under  a  pretended 
marriage  in  which  one  party  was  deceived,  and 
that  the  mere  continuance  of  cohabitation  after 
the  impediment  was  removed  by  a  divorce  will  not 
make  it  valid.    Hunt's  App.  86  Pa.  204. 

Also  the  lack  of  knowledge  that  the  impediment 
is  removed  has  been  held  to  defeat  a  presumption 
of  marriage  from  continuance  of  cohabitation  as 
husband  and  wife  under  a  void  marriage,  although 
one  of  the  parties  was  Ignorant  also  of  the  exist- 
ence of  any  impediment  and  believed  the  marriage 
lawful.  Rice  v.  Randlett,  2  New  Eng.  Rep.  406, 141 
Mass.  885:  0*Oara  v.  Eisenlohr,  88  N.  T.  206;  Cart- 
wright  V.  McGown,  10  West  Rep.  580, 121 IIL  880. 

And  where  the  solemnization  of  a  marriage  be- 
fore an  officer  or  minister  of  the  gospel  is  neoes- 
sary, cohabitation  after  the  barrier  is  removed  will 
not  make  a  valid  marriage  although  the  parties 
believed  it  to  be  legaL  Thompson  v.  Thompson, 
114  Mass.  566. 

Legalized  by  statute. 

The  continuation  of  cohabitation  after  emanci- 
pation and  at  the  date  of  the  South  Carolina  Act 
of  1866  makes  a  valid  marriage  between  former 
slaves  who  had  entered  into  an  invalid  marriage 
while  slaves.  State  v.  Whaley,  10  S.  C.  500;  Daven- 
port V.  Coldwell,  Id.  817. 

An  illicit  connection  begun  while  the  man  had  a 
lawful  wife  living  under  an  agreement  of  the 
parties  to  hve  together  until  death,  is  changed, 
after  the  legal  wife's  death,  to  a  valid  marriage 
where  they  live  together  as  husband  and  wife  and 
hold  themselves  out  as  such  to  the  world,  until  the 
adoption  of  Miss.  Const,  art  12;  9  22,  by  which 
persons  living  together,  cohabiting  as  husband  and 
wife,  are  held  to  be  in  law  married,  although  there 
is  no  new  consent  or  formal  ceremony.  Adams  v. 
Adams,  67  Miss.  267.  B.  A.  R. 
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void  in  this  State,  such  second  marriage  bad 
no  legal  force  whatever.  This  was  a  necessary 
conclusion,  as  long  as  the  case  just  cited 
remained  unreverse.  But  another  question 
arose.  It  appeared  that  after  this  second  mar- 
riage the  first  wife  obtained  a  divorce  from  her 
husband,  and  that  subsequently  to  that  occur- 
rence Yoorhees  cohabited  with  his  so-enlled 
**  second  wife,"  and  treated  her  before  the 
world  as  though  he  weie  married  to  her.  And 
it  was  urged  that  such  cohabitation  formed  the 
basis  of  an  inference  that  there  had  been  an 
interchange  of  consent  to  marriage  after  the 
dissolution  of  the  first  marriage.  This  infer- 
ence was  rejected  by  this  court  on  two  grounds: 
First,  that  an  interchange  of  consent  was  not 
to  be  deduced  from  cohabitation  accompanied 
with  matrimonial  habit  and  repute,  in  a  case 
wherein  it  appeared  that  the  parties  bad  been 
living  together  as  husband  and  wife,  and  by 
force  of  a  ceremonious  marriage,  to  which,  as 
a  valid  act,  one  of  the  parties,  in  point  of  fact, 
bad  net  assented.  The  court  found  as  a  fact 
in  this  case  that  the  husband,  Yoorhees,  knew 
that  he  had  no  legal  power  or  right  to  contract 
this  second  marriage;  that  he  was  aware  that 
the  divorce  fraudulently  obtained  by  him  was 
a  nullity.  What  he  did  consent  to  was  to  de- 
ceive the  so-called  **  second  wife,"  and  to  live 
with  her  with  the  appearance  of  being  married 
to  her.  He  did  not  consent  to  marry  her  in 
any  legal  sense  whatever.  Under  these  cir- 
cumstances, this  court  decided  that  his  contin- 
ued cohabitation  with  this  woman,  after  the 
obf^tacle  to  their  marriage  had  been  removed, 
did  not  prove  that  he  had  changed  his  original 
intent,  which  was  to  live  wiih  her  without 
being  legally  married  to  her.  It  was  deemed 
that  cohabitation  with  habit  and  repute,  being 
accompaniments  of  the  original  status,  could 
not  per  se  be  taken  as  proof  that  a  new  status 
had  been  agreed  to  by  the  parties.  Voorhees, 
as  just  stated,  had  consented  to  an  illegitimate 
connection  attended  with  the  concomitants  of 
habit  and  repute.  The  continuance  of  such 
concomitants  could  not,  by  their  unassisted 
probative  force,  lead,  with  any  show  of  reason- 
ing, to  the  conclusion  that  the  man,  when  he 
was  at  lit)erty  to  form  a  legal  connection  with 
the  woman,  had  embraced  the  opportunity. 
To  treat  evidence  which  was  in  all  respects 
and  to  the  utmost  degree  in  accord  with  the 
original  purpose  as  proving,  propria  vigore,  a 
change  of  such  pur{>ose,  appeared  to  be  not 
only  inadmissible  according  to  the  legal  rules, 
but  as  being  in  logic  ridiculous.  This  con- 
struction of  the  evidence,  it  was  believed,  stood 
opposed  to  but  a  single  case,  which  is  that  of 
Breadalbane  Peerage,  reported  in  L;  R.  2  H. 
L.  269.  The  doctrine  of  that  case  is  supported 
by  nothing  that  preceded  or  that  has  followed 
it,  and  is  altogether  anomalous,  and,  as  it  seems 
to  me,  it  was  properly  rejected  by  this  court. 
In  that  case  the  court  acted  upon  the  principle 
that,  if  a  man  and  woman  agreed  to  live 
together  adulterously,  with  a  simulation  of 
marriage,  there  should  be  an  inference  of  a 
subsequent  valid  marriage  from  the  fact  that 
such  simulation  had  been  continued  after  the 
death  of  the  husband  of  the  adulteress.  Why 
such  an  inference  Is  to  be  thus  deduced  is  not 
apparent,  unless  it  be  for  the  promotion  of 
adultery.    By  its  prevalence  the  adulterous 
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purpose  is  converted  into  a  matrimonial  pur- 
pose, without  a  particle  of  reasonable  evidence 
in  support  of  the  alleged  change  of  intentioo. 
Such  a  course  is  opposed,  as  it  seems  to  me,  to 
morals    and  public  policy.     Lord  Westbury 
read  the  opinion  in  the  case,  and  he  has  no  bet- 
ter reason  to  offer  in  favor  of  the  principle- 
adopted  than  that  he  can  find  no  ruling  the 
other  way.     He  does  not  pretend  that  he  can 
find  anything  in  its  favor,  and  in  his  remarks^ 
he  strangely  compares  the  case  before  him 
with  those  instances  where  the  parties  intended 
originally  to  marry,  and  not  to  commit  adul- 
tery, their  intent  being  frustrated  by  the  exist- 
ence of  some  unknown  obstacle;  and  yet  it  is- 
presumed  that  no  one  who  will  look  with  any 
care  into  the  subject  will  have  the  slightest 
doubt  that  these  two  classes  of  cases,  with  re- 
spect to  the  methods  of  their  proof,  respective- 
ly, rest    upon  entirely  different  foundations; 
for  when  the  parties  have  intended  marriage,, 
being  ignorant  of  an  existing  impediment,  all 
that  is  to  be  established  by  cohabitation  ap 
parently  matrimonial,  subsequent  to  the  re- 
moval of  such  impediment,  is  the  carrying  into 
effect  by  the  parties  of  their  original  purpose: 
but,  when  the  original  purpose  was  to  live  in 
adultery,  the  evidence,  under  similar  circum- 
stances, must  b^  sufiicient  to  show  an  abandon- 
ment of  such  purpose  and  the  execution  of  a 
new  one.    These  lines  of  cases  can  be  con- 
founded onl^  by  want  of  careful  observation 
of  the  priucioles  upon  which  they  rest.     Nor 
in  the  present  case  would  the  result  have  been 
changed  if  the  rule  thus  rejected  had  been 
adopted,  for  the  evidence  before  the  court,, 
reasonably  construed,  would  have  been  deemed 
to  be  opposed  to  the  contention  of  the  appellant. 
The  proofs  on  the  subject  amount  to  demon- 
stration.    The  second  wife  was  one  of  the 
witnesses  in  the  cause,  and  she  testified  that  she 
never  koc-w  or  had  the  least  intimation  until 
after  the  death  of  her  husband  that  the  validity 
of  their  marriage  was  in  any  respect  called  in 
question;  and  when  she  was  asked,  "  Was  any 
other  marriage  ceremony  ever  performed,  in 
which  you  and  Abraham  Voorhees  were  the 
contracting  parties?"  her  answer  was,  **There 
was  not."    Further  than  this,  she  was  then 
fullv  examined  by  her  own  counsel,  and  she 
made  no  pretense  of  any  other  interchange  of 
consent  to  marriage  between  herself  ana  the 
man  she  cohabited  with  except  such  as  had 
been  given  at  the  time  of  their  ceremonious 
nuptials.     Most  certainly  this  evidence,  if  we 
apply  to  it  the  ordinary  legal  tests,  is  entirely 
conclusive,  and  absolutely  proves  that  there 
never  was  any  second  marriage,  in  any  form 
whatever,  between  these  parties.    It  is  to  be 
borne  in  mind  that  cohabitation,  with  matri- 
monial habit  and  repute,  ib,  standing  alone, 
nothing   more   than   testimony   in    proof   of 
marriage;  the  conduct  of  the  persons  to  whom 
it  relates  does  not  constitute  marriage;  and 
consequently,  from  its  evidential  nature,  it  is 
liable  to  be  rebutted  by  other  proofs.    This,  as 
has  been  already  said,  was  done  in  the  present 
instance. 

Oarrison, /.,  dissenting: 

The  attitude  of  dissenting  from  the  other- 
wise unanimous  opinion  of  the  court,  upon  so 
grave  a  subject  as  the  law  of  marriage,  is  so* 
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distasteful  that  I  have  expended  far  more  ef- 
forts in  endeavors  to  concur  than  I  have  in  the 
formulation  of  these  views,  which,  after  all,  I 
find  myself  constrained  to  hold. 

The  question  to  be  determined  upon  this  ap- 
■peal  is  the  legitimacy  of  the  children  of  Abra- 
ham and  Caroline  Yoorhees,  and  that,  in  turn, 
depends  upon  whether  the  relation  of  marriage 
existed  between  their  parents. 

The  claim  of  these  appellants  is,  that  their 
father  and  mother  were  publicly  married,  and 
that  they  afterwards  lived  together  as  husband 
and  wife,  and  were  universally  and  always  so 
reputed.  The  respondent,  on  the  contrary, 
asserts  that  the  ceremonial  marriage  was  void, 
and  that,  therefore,  no  presumption  of  mar- 
riage can  be  drawn  from  the  subsequent  matri- 
monial conduct  and  reputation  of  the  parties 
thereto.  The  court  of  chancery  adopted  this 
latter  view,  and  declared  against  the  legitimacy 
of  the  appellants. 

The  facts  are  not  in  dispute.  Abraham 
Voorhees  was  married  to  a  wife  in  New  Jersey, 
and  had  by  her  one  child,  a  son.  After  a  time 
Yoorhis  separated  from  his  wife,  taking  up  his 
residence  in  the  City  of  New  York,  while  she 
remained  in  this  8tate.  Shortly  after  this  sep- 
aration, Yoorhees  brought  a  suit  against  his 
wife  for  divorce  in  the  Superior  Court  of  Con- 
necticut. Notice  of  the  pendencv  of  this  suit 
was  mailed  to  the  defendant,  addressed  to  the 
husband's  residence  in  New  York,  and,  conse- 
quently, she  did  not  receive  it.  A  month  later 
a  decree  of  divorce  was  pronounced.  Within 
a  short  time  Yoorhees  proposed  marriage  to  a 
lady  who  resided  in  West  Newton,  Massachu- 
setts, to  whom,  as  evidence  of  his  capacity  to 
contract  a  lawful  marriage,  he  produced  a  cer- 
tified copy  of  the  record  of  the  decree  rendered 
in  the  courts  of  Connecticut.  A  marriage  was 
thereupon  consented  to,  and  was  solemnized 
hy  a  public  church  wedding  in  the  presence  of 
a  large  congregation  of  the  friends  and  ac- 
quaintances of  the  parties.  Two  months  later 
the  divorced  wife  learned,  for  the  first  time,  of 
the  Connecticut  suit,  and  thereupon  made  an 
application  to  that  court  which  resulted  in  the 
openinf^  of  the  decree  of  divorce,  the  filing  of  a 
cross-bill  against  her  husband,  the  annulling  of 
the  first  decree  and  the  granting  of  an  absolute 
divorce  to  the  wife  tipon  her  cross-suit.  Of 
these  proceedings  Caroline,  who  was  residing 
with  Voorhees  in  West  Newton,  was  kept  in 
entire  ignorance,  and  down  to  the  time  of  his 
death,  which  occurred  some  years  later,  was 
openly  and  unecjuivocally  acknowledged  and 
reputed  to  be  his  wife.  Two  children  were 
the  result  of  this  union,  both  born  after  the 
second  decree  of  divorce.  Abraham  Yoorhees 
died  in  1882.  The  father  of  Abraham  was 
John  F.  Yoorhees.  He,  by  his  last  will,  had 
given  his  residuary  estate  equally  to  all  his 
children,  the  children  of  a  deceased  child  to 
take  the  parent's  share.  The  present  contest 
has  arisen  upon  the  filing  of  a  bill  in  the  court 
of  chancery  of  New  Jersey  by  the  son  of  Abra- 
ham by  his  first  marriaee,  the  prayer  of  which 
is,  that  that  portion  of  me  grandfather's  estate 
which  would  have  come  to  the  said  Abraham 
Yoorhees,  if  living,  be  paid  over  to  the  com- 
plainant as  the  only  lawful  child  of  the  said 
Abraham. 

From  this  statement  it  is  evident  that  the  sole 
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question  is  whether,  upon  the  facts  stated,  the 
law  raises,  in  favor  of  the  legitimacy  of  the  ap- 
pellants, a  presumption  of  marriage  between 
Caroline  and  Abraham  from  and  after  the  time 
when  he  became  capable  of  lawfully  contract- 
ing marriage.  The  court  of  chancery  answered 
this  question  in  the  negative.  That  decision 
this  court  now  affirms,  for  the  reasons  given 
by  the  court  below. 

The  principle  of  law  propounded  by  the 
learned  judge  who  heard  the  case  is,  that 
"where  an  actual  marriage  is  shown,  whether 
legal  or  illegal,  the  subsequent  cohabitation  of 
the  parties  and  their  reputation  as  husband  and 
wife  must  necessarily  be  understood  as  having 
had  their  origin  in  such  marriage,  and  cannot 
be  treated  as  presumptive  evidence  of  a  second 
marriage  at  a  later  date." 

The  cleaniess  of  the  language  here  employed, 
and  the  line  of  reasoning  pursued,  permit  no- 
doubt  as  to  the  precise  meaning  and  force  as- 
cribed to  presumptions  of  marriage.  The  rea- 
soning is  this:  Marriage  may  be  entered  into 
by  mutual  consent — that  consent  will  be  pre- 
sumed from  conduct  and  repute  in  cases  where 
actual  consent  has  not  been  shown — where  an 
actual  contract  is  shown  the  parties  cannot  in 
fact  be  supposed  to  have  consented  a  second 
time,  hence  their  conduct  gives  rise  to  no  pre- 
sumption of  marriage.  In  fine,  there  can  be 
no  presumption  of  marriage  where  consent  is 
not  a  logical  inference 'from  the  facts  proved;, 
and  where  matrimonial  cohabitation  com- 
menced by  consent  it  is  illogical  to  refer  its- 
continuance  to  a  subsequent  consent. 

The  fallacy  of  this  argument  is,  that  it  as- 
sumes that  the  rule  by  which  the  law,  from 
matrimonial  conduct,  presumes  matrimonial 
consent,  is  a  canon  of  evidence  having  for  its 
object  the  ascertainment  of  whether  in  point  of 
fact  consent  was  interchanged,  and,  if  so,  at 
what  period  of  time;  whereas,  it  is  easily  de- 
monstrable that  the  doctrine  in  question  jia 
founded  on  public  policy  and  is  unitormly  ap- 
plied upon  principles  other  than  those  which 
regulate  the  laws  of  proof  or  prescribe  the  form 
of  the  syllogism. 

The  narrower  rule  promulgated  by  the  court 
appears  to  me  to  be  subversive  of  this  important 
principle  of  public  law,  and  to  be  out  of  har- 
mony with  the  entire  weight  of  authority  up- 
on this  subject. 

A  somewhat  similar  view  of  the  law  was,  it 
is  true,  at  one  time  supposed  to  receive  support 
from  the  cases  of  Re  Cunyngkame's  Settlement, 
L.  R.  11  Eq.  824,  decided  in  Lord  E\don'a  time, 
and  Lapeley  v.  Orierson  (1  H.  L.  Cas.  498), 
which  was  before  Lord  Cottenham  in  1848. 
The  proposition  which  these  cases  were  thought 
to  hold  was,  that  if  parties,  either  because  of 
legal  impediments  or  from  mere  wantonness, 
entered  upon  a  course  of  illicit  cohabitation, 
their  subsequent  matrimonial  conduct,  with  its 
resulting  reputation,  would,  as  matter  of  law, 
be  so  colored  by  its  original  meretriciousness 
that  no  matrimonial  consent  could  be  pre- 
sumed. In  1867  the  case  of  Campbell  v.  Camp- 
bell (L.  R.  1  H.  L.  182),  was  before  the  house 
of  lords  upon  this  precise  point,  and  it  was  the 
opinion  of  every  judge  that  the  doctrine  above 
stated  received  no  support  whatsoever  from 
either  of  the  cases  cited  or  from  any  case,  while 
the  doctrine  itself  was  distinctly  and  emphatic 
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cally  repudiated.   This  case  {Campbells.  Camp- 
beU)t  ofteDer  spoken  of  as  "The  Breadalbane 
Case"  has,  since  its  decision,  been  universally 
accepted  as  the  leading  authority  upon  the 
doctrine  of  presumption  of  marriage.    The 
facts  of  the  case  were  these:    James  Campbell 
had  eloped  with  the  young  wife  of  a  middle- 
aged    grocer  named   Ludlow.    Thev  fled  to 
Canada,  where  they  lived  in  connubial  con- 
stancy and  repute  until  after  the  death  of  Lud- 
low, of  which,  however,  there  was  no  proof 
that  either  of  them  ever  heard.    They  returned 
10  England,  and,  after  the  birUi  of  a  son,  settled 
in  Scotland,  where  they  passed  themselves  off 
UDiformlv,  unequivocnlfy  and    constantly  as 
man   and   wife.     The  case  came  before  the 
courts,  and  ultimately  before  the  house  of  lords, 
upon  the  claim  of  the  grandson  to  the  estates 
of  Breadalbane  in  the  right  of  his  father.    The 
claimant's  father  was  born  in  England  after 
the  return  of  his  parents  from  CanfMa,  and  af- 
ter the  death  of  Ludlow,  the  first  husband  of 
his  mother.     The  case  turned,  therefore,  upon 
the  question  of  the  legitimacy  of  the  claimant's 
father,  and  that  depended  upon  whether  his 
parents  were  lawfully  intermarried.    The  chief 
contention  pressed,  as  matter  of  law,  against 
the  presumption  of  marriage  was,  that  the  orig- 
inal comfng  togetherof  the  parties  having  been 
meretricious,  tneir  subseouent  conduct  must  be 
referred  to  that  illicit  relationship,  and  could 
not,  in  law,  raise  the  presumption  that  the  par- 
ties had  contracted  a  subsequent  marriage.    In 
his  opinion  to  the  house  of  lords  upon  this 
point,  Ijord  Westbury  said:    "The  appellant 
objects  that  the  cohabitation,   which  began 
when  the  parties  were  incapable  of  contracting 
marriage,  and  which  was  continued  without 
change,  is  ineffectual  to  form  the  basis  of  the 
conclusion  that  consent  to  marry  was  inter- 
changed after  the  impediment  to  marriage  had 
been  removed .    That  would  be  a  veiy  impor- 
tant rule  if  it  were  proved  to  be  well  founded; 
but  I  am  unable  to  find  any  principle  to  justify 
the  introduction  of  such  a  rule,  and,  what  is 
more  material  to  the  purpose,  I  am  unable  to 
find  any  case  or  any  book  of  authority  in  which 
that  principle  has  been  either  followed  out  into 
a  decision  or  has  been  laid  down  as  a  rule  of 
Scotch  law.    It  appears  to  be  almost  entirely 
derived  by  the  appellant  from  what  I  conceive  I 
to  be  a  misapprehension  of  certain  words  found 
in  the  judgments  delivered  in  Cunynghame'g 
Settlement,  and  Ixipdey  v.  Ortersarif  or  rather 
(if  I  may  venture  to  say  so),  from  a  misappre- 
hension of  part  of  a  marginal  note  in  one  of 
those  cases.    There  is  nothing  (in  those  cases), 
to  warrant  the  proposition  that  the  subsequent 
conduct  of  the  parties  shall  be  rendered  inef- 
fectual to  prove  marriage  by  reason  of  the  ex- 
istence at  a  previous  period  of  some  bar  to  the 
interchange  of  consent.    It  would  be  very  un- 
fortunate if  it  were  so.    There  is  no  founda- 
tion for  the  argument  that  the  matrimonial 
consent  must,  of  necessity,  be  referred  to  the 
commencement  of  the  cohabitation,  nor  any 
warrant  for  the  appellant's  ingenious  argu- 
ment, that  as  the  consent  interchanged  must  be 
referred  to  some  particular  point — which  he  in- 
sisted was  at  the  commenoenaent  of  the  cohab- 
itation, and  therefore  insufficient — the  cohabi- 
tation which  continued  afterwards  without  in- 
terruption would  warrant  no  other  conclusion 
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than  that  which  would  be  warranted  by  the 
consent  interchanged  at  a  time  when  it  wasin- 
sufiScient.  I  should  undoubtedly  oppose  to 
that  another,  and,  I  think,  a  sounder  rule  and 
principle  of  law,  namely,  that  you  must  infer 
consent  to  have  been  given  at  the  first  moment 
when  you  find  the  parties  able  to  enter  into  the 
contract. 

To  the  same  effect  were  the  opinions  deliv- 
ered by  Lord  Chelmsford,  Lord  Chancellor, 
and  Lord  Cranworth. 

The  Breadalbane  Gom  was  decided  in  1867. 
(L.  K.  1  H.  L.  Sc.  182.)  At  a  later  period, 
in  1876,  the  house  of  lords  was  called  upon,  in 
the  case  of  DeThoreny,  Atty-Gen,,  to  d«il 
with  a  set  of  facts  in  all  respects  the  exact 
counterpart  of  the  case  which  is  now  before 
this  court.  The  case  is  reported  in  L.  R.  1 
App.  Cas.  686. 

'The  point  before  the  court  in  that  case  is  thus 
stated  by  Lord  Chelmsfond:  "The  question," 
he  says,  "to  be  determined  is,  whether  there 
was  a  consent  to  a  marriage  between  William 
Ellis  Wall  and  Sarah  Og|?,  evinced  by  habit 
and  repute,  prior  to  the  birth  of  the  elder  of 
their  sons.  If  there  were  no  other  question 
than  this  in  the  case,  there  would  be  no  diffi- 
culty in  giving  an  answer  in  the  affirmative. 
But'  the  appellant,  although  he  admits  that 
there  had  been  such  cohabitation  of  the  parties 
as  husband  and  wife  as  in  ordinary  cases  would 
have  conclusively  established  the  presumption 
of  marriage  by  consent,  yet  contends  that  the 
circumstance  of  a  previous  ceremony  of  mar- 
riage having  taken  place  t)etween  the  parties 
which  was  invalid,  though  unknown  to  them 
to  be  so,  prevented  that  presumption.  The 
ground  of  this  argument  is,  that  the  living  to- 
gether of  the  parties  as  huslmnd  and  wife  must 
be  attributed  to  the  invalid  ceremony,  and 
therefore  that  the  habit  and  repute  could  not 
be  evidence  of  any  other  consent" 

The  invalidity  of  the  ceremonial  marriage  al- 
luded to  was,  that  the  husband  was  not,  at  the 
time  of  his  second  marriage,  lawfully  divorced 
from  his  first  wife,  and  although  he  became  a 
divorced  man  shortly  afterwards,  neither  he 
nor  his  second  wife  appear  to  have  known  of 
the  removal  of  the  impediment.  It  is  evident 
that  every  question  raised  by  the  case  in  hand 
was  presented  also  upon  the  facts  of  that  case. 
By  the  unanimous  judgment  of  the  house  of 
lords  it  was  decided: 

1.  That  the  subsequent  cohabitation  and 
reputation  were  not  to  be  referred  to  the  ineffi- 
cient ceremony,  even  though  the  parties  did 
not  know  of  the  removal  of  the  impediment  to 
their  original  marriage. 

2.  Where  parties  are  cohabiting  matrimoni- 
ally but  unlawfully,  because  of  an  impediment 
to  their  marriage,  matrimonial  consent  must  be 
presumed  to  have  been  interchanged  as  soon  as 
the  parties  were  enabled,  by  the  removal  of  the 
impediment,  to  enter  into  the  contract. 

8.  The  ceremony,  although  invalid,  was  a 
consent  by  the  parties  to  a  cohabitation  which 
was  matrimonial  in  character,  and  their  subse- 
quent cohabitation  was  proof  of  a  continuing 
consent  thereto. 

To  the  principles  thus  announced  I  give  an 
unqualiflcKl  assent.  It  is  especially  material  to 
the  matter  in  hand  to  note  that  in  every  opin- 
ion delivered  the  doctrine  of  presumption  of 
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consent  is  treated  as  a  principle  having  its  root 
in  public  policy.  At  no  time  was  it  regarded 
as  a  rule  of  'Evidence  for  determining  whether 
the  ^ties  had  interchanged  consent.  Such  a 
consideration  is  evidently  out  of  place,  for  the 
reason  that  the  whole  fabric  of  the  doctrine 
rests  upon  the  necessity  of  presuming  some- 
thing which  is  not  proven,  and  that  something 
is  consent,  and  consent  at  a  time  favorable  to 
the  end  which  the  rule  of  public  policy  has  in 
view.  That  end  is  the  uniform  reference  of 
matrimonial  conduct  to  the  status  of  marriage, 
for  it  is  with  the  status  of  marriage  that  society 
is  chiefly  concerned.  The  contract  is  made 
by  the  parties  without  consulting  society:  the 
status  is  imposed  by  society  without  consulting 
the  parties.  The  contract  may  be  actual  and 
ceremonial,  or  actual  and  nonceremonial,  or  it 
may  be  neither  actual  nor  ceremonial,  but  sim- 
ply presumed  from  the  policy  of  the  law. 
That  policy  is,  as  I  have  said,  that  all  matri- 
monial conduct  shall,  if  possible,  be  referred  to 
a  matrimonial  status.  Where  the  marriage  is 
actual  the  status  at  once  arises,  in  order  that 
connubial  conduct  and  repute  may  be  under 
its  sanction:  and  where  the  conduct  and  re- 
pute are  matrimonial,  consent  is  presumed  in 
order  that  the  status  may  at  once  arise.  If,  at 
the  time  of  the  commencement  of  matrimonial 
conduct  and  reputation,  there  is  impediment 
ro  the  application  of  this  doctrine,  the  rule  of 
public  policy  is  not  thereby  defeated;  it  re- 
mains in  abeyance,  to  be  imposed  at  the  first 
moment  when  conduct  and  capacity  shall  so 
coexist  as  to  render  it  possible.  If  an  actual 
marriage  has  been  solemnized,  that  circum- 
stance, so  far  from  frustrating  the  policy  of 
the  law,  affords  the  strongest  possible  case  for 
its  application;  for  where  the  character  of  the 
consent  is  not  in  question,  but  simply  its  legal- 
ity, the  status  of  marriage  should  arise  at  the 
earliest  moment  when  the  parties  are  enabled 
lawfully  to  do  that  which  they  had  theretofore 
ineffectually  attempted. 

From  the  broad  principle  thus  laid  down  we 
turn  to  the  decision  of  the  case  in  hand,  the 
doctrine  of  which  is,  that  consent  cannot  be 
presumed  from  matrimonial  conduct  and  rep- 
utation in  any  case  in  which  the  parties  have 
actually  celebrated  a  marriage  to  which,  in 
their  own  minds,  they  referred  their  conduct. 
In  support  of  this  proposition  two  cases  are 
cited  in  the  opinion  adopted  by  this  court, — 
(fQara  v.  Eiunlohr,  88  N.  Y.  296,  and  CaH- 
wright  v.  McQawn,  121  111.  888,  10  West.  Rep. 
^9.  No  such  doctrine  is  laid  down  by  these 
cases,  nor  do  the  facts  of  either  case  call  for  or 
admit  of  such  a  conclusion. 

(yOara  v.  Msenlohr  was  a  case  in  which 
the  original  union  of  the  parties  was  illicit,  be- 
cause Uie  man  had  a  wife  living  the  date  of 
whose  death  was  unknown.  The  court  was 
asked  to  raise  the  presumption  that  her  death 
had  occurred  between  certain  years.    The  case 
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turned  entirely  upon  the  law  relative  to  pre- 
sumption of  death,  and  does  not  touch  the 
doctrine  concerning  the  presumptions  of  mar- 
riage. If  it  is  possible  to  regard  this  case  as 
an  authority  upon  the  proposition  now  before 
us,  its  weight  is  entirely  against  the  position  of 
the  court  below,  in  that  it  mentions  with  ap- 
proval the  cases  of  Fentan  v  Heed,  4  Johns.  52, 
and  Rose  v.  Clark,  8  Paige.  574,  4  L.  ed.  548, 
in  both  of  which  the  doctrine  which  I  am  now 
seeking  to  enforce  is  declared  Jn  the  clearest 
manner. 

In  Fenion  v.  Beed  the  facts  were,  that  after 
the  prolonged  absence  of  her  husband  the 
plaintiff  married  Reed.  Subsequently  the  first 
husband  came  back,  the  plaintiff  and  Reed 
continuing,  however,  to  live  together  as  msn 
and  wife  until  and  after  the  death  of  plaintiff's 
first  husband.  The  court  held  that,  upon  this 
state  of  facts,  it  was  a  question  for  the  Jury 
whether  the  circumstance  of  this  cohabitation 
evinced  a  marriage,  other  than  the  actual  one, 
occurring  after  the  death  of  the  first  husband. 

In  Rose  v.  Clark  the  facts  were  substantially 
those  of  Fenton  v.  Reed,  Chancellor  Walworth, 
in  reviewing  the  cases,  says:  "It  appears 
from  the  decisions  in  our  own  courts,  as  well 
as  in  England,  that  a  subsequent  marriage  may 
be  inferred  from  acts  of  recognition,  continued 
matrimonial  cohabitation  and  general  reputa- 
tion, even  where  the  parties  originally  came 
together  under  a  void  contract  of  mar- 
riage." 

It  may,  I  think,  be  safely  asserted  that  no 
case  can  be  found  in  the  New  York  reports 
from  1809,  when  Fenion  v.  Reed  was  decided, 
down  to  OaU  v.  GaU,  114  N.  Y.  109,  decided 
in  1889,  in  which  any  different  doctrine  has 
been  held  or  even  intimated. 

The  other  case  relied  upon  is  Gartwright  v. 
McQown,  in  which  the  facts  did  not  raise  the 
(|uestion  presented  by  the  case  before  us,  but 
in  which,  strangely  enough,  the  judge  who 
delivered  the  opinion  of  the  court  imagined, 
as  an  illustration,  just  such  a  state  of  facts  as 
that  with  which  we  have  to  deal,  and  said 
"that  in  such  a  case  the  presumption  of  mar- 
riage would  apply  even  though  the  parties  majr 
not  have  known  of  the  removal  of  the  impedi- 
ment to  their  original  marriage." 

The  doctrine  of  the  present  case  derives, 
therefore,  no  support  from  the  only  cases  cited 
as  sustaining  it.  If  any  authority  for  such  a 
doctrine  exists  elsewhere  I  have  railed  to  dis- 
cover it.  It  stands,  as  it  appears  to  me,  as  an 
innovation  upon  established  law  upon  a  most 
important  branch  of  jurisprudence,  and  is 
radically  destructive  of  the  principle  of  public 
policy  to  which  I  have  alluded,  the  uniform 
application  of  which  is  illustrated,  amongst 
others,  by  the  distinguished  authorities  to 
which  I  have  referred. 

For  these  reasons  I  cannot  vote  to  afiSrm  the 
judgment  rendered  in  the  court  of  chancery. 
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*!•  The  s^uaranty  of  a  confltitatioii*  that 
private  property  shall  not  he  'HaJKen*' 
or  **  appropriated**  without  oompeosatton, 
does  not  extend  to  mere  consequential  damages 
resultiair  to  property  abutting  on  a  street  from  a 
change  of  grade  of  the  street,  or  other  improve- 
ment thereof  not  constituting  a  diversion  of  the 
street  from  street  purposes,  by  municipal  author- 
ities acting  within  the  scope  of  their  charter 
powers,  but  only  to  a  trespass  upon  or  physical 
Invasion  of  the  abutting  property. 

8.  The  proTistons  of  the  Constitution  of 
1885,  that  private  property  shall  nc»t 
be  ^*talcen**  without  Just  compensation  (section 
12,  Declaration  of  Rights);  that  the  Legislature 
may  provide  for  the  drainage  of  the  land  of  one 
person  over  or  through  that  of  another  upon  Just 
compensation  therefor  to  the  owner  of  the  land 
over  which  such  drainage  is  had;  and  that  no  pri- 
vate property  nor  right  of  .way  shall  be  *'appropri- 
ated**  to  the  use  of  any  corporation  or  io  dividual 
until  full  compensation  shall  first  be  made  to  the 
owner,  or  first  secured  to  him  by  deposit  of 
money,  which  compensation  Irrespective  of  any 
benefit  from  any  improvement  proposed  by  such 
corporation  or  individual  (sections  28,  ^,  art. 
XVI.)  do  not  of  themselves  render  a  municipality 
liable  for  mere  consequential  damages  resulting 

*Head  notes  by  Ranst,  Cfu  J. 


NoTM.— Injury  to  abutter's  easements  of  light^air 
and  aeoeaaby  vacating  street,  changing  grade^  etc 

The  fact  that  persons  owning  lots  on  a  city  street 
had  some  rights  in  the  street  which  were  diiferent 
from  those  of  the  public  at  large  was  early  recog- 
nized. The  Uupreme  Oourt  of  the  United  States 
clear^  indicates  it  in  1832  in  the  case  of  Cincinnati 
V.  White,  81  U.  S.  6  Pet.  4S8, 8  L.  ed.  456. 

In  1889  the  Kentucky  Supreme  Ck>urt  says  that 
the  title  to  lands  on  a  city  street  carries  with  it  the 
right  to  certain  services  and  easements  as  inviola- 
ble as  the  property  In  the  lands  themselves.  Lex- 
ington &  O.  R.  Co.  V.  Applegate,  8  Dana,  294,  33  Am. 
Deo.  497. 

In  1857  the  Ohio  Supreme  Court  said  the  abutting 
owner's  rights  in  the  street  are  property  which  are 
protected  by  the  Constitution.  Crawford  v.  Dela- 
ware, 7  Ohio  St.  467. 

This  doctrine  has  been  reiterated  more  or  less 
strongly  and  in  reference  to  dllTerent  things  which 
have  been  alleged  to  be  Invasions  of  such  rights 
until  the  present  time.  White's  Bank  of  Buffalo  v. 
Nichols,  64  N.  Y.  73;  Drake  v.  Hudson  River  R.  Co. 
7  Barb.  636;  State  v.  Berdetta,  78  Ind.  185.  88  Am. 
Rep.  UT;  Ross  v.  Thompson,  78  Ind.  90;  Rensselaer 
v.  Leopold,  3  West.  Rep.  874, 106  Ind.  30;  Grand  Rap- 
ids &  I.  R.  Co.  v.  Heisel,  88  Mich.  62,  81  Am.  Rep. 
806;  Port  Huron  &  S.  W.  R.  Co.  v.  Voorhels,  60  Mich. 
506. 

In  Kane  v.  New  York  Elev.  R.  Co.  11  L.  R.  A.  640, 
125  N.  Y.  164,  the  court  said  that  if  the  owner  of 
property  bordering  on  a  public  street  in  which  a 
trust  has  been  established  to  have  the  same  kept 
open  for  the  benefit  of  the  public,  accepts  and  acts 
upon  such  trust  by  erecting  buildings  on  his  prop- 
erty he  thereby  acquires  easements  which  cannot 
be  taken«from  him  without  compensation. 

Just  when  the  claim  for  compensation  was  first 
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to  property  abutting  on  a  street  from  the  lawful 
change  of  grade  or  other  authorised  improve- 
ment of  the  street  by  the  municipality. 

8«  Upon  the  voluntary  dedication  or 
land  to  the  purposes  of  a  streett  it  be- 
comes, to  the  extent  that  it  is  necessary  to  be 
used  for  a  street,  the  property  of  the  people  of 
the  State;  and  the  dedication  carries  with  it  the 
continuing  power  to  change  its  grade  or  other- 
wise improve  it  in  so  far  as  such  improvements 
are  for  street  purposes.  This  power  may  be  del- 
egated by  the  Legislature  to  a  municipality  as  one 
of  its  governmental  agencies,  and  to  the  exercise 
of  €tiese  powers  the  fee  of  the  owners  of  abut- 
ting lots,  in  the  street  to  its  center,  is  at  all  times 
subject. 

4.  There  are  incident  to  the  ownership 
of  property  abutting  on  a  street  cer- 
tain property  rights  which  the  public  generally 
do  not  possess,  viz.:  The  right  of  egress  and  in- 
gress from  and  to  the  lot  by  the  way  of  the  street, 
and  of  light  and  air  which  the  street  afTords... 
These  incidental  rights  are  under  a  constitutional 
prohibition,  simply  against  the  **  taking  "  or  **ap- 
propriation  **  of  private  property,  subordinate 
to  the  right  of  the  State,  or  of  any  duly  author* 
ized  governmental  agency  acting  for  it,  to  alter 
a  grade  or  otherwise  improve  a  street  for  street 
purposes.  The  original  and  ail  subsequent  pur^ 
chasers  of  abutting  lots  take  with  the  implied 
understanding  that  the  public  shall  have  the  right 
to  improve  or  alter  the  street  so  tar  as  may  be 
necessary  for  its  use  as  a  street,  and  that  they  can 
sustain  no  claim  for  damages  resulting  to  their  lots 
or  property  from  the  improvement  or  destruo- 
tlon  of  such  incidental  rights  as  a  mere  oonse- 

made  for  a  taking  of  property  by  interfering  with 
easements  in  the  street  is  difficult  to  determine. 
It  was  alleged  that  **  all  access  was  cut  oft  **  in 
Simmons  v.  Camden,  26  Ark.  276  (1870),  but  it  does 
not  appear  that  the  claim  was  made  that  the  right 
of  access  was  property  which  could  not  be  taken 
without  compensation. 

Va>cation  of  street. 

The  doctrine  of  the  abutter^s  easements  has  been 
discussed  and  developed  with  reference  to  the  va- 
cation and  the  obstruction  of  streets  and  to  the 
change  of  grade.  The  first  two  are  generally  held 
to  be  an  interference  with  the  abutter's  property 
for  which  compensation  must  be  made,  while  the 
reverse  is  held  as  to  the  third. 

Each  owner  of  a  lot  on  a  public  struet  has  a  right 
to  the  common  and  unrestricted  use  of  the  contigu- 
ous street  so  far  as  is  necessary  for  affording  him 
incidental  services  and  easements.  This  appurte- 
nant right  partakes  of  the  character  of  private 
property  and  is  protected  by  the  fundamental  law 
as  such.  And  the  street  cannot  be  closed  without 
making  compensation  to  him.  Transylvania  Uni- 
versity V.  Lexington,  8  B.  Mon.  87. 88  Am.  Dec.  173; 
Indianapolis  v.  Kingsbury,  101  Ind.  200;  LeClercq 
V.  Gallipolis,  7  Ohio,  217;  Indianapolis  v.  Croas,  7 
lnd.0;  Butterworth  v.  Bartlett.  60  Ind.  637;  Pearsall 
V.  Eaton  County,  4  L.  B.  A.  198,  71  Mich.  438;  Cook 
V.  Quick,  127  Ind.  477. 

An  Act  which  closes  an  alley  over  which  abut- 
ting owners  have  a  right  of  way  is  invalid  if  it  does 
not  provide  for  compensating  such  owners  or  ob- 
taining their  consent  to  vacation.  Bannon  v» 
Rohmisson  (Ky.)  11  Ky.  L.  Rep.  087. 

Pennsylvania  and  Iowa  have  taken  the  opposite 
side  of  this  question. 
_When  the.government  sees  .fit  to  vacate  public 
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<)uence  from  the  lawful  use  or  Improvement  of 
the  street  as  a  hijfhway. 
6*   The  erection  by  a  municipal  g^oirem- 
ment  wifhin  the  limits  of  a  street,  and 

for  street  purposes  and  under  street  oonditions 
Justifying  ft,  of  a  \iaduct  for  the  purpose  of 
chan^rlnff  the  in*ade  of  the  street,  and  in  the  exer- 
cise of  Its  power  to  change  such  grades,  is  not  a 
**  taking  '*  or  "  appropriation  "  of  private  prop- 
erty within  the  constitutional  guaranty  against 
such  taking  or  appropriation,  oven  though  the 
abutting  owners*  rights  of  ingress,  egress,  light 
and  air  are  destroyed  thereby;  nor  is  this  result 
of  law  changed  by  the  mere  fact  that  other  cor- 
porate bodies  than  the  municipality  have  con- 
tributed to  the  expense  of  the  erection  of  the 
viaduct.  Whether,  however,  it  would  not  be  a 
diversion  of  the  street  from  the  street  purposes, 
and  a  '*  taking"  and  *" appropriation **  for  which 
compensation  must  be  made,  if  the  necessity  for 
the  viaduct  was  created  by  railroad  tracks  cross- 
ing the  street,  not  presented. 

(December  82, 1891.) 

APPEAL  by  complaiDants  from  a  decree  of 
the  Circuit  Court  for  Duval  County  dis- 
missing a  bill  filed  to  enjoin  the  construction 
of  a  viaduct  on  a  street  in  the  City  of  Jack- 
sonville.   Afflnned. 

Commercial  Street  is  a  public  street  in  the 
corporate  limits  of  Jacksonville.  It  is  crossed 
by  railroad  tracks  of  several  companies.  For 
the  alleged  purpose  of  removing  the  danger  to 
the  public  from  beine  compelled  to  cross  these 
tracks  at  grade  the  City  undertook  to  construct 
a  viaduct  on  the  street  above  the  tracks  and 
carrv  the  street  over  the  top  of  the  viaduct. 


The  approaches  were  to  be  built  up  solidly  of 
mason  work.  Complainants  own  lots  abutting 
on  the  portion  of  the  street  which  will  be  oc- 
cupied by  the  viaduct  and  the  grade  of  the 
street  will  be  raised  in  front  of  their  premises 
to  a  considerable  extent.  To  prevent  the  con- 
struction of  this  structure  without  making 
compensation  this  bill  was  filed. 

Further  facts  appear  in  the  opinion. 

Messrs.  A.  W,  Gockrell  A  Son,  for  ap- 
pellants: 

The  making  of  compensation  is  an  indispens- 
able attendant  of  the  exercise  of  public  ri^ht, 
and  the  Legislature  could  not  have  intended, 
by  the  general  powers  conferred  upon  the  city, 
to  violate  or  interfere  with  private  rights. 

Gardner  v.  Neioburgh,  2  Johns.  Cb.  162,  1 
L.  ed.  882;  UniUd  States  v.  Fisher,  6  U.  8.  2 
Cranch,  890. 2  L.  ed.  814. 

The  whole  of  the  opinion  in  the  latter  case 
is  valuable,  and  substantially  repudiates  decis- 
ions relied  on,  to  the  extent  they  tend  to  sup- 
port defendants'  contention  in  this  case. 

CoffsweU  V.  New  York.  N.  H.  &  H.  ff.  R,  Go,  4 
Cent.  Rep.  225, 103  N.  Y.  10;  Terre  UauU  cfe  1. 
R.  Co.  V.  ^^<!/^,  6  West.  Rep.  253. 108  Ind.  113. 

When  the  wrong  done  arises  from  the  con- 
struction, as  distinguished  from  the  operation 
of  the  "improvement,"  it  stands  upon  the  same 
footing,  as  to  "consequential  injuries,  as  if 
there  had  been  an  actual  taking  of  a  portion  of 
plaintiff's  propertv." 

Pennsylvania  8.  V.  R.  Go.  v.  Walsh,  124  Pa. 

544:  Pennsylvania  R.  Go,  v.  Marchant,  12  Cent. 

Rep.  261, 119  Pa.  541;  Ghester  County  v.  Brower, 

.  10  Cent.  Rep.  909,  117  Pa.  647;  Pennsylvania 


streets  the  consequential  loA,  if  any,  must  be 
borne  by  those  who  suffer.  McQee^s  App.  lU  Pa. 
471;  Paul  V.  Carver,  84  Pa.  811, 64  Am.  Dec.  649. 

The  vacation  of  a  hlcrhway  does  not  take  from  a 
person  abuttingr  thereon  any  property  either  for  a 
public  or  private-  use  for  which  he  can  recover 
compensation.    Barr  v.  Oskaloosa,  45  Iowa,  S78. 

It  Is  quite  commonly  held,however,  that  although 
one  public  way  to  property  is  dosed  if  there  is  an- 
other left  the  property  owner  sustains  no  actiona- 
ble damage.  Coster  v.  Albany.  48  N.  Y.  899;  Fear- 
Infr  r.  Irwin,  66  N.  T.  486;  Oerfaard  v.  Seekonk  River 
Bridge  Comrs.  8  New  Eng.  Rep.  619,  15  R.  1.884; 
Smith  V.  Boston,  7  Cush.  254;  Polack  v.  San  Fran- 
cisco Orphan  Asylum,  48  Cal.  490:  Kings  County  F. 
Ins.  Co.  V.  Stevens,  2  Cent.  Rep.  480, 101  K.  Y.  417; 
Heller  v.  Atchison,  T.  ft  S.  F.  R.  Co.  28  Kan.  626; 
Castle  V.  Berkshire,  11  Gray,  SB;  Kast  St.  Louis  v. 
0*Flynn,  8  West.  Rep.  86,  119  ill.  206;  Chicago  v. 
Union  Bldg.  Asso.  102  la  879,  40  Am.  Rep.  696: 
Wilson  V.  New  York  Cent.  &  H.  R.  R.  Co.  2  N.  Y. 
Supp.  66;  Hier  v.  New  York  W.  S.  &  B.  R.  Co.  109  N. 
Y.669. 

So  the  mere  fact  that  by  the  discontinuance  of  a 
street  complainant,  instead  of  being  able  to  reach 
a  certain  point  by  an  unbroken  separate  line,  has 
to  make  a  short  turn  and  select  other  roads  run- 
ning In  the  same  direction,  is  not  suf^cient  to  enti- 
tle him  to  compensation.  Kimball  v.  Homan,  74 
Mich.  609. 

Chanutng  orade. 

The  abutter*s  claims  to  compensation  for  a  taking 
of  his  easements  by  changing  the  grade  of  a  street 
have  been  almost  wholly  rejected  by  the  same 
courts,  which  have  held  that  he  was  entitled  to 
compensation  if  the  street  was  vacated;  and  the 
rule  is  that  a  municipality  may,  in  the  absence  of  a 
constitutional  or  statutory  provision,  change  the 
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grade  of  its  streets  without  liability  to  abutting 
landowners.  Radcliff  v.  Brooklsna,  4  N.  Y.  206,  68 
Am.  Dec.  867,  overruling  Fletcher  v.  Auburn  i  S. 
R.  Co.  26  Wend.  462;  Callender  v.  Marsh,  1  Pick.  480; 
Burlington  v.  Qilbert,  81  Iowa,  366,  7  Am.  Rep.  148; 
FeUowes  V.  New  Haven,  44  Conn.  240, 26  Am.  Rep. 
447;  I>elphi  v.  Bvans,  86  Ind.  90,  10  Am.  Rep.  12; 
Shawneetown  v.  Mason,  82  III.  887, 26  Am.  Rep.  821; 
Snyder  v.  Rockport,  6  Ind.  287;  Gkwzler  v.  George- 
town, 19  U.  S.  6  Wheat.  608, 6  L.  ed.  889;  Quincy  v. 
Jones,  76  lU.  281;  Kepple  v.  Keokuk,  61  Iowa,  668, 2 
Am.  dc  Bug.  Corp.  Cas.  447,  and  note;  Oreen  v.tRead- 
ing,  9  Watts,  882;  O^Connor  v.  Pittsburgh,  18  Pa. 
187;  Taylor  v.  St.  Louis,  14  Mo.  20,  66  Am.  Dec.  89: 
Rounds  V.  Mumford,  2  R.  1. 164;  Humes  v.  Knoz- 
vllle,  1  Humph.  408, 84  Am.  Dea  667;  Hovey  v.  Mayo, 
48  Me.  822;  Schattner  v.  Kansas  City,  68  Mo.  162; 
Tate  V.  Missouri,  K.  &  T.  R.  Co.  64  Mo.  149;  Dorman 
V.  Jacksonville,  18  Fla.  546,  7  Am.  Rep.  268;  Kehrer 
V.  Richmond,  81  Va.  746. 

This  rule  is  so  firmly  established  that  it  is  laid 
down  almost  without  qualification  by  the  text- 
books (Lewis,  Bm.  Dom.  8  98;  Dillon,  Mun.  Corp. 
8  990:  Elliott,  Roads  &  Streets,  p.  886;  Ang.  High- 
ways, 8  211  et  8eq.\  which  cite  authorities  almost 
without  number,  many  of  which  however  do  not 
discuss  or  allude  to  the  question  of  how  far  the 
abutter^s  easements  are  property.  Since  the  New 
York  Elevated  Railroad  Cases  were  decided  the 
question  has  been  brought  up  anew,  but  it  is  said 
that  decisions  sustaining  the  right  of  an  individual 
proprietor  of  lands  upon  a  street  to  the  use  of  the 
same  for  access  to  his  premises  and  giving  him  a 
remedy  for  interference  with  such  rights  are  not 
applicable  to  cases  of  chanipe  of  grade.  Henderson 
V.  Minneapolis,  82  Minn.  819, 6  Am.  A  Eng.  Corp. 
Can.  4. 

Even  the  Story  Case,  90  N.  Y.  122, 48  Am.  Rep.  146, 
recognised  the  right  of  the  municipality  to  alter 
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ft.  Co.  V.  Lippifusott,  8  Cent.  Rep.  818,  J 16  Pa. 
472;  Edmundwn  v.  Pittsburgh,  M.  d  7.  R.  Co. 
1  Cent.  Rep.  868,111  Pa.  816;  Shrunky,  Schuyl- 
kiU  Nav.  Co.  14  Serg.  &  R.  71. 

Dortnan  v.  JackHmmlU,  13  Fla.  545,  7  Am. 
Rep.  258,  decided  that,  under  the  clause  in  the 
Bill  of  Rights  "iDhibiting  the  taking  of  private 
property,  without  just  compensation,"  the  ease- 
ment of  the  abutting  owner  on  a  public  street 
was  not  protected  unless  some  tangible  proper- 
ty of  the  abutting  owner  was  taken.  But  the 
suggestion  was  made,  that  "it  might  be  proper 
for  the  Legislature  by  some  general  Aci"  to 
provide  compensation  to  the  abutting  owner. 

There  was,  when  the  decision  of  Dorman 
Y.  Jaekaonnlle,  18  Fla.  545,  7  Am.  Rep.  258, 
was  made,  a  conflict  in  the  authorities  as 
to  whether  the  easement  of  the  abuttine 
owner, — his  riffht  of  way,— of  ingress  and 
egress  to  and  from  the  street  in  and  upon 
his  premises,  was  such  property  as  came 
within  this  clause  of  the  Bill  of  Rights,  and 
in  the  Case  of  Story,  90  N.  Y.  122,  48  Am. 


Rep.  146,  decided  in  1882,  it  was  held,  after 
elaborate  arguments  by  the  ablest  lawyers  in 
tjbe  country,  this  right  of  way  was  property 
protected  by  the  constitutional  provision,  in- 
hibiting the  "taking  of  private  property"  with- 
out just  compensation. 

The  Legislature  of  the  State  of  Florida  did 
not  respond  to  the  appeal  of  the  supreme  court, 
but  the  Story  Case,  supra,  gave  in  part  the  re- 
lief demanded,  by  declaring  against  Judge 
Gibson's  views  in  0^ Connor  v.  Pittsburgh,  1 8 
Pa.  189,  and  against  Judge  Randall's  views  in 
Dorman  v.  JacksonviUe,  supra,  that  the  consti- 
tutional protection  inhibiting  the  taking  of 
private  property  did  extend  to  the  easement  or 
right  of  wa^  of  an  abutting  owner,  in  and  upon 
and  oyer  his  premises  from  and  over  the  high- 
way. 

When  the  constitutional  convention  of  1885 
met,  it  determined  to  avoid,  on  the  one  hand, 
holding  those  who  were  authorized  to  condemn 
property  for  a  public  purpose  responsible  for 
direct  or  indirect  damagis  or  injuries  to  adja- 


the  grrade  of  the  street  by  ralsinir  or  lowering  it 
without  liabUlty  to  the  abutting  property  owner. 

A  city  is  not  liable  for  change  of  grade  because 
It  Is  presumed  that  the  owner  has  been  compen- 
sated for  loos  reeultlnir  from  such  change.  Buch- 
ner  r.  Chicago,  M.  &  N.  R.  Co.  56  Wis.  414. 

Rvle  in  Ohio  and  Kentucky. 

In  Ohio  the  owner  of  a  lot  on  an  unimproved 
street  in  erecting  buildings  thereon  assumes  the 
risk  of  all  damages  which  may  result  from  a  subse- 
quent reasonable  grading  and  improvement  of  It. 
But  If  buildings  have  been  erected  with  refereoce 
to  a  grade  once  established  the  city  is  liable  for 
damages  resulting  to  their  owners  from  a  change 
of  grade.  Akron  v.  Chamberlain  County,  84  Ohio 
St.  828, 88  Am.  Rep.  807;  MoCombe  v.  Akron,  15  Ohio, 
474;  Akron  v.  McComb,  18  Ohio,  228,  51  Am.  Dec. 
468;  Crawford  v.  Delaware,  7  Ohio  St.  460. 

In  Kentucky  the  general  rule  was  at  first  fol- 
lowed. Keasey  v.  Louisville,  4  Dana,  154. 20  Am. 
Dec.  885. 

But  in  LoutBvUie  v.  Louisville  Rolling  Mill  Co.,  8 
Bush,  4S7, 86  AnL  Dec.  248  a867),  the  private  rights 
of  light,  air,  and  access  were  distinctly  recognized, 
although  it  was  not  expressly  ruled  that  they  alone 
constituted  property  which  could  not  be  destroyed 
without  compensation.  In  that  case  the  street  was 
to  be  filled  about  twelve  feet  above  the  grade  of 
plaintiff^s  lot,  and  he  was  directed  by  the  city  au- 
thorities to  fill  his  lot  even  with  that  grade  so  as  to 
support  it  or  to  build  a  supporting  wall,  either  of 
which  would  have  practically  destroyed  the  value 
of  his  property,  and  the  court  held  it  could  not  be 
done. 

The  result  of  that  case  leaves  it  rather  doubtful 
bow  far  a  city  might  destroy  an  easement  of  access 
by  changing  a  grade,  without  liability. 

Qroding  to  oross  bridges  or  railroads. 

Where  a  city  authorizes  a  railroad  company  to 
raise  the  grade  of  a  street  to  carry  it  over  the  com- 
pany's tracks  which  cross  the  street  at  right  angles, 
an  abutting  property  owner  whose  easements  are 
thereby  Interfered  with  has  no  right  of  action 
against  the  company.  Uline  v.  New  York  Cent.  Ss 
H.  B.  R.  Co.  2  Cent.  Rep.  116. 101  N.  Y.  108. 

Where  a  railroad  crossed  a  highway  below  grade 
and  tor  the  purpose  of  restoring  the  highway  to  the 
use  of  the  public  bridged  its  tracks  and  graded  up 
the  highway  to  the  bridge  level  thereby  raising  the 
surface  of  the  street  in  front  of  plalntf ITS  property 
-^  as  to  interfere  with  his  easements,  it  was  held 


that  although  he  owned  the  fee  to  the  center  of  the 
street  there  was  no  actionable  injury*  Conklln  v. 
New  York,  O.  &  W.  R.  Co.  8  Cent.  Rep.  104, 108  N.  Y. 
107. 

So  where  the  grade  in  front  of  plalntilTs  proper- 
ty was  raised  to  carry  the  street  over  a  railroad 
track,  laid  five  feet  and  nine  inches  above  the  grade 
of  an  intersecting  street  in  such  manner  that  a 
space  of  but  eighteen  feet  was  left  in  front  of 
plaintiiT  s  property  as  a  carriage-way  on  the  old 
grade,  while  the  centre  of  the  street  was  raised 
from  two  to  four  feet,  three  of  the  judges  thought 
there  was  no  ground  for  damages,  although  the 
remainder  of  the  Judges  concurred  in  reversing  on 
other  grounds.  Ottenot  v.  New  York,  L.  B.  ft  W. 
R.  Co.  110  N.  Y.  608. 

No  damages  can  be  recovered  by  an  abutting 
property  owner  for  the  lowering  of  the  grade  of 
a  street  In  order  to  separate  it  from  the  grade  of  a 
railroad  which  crossed  it.  Wilson  v.  New  York, 
Cent.  &  H.  R.  R.  Co.  2  N.  Y.  Supp.  65. 

The  city  could  permit  a  bridge  company  to  con- 
struct a  bridge  over  a  river  and  grade  the  street  to 
reach  the  bridge,  even  though  a  railroad  company 
was  permitted  to  place  its  rails  on  the  'street  and 
over  the  bridge  where  a  space  of  twelve  or  fifteen 
feet  was  left  between  the  supporting  wall  of  the 
grade  and  the  sidewalk  in  front  ofiplalntilTs  prop- 
erty.   Newport  ft  C.  Bridge  Co.  v.  Foote,  0  Bush, 

In  conflict  with  the  doctrine  of  the  above  cases 
is  the  followingr; 

Where  the  grade  of  the  street  is  lowered  to  mal^e 
the  street  conform  to  a  railroad  crossing  compen- 
sation must  be  made.  Buchner  v.  Chicago,  M.  & 
N.R.  Co.  56  Wis.  414. 

Obstru^ing  or  destroying  street. 

Neither  the  municipality  nor  the  State  can  ap- 
propriate a  street  to  any  purpose  whiob  will  render 
valueless  the  abutting  real  estate.  St.  Paul  ft  P.  B. 
Co.  V.  Sohurmeier,  74  U.  S.  7  Wall.  27X.  18  L.  ed.  74; 
McCaffrey  v.  Smith,  41  Hun,  117;  Mahon  v.  New 
York  Cent.  R.  Co.  24  N.  Y.  668. 

A  sale  for  the  benefit  of  a  town  cannot  be  made 
of  all  of  a  street  except  an  alley,  even  though  It 
owns  the  fee.  Moose  v.  Carson,  7  L.  R.  A.  64B,  104 
N.  C.  4S1. 

This  question  will  be  further  developed  in  the 
note  to  the  ease  next  following  this. 

The  rules  as  laid  down  above  have  been  much 
changed  by  oonstitutiona]  and  statutory  pro  visiona 
in  many  of  the  States.  H.  P^F. 
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cent  property  not  actually  taken,  and  on  the 
other  to  guard  and  protect  the  easement,  or 
right  of  way  of  an  abutting  owner,  in  and  upon 
and  over  a  public  highway,  from  an  invasion 
by  any  corporation  whatever,  municipal  or 
otherwise,  by  placing  such  right  of  way  upon 
the  same  footing  as  actual  tangible  * 'private 
property." 

Art  16,  §  29. 

Constitutional  provisions  for  the  security  of 
person  and  property  should  be  liberally  con- 
strued. 

Boyd  V.  United  Stata,  116  U.  8.  685, 29  L.  ed. 
752.  See  Qiesy  v.  Cincinnati,  W.  db  Z,  R.  Co, 
4  Ohio  St.  808;  Cincinnati  dt  8.  O.  A.  8t.  R, 
Co,  V.  Cumminaville,  14  Ohio  St.  528;  McCombi 
V.  Akron,  15  Ohio,  474;  Akron  v.  MeComb,  18 
Ohio,  229,  61  Am.  Dec.  468. 

Independently  of  the  change  in  the  Consti- 
tution of  Florida  enlarging  the  inviolability  of 
private  rights,  the  following  propositions  are 
establishea  by  the  weight  of  authority. 

The  fee  is  in  complainants  to  the  center  of 
Commercial  Street;  the  distinction  as  to  the 
rights  of  abutting  owners  who  do  not  own, 
compared  with  those  who  own,  is  drawn  in 
Florida  8,  R,  Co,  v.  Brown,  28  Fla.  104. 

Every  lot-owner,  whose  premises  abut  on  the 
street,  has  a  peculiar  interest  in  the  adjacent 
street,  which  neither  the  local  nor  the  general 
public  can  pretend  to  claim,  a  private  right  in 
the  nature  of  an  incorporeal  hereditament  le- 
fsiUy  attached  to  his  contiguous  ground;  an 
incidental  title  to  certain  facilities  and  fran- 
chises, which  is  in  the  nature  of  property,  and 
which  can  no  more  be  appropriated  against  his 
will  than  any  tangible  property  of  which  he 
may  be  owner. 

drand  Rapid*  ds  L  R.  Co.  v.  FaM,  88Mich. 
62.  81  Am.  Rep.  812;  EliMbeth,  L.  db  B.  8.  R. 
Co.  V.  Combs,  10  Bush,  882,  19  Am.  Rep.  67. 

The  abutters  upon  a  public  street,  owning 
the  soil  and  fee  to  the  center  thereof,  have  an 
easement  in  the  bed  of  the  street  for  ingress 
and  egress  to  and  from  their  premises  and  also 
for  the  free  and  uninterrupted  circulation  of 
light  and  air  through  and  over  such  street,  for 
the  benefit  of  their  property. 

Story  V.  Ifew  York  Elev.  R.  Co.  90  N.  Y.  122, 
48  Am.  Rep.  146. 

The  ownership  of  such  easement  is  an  inter- 
est in  real  estate,  constituting  property,  within 
the  meaning  of  the  constitutional  provision. 

Lahr  v.  Metropolitan  Elev.  R.  Co.  6  Cent. 
Rep.  371,  104  N.  Y.  268,  affirming  Story  v. 
Sew  York  Elev.  R.  Co.  90  N.  Y.  122,  48  Am. 
Rep.  146. 

The  right  of  an  owner  of  land  abutting  on  a 
public  street  is  property  in  such  a  sense  as  to 
entitle  him  to  compensation,  in  case  the  street 
is  appropriated  to  a  use  which  deprives  it  of 
its  character  as  a  public  way. 

Elliott,  Roads  &  Streets,  p.  156;  Chuago,  K. 
<fe  N.  R.  Co.  V.  HasusU,  26  Neb.  864;  Central 
Branch  U.  P.  R.  Co.  v.  Andrews,  41  Kan.  870; 
Grand  Rapids  A  1.  R.  Co.  v.  Heisel,  88  Mich. 
71 ;  Stone  v.  Fairbury,  P.  db  N.  R.  Co.  68  111. 
894,  18  Am.  Rep.  556;  Imlay  v.  Union  Branch 
R,  Co.  26  Conn.  249,  68  Am.  Dec.  892;  8tarr 
V.  Camden  db  A.  R.  Co.  24  N.  J.  L.  592;  Mor- 
ris dt  E.  R.  Co.  V.  Newark,  10  N.  J.  Eg.  852; 
Port  Huron  db  8.  W.  R.  Co.  v.  Voorheis,  50 
Mich.  506. 

14  L.  R.  A. 


The  right  of  access  to  abutting  premises  is 
so  far  renirded  as  * 'private  property"  that  not 
even  the  Legislature  can  take  it  away  and  de- 
prive the  owner  of  it  without  compensation. 

Elliott,  Roads  &  Streets,  p.  526,  and  notes 
S,4*  and  cases  cited;  Transylvania  University 
V.  Lexington,  8  B.  Mon.  25,  88  Am.  Dec.  178; 
Abendroth  V.  New  York  Elev.  R.  Co.  11  L.  R. 
A.  634,  122  N.  Y.  1. 

Mr.  W.  B«  Toanfft  with  Mr.  J.  H.  Barrs, 
City  Atty.,  for  appellees: 

Unless  changed  by  Constitution,  or  some 
statute  of  the  State,  no  liability  for  compensa- 
tion accrues  unless  there  is  an  "appropriation," 
a  taking  of  the  particular  property. 

Montgomery  v.  7bwnsend,  80  Ala.  489;  Rad- 
elif  V.  Brooklyn,  4  N.  Y.  195,  58  Am.  Dec. 
857;  fymck  v.  Hawkins,  1  Rich.  L.  417;  Smith 
v.  Washington  Corp.  61  U.  S.  20  How.  185, 
15  L.  ed.  858;  Dorman  v.  Jacksonville,  18  Fla. 
545,  7  Am.  Rep.  258;  Montgomery  v.  Maddox, 
89  Ala.  181. 

The  consequential  injury  to  property  result- 
ing from  the  lawful  use  of  an  independent 
right  is  never  held  to  be  a  taking. 

Tiedeman,  Pol.  Powers,  p.  897  et  seq. 

What  is  it  the  city  proposes  to  do  in  this 
case  ?  It  is  simply  m  effect  to  raise  the  grade 
of  the  street. 

St.  Paul  V.  Wilkin  (Minn.)  7  Am.  &  Eng. 
Corp.  Cas.  522. 

An  injunction  will  not  be  granted  to  restrain 
the  raising  of  the  grade  of  a  street. 

CaUender  v.  Marsh,  1  Pick.  417;  Smith  v. 
Washington  Corp.  supra;  Kepple  v.  Keokuk, 
61  Iowa.  658,  2  Am.  &  Eng.  Corp.  Cas.  448. 

Whatever  right  an  abutter  has  in  the  street 
is  subject  to  the  paramount  authority  of  the 
State  to  regulate  and  control  the  street  for  all 
the  purposes  of  a  street,  and  to  make  it  more 
suitable  for  the  wants  of  the  public. 

Radcliff  V.  Brooklyn,  4  N.  Y.  195,  58  Am. 
Dec.  857,  dissenting  opinion  in  Story  v.  New 
York  Elev.  R.  Co.  90  N.  Y.  122.  48  Am.  Rep. 
146. 


V  Ch,  J.y  delivered  the  opinion  of  the 
court: 

The  last  clause  in  the  12th  section  of  the 
Declaration  of  Rights  of  our  Constitution  is: 
"Nor  shall  private  property  be  taken  without 
just  compensation."  This  is  not,  however, 
the  only  provision  of  that  instrument  relating 
to  the  exercise  of  the  right  of  eminent  domain. 
There  are  two  sections  in  the  "  Miscellaneous 
Provisions,"  or  16th  article,  which  read  as  fol- 
lows: 

**Sec.  28.  The  Legislature  may  provide  for 
the  drainage  of  the  land  of  one  person  over  or 
through  that  of  another  upon  just  compensa- 
tion therefor  to  the  owner  of  the  land  over 
which  such  drainage  is  had. 

"Sec.  ^.  No  private  property  nor  right  of 
way  shall  be  appropriated  to  the  use  of  any 
corporation  or  individual  until  full  compensa- 
tion shall  be  first  made  to  the  owner  or  first 
secured  to  him  by  deposit  of  money;  which 
compensation,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion or  individual,  shall  be  ascertained  by  a 
jury  of  twelve  men  in  a  court  of  competent 
jurisdiction,  as  shall  be  provided  by  law." 

It  cannot  be  denied  that  the  almost  uniform 
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course  of  decision  has  been  that  a  municipal 
government  was  not  liable  for  any  conse- 
qaential  damages  resulting  to  dwelling  lots 
from  an  authorized  or  law  nil  change  of  grade 
of  the  street  by  the  municipal  authorities, 
where  the  constitutional  provision  obtaining 
bas  been  like  that  of  our  Declaration  of  Rights: 
"  Nor  shall  private  property  be  taken  without 
lust  compensation."  Such  seems  to  have 
been  this  court's  understanding  of  the  law 
twenty  years  ago,  as  is  shown  by  Dorman  v. 
Jaeksanville,  18  Fla.  588.  7  Am.  Kep.  258. 

The  meaning  given  by  the  courts  and  com- 
mentators to  the  words  ''taken"  or  "appropri- 
ated/' as  used  in  such  provision,  is  that  there 
must  be  a  trespass  upon  or  a  physical  invasion 
of  the  abutting  property  to  brmg  municipal 
authorities  within  the  constitutional  prohibi- 
tion, as  long:  as  such  authorities  keep  within 
the  scope  of  their  powers  in  using  or  improving 
the  street.  If  they  do  no  illegal  act,  as  by 
creating  a  nuisance,  or  do  not  appropriate  the 
street  to  other  than  street  purposes,  or  do  not 
invade,  or  do  physical  ioiury  to,  the  abutting 
property,  there  is,  in  the  absence  of  negligence, 
or  of  the  want  of  due  skill  and  care  in  making 
improvements  (which  negligence  or  want  of 
care  or  skill  may  of  itself  be  a  ground  of  cor- 
porate responsibility  for  damages),  no  liability 
to  the  owners  of  such  property  for  any  dam- 
age resulting  from  a  change  of  grade  or  other 
improvement  in  the  street  made  by  the  munic- 
ipal powers  for  the  convenience  or  benefit  of 
tne  public  in  using  the  highway  as  such.  The 
voluntary  dedication  of  the  street  as  a  highway 
creates  certain  rights  in  the  public;  the  land 
so  dedicated  becomes  to  the  extent  that  it  is 
necessary  to  be  used  for  a  street,  the  property 
of  the  people  of  the  State,  and  the  dedication 
of  it  to  such  purpose  carries  in  this  country,  as 
well  as  in  England,  the  continuing  power  to 
change  its  grade  or  otherwise  improve  it,  in  so 
far  as  such  improvements  are  for  street  pur- 
poses. This  power  may  be  delegated  by  the 
Legislature  to  a  municipality  as  one  of  its  gov- 
ernmental agencies,  and  to  the  exercise  of  these 
powers  the  fee  of  the  abutting  owner  in  the 
street  to  its  centre  is  at  all  times  subject,  in 
the  manner  or  to  the  extent  indicated  above, 
under  a  constitutional  provision  like  that  in 
our  Bill  of  Rights. 

In  some  cases  holding  these  views  there  has 
been  an  omission,  at  least,  to  notice  any  dis- 
tinction between  the  rights  of  an  abutting  own- 
er as  such,  and  the  public  generally  in  or  as  to 
the  streets,  but  there  can  be  no  doubt  that  there 
is  a  substantial  and  clearly  defined  difference. 
There  is  incident  to  abutting  property,  or  its 
ownership,  even  where  tie  abutter's  fee  or  title 
does  not  extend  to  the  middle  of  the  street,  but 
only  to  its  boundary,  certain  property  rights 
which  the  public  generally  oo  not  possess. 
They  are  the  right  of  egress  and  ingress  from 
and  to  the  lot  by  the  way  of  the  street,  and  the 
right  of  light  and  air  which  the  street  affords. 
Viewing  property  to  be  not  the  mere  corporal 
subject  of  ownership,  but  as  being  all  the 
rights  legally  incidental  to  the  ownership  of 
such  subject,  which  rights  are  generally  said 
to  be  those  of  user,  exclusion  and  disposition, 
or  the  right  to  use,  possess  and  dispose  of 
(Lewis,  Em.  Dom.  §§  54,  55;  Dillon,  Mun. 
""^rp.  §  5876;  Cooley,  Const.  Lim.  675,  676); 
R.A. 


we  are  satisfied  that  the  rights  just  mentioned 
are  within  the  meaning  of  the  word  "prop- 
erty," as  it  is  used  in  this  constitutional  pro- 
vision. These  incidental  rights  of  property 
are  under  a  constitutional  guaranty  simply 
against  the  "  taking"  or  "  appropriation"  of 
property,  subordinate  to  the  right  of  the  State, 
or  any  duly  authorized  governmental  agency 
acting  for  it,  to  alter  the  grade  or  otherwise 
improve  the  streets  for  street  purposes.  An 
ori^nal  purchaser  of  an  abutting  lot,  and  all 
subsequent  purchasers,  take  with  the  implied 
understanding,  or  as  tacitly  agreeing  that  the 
public  ^all  have  the  right  to  thus  improve 
or  alter  the  street  so  far  as  may  be  necessary 
for  its  use  as  a  street,  and  that  they  can  sus- 
tain no  claim  for  damages  resulting  to  their 
lots  or  property  from  the  impairment  or  de- 
struction 01  such  incidental  rights,  as  a  mere 
consequence  from  the  use  or  improvement  of 
the  streets  as  highways.  Ohio  and  Kentucky 
alone,  of  all  the  courts  of  this  country,  have 
denied  such  subordination  of  these  incidental 
rights  to  the  highway  rights  of  the  public. 
The  doctrine  of  the  courts  of  the  other  states 
and  of  the  United  States  is  that  so  long  as 
there  is  no  application  of  the  street  to  purposes 
other  than  those  of  a  highway,  or  no  aiversion 
of  it  from  street  purposes,  any  changes  of 
grade  made  lawfully  and  in  the  exercise  of 
good  faith,  or  not  maliciously,  or  for  the  pur- 
pose of  doing  injury  to  the  abutter,  is  not  with- 
in the  constitutional  inhibition  against  taking 
property  without  compensation,  nor  the  basis 
for  an  action  for  damages.  Lewis,  Em.  Dom. 
§  96,  and  authorities  cited  in  n&te  ;  Barman  v. 
JaeksonmUe^  supra. 

The  Ohio  doctrine  as  summarized  by  Lewis 
in  his  work  on  Eminent  Domain,  section  d8, 
pp.  121,  122,  gives  a  right  of  recovery  cot  only 
under  the  circumstances  indicated  above,  but 
also  where  one  builds  to  an  established  grade 
and  it  is  changed  to  his  damage;  or  where  one 
builds  before  a  grade  is  established,  but  suc- 
ceeds in  anticipating  the  grade  which  is  after- 
wards established,  and  the  grade  after  being 
so  established  is  changed;  or  where  one  builds 
before  a  grade  is  established,  and  afterwards 
an  unreasonable  ^ade  is  established.  The 
right  of  recovery  is  based  in  the  later  cases 
there  upon  the  guaranty  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation  (Lewis,  Em.  Dom.  p.  122),  and 
the  property  taken  is  spoken  of  in  these  cases 
as  the  right  of  access.  In  the  earlier  cases, 
however,  the  ground  of  the  decision  was  that 
of  natural  right  and  justice.  Judge  Dillon,  in 
a  note  to  his  work  on  Municipal  Corporations, 
§  990.  p.  1226,  says  of  the  doctrine  obtaining 
in  this  State,  that  the  common-law  measure  of 
the  liability  of  municipal  corporations  has  been 
designedly  and  deliberately  carried  beyond  the 
limits  established  by  the  current  of  decision 
elsewhere. 

In  Kentucky,  in  the  case  of  LouisHlle  v. 
Louisville  Boiling  M%U  Co,,  8  Bush,  416,  the 
grade  of  the  street  was  to  be  raised  twelve  feet 
above  the  mill  company's  lot  at  the  only  point 
of  ingress  and  egress,  the  improvement  entirely 
clofdng  the  passway,  and  in  the  Newport  db  0. 
Bridge  Co,  v.  Foote,  9  Bush,  264,  there  was 
sufilcient  space  left  between  the  appellee's  lot 
'  and  the  bridge  for  two  wagons  to  pass  abreast; 
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and  in  the  former  the  abutting  owner  was  held 
entitled  to  relief  on  the  ground  that  there  was 
a  taking  of  bis  private  property,  an  interfer- 
ence with  his  private  right  of  air,  light  and 
passway,  whiie  in  the  latter,  relief  was  denied, 
as  there  was  no  interference  with  the  private 
rights  of  the  appellee,  the  lessening  in  value  of 
his  lots  from  the  lawful  construction  of  the 
l)ridge  and  the  avenues  leading  to  it  being  re- 
garded as  mere  consequential  damages,  not 
constituting  a  cause  of  action.  See  also  Kem- 
per V.  Louisville,  14  Bush,  87;  Lewis,  Em. 
Dom.  §  99;  2  Dillon,  Mun.  Corp.  noU  to  §990, 
p.  1226.  Both  Jvdge  Dillon  and  Mr.  Lewis 
treat  the  Kentucky  doctrine  as  virtually  mak- 
ing the  extent  of  the  injury,  and  not  the  fact 
of  injury,  the  basis  of  municipal  liability. 

The  provision  of  the  Kentucky  Constitution 
is:  "Nor  shall  any  man's  property  be  taken 
or  applied  to  public  use  without  the  consent  of 
his  representatives  and  without  just  compensa- 
tion being  previously  made  to  him." 

In  Ohio  there  are  two  sections  on  the  sub- 
ject in  the  Constitution  of  1851. •  They  are  the 
19th  section  of  the  Bill  of  Rights,  and  the  5th 
section  of  the  13th,  or  "Corporations,"  article, 
and  they  read  as  follows: 

"Private  property  shall  ever  be  held  invio- 
late but  sutiservient  to  the  public  welfare. 
When  taken  in  time  of  war  or  other  public 
exigency,  imperatively  requiring  its  immediate 
seizure,  or  for  the  purpose  of  making  or  re- 
pairing roads  which  shall  be  open  to  the  pub- 
lic without  charge,  a  compensation  shaU  be 
made  to  the  owner  in  money,  and  in  all  other 
cases  where  private  property  shall  be  taken  for 

Eublic  use  a  compensation  therefor  shall  be 
rst  made  in  money  or  first  secured  by  a  de- 
posit of  money;  and  such  compensation  shall 
be  assessed  by  a  jury,  without  deduction  for 
benefits  to  any  property  of  the  owner."  Bill 
of  Rights,  art.  1,  §  19. 

"No  right  of  way  shall  be  appropriated  to 
tte  use  of  any  corporation,  until  full  compen- 
sation shall  be  first  made  in  money,  or  first  se- 
cured by  a  deposit  of  money,  to  the  owner, 
irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation;  which 
compensation  shall  be  ascertained  by  a  juir  of 
twelve  men,  in  a  court  of  record  as  shall  be 
prescribed  by  law."     Corporations,  art.  18,  §  5. 

The  courts  of  Ohio  do  not  attempt  to  sustain 
their  peculiar  doctrine  upon  the  theory  that 
there  is  anything  exceptional  in  the  Constitu- 
tion of  that  State.  They  bold,  as  indicated 
above,  that  there  is  a  "taking**  of  property. 
As  much  as  the  decisions  of  Ohio  have  been 
discussed  by  other  courts  and  by  commen- 
tators, there  can  be  found  neither  in  those  dis- 
cussions nor  in  the  decisions  themselves,  any 
suggestion  that  the  Ohio  doctrine  is  referable 
to  anything  peculiar  in  the  Constitution  of  that 
State.  The  same  is  true  of  the  Kentucky  de- 
cisions. 

It  is  not  to  be  denied  that  much  hardship 
has  resulted  to  individuals  in  their  property 
rights  from  time  to  time  from  the  established 
doctrine;  nc^r  have  the  courts  failed  to  appre- 
ciate these  hardships.  In  (/ Connor  v.  IHtte- 
burgh,  18  Pa.  187,  a  case  in  which  the  city 
authorities  reduced  the  previously  established 
grade,  with  reference  to  which  the  church  of 
the  plaintiff  had  been  constructed,  and  cut 
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down  the  street'  seventeen  feet  in  front  of  the 
church,  Chirf  Justice  Gibson  delivering  the 
opinion  of  the  court  said:  "We  have  had 
this  cause  reargued  in  order  to  discover  if  pos- 
sible some  way  to  relieve  the  plaintiff  consist- 
ently with  law;  but  I  grieve  to  say  we  have 
discovered  none."  Still  this  doctrine  has  been 
so  firmly  established  as  law.  based  upon  the 
principle  of  the  rights  of  the  State  in  highways 
and  the  immunity  of  itself,  and  of  governmen- 
tal agencies  acting  for  it  and  for  the  benefit  of 
the  people,  that,  notwithstanding  the  departure 
of  the  Ohio  courts,  they  have  found  themselves 
unable  to  ignore  or  change  it,  though  sugges- 
tions have  at  times  fallen  from  them  as  to  the 
advisability  of  the  law-making  power  doing 
so.  These  suggestions,  and  doubtless  a  grow- 
ing sense  of  the  harsh  consequences  of  the 
doctrine,  have  led  to  not  only  legislative  ac- 
tion, but  also  to  changes  in  the  organic  law  of 
many  states,  as  shown  by  the  Constitutions  of 
Pennsylvania  of  1873,  and  that  of  Alabama  of 
1875,  by  which  it  is  provided  that  municipal 
and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property 
for  public  use  shall  make  just  compensation 
for  the  property  taken,  injured  or  destroved, 
etc.;  and  that  of  Arkansas  of  1874,  providing 
that  private  property  shall  not  be  "taken,  ap- 
propriated or  damaged;"  and  those  of  Illinois 
of  1870,  West  Virginia  of  1872,  Missouri  of 
1875.  Colorado  and  Texas  of  1876,  Georgia  of 
1877,  and  California  of  1879,  that  it  shall  not 
be  "taken  or  damaged."  The  purpose  and  the 
effect  of  this  introduction  of  the  words  "in- 
jured," "destroyed,"  or  "damaged"  was  to 
give  compensation  for  damages  often  resulting 
to  private  property  where  there  was  not  a 
"taking"  of  the  property.  There  being  no 
taking  of  private  property  and  consequently 
no  infraction  of  the  constitutional  guaranty 
against  taking  without  making  just  compen- 
sation, there  were  yet,  as  just  intimated,  many 
cases  in  which  damages  resulted  to  property 
owners,  although  the  works  or  improvements 
were  constitutionally  authorized  by  the  law- 
making power  of  a  State,  and  carefully  and 
skillfully  executed  b^  governmental  agencies. 
Such  damage,  not  being  occasioned  by  any  il- 
legal or  wrong  act,  has  found  expression  in 
the  phrase,  damnum  absque  injuria.  It  has 
also  become  the  custom  to  speak  of  such  dam- 
ages as  consequential  damages,  meaning  that 
they  are  simply  the  consequence  of  a  legal  act, 
and  therefore  are  not  a  basis  of  recovery  in  the 
courts,  nor  of  a  lawful  claim  for  compensation. 
It  seems  not  to  have  been  the  purpose  of  these 
amendments  to  give  a  right  of  recovery  for  all 
damaging  consequences,  resulting  from  the 
improvement,  to  the  owner  of  the  property  af- 
fected, but  only  for  such  as  effect  physically 
some  right  of  property  incident  to  the  abutting 
property. 

This  is  illustrated  by  the  cases  of  Edmund- 
son  V.  Pittsburgh,  M.  A  T,  R.  Co.  Ill  Pa.  816, 
1  Cent.  Rep.  868;  Pennsylvania  R.  Co,  v.  Lip- 
pincott,  116  Pa.  472,  8  Cent.  Rep.  818;  Chester 
Covnty  V.  Brower,  117  Pa.  647,  10  Cent.  Rep. 
909;  Pennsylvania  R  Co.  v.  Marchant,  119  Pa. 
541, 12  Cent.  Rep.  261;  Pennsylvania  8.  V.  R. 
Go.  V.  WaUh,  124  Pa.  644,--cited  by  appel- 
lant's counsel,  and  which  are  decisions  under 
the  new  provision  of  the  Constitution  of  Penn- 
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sylvania,  referred  to  above.  '  This  provision, 
80  far  as  it  need  be  given  now,  is  ias  follows: 
* 'Municipal  and  other  cori>oration8  and  indi- 
viduals invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make 
just  compensation  for  property  taken,  injured, 
or  destroyed,  by  the  construction  or  enlarge- 
ment of  their  works,  highways  or  improve- 
ments, which  compensation  shall  be  paid  or 
secured  before  such  taking,  injury  or  destruc- 
tion." The  first  case  was  an  action  for  dam- 
ages done  to  plaintiff's  buildings  and  land  by 
negligent  blasting  and  the  reckless  and  careless 
construction  of  the  road  by  the  contractors. 
The  company  had  been  given  the  right  to  en- 
ter and  construct,  and  did  not  enter  or  con- 
struct under  the  right  of  eminent  domain.  It 
was  held,  upon  the  faots  of  the  case,  that  the 
company  was  not  liable  for  the  negligence  of 
its  contractor,  who  was  exercising  an  inde- 
pendent employment,  and  to  whom  the  maxim 
respondeat  superior  applied;  and  that  a  railroad 
company  to  which  one  grantJi  the  right  to  enter 
upon  his  land  and  construct  a  road  is  not  liable 
for  damages  resulting  as  a  consequence  of  the 
company^  entering  and  constructing;  and  that 
the  above  provision  of  the  Constitution  did  not 
apply  to  damages  resulting  from  carelessness 
or  negligence  in  constructing  a  railroad. 
•*The  words  'injured  or  destroyed/ as  found 
in  this  section,  as  everyone  knows,"  says  the 
opinion,  **were  not  designed  to  change,  alter, 
or  limit  the  nature  and  effect  of  corporate  con- 
tracts, but  to  impjose  on  those  having  the  right 
of  eminent  domain  a  liability  for  consequennal 
damages  from  which  they  had  been  previously 
exempt.  ...  To  create  a  liability  for  in- 
juries of  this  kind,  and  to  make  corporations 
responsible  for  such  damages,  was  the  object, 
ana  only  object,  of  the  section  under  discus- 
sion." In  the  second  of  the  above  cases  (Penn- 
sylvania R.  Co.  V.  Lippincott),  a  railroad  com- 
pany erected  on  its  own  land  a  viaduct,  and 
operated  a  railroad  thereon,  and  it  was  held 
that  there  could  be  no  recovery  for  damages 
resulting  to  plaintiff's  property,  lying  on  the 
opposite  side  of  the  street,  from  noise,  smoke 
and  dust,  and  necessary  consequence  of  a  due 
operation  of  the  railroad,  no  portion  of  his 
property  having  been  taken  or  used  in  the  con- 
struction of  the  viaduct;  and  that  except  on 
proof  of  negligence  the  lawful  use  by  a  railroad 
company  of  a  lawful  erection  entirelv  upon  its 
own  property  was  not  the  subject  or  damages 
under  the  above  section  of  the  Constitution. 
It  was  said  by  the  court  that  none  of  the  plain- 
tiff's property  had  been  taken,  nor  anv  of  his 
rights  infringed,  so  that  neither  by  the 'Consti- 
tution, nor  by  the  case  quoted,  was  there  war- 
rant for  his  contention;  that  over  and  beyond 
the  damage  which  arises  from  the  taking  of 
property,  whether  in  the  shape  of  land  or  a 
right,  the  Constitution  imposed  on  corporations 
a  direct  responsibility  for  every  injury  for 
which  a  natural  person  would  l)e  liable  at  com- 
mon law,  and  that  this  was  held  in  the  preced- 
ing case,  but  that  beyond  this  they  could  not 
go.  The  third  of  the  above  cases  {Chester 
County  V.  Brotcer),  Is  one  in  which  the  county 
erected  a  bridge  with  stone  abutments  ana 
piers  on  a  street  and  over  a  creek  in  a  borough. 
The  approach  or  abutment  of  the  bridge  was 
of  solid  masonry  and  extended  in  front  of 
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Brower's  lot  and  house.  It  is  stated  that  the 
street  could  no  longer  be  used  except  for  travel 
on  foot,  the  travel  now  passing  over  the  ap- 
proach and  upon  the  bridge.  The  conclusion 
reached  was  that  the  county  was  liable  in  an 
action  on  the  case  for  the  consequential  dam- 
ages to  the  property,  and  this,  though  the 
legislature  had  not  provided  a  remedy  to  en- 
force the  right  given  by  the  provision  of  the 
Constitution.  ' *There  was,"  observes  the  opin- 
ion, ''no  taking  of  the  property  of  the  plaintiff 
by  the  county  for  the  purpose  of  constructing 
the  bridge.  .  .  .  The  claim  was  for  con- 
sequential damages  caused  by  the  erection  of 
the  abutments  of  the  bridge  some  fourteen  feet 
above  the  grade  of  the  street  in  front  of  the 
plaintiff's  house.  It  follows  that  under  the 
law  as  it  stood  at  and  prior  to  the  adoption  of 
the  Constitution  he  would  have  been  without 
remedy.  Slruthers  v.  Ihinkirk,  W.  db  P.  R. 
Co.  87  Pa.  282.  and  cases  there  cited.  The 
Constitution  of  1874  made  a  radical  change  in 
the  law  as  regards  consequential  damages.'^ 
In  the  fourth  case  (Pennsylvania  R.  Co.  v. 
Afarchant),  in  which  the  facts  were  quite  simi- 
lar to  those  in  the  second  case,  the  decision 
was  that  the  mischief  which  the  constitutional 
convention  had  before  it  in  adopting  the  above 
section  was  the  want  of  a  remedy  under  pre- 
vious Constitutions  to  obtain  compensation 
when  property  was  injured  or  destroyed  in 
the  construction  or  enlargement  of  corporate 
works,  though  no  portion  of  it  was  actually 
taken  by  the  corporation;  and  that  the  remedy 
provided  thereby  to  secure  just  compensation 
by  corporations  for  property  "injured  or  de- 
stroyed," has  relation  to  injuries  which,  though 
properly  termed  consequential,  are  yet  to  oe 
understood  as  confined  to  such  injuries  to  one's 
property  as  arc  actual,  positive  and  visible^ 
and  are  the  natural  and  necessary  results  of  the 
original  construction  or  enlargement  of  its 
works  by  a  corporation,  and  of  such  certain 
character  that  compensation  therefor  may  be 
ascertained  at  the  time  the  works  are  being 
constructed  or  enlarged,  and  paid  or  secured » 
as  provided  in  the  Constitution,  in  advance. 
That  a  railroad  corporation  which  has  con- 
structed its  railroad  on  its  own  property  in  a 
city  without  taking  any  portion  of  another's 
property,  is  not  liable  for  those  indirect  injuries 
which  are  the  result  merely  of  the  operation  of 
its  road  in  a  lawful  manner  and  without  negli- 
gence, unskillfulness  or  malice.  That  the  pro- 
vision was  not  intended  to  impose  on  corpora- 
tions a  liability  in  the  operation  of  their  works 
which  has  never  been  imposed  on  individuals. 
The  remaining  case,  Penhsyltania  8.  V,  R. 
Co.  V.  Walsfi,  decides  that  where  a  railroad  is 
laid  down  upon  a  public  street  and,  though  at 
grade,  is  so  constructed  with  reference  to  the 
property  of  an  abutting  owner  that  by  its 
operation  in  a  lawful  manner  access  to  the 
property,  if  not  cut  off,  is  rendered  daujzerous, 
the  company  is  liable  for  consequential  dam- 
ages under  the  Constitution.  The  distinction 
between  this  case  and  those  of  Lippincott  and 
Marehant  is,  that  in  the  latter  there  was  no  in- 
jury by  reason  of  the  construction  of  the  road, 
whereas  here  it  was  the  direct  result  of  the 
construction,  the  track  being  laid  close  to  the 
curbstone  on  the  side  of  the  street  next  to 
plaintiff's  property,  with  the  effect  indicated. 


1881. 
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See  also  Penmylvania  8.  V.  R,  Co,  v.  Zeimer, 
124  Pa.  560.  The  case  cited  from  Alabama 
{Montgomery  v.  Mdddox^  89  Ala.  181),  holds, 
under  a  constitutioDal  provisioD  similar  to  that 
of  PeDDsylvaDia,  omitting  the  words  ''or  se- 
cured/' that  the  liability  of  a  municipal  cor- 
S oration  extends  to  all  cases  of  injury  caused 
7  grading  or  cuttine  down  streets  or  side- 
walks without  reg^ard  to  the  original  dedica- 
tion or  condemnation  or  to  damages  paid  on 
former  occasions;  the  measure  of  damages  in 
every  case  being  the  difference  in  the  market 
value  of  the  property  before  and  after  grad- 
ing. 

There  is  in  these  Pennsylvania  and  Alabama 
decisions  nothing,  considering  the  provisions 
of  our  Constitution,  that  aids  appellants. 

We  are  unable  to  find  in  either  or  all  of  the 
three  sections  of  our  Constitution  a  justifica- 
tion for  the  theory  of  appellant's  counsel  that 
the  use  of  the  term  ''right  of  way/'  in  the  last 
of  the  three  sections  was  intended  as  an  adop- 
tion of  the  rule  allowing  indirect  or  conse- 
quential damages.  We  do  not  doubt  that  the 
abutting  owner's  right  of  access,  or  of  ingress 
and  egress  to  and  from  the  street,  and  of  Tight 
and  air  from  the  open  space  above  or  over  the 
surface  of  the  si  reet,  are  easements  and  private 
property  incidental  to  the  ownership  of  the 
abutting  lot,  nor  that  these  easements  cannot 
be  "taken"  or  "appropriated"  vntfaout  just 
compensation  being  made  for  them  as  such 
property.  This  is  fully  demonstrated  by  the 
^ew  York  Elevated  Railroad  Cases:  Story  v. 
New  York  Elev,  R.  Co.  90  N.  Y.  122,  decided 
in  1882:  Lafir  v.  Metropolitan  Elet,  R.  Co.  104 
N.  Y.  108,  6  Cent.  Rep.  871,  and  Abendroth  v. 
Manhattan  R.  Co.  122  N.  Y.  1,  11  L.  R.  A. 
684,  hereafter  to  be  noticed,  and  by  other  au- 
thorities, as  indicated  both  above  and  hereaf- 
ter. 

Whatever  meaning  we  give  to  the  expression 
"right  of  way,"  we  still  find  nothing  in  the 
Constitution  that  places  it  within  the  protection 
or  inhibition  of  that  instrument  unless  such 
right  of  way  is  "taken"  or  "  appropriated." 
These  words  "taken"  and  "appropriated,"  it 
seems  to  us,  were  used  in  their  well  defined 
sense,  and  in  no  other.  There  is  nothing  in 
the  proceedings  of  the  constitutional  conven- 
tion which  justifies  an  inference  that  these 
words  were  used  in  any  other  sense,  or  that  the 
framers  of  that  instrument  intended  to  give 
compensation  for  damages  or  injury  other  than 
such  as  should  result  mm  a  taking  or  appio- 

Sriation,  as  distinguished  from  consequential 
amages. 

An  examination  of  these  proceedings  proves 
that  the  clause  of  the  Bill  of  Rights  was  adopted 
on  the  third  day  of  July,  and  without  anv thing 
to  distinguish  its  consideration.  Journal  of  the 
Constitutional  Convention  of  1885,  pp.  229, 
280. 

The  first  time  anything  like  the  29th  section 
of  article  16  "Miscellaneous  Provisions,"  ap- 
pears to  have  been  brought  to  the  attention  of 
the  Convention  was  the  eleventh  day  of  the 
same  month,  and  in  the  7th  section  of  an  article 
reported  by  the  minority  of  the  committee  on 
private  corporations..  The  majority  had  recom- 
mended two  sections  to  constitute  an  article  to 
be  entitled  "  Private  Corporations,"  and  sub- 
stantially Ihe  same  as  those  finally  adopted 
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July  21,  and  now  constituting  sections  80  and 
81  of  article  16;  they  being  intended  to  prevent 
unjust  discrimination  and  unjust  charges  by 
common  carriers  and  others  performing  serv- 
ices of  a  public  nature,  and  prohibiting  common 
carriers  from  granting  free  passes  or  discount- 
ing fares  of  members  of  ttie  Legislature  and 
salaried  officers  of  the  State.  The  7th  section 
of  the  article  reported  by  the  minority  of  the 
committee  as  an  article  to  be  entitled  "  Private 
Corporations,"  uses  the  words  "  no  property/' 
instead  of  "no  private  property  nor  right  of 
way/'  and  does  not  use  the  word  "  individual." 
This  minority  report  was  indefinitely  post- 
poned on  the  l8th  of  July,  notice  of  motion  for 
a  reconsideration  of  the  vote  being  g^ven. 

On  the  21st  of  July,  the  16th  article  being 
under  consideration,  the  following  were  offered 
as  additional  sections,  and  were  referred  to  the 
committee  on  miscellaneous  provisions: 

"  The  right  of  drainage  and  the  means  to 
secure  it  shall  be  promoted  and  protected,  and 
the  right  of  way  through  inferior  lands  for  the 
drainage  of  superior  by  the  direct  as  well  as  by 
the  natural  course  shall  be  provided  for  and 
enforced:  provided,  that  the  cost  and  damage 
of  such  easement  may  be  assessed  in  proportion 
to  benefit  upon  the  lands  of  the  parties  applying 
for  the  same;  and,  provided  further^  that  ihe 
owners  of  lands  bearing  the  servitude  shall 
be  entitled  to  just  compensation  from  the  par- 
ties so  applying." 

"  The  right  to  collect  rates  or  compensation 
for  the  use  of  water  supplies  to  any  county, 
city  or  town,  or  the  inhabitants  thereof,  is  a 
franchise  and  cannot  be  exercised  except  by 
authority  of  and  in  the  manner  prescribed  by 
law." 

The  committee,  on  the  24th  of  July,  reported 
these  sections  back  to  the  convention,  recom- 
mending the  former  to  the  favorable  consid- 
eration of  the  convention,  but  the  latter 
"  without  recommendation,"  and  on  the  next 
day  they  were  referred  to  the  judiciary  com- 
mittee. On  the  29th  of  the  month  this  com- 
mittee reported,  as  a  substitute  for  the  same, 
what  is  now  the  28th  section  of  article  16,  as 
it  is  given  above,  it  having  been  adopted  by 
the  convention  on  the  last  ofay  of  July. 

On  the  24th  of  July,  the  16th  article  being 
under  consideration,  there  was  offered  a  section 
to  be  entitled  "Private  Property.  How  Taken 
for  Public  Use,"  the  first  paragraph  of  it  being: 
•  'No  private  property  of  persons  or  corporations 
shall  be  taken  nor  damaged  for  public  use  in 
the  construction  of  railroads,  canals,  or  if  taken 
for  other  purposes,  under  chartered  rights 
without  just  compensation  to  be  paid  for  the 
same."  This  proposed  section  was  also  re- 
ferred to  the  committee  on  miscellaneous  pro- 
visions, and  on  the  28th  day  of  that  month  it 
reported  as  a  substitute  for  the  same  what  is 
now  the  29th  section  of  the  16th  article,  as 
given  at  the  outset  of  this  opinion,  it  having 
been  adopted  on  the  last  day  of  July. 

These  proceedings,  if  they  indicate  anything, 
tend  to  the  conviction  that  the  purpose  of  ibe 
convention  was,  as  shown  by  its  final  action, 
to  exclude  from  the  Constitution  any  provision 
for  compensation  for  damage  other  than  where 
there  wasa  "taking"  or '  'appropriation" of  prop- 
erty. If  such  was  not  the  intention,  the  word 
"damaged"  or  its  equivalent  would  have  been 
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put  in  the  29th  section,  such  word  being  in  the 
proposed  provision  for]  which  it  was  a  substi- 
tute. 

It  is  not  to  be  assumed  that  the  judges  and 
lawyers  who  sat  in  the  convention  did  not  un- 
derstand what  the  meaning  of  the  words 
** taken"  or  "appropriated"  was  then,  which 
it  is  now,  or  did  not  know  that  the  abutting 
owner's  right  of  access  and  other  easements 
indicated  were  private  property.  The  expres- 
sion '*  private  properly,"  in  so  far  as  we  can 
see,  certainly  includes  any  right  of  way  which 
is  the  subject  of  private  property,  and  unless 
the  words  **  right  of  way  "  mean  a  public  rieht 
of  way,  we  can  find  in  them  nothing  that  adds 
to  the  effect  which  the  expression  "private 
property,"  or  the  entire  section  would  have 
without  them.  We  however  do  not  mean  to 
intimate  that  the  expression  "  right  of  way  " 
includes  or  applies  to  a  mere  public  right  of 
way;  and  we  may  remark  that  it  does  not  occur 
to  us  that  the  purpose  of  the  section  in  which 
these  words  ai*e  to  be  found  was  so  much  to 
specify  what  should  never  be  taken  without 
just  CQpipensation,  as  it  was  to  declare  the  cases 
m  which  there  shall  be  no  taking  without  either 
previous  payment,  or  a  security  by  deposit  of 
money,  of  the  compensation  for  such  taking 
ascertained  in  the  manner  indicated.  It  is 
entirely  clear  that  the  State  acting  for  itself  is 
not,  even  if  a  municipal  corporation  is,  within 
the  terms  or  spirit  of  this  section,  in  so  far  as 
it  prescribes  anything  not  implied  by  the  more 
general  provision  of  the  12th  section  of  the 
"Declaration  of  Rights. "  We  state  these  views 
not  as  committing  ourselves  finally  to  the 
meaning  of  the  words  "  right  of  way"  in  con- 
nection with  any  future  case  distinguishable 
from  this,  nor  as  precluding  the  recognition  of 
any  now  undiscovered  legal  effect  they  may 
have  been  intended  to  establish.  (Jiesy  v.  Oin- 
cinnaH,  W.  cfc  Z.  R.  Co,  4  Ohio  St.  308,  828  et 
4eq. 

The  Neio  York  Elevated  Bailroad  Caees, 
mentioned  above,  and  decided  under  a  consti- 
tutional provision  similar  to  that  in  our  Declar- 
ation ol  Rights,  are  relied  upon  as  sustaining 
the  appellant's  cause.  In  the  second  of  these 
cases,  that  of  Lahr,  104  N.  Y.  268,  6  Cent. 
Rep.  371,  the  conclusions  of  the  Story  Case 
are  stated  to  be  in  effect  as  follows:  Ist.  That 
an  elevated  railroad  in  the  streets  of  a  city 
operated  by  steam  and  constructed  as  there  de- 
scribed— (about  fifteen  feet  above  the  surface 
of  the  street,  supported  on  columns  placed 
alon^  and  partly  inside  of  the  outer  edge  of 
the  sidewalk,  and  about  eleven  feet  from  Story's 
building,  a  warehouse,  and  extending  across 
the  whole  traveled  track  of  the  street,  the  struc- 
ture and  passing  trains  to  some  extent,  as  found 
by  the  trial  court,  obscuring  the  light  and  im- 
pairing the  usefulness  of  the  premises,  and  the 
line  of  columns  abridging  the  sidewalk  and  in- 
terfering with  the  street  as  a  thoroughfare) — 
was  a  perversion  of  the  use  of  the  street  from 
the  purposes  for  which  it  was  ori^nally  de- 
signed, and  a  use  which  neither  the  city  author- 
ities nor  the  Legislature  could  legalize  or  sanc- 
tion without  providing  compensation  for  the  in- 
jury infiicted  upon  abutting  owners.  2d.  That 
abutters  upon  a  public  street,  claiming  title  to 
their  premises  by  grant  from  the  municipality, 
it  covenanting  tnat  a  street   to  be  laid  out 
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in  frbnt  of  the  premises  should  forever  con- 
tinue for  the  free  and  common  passage  and  as 
public  streets  and  ways  for  all  persons  passing 
or  returning  throup^h  or  by  the  same  in  like 
manner  as  the  existing  streets  in  the  city  are  or 
ought  to  be,  acquire  an  easement  in  the  bed  of 
the  street  for  ingress  and  egress  to  and  from 
their  premises,  and  also  for  the  free  and  unin- 
terrupted passage  and  circulation  of  light  and 
air  through  ana  over  such  street  for  the  bene- 
fit of  property  situated  thereon.  8d.  That  the 
ownership  o/^such  easement  is  as  interest  in  the 
real  estate  constituting  property  within  the 
meaning  of  that  term,  as  used  In  the  Constitu- 
tion, and  for  which  compensation  must  be 
made  before  it  can  be  lawfully  taken.  4th. 
That  the  erection  of  an  elevated  railroad,  the 
use  of  which  was  intended  to  be  permanent,  in 
a  public  street,  and  upon  which  cars  are  pro- 
pelled by  steam  engines  generating  gas,  steam 
and  smoke  and  distributing  in  the  air  cinders, 
dust,  ashes  and  other  noxious  and  deleterious 
substances,  and  interrupting  the  free  passage 
of  light  and  air  to  and  from  adjoining  prem- 
ises, constitutes  a  taking  of  the  easement  and 
its  appropriation  by  the  railroad  corporation, 
rendering  it  liable  to  the  abutters  for  the  dam- 
ages occasioned  by  such  taking. 

It  was  further  held  in  Lalirs  Case,  that  no 
legal  difference  exists  with  reference  to  the  in- 
terest acquired  by  abutting  owners  in  a  public 
street  where  the  title  is  like  that  held  by  Story, 
and  where  it  is  one  acquired  through  mesne 
conveyances  from  the  original  owner  whose 
property  has  been  taken  by  proceedings  in 
invitum,  instituted  by  the  municipality  under 
a  public  statute  for  acquiring  land  for  street 
purposes.  Such  statute  providing  that  the 
land  thus  taken  shall  be  held  "in  trust  never- 
theless that  the  same  be  appropriated  and 
kept  open  for  or  as  a  part  of  a  public  street 
forever  in  the  like  manner  as 
the  other  public  streets  ...  in  said 
city  are  and  of  right  ou&rht  to  be."  In 
Abendroth'8  Case,  122  N.  Y.  1,  11  L.  R.  A. 
684,  the  decision  was  that  though  the  title  of 
the  owner  of  the  abutting  lot  extends  only  to 
the  side  of  the  street,  and  the  owner  thereof 
has  no  interest  in  the  street  except  as  the  owner 
of  such  abutting  lot,  be  has  incorporeal  private 
rights  in  the  street  which  are  incident  to  his  lot 
and  are  private  property  within  the  meaning  of 
the  constitutional  provision  forbidding  their  be- 
ing taken  for  public  use  without  just  compen- 
sation ;  and  that  it  is  no  justification  to  their 
impairment  that  the  act  complained  of  is  done 
pursuant  to  legislative  authority. 

It  is  apparent  from  the  above  statement  of 
these  decisions, — and  no  one  giving  a  careful 
and  fair  consideration  of  the  opinions  can  fail 
to  be  so  impressed,— that  the  appropriation  of 
the  streets  to  the  use  of  such  railroads  is  held 
to  be  a  diversion  of  the  streets  from  highway 
purposes,  to  the  new  and  inconsistent  purpose 
of  an  elevated  railroad,  and  that  this  diversion 
is  what,  in  the  judgment  of  the  court,  consti- 
tutes the  legal  invasion,  and  unlawful  taking 
or  appropriation  of  the  easements  incident  to 
the  abutting  lot;  and  it  is  equally  apparent  up- 
on the  face  of  the  opinions  that  the  doctrine 
they  sustain  does  not  and  was  not  intended  to 
conflict  with  the  views  announced  in  the  pre- 
vious portions  of  this  opinion  as  to  the  power 


189L 


Seldsn  v.  Citt  op  JACKSOiinrrLLE. 


87» 


of  a  municipality  over  streets  so  long  as  tt  does 
not  divert  the  street  from  the  original  purposes 
for  whicli  it  was  established,  or  seek  to  apply 
it  to  other  than  street  uses.  The  importance 
of  the  principle  and  interests  involved  justify 
proofs  of  this  assertion  by  extracts  from  the 
■opinions.  Answering  the  argument  of  the 
railroad  company  made  upon  the  basis  of 
NortTitm  Transp.  Co.  of  Ohio  v.  Chicago,  90  U. 
S.  685,  25  L.  ed.  836,  where  the  claim  against 
^e  city  was  for  damages  for  an  obstruction  to 
the  plaintiff's  docks,  by  the  deposit  of  ma- 
terials, the  construction  of  a  coffer-dam  and 
other  work  necessary  to  the  building  of  a  tun- 
nel for  the  extension  of  a  street,  it  is  said  in 
JStory's  Case:  **The  work  was  a  necessary  city 
improvement,  and  the  interruption  and  obstruc- 
tion were  temporary — ceasing  with  the  comple- 
tion of  the  work.  It  was  held  that  the  plaintiff 
could  not  recover,  and  this  upon  the  principle 
applied  and  practiced  upon  in  all  our  cities, 
that  the  municipality  whether  owners  of  the 
fee  of  the  street  or  vested  with  an  easement 
only,  may  repair  or  improve  it  *to  adapt  it  to 
easy  and  safe  passage.'  It  permits  the  leveling 
of  a  street  by  filling  up  or  digging  away,  and 
if  intersected  by  a  stream  the  erection  of  a 
bridge  or  tunnel.  If  in  doing  either  of  these 
things  materials  are  necessarily  collected  or  an 
excavation  made  to  the  present  and  temporary 
detriment  of  a  lot-owner,  he  cannot  complain. 
His  ownership  is  subject  to  the  exercise  of  this 
public  right,  and  he  must  submit  to  the  incon- 
venience in  order  that  the  street  may  be  pre- 
served. So,  in  placing  a  pavement  or  excavat- 
ing for  a  sewer,  the  stone  for  the  one,  or  the 
dirt  from  the  other,  may  for  a  time  inconveni- 
ence the  lotowner.  To  this  in  like  manner  he 
must  submit,  as  to  a  burden  provided  for  in 
his  grant,  or  as  one  of  the  terms  implied  by 
his  location  upon  a  public  avenue."  Again  it 
is  observed:  "It  is  no  doubt  true  that  the 
grade  of  a  street  or  highway  may  be  altered 
by  raising  it  or  lowering  it,  without  liability 
on  the  part  of  the  municipality  to  the  abutter, 
but  this  is  on  the  ground  that  the  public  had 
already  paid  a  full  compensation  for  all  dam- 
age to  be  done  by  them  to  the  adjacent  owners 
by  any  reasonable  or  convenient  mode  of  grad- 
ing the  way.  But  the  principle  applicable  to 
such  a  case  does  not  aid  the  defendant.  There 
is  no  change  in  the  street  surface  intended,  but 
the  elevation  of  a  structure  useless  for  general 
street  purposes  and  as  foreign  thereto  as  the 
house  in  Vesey  Street  {Corning  v.  Latoerre,  6 
Johns.  Ch.  489,  2  L.  ed.  178),  or  the  freight 
depot  (Barney  v.  Keokuk,  94  U.  8.  824,  24  L. 
ed.  224).  And  speaking  of  the  surface  rail- 
way cases  (People  v.  Kerr,  27  N.  Y.  188,  and 
Kellinger  v.  Forty-second  St.  dk  G.  S.  F.  B.  Co. 
50  K.  Y.  206),  it  is  said  *'the  use  of  the  streets 
permitted  was  not  inconsistent  with  the  pur- 
poses of  the  trust."  It  is  also  remarked  in  the 
opinion  delivered  by  Judge  Tracy,  (90  N.  Y. 
170)  that  while  the  Legislature  may  regulate 
the  uses  of  the  street  as  a  street,  it  has  no 
power  to  authorize  a  structure  thereon  which 
is  subversive  of  and  repugnant  to  the  uses  of  a 
street  as  an  open  public  street,  and  that  whether 
a  particular  structure  authorized  by  the  Legis- 
lature is  consistent  or  inconsistent  with  the 
uses  of  a  street  as  a  street  must  be  largely  a 
question  of  fact  depending  upon  the  nature 
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and  character  of  the  structure  authorized.  In 
Lahr*8  Case,  it  is  observed  that  an  abutting 
owner  necessarily  enjoys  certain  advantages 
from  the  open  street,  which  belong  to  him  oy 
reason  of  the  location  of  his  property,  and  are 
not  enjoyed  by  the  general  public,  such  as  the 
easements  referred  to  above,  and  that  they  are' 
not  only  valuable  to  him  for  sanitary  pur- 
poses, but  indispensable  to  the  proper  and  bene- 
ficial enjoyment  of  bis  property,  and  are  le- 
gitimate subjects  of  estimate  by  the  public 
authorities  in  raising  a  fund  necessary  to  de- 
fray the  cost  of  constructing  the  street;  and 
that  he  is  compelled  to  pay  for  these  advan- 
tages and  rights  at  their  full  value,  and  if  in 
the  next  instant  they  may  by  legislative  au- 
thority be  taken  away  and  diverted  to  incon- 
sistent uses  a  system  has  been  inaugurated 
which  resembles  more  nearly  legalized  robbery 
than  any  other  form  of  acquiring  property. 
And  it  is  also  further  said  that  the  right  which 
the  municipality  acquires  is  limited  by  the  pub- 
lic necessity,  and,  in  the  caqe  before  the  court, 
could  not  extend  beyond  its  use  for  street  pur- 
poses, and  all  other  uses  which  might  be  en- 
joyed therein  consistent  with  its  use  as  a  street 
must  from  necessity  have  remained  in  and 
resided  with  the  person  from  whom  it  was 
taken,  even  after  the  transfer  of  the  fee  to  the 
municipality.  Afterwards  it  is  declared  that 
'Hhe  logical  effect  of  the  decision  in  the  Story 
Case  is  to  so  construe  the  Constitution  as  to 
operate  as  a  restriction  upon  the  legislative 
power  over  the  public  streets  opened  under 
the  Act  of  1813,  and  confine  its  exercise  to  such 
legislation  as  shall  authorize  their  use  for 
street  purposes  alone.  Whenever  any  other 
use  is  attempted  to  be  authorized,  it  exceeds 
its  constitutional  authority.  Statutes  relating 
to  public  streets  which  attempt  to  authorize 
their  use  for  additional  street  uses,  are  obvi- 
ously within  the  power  of  the  Legislature  to 
enact,  but  questions  arising  under  such  legis- 
lation are  inapplical^e  to  the  questions  here 
involved.  Such  are  the  cases  in  respect  to  the 
changes  of  grade;  the  use  of  a  street  for  a  sur- 
face horse  railroad;  the  laying  of  sewers,  ^as 
and  water  pipes  beneath  the  soil;  the  erection 
of  street  lamps  and  hitching  posts,  and  of  poles 
for  electric  lights  used  for  street  lighting.  All 
of  these  relate  to  street  uses  sanctioned  as  much 
by  their  obvious  purpose,  and  long  continued 
usage,  and  authorized  by  the  appropriation  of 
land  for  a  public  street."  Lahr  v.  Metropolitan 
Elev.  H.  Co.  104  N.  Y.  291,  298,  6  Cent.  Rep. 
871. 

These  extracts  clearly  sustain  the  assertion 
in  behalf  of  which  they  are  invoked. 

The  practical  deduction  to  be  made  from 
the  preceding  discussion  is,  that  if  what  is 
sought  to  be  enjoined  is  only  an  application  of 
the  street  to  additional  street  purposes,  there 
is,  in  the  absence  of  any  physical  invasion  of 
the  abutting  lots,  no  taking  or  appropriation 
of  any  property  or  right  of  way  of  complain- 
ants, within  the  meaning  of  the  prohibition  of 
the  Constitution.  Without  intimating  what 
effect  allegations  charging  malice,  negligence 
or  unskillfulness  would  have  in  an  equitable 
suit  of  this  character,  it  is  clear  that  there  are 
no  such  allegations  in  the  record. 

The  theory  of  the  bill  is,  that  the  viaduct  is 
being  erected  by  the  four  railroad  companies 
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and  the  Countv  of  Duval  and  City  of 
Jacksonville,  unaer  and  in  accordance  with  the 
agreement  there  set  out,  and  that  the  purpose 
of  the  agreement  was  to  erect  the  viaduct  over 
and  above  the  numerous  railroad  tracks 
crossing  said  street,  and  to  put  the  street  rail- 
way on  the  viaduct,  and  make  the  surface  of  the 
viaduct,  instead  of  the  original  surface  of  the 
street,  the  grade  for  the  passage  of  the  public 
as  they  should  come  and  go.  It  would  be  idle 
to  contend  that  the  complainants  are  not  dam- 
aged, at  least  consequentially,  independent  of 
any  l)enefits  which  may  accrue  from  the  im- 
provement. In  so  far  as  we  can  understand 
the  facts,  they  are  completely  shut  in  and  cut 
off  from  any  communication  with  the  other  por- 
tions of  Jacksonville  and  the  rest  of  the  world, 
except  by  the  St.  Johns  River,  unless  they 
shall  at  their  own  expense  construct  some  way 
to  reach  the  surface  of  the  viaduct  from  their 
lots  or  improvements  on  the  same,  and  thefe 
will  be  also  an  abridgment  of  light  and  air. 
The  appellant's  case,  however,  presented  by 
the  record  before  us,  is  not  that  the  necessity 
of  constructing  the  viaduct  was  produced  by 
the  laying  of  railroad  tracks  across  Commer- 
cial btreet,  and  that  as  a  result  of  such  railroad 
construction,  that  portion  of  said  street  was 
converted  by  the  municipal  agency  into  other 
than  street  purposes,  and  the  object  of  the  via- 
duct was  to  accomplish  this  end.  We  express 
no  opinion  on  such  a  case,  as  it  is  not  present- 
ed. If  it  be  that  the  construction  of  this  via- 
duct under  and  pursuant  to  the  agreement  is  a 
diversion  of  the  street  from  its  highway  pur- 
poses, there  can  be  no  doubt  or  question  that 
there  has  been  a  taking  of  complainants'  ease- 
ments without  compensation^nd  in  violation  of 
the  provision  of  the  Bill  of  Rights,  and  of  the 
29th  section  of  the  16th  article  of  our  Organic 
Law;  but  under  the  state  of  the  pleadings,  and 
the  manner  of  the  submission  of  the  cause  be- 
fore us,  we  cannot  consider  this  question,  but 
are  confined  to  a  judgment  of  the  case  as  one  in 
which  the  municipalgovemment  of  Jackson- 
ville is  erecting  the  viaduct,  not  as  a  Joint 
party  with  the  others  to  the  agreement,  and 
acting  under  it,  to  meet  a  result  necessitated 
by  the  existence  of  the  railway  track,  but  in  the 
exercise  of  its  chartered  powers  to  change  the 
grade  of  the  street,  though  under  an  agree- 
ment with  the  several  parties  named  as  co-de- 
fendants, by  which  they  are  to  contribute  to 
the  expense  of  the  construction  of  the  viaduct, 
by  which  the  grade  will  be  so  changed.  It  is  not 
contended  that  if  the  conditions  exist  which 
will  justify  the  City  in  the  exercise  of  its  pow- 
ers, as  such,  to  change  the  grade  of  Uie  street, 
that  the  change  cannot  be  made  by  means  of  a 
viaduct;  nor  that  the  street  conditions  are  not 
such  as  authorize  the  City  to  erect  a  viaduct 
for  the  purpose  of  changing  the  grade,  if  it  has 
power  to  do  so  without  first  compensating  com- 
plainants for  the  alleged  taking  of  or  damage 
to  their  property.  The  City  appearing  alone 
has  tendered  issue  upon  the  theory  that  it  is 
doing  the  work  of  itself,  and  unaer  and  by 
virtue  solely  of  its  own  organic  powers  to  grade 
streets,  with,  it  is  true,  pecuniary  aid  from  the 
parties  named  as  co-defendants,  and  complain- 
ants have  excepted  the  issue  and  contend  that 
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the  City  has  not  under  its  charter  and  the  Con- 
stitution of  the  State,  power  to  change  a  grade 
of  a  street  without  first  making  compensation 
for  damages  resulting  from  an  interference 
with  the  complainants'  easement  of  access, 
light  and  air,  although  there  is  no  encroach- 
ment upon  or  invasion  of  complainants'  prem- 
ises. 

The  Charter  Act,  chapter  3775  of  the  Stat- 
utes, approved  May  81,  1887,  provides,  in 
section  4  of  article  8,  that  the  mayor  and  city 
council  shall  have  power  by  ordinance  to  make 
appropriations  to  alter,  widen,  extend,  grade 
or  otherwise  improve,  clean  and  keep  in  repair 
streets,  alleys  and  sidewalks;  and  also  enacts 
that  it  shall  have  power,  in  like  manner,  to  take 
and  appropriate  grounds  for  widening  streets  or 
parts  thereof,  when  the  public  convenience  may 
require  it,  provided  the  owner  or  owners  there- 
of shall  receive  compensation  for  the  same. 
The  Act  further  provides,  section  8  of  article 
6,  that  the  board  of  public  works  shall  have 
exclusive  power  and  control  over  the  con- 
struction, supervision,  cleaning,  repairing, 
grading  and  improving  of  all  streets,  and  to 
hx  and  establish  the  c^nides  of  all  streets  and 
alleys,  avenues  and  thoroughfares.  These 
provisions  give  full  power  to  fix  and  change 
the  grade  of  streets,  and  they  do  not  provide 
that  any  compensation  shall  be  made  by  the 
City  to'abutting  owners  for  any  taking  of  or 
damage  to  their  property,  in  fixing  or  chang- 
ing the  grade,  and  hence  none  can  be  requir- 
ed of  the  City  against  its  will,  or  in  the  ab- 
sence of  a  binding  stipulation,  unless  there  is 
a  diversion  of  the  street  from  street  purposes, 
or  other  appropriation  of  the  abutters  proper- 
ty within  the  meaning  of  the  constitutional 
provision  heretofore  mentioned. 

The  fact  that  a  street  railway  may  be  put  on  a 
viaduct  which  a  city  lawfully  erects,  as  a  means 
of  duly  grading  a  street,  will  not  render  the 
viaduct  otherwise  or  alone  a  diversion  of  the 
street  from  highway  purposes,  or  be  a  ground 
for  enjoining  the  erection  of  the  viaduct  for 
street  purposes,  even  if  the  erection  of  the  via- 
duct for  the  purpose  of  such  a  railway  would 
be  a  diversion  of  the  street,  and  the  subject  for 
an  injunction.  The  construction  of  a  viaduct 
for  street  purposes  should  not  be  interfered 
with,  although  the  subsequent  erection  there- 
on of  a  street  railway  should,  when  about  to 
be  begun,  be  the  subject  of  an  injunction. 

If  the  viaduct  is  being  erected  under  the 
agreement  among  other  purposes  for  that  of  a 
street  railroad,  or  if  it  is  being  erected  under 
the  agreement  for  the  purposes  of  carryine 
the  street  over  the  railroad  tracks,  which  raiH 
road  companies  are  authorized  under  certain 
circumstances  to  do,  but  whether  independent 
of  or  subject  to  the  constitutional  provision  as 
to  making  compensation  for  taking  the  ease- 
ments of  abutting  owners  we  do  not  say, 
the  railroad  companies  were  entitled  to  be 
heard.  No  such  case  has,  however,  been 
made  before  us.  We  have  discussed  and  de- 
cided the  only  case  presented,  and  our  judg- 
ment is,  that  the  order  rtfunng  the  ii\iunciion 
was  proper,  and  should  be  affirmed. 

It  ftUl  be  ordered  accordingly. 
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!•  An  almttiiiflf  owner  capiuiot  be  de- 
prived of  the  street  affording^  him  ac 
oeae  to  **<■  premises  unless  there  Is  left  for 
his  use  and  enjoyment  other  suitable  means  of 
access  or  Just  compensation  Is  paid  him  for  the 
deprivation  of  the  same. 

8.  Erecting  aji  embaakment  about 
fourteen  f)Bet  hi^h  fbr  a  railroad  in  a 
street*  thereby  cutting  off  access  to 
abuttlngr  premises.and  damaffing  the  light  and  air 
incident  thereto,  although  done  under  legislative 
and  municipal  authority  and  after  the  municipal 
corporation  had  discontinued  that  part  of  the 
street  but  without  making  the  necessary  compen- 
sation to  the  abutting  owners,  renders  the  rail- 
road company  liable  for  the  resulting  damages  to 
such  owners. 

(December  1, 1891.) 

APPEAL  by  ptaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  in  favor  of  defendant  after 
hearing  exceptions  oi-dered  to  be  argued  before 
At  in  the  first  instance,  which  were  taken  to  an 


order  of  the  Circuit  Court  for  Monroe  County 
directing  a  verdict  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  closing  of  a  street  in  front  of 
plaintiff's  premises.    Reversed. 

Statement  by  Potter,  /.; 

This  action  was  tried  at  the  Monroe  Circuit 
on  January  26,  1886.  At  the  close  of  the  evi- 
dence the  court  directed  a  verdict  for  defend- 
ant, to  which  plaintiff  excepted,  and  the  court 
thereupon  ordered  the  exceptions  to  be  heard 
at  the  general  term  in  the  first  instance.  The 
principal  facts  in  the  case  are  that  plaintiff's 
premises  are  situated  upon  North  Avenue, 
formerly  North  Street,  which  has  been  a 
street  in  use  by  the  general  public  for  many 
years,  and  afforded  access  to  plaintiff's  prem- 
isses. Under  the  Act  of  the  Legislature  (Laws 
1880,  chap.  147),  the  defendant  was  allowed  to 
agree  with  commissioners  appointed  by  the 
Act  upon  behalf  of  the  city  of  Rochester, 
upon  a  plan  to  elevate  the  track  along  and 
across  the  streets  in  said  city,  to  close  up  streets 
and  to  change  the  location  of  defendant's 
tracks.  In  carrying  out  the  plan,  the  portion 
of  said  street  in  front  of  plaintiff's  premises 
was  discontinued,  and  the  defendant  erected 
at  that  point  an  abutment  of  stone  and  an 
earth  embankment  about  fourteen  feet  in 
height,  and  upon  it  placed  its  rails  and  struc- 


NOTB.— In^urw  to  dbuUer^s  easements  by  railroad 

in  street. 

Easements  regarded  as  property. 

The  title  to  lands  on  a  city  street  carries  with  it 
certain  services  and  easements  as  inviolable  as  the 
property  in  the  lands  themselves.  Lexington  &  O. 
B.  Co.  v.  Applegate,  8  Dana,  284, 38  Am.  Dec.  487. 

The  right  of  an  abutting  lotowner  to  use  a  street 
is  as  much  property  as  the  lot  itself,  and  the  Legis- 
lature has  as  little  power  to  take  away  the  one  as 
the  other.  Haynes  v.  Thomas,  7  Ind.  43:  Lackland 
V.  North  Missouri  R.  Co.  31  Mo.  187. 

The  right  of  the  contiguous  lotowner  to  the  free 
use  of  the  street  on  which  his  property  bounds  is 
within  the  constitutional  protection,  and  If  rail- 
road tracks  are  placed  so  as  to  unreasonably  ob- 
struct the  right,  an  action  for  damages  will  lie. 
Jeffersonville,  M.  &  T.  R.  Co.  v.  Bsterle,  13  Bush,  ew. 

When  easements  attach. 

The  mere  fact  that  the  street  bounds  the  proper- 
ty entitles  the  owner  to  the  use  and  enjoyment  of 
the  easements  regardless  of  the  ownership  of  the 
street.    Mattlage  v.  New  York  Elev.  R.  Co.  38  N.  Y. 

8.  R.  918. 

Although  the  abutting  owner's  interest  extends 
only  to  the  side  of  the  street  the  fee  of  which  is  in 
the  city,  he  has  easements  In  the  street  which  can- 
not t>e  taken  without  making  him  compensation. 
Abendroth  v.  Manhattan  R.  Co.  U  L.  R.  A.  684, 128 

N.  Y.  1.  •  , 

The  fact  that  the  title  to  the  bed  of  a  street  is  in 
private  individuals  will  not  prevent  the  acquisition 
by  an  abutting  owner  of  easements  of  which  he 
cannot  be  deprived  without  compensation.  Kane 
V.  New  York  Blev.  R.  Co.  U  L.  R.  A.  840, 126  N.  Y. 

164. 

Bkuement  of  aeeem. 

The  abutter's  easements  include  the  right  to 
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have  the  street  kept  open  and  free  from  any  ob- 
struotJon  which  prevents  or  materially  interferes 
with  the  ordinary  means  of  ingress  to  and  egress 
from  his  lots.  Indiana,  B.  &  W.  R.  Co.  v.  Eberle,  9 
West  Rep.  206, 110  Ind.  542, 59  Am.  Rep.  226. 

An  abutting  lotowner  may  maintain  an  action 
against  one  who  obstructs  the  street  so  as  to  cut 
him  off  from  access  to  his  property.  Brakken  v. 
Minneapolis  &  St.  L.  R.  Co.  29  Minn.  41;  Phipps  v. 
West  Maryland  R.  Co.  66  Md.  324;  McQuaid  v.  Port- 
land &  V.  R.  Co.  18  Or.  237;  South  Carolina  R.  Co.  v. 
Stelner,  44  Ga.  646. 

If  a  railroad  company  in  laying  its  tracks  in  the 
street  changed  the  grade  or  otherwise  permanently 
obstructed  access,  an  adjoining  lotowner  must  be 
paid  damages.  Central  Branch  U.  P.  R.  Co.  v. 
Twine,  23  Kan.  586;  Atchison  &  N.  R.  Co.  v.  Gkurside, 
10  Kan.  562;  Virginia  &  T.  R.  Co.  v.  Lynch,  18  Nev. 
92. 

The  abutting  lotowner  may  recover  for  loss  of 
his  special  right  to  pass  and  repass  over  the  way 
taken  by  a  railroad  company.  Central  Branch  U. 
P.  R.  Co.  V.  Andrews,  80  Kan.  500,  41  Kan.  870. 

While  the  Legislature  may  regulate  the  uses  of 
the  street  as  a  street  it  has  no  power  to  authorize  a 
structure  thereon  which  is  subversive  of,  and  re- 
pugnant to,  the  uses  of  the  street  as  an  open  street. 
Whether  a  particular  structure  authorized  by  Leg- 
islature is  consistent  or  Inconsistent  with  the  uses 
of  a  street  as  a  street  must  be  largely  a  question  of 
fact  depending  upon  the  nature  and  character  of 
the  structure  authorized.  Story  v.  New  York 
Elev.  R.  Co.  90  N.  Y.  146, 48  Am.  Rep.  146. 

A  city  cannot  authorize  a  railroad  to  permanent- 
ly obstruct  a  street  without  making  compensation 
to  abutting  property  owners.  Burlington  &  M.  R. 
Co.  V.  Reinhaokle,  15  Neb.  279,  48  Am.  Rep.  842. 

A  lotowner  is  entitled  to  damages  for  an  obstruc- 
tion to  the  street  by  earth,  gravel,  timber,  or  rails, 
put  there  by  a  railroad  company  which  substan- 
tially affects  bis  use  of  the  street  as  appurtenant  to 
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ture  and  operated  its  road,  leaving  bfit  a  nar- 
it>w  space  between  it  and  plaintiff's  premises, 
insufflcieut  to  admit  of  the  approach  of  a  team 
and  carriaf2:e  to  them.  Tbe  defendant  had  ac- 
quired, previously  to  the  time  of  discontinu- 
ing the  street,  tbe  fee  of  tbe  same  for  railroad 
purposes,  subject  to  a  use  for  the  general  pub- 
lic. Tbe  plaintiff's  premises  had  for  several 
years  previously,  and  at  the  time  of  said  change, 
been  used  as  a  hotel  and  boarding-house,  and 
the  rental  value  of  the  same  had  been  dimin- 
ished in  consequence  of  these  changes,  and 
compensation  bad  not  been  made  to  plaintiff 
for  the  alleged  interference  with  plaintiff's 
rights  and  tbe  injuries. 
Other  facts   will  be  found  in  the  opinion. 

"Mr,  Thomas  Raines,  for  appellant: 
The  plaintiff,  as  an  abutting  owner  upon  a 
street  which  was  an  ancient  highway,  had  an 
easement  in  North  Avenue  for  access  to  her  lot 
and  for  light  and  air  across  the  open  space. 
These  easements  were  property  within  the 
meaning  of  tbe  constitutional  provision  which 
prohibits  the  taking  of  private  property  for  pub- 
lic use  without  just  compensation;  and  neither 
the  Legislature  nor  the  city  of  Rochester  nor 
both  combined  could  devote  tbe  street  to  pur- 


poses inconsistent  with  such  street  uses  with- 
out compensation. 

Abendroth  v.  Manhattan  R.  Go.  11  L.  R.  A. 
634,  122  N.  Y.  11;  Kane  v.  New  York  Elec,  ff. 
Co.  n  L.  R.  A.  640,  126  N.  Y.  164;  Pincers  v. 
V.  Manhattan  R.  Co.  120  N.  Y.  183;  Fobes  v. 
Rome,  W.  <Sb  0.  R,  Go.  8  L.  R.  A  453,  121  N. 
Y.  505;  iMhr  v.  Metropolitan  EUt.  R.  Co.  d 
Cent.  Rep.  871,  104  N.  Y.  268;  CoasweU  v. 
JVew  York,  N.  //.  <fe  //.  R.  (Jo.  4  Cent.  Rep.  225,. 
108  N.  Y.  10:  Siori/  v.  Hew  York  Elec.  R.  Go. 
90  N.  Y.  122,  43  Am.  Rep.  146;  Mahady  v. 
Busfimck  R.  Co.  91  N.  Y.  148,  43  Am.  Rep. 
661. 

The  acts  of  defendant  were  not  authorized 
by  tbe  law,  under  which  defendant  justifies. 

Laws  1830,  chap.  147;  Cogswell  v.  *New  York, 
N.  H.  dt  H.  R.  Co.  supra;  Bohan  v.  Porl  JertU 
OasligJit  Co.  9  L.  R.  A.  711,  122  N.  Y.  18. 

Cases  holding  that  though  one  public  way  to 
property  be  closed,  if  there  is  another  left'^the 
property  owner  sustains  no  actionable  damage,, 
do  not  apply  in  this  case. 

Kings  County  F.  Jns.  Co.  v.  Steeens^  2  Cent. 
Rep.  430,  101  N.  Y.  411;  Coster  v.  Albany,  48 
N.  Y.  899;  FeaHng  v.  Iritin,  55  N.  Y.  490; 
Hier  v.  New  York,  W.  8.  A  B.  R.  Co.  40  Hun, 
310. 


his  premises.  Parrot  v.  Cincinnati,  H.  ft  B.  R.  Co. 
10  Oliio  St.  624. 

Recovery  may  be  had  for  appropriation  of  the 
street  in  front  of  plaintiff^s  house  althousrh  it 
was  aooeadble  throutrh  another  street.  FL  Scott, 
W.  &  W.  R.  Co.  V.  Fox,  42  Kan.  480. 

But  the  taking  of  the  easement  of  aooees  is  not 
Buch  a  taking  as  to  Justify  the  statutory  remedy, 
and  the  only  remedy  left  for  tbe  property  owner 
Is  one  at  law  for  the  recovery  of  damages  for  a 
consequential  injury.  Protzman  v.  Indianapolis  & 
C.  R.  Co.  9  Ind.  460.  68  Am.  Deo.  660. 

In  Pennsylvania  there  could  be  no  recovery  for 
damages  to  access.  Struthers  v.  Dunkirk,  W.  &  P. 
R.  Co.  87  Pa.  288. 

What  <s  a  taking. 

The  rule  that  a  municipal  corporation  may  law- 
fully allow  a  railroad  to  lay  Its  tracks  through  a 
public  street  without  making  compensation  only 
applies  where  the  tracks  are  laid  on  the  grade  of 
the  street,  and  not  where  an  embankment  is  raised 
nor  where  the  street  is  used  for  the  storage  of  cars, 
etc.    Tate  v.  Missouri,  K.  &  T.  R.  Co.  64  Mo.  149. 

Abutting  owners,  although  not  owning  the  fee  in 
the  street,  are  entitled  to  compensation  when  it  Is 
practically  and  substantially  closed  against  them 
for  ordinary  street  purposes,  under  authority  of 
the  municipality  which  owns  the  fee  by  a  railroad 
embankment  therein  several  feet  high  with  per- 
pendicular  stone  walls  leaving  a  space  only  eight  or 
nine  feet  for  a  carriageway.  Reining  v.  New  York, 
L.  &  W.  R.  Co.  (N.  Y.)  anJU,  188. 

A  railroad  embankment  In  a  street  which  appro- 
priates that  part  of  it  to  the  practical  exclusive  use 
of  a  railroad  is  not  a  mere  change  of  grade  which 
can  be  made  without  compensation  to  an  abutting 
owner,  at  least  where  the  grant  of  authority  to  oc- 
cupy the  street  did  not  purport  to  be  an  exercise 
of  that  power.    IbM, 

Where  by  tbe  construction  of  a  railroad  the  lot- 
owner  and  the  general  public  were  practically  ex- 
cluded from  the  part  of  the  street  in  front  of 
plalntiff*6  lot,  compensation  must  be  made.  Bo 
when  the  character  of  the  street  and  railroad  was 
such  that  the  street  could  not  be  used  when  a  train 
was  running  through  it,  the  exclusion  was  suffl- 
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ciently  complete  to  support  an  action.  Elizabeth- 
town,  L.  &  B.  R.  Co.  v.  Combs,  10  Bush.  882,  19  Am. 
Rep.  67. 

Placing  a  street  railway  so  near  the  edore  of  the 
street  as  to  interfere  with  the  access  to  an  abutter^s 
lots  is  a  taking  of  private  property.  Cincinnati  9s 
8.  G.  A.  St.  R.  Co.  V.  Cummlnsville,  14  Ohio  St.  560. 

When  the  taHcing  ia  incomplete. 

Mere  inconvenience  is  not  sufficient  to  entitle  the 
abutter  to  a  recovery  of  danuiges.  Ful  ton  v.  Short- 
Route  R.  Transfer  Co.  85  Ky.  640;  Hyland  v.  Short- 
Route  R.  Transfer  Co.  10  Ky.  L.  Rep.  900. 

A  railroad  is  not  responsible  for  slightly  changing 
the  grade  of  a  street  through  which  it  runs  if  the 
change  is  not  enough  to  obstruct  the  access  to  the 
abutter's  property.  Jackson  v.  Chicago,  S.  F.  ft  C. 
R.  Co.  41  Fed.  Rep.  656. 

A  horse  railroad  constructed  on  the  surface  of 
a  street  is  not  an  unlawful  interference  with  the 
easements  of  the  abutting  owner,  but  If  the  com- 
pany constructs  a  switch  whlnh  it  uses  for  storing 
cars  in  front  of  an  abutter's  property  It  will  render 
it  liable  to  an  action.  Mahady  v.  Bushwick  R.  Co. 
91  N.  Y.  148,  48  Am.  Rep.  661. 

The  mere  construction  and  operation  of  a  surface 
railroad  along  and  upon  the  city  street  substantial- 
ly upon  the  same  grade  therewith  is  not  the  taking 
of  easements  of  the  abutting  owner  for  which  he 
will  be  entitled  to  compensation.  But  if  the  use  of 
the  street  becomes  unreasonable,  excessive,  or  ex- 
clusive, or  such  as  not  to  leave  the  passage  of  the 
street  substantially  free  and  unobstructed,  a  case 
for  damages  will  arise.  Fobes  v.  Rome,  W.  &  O.  R. 
Co.  8  L.  R.  A.  453, 121  N.  Y.  605. 

The  construction  on  the  opposite  side  of  a  road- 
bed of  an  embankment  Ave  and  a  half  feet  high 
and  eleven  feet  wide,  which  reduces  the  roadbed 
to  a  width  of  twenty-nine  feet  in  front  of  an  abut- 
ter's lot,  upon  which  embankment  a  railway  is 
constructed,  ia  not  such  an  interference  with  the 
abutter's  easement  as  will  give  him  a  right  of  ao» 
tion.  Indiana.  B.  &  W.  R.  Co.  v.  Eberle,  9  West* 
Rep.  206, 110  Ind.  542,  60  Am.  Rep.  226. 

Where  a  railroad  embank^nent  raised  in  the  mid- 
dle of  a  city  street  left  a  passageway  on  each  side 
from  six  to  thirteen  feet  wide  exclusive  of  the  side- 
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Cases  wherein  the  plaiDtiff  sought  to  recoyer 
damages  for  injuries  to  their  lots  hy  reason  of 
the  change  of  grade  of  the  highway  in  front  of 
their  premises,  rendering  less  convenient  the 
access  thereto,  thereby  causing  serious  damage 
to  the  property,  are  not  applicable. 

mine  V.  Neu)  Ttrrk  Vent,  db  H,  R  R.  Co.  2 
Cent.  Rep.  116.  101  N.  Y.  08;  Cotiklin  v.  New 
York,  0.  db  W,  R  Co.  9  Cent.  Rep.  IW,  102 
N.  Y.  107. 

The  plaintiiS^.  having  for  twenty-five  years 
paid  taxes  for  the  construction  of  various  im- 
provements on  this  street  and  having  erected 
expensive  buildings  on  her  lot  and  having  only 
this  street  as  an  outlet,  cannot  now  be  deprived 
of  its  use. 

Am.  Const.  Law,  872-876;  Dillon.  Mun. 
Corp.  4th  ed.  g  666,  note. 

Mr.  Edward  Harrist  for  respondent: 

The  plaintiff  is  not  entitled  to  any  damages 
by  reason  of  any  obstruction  of  means  of  access 
to  her  premises  from  the  street,  because  it  ap- 
pears that  she  has  just  as  complete  access  to 
the  street  in  front  of  her  premisies  as  she  ever 
had.  This  is  not  the  case  of  user  by  defendant 
of  any  part  of  a  highway,  and  therefore  does 
not  fall  within  J^ory  v.  Nme  York  Elev.  R.  Co. 
90  N.  Y.  122,  48  Am.  Rep.  146.  See  also 
Conklin  v.  New  York,  0.  ds  W.  R.  Co.  8  Cent. 


Rep.  194,  102  N.  Y.  107;  Fobes  v.  Rome,  W,  <fc 
0.  R.  Co.  8  L.  R.  A.  458, 121  N.  Y.  505. 

Potter,  J.,  delivered   the  opinion  of  the 
court: 

The  action  is  brought  to  recover  damages 
occasioned  to  plain tifrs  means  of  access  to  her 
building  and  premises,  and  to  the  air  and  light 
incident  thereto,  in  consequence  of  the  struc- 
ture of  defendant  in  front  of  or  near  plaintiff's, 
premises.  A  street  or  highway  is  principally 
designed  and  devoted  to  the  use  of  the  public 
to  travel  upon  with  teams  and  carriages  and 
upon  foot,  and  it  may  not  be  used  for  any  other 
purpose,  except  it  be  a  quasi  public  use,  such 
as  a  railroad  carrying  persons  and  freight  un- 
der certain  limitation.  People  v.  Kerr,  27  K. 
Y.  188;  Kane  v.  New  York  Kiev.  R.  Co.  126  N. 
Y.  164,  11  L.  R.  A.  640. 

Certain  town  and  city  officers  are  made  by 
law  trustees  of  highways  and  streets,  and  are 
charged  with  the  care  of  them,  and  their  legit- 
imate use  for  the  purpose  of  ordinary  travel 
and  passage  by  tcAms,  vehicles,  and  persons, 
on  foot.  The  'officers  having  charge  of  ordi- 
nary country  roads  have  not  the  absolute  power 
to  lay  out  a  new  or  to  close  an  old  highway. 
They  cannot  do  either  of  said  acts  without  the- 
consent  of  the  owners  or  abutters,  or  a  course 


walk,  so  that  vehicles  meeUoff  oould  in  most  places 
pBM  without  difficulty,  the  railroad  was  held  free 
from  liability.  Crosby  v.  Owensboro  &  B.  B.  Ck>. 
10  Bush,  889. 

So  excavations  made  by  a  railroad  company  on  a 
part  of  a  street  not  abuttingr  on  plaintiff^s  property, 
and  which  do  not  cut  him  off  from  access  to  his 
property,  are  not  a  ground  for  dama^res.  Bochette 
V.  Chicago,  M.  &  St.  P.  B.  Co.  82  Minn.  201. 

The  Minnuota  rvHe. 

An  abutting  owner  independently  of  the  owner- 
ship of  the  fee  in  the  street  has  an  easement  there- 
in in  front  of  bis  lot  to  the  whole  width  of  it  for 
the  purposes  of  access,  light,  and  air,  which  is 
property  and  cannot  be  taken  from  him  without 
compensation;  and  it  is  such  an  Interference  with 
the  easements  to  construct  a  railroad  on  the  sur- 
face of  the  street,  although  on  the  side  opposite  to 
the  complaining  lotowner,  as  to  render  the  railroad 
liable  for  damages.  Lamm  v.  Chicago,  St.  P.  M.  & 
O.  B.  Co.  10  L.  B.  A.  271,  46  Minn.  71:  Adams  v.  Chi- 
cago. B.  Sc  N.  B.  Co.  80  Minn.  201. 

The  Mieeissippt  rule. 

It  seems  that  in  Mississippi  the  mere  construction 
of  a  railroad  in  a  street  is  such  a  destruction  of  an 
abatter*s  easements  of  access  that  compensation 
must  be  make.  Theobold  v.  Louisville,  N.  O.  ft  T. 
B.  Co.  4  L.  B.  A.  73S,  66  Miss.  270. 

EaeemenU  of  Hght  and  air. 

An  abutting  lotowner  on  a  public  street  has  an 
easement  to  have  the  street  kept  open  so  that  from 
it  access  may  be  had  to  the  lot,  and  light  and  air 
furnished  across  the  open  way  above  the  surface. 
There  can  be  no  lawful  obstructioD  to  the  access  of 
light  and  air  to  the  owner's  detriment.  This  ease- 
ment is  property  within  the  meaning  of  the  Con- 
stitution which  cannot  be  taken  without  compen- 
sation. When  it  is  sought  to  close  a  street  or  any 
part  of  it  above  its  surface  so  that  light  is  in  any 
measure  prevented  from  reaching  the  abutter's 
property  to  his  injury,  compensation  must  be 
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made.   Story  v.  New  York  Elev.  B.  Co.  00  N.  Y.  146, 
4SAm.  Bep.l4B. 

In  the  Story  Case,  a  frame  work  had  been  erected 
in  such  manner  as  to  iUl  so  much  of  the  carriage- 
way of  the  street  as  is  above  fifteen  f oet  above  the. 
roadway. 

The  mere  disturbance  of  the  rights  of  light  and 
access  by  the  imposition  of  a  new  street  use  gives 
no  right  of  action.  Kane  v.  New  York  Elev.  B.  Co. 
11  L.  B.  A.  640, 126  N.  Y.  104. 

Damagee. 

Where  the  use  of  the  street  is  permanently  ob-. 
structed  by  a  railroad  the  damages  will  be  the  same 
as  they  would  be  in  proceedings  by  the  company 
to  condemn  the  property.  Grafton  t.  Baltimore 
&  O.  B.  Co.  21  Fed.  Bep.  800. 

Consequential  injuries  to  an  abutter's  property 
from  the  operation  of  an  elevated  railroad  which 
has  been  constructed  without  extinguishing  his 
easements  of  light,  air,  and  access  may  be  consid- 
ered by  the  Jury  in  determining  the  amount  to  be 
awarded  to  him.  Kane  v.  New  York  Elev.  B.  Co.  11 
L.B.A.640,125N.Y.164. 

Where  the  easements  are  taken,  consequential 
damages  which  are  caused  by  smoke  and  soot  may 
be  taken  into  consideration.  Blizabethtown,  L.  & 
B.  B.  Co.  v.  Combs,  10  Bush,  802, 10  Am.  Rep.  67. 

In  conflict  with  the  above,  it  has  been  held  that 
where  a  railroad  is  placed  on  the  surface  of  the 
street  without  the  extinguishment  of  the  lotown- 
er's  easements  of  access,  light,  and  air,  a  recovery 
can  only  be  had  for  the  damages  resulting  from 
the  destruction  or  interference  with  the  easements, 
and  cannot  extend  to  damages  resulting  from  the 
unlawful  maintenance  and  operation  of  the  road, 
or  consequential  injuries  from  smoke  and  soot., 
Lanmi  v.  Chicago,  St  P.  M.  &  O.  B.  Co.  10  L.  B.  A. 
271, 45  Minn.  71. 

Damages  cannot  be  allowed  which  arise  from 
i  noise,  smoke,  vibration,  ashes,  or  dust,  or  the  un- 
I  sightly  character  of  the  structure.    Be  New  York 
Elev.  B.  Co.  86  Hun,  437. 

There  can  be  no  recovery  of  damages  if  the  value< 
of  the  property  is  not  diminished.  Bohm  v.  Metro-, 
politan  Elev.  B.  Co.  ante^  p.  844.  H.  P.  F. 
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of  lefical  procedure  prescribed  by  statute  after 
notice  to  the  owners,  abutters,  and  those  inter- 
ested, and  the  verdict  of  a  jury,  and  the  assess- 
ment and  payment  of  the  damages  sustained 
in  consequence  of  the  laying  out  of  a  new,  or 
the  discontinuance  of  an  old,  road.  See  the 
various  provisions  of  article  4,  title  1,  chap.  14, 
pt.  1,  Rev.  Stat.,  and  the  Laws  of  1882,  chap. 
817. 

The  charters  of  all  cities,  so  far  as  I  have 
had  occasion  to  examine  or  observe  them,  con- 
tain similar  provisions  restricting  the  exercise 
of  the  power  to  open  or  close  streets  by  munic- 
ipal authority.  1  find  the  following  in  sec- 
tion 167,  suba.  4,  of  the  charter  of  the  city  of 
Rochester  upon  this  subject,  viz.:  *The  ex- 
ecutive board,  whenever  authorized  by  the 
common  council,  shall  have  the  same  power 
with  respect  to  said  city  to  discontinue  any 
street  therein,  as  is  now  by  law  possessed  bv 
commissioners  of  highways  of  towns,  with 
respect  to  roads  in  towns;  and  the  same  pro- 
ceedings shall  be  had,  and  the  same  appeal 
shall  lie,  from  the  decision  of  the  said  execu- 
tive b(^ard,  and  the  same  proceedings  shall  be 
had  on  such  appeal  as  are  now  provided  by 
law  in  reference  to  towns  so  far  as  applicable." 
I  do  not  at  all  question  the  power  of  the  Legis- 
lature to  open  and  to  close  streets  and  highways 
within  the  constitutional  limits,  but  I  refer  to 
these  restrictions  to  show  the  safeguards  and 
protection  to  the  citizen  which  the  Legislature 
has  imposed  upon  the  public  officers  in  the  ex- 
ercise of  the  power  to  open  and  close  streets 
and  highways.  But  the  Legislature  itself  may 
not  exercise  this  power  absolutely  and  without 
re^rd  to  the  rights  of  the  citizen.  The  Con- 
stitution imposes  the  restraint  upon  the  Legis- 
lature that  it  shall  not  appropriate  private 
property  to  public  uses  without  just  compen- 
sation therefor  to  the  owner  of  the  propertv. 
Article  1,  §  6;  Ahendroth  v.  Manhattan  IL  vo, 
122  N.  Y.  1,  11  L.  R.  A.  684. 

Had  the  plain  tift  any  rights  to  air,  light,  or 
access  as  "abutting  owner'  of  lands  bounded 
upon  the  street  which  was  closed  as  a  street, 
and  upon  which  "all  the  structures  of  the  de- 
fendant complained  of  in  this  case  are  situate?" 
The  street  which  was  occupied  by  defendant's 
structures  in  this  case  had  been  in  the  use  of 
the  general  public  as  a  street  for  more  than 
fifty  years,  and  the  plaintiff  and  her  grantors 
had  used  the  access  which  it  afforded  to  her 
house  and  premises  for  that  period  of  time. 
The  structures  complained  of  practically  de- 
stroyed the  only  access  to  the  plaintiff's  prem- 
ises with  a  team  and  wa^on;  and  the  annual 
rental  value  of  the  plaintiff's  premises  was  di- 
minished in  consequence  of  the  defendant's 
structures  by  the  sum  of  $400  or  $500.  It  has 
been  held  b^  this  court,  and  recently  by  each 
division  of  it,  that  an  owner  of  a  lot  adjoining 
a  city  street,  although  his  title  extends  only  to 
the  side  of  the  street,  and  he  has  no  ownership 
of  the  land  or  interest  therein  save  as  abutting 
owner,  has  incorporeal  private  rights  therein, 
which  are  incident  to  hlB  property,  and  which 
may  be  so  impaired  as  to  entitle  him  to  dam- 
ages. Such  rights  are  private  property  within 
the  provision  of  the  State  Constitution  (art.  1, 
g  6)  which  forbid  the  taking  of  private  prop- 
erty for  public  use  without  ]ust  compensation. 
It  19  no  justification,  therefore,  for  the  impair- 
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ment  that  the  act  complained  of  was  done  pur- 
suant to  legislative  authority.  Abendroth  v. 
Manhattan  H,  Oo,  supra. 

"The  owners  of  lots  abutting  on  a  city  street, 
the  fee  of  which  is  in  the  munidpaUty,  have, 
bj  virtue  of  proximity,  special  and  peculiar 
rights,  facilities  and  privileges  therein,  in  the 
nature  of  easements,  wliich  are  not  common  to 
the  citizen,  and  constitute  property  of  which 
they  cannot  be  deprived  by  the  Legislature  or 
the  municipality,  or  both  without  compensa- 
tion; and  any  use  of  such  street  inconsistent 
with  its  use  as  a  public  street,  which  interferes 
with  these  easements,  is  a  taking  of  property, 
for  which  said  owners  are  entitle  to  compen- 
sation to  the  extent  of  the  damages  occasioned 
thereby."  Kane  v.  New  York  EUv,  R  Oo.  125 
N.  Y.  166,  11  L.  R.  A.  640. 

Since  the  able  and  exhaustive  examination 
which  this  question  has  received  in  the  opin- 
ions of  the  court  in  the  two  cases  last  referred 
to,  there  is  no  occasion  for  further  discussion 
of  it.  These  cases  hold,  and  they  are  sup- 
ported by  numerous  authorities,  that  though 
the  defendants  therein  had  constructed  and  run 
their  roads  under  authority  of  the  Legislature 
and  of  the  municipality,  yet  there  was  a  right 
of  access  to  the  plaintilrs  premises,  for  sub- 
stantial interference  with  which  defendant  was 
liable,  and  that  the  plaintiff  could  not  be  de- 
prived of  such  right  without  just  compensa- 
tion. 

We  come,  now,  to  the  more  particular  con- 
sideration of  the  question  whether  a  party  en- 
joying the  rights  of  light,  air,  or  access  may  be 
deprived  of  such  rights  by  the  action  of  the 
municipal  authority  in  the  discontinuance  of 
the  street  in  respect  to  which  such  rights  exist, 
without  compensation  therefor  or  any  provis- 
ion for  compensation.  This  question  may  be 
considered  as  simply  a  discontinuance  of  the 
street  in  question,  within  the  power  and  dis- 
cretion possessed  by  the  proper  officers  of  the 
city  of  Rochester,  or  as  a  discontinuance  or  an 
alteration  of  this  street  b^  municipal  authority 
or  by  commissioners  acting  for  the  municipal- 
ity, under  an  Act  of  the  Legislature  in  connec- 
tion with  and  in  furtherance  of  the  conven- 
ience and  advanta^s  of  the  defendant's 
railroad.  Can  the  city  exercise  such  power 
in  a  manner  that  shall  deprive  a  citizen  of 
the  right  of  access  I  to  his  premises  while 
affording  or  leaving  him  no  other  access?  We 
have  seen,  from  the  cases  above  cited,  that  a 
municipality  cannot  devest  the  citizen  of  such 
rights,  even  where  the  municipality  grants  the 
right  of  laying  the  tracks  and  running  the  cars 
of  a  railroad  along  one  of  the  streets  of  a  city 
which  is  still  devoted  to  and  used  by  the  ^n- 
eral  public  as  a  street  Under  the  provisions 
of  the  statute  in  relation  to  country  roads,  and, 
as  I  apprehend,  under  those  of  most  city  and 
village  charters  as  to  streets  and  roads  in  cities 
and  villages,  the  officers  having  them  in  charge 
cannot  arbitrarily  abandon  or  discontinue 
them.  The  statute  provides  a  regular  mode  of 
procedure,  with  compensation,  to  effect  a  dis- 
continuance of  them.  The  question  of  the 
right  or  power  of  a  municipality  to  discontinue 
a  street  has  frequently  been  presented  to  the 
courts  of  this  State,  and  it  has  been  held  that 
the  authorities  might  do  so  when  it  is  done  in 
the  manner  prescnbed  by  law,  and  when  there 
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is  left  to  the  private  citizen  other  and  suitable 
meaos  of  access.  To  that  effect  are  the  cases 
of  Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357;  Cotter  v.  Alhany,  43  N.  Y.  899; 
Fearing  v.  Irwin,  55  N.  Y.  490. 

But  it  will  be  observed,  upon  an  examination 
of  these  cases,  that  they  clearly  and  distinctly 
recop:oize  the  right  of  access,  and  that  the  own- 
er of  such  rip;hts  canDot  be  deprived  of  a  street 
affording  him  access  to  his  premises  unless 
there  is  left  for  his  use  and  enjoyment  other 
suitable  means  of  access,  or  the  payment  of  a 
just  compensation  for  the  depnvation  of  the 
same.  Such  was  the  character  of  the  case  of 
Wilwn  V.  New  York  Vent,  d  H.  R.  R.Co.,2  N. 
Y.  Supp.  65,  forming  a  part  of  the  brief  of  re- 
spondent's counsel,  and  upon  the  authority  of 
which  the  learned  general  term  seems  to  have 
relied  in  the  decision  of  this  case.  In  that  case 
the  plaintiff's  lot  extended  from  Ring  to 
Litchfield  Streets,  in  the  city  of  Rochester. 
The  defendant,  under  chapter  147,  Laws  1880, 
(the  Act  in  question  in  this  case,)  closed  up 
Litchfield  Street,  but  left  the  access  afforded 
by  King  Street;  in  short,  did  not  deprive  the 
plaintiff  of  the  means  of  access  to  his  lot.  I 
am  not  disposed  to  adopt  the  doctrine  that  a 
municipality  may  close  up  a  street  upon  which 
abutting  owners  have  built  expensive  struc- 
tures for  residences  and  business,  and  eojoyed 
access  to  them  from  the  street  so  closed  for 
many  years,  arbitrarily,  and  without  compen- 
sation for  the  injuries  done  to  such  rights. 
Such  rights  are  substantial  and  essential  rights 
for  the  enjoyment  of  property  and  are  appur- 
tenances thereto.  Abendroth  v.  Manhattan  R, 
Co.  122  N.  Y.  15,  11  L.  R.  A.  634.  and  the 
cases  there  cited;  Kane  v.  New  York  EUv. 
R,  Co.  125  N.  Y.  188,  11  L.  R.  A.  640,  and 
oases  there  cited. 

It  would  thus  seem  that  the  plaintiff  could 
not  be  depriveii  of  her  rights  if  the  city  of 
Rochester  itself,  under  any  power  that  may  re- 
side in  its  municipal  charter,  had  closed  the 
stre<^t,  and  debarred  the  plaintiff  from  the  en- 
joyment of  those  rights  without  making  or 
providing  compensation  therefor.  But  it  may 
be  contended  that  that  view  is  not  the  real  as- 
pect in  which  this  case  is  to  be  considered  and 
decided.  The  municipality  of  the  city  of 
Rochester  did  not  directly  close  this  street,  and 
in  that  way  interfere  with  the  plaintiff's  right, 
and  that  we  need  not  here  discuss,  or  decide 
the  liability  of  the  city  for  that  act,  as  it  is  not 
a  party  to  the  action.  The  defendant,  the 
Railroad  Company,  did  the  act  complained  of; 
and  this  action  is  brought  against  that  Com- 
pany for  its  agency  in  interfering  with  and 
violating  plaintiff's  rights.  The  Railroad  Com- 
pany had  laid  its  track  upon  this  street  with 
the  consent  of  the  city  ox  Rochester,  and  by 
virtue  of  its  right  under  condemnation  pro- 
ceedings. The  right  it  acquired  under  the  lat- 
ter proceeding  was  the  right  to  use  this  street 
to  lay  its  track  and  run  its  cars,  subject  to  the 
older  and  superior  rights  of  the  general  public 
to  use  the  street,  and,  as  we  have  seen,  subject 
to  the  rights  of  the  abutters  to  access,  air  and 
light. 

Now,  it  seems  to  follow,  as  a  conclusion 
from  these  premises,  that  if  neither  the  State 
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nor  the  city  of  Rochester  could  legally  close 
this  street,  without  making  compensation  to 
the  abutting  owners  the  defendant  Railroad 
Company  acquired  no  right  to  erect  its  stnic- 
tures  in  such  abandoned  or  discontinued  street. 
Stetson  V.  Faxon,  19  Pick.  147.  81  Am.  Dec. 
128.  And  if  the  street  has  not  been  leglsilly 
discontinued,  then  the  right  of  the  Railroad 
Company  is  still  limited  as  it  was  when  it  was 
first  acquired,  and  is  subject  to  the  rights  of 
the  plaintiff  in  respect  to  the  easements,  and 
the  rights  of  the  general  public  in  respect  to 
travel  and  passage.  When,  therefore,  the  de- 
fendant placed  the  structures  complained  of  in 
the  street,  it  violated  the  rights  of  the  plaintiff 
in  a  much  more  marked  manner  than  was  done 
by  the  elevated  railroad  companies  in  the 
Abendroth  and  Fane  Cases,  supra,  and  for 
which  this  court  held  them  liable  in  damages. 
Since  examining  this  case,  and  writing  the 
views  and  the  conclusion  above  expressed.  I 
have  had  an  opportunity  of  perusing  the  very 
able  and  interesting  opinion  of  Judge  Andrews 
in  the  case  of  Riening  v.  Neic  York^  L.  <&  W. 
R.  Co.  (N.  Y.)  (recently  decided,  but  not  yet  in 
the  State  Reports).  The  facts  in  that  case  were 
briefly  these:  The  defendant  road  was  located 
upon  Water  Street  in  the  city  of  Buffalo. 
Plaintiff's  building  was  located  upon  premises 
fronting  and  abutung  said  street.  Upon  the 
east  of  plaintiff's  premises  was  Commercial 
Street,  and  upon  the  west  was  Maiden  Lane 
Street.  The  municipal  authorities  of  the  city 
of  Buffalo  authorized  the  defendant  in  that 
case  to  raise  the  grade  of  Water  Street  some 
five  or  six  feet  in  front  of  plaintiff's  premises, 
and  extending  beyond  the  crossing  of  Commer- 
cial Street,  and  leaving  a  strip  of  some  nine 
feet  in  width  along  the  north  side  of  Water 
Street  for  a  wagon-wav  and  a  strip  fourteen 
feet  wide  for  a  sidewalk  at  the  former  grade. 
The  raised  grade  was  twenty-four  feet  wide, 
and  was  supported  by  stone  walls,  and  was 
paved  and  used  as  a  street  when  that  action 
was  commenced.  The  learned  judge  in  his 
opinion  reviewed  the  cases  bearing  upon  this 
'  subject,  and  distinguished  it  from  the  case  of 
!  Fohes  V.  Rome,  W.  dk  0.  R.  Co.,  121  N.  Y.505, 
'  8  L.  R.  A.  453,  upon  which  the  defendant  in 
that  case  souj^ht  to  sustain  the  defense;  and 
held  tliat  the  raising  of  the  grade  of  the  street 
in  that  manner,  even  under  the  license  of  the 
authorities  of  the  city  of  Buffalo,  was  a  viola- 
tion of  the  plaintiff's  rights  of  access,  though 
the  plaintiff  had  no  title  to  the  land  within  the 
lines  of  the  street;  and  that  the  defendant  was 
liable  for  the  dama^  plaintiff  had  sustained. 
The  case  under  consideration  is  a  much  strong- 
er case  than  the  case  cited.  In  the  case  under 
consideration  the  obstruction  prevented  access 
to  plaintiff's  premises  with  a  team  and  vehicle. 
In  the  case  referred  to  it  made  it  inconvenient 
to  approach  plaintiff's  premises  in  that  man- 
ner. We  think  the  direction  of  a  verdict  for 
the  defendant  was  error,  and  that  the  question 
of  plaintiff's  damages  should  have  been  sub- 
mitted to  the  jury. 

The  judgment  should  be  reversed,  and  a  neio 
trial  granted,  with  costs  to  abide  event. 

All  concur  except  Bradley  and  Haifl^ht, 
JJ.,  not  sitting. 
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CONNECTICUT  SUPREME   COURT  OF  ERRORS. 


P.   W.  TURNER,  Appt, 

T, 

TOWN  OF  HEBRON. 
( Conn ) 

!•  The  unorgpanlied  public  cannot  ac- 
quire the  ri^ht  of  flff*»<»>g  in  a  pond  either 
by  fmmt  or  by  prescription,  even  if  each  indi- 
Tidual  member  of  such  public  acquires  the  rifcht. 

8.  The  rl^ht  to  take  fish  in  any  water 
which  i%  not  naivif^hlB^  althougrh  it  be- 
longs  prima  facie  to  Uie  owner  of  the  soil,  fol- 
io vrs  the  ownership  of  the  water  if  that  is  sepa- 
rated from  the  ownership  of  the  soil. 

8«  The  ezdnsiTe  ri^ht  to  fish  in  a  pond 
may  be  grained  by  one  who  ezchides 
all  others  from  fishing  therein  without  his 
permission  during  the  whole  period  of  the  Statute 
of  Limitations,  although  from  time  immemorial 
all  members  of  the  unorganized  public  had  Qshed 
therein  as  a  matter  of  right  and  a  part  of  the  soil 
under  the  pond  belongs  to  a  town  and  the  title  to 
another  part  has  been  lost  or  abandoned. 

(October  SS,  1801.) 

APPEAL  by  a  landowner  from  a  Judprment 
of  the  Superior  Court  for  Tolland  County 
dismisBinjT  his  applicatioD  for  relief  from  the 
action  of  the  selectmen  of  the  Town  of  Hebron 
in  laying  out  a  public  highway  across  bis  land. 
Retfer^d. 


The  facts  are  slated  in  the  opinion. 

Messrs,  Solomon  Lucas  and  Charles  E. 
Perkins,  for  appellant: 

It  appears  from  the  report  of  the  committee 
that  Mr.  Turner  owned  the  land  all  around 
the  pond  more  than  fifteen  years,  when  the 
selectmen  laid  out  tbis^road.  The  pond  and 
the  land  around  and  under  it  were  bis  in  fact 
for  all  purposes,  and  while  the  committee  bold 
he  bad  no  title  to  any  but  a  small  portion  of 
tbe  land  under  the  pond,  the  report  shows 
upon  its  face  that  be  bad  acquired  all  tbe  land 
under  the  pond. 

Ridgway  v.  Ludlow,  58  Ind.  248;  Eastern  R, 
Co.  V.  Allen,  186  Mass.  13;  Tufts  v.  Charles- 
toirfif  117  Mass.  401,  and  authorities  cited. 

Mr.  Turner  owned  the  land  to  low-water 
line  before  be  raised  tbe  pond  for  tbe  purposes 
of  pondage  and  flowaj^e.  Tbe  raising  of  the 
pond  increased  its  size  fifty-five  acres.  On 
this  new  ground  fish  put  into  tbe  pond  by  Mr. 
Turner  would  breed  and  feed.  No  one  has  a 
right  Xo  fish  on  that  land  but  Mr.  Turner. 

Hardin  v.  Jordan,  140  U.  S.  371,  85  L.  ed. 
428. 

There  is  not,  and  cannot  be,  any  such  entity 
as  ''an  unorganized  pu!)1ic, "outside  of  the  State 
or  its  subordinate  representatives,  which  can 
bold  and  own  rights  to  fish,  or  anything  else. 

Washb.  Easem.  p.  119;  Rogers  V.  Brenton, 
L.  R  10  Q.  B.  26-60;  Ang.   Watercourses, 


Norm,— Prescriptive  rights  offtahery. 

In  public  naxfigaiiU  walers. 

There  is  a  oommon  rijfht  on  behalf  of  the  public 
to  fish  in  public  navigable  waters  such  as  the  sea 
and  its  arms  and  rivers  where  the  tide  ebbs  and 
flows.  Warren  v.  Mathews,  6  Mod.  78;  Com.  v. 
Charleston,  1  Piclc.  180,  11  Am.  Deo.  161;  Royal 
Fisheries  of  the  Banne,  DaWes,  140;  Maloolmson  v. 
O'Dea.  10  H.  L.  Cas.  603;  Lay  v.  King,  6  Day,  72; 
Wooley  V.  Campbell,  87  K.  J.  L.  163;  Browne  v. 
Kennedy,  5  Harr.  &  J.  20B,  9  Am.  Dec.  608;  Preble  v. 
Brown,  47  Me.  884;  Lakeman  v.  Bumham,  7  Gray, 
440;  Oough  v.  Bill,  21 N.  J.  L.  166;  Collins  v.  Benbury, 
8  Ired.  I4.  277«  38  Am.  Deo.  72S;  Biokel  v.  Polk,  5 
Harr.  (Del.)  825;  Murphy  v.  Rs^an,  2  Jr.  C.  L.  148. 

This  right  extends  to  the  taking  of  shell  fish. 
Peck  V.  Lockwood,  5  Day,  22;  Martin  v.  Waddell,  41 
U.  8. 16  Pet.  887, 10  L.  ed.  1004;  Parker  v.  Cutler  M. 
Co.  20  Me.  858,  87  Am.  Deo.  66;  Bagott  v.  Orr,  2  Bos. 
ft  P.  472;  Paul  v.  Hazelton,  87  N.  J.  L.  106;  Moulton 
T.  Libbey,  87  Me.  4T2,  60  Am.  Dec.  67;  Weston  v. 
Sampson,  8  Cush.  847,  54  Am.  Dec.  764:  Proctor  v. 
Wells,  103  Mass.  216. 

This  being  so,  of  oouraea  right  on  the  part  of  the 
public  to  prescribe  a  fishery  in  public  waters  would 
be  valueless  and  cannot  be  said  to  exist. 

In  regard  to  a  right  of  common  of  fishery  in 
public  waters  as  appurtenant  to  an  estate,  it  has 
been  held  not  to  exist,  the  court  stating  that  It 
would  be  useless,  the  same  as  prescrlblog  for  a 
right  of  common  appurtenant  in  the  klng^s  high- 
way.   Ward  V.  Creswell,  Willes,  265. 

But  if  the  right  has  been  once  acquired  by  pre- 
scription to  a  several  fishery  in  navigable  water  it 
may  pass  as  appurtenant  to  the  owner^s  estate. 
Rogers  v.  Alien,  1  Oampb.  800. 

It  is  established  by  the  overwhelming  weight  of 
authority  that  an  individual  may  establish  a  pre- 
scriptive right  to  an  exclusive  flsherv  in  public 
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navigable  waters.  Hale,  De  Jure  Maris,  chap.  5, 
found  in  Hargrave,  Law  Tracts,  p.  18;  also  in  fw>fe 
to  Mather  v.  Chapman,  40  Conn.  882,  16  Am.  Kep. 
66;  Orford  v.  Richardson,  4  T.  R.  487;  Carter  v. 
Muroot,  4  Burr.  2162;  Gould  v.  James,  6  Cow.  860; 
Brookhaven  v.  Strong,  60  N.  Y.  66:  Jackson  v. 
Lewis,  Cheves,  L.  260;  Cbalker  v.  Dickinson,  1  Conn. 
882,  6  Am.  Dec.  260;  Rogers  v.  Jones,  1  Wend.  260, 10 
Am.  Dec  408. 

Although  in  Pennsylvania  there  can  be  no  pre- 
scriptive right  of  fishery  in  navigable  water.  Tln- 
icum  Fish.  Co.  v.  Carter,  61  Pa.  88, 100  Am.  Dec. 
607. 

An  adverse  and  exclusive  use  is  indispensable  to 
the  acquisition  of  several  right  of  fishery.  Day  v. 
Day,  4  Md.  270;  Delaware  &  M.  R.  Co.  v.  Stump,  8 
Gill  &  J.  470;  Moulton  v.  Libbey,  87  Me.  472,  60  Am. 
Dec.  67;  Cbalker  v.  Dickinson,  1  Conn.  884, 6  Am. 
Dec.  260. 

For  the  purpose  of  establishing  the  presumption 
of  a  grant  of  exclusive  right  in  a  public  fishery  it 
should  appear  that  all  others  have  been  kept  out 
by  the  claimant  and  his  grantors.  Collins  v.  Ben- 
bury,  6  Ired.  L.  116,  42  Am.  Dec.  156. 

A  several  fishery  in  a  tide  river  the  waters  of 
which  have  permanently  receded  from  one  channel 
and  flow  in  another,  cannot  be  followed  from  tho 
old  to  the  new  channel.  Carlysle  v.  Graham,  L.  B. 
4  Bxch.  861. 

If  one  claims  a  prescriptive  right  of  fishing  in 
navigable  waters  he  has  the  burden  of  showing  it. 
Fitzwalter*s  Case,  1  Mod.  105. 

To  prove  a  prescriptive  right  of  fishery  old  li- 
censes on  the  court  rolls  granted  by  owners  of  the 
right  in  consideration  of  certain  rents  to  fish  in  the 
Ioeu8  in  guo  are  evidence  without  proof  of  the  rents 
being  paid  in  connection  with  proof  that  suoh 
rents  liave  been  paid  in  modem  times  or  that  the 
claimants  have  exercised  their  rights  of  ownership 
over  the  fishery.    Rogers  v.  Allen,  1  Ckmpb.  800. 
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§  61;    Merwin  v.  WJieeler,  41  Conn.  23,  24; 
FearsaU  v.  B>8t,  22  Wend.  425,  432. 

Until  within  some  twenty  years  people  used 
to  fish  and  bunt,  shoot,  gather  nuts,  etc.,  all  over 
wild  lands,  and  in  most  places  do  till  this  day; 
but  this  gave  no  rights  to  anyone. 

CoUf  V.  Davenport,  33  N.  J.  L.  228.  97  Am. 
Dec.  718. 

A  right  to  fish  is  not  an  easement,  but  a 
profit  d  prendre  which  cannot  be  obtained  by  a 
use  or  custom,  except  as  connected  with  some 
real  estate,  or,  in  technical  language,  cannot  be 
prescribed  for  in  gross,  but  only  in  a  que  es- 
tate, except  so  far  as  it  may  be  gained  by  ad- 
verse possession  as  a  personal  right  by  some 
individual  or  corporation  which  is  competent 
to  bold  title  to  land. 

Goddard,  Easem.  p.  6;  Washb.  Easem.  pp.  7, 
125,  §  20;  Mertcin  v.  Wheeler,  41  Conn.  14; 
Waters  V.  Lilley,  4  Pick.  145, 16  Am.  Dec.833; 
Sale  V.  Pratt,  19  Pick.  191. 

There  can  be  no-such  thing  as  obtaining  a 
right  of  profit  a  prendre  by  custom. 

Merxtin  v.  Wheeler  and  Waters  v.  Lilley, 
supra;  Gateioard's  Case,  6  Coke,  596;  Grim- 
stead  V.  Afarknoe,  4  T.  R.  718;  Gould.  Waters, 
§  184,  p.  325. 

A  right  of  profit  a  prendre,  like  any  other 
interest  in  or  concerning  real  estate,  may  be 
obtained  by  adverse  occupation. 

Washb.  Easem.*530-533;  M^lvin  v.  Whiting, 
13  Pick.  1-4,  20  Am.  Dec.  524;  Gould,  Waters, 
§  189,  p.  332,  note  6. 

When  Mr.  Turner  purchased  all  the  lands 


around  the  pond  he  posted  notices  foi  bidding 
all  persons  fishing  in  the  same,  and  on  one  oc- 
casion he  drove  a  party  with  force  and  arm& 
from  the  pond  whom  he  found  fishing  there. 
He  sought  to  prevent  all  persons  fishing  in  the 
pond  without  leave,  and  did  so  as  far  as  it  was 
within  his  power. 

Such  conduct  has  been  held  to  give  such  an 
occupier  an  exclusive  right  to  fish  in  navigable 
waters. 

Washb.  Easem.  *526,  citing  many  authori- 
ties; Chalker  v.  Dickinson,  1  Conn.  382-384,  6 
Am.  Dec.  250;  Gould,  Waters,  §  189;  Ang. 
Watercourses,  ^  65a,  note  1. 

The  ownership  in  the  waters,  and  the  lands 
under  the  waters,  of  ponds  not  navigable,  be- 
long to  the  adjoining  proprietors. 

Smith  V.  liochehter,  92  N.  Y.  463,  44  Am. 
Rep.  393;  Ledyard  v.  Ten  Eyck,  86  Barb.  102; 
Cobb  V.  Davenport,  88  N.  J.  L.  223,  97  Am. 
Dec.  718;  Gould,  Waters,  §  80  et  seq.;  (lute  v. 
Fis/ier,  8  West.  Rep.  121,  65  Mich.  48;  /State  v. 
Boberts,  59  N.  H.  256.  47  Am.  Rep.  199; 
Hodges  v.  WiUiams,  95  N.  C.  331,  59  Am.  Rep. 
242;  Bristow  v.  Cormiean,  L.  R.  3  App.  Cas. 
641;  Ridgway  v.  Ludlow,  58  Ind.  248;  Hardin 
V.  Jiyrdan.  140  U.  S.  371,  85  L.  ed.  428. 

Messrs,  John  R.  Buck,  Arthur  F.  Eg- 
g^leston  and  Charles  Phelps,  for  appellee: 

Turner's  deeds  would  not  give  him  any 
rights  beyond  the  edge  of  the  water,  for  the 
reason  that  deeds  of  land  bounding  on  the 
shore  of  an  inland  lake  or  pond  carry  title 
only  to  the  shore. 


In  private  waJters, 

A  custom  on  the  part  of  the  public  to  fish  in  pri- 
vate waters  is  not  a  lawful  custom  and  cannot 
establish  the  rigrht  to  do  so.  Waters  v.  LUley,  4 
Pick.  14P,  16  Am.  Dec.  333;  Grlmstead  v.  Marlowe,  4 
T.  K.  718. 

The  case  of  Saltash  v.  Goodman,  L.  R.  5  C.  P.  Div. 
481.  ls>in  instructive  one  on  the  question  of  acquir- 
ing a  prescriptive  right  in  a  fishery  on  behalf  of 
the  public.  In  it  certain  persons  were  sued  in 
trespass  for  interfering:  with  plaintiff's  several 
right  of  fishery  and  Justified  iiUer  alia  by  setting: 
up  an  immemorial  usage  on  the  part  of  inliabitants 
of  the  borough  to  which  they  belonged  to  fish  in 
such  water  and  claimed  that  the  court  must  pre- 
sume the  grant  of  a  right  for  them  to  do  so.  The 
court,  however,  adopted  the  reasoning  of  Rivers  v. 
Adams,  L.  R.  3  Exch.  Div.  861,  in  which  there  was 
a  claim  of  usage  to  take  fire- wood;  and  of  Gate- 
ward's  Case,  6  Coke,  502>;  and  Chilton  v.  London, 
L.  R.  7  Ch.  Biv.  736,  to  the  effect  that  such  a  right 
could  not  exist  by  custom,  prescription  or  grant, 
unless  it  be  a  crown  grant  which  Incorporated  the 
inhabitants;  that  such  a  grant  will  not  be  presumed 
from  proof  of  usage  by  the  inhabitants,  if  such 
presumption  is  inconsistent  with  the  present  or 
past  state  of  things  and  cannot  be  made  if  there  in 
no  evidence  of  such  a  corporation  having  existed 
at  any  time.  It  was  also  held  that  proof  of  usage 
on  the  part  of  the  inhabitants  generally  will  not 
establish  a  right  In  favor  of  the  owners  of  a  partic- 
ular tenement.  This  case  was  subsequently  re- 
versed in  L.  R.  7  App.  Cas.  633,  the  court  inventing 
an  Ingenious  origin  for  the  custom  by  supposing 
a  grant  to  a  corporation  in  trust  for  certain  per- 
sons, the  free  inhabitants  of  the  ancient  tenements 
within  the  borough  who  were  the  persons  claiming 
the  right  of  Qshery.  Rutin  the  subsequent  case  of 
TObury  v.  Silva,  L.  R.  45  Ch.  Div.  98,  the  question 
again  came  up  and  there  being  no  facts  in  the  case 
upon  which  the  fiction  of  a  grant  to  a  corporation 
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in  trust  could  be  rested,  the  court  practically  fol- 
lows the  ruling  of  the  common  pleas  decision  in  the 
above  case  and  hold  that  the  right  of  fishery  could 
not  be  claimed  by  prescription  on  behalf  of  a  large 
and  indefinite  class,  such  as  ^'owners  and  ocoupi- 
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ers. 

The  ordinary  common  of  piscary  in  private 
waters  was  well  established  at  common  law  and  the 
same  rules  with  regard  to  prescription  applied  to 
it  as  to  other  rights  in  common. 

There  appears  to  be  no  doubt  of  the  right  of  an 
mdividual  to  acquire  by  prescription  rights  of  fish- 
ery m  private  waters.  Melvin  v.  Whiting,  10  Pick. 
285,  20  Am.  Dec.  524, 18  Pick.  188. 

Judge  Sharswood  questioned  whether  the  right 
could  be  prescribed  for  when  not  pleaded  In  a  que 
estate,  but  In  a  man  and  his  ancestors,  stating  that 
that  kind  of  a  usage  for  twenty-one  years  or  up- 
wards which  may  be  sufficient  to  raise  the  pre- 
sumption of  a  grant  of  a  mere  easement,  will  not 
support  a  claim  for  an  Interest  in  the  land  itself  or 
its  profits,  and  held  that  at  all  events  the  e\idence 
in  that  case  was  not  sufficient  to  establish  a  right 
of  fishery  in  gross.  Tlnicum  Fish.  Co.  v.  Carter,  61 
Pa.  36, 100  Am.  Dec.  607. 

The  court  also  raised  the  same  question  in  Mc- 
Farlln  v.  Essex  Co.,  10  Cush.  810,  and  held  that  at  all 
events  claimant  must  prove  satisfactorily  an  actual* 
exclusive  possession  of  the  fishery  adverse  to  the 
right  of  the  riparian  owner,  against  his  interest* 
uninterrupted  and  continuous  for  at  least  twenty 
years. 

But  in  analogy  with  other  rights  of  profit  in  land 
it  would  seem  that  a  right  of  fishery  might  be  pre- 
scribed for  in  gross.  See  note  to  Fisher  v.  Fair, 
ante,  838. 

Whoever  claims  the  right  to  fish  in  private 
waters  has  the  burden  of  showing  the  foundation 
of  such  right.    Fltswalter's  Case,  1  Mod.  106. 

H.  P.  P. 
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Ang.  Watercourses,  5th  ed.  p  41;  Mill  River 
Woolen  Mfg.  Co,  v.  Smith,  34  ConD.  462;  Wat- 
erman V.  JohMon,  18  Pick.  261;  Paine  v.  Wood, 
108  Mass.  169;  Fletcher  v.  PMpe,  28  Vt.  256, 
260;  StaU  v.  Gilmanton,  9  N.  H.  461;  Bradley 
V.  Eiee,  18  Me.  201,  29  Am.  Dec.  601;  Uathorn 
V.  SUneon,  10  Me.  224.  238,  26  Am.  Dec.  228; 
Mansur  v.  Blake,  62  Me.  88;  Wood  v.  Kelle^, 
30  Me.  47,  64;  Canal  Comre.  v.  People,  5  Wend. 
446;  Wheeler  v.  Spinola,  54  N.  Y.  378;  Gouiy 
erneur  v.  National  Ice  ( o.  25  Abb.  N.  C.  276; 
C%iW  V.  Starr,  4  Hill,  882;  Kingman  v.  ifitoar- 
r<n£>,  12  Barb.  306;  Smith  v.  Bocheeter,  92  N.  Y. 
493,  44  Am.  Rep.  898;  Champlain  dt  St.  L.  H. 
Co.  V.  Valrntine,  19  Barb.  484;  8  Washb.  Real 
Prop.  5th  ed.  §  47,  p.  448;  Gould,  Waters,  203, 
and  cases  there  cited. 

Id  Indiana  and  Michigan  there  are  two  or 
three  cases  which  make  no  distinction  between 
unnavigable  streams  and  inland  ponds  and 
lakes,  in  reference  to  deeds  bounding  on  the 
shore,  but  these  decisions  are  not  in  accord 
with  the  current  of  authorities  on  this  ques- 
tion. 

Ang.  Watercourses,  5th  ed.  42;  State  v.  OiU 
mnnton,  9  N.  H.  461. 

A  highway  may  be  laid  out  even  for  pleas- 
ure driving.* 

Bryan  v.  Uranford,  50  Conn.  254;  Higgin^on 
V.  Nahant,  11  Allen,  630;  Smith  v.  Bo^ester, 
92  N.  Y.  478,  44  Am.  Rep.  393. 

Andrews*  Ch.  </.,  delivered  the  opinion  of 
the  court: 

On  the  16th  day  of  May,  1888,  the  select- 
men of  the  Town  of  Hebron  laid  out  a  public 
highway  in  that  town  over  the  land  of  Phineas 
W.  Turner,  which  lay-out  was  accepted  by  the 
town  at  a  town  meeting  holden  on  the  6tb 
day  of  June  following.  On  the  2d  day  of  July 
Mr.  Turner  made  api)lication  for  relief  in  the 
nature  of  an  appeal  from  the  doings  of  the  se- 
lectmen in  layintc  out  said  highway  to  the  Su- 
perior Court  m  Tolland  County,  alleging  as  a 
reason  for  said  application  that  the  said  high- 
way was  not  of  common  convenience  and 
necessity.  In  the  superior  court  a  committee 
was  appointed  pursuant  to  the  Statute  (Gk'n. 
Stat.  §  2701)  to  hear  and  determine  said  appli- 
cation, and  to  make  report  thereon.  The  com 
mittee  heard  the  parties,  and  made  their  report 
to  the  court.  Mr.  Turner  remonstrated  against 
the  acceptance  of  the  report,  but  the  court  over- 
ruled the  remonstrance,  accepted  the  report, 
and  dismissed  the  application  of  Mr.  Turner, 
with  costs.  From  that  judgment  he  now  ap- 
peals to  this  court,  and  assigns  various  reasons 
of  appeal. 

The  statute  above  cited  provides  that,  "if 
said  committee  shall  find  that  the  highway  is 
not  a  common  convenience  and  necessity.  .  .  . 
said  court  shall  set  aside  such  lay-out  thereof: 
but  if  they  shall  find  that  such  highway  is  of 
common  convenience  and  necessity  ...  the 
application  shall  be  dismissed,  with  costs." 
Tliesaid  committee,  after  setting  forth  the  facts 
at  some  length,  concluded  tneir  report  in 
these  words:  "These  are  the  essential  facts  in 
the  case:  and  if  on  these  facts  the  law  is  so  that 
all  members  of  the  unorganized  public  have 
the  right  as  against  the  plaintiff  to  fish  in  North 
Pond,  except  the  part  owned  by  the  plaintiff  as 
aforesaid,  then  the  committee  are  of  opinion 
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and  find  that  the  laid-out  way  is  of  common 
convenience  and  necessity;  but  if  on  these  facts 
the  law  is  otherwise,  then  the  committee  are 
of  opinion  and  find  that  the  laid-out  way  is  not 
of  common  convenience  and  necessity. 

The  only  question  we  purpose  to  consider  is 
whether  or  not  the  law  is  so  on  the  factfl  stated 
that  all  members  of  the  unorganized  public 
have  the  right,  as  against  Mr.  Turner,  to  fish 
in  said  pond.  North  Pond  is  ^  natural  pond, 
situated  in  the  towns  of  Hebron  and  Lebanon. 
By  deeds  which  were  confirmed  by  the  Colonial 
Legislature  the  title  to  said  pond  and  the  soil 
beneath  it  become  vested  in  the  proprietors  of 
said  towns, — much  the  larger  part  in  the 
proprietors  of*  the  town  of  Lebanon.  This 
part,  by  sundry  conveyances,  came  to  Abigail 
Bos  worth  in  the  year  1773.  There  is  no  rec- 
ord on  the  town  records  or  probate  records  or 
other  record  that  the  title  to  said  land  ever 
passed  from  said  Abigail;  and  so  the  commit- 
tee find  that  the  title  to  said  land  "never  passed 
from  said  Abigail  Bosworth  to  any  party  or 
parties,  but  the  snme  has  become  lost  and  aban- 
doned." Of  that  part  which  once  belonged  to 
the  proprietors  of  Hebron  a  portion  has  come 
to  and  now  belongs  to  Mr.  Turner,  and  the  re- 
mainder, so  far  as  the  records  disclose  the  title, 
still  belongs  to  that  town.  In  1865  the  plain- 
tiff became  the  owner  of  all  the  land  surround- 
ing the  pond.  He  raised  the  dam  at  the  out 
let  so  much  that  he  thercbv  raised  the  water  of 
the  pond  seven  and  a  half  feet.  The  present 
area  of  the  pond  is  188  acres,  of  which  more 
than  one  fourth  is  caused  by  such  raising  of 
its  waters.  The  plaintiff  applied  the  water  of 
the  pond  to  manufacturing,  in  which  he  em- 
ploys 120  persons.  Prior  to  the  time  when  the 
plaintiff  so  became  owner,  and  "from  time  im- 
memorial, all  members  of  the  great  unorganized 
public,  both  near  the  pond  and  remoie  from . 
it.  whenever  and  wherever  disposed  so  to  do, 
fished  in  North  Pond  as  a  matter  of  right  at 
all  seasons  of  the  year;  in  boats  during  the 
spring,  summer  ana  fall,  and  through  the  ice 
during  the  winter.  This  was  done  without 
objection  from  any  source  whatever  down  to 
the  time  when  the  plaintiff  bought  all  the  land 
adjoining  the  pond."  "When  the  plaintiff  be- 
came the  owner  of  all  the  land  surrounding 
and  adjoining  the  pond,  he  posted  notices  for- 
bidding all  persons  fishing  in  the  same,  and  on 
one  occasion  he  drove  a  party  with  force  and 
arms  from  the  pond,  whom  he  found  fishing 
there.  He  sought  to  prevent  all  persons  fish- 
ing in  the  pond  without  his  leave,  and  did  so 
as  far  as  it  was  in  his  power."  "At  one  time 
he  spent  the  sum  of  one  hundred  dollars  stock- 
ing the  pond  with  fish.  His  objection  to  fish- 
ing was  not  on  account  of  the  value  of  the  fish, 
for  he  freely  gave  permission  to  fish  whenever 
requested,  but  through  fear  that  the  public 
might  acquire  the  right  by  prescription  to  fiab 
there."  These  facts,  while  they  may  not  be 
sufficient  to  show  that  the  plaintiff  has  ac- 
ouired  title  to  the  soil  under  the  original  pond, 
io  show  that  he  has  acquired  the  right  to 
keep  that  soil  covered  with  water.  The  ease- 
ment of  flowing  he  owns,  and  so  he  owns  the 
water.  Mill  Biter  Woolen  Mfg.  Co.  v.  Smith, 
84  Conn.  462.  These  facts  also  show  that  the 
plaintiff  as  such  owner  of  the  water  and  of  the 
land  surrounding  the  water  had  been  formore 
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than  twenty  years  in  the  actual,  ezclusive,  and 
uDiDterrupted  possession  and  occupation  of  the 
right  of  fishing  in  the  entire  pond,  claiming  it 
as  his  own,  and  keeping  all  others  away. 
There  is  no  evidence  that  since  1865  any  per- 
son whatever  has  succeeded  in  fishine  in  that 
pond,  except  he  did  it  hy  the  permission  of 
the  plaintiff.  Whoever  has  attempted  to  fish 
there  without  such  permission  has  been  driven 
away. 

By  the  action  of  the  Colonial  Legislature  in 
conhrming  the  title  deeds  of  the  land  under 
and  around  North  Pond,  no  public  or  common 
right  of  fishing  therein  remained,  if  such  a 
right  had  ever  existed.  Smith  v.  Miller,  5 
Mason,  191;  Adams  v.  Pea^ey  2  Conn.  481.  Nor 
could  the  unorganized  public,  as  such,  acquire 
the  right  of  fishing  there,  either  by  grant  or 
prescription.  A  deed  or  devise  to  the  unor- 
ganized public  by  that  name  would  be  void 
for  uncertainty ;  and  there  can  be  no  prescrip- 
tion where  there  can  be  no  grant.  Merwin  v. 
Wheeler,  41  Conn.  23:  PearsaU  v.  Post,  22 
Wend.  426;  Washb.  Easem.  119;  Rogers  v. 
Brenton,  10  Q.  B.  26-60. 

Doubtless  any  member  or  each  member  of 
the  unorganized  public  might  obtain  the  right 
of  fishing  in  that  pond  in  either  of  the  ways 
mentioned.  There  is  no  suggestion  of  any 
grant.  The  right  which  the  committee  say 
was  exercised  by  all  the  members  of  the  great 
unorganized  public  was  "to  fish  in  the  pond 
at  allseasons  of  the  year;  in  boats  during  the 
spring,  summer  and  fall,  and  through  the  ice 
during  the  winter."  If  the  right  so  exercised 
had  been  completely  acquired  by  long  use,  it 
would  be  a  right  in  the.  nature  of  a  profit  d 
prendre  in  alieno  solo,  and  must  have  belonged 
to  each  member  in  gross.  The  facts  showed 
the  right  was  not  exercised  as  appurtenant  to  a 
freehold.  Such  a  right  is  a  mere  personal  one. 
It  cannot  be  assigned,  and  it  does  not  descend 
to  heirs.  We  are  not,  however,  interested  so 
much  to  discuss  what  right  of  fishing  in  North 
Pond  the  unorganized  public  may  have  had  in 
1865  as  to  ascertain  what  right  of  fishing  in 
that  pond  Mr.  Turner  did  in  fact  have  in  1888. 
Prima  facie,  the  ri^ht  to  take  fish  in  any  wa- 
ter, other  than  navigable  rivers,  belongs  to  the 
owners  of  the  soil  over  which  the  water  flows. 
This  is  because  in  ordinary  cases  the  owner- 
ship of  the  soil  carries  with  it  the  ownership  of 
the  water.  But  the  ownership  of  the  water 
may  be  separated  from  the  ownership  of  the 
soil,  and  where  this  is  done  the  right  of  fishing 


goes  with  the  ownership  of  the  water.  The 
law  is  stated  in  Co.  Litt.  46.-  *  'If  a  man  be  seised 
of  a  river,  and  by  deed  do  grant  separalem  pis- 
eariam  in  the  same,  and  maketh  livery  of  seisin 
secundum  formam  charia,  the  soil  doth  not 
pass,  nor  the  water,  for  the  grantor  may  take 
water  there,  and,  if  the  river  becomes  dry,  he 
may  take  the  benefit  of  the  soil,  for  there 
passeth  to  the  grantee  but  a  particular  right, 
and  the  livery,  being  made  secumdum  fomiam 
cha/rUg,  cannot  enlarge  the  grant.  For  the 
same  reason,  if  a  man  grant  aqvam  suam,  the 
soil  shall  not  pass,  but  the  piscary  within  the 
water  passeth  therewith."  See  also  Com.  Dig. 
Grant,  E,  5;  Jackson  v.  Halstead,  5  Cow.  216. 
Whenever  the  ownership  of  water  is  in  one 
person  and  the  ownership  of  the  soil  under  the 
water  is  in  another,  the  right  of  fishing  in  the 
water  belongs  to  the  former,  for  he  owns  that 
element  in  which  alone  the  fish  can  exist.  Mr. 
Turner,  being  the  owner  of  the  water  of  North 
Pond,  was  the  owner  of  the  right  of  fishing 
therein.     Co.  Litt.  5b. 

A  several  or  exclusive  right  of  fishing  in  the 
estate  of  another  may  also  be  gained  by  an  ad- 
verse, uninterrupted,  and  exclusive  use  and  en- 
joyment of  it  for  the  period  required  by  the 
Statute  of  Limitations.  2  Washb.  Real  Prop. 
4th  ed.  366;  Tinieum  Fish.  Co.  v.  Carter,  61 
Pa.  21,  100  Am.  Dec.  597.  In  such  case  the 
one  so  using  it  acquires  title  to  the  right  of 
fishing  against  all  tiie  world  {Challer  v.  Dick- 
inson, 1  Conn.  382, 6  Am.  Dec.  250;  Church  v. 
Meeker,  84  Conn.  421;  Prebie  v.  Broicn,  47  Me. 
284;  8  Kent,  Com.  48);  and  can  maintain  trespass 
against  anyone,  even  the  owner  of  the  soil,  for 
taking  the  fish.  Ada/ms  v.  Pease,  2  Conn.  481; 
Smithy.  Kemp,  4  Mod.  187,  2  Salk.  637;  Hoi- 
fardY.  Bailey,  13  Q.  B.  426;  Collins  v.  Benhury, 
5  Tred.  L.  118,  42  Am.  Dec.  155;  Delaware  i 
M.  R.  Co.  V.  Stump,  8  Gill  &  J.  479;  Phipps 
V.  State,  22  Md.  880,  85  Am.  Dec.  654. 

Whether  we  regard  the  plaintiff  as  the  own- 
er of  the  water  of  North  Pond,  and  so  the  sole 
owner  of  the  right  of  fishing  therein,  or  as 
having  acquired  the  exclusive  right  to  fish 
there  by  adverse  use,  we  are  clearly  of  the 
opinion  that  as  against  him  no  member  of  the 
unorganized  pubfic  has  the  right  to  fish  in  that 
pond.  It  follows  from  this  that  the  report  of 
the  committee  finds  said  highway  not  to  be  of 
common  convenience  and  necessity. 

There  is  error  in  the  judgment  of  the  Superior 
Court. 

The  other  Judges  concurred. 


NORTH  CAROLINA  SUPREME  COURT. 


William  H.  SNEEDEN,  Appi,, 

V. 

George  HARRISS  et  al. 

( N.  C ) 

1.   Blerely  sigfiiiii^  the  usual  undertak- 
ing  required  In    arrest  and    ball  at 

NOTS.— For  notes  on  actions  for  malicious  prose- 
cution, includinir  the  question  of  the  termination 
of  the  malicious  prooeedintr  before  action,  see  Pope 
V.  Pollock  (Ohio}  4  L.  R.  A.  266:  AntclifT  v.  June 
I  Mlcb.)  10  L.  R.  A.  9SS1. 
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the  request  of  plaintiff  in  the  action  does  not 
make  one  liable  for  malicious  prosecution  al- 
tfaougrh  the  plaintiff  may  be  liable  for  abuse  of 
civil  process. 

8.  An  action  fbr  malicious  abuse  of 
civil  process  in  order  to  compel  a  party  to  do 
a  collateral  thing  or  to  accomplish  an  ulterior 
pmrpose  may  be  maintained  without  allegringr  that 
the  prooess  improperly  employed  is  at  an  end. 

(December  1, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the   Superior  Court   for   New   Hanover 
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NOBTH  CABOLmA  SUPREME  COUBT. 


Dec. 


County  sustniniDg  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages  for 
the  alleged  malicious  prosecution  of  an  action 
for  slander  of  title.    Heversed. 


Statement  by  Davis,  J.: 

The  complaint  is  as  follows:  "That  during 
the  summer  and  fall  of  1887  plaintiff  was  in 
possession  of  a  certain  tract  of  land  or  island 
in  New  Hanover  County,  in  Wrightsville 
Sound,  near  the  ocean,  and  known  as  'Sneed- 
en's  Hammocks/  occupying  same  under  a 
claim  of  title  which  he  believed  to  be  good  and 
valid;  that  during  that  period  there  was  a  con- 
siderable discussion  in  the  community  about 
the  probability  of  two  railroads  being  con- 
structed to  the  sound  and  it  was  understood 
that  both  were  desirous  of  securing  possession 
of  said  property  known  as  •Sneeden's  Ham- 
mocks/ the  one  the  Wilmington  Sea-Coast 
Bailroad  Company,  intending  it  as  their  termi- 
nus, the  other  the  Wilmington,  Onslow  &  East 
Carolina  Railroad  Company,  intending  to  make 
it  the  terminus  of  a  branch  road  to  me  ocean 
as  plaintiff  is  informed  and  believes,  and  states 
for  this  reason  the  market  value  of  his  prop- 
erty became  greatly  enhanced.  (8)  That  de- 
fendants Gkorge  and  Julia  Harriss  also  claim 
title  to  said  island,  and  were  negotiating  with 
the  railroad  companies  to  make  sale  of  it  to 
one  of  them,  and  sometime  in  October  or  No- 
vember in  that  year  entered  into  a  contract 
with  the  Wilmington,  Onslow  &  East  Carolina 
Railroad  Company,  through  defendant  D.  L. 
Russell,  who  was  largely  interested  in  said 
road,  and  its  financial  agent,  projector,  and 
manager,  to  sell  one  half  of  said  island  to  said 
railroad  company,  or  to  him  and  certain  other 
divers  persons  interested  with  him,  for  |26,000, 
and,  as  the  plaintiff  has  been  informed  by  de- 
fendants Harriss  and  Russell,  the  said  contract 
would  have  been  executed  at  that  time  but  for 
the  possession  of  the  property  by  the  plaintiff. 
(4)  But,  finding  their  bargain  blocked  by 
plaintiff's  possession,  the  defendants  George 
and  Julia  Harriss  (through  her  agent  and  hus- 
band George  Harriss)  and  D.  L.  Russell  con- 
sulted together  as  to  the  best  means  to  carry 
out  their  common  object,  and  to  obtain  imme- 
diate possession  of  the  property,  so  that  they 
might  make  a  sale  thereof;  and,  well  knowing 
there  was  no  lawful  means  of  accomplishing 
this,  they  determined  upon  and  proceeded  to 
execute  the  base,  malicious  and  illegal  plan  of 
suing  out  a  writ  of  arrest  and  bail  under  the 
false  and  malicious  pretense  that  plaintiff  was 
slandering  their  title  to  the  property  by  claim- 
ing jt  to  be  his  own,  and  of  having  him  arrested 
and  removed  from  the  property  and  impris- 
oned, so  that  they  might  take  possession  as 
soon  as  the  plaintiff  was  removed;  by  which 
wrongful  and  malicious  act  the  process  of  the 
court  was  abused  and  used  for  a  purpose  not 
set  forth  in  the  affidavit  upon  which  the  order 
of  arrest  was  obtained.  (5)  In  piursuance  of 
this  unlawful,  base,  and  malicious  design  and 
purpose,  thev  applied  to  Henry  P.  West,  the 
'other  defendant,  and  induced  him  to  sign  a 
bond  required  by  law,  and  then  sued  out  be- 
fore the  clerk  a  writ  of  arrest  and  bail,  and 
had  the  same  placed  in  the  sheriflfs  hands,  who 
late  in  the  afternoon,  about  the  1st  day  of  No- 
vember in  said  year,  assaulted,  arrested,  and 
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removed  the  plaintiff  from  the  possession  of 
the  property  which  he  was  quietly  enjoying, 
and  believed  to  be  his  own;  and,  as  soon  as 
plaintiff  was  removed,  the  defendants  took 
possession  of  and  held  the  property  until  they 
sold  it  to  the  Wilmington  Sea-Coast  Railroad 
Company.  (6)  That  defendants  well  knew  at 
the  time  they  made  said  affidavit  that  plaintiff 
was  a  very  poor  man,  and  that  no  damages 
could  be  obtained  from  him,  and  that  the  state- 
ments made  in  said  affidavit  that  he  was  slan- 
dering their  title  were  false,  and  that  the  pur- 
pose and  object  in  bringin/;  this  suit  was  not 
to  hold  him  to  answer  a  claim  for  damages,  but 
that  it  was,  in  truth  and  in  fact,  as  above  al- 
leged, and  as  has  been  acknowledged  by  de- 
fendant George  Harriss,  for  the  express  and  de- 
liberate purpose  of  suing  out  a  writ  of  arrest 
to  obtain  immediate  possession  of  the  property 
which  they  could  not  otherwise  secure,  and  in 
so  doing  they  purposely  and  deliberately  abused 
the  process  of  the  court.  (7)  That  plaintiff 
was  removed  from  possession  as  aforesaid,  car- 
ried a  distance  of  eight  miles,  to  the  common 
jail  of  the  county,  and  then  and  there  was  in- 
carcerated and  restrained  of  his  liberty  for  a 
period  of  ten  days.  (8)  That  plaintiff  was  an 
old  man  about  65  years  of  age,  and  at  the  time 
of  his  said  imprisonment  his  wife  was  extreme- 
ly ill  of  a  sickness  from  which  she  shortly  af- 
terwards died,  and  at  the  time  of  his  imprison- 
ment he  was  daily  expecting  her  death;  and  in 
order  to  avoid  being  separated  from  her,  and 
to  enable  him  to  be  present  at  her  bedside  to 
administer  to  her  wants,  and  also  to  avoid  the 
pain,  suffering,  and  disgrace  of  going  to  jail, 
fearing  the  ill  effects  of  close  confinement  upon 
one  so  old  and  infirm  as  himself,  and  well 
knowing  his  innocence  of  any  unlawful  act, 
and  being  too  poor  to  give  bond,  he  applied  to 
several  persons,  through  his  friends,  to  give 
bail  for  him,  but  each  of  the  persons  applied 
to  refused  his  petition.  (9)  That  by  reason  of 
his  imprisonment  he  was  separated  from  his 
wife,  and  unable  to  be  with  her  in  her  last 
days,  and  was  prevented  from  attending  to  his 
ordinary  affairs,  and  greatly  suffered  in  mind 
and  boay;  by  all  of  which  he  was  damaged 
$6,000.  (JO)  That  as  aforesaid,  in  pursuance 
of  their  illegal  and  evil  purpose,  immediately 
upon  the  removal  of  the  plaintiff  from  the  prop- 
erty, the  defendants  took  possession,  broke 
open  his  house,  removed  and  scattered  his  ef- 
fects, leveled  his  house  with  the  ground,  shot 
and  destroyed  his  hogs  and  poultry,  and  com- 
mitted other  acts  of  violence,  abuse,  and  spoli- 
ation, thereby  showing  their  ill  feelings,  and 
the  malice  infiuencing  the  defendants  towards 
the  plaintiff;  by  all  of  which  acts  of  violence 
the  plaintiff  was  damaged  five  thousand  dol- 
lars. Wherefore  plaintiff  demands  judgment 
against  defendants  for  $5,500  damages  actually 
sustained  by  him  from  defendant's  unlawful 
act;  five  thousand  dollars  punitory  damages 
for  suing  out  a  writ  contrary  to  law,  and  hav- 
ing plaintiff  arrested  and  imprisoned  upon  a 
charge  so  false,  and  with  a  purpose  so  wrong- 
ful, illegal,  and  malicious;  and  for  costs.** 

The  defendants  demurred  to  the  complaint, 
and  assigned  several  grounds  of  demurrer,  but 
the  only  one  relied  upon  in  this  court  was 
'Ihatthe  complaint  does  not  allege  or  show 
upon  its  face  that  the  civil  action  in  which  the 


1891. 


Sneeden  v.  Harbibs. 


801 


warrant  or  writ  of  arrest  was  issued,  wbereun- 
der  the  plaintiff  was  arrested  aad  imprisoned, 
has  been  finally  and  legally  determined  and 
ended  before  the  commencement  of  this  ac- 
tion;" and,  as  to  the  defendant  West,  upon  the 
additional  ground  that  tbe  complaint  did  not 
allege  facts  sufficient  to  constitute  a  cause  of 
action  as  against  him. 

Mr.  Thomas  W*  Strani^e*  for  appel- 
lant: 

If  there  was  a  wrong  in  issuing  the  process 
against  plaintiff,  then  there  should  and  must 
be  some  punishment  for  the  wrong- doer,  and 
aome  remedy  to  the  one  wronged,  furnished 
by  the  law.  There  was  a  wrong — a  great  and 
cruel  wrong.  They  used  the  process  of  the 
court  to  attain  an  end  not  set  forth  in  said 
process.  They  prostituted  the  process  of  the 
court  and  used  it  for  oppression;  they  com- 
mitted a  fraud  upon  the  court,  such  as  it  should 
not  and  will  not  submit  to. 

Wahzer  v.  Bright,  52  III.  86. 

The  remedy  which  tbe  law  provides  is  an  ac- 
tion on  the  case  for  the  malicious  abuse  of  the 
process  of  the  court.  And  if  this  be  plaintiff's 
remedy,  it  is  perfectly  immaterial  whether  the 
writ  was  issued  for  a  just  cause  of  action,  or 
whether  the  former  suit — the  suit  in  which  the 
writ  was  sued  out — was  legally  terminated, 
whether  it  was  decided  in  pkiutiff's  favor  or 
against  him. 

Mayer  v.  Walter,  64  Pa.  283;  Orainger  v. 
Hill,  4  BiDg.  N.  C.  212;  Ueywood  v.  ColHnge, 
«  Ad.  &  El.  268;  WeOs  v.  Qumey,  8  Barn.  & 
C.  769;  Bigelow.  Torts,  pp.  89.  90;  Addison, 
Torts,  §  868;  Wan2er  v.  BHght,  52  111.  35; 
Wood  V.  Graces,  4  New  Eng.  Rep.  246,  144 
Mass.  365,  59  Am.  Rep.  95:  Breck  v.  Blanch- 
ard,  20  N.  H.  328,  51  Am.  Dec.  222;  Hewit  v. 
Wooten,  5a  N.  C.  182. 

Plaintiff's  complaint  sets  forth  as  bis  cause 
of  action  *'a  perversion  of  the  process  of  the 
court,"  and  that  it  was  used  not  *'  for  the  pur- 
pose tbe  law  intended  to  effect,"  but  **it  was 
enforced  for  an  ulterior  purpose — to  obtain 
property  by  duress  to  which  the  defendants 
had  no  right." 

Grainger  v.  Hill,  4  Bing.  N.  C.  212. 

If  this  allegation  appears  in  said  complaint, 
in  substance,  if  not  in  form,  it  is  sufficient,  and 
tbe  demurrer  should  be  overruled. 

Strange  v.  Manning,  99  N.  C.  165. 

Plaintiff  admits  that  it  is  true  that  it  matters 
not  bow  improper  tbe  motives  are  that  prompt, 
or  tbe  objects  expected  to  be  accomplished  by 
suing  out  the  writ;  if  the  exigency  of  the  writ 
is  followed,  and  no  ulterior  object  is  carried 
out,  or  the  writ  not  used  for  some  purpose  not 
set  forth  in  tbe  writ,  the  proper  remedy  is  an 
action  of  malicious  prosecution. 

Breck  v.  BlancJiard,  20  N.  H.  823,  51  Am. 
Dec.  224. 

1  f  Sneeden  had  been  only  arrested  and  im- 
prisoned as  tbe  result  of  the  process,  it  would 
not  have  mattered  how  evil  were  the  motives 
that  induced  his  arrest  or  the  issuing  of  the 
process,  but  tbe  remedy  would  have  oeen  an 
action  for  malicious  prosecution.  But  when  it 
was  avowedly  used  for  an  ulterior  purpose,  to 
acquire  possession  of  defendant's  property,  it 
was  evidently  an  abuse  of  proce&s,  and  an  ac- 
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tion  for  abuse  of  process  is  the  proper  and  only 
remedy. 

See  Wells  v.  Gumey,  8  Barn.  &  C.  769; 
Warner  v.  Briglit,  52  111.  85. 

There  is  no  wrong  known  to  the  law  for 
which  there  is  not  some  remedy  provided,  and 
the  court  will  examine  the  record,  and  if  it  ap- 
pears therefrom  that  the  plaintiff  has  been 
wronged,  it  will  provide  the  remedy;  and  it 
will  allow  such  amendments  to  plaintiff's  com- 
plaint as  may  be  necessary  to  correctly  set  forth 
his  cause  of  action. 

Strange  v.  Manning,  99  N.  C.  165. 

An  action  for  malicious  prosecution  will  not 
lie,  because  the  defendant  cannot  allege  want 
of  probable  cause,  or  that  the  former  suit  was 
terminated  at  tbe  time  of  the  commencement 
of  this  suit,  or  has  even  been  decided  in  favor 
of  the  plaintiff.     And  this  is  necessary. 

1  Addison.  Torts,  p.  229. 

Nor  can  an  action  for  malicious  use  of  the 
process  of  tbe  court  be  maintained,  for  a  similar 
reason. 

Mayer  v.  Walter,  64  Pa.  283. 

An  action  for  malicious  arrest  or  false  im- 
prisonment will  not  lie,  because  the  defendants 
are  protected  by  the  judicial  ^order  of  the 
court. 

1  Addison,  Torts,  p.  220. 

Mr.  Junius  Davis,  for  appellees: 

In  all  actions  for  malicious  prosecution  and 
arrest  the  complaint  must  allege  the  final  de- 
termination of  the  original  action  before  the 
commencement  of  the  counter-action. 

Howell  V.  Edwards,  30  N.  C.  517;  Johnsonv. 
Finch,  93  N.  C.  205;  Barfield  v.  Turner,  101 
N.  C.  867. 

There  is  a  broad  distinction  between  the 
malicious  use  of  the  process  of  the  court  and 
an  abuse  of  it.  In  the  former  case  the  remedy 
under  the  old  practice  was  case;  while  in  the 
latter  it  was  trespass. 

1  Chitty,  Gen.  Pr.  187,  188;  Allen  v.  Green- 
lee, 13  N.  C.  370;  Rogers  v.  Pitman,  47  N.  C. 
56. 

Abuse  of  process  is  the  misuse  of  the  process 
in  the  manner  of  its  execution;  while  in  ma- 
licious prosecution  "the  injury,"  to  use  the 
language  of  Pearson,  J.,  in  Rogers  v.  Pitman, 
supra,  • 'consists  in  wrongfully  suing  out  the 
process  in  consequence  whereof  the  plaintiff 
sustained  damages." 

Where  there  has  been  abuse  of  process,  an 
action  lies  at  once  without  reference  to  tbe  de- 
termination of  the  original  action  in  which  the 
process  issued.  In  malicious  prosecution  to 
sustain  his  action  the  plaintiff  must  prove  want 
of  probable  cause  and  malice;  both  must  exist 
before  he  can  recover.  And  a  judgment  passed 
against  him  in  the  original  action  is  a  conclu- 
sive estoppel  as  to  prol^ble  cause  and  an  abso- 
lute defense  to  the  action,  however  base  or 
vindictive  may  have  been  the  malice  which 
prompted  it. 

WWiams  v.  Woodhouse,  14  N.  C.  269;  Griffis 
V.  Sellars,  4  Dev.  &  B.  L.  176. 

In  all  actions  for  malicious  prosecution  or 
arrest  the  final  determination  of  the  original 
action  must  be  pleaded  and  proved. 

Thornton  v.  Thornton,  63  N.  C.  212;  Plum- 
mer  v.  Gheen,  10  N.  C.  68;  O'Brien  v.  Barry, 
106  Mass.  800. 
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Id  actions  for  abuse  of  process,  the  rule  is 
otherwise.  It  is  not  the  motive  or  purpose 
which  prompted  the  p1ainti£f  in  suing  out  his 
writ,  that  marks  the  distinction  between  the 
two  classes,  but  the  use  to  which  the  writ  itself 
is  put  by  the  officer  charged  with  its  execution, 
or  the  party  suing  out. 

Grainger  v.  Hill,  4  Binff.  N.  C.  212;  H^cit 
V.  Woolen.  52  N.  U.  184;  Baldwin  v.  Weed,  17 
Wend.  224:  2  Greenl.  Ev.  §  452;  Bigelow. 
Torts.  89,  90;  Allen  y.. Greenlee,  13  IS.  C.  371. 

Malice  alone  will  not  support  an  action  for 
the  abuse  of  legal  process  of  arrest.  There 
must  also  be  a  want  of  probable  cause  for  su- 
ing it  out. 

l\ieker  v.  Datis,  77  N.  C.  332.  See  also 
Waikine  v.  Baird,  6  Mass.  506,  4  Am.  Dec. 
170;  Wood  V.  Grates,  4  New  Eng.  Rep.  246, 
144  Mass.  365,  59  Am.  Rep.  95;  Breck  v. 
Blanchard,  22  N.  H.  328,  51  Am.  Dec. 
223. 

In  the  cases  in  which  the  action  of  abuse  of 
process  has  been  sustained,  the  plaintiff  was 
compelled  in  the  original  action  by  pressure 
brought  to  bear  upon  him  by  the  officer  or  the 
party  under  cover  of  the  writ  to  do  some  col- 
lateral act.  There  is  no  allegation  or  pretense 
whatever  that  the  plaintiff  was  asked,  or  com- 
pelled, or  that  any  effort  was  made  to  induce 
or  compel  him,  to  deliver  up  the  possession  of 
the  land  in  dispute,  or  to  do  any  act  whatever. 

See  Barfleld  v.  I'urner,  101  N.  C.  858. 

Davis,  (/.,  delivered  the  opinion  of  the 
court: 

The  substance  of  the  allegation,  as  to  defend- 
ant West,  is  that,  at  the  request  of  defendant 
Harriss,  he  signed  the  usual  undertaking  re- 
quired in  arrest  and  bail,  and  it  is  not  alleged 
that  he  participated  in  the  torts  alleged,  nor 
does  it  appear  that  be  was  in  any  way  liable 
for  them  except  as  surety  on  said  undertaking 
which  would  be  ex  contractu,  and  the  demur- 
rer as  to  him  must  be  sustained. 

As  to  the  other  defendants,  the  complaint 
clearly  and  distinctly  alleges,  In  substance, 
that  the  plaintiff  was  in  the  quiet  and  peacea- 
ble possession  of  certain  real  property  which 
he  believed  to  be  bis  own,  but  to  which  the  de- 
fendants also  claimed  title;  and  that  the  defend- 
ants desiring  to  get  speedy  possession  of  the 
said  property  without  the  risk  and  delay  at- 
tending an  action  for  the  recovery  of  real 
property,  conceived  and  executed  a  plan  to 
have  the  plaintiff  removed  from  the  possession 
by  falsely  and  maliciouslv  suing  out  a  writ  of 
arrest  and  bail  for  alleged  slander  of  i heir  title 
and  causing  him  to  be  arrested  and  imprisoned, 
and,  while  so  removed  from  the  possession  and 
imprisoned,  they  entered  upon  the  propertv, 
''broke  open  his  house,  removed  and 
scattered  his  effects,  leveled  his  house 
with  the  ground,  shot  and  destroyed  his 
bogs  and  poultry,  and  committed  other  acts  of 
violence,  abuse,  and  spoliation."  The  action 
of  Barries  v.  Sneeden,  m  which  the  plaintiff  in 
this  action  was  taken  under  arrest  and  bail  for 
"slander  of  title,"  was  before  this  court  at  its 
September  Term,  1888  (101  N.  C.  278),  and  the 
court  said  it  was  questionable  whether  an  action 
for  slander  of  title  was  embraced  by  the  statute 
on  arrest  and  bail  (Code,  §  290^/  »eq,)\  but  the 
court  did  not  decide  the  question,  and,  for  the 
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reason  pref^ntly  to  be  stated,  its  decision  is  not 
necessary  in  this  action. 

,  It  is  proper  to  state  that  this  court  sustained 
the  judgment  of  the  court  below  in  vacating 
the  order  of  arrest,  but  the  plaintiffs  in  that 
action  (defendants  in  this),  bad  accomplished 
their  purpose  to  get  possession,  while  the  de- 
fendant in  that  action  (plaintiff  in  this),  was  in 
custody.  The  demurrer  admits,  for  the  pur- 
pose of  this  action,  that  Sneeden  was  in  the 
quiet  possession  of  the  land,  and  that  be  l>e- 
heved  it  to  be  his;  and  whether  an  action  for 
slander  of  title  could  be  maintained,  or  whether 
the  true  title  was  in  the  plaintiff  or  defendants, 
is  immaterial  to  the  questioo  now  before  the 
court,  which  is  whether  the  plaintiff  can  main- 
tain this  action  without  alleging  the  final  legal 
determination  of  the  action  of  the  defendants 
against  the  plaintiff,  in  which  the  warrant  or 
writ  of  arrest  was  issued  and  the  plaintiff  was 
imprisoned.  This  is  not  an  action  for  mali- 
cious prosecution  for  an  alleged  crime,  in  which 
it  would  be  necessary  to  allege  and  show  a  ju- 
dicial delerndnation  of  the  prosecution  in  favor 
of  the  accused.  Every  good  citizen  is  interest- 
ed in  the  suppression  of  crime,  and,  if  there  be 
probable  cause,  may  prosecute  in  the  name  of 
the  State;  and  if  the  accused  be  adjudged 
guilty  he  will  not  be  heard  to  complain  of  the 
prosecution,  nor  can  he  maintain  an  action 
against  the  prosecutor,  whatever  may  have 
been  his  motive.  This  is  an  action  for  alleged 
malicious  use  and  abuse  of  civil  process. 

But  the  counsel  for  the  defendant  says: 
"There  is  not  the  slightest  proof  [allegation] 
that  the  defendants  gave  the  sheriff  any  in- 
structions not  enjoined  by  the  exigency  of  the 
writ  which  he  had  in  his  hands."  This  action  is 
not  against  the  sheriff  for  abuse  of  the  process 
in  his  hands,  but  against  the  defendants  for 
having  maliciously  and  fraudulently  sued  out  a 
writ  of  arrest  and  bail  for  a  purpose  falsely  al- 
leged therein,  when  their  real  purpose,  admit- 
ted bv  the  demurrer,  was  not  that  named  in 
the  aiBdavit  or  process,  but  the  ulterior  object 
to  get  speedy  possession  of  the  land,  and  no  in- 
structions from  them  to  the  sheriff  were  neces- 
sarv.  They  expected  that  he,  in  the  discharge 
of  his  duty,  viould  arrest  Sneeden  under  the 
writ  which  they  had  sued  out,  and  thereby  en- 
able them  to  get  possession  of  the  land,  and 
level  Sneeden's  house  with  the  ground,  and  de- 
stroy his  properly,  so  that  he  could  not  regain 
or  reoccupy  it. 

Counsel  for  the  defendants  say:  "Let  us 
take  it  that  Harriss  recovered  judgment  against 
the  plaintiff  in  the  original  action  of  slander  of 
title  in  which  the  writ  was  issued.  Such  a 
judgment  would  establish,  as  against  the  plain- 
tiff, that  the  land  in  dispute  belonged  to  Har- 
riss; that  this  plaintiff  had  no  interest  in  it,  and 
had  taken  possession  of  it,  and  set  up  title  in 
himself,  with  the  false  and  malicious  intent  to 
injure  Harriss.  Then,  if  this  action  is  sustained, 
we  would  have  the  singular  spectacle  of  the 
plaintiff  recovering  damages  from  Harriss  be- 
cause he  basely  and  maliciouslv  took  posses- 
sion of  his  own  land  after  it  had  been  left  vacant 
in  consequence  of  the  lawful  arrest  and  impris- 
onment of  the  plaintiff."  It  is  true  the  sheriff 
did  no  wrong  in  discharging  his  duty,  aiid  ar- 
resting Sneeden  in  obedience  to  the  command 
of  the  writ;  but  does  it  follow  that,  because  ii 
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was  the  duty  of  the  sheriff  to  arrest  under  the 
writ,  the  defendaDts  could  lawfully  sue  out  the 
writ  to  enable  them  to  procure  the  arrest  of 
Sneeden,  not  for  the  purpose  named  in  the 
writ,  but  for  the  admitted,  ulterior,  collateral 
purpose  to  get  possession  of  the  land,  in  dis- 
pute, as  soon  as  it  was  made  vacant  by  the  ar- 
rest and  imprisonment  of  the  claimant  in  ad- 
verse possession,  under  the  writ  which  they  had 
falsely  and  fraudulently  sued  out  for  that  pur- 
pose, instead  of  instituting  an  action  to  try  the 
title  to  the  land  in  dispute,  and  recover  posses- 
sion upon  their  title,  if  they  had  any?    If,  in 
their  affidavit  for  arrest  and  bail,  they  had 
statfd  that  their  real,  and,  it  appears,  only, 
purpose  was,  as  is  admitted  by  the  demurrer, 
to  procure  the  arrest  of  Sneeden,  to  enable  them 
to  get  possession  of  the  land  id  dispute,  instead 
of  the  recovery  of  damages  for  slander  of  title, 
no  writ  could  have  issu^,  and  Sneeden  could 
not  have  been  lawfully  arrested  by  the  sheriff. 
Counsel  for  the  defendants  failed  to  note  the 
marked  distinction  between  a  prosecution  for 
the  malicious  use  and  abuse  of  process  for  ul- 
terior purposes  not  named  in  the  process  and  a 
prosecution  for  alleged  crime.     In  the  latter, 
there  must  be  a  final  determination  of  the  pros- 
ecution before  an  action  for  malicious  prosecu- 
tion  can  be  maintained,  and  no  citation  of  au- 
thority was  needed  for  this;  but  in  the  former 
this  is  not  necessary.    In  the  one,  the  public 
have  an  interest;  in  the  other,  the  individual 
only.    And  while  it  is  true,  as  a  general  rule 
of  law,  that  imprisonment  under  legal  process 
is  not  duress,  yet  if  one  falsely,  maliciously, 
and  without  probable  cause  procures  the  arrest 
and  imprisonment  of  another  on  process  legal 
and  regular  in  form,  and  obtains  thereby  a 
deed  from  the  party  so  arrested,  such  deea  is 
void  by  reason  of  duress.     Watkins  v.  Haird, 
6  Mass.  506,  and  cases  cited.     When  an  action 
is  for  malicious  abuse  of  legal  process  in  order 
to  compel  a  party  to  do  a  collateral  thing  or  to 
accomplish  an  ulterior  purpose,  it  is  not  neces- 
sary to  allege  that  the  process  improperly  em- 
ployed is  at  an  end.     Prough  v.  Entriken,  11 
Pa.  81,  and  the  numerous  cases  there  cited; 
Grainger  v.  Hill  4  Bing.  N.  C.  212.    Conced- 
ing that  the  defendants  were  the  true  owners 
of  the  property  in  dispute,  the  plaintiff  was  in 
possession  claiming  it  as  his  own,  and  if,  with- 
out any  process,  they  had  gone  and  taken  for- 
cible possession,  aud  demolished    the  house 
claimed  by  him,  and  destroyed  his  property  as 
alleged,  it  will  not  be  denied  that  they  would 
have  subjected  themselves  to  both  civil  and 
criminal  actions.     Did  the  fact  that  they  got 
possession  by  the  fraudulent  use  of  legal  pro- 
cess justify  their  acts,  or  were  they  not  aggra- 
vated by  making  the  strong  arm  of  the  law  the 
instrument  by  which  they  were  enabled  to  per- 
petrate them?    **The  law  is  just  and  good," 
and  entitled  to  the  obedience  of  all,  the  strong 
as  well  as  the  weak,  and  cannot  sustain  the 
perversion  of  its  process  to  shield  lawlessness 
and  wrong,  or  permit  it  to  be  made  the  tool  of 
trickery  and  cunning.    The  defendants  admit 
that  their  purpose  was  not  that  named  in  their 
affidavit,  but  to  get  speedy  possession  of  the 
land  by  fjaving  the  plaintiff  arrested  and  re- 
moved from  it  by  the  sheriff  to  enable  them  to 
enter  upon  it. 


Hewit  V.  Wooten,  52  N.  C.  182.  In  that  case  it 
did  not  appear  that  the  writ  was  sued  out  for 
the  purpose  of  extorting  money  or  any  ulterior 
purpose.  In  this  case  the  ulterior  and  wrong- 
ful purpose  is  alleged  and  admitted,  whicu 
brings  it  clearly  within  the  principle  laid  down 
in  Grainger  v.  Hill,  wpra,  and  sanctioned  in 
ffeufit  V.  Woolen.  Whether,  under  the  old 
practice,  the  remedy  of  the  plaintiff  would  have 
been  trespass  or  case,  is  now  immaterial,  as  the 
old  technical  distinctions  in  the  form  of  actions 
(as  between  trespass  and  case),  which  so  often 
perplex  the  profession,  have  been  abolished 
(Code,  ^  138),  and  the  civil  action,  with  iU 
complamt  stating  clearly  and  concisely  the 
facts  constituting  the  cause  of  action,  substi- 
tuted (Code,  ^  231  el  seg,);  and,  while  the  plain- 
tiff's cause  of  action  might  have  been  more 
concisely  stated,  vlile  per  inutile  non  vitiatvr 
and  the  demurrer  must  be  overruled.  Let  this 
be  certified,  to  the  end  that  the  defendants  may 
answer  if  they  shall  be  so  advised,  the  action 
proceeded  with  according  to  law. 
Error, 


Charles  DEWEY  et  al,,  Appts., 

«. 

B.  P.  SUGG  et  al.,  J.  A.  K.  Tucker,  Inter- 

venor.  Appellee. 

( N.C ) 


Fatlure  to  index  a  Jod^^ent  as  to  one  of 
the  defendants  therein  prevents  its  operation 

NcnrK,— Index  as  part  of  the  records  of  title. 
Of  Judgments. 

The  indexlnir  of  a  Judfcment  as  required  by  stat- 
ute is  necessary  to  constitute  it  a  lien.  Nye  v. 
Moody,  70  Tex.  484:  Metz  v.  State  BanJc  of  Brown- 
field,  7  Neb.  166;  Sterling  Mtg.  CJo.  v.  Barly,  69  Iowa, 
94;  Hoi  man  v.  Miller,  103  N.  C.  118;  Landon  v.  Fer- 
eruson,  8  ituss.  Ch.  849;  Bell  v.  Davis,  75  lud.  314. 

But  tbe  contrary  is  held  under  Viri^inia  Code, 
wlilch  makes  a  clear  distinction  between  the  docket 
and  index  and  provides  that  the  Jud^rment  shall  be 
a  lien  until  ^'docketed."  Old  Domioion  Granite  Co. 
V.  Clarke,  88  Gratt.  617. 

An  index  is  not  required  of  a  Jud^rment  on  a 
transcript  from  a  justice  of  the  peace  where  the 
statute  requires  an  index  of  instruments  author- 
ized by  law  to  be  recorded  in  the  derk^s  olBce. 
Lauiirhlin  v.  Hawley,  9  Colo.  170. 

The  docket  of  a  judgment  makes  it  a  lien  only 
for  the  amount  therein  stated  althouRh  tbe  judg- 
ment is  actually  larger.    Hance^s  App.  1  Pa.  40B. 

Docketing*  the  issue  does  not  amount  to  the 
docket  of  a  Judgment.  Braithwalte  v.  Watts,  8 
Cromp.  &  J.  818. 

And  under  a  statute  requiring  the  index  of  a 
judgment  to  state  the  county,  city  or  town  in 
which  the  action  was  laid  and  the  number  roU  of 
the  entry,  and  providing  that  ''no  judgment  not 
docketed  and  entered  in  the  books  as  aforesaid" 
shall  affect  any  lands,  etc.,  a  failure  to  enter  the 
number  roll  is  fatal  to  a  lien  and  the  omission  is 
not  supplied  by  inserting  it  in  another  part  of  the 
docket  book  where  the  Issue  was  entered.  Brand- 
ling V.  Plummer,  26  L.  J.  Ch.  N.  8.  328. 

But  indexing  a  judgment  out  of  the  order  of  its 
date  will  not  prevent  it  from  operating  as  a  Uen. 
Hastings  School  Dist.  v.  Caldwell,  16  Neb.  68;  Hease 
V.  Mann,  40  Wis.  666. 


»,.,  .     i..  .,        .,    ,.      -  I     Neither  will  error  m  stating  the  time  of  its  entry. 

This  case  is  distinguishable  from  that  of  I  gears  v.  Bumham,  17  N.  Y.  446. 
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as  a  lien  upon  his  property  where  the  entry  of  a  | 
Judfirment    is  required  by  statute   to   contain  ; 
amonif  other  things  the  names  of  the  parties 
and  the  cleric  is  required  to  keep  an  index  of  the 
whole. 

(December  1, 1891.) 

APPEAL  by  plaintiflPs  from  a  Judgment  of 
the  Superior  Court  for  Pitt  County  deny- 
ing their  application. to  be  awarded  a  portion 
of >  funds  in  the  hands  of  J.  A.  K.  Tucker, 
sheriff,  which  arose  from  the  sale  of  property 
belonging  to  I.  A.  Sugg.     Affirmed. 

Statement  by  Merriiiioii,  Ch,  J.: 
It  appears:  (1)  That  previous  to  June  Term, 
1887,  of  Pitt  Superior  Court,  the  plaintiflPs 
brought  their  action  in  said  court  against  B. 
F.  Sugg  for  the  recovery  of  certain  personal 
property.  (2)  That  B.  F.  Sugg  gave  bond  for 
the  return  of  the  properly  seizea  by  the  sher- 
iff, and  I.  A.  Sugg  and  'William  Whitehead 
became  his  sureties  upon  said  tx)nd.  (3)  That 
at  June  Term,  1887,  the  plaintiffs  recovered  a 
judgment  against  B.  F.  Sugg  for  the  delivery 
of  the  property  seized,  and,  in  case  a  return 
thereof  could  not  be  bad,  then  for  five  hun- 
dred and  ten  dollars,  (|510,)  the  value  thereof, 
both  as  against  the  said  B.  F.  Sugg  and  his 


sureties,  L  A.  Sugg  and  William  Whitehead. 
(4)  That  this  Judgment  was  entitled,  "Charles 
Dewey,  George  W.  Dewey,  and  E.  B.  Dewey, 
trading  as  Dewey  Brothers,  against  B.  F. 
Sugg,"  and  there  was  no  reference  in  the  cap- 
tion to  the  said  I.  A.  Sug^  or  the  said  William 
Whitehead,  and  nothing  in  said  caption  to  in- 
dicate that  either  of  them  were  parties  to  the 
said  judgment  (5)  That  this  judgment  was 
shortly  Uiereafter,  and  within  ten  days  after 
the  said  June  Term,  copied  upon  the  judg- 
ment docket,  in  book  No.  9.  exactly  as  it  was 
originally  written,  and  with  no  reference  to 
the  said  1.  A.  Sugg  or  William  Whitehead  in 
the  caption  thereof,  and  with  no  minute  of 
either  of  their  names  on  the  margin  of  the 
docket.  (6)  That  the  following  is  a  copy  of 
the  judgment  as  it  appears  on  the  judgment 
docket  No.  9,  and  as  it  was  rendered,  namely: 
* 'Charles  Dewey,  Georce  W.  Dewey,  and  E. 
B.  Dewey,  trading  as  Dewey  Brothers,  v.  B. 
F.  Sugg.  Pitt  County  Superior  Court. — June 
Term,  1887.  Before  J.  H.  Meirimon,  Judge, 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  against  the  defendants,  for  the  pos- 
session of  the  property  described  in  the  com- 
plaint, and,  if  a  return  of  the  properly  cannot 
be  had,  that  be  recover  of  the  defendant  B.  F. 
Sugg  and  William  Whitehead  and  I.  A.  Sugg, 


A  purchaser  in  Iowa  is  not  bound  to  look  be- 
yond the  index.    Howe  v.  Thayer,  49  Iowa,  164. 

And  the  mdexinirof  plaintifTs  name  as  "Burk- 
head^^  instead  of  '*Bankhead"  is  not  sufficient  to 
make  the  Judfl^ment  a  lien  where  the  statute  re- 
quires a  Judfrment  to  be  '^recorded  and  indexed." 
Anthony  v.  Taylor,  08  Tex.  403. 

But  the  mis-spelling  of  defendant's  name  will 
not  prevent  the  operation  of  a  Judgment  as  aigrainst 
a  fraudulent  grantee.  Fuller  v.  Nelson,  35  Mmn. 
213. 

The  omission  of  *'Jr."  from  the  name  of  a  de- 
fendant in  a  judjnnent  is  immaterial.  Bldwell  v. 
Coleman,  11  Minn.  78. 

A  mistake  in  the  middle  initial  of  defendant's 
name  in  a  Judfrment  index  is  fatal  to  a  lien.  H  utch- 
inson's  A  pp.  82  Pa.  186.  Contra,  Geller  v.  Hojrt,  7 
How.  Pr.  285. 

So  is  the  omission  of  such  middle  initial.  Wood 
V.  Reynolds,  7  Watts  &  S.  406;  Crouee  v.  Murphy, 
12  L.  R.  A.  68, 140  Pa.  335.  Contrct,  Clute  v.  Emmer- 
ich, 36  Hun,  10. 

And  in  harmony  with  the  New  York  case  last 
cited  is  another  decision  In  that  State  that  a  super- 
fluous middle  initial  is  immaterial  In  an  index  of  a 
lis  pencientt.  Weber  v.  Fowler,  11  How.  Pr.  458. 
Sfe  Havcrly  v.  Alcott,  57  Towa,  171. 

In  California  it  is  held  that  the  omission  of  the 
Christian  name  of  a  defendant  is  not  fatal  to  the 
docket  of  a  judgrment.  Hibberd  v.  Smith,  60  Cal. 
611. 

Neither  is  the  faUure  to  put  defendants*  names  in 
alphabetical  order  as  required  by  statute.    V/kl. 

On  the  other  hand,  in  most  of  the  states  the  first 
name  of  a  defendant,  as  well  as  the  surname,  must 
be  properly  indexed:  thus  an  index  erivlng  defend- 
ant's first  name  as  ''Ellen"  will  not  constitute  no- 
tice of  a  lien  against  the  lands  of  ''Helen.'*  Thomas 
V.  Desney,  57  Iowa,  68. 

So  the  docket  of  a  judflrment  giving  defendant's 
first  name  as  ''Charles"  will  not^  affect  the  land  of 
"Conrad"  if  the  records  do  not  show  that  they  are 
the  same  person.    Orundies  v.  Held,  107  HI.  404. 

And  one  against  '"John"  Is  not  good  as  against 
"Jacob."    Zimmerman  v.  Briggans,  6  Watts,  186. 

And  the  entry  of  a  Judgment  giving  the  defend- 
ant's first  name  as  ''William"  is  not  sufficient  to  • 
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make  it  a  lien  on  land  conveyed  to  him  by  a  deed 
giving  his  name  except  his  surname  only  as  "H. 
W."  while  those  two  initials  stand  for  Henry  Wil- 
liam  and  there  Is  nothing  on  record  to  show  that 
H.  W.  and  William  were  the  same  person.  John- 
son V.  He*«,  9  L.  R.  A.  471, 126  Ind.  298. 

But  a  Judgment  against  "A.  Jones"  was  held  good 
against  "Abel  Jones"  where  there  was  no  other  A. 
or  Abel  Jones  in  the  county.  Jones's  Estate,  27  Pa. 
336. 

In  the  respect  to  the  surname,  accuracy  is  of 
course  essential.  An  index  of  a  Judgment  as 
against  "Freeman"  instead  of  "Furman"  does  not 
make  it  a  lien.    Howe  v.  Thayer,  48  Iowa,  164. 

An  index  of  a  Judgment  as  against  "J.  H.  Hesse" 
is  not  constructive  notice  of  a  Judgment  against 
"J.  H.  Hesser."  iEtna  L.  Ins.  Co.  v.  Hesser,  4  L. 
R.  A.  122,  77  Iowa,  881. 

And  a  Judgment  against  tbe  defendant  as  "Joesr' 
is  not  a  lien  against  the  property  of  the  defendant, 
whose  real  name  was  "Yoest,"  although  both 
names  were  pronounced  alike.  Heil's  App.  40  Pa. 
45:),  80  Am.  Dec.  500. 

But  in  seeming  conflict  with  this  it  was  held  by 
the  same  court  that  a  Judgment  against  '*John 
Bobb"  was  held  good  as  against  "John  Bubb" 
where  according  to  the  Glerman  pronunciation  of 
the  locality  both  had  the  same  sound.  Myer  v. 
Fegaly,  <19  Pa.  429,  80  Am.  Dec.  684. 

And  an  index  of  a  Judgment  as  against  "F.  Zehn- 
der"  was  held  good  against  "John  Jacob  Fredrick 
Zehnder"  on  proof  that  he  was  known  among  his 
neighbors  as  "Fred  Zehnder."  Jenny  v.  Zehnder, 
101  Pa.  296. 

But  this  case  was  disapproved  in  the  later  case  of 
Crouse  v.  Murphy,  12  L.  R.  A.  68, 140  Pa.  835. 

So  the  docketing  of  a  Judgment  against  Palmer 
Sumner  under  the  letter  P  instead  of  under  the 
letter  S,  which  is  the  initial  of  defendant's  sur- 
name, is  not  sufficient  to  make  the  Judgment  a  Hen. 
Bucban  v.  Sumner,  2  Barb.  Ch.  165, 5  L.  ed.  609. 

An  index  of  a  Judgment  stating  the  name  of  one 
defendant  'W  aV^  does  not  make  It  a  Hen  against 
defendants  not  pamed.  Cummings  v.  Long,  16 
Iowa,  41,  85  Am.  Dec.  602. 

And  an  index  of  a  Judgment  giving  the  name  of 
a  firm  as  the  defendant,  without  stating  the  names 
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the  sureties  on  defendant's  replevin  bond,  the 
sum  of  five  hundred  and  ten  dollars,  with  in- 
terest on  same  from  1st  day  of  December,  1886, 
and  the  costs  of  this  action."  (7)  That  the 
docket  upon  which  It  is  recorded,  as  set  forth 
above,  contains  an  index,  but  no  cross-index, 
and  upon  said  index  there  appears  this  entry, 
made  at  or  about  the  time  when  said  judgment 
was  copied  upon  said  docket,  as  follows: 
"Dewey  Bros.— -B.  F.  Sugg;"  but  there  no- 
where appears  in  said  index  the  entry  of  said 
judgment  as  against  the  said  I.  A.  Sugg  and 
the  said  William  Whitehead,  nor  was  it  ever 
indexed  as  to  them.  (8)  That  an  index  and  a 
•cross- index  of  judgments  is  kept  in  a  separate 
book  by  the  clerk  of  the  Superior  Court  of 
Pitt  County,  and  have  been  kept  by  him  for 
more  than  five  years,  the  names  of  the  plain- 
tiffs, followed  by  the  names  of  the  defendants, 
being  written  on  the  left-band  page,  and  the 
names  of  the  defendants,  followed  bv  the 
names  of  the  plaintiffs,  being  written  on  the  op- 
posite or  right-hand  page,  under  the  appropri- 
ate letter  of  the  alphabet.  (9)  That  this.* judg- 
ment was.  at  or  about  the  time  of  its  being 
written  on  the  docket,  indexed  on  the  said  in- 
dex under  the  letter  *'D,"  and  on  the  left-hand 
page,  and  it  is  as  follows:  "Dewev  Bros. — 
Sugg,  B.  F.  &  I.  A.;"  and  the  name  of  White- 


head did  not  appear  as  one  of  the  defendants 
in  said  index.  (10)  That  at  the  same  time  it 
was  indexed  on  the  cross-index  under  the  let- 
ter "S,"  and  on  the  right-hand  page,  as  fol- 
lows: "Sugg,  B.  F.— Dewey  Bros.;"  and  the 
name  of  Whitehead  did  not  appear  in  said  in- 
dex as  one  of  the  defendants  in  said  judgment. 
(11)  That  the  said  judgment  was  not  at  that 
time  cross-indexed  either  under  the  letter  "W" 
or  elsewhere,  as  to  Whitehead.  (12)  That  on 
the  15th  day  of  December,  1890,  the  clerk  of 
the  superior  court,  under  the  letter  "D,"  after 
the  words  'B.  F.  Sugg,"  added  the  words,**  I. 
A.  Sugg  and  William  Whitehead,"  and  on  the 
cross-index  on  the  right-hand  page,  under  the 
letter  **W,"  the  said  clerk,  on  the  15th  day  of 
Deceml)er.  1890,  made  this  entry:  *'White- 
head.  William  et  a/.— Dewey  Bros."  (13) 
That  up  to  and  until  the  said  15th  day  of  De- 
ceml)er,  1890,  it  did  not  appear,  either  from 
the  index  to  docket  No.  9,  upon  which  the 
original  judgment  was  recorded,  or  from  the 
index  or  cross-index  kept  by  the  clerk  of 
the  Superior  Court  of  Pitt  County  of  all  judg- 
ments filed  in  his  office,  that  Charles  Dewey, 
Greorge  W.  Dewey,  and  E.  B.  Dewey,  trading 
as  Dewey  Bros.,  had  recovered  any  judgment 
against  the  said  Whitehead  for  any  amount, 
or  that  Dewey  Bros,  had  recovered  a  judg- 


•of  the  individual  partners,  does  not  make  the  Judg- 
ment a  lien  as  affainst  subsequent  lien  creditors 
without  uotloe.  Hamilton's  App.  llB  Pa.  868; 
Smith's  App.  47  Pa.  128;  Kidgway's  App.  15  Pa.  177, 
Si  Am.  Dec.  686;  Guilett  Gin  CJo.  v.  Oliver,  78  Tex. 
182. 

But  a  defect  in  the  index  will  not  affect  the  lien 
of  the  Judgment  as  to  parties  having  actual  notice 
of  it.  York  Bank's  App.  86  Pa.  458;  Hamilton  v. 
Whitney,  19  Neb.  808. 

0/  lU  ttendens. 

The  lack  of  a  proper  index  of  a  Ito  pendens  will 
not  defeat  the  notice  if  the  petition  is  duly  entered 
in  an  appearance  docket  where  the  statute  provides 
that  the  lU  pendens  shall  be  notice  when  the  peti- 
tion is  filed,  although  the  clerk  is  required  to  index 
the  appearance  docket.  Haverly  v.  Alcott,  57 
Iowa,  171.  See  also  Weber  v.  Fowler,  11  How.  Pr. 
468. 

Of  attachment. 

Failure  to  index  an  attachment  entered  in  an  in- 
cumbrance book  is  not  fatal  to  the  lien,  although 
an  index  is  required  by  law  where  the  statute 
changing  the  old  law  by  which  the  return  was  a  bu|- 
ficient  record  requires  an  entry  of  the  attachment, 
but  does  not  mention  the  index.  Blodgett  v.  Huis- 
camp,  64  Iowa,  548. 

0/  deeds  and  mortgages. 
Necessity  of  index. 

In  the  absence  of  a  statute  requiring  it  the  fail- 
ure to  index  a  deed  in  the  general  index  of  all  the 
deed  books  as  well  as  in  a  separate  index  of  the 
book  in  which  It  \f  recorded  is  not  fatal.  Schell  v. 
Stein,  76  Pa.  898,  18  Am.  Rep.  416. 

Nor  is  any  index  necessary  in  the  absence  of  a 
statutory  requirement.  Chatham  v.  Bradford,  60 
€ia.  827, 16  Am.  Rep.  092. 

In  Ohio  and  Oregon  it  is  held  that  an  index  to  a 
record  of  a  conveyance  is  not  necessary  although 
the  statute  requires  an  index  to  all  records  where 
it  does  not  declare  the  index  a  part  of  the  record. 
Green  v.  Garrington,  16  Ohio  St.  548,  91  Am.  Dec. 
108;  Board  of  School  Land  Comrs.  v.  Babcock,  6  Or. 

In  New  York  where  the  statutes  did  n6t  for  a 
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I  long  time  require  any  index,  and  the  statute  which 
afterwards  made  it  the  duty  of  an  oflicer  to  index 
the  records  did  not  purport  to  amend,  repeal,  or 
alter  the  Recording  Acts,  the  index  is  not  a  part  of 
the  record.  Mutual  L.  Ins.  Co.  v.  Dake,  87  N.  Y. 
257,  affirming  1  Abb.  N.  C.  881. 

So  in  Vermont,  where  the  statute  says  that  con- 
veyances 'Recorded  at  length"  **shall  be  valid  to 
pass,"  etc.,  although  the  statute  makes  it  the  duty 
of  the  officer  to  keep  also  an  index  or  alphabet  of 
the  records,  the  index  is  no  part  of  the  record,  and 
a  mortgage  recorded  btlt  not  indexed  is  a  lien. 
Curtis  V.  Lyman,  24  Vt.  338,  58  Am.  Dec.  174. 

And  therefore  the  failure  of  a  town  clerk  to  in- 
dex a  mortgage  as  required  by  statute  makes  the 
town  liable  for  damages  to  one  who  purchased  in 
ignorance  of  the  mortgage,  relying  on  the  records. 
Hunter  v.  Wmdsor,  24  Vt.  827. 

And  in  Missouri  a  statute  requiring  an  index  to 
be  kept  containing  names  of  the  parties,  etc.,  under 
a  penalty  of  double  damages  to  the  party  aggrrleved 
for  failure  to  do  so  does  not  make  the  Index  a  part 
of  the  record  or  prevent  a  deed  from  being  duly 
recorded  without  being  indexed.  Bishop  v.  Schnei- 
der, 46  Mo.  472,  2  Am.  Rep.  533. 

So  in  a  State  where  leaving  a  deed  or  mortgage 
for  record  is  held  to  be  in  contemplation  of  law  a 
recording,  a  failure  to  index  an  instrument  will 
not  prevent  it  from  being  regarded  as  recorded. 
Wood's  App.  82  Pa.  116;  Throckmorton  v.  Price,  38 
Tex.  609,  91  Am.  Dec.  331. 

Nor  will  the  recording  be  invalidated  by  failure 
'  to  index  it  in  the  right  book.  Shebel  v.  Bryden,  4 
Cent.  Rep.  667, 114  Pa.  147. 

The  lack  of  an  index  is  not  material  as  to  a  party 
who  has  actual  knowledge  of  the  instrument. 
Speer  v.  Evantt,  47  Pa.  141. 

On  the  other  hand,  the  total  omission  to  index  a 
mortgage  is  held  fatal  in  Iowa  where  the  statute 
provides  that  it  shall  become  a  lien  from  the  time 
it  is  ''filed,"  and  also  requires  a  complete  alphabeti- 
cal index  giving  names  of  parties,  etc.  Barney  v. 
McCarty,  15  Iowa,  510. 

So  under  Washington  Laws  1809,  the  record  of  a 
deed  is  not  complete  so  as  to  constitute  construc- 
tive notice  until  the  record  is  indexed.  Ritchie  v. 
Griffiths,  12  L.  B.  A.  884, 1  Wash.  429. 
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ment  for  any  amount  against  said  Whitehead. 
Upon  ibis  state  of  facts,  the  court  held  that 
the  plaintiffs'  judgment  mentioned  was  not 
sufficiently  docket^  until  the  15th  of  Decem- 
ber, 1890;  that  it  created  and  constituted  no 
lien  upon  the  lands  of  the  said  Whitehead  in 
the  County  of  Pitt  prior  to  that  time;  and  that 
the  plaintiffs  were  not  entitled  to  share  in  a 
fund  the  proceeds  of  his  land  sold  by  the  sher- 
iff under  proper  procew,  to  satisfy  divers 
judgments  against  him  duly  docketed  before 
that  time;  and  gave  judgment  accordingly. 
The  plaintiffs  excepted,  and  appealed  to  this 
court. 

Messrs.  C.  M.  Bernard  and  Swift  Gal' 
loway  for  appellants. 

Messrs,  Jarvis  S&  Blow  and  Theodore 
F.  Davidson,  for  appellees: 

A  judgment  is  not  a  lien  on  real  property 
until  it  is  docketed. 

Code,  i;  485. 

Code,  §  88,  requires  to  be  kept  **a  judgment 
docket"  and  '*a  direct  and  reverse  alphabetical 
index  of  all  final  judgments  in  civil  actions." 
There  must  be  a  strict  compliance  with  this 
section  before  any  lien  can  be  created. 

Holman  v.  MitUr,  103  N.  C.  118. 

No  lien  was  created  against  the  lands  of 
Whitehead  by  the  docket injj  of  the  judgment 
of  Dewey  Bros,  against  B.  F.  Sugg. 

In  States  where  index  and  cross-index  are 


required  by  law  to  be  kept,  the  indexing  is  a 
necessary  part  of  the  docketing.  ^ 

1  Black,  Judgments,  §§  404-406. 

The  purpose  of  docketing  beini;  not  only  the 
creation  of  a  lien,  but  to  give  notice  thereof^ 
it  is  essential  that  all  the  requirements  of  the 
statutes  in  that  respect  shall  be  closely  fol- 
I  lowed,  and  it  has  frequently  been  held  that  the 
indexing  is  such  a  material  element  that  it 
cannot  be  omitted. 

Metz  V.  State  Bank  of  Broicneilfe,  7  Neb.  166; 
CummingH  v.  Long,  16  Iowa,  41,  85  Am.  Dec. 
502;  Thomas  v.  Detney,  57  Iowa,  58;  Nye  v. 
Moody,  70  Tex.  484;  RidgtDay*s  App,  15  Pa. 
177,  58  Am.  Dec.  586;  Hamilton's  App,  lOS 
Pa.  868. 

Merrinion»C^. «/.,  delivered  the  opinion  of 
the  court: 

The  records  of  the  court  are  very  important 
and  essential  in  the  administration  of  public 
justice.  Appropriate  statutes  and  general  prin- 
ciples of  law  to  some  extent  require  the  courts 
to  make  them,  prescribe  their  purpose,  where 
and  by  whom  they  shall  be  kept,  and  when  and 
where  they  may  be  seen  by  every  person  in- 
terested to  see  them.  While  they  are  of  great 
general  utility,  they  import  verity,  and  consti- 
tute the  highest  evidence  of  the  rights  and  lia- 
bilities of  all  persons  whom  they  directly 
concern  and  affect,  and  serve  to  G^ive  notice  and 
information  for  the  use  and  benefit  of  the  public 


So  In  WiBOonsin  by  express  provlsJon  of  the  stat- 
ute a  flreneral  index  is  required,  and  it  is  held  that 
an  instrument  is  not  recorded  until  entry  thereof 
is  made  in  the  (general  index.  Lombard  v.  Cul- 
bertson,  69  Wis.  433;  Hay  v.  Hill,  24  Wis.  236. 

Going  a  step  beyond  this,  this  statute  provides 
that  an  instrument  Is  recorded  as  soon  as  it  is  in- 
dexed in  the  general  index,  bhove  v.  Larsen,  22 
Wis.  142. 

Under  this  statute  a  failure  to  keep  also  a  sepa- 
rate index  to  each  volume  of  records  will  not  pre- 
vent the  general  index  from  operating  as  construc- 
tive notice.    Oconto  County  v.  Jerrard,  46  Wla.  317. 

Somewhat  analagous  to  this  is  a  decision  In  Ten- 
nessee that  the  noting  of  a  deed  (for  a  slave;  in  the 
registrar  book  pursuant  to  statute  constituted 
registration.    Flowers  v.  Wilkes,  1  Swan,  408. 

SufUdtncu  of  index. 

TTnder  the  Wisconsin  statute  al)ove  noted  a  full 
description  in  a  general  index  supplies  a  defective 
description  of  premises  in  the  record  itself.  Shove 
v.  Larsen,  22  Wis.  142. 

And  on  the  other  hand,  a  defective  description 
in  the  general  index,  although  It  is  a  failure  to 
comply  with  the  statute,  will  not  be  fatal  if  the 
record  referred  to  sufBclently  describes  the  prop- 
erty. Oconto  Ck)unty  v.  Jerrard,  46  Wis.  816;  St. 
Croix  Land  &  L.  Co.  v.  Ritchie,  73  Wis.  4W;  Lane  v. 
Duchao,  Id.  646;  Land  Biver  Imp.  Co.  v.  fiardon,  45 
Fed.  Uep.  706. 

So  the  omission  of  any  description  in  the  index 
with  only  a  reference  to  the  record  for  the  descrip- 
tion is  not  fatal  if  the  record  gives  the  description. 
Calvin  V.  Bowman,  10  Iowa,  529;  White  v.  Hamp- 
ton, 13  Iowa,  260. 

And  a  description  in  the  index  of  a  mortgage  as 
^'certain  lots  of  Jand^*  is  sufficient  if  the  record  re- 
ferred to  describes  them.  Bostwick  v.  Powers,  12 
Iowa,  456. 

But  indexing  the  description  of  a  mortgage  only 
as  to  one  of  two  parcels  mortgaged  does  not  make 
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it  a  lien  on  the  other.    Noyes  v.  Horr,  18  Iowa,  o70. 

But  if  the  index  and  mortgage  recorded  incor- 
rectly describe  the  wrong  premises,  recitals  in  the 
mortgage  which  are  not  noted  in  the  index,  to  the 
effect  that  the  mortgage  is  given  for  the  purchase 
price  of  the  premises,  will  not  put  a  person  on  in- 
quiry as  to  the  wrong  description.  Scoles  v.  Wil- 
sey,  11  Iowa,  261. 

An  index  noting  the  character  of  an  instrument 
as  an  ''agreement,^*  and  the  description  of  the 
premises  merely  as  "with  regard  to  swamp  and 
overflowed  land,*^  was  held  sufficient.  American 
Emigrant  Co.  v.  Call,  22  Fed.  Bep.  766. 

The  name  of  the  county  only,  without  that  of 
the  State,  sufficiently  gives  the  name  of  the  grant- 
or in  a  tax  deed  in  the  index.  Hall  v.  Baker,  74 
Wis.  118. 

The  Index  correctly  stating  the  amount  of  a 
mortgage,  which  is  not  required  by  statute,  will 
not  operate  as  notice  of  the  amount,  if  it  is  wrongly 
stated  on  the  record  itself.  Gilchrist  v.  Gough,  63 
Ind.  576, 80  Am.  Bep.  260. 

An  index  of  a  mortgage  showing  the  names  of 
grantor  and  grantee  and  in  substance  stating  the 
nature  of  the  instrument  as  required  by  statute, 
with  the  volume  where  it  is  recorded,  is  sufficient, 
although  it  gives  the  wrong  page  of  the  volume. 
Barney  v.  Little,  15  Iowa,  627. 

And  an  index  of  the  mortgage,  naming  the  mort- 
gagor as  '*A.  J.  Stringham,"  was  held  sufficient  no- 
tice where  the  mortgage  had  a  caption  showing 
that  it  was  from  "Almira  J.  Strlngham,"  which 
was  the  name  in  which  the  land  was  conveyed  to 
her,  although  she  signed  her  name  to  the  mort- 
gage as  'U.  A.  Stringham."  Huston  v.  Seeley,  27 
Iowa,  183. 

For  a  note  with  an  exhaustive  collection  of  au- 
thorities on  the  question  whether  or  not  an  instru- 
ment left  for  record  is  to  be  regarded  as  recorded 
before  it  is  actually  spread  on  the  records,  see 
Bitchie  V.  Griffiths  (Wash.)  12  L.  B.  A.  384. 

B.  A.  B. 
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in  many  ways  and  for  a  variety  of  valuable 
purposes.  It  is  hence  essential  that  they  should 
be  made  and  kept  substantially  in  all  material 
respects  as  the  law  prescribes  and  requires. 
Otherwise  they  might  fail  of  their  purpose,  and 
some  person  in  some  way  interested  must  suffer 
detriment  more  or  less  serious.  The  Statute 
(Code,  §  83)  requires  the  clerks  of  the  several 
superior  courts  of  this  State  to  keep  certain 
books  specified,  in  which  entries  of  the  records 
of  that  court  shall  be  made  and  preserved,  and 
amon^  them  is  "a  judsrment  docket  in  which 
the  suDstance  of  the  Judgment  shall  be  record- 
ed, and  every  proceeding  subsequent  thereto 
noted.''  The  distinct  judgment  docket — ^its 
nature  and  purpose — is  prescribed,  and  it  is 
required  to  be  kept  for  the  purx>oses  of  the 
court.  The  law  prescribes  what  shall  be  re- 
corded on  it,  and  everybody  has  notice  that  he 
may  find  there  whatever  ought  to  be  there  re- 
corded, if.  indeed,  it  exists.  He  is  not  required 
to  look  elsewhere  for  such  matters.  But  he  is 
required  and  bound  to  take  notice,  in  proper 
connections,  of  what  is  there.  The  law  charges 
him  with  such  notice.  The  Statute  (Code,  § 
433)  further  prescribes  and  requires  that  "every 
judgment  of  the  superior  court,  affecting  the 
right  of  real  property,  and  any  judgment  re- 
quiring in  whole  or  in  part  the  payment  of 
money,  shaU  be  entered  by  the  clerk  of  said 
superior  court  on  the  judgment  docket  of  said 
court.  The  entry  shall  contain  the  name  of 
the  parties,  and  the  relief  granted,  date  of 
judgment,  and  date  of  docketing:  and  the 
clerk  shall  keep  a  cross-index  of  the  whole, 
with  the  dates  and  numbers  thereof.  All 
judgments  rendered  in  any  county  by  the  su- 
perior court  thereof,  during  a  term  of  the  court, 
and  docketed  during  the  same  term,  or  within 
ten  day  thereafter,  shall  beheld  and  deemed  to 
have  been  rendered  and  docketed  on  the  first 
day  of  said  term."  This  section  requires  the 
classes  of  judgments  specified  to  be  docketed 
on  the  judgment  docket,  and  directs  how  they 
shall  be  entered.  It  is  not  simply  required  that 
they  shall  be  docketed,  but  it  is'further  and  of 
purpose  required  that  they  shall  be  docketed 
substantially  in  the  way  anli  manner  prescribed. 
They  are  to  be  so  entered,  and  in  this  way: 
'The  entry  shall  contain  the  names  of  the 
parties,  and  the  relief  granted,  date  of  judg- 
ment, and  date  of  docketing;  and  the  clerk 
shall  keep  a  cross-index  of  the  whole,  with  the 
dates  and  numbers  thereof. "  The  particularity 
thus  required  as  to  details  is  not  merely  direct- 
ory and  meaningless;  it  is  intended  to  serve  a 
substantial  purpose. — that  of  giving  informa- 
tion and  notice,  as  to  the  particulars  specified, 
to  the  public,  everybody  interested  to  have 
such  information.  It  would  be  orderly,  and 
much  better  that  such  particulars  should  be 
set  forth  in  the  order  directed  by  the  statute. 
Still,  if  they  appear  in  their  substance  but  dis- 
orderly, from  the  entry,  this  will  be  sufficient. 
The  requirement  that  a  cross-index  shall  be 
kept  is  not  merely  directory;  it  is  important 
and  necessary.  It  is  intended  to  enable  any 
person  to  learn  that  there  is  a  docketed  judg- 
ment in  favor  of  a  certain  party  or  partie8,and 
against  certain  other  parties,  and  where  to  find 
it  on  the  docket.  The  inquirer  is  not  required 
to  look  through  the  whole  docket  to  learn  if 
there  be  a  judgment  against  a  particular  person. 
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He  must  be  able  to  learn  from  such  index  that 
there  is  a  judgment  against  him,  and  where  he 
can  find  it  on  the  docket,  its  nature,  purpose, 
etc .  When  there  are  several  judgment  debtors 
in  a  docketed  judgment,  the  index  should  and 
must  specify  the  name  of  each  one,  because  the 
index  as  to  one  would  not  point  to  all  or  any 
one  of  the  others.  The  purpose  is  that  the 
index  shall  point  to  a  judgment  against  the 
particular  person  inquired  about,  if  there  be  a 
judgment  on  the  docket  against  him.  A  judg- 
ment not  thus  fully  docketed  does  not  serve  the 
purpose  of  the  statute,  and  is  not  docketed  in 
contemplation  of  law.  The  Statute  (Code, 
§  484)  further  prescribes  and  requires  a 
judgment  roll  to  be  made  up  and  filed  as 
prescril)ed .  It  further  prescribes,  (section  485 ) 
that  "upon  filing  a  judgment  roll  upon  a 
judgment  affecting  the  title  of  real  prop- 
erty, or  directing  in  whole  or  in  part  the 
payment  of  money,  it  shall  be  docketed  on 
the  judgment  docket  of  the  superior  court 
of  the  county  where  the  judgment  roll  was 
filed,  and  may  be  docketed  on  the  judgment 
docket  of  the  superior  court  of  any  other 
county  upon  filing  with  the  clerk  thereof  a 
transciipt  of  the  original  docket,  and  shall  be 
a  lieu  on  the  real  property  in  the  county  where 
the  same  is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  rendered, 
and  which  he  may  have  at  the  time  of  the 
docketing  thereof,  in  the  county  in  which  such 
real  property  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter,  for  ten  years 
from  the  date  of  the  rendition  of  the  judg- 
ment." A  docketed  judgment  hence  creates 
and  secures  a  lien  upon  the  judgment  debtor's 
land.  But  a  judgment,  in  order  to  create  such 
lien,  must  be  docketed  in  the  way  and  manner 
above  pointed  out;  otherwise,  as  we  have  seen, 
the  judgment  is  not  docketed,  and  no  such  or 
any  lien  arises.  Holman  v.  Miller ,  103  N.  C. 
118;  1  Black,  Judgm.  §§§  404,  406;  Gumrnings 
V.  Long,  16  Iowa,  41:  Thomas  v.  Desney,  57 
Iowa,  58;  Nye  v.  Moody,  70  Tex.  484;  Mdg- 
way's  App.  15  Pa.  177;  Ilnmilton^s  App.  103 
Pa.  468;  Metz  v.  State  Bank  of  BrotonmUe,  7 
Neb.  165. 

The  important  statutory  provisions,  above 
recited  and  referred  to,  prescribed  and  estab- 
lished a  method  of  creating  judgment  liens 
upon  real  property,  and  they  must  receive  such 
reasouable  interpreration  as  will  give  strength, 
certainty,  and  uniformity  to  that  method,  and 
effectuate  its  purposes.  This  can  only  be  done 
by  a  strict  observance  of  at  least  the  substance 
of  the  requirements  prescribed.  Otherwise, 
uncertainty,  confusion,  and  injustice  must 
prevail  to  a  greater  or  less  extent  in  its  ad 
ministration.  In  the  present  case,  we  think 
the  plaintiff's  judgment  was  not  sufficiently 
docketed  to  create  a  lien  upon  the  real  property 
of  the  defendant  judgment  debtor,  William 
Whitehead.  The  judgment  entered  on  the 
judgment  docket  is  informal  and  disorderly; 
but  granting  that  it  is  a  judgment,  and  the 
entry  contams  sufficiently  the  names  of  the 
parties  to  it,  the  relief  granted,  the  date  of  it, 
and  the  time  of  its  docketing,  still  the  index 
makes  no  mention  whatever  of  this  or  any 
judgment  against  Whitehead.  Any  person 
looking  on  Uie  index  with  a  view  to  learn  if 
there  were  a  docketed  judgment  against  him 
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would  have  found  nothing  whatever  leading 
him  to  examine  or  believe  there  was  any  such 
judgment.  Thus  such  person  would  have 
been  misled;  such  a  person  may  have  been 
mislead;  numerous  persons  may  have  been 
mislead.  The  law  intends  to  prevent  this,  and 
that  no  such  lien  shall  be  created  or  exist  to 
prejudice  any  person  who  cannot  have  the  ben- 
efit of  the  means  so  provided  to  prevent  prej- 
udice thus  arising.  The  judgment  must  be 
properly  Indexed  as  to  each  and  all  of  the 


parties,  In  order  to  create  the  lien.  The  statute 
expressly  makes  it  the  duty  of  the  clerk  to  make 
such  entries,  and  he  fails  to  do  so  at  his  peril. 
As  the  plaintiffs'  judgment  was  not  effectually 
docketcKi  as  to  the  defendant  Whitehead,  they 
could  not  share  in  tbe  fund  the  proceeds  of  Ihe- 
sale  of  his  lands  under  valid  process  issuing- 
upou  duly  docketed  judgments,  to  the  prej- 
udice of  the  latter. 
Judgment  affirmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


Edwin  F.  BABBAGE,  AppU, 

V. 

Daniel  W.  POWERS,  Reapt 


( 


N.  Y. 


.) 


1.  For  the  breaking  of  a  flag^stone  in 
the  sidewalk  over  a  vault  in  ft*ont  of  a 
business  block*  the  owner  of  tbe  premises  is 
not  liable,  in  the  absence  of  DegliKOooe,  if  the 
vault  was  made  with  conseot  of  the  authorltiefi. 

8*  Consent  to  the  eonstruetion  of  a  vault 
under  a  sideipralk  in  front  of  a  business 
block  must  bo  conclusiveJy  inferred  by  the  ac- 
quiescence with  actuai  knowledge  thereof  of 
those  having  charge  of  the  street  for  the  public 
for  so  long  a  period  as  nine  years. 

8*  A  court  may  take  Judicial  notice  of 
the  custom  in  cities  to  construct  vaults  under 
sidewalks  in  front  of  business  blocks. 

(December  8, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 


Fifth  Department,  in  favor  of  defendant  after 
heariug  exceptions,  ordered  to  be  argued  be- 
fore it  in  the  first  instance,  to  the  action  of  the 
Circuit  Court  for  Monroe  County,  in  directing 
a  nonsuit  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  received  in  conse- 
quence of  a  defective  sidewalk  for  which 
aefendant  was  alleged  to  be  responsible.  Af- 
firmed. 

Statement  by  Vann,  J.: 

Action  to  recover  damages  for  a  personal 
injury  to  the  plaintiff  caused,  as  alleced,  by  a 
nuisance  maintained  by  the  defendant  in  a 
public  street.  The  complaint  alleged  that  on 
the  7th  of  November,  1885,  tbe  defendant 
being  the  owner,  atid,  through  his  tenant,  in 
possession  of  certain  premises  situate  on  State- 
Street  in  the  city  of  Rochester,  * 'without  au- 
thority of  law  or  permission  from  the  munic- 
ipal authorities  of  said  city"  maintained  and 
continued  under  the  sidewalk  immediately  in 
front  of  said  premises  "a  certain  vault  exca- 
vated under  said  sidewalk,  .  .  .  covered  only 


VOT'B.— Excavations  under  Tiiff/itoays. 

Rtght  to  make. 

Adjoining  owners  who  own  to  the  center  of  the 
highway  may  excavate  thereunder  in  any  way  that 
does  not  conflict  with  the  right  of  passage  of  the 
public.    McCarthy  v.  Syracuse,  46  N.  Y.  1»4. 

The  ovmer  of  lands  on  both  sides  of  a  highway 
has  the  right  to  a  passage  under  the  highway  in  no 
way  disturbing  the  public  use.  Pemberton  v. 
Dooley.  48  Mo.  App.  176. 

lAability  as  affectefl  hy  consent  of  municipality. 

The  effect  of  a  pel  mit  from  the  municipality  to 
maintain  a  covered  excavation  under  a  sidewalk  is 
to  modify  the  owner's  absolute  liability  for  injuries 
to  UabiUty  depending  upon  his  care  in  construct- 
ing and  maintaining  it.  CUfford  v.  Dam,  81  N.  Y. 
62;  Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y.  660;  Cal- 
der  V.  Smalley,  66  Iowa,  219«  65  Am.  Rep.  270. 

A  covered  scuttle-bole  constructed  by  a  private 
individual  in  his  sidewalk  without  the  consent  of 
the  municipal  authorities,  is  a  nuisance.  Galder  v. 
Smalley,  supra. 

One  who,  without  authority,  excavates  beneath 
tbe  sidewalk  and  places  a  grating  in  the  walk,  is 
liable  for  injuries  received  i>y  breaking  through 
such  grating.    Stepbani  v.  Brown,  40  111.  428. 

One  who  maintains  an  area  beneath  an  opening 
into  a  sidewalk  In  a  manner  different  from  that 
prescribed  by  tbe  municipal',  authorities,  is  liable 
for  injuries  caused  by  falling  therein,  irrespective 
of  his  negligence  in  leaving  the  area  open.  Barry 
v.  Terkildsen^  72  Gal.  864, 1  Am.  St.  Rep.  66. 

14  L.  U,  A. 


One  who,  without  special  authority,  maintains  a 
covered  excnvntion  under  a  sidewalk,  is  liable  for 
injuries  occasioned  by  a  fall  therein  without  neg- 
ligence on  his  part  being  shown.  Congrcve  v. 
Smith,  18  N.  Y.  79;  Creed  v.  Hartmann,  29  N.  Y.  S01, 
86  Am.  Dec.  841;  Mairs  v.  Manhattan  R.  E.  Asso.  89 
X.  Y.  408;  Irvine  v.  Wood,  51  N.  Y.  223, 10  Am.  Rep^ 
608. 

A  contrary  doctrine  is  stated  in  the  two  follow* 
Ing  cases: 

One  w:io  constructs  and  maintains  a  covered 
scuttle-hole  in  the  sidewalk  in  front  of  his  prem- 
ises, although  without  municipal  authority,  is  not 
liable  for  injuries  received  therefrom  in  the  ab- 
sence of  negligence  on  his  part.  Fisher  v.  Thlrkell, 
21  Mich.  1,  4  Am.  Rep.  422. 

One  who  makes  a  temporary  excavation  Into  a 
sidewalk  for  building  purposes,  although  without 
consent  of  the  municipality,  is  not  liable  for  in» 
Juries  received  by  falling  therein,  in  the  absence  of 
negligence  on  his  part.  Clark  v.  Fry,  8  Ohio  St. 
356,?2Am.  Dec.  600. 

DuUts  of  one  maintaining, 

A  temporary  elevated  passageway  for  the  public, 
while  a  vault  beneath  a  sidewalk  is  being  lawfully 
constructed,  need  not  be  absolute  as  safe  as  the 
permanent  walk,  but  must  be  constructed  with 
reasonable  care,  so  as  to  impose  as  little  risk  as 
possible  on  travelers.    Kolan  v.  King,  97  N.  Y.  6661. 

A  coal-hole  In  tbe  sidewalk  left  open  and  un- 
guarded la  a  nuisance,  althougli  eonstnicted  with 
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by  tbe  stone  flagging  used  by  the  public  for 
passing  and  repassing;"  that  said  stone  flag- 
ging "was  insufficient  and  inadequate  m 
strength,  through  deficiency  in  quality  or 
thickness,  or  by  reason  of  some  other  defect 
to  the  plaintiff  unknown,  to  sustain  the  ordi- 
nary travel  of  the  public: "  that  by  reason  of 
such  insufficiency  and  by  the  sudden  breaking 
of  one  of  the  flag-stones  upon  which  the  plain- 
tiff was  standing,  he  fell  into  tbe  vault  and 
sustained  serious  injuries.  The  defendant,  by 
his  answer,  denied  certain  allegations  of  the 
complaint,  admitted  that  he  owned  the  prem- 
ises therein  mentioned,  but  alleged  that  he  did 
not  own  to  the  center  of  the  street,  nor  beyond  its 
outer  line.  He  further  alleged  that  said  exca- 
vation was  made,  and  the  nagging  over  the 
same  was  laid,  with  the  consent  of  the  proper 
authorities,  before  he  became  the  owner  of  the 
buildini^;  that  the  area  and  flagging  were  well 
and  sufficiently  made  and  maintained;  that  he 
had  no  knowledge  or  notice  of  any  imperfec- 
tion therein,  and  that  the  accident  happened 
without  any  negligence  or  default  on  bis  part. 
Upon  the  trial  it  appeared  that  the  plaintiff 
was  injured  in  front  of  a  building  known  as 
the  "Ajshley  Block,"  consisting  of  three  stores, 
erected  in  1876.  A  vault  ten  or  twelve  feet 
deep,  excavated  at  the  same  time  in  front  of 
each  store^  was  walled  up  on  three  sides  in  a 
substantial  manner,  and  connected  on  the 
fourth  by  an  archway  opening  into  tbe  cellar 
of  the  store.  Each  vault  was  covered  with 
flag-stones,  supported  by'  solid  iron  girders 
running  lengthwise  of  the  sidewalk  and  rest- 
ing on  the  walls.  In  the  sidewalk  were  three 
openings,  closed  by  iron  doors,  one  in  front  of 
each  store,  for  the  purpose  of  raising  and  low- 
ering goods.  The  sidewalk  was  ten  or  twelve 
feet  wide,  with  three  rows  of  flag-stones. 
After  the  covered  area  was  thus  constructed, 
and  in  1888  or  1884,  the  defendant  purchased 


said  block,  and  has  owned  it  ever  since.  At 
the  date  of  the  purchase  the  store  in  question 
was  rented  to  one  Harris,  who  thereupon  at- 
torned to  the  defendant,  and  he  has  since  oc- 
cupied the  store  under  renewals  of  the  lease. 
November  7,  1885,  the  plaintiff,  a  man  weigh- 
ing 285  pounds,  was  walking  with  a  friend  in 
front  of  said  store,  and,  meeting  some  ladies, 
turned  towards  the  west,  while  his  friend 
turned  to  the  east,  to  allow  them  to  pass.  In 
thus  turning  out  the  plaintiff  stepped  on  a  flag- 
stone next  to  the  curb,  and  thereupon  fell  into 
the  vault  underneath,  the  stone,  in  two  pieces, 
one  a  little  longer  than  the  other,  falling  witfak 
him;  and  he  was  seriously  injured.  Said  stone 
was  from  two  to  two  and  one-half  feet  wide  by 
four  or  flve  feet  long  and  four  or  five  inches: 
thick.  It  did  not  appear  when  or  how  it  was 
broken,  nor  whether  it  was  defective  in  any 
respect,  nor  was  the  cause  of  the  accident 
shown,  except  as  thus  stated.  The  plaintiff, 
who  had  an  office  and  lod^ng-rooms  next  door 
to  the  Ashlev  block,  and  had  for  years  passed 
over  the  walk,  testified  that  at  the  time  of  the 
accident  it  "was  apparently  just  as  he  had  al- 
ways seen  it."  It  did  not  appear  expressly 
that  the  defendant  had  ever  seen  said  block, 
or  that  he  knew  or  had  heard  of  the  existence 
of  said  excavation.  The  evidence,  from  which 
it  is  claimed  that  notice  of  its  existence  should 
be  inferred,  is  the  purchase  of  the  block  by 
him,  the  receipt  of  rent  therefor  through  his 
clerk,  the  renewal  of  the  Harris  lease  by  him 
in  person,  and  his  presence  on  one  occasion  in 
the  city  of  Rochester,  where  a  witness  met  him 
"as  he  was  coming  out  of  his  bank."  It  was 
admitted  that  "no  evidence  was  given  of  any 
negligence  on  the  part  of  the  defendant,  or  of 
his  grantor,  in  constructing  or  maintaining  th» 
flagging  which  gave  way,  any  further  than 
such  negligence  is  inferable  from  the  accident;, 
itself." 


permission  of  the  municipal  authorities.  Jennings 
V.  Van  Scbalok,  11  Cent.  Rep.  917, 106  N.  Y.  S80. 

The  owner  of  property,  who,  by  permisalon  of 
the  authorities,  maintains  a  coal-hole  in  the  side- 
walk, is  liable  for  negligently  allowing  the  cover- 
ing thereof  to  become  insecure.  Whalen  v. 
Gloucester,  4  Hun,  ^. 

One  who  constructs  a  vault  under  a  sidewalk  is 
bound  at  his  peril  to  keep  it  covered  in  such  a  man- 
ner that  tbe  sidewalk  wUl  be  as  safe  as  if  the  vault 
had  not  been  built.  Congreve  v.  Morgan,  18  N.  Y. 
84,  72  Am.  Dec.  496;  Anderson  v.  Dickie,  1  Kobt.  288, 
26  How.  Pr.  117. 

One  who  makes  an  excavation  in  a  public  high- 
way is  bound  to  make  and  Iceep  it  as  safe  as  it 
would  be  without  such  interference.  Portland  v. 
Richardson,  54  Me.  46,  89  Am.  Deo.  720. 

Tbe  owner  of  land  through  which  a  highway 
passes,  who  digs  a  mill-race  across  it  and  bridges  It, 
is  liable  for  injury  occasioned  by  the  bridge  be- 
coming less  safe  than  the  highway  originally  was. 
Bygert  v.  Schenck,  28  Wend.  445,35  Am.  Dec.  575. 

One  who  for  his  own  convenience  keeps  an  open- 
ing covered  by  a  grating  in  a  public  sidewalk,  is 
bound  to  see  that  the  grating  is  properly  and  safe- 
ly constructed,  and  that  it  is  afterwards  kept  in 
proper  repair.  Kirkpatrick  v.  Knapp,  28  Mo.  App. 
427. 

A  person  who  uses  an  opening  in  the  sidewalk  in 
front  of  his  premises  for  his  private  convenience 
must  exercise  reasonable  care  and  diligence  in  both 
making  and  keeping  it  safe  and  secure  for  travel- 
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ers.    Dickson  v.  HoUlster,  128  Pa.  421;  ElUs  v.  Mo- 
Naughton,  76  Mich.  237, 

The  owner  of  a  hotel  Is  liable  for  injuries  to  one 
passing  along  a  street  and  failing  Into  an  area  ar- 
ranged for  lowering  trunks  into  the  basement, 
where  the  fail  Is  caused  by  a  defect  or  looseness  In 
the  fastenings  of  the  guard-rail,  of  which  he  had 
notice.  Hotel  Asso.  of  Omaha  v.  Walter,  23  Neb. 
280. 

Tbe  owner  of  a  theatre,  who  constructs  a  side- 
walk along  tbe  side  of  the  building  and  permits 
tbe  public  to  use  it,  is  liable  to  one  injured  by  fall- 
ing into  an  area  or  hole  between  the  building  and 
sidewalk,  which  was  defectively  guarded.  Brezee 
V.  Power;?,  80  Mich.  ITS. 

One  who  excavates  under  his  sidewalk,  and  by 
reason  of  his  negligent  prosecution  of  the  work 
water  flows  in,  is  liable  to  his  neighbor  for  the 
damage  done  by  the  water.  Nelson  v.  Godfrey,  12 
D1.20. 

Where  a  private  passageway  opening  into  a  cel- 
lar, within  the  street  limits,  becomes  unsafe,  the 
owner  of  tbe  premises  is  liable  to  a  traveler  in- 
jured thereby,  notwithstanding  the  municipality 
is  also  liable.    Landru  v.  Lund,  88  Minn.  688. 

The  degree  of  care  required  to  be  exercised  by  a 
property  owner  in  caring  for  a  coal-bole  in  the 
sidewalk  in  front  of  bis  premises,  is  not  satisfied  by 
providing  a  proper  coal-bole  and  cover  without 
taking  any  pains  to  see  tbat  they  are  kept  in  prop^ 
er  condition.    Stevenson  v.  Joy.  152  Mass.  46. 

J.  6.  G. 
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Mr.  Theodore  Bacon,  for  appellant: 

The  ezcavatioD  under  the  highway,  into 
which  the  plaintiff  fell,  was  a  common  and 
public  nuisance;  or,  more  strictly  and  prop- 
erly, a  purpresture. 

4B1.  Com.  167:  Co.  Litt.  277ft;  2  Inst.  38. 
271;  2  Story,  Eq.  Jur.  §g  921,  922;  Bacon, 
Abr.  HighwaySy  D. 

An  unauthorized  excavation  in  a  street  of  a 
city  for  the  benefit  of  adjoining  premises  is  a 
nuisance,  and  all  persons  who  continue  or  in 
any  way  become  responsible  for  it  are  liable  to 
any  person  who  is  injured  thereby,  irrespective 
of  any  question  of  negligence. 

Insine  v.  Wood,  51  N.  Y.  224,  10  Am .  Rep. 
608;  Dygert  v.  8ehenck,  28  Wend.  446,  35  Am. 
Dec.  675. 

A  person  who,  without  special  authority, 
makes  or  continues  a  covered  excavation  in  a 
public  street  or  highway,  for  a  private  purpose, 
is,  in  the  absence  of  neglifirence  in  the  party 
injured,  responsible  for  all  injuries  resulting 
from  the  way  being  thereby  rendered  less  safe, 
irrespective  of  any  degree  of  care  or  skill  in  the 
party  who  makes  or  continues  the  excavation. 

Congreu  v.  Bmith,  18  N.  Y.  79. 

The  owner  of  premises  having  an  area,  or 
vault,  under  the  highway  in  front  thereof,  and 
communicating  therewith  by  an  underground 
passage,  is  bound,  at  his  peril,  to  provide  such 
a  covering  for  an  opening  into  such  vault  from 
the  highway  that  the  latter  will  be  as  safe  to 
pass  over  as  it  would  have  been  if  no  such  area 
or  vault  and  opening  had  existed. 

Anderson  v.  Dickie,  1  Robt.  288;  Whalen  v. 
Gloucester,  4  Hun,  24;  Gonklin  v.  Phanix 
mils  of  Seneca  Falls,  62  Barb.  299;  HoUlAsso. 
of  Omaha  v.  WalUr,  28  Neb.  280;  Dillon,  Mun. 
Corp.  ^§  1082.  1088. 

Even  *'when  permission  is  given,  by  a  mu- 
nicipal authority,  to  interfere  with  a  street  sole- 
ly for  private  use  and  convenience  in  no  way 
connected  with  the  public  use,  the  person  ob- 
taining such  permission  must  sec  to  it  that  the 
street  is  restored  to  its  original  safety  and 
usefulness." 

Clifford  V.  Dam.  81  N.  Y.  52. 

This  defendant  though  he  did  not  original- 
ly construct  the  vault  which  on  the  evening  in 
question  was  shown  to  be  a  nuisance,  never- 
theless is  liable  as  one  who  "maintained"  or 
''continued"  it,  within  the  authority  of  the 
ca.ses  cited  above. 

See  also  Bacon,  Abr.  Highirays,  D;  Irvine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  608;  Dawn- 
port  V.  Jiu4'kman,  10  Bosw.  20,  affirmed,  87  N. 
Y.  568;  Sex  v.  Pedly,  1  Ad.  &  El.  822;  mark 
V.  7^;^,  8  Ohio  St.  859,  72  Am.  Dec.  590;  Bush 
v.  Stein  jnan,  1  Bos.  &P.  404;  Oandyy.  Juhber 
5  Best  &  S.  78,  9  Best  &  S.  15;  Balay  v.  Samge, 
4  JSew  Eng.  Rep.  863,  145  Mass.  88;  Sandford 
V.  Clarke,  59  L.  T.  N.  S.  226. 

If  a  solemn  resolution  of  the  executive  board 
had  been  produced  giving  authority  to  the  de- 
fendant's predecessor  in  title  to  construct  the 
vault,  and  to  cover  it  unsafely,  it  would  bardly 
be  deemed  by  the  court  sufficient  to  discharge 
the  person  acting  under  il  from  responsibility 
for  an  unsafe  covering. 

Mairs  v.  Manhattan  R,  E,  Asso.  89  N.  Y. 
498. 
Mr.  Albert  H.  Harris,  for  respondent: 
The  area  was  not  a  nuisance  per  se.    It  was 
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constructed  under  a  license  from  the  municipal 
authorities. 

It  is  not  necessary  that  any  particular  form 
of  license  for  such  an  excavation  should  be 
given,  and  permission  will  be  presumed,  where 
the  area  is  shown  to  have  existed  for  a  period 
of  years  without  obiection. 

Jennings  v.  Van  Sehaick,  11  Cent.  Rep.  817, 
108  N.  Y.  580;  Chicago  v.  Bobbins,  67  U.  8.  2 
Black,  418,  17  L.  ed.  296;  Bobbins  v.  Chicago, 
71  U.  8.  4  Wall.  657,  18  L.  ed.  427. 

At  this  day,  when  such  areas  as  this  are  so 
common  in  large  cities,  it  will  not  do  to  con- 
demn them  as  nuisances,  without  any  regard  to 
the  manner  of  their  construction. 

See  Dygert  v.  Sehenck,  28  Wend.  445, 85  Am. 
Dec.  575. 

Where  an  area  is  excavated  and  covered  over 
with  flags,  so  safely  and  securely  that  a  travel- 
er passing  over  it  is  just  as  free  from  danger 
as  though  he  trod  the  ground  itself,  there  is  no 
interference  with  the  public  right  and  no  nuis- 
ance. It  is  going  far  enough  to  hold  that  an 
area  under  the  walk  becomes  a  nuisance  when, 
by  reason  of  improper  construction  or  want  of 
repair,  it  is  not  sufficient  to  carry  in  safety  the 
traffic  or  travel  of  the  street;  when  it  in  no 
way  jeopardizes  the  traveler  in  bis  passage  over 
it  it  is  not  a  nuisance. 

Bond  v.  Smith,  118  N.  Y.  878;  Congreve  v. 
Moroan,  18  N.  Y.  84, 72  Am.  Dec.  459;  Fisher 
V.  Thirkdh  21  Mich.  1,  4  Am.  Rep.  422. 

in  nuisance  cases,  in  order  to  be  liable  the 
defendant  must  be  brought  within  one  of  the 
following  classes:  it  must  be  shown  that  he 
owned  or  had  a  right  in  the  premises,  and  had 
leased  them  with  the  nuisance  upon  them; 
that  he  was  in  possession  of  the  premises, 
and  used  them  in  their  defective  condition; 
that  he  was  under  a  contract,  enforceable  by 
plaintiff,  to  keep  the  premises  in  repair,  and 
faUed  to  do  so;  that  he  in  the  first  instance, 
created  the  nuisance,  and  put  it  in  the  power 
of  others  to  continue  it;  or  that  being  a  munic- 
ipal corporation  there  was  a  duty  upon  it  to 
repair. 

Clancy  v.  Bryne,  56  N.  Y.  129,  15  Am.  Rep. 
891.  See  Woram^.  Noble,  41  Hun,  398;  Wem- 
licky.  McCotter,  87  N.  Y.  122,  41  Am.  Rep. 
858;  Beswick  v.  Cunden,  Cro.  Eliz.  520;  Wolf\. 
KilpatHck,  2  Cent.  R^p.  81,  101  N.  Y.  146; 
Ahem  v.  SteeU,  5  L.  R.  A.  449, 115  N.  Y.  203; 
Miller  v.  New  York,  L.  E.  db  W.  R.  Co.  125  N. 
Y.  122. 

The  duty  of  keeping  this  area  safe  and  in 
repair  rested  upon  the  occupant  and  not  upon 
the  defendant. 

When  real  estate  is  leased,  in  the  absence  of 
covenants  to  the  contrary,  it  is  for  the  tenant 
and  not  the  landlord  to  make  repairs. 

Smrds  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295;  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401; 
Kirby  v.  BoyUton  M,  Asso.  80  Mass.  249, 74  Am. 
Dec.  682;  Ix>tteU  v.  Spaulding,  58  Mass.  277, 
50  Am.  Dec.  775. 

The  tenant  is  only  responsible  for  the  condi- 
tion of  such  parts  as  he  exclusively  occupies. 

S/tipley  v.  Fifty  Associates,  101  Mass.  251,  8 

Am.  Rep.  846,  106  Mass.  194,  8  Am.  Rep.  818. 

If  this  area  properly  cared  for  aud  repaired 

would  not  become  a  nuisance,  the  defendant  is 

not  liable. 

Sioords  v.  Edgar,  supra;  Clifford  y.  Atlantic 
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Cotton  Mills,  5  New  Eug.  Rep.  566,  146  Mass. 
47. 

If  this  area  was  originally  a  nuisance,  bav- 
infi:  bought  the  property  with  the  area  ex- 
isting upon  it,  the  defendant  is  not  responsi- 
ble to  the  plaintiff,  unless  notice  to  him  of  the 
existence  of  the  nuisance  is  shown. 

Cohoeton  Stone  Road  v.\Buffalo,  Al  Y.  d  E.  R. 
Co.  51  N.  Y.  578;  Bond  v.  Stnit/i,  44  Hun,  219, 
rever8ing22  N.  Y.  8.  R.  666;  Haggertyy.  Thom- 
son, 45  Hun,  898;  Nichols  v.  Boston,  98  Mass. 
89,  98  Am.  Dec.   182. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  does  not  claim  that  the  defend- 
ant was  negligent,  but  seeks  to  make  him  liable 
as  a  trespasser,  upon  the  ground  that  the  cot- 
ercd  excavation  in  the  street  had  never  been 
authorized  or  consented  to  by  the  municipal 
authorities.  The  law  holds  those  who  impair 
the  safety  of  a  public  street  to  a  strict  liability. 
Thus  in  Congreve  v.  i:imith,  18  N.  Y.  79,  it  was 
said  that  ''persons  who,  without  special  au- 
thority, make  or  continue  a  covered  excavation 
in  a  public  street  or  highway  for  a  private  pur- 
pose, should  be  responsible  for  all  injuries  to 
individuals  resulting  from  the  street  or  high- 
way being  thereby  less  safe  for  its  appropriate 
use.  .  .  .  The  general  doctrine  is  that  the 
public  are  entitled  to  the  street  or  highway  in 
the  condition  in  which  they  placed  it;  and 
whoever,  without  special  authority,  materially 
obstructs  it  or  renders  its  use  hazardous  by 
doing  anything  upon,  above  or  below  the  sur- 
face, is  guiltv  of  a  nuisance.  .  .  .  No  ques- 
tion of  negligence  can  arise,  the  act  being 
wrongful.  .  .  .  There  can  be  no  difference 
in  regard  to  the  nature  of  the  act  or  the  rule  of 
liability,  whether  the  fee  of  the  land  within 
the  limits  of  the  easement  is  in  a  municipal 
corporation,  or  in  him  by  whom  the  act  com- 
plained of  was  done."  In  another  case,  arising 
out  of  the  same  accident,  it  was  held  that,  even 
if  the  stone  covering  the  excavation  was  broken, 
after  it  was  laid,  by  the  wrongful  act  of  others, 
the  defendants  would  still  l^  liable,  because 
they  were  bound  at  their  peril  to  keep  the  area 
covered  in  such  a  manner  that  it  would  be  as 
safe  as  if  it  had  not  been  built.  Congreve  v. 
Morgan,  18  N.  Y.  84, 72  Am.  Dec.  459.  These 
cases  have  been  followed  and  made  the  basis 
of  judgment  in  many  others.  Creed  v.  Hart- 
mann,  29  N.  Y.  591,  86  Am.  Dec.  341;  Irvine 
V.  Wood,  51  N.  Y.  224,  10  Am.  Dec.  603; 
Whalen  v.  Gloucester,  4  Hun,  24;  Anderson  v. 
Dickie,  26  How.  Pr.  105;  Wendell  v.  Troy,  89 
Barb.  829.  4  Eeyes,  261.  Although  called  to 
the  attention  of  the  court,  they  seem  to  have 
been  disregarded  in  McCarthy  v.  Syracuse,  46 
N.  Y.  194,  199,  where  it  was  said:  "The  exca 
vation  by  the  plaintiffs  of  the  area  under  the 
sidewalk  was  not  unlawful.  They  owned  to 
the  center  of  the  street,  subject  to  the  right  of 
way  of  the  public  over  the  surface.  For  any 
interference  with  this  right  of  way  the  plain- 
tiffs would  have  been  responsible,  but  so  long 
as  they  did  no  injury  to  the  street  they  were  at 
liberty  to  use  the  space  under  it,  as  they  might 
any  other  part  of  their  property."  Assuming, 
however,  the  rule  to  be  as  stated  in  the  Con- 
greve Cases,  supra,  when  the  excavation  is  made 
without  authority,  {Clifford  v.  Dam,  81  N.  Y. 
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52,  56,)  it  is  clear  that  when  it  was  made  with 
the  consent  of  the  proper  municipal  officers 
the  rule  of  liability  relaxes  its  severity,  and 
rests  upon  the  ordinary  principles  governing 
actions  of  negligence.  The  person  receiving 
the  license  is  held  to  impliedly  agree  to  per- 
form the  act  permitted  with  due  care  for  the 
safety  of  the  public,  and  is  made  liable  for 
any  violation  of  duty  in  this  regard.  Port 
JervU  V.  First  Nat,  Bank,  96  N.  Y.  550,  556; 
Clifford  V.  Dam,  81  N.  Y.  62;  Dickinson  v. 
NeiD  T<yrk,  92  N.  Y.  584.  587;  Seneca  FaUs  v. 
Zalinski,  8  Hun,  571.  574;  Newton  v.  Ellis,  5 
El.  (fe  Bl.  115. 

When  conditions,  whether  express  or  im- 
plied, are  annexed  to  the  license,  substantial 
compliance  therewith  is  essential  to  the  pro- 
tection of  the  licensee;  but  consent  and  com 
pliance  relieve  the  owner  from  the  imputation 
of  trespassing  in  doing  the  act  conseuted  to. 
and  place  him  in  the  position  of  one  liable  for 
negligence  only.  Wolf  v.  Kilpatrick^  101  N. 
Y.  146,  2  Cent.  Rep.  81 ;  Nolan  v.  King,  97 
N.  Y.  665;  Elliott,  Roads  &  Streets,  p.  541. 

It  did  not  appear  on  the  trial  of  this  action 
that  express  authority  had  been  given  by  the 
city  of  Rochester,  or  in  its  behalf,  either  to  the 
defendant  or  his  giantor,  to  construct  or 
maintain  the  covered  area  in  question.  On  the 
contrary,  a  witness  called  by  the  plaintiff  testi- 
fied that  during  and  prior  to  the  year  1876  he 
was  a  member  ^nd  a  clerk  of  the  board  of  pub^- 
lic  works,  which  had  charge  of  * 'public  mat- 
ters, streets,  walks  and  such  things,"  and  the 
members  of  which  were  commissioners  of 
highways:  that  such  board  expired  in  April  or 
May  of  that  year,  and  was  succeeded  by  the 
executive  board,  possessing  similar  powers, 
and  that  he  was  also  clerk  of  that  board;  that 
upon  examining  the  records  of  both  boards 
kept  by  him  for  the  year  1876  "and  about  that 
time,"  he  did  not  find  that  any  written  per- 
mission had  been  given  by  either  of  those  bod- 
ies "to  excavate  and  construct  a  vault  under 
the  sidewalk  in  front  of  the  premises  known 
as  the  'Ashley  Block;' "  and  that  at  this  time 
"the  common  council  did  not  exercise  juris- 
diction over  such  subjects."  On  the  cross- 
examination  of  this  witness,  however,  it  ap- 
peared that  while  he  was  a  member  of  one  or 
the  other  of  said  boards  he  observed  the  work 
of  constructing  the  Ashley  block  as  it  was  go- 
ing on;  that  in  1876,  and  lor  some  years  prior, 
it  was  the  common  practice  to  make  excava- 
tions, such  as  that  in  question,  under  the  side- 
walks, to  cover  them  with  flagstones,  and  to 
make  openings  therein  as  means  of  access 
thereto  and  to  the  cellars  of  stores;  that  this 
was  very  common  on  State  Street,  in  the 
neighborhood  of  the  Ashley  block;  that  one 
Thompson,  who,  as  contractor,  built  the  vault 
in  front  of  that  block,  was  at  the  time  a  mem- 
ber of  the  board  of  public  works:  that  another 
member  did  business  a  little  below  said  block, 
and  other  members  in  the  same  locality,  and 
that  all  of  the  members  were  accustomed  to  go 
about  the  city  for  the  purpose,  as  it  is  assumS, 
of  inspecting  the  streets  and  sidewalks.  It  ap- 
peared from  other  testimony  that  State  Street 
was  a  business  street,  and  that  covered  excava- 
tions, such  as  the  one  under  consideration,  were 
common  all  over  the  city.  There  was  no  evi- 
dence of  any  objection  on  the  part  of  the  city  or 
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its  officers.  At  the  close  of  the  evidence  a  mo- 
tion to  non-suit  was  made  and  granted  upon 
the  ground,  among  others,  that  the  plaintiff  had 
fail^  to  make  out  a  cause  of  action  against  the 
defendant.  No  request  to  submit  any  ques- 
tion to  the  jury  was  made  bv  the  counsel  for 
the  plaintiff,  who  contented  himself  with  an 
exception  to  the  decision  of  the  court  in  grant- 
ing Uie  motion. 

The  foregoing  facts,  which  were  undisputed, 
were  deemed  sufficient  by  the  courts  below  to 
justify  the  non-suit  upon  the  ground,  as  stated 
by  the  learned  general  term,  that,  "while  it 
does  not  appear  b^  positive  proof  that  the 
owner  obtained  a  license  or  permit  from  the 
municipal  authorities  to  excavate  the  space 
under  the  sidewalk,  such  authority  may  rea- 
sonably be  inferred  from  the  use  of  the  same 
for  the  period  of  nine  years,  without  objec- 
tion, with  actual  knowledge  on  the  part  of 
the  city  officials  that  the  same  existed."  The 
quei^tion  presented  for  our  determination, 
therefore,  is  whether  consent  to  the  main- 
tenance of  this  vault  may  be  inferred  from 
the  long  acquiescence  of  the  municipal  au- 
thorities, under  the  circumstances  stated. 
A  similar  question  was  under  consideration 
by  this  court  in  the  case  of  Jennina  v.  Van 
Sckaick,  108  N.  Y.  580,  11  Cent.  Rep.  817, 
where  the  plaintiff  fell  through  an  uncovered 
and  unguarded  coal-hole  in  the  sidewalk.  Al- 
though the  building  was  rented  for  flats  or 
apartments  to  tenants  who  used  the  coal-hole, 
the  owner  was  held  liable,  because  he  remained 
in  control  of  the  halls  and  a  part  of  the  base- 
ment, and  employed  a  janitor  to  take  care  of 
the  premises,  who,  in  the  discharge  of  his  duty 
as  such,  controlled  the  coal- vault  and  the  open- 
ing thereto  in  the  sidewalk,  and  through  his 
negligence  in  leaving  the  hole  unguarded  the 
accident  happened.  The  court,  in  discussing 
an  exception  to  the  charge  of  the  court  that 
the  action  was  based  on  a  wrongful  act,  said: 
'*It  does  not  appear  that  the  defendant,  who 
owned  the  premises,  had  ever  obtained  from 
the  municipal  authorities  any  formal  license 
or  permission  to  construct  the  opening  in  the 
sidewalk,  but  such  authority  was  a  reasonable 
inference  from  an  acquiescence  of  eighteen 
years  without  objection  from  the  city.  As- 
suming, however,  that  authority  for  the  con- 
struction had  been  granted,  the  duty  of  safe 
covering  and  of  protection  when  open,  re- 
mained, and,  if  not  performed,  the  unffuarded 
opening  became  at  once  a  wrong  and  a  nuis- 
ance. .  .  We  have  assumed  that  from 
long  use  and  acquiescence  the  consent  of  the 
municipal  authorities  to  the  construction  of  the 
coal-vault  and  its  aperture  should  be  inferred, 
and  so  the  structure  was  not.  in  and  of  itself,  a 
nuisance.  But  the  cojisent  of  the  city  is  con- 
ditional upon  certain  modes  of  use,  and,  if  the 
opening  is  left  unguarded,  it  becomes  at  once 
a  trap  and  a  nuisance."  Thus,  while  the  court 
held  the  owner  liable  on  the  ground  of  negli- 
gence, it  also  held  that  he  was  not  liable  as  an 
original  trespasser,  because  it  inferred  from 
the  acquiescence  of  the  municipal  officers  that 
they  had  consented  to  construction  and  main- 
tenance of  the  covered  area.  The  question 
was  presented  to  the  Supreme  Court  of  the 
United  States  in  Chicago  v.  Bobbins,  67  U.  S.  2 
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Black,  418,  425, 17  L.  ed.  298,  308,  and  also  in 
HobhinsY,  Chicago,  71  U.  8.  4  Wall.  057,  679, 
18  L.  ed.  427,  482,  where  it  was  held  that  per- 
mission to  build  and  maintain  an  area  in  a  pub- 
lic sidewalk  might  be  inferred  from  the  fact 
of  its  construction  and  maintenance  without 
objection  from  the  officers  of  the  city.    So  it 
has  been  held  that  the  deposit  of  building  ma- 
terials in  a  street  for  use  in  the  erection  of  a 
house,  with  the  full  knowledge  of  the  superin- 
tendent and  trustees  of  the  village,  is  sufficient 
to  authorize  and  even  compel,  a  jury  to  find 
consent  by  implication  to  such  use  of  the  street. 
Seneca  FalU  v.  ZalinsH,  8  Hun,   571,  578. 
The  Supreme  Court  of  Massachusetts,  in  lay- 
ing down  a  similar  rule,  said:    "What  may  be 
deemed  a  reasonable  and  proper  use  of  a  way» 
public  or  private,  must  depend  much  on  the 
local  situation  and  much  on    public    usage. 
The  general  use  and  the  acquiescence  of  the 
public  is  evidence  of  the  right.    The  owner 
may  make  such  a  reasonable  use  of  a  way  ad- 
joining his  land  as  is  usuallv  made  by  others 
similarly  situated.      As  to  tne  reasonableness 
of  the  use  it  may  well  be  laid  down  that  in  a 
populous  town,  where  land  is  very  valuable, 
.     .     .    where  the  owner  of  a  lot   .    .     .    has 
occasion  to  build,  and  for  that  purpose  to  dig 
cellars,  he  may  rightfully  lay  his   building- 
materials  and  earth  within  the  limits  on  the 
street,  provided  he  takes  care  not  to  improper- 
ly obstruct  the  same,  and  to  remove  them  in  a 
reasonable  time."  Van  0* Linda  v.  Lothrop,  21 
Pick.  292,  297.     The  Supreme  Court  of  Mich- 
igan holds  that  excavations,  properly  and  safe- 
\j  constructed  under  the  public  streets  of  cities 
XOT  the  convenience  of  the  owners  of  premises 
adjoining,  are  not  unlawful,  even  in  the  absence 
of  permission  from  the  municipal  authorities. 
Fisher  v.  Thirkdl,  21  Mich.  21,  4  Am.  Rep. 
422.     In  Illinois,  the  rule  as  laid  down  by  its 
supreme  court  is  that,  where  the  corporate 
authorities  of  a  city  have  knowledge  of  the 
fact  that  a  lotowner  is  constructing  a  vault 
under  the  sidewalk  for  his  own  convenience, 
and  make  no  objection,  authority  to  construct 
the  same  may  be  inferred,  and,  when  the  same 
is  continued  for  many  years  without  objection 
the  acquiescence  on  tne  part  of  the  city  will  be 
regarded  as  sufficient  authority  to  construct 
and  maintain  it  in  a  careful  and  prudent  man- 
ner.     Gridley  v.  BloomingUm,  68  111.  47,  50. 
In  an  earlier  case,  involving  the  same  question,, 
that  learned  court  said:    "We  are  not  pre- 
pared to  admit  that  the  defendant  could,  by 
reason  of  his  ownership  of  the  adjoining  prop- 
erty, claim  the  absolute  right  to  take  up  the 
sidewalk  and  extend  the  coal-cellar  under  it; 
but,  as  such  a  privileg^eis  of  great  convenience 
in  a  city,  and  may,  with  proper  care,  be  exer- 
cised with  little  or  no  inconvenience  to  the 
public,  we  think  that  authority  to  make  such 
cellars  may  be  implied  in  the  absence  of  any 
action  of  the  corporate  authorities  to  the  con- 
trary, they  having  been  aware  of  the  progress 
of  the  work."    NeUon  v.  Oodfren,  12  III.  20, 28. 
See  also  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am. 
Dec.  590;  Wood'v.  Afears,  12  Ind.  515,  74  Am. 
Dec.    222;    MaUorp  v.    GWfjy,  85    Pa.  275; 
Hundhaxisen  v.  Bond,  86  Wis.  81;  Irwin  v. 
Fowler,  6  Robt.482;  2  Dillon,  Mun.Corp.  §§ 
699,  700;  Cooley,  Torte,  748.     We  have  beea 
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referred  to  do  case,  and  have  found  none,  criti- 
cising or  coodemDing  the  doctrine  of  implied 
consent  as  thus  laid  down  by  the^ourts. 

The  giving  of  consent  is  an  executive  act, 
which  from  its  nature  does  not  require  an  or- 
dinance or  resolution,  as  in  the  case  of  a  legis- 
lative act,  or  a  written  entry  or  decision,  as  in 
the  case  of  a  judicial  act.  Where  the  power 
resides  in  a  single  officer,  and  there  is  no  stat- 
ute regulating  the  subject,  no  reason  is  appar- 
ent why  his  verbal  consent  would  not  suffice 
the  same  as  a  verbal  license  from  an  adjoining 
owner  to  his  next  neighbor,  to  construct,  on 
the  land  of  the  latter,  a  wall  or  anything  which 
without  consent  would  be  a  trespass.  MUler 
V.  Atilmm  dt  8,  R,  Co.  6  Hill,  61;  Murray  v. 
Gibson,  21  ill.  App.  488;  13  Am.  &  Encyclop. 
Law,  546. 

So  consent  by  a  board  might  be  given  orally 
by  the  assembled  body  when  inspecting  the 

S remises.  An  individual  proprietor  standing 
y  and  witnessing  an  erection  on  his  -  land 
by  the  adjoining  owner,  which  would  be  a 
trespass  if  not  consented  to  by  not  object- 
ing, impliedly  consents.  Why  should  not 
actual  knowledge  by  city  officers,  having  the 
power  to  give  consent,  and  their  pen^istent  ac- 
quiescence for  year  after  year,  both  before  and 
after  the  premises  had  chang^  owners,  in  the 
maintenance  of  said  vault,  be  given  the  effect 
of  actual  consent  thereto?  In  answering  this 
question  due  consideration  should  be  given  to 
the  convenience  of  commerce  and  the  necessi- 
ties of  business  in  crowded  cities.  Due  regard 
should  also  be  had  to  the  custom  with  refer- 
ence to  constructing  vaults  under  sidewalks, 
so  universal  in  the  erection  of  modern  build- 
ings for  business  purposes  in  the  cities  of 
this  State  that  the  court  may  take  judicial  no- 
tice of  the  fact,  as  a  matter  of  constant  obser- 
vation and  common  knowledge.  Oibson  v. 
8teren$,  49  U.  8.  8  How.  884,  899.  12  L.  ed. 
1128,  1129:  Raymond  v.  LaweU,  6  Gush.  524, 
584,  58  Am.  Dec.  57;  Wade,  Notice,  2ded.  g§ 
1408, 1410.  1417. 

We  think  that  both  upon  principle  and  au- 
thority consent  to  an  act  so  common  and  neces- 
sary as  the  construction  of  a  vault  under  the 
sidewalk  in  tfront  of  a  block  erected  and  used 
for  business  purposes  must  be  conclusively 
inferred  from  the  acquiescence  of)tbose  having 
charge  of  the  street  for  the  public  for  so  long 
a  period  as  nine  vears. 

The  judgment  should  be  afflrmed,  with  eaete. 
All  concur,  except  Braaley  and  Parker* 
JJ,^  not  voting. 


George  W.  SMITH  Hal,  Appte., 

V. 

Wilbur  H.  PROCTOR  et  al.,  RespU. 
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A  majority  <»f  thoae  who  vote*  thoo^h 
less  thaA  a  madority  of  thoae  actually 
present  at  the  meeting.  Is  sufflcient  to  carry  a 
resolutioD  at  a  school  Dieetlnir  for  the  issue  of 

'  hoDds,  under  a  statute  requiring  *'a  majority  of 

NoTE.~For  noU  on  the  question.  What  consti- 
tutes a  majority?— see  Lawrence  v.  InffersoU 
rTenn.)  6  L.  U.  A.  808. 
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all  the  inhabitants  .  .  .  entitled  to  vote  to  be 
ascertained  by  taking  and  recording  tbe  ayes 
anc!  noes  of  such  inhabitants  attending"  the 
meeting. 

i Parker y  J.,  dissents.) 

m 

(December  15. 1801.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  (General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Special  Term  for  Queens  County  dismiss- 
ing the  complaint  in  a  suit  brought  to  enjoin 
the  issuance  of  bonds  for  tbe  erection  of  a 
new  school-house,  and  to  prevent  the  levying 
and  collection  of  a  tax  for  the  same  object. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolui  E.  Parsons,  for  appellant: 

The  proceeding  rests  wholly  upon  the  stat- 
ute, is  in  derogation  of  the  common  law,  and 
affects  the  rights  and  property  of  individuals. 
The  statute  must  be  strictly  pursued. 

Soion  V.  WiUiamsburgh  Sav.  Bank,  114  N. 
Y.  128. 

According  to  the  supreme  court  a  minority 
may  authorize  the  bonding.  To  prevent  it  a 
majority  must  vote  adversely.  This  is  not 
what  the  statute  says.  It  requires  that  a 
majority  shall  vote  favorably.  They  can 
equally  protect  the  district  by  attending  and 
voting  adversely,  or  by  staying  away  and  in 
that  manner  preventing  a  majority  vote. 

Action  of  legislative  bodies  is  equally  pre- 
vented by  preventing  a  quorum  as  by  an 
adverse  vote. 

State  V.  Winkelmeier,  35  Mo.  108. 

It  is  the  policy  of  the  law  in  this  State  to 
give  effect  to  provisions  intended  for  the  pro- 
tection of  municipalities  against  any  attempt 
by  a  small  minonty  of  inhabitants  to  create 
indebtedness. 

Startn  v.  Genoa,  28  N.  Y.  489;  Gould  v. 
Sterling,  28  N.  Y.  456;  Venice  v.  Woodruff,  62 
N.  Y.  462,  20  Am.  Rep.  495;  People  v.  AUen, 
52  N.  Y.  588;  Spnnmport  v.  Teutonia  Sav. 
Bank.  75  N.  Y.  897;  Solon  v.  WiUiamOmrgh 
Sav.  Bank,  supra;  St.  Joseph  Twp.  v.  Rogers, 
88  U.  S.  16  Wall.  644,  21  L.  ed.  828;  Walnut 
V.  Wade,  lOB  U.  8.  688,  26  L.  ed.  526;  CarroU 
County  V.  Smith,  111  U.  8.  556,  28  L.  ed.  517. 

The  difference  between  the  policy  of  tbe 
law  as  administered  in  this  State  and  as  estab- 
lished by  the  decisions  of  the  United  States 
Supreme  Couri,  and  the  courts  of  some  of  the 
western  states,  is  well  illustrated  in  Cass  County 
V.  Johnston,  95  U.  S.  860.  24  L.  ed.  416. 

The  decisions  of  the  United  States  Supreme 
Court  yield  in  authority  in  this  case  to  the  law 
as  established  bv  our  own  courts.  • 

Rich  V.  Menti,  134  U.  S.  682.  83  L.  ed.  1074. 

Mr.  Marquis  D.  Goald,  if  or  respondents: 

The  resolutions  of  the  meeting  are  deter- 
mined by  a  majority  of  the  votes  of  those 
present  and  voting,  and  do  not  require  the 
votes  of  a  majority  of  all  present  and  not 
voting. 

(Hdknow  V.  Wainwright,  2  Burr.  1021;  Gos- 
ling V.  VeUy,  7  Q.  B.  454. 

Vann,  «/.,  delivered  the  opinion  of  the 
court: 

The  only  question  brought  beford  us  by  this 
appeal  is  whether  the  resolution  to  bond  the 
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district  was  adopted  by  a  majority  of  the 
qualified  voters,  within  the  meaDing  of  the 
statute  governing  the  subiect.  The  trial  court 
found  that  there  were  800  residents  of  the  dis- 
trict entitled  to  vote  at  school  meetings  at  ihe 
time  the  resolution  was  adopted,  and  that  all 
of  them  had  been  dul^  notified  of  the  meeting 
and  its  purposes,  which  included,  by  specific 
mention,  the  voting  of  "a  tax  to  be  raised  by 
installments,  ...  to  be  expended  in  the 
erection  of  a  new  school-house.  At  a  meeting 
held  onlv  a  few  days  before,  it  had  been  de- 
termined by  a  vote  of  60  to  47  that  it  "was  ad- 
visable to  erect  a  new  school  building,"  and  a 
committee  was  thereupon  appointed  to  procure 
information  respecting  the  site,  cost,  etc.,  with 
instructions  to  report  at  a  future  meeting.  An 
adjournment  was  then  taken,  and  on  the  ad- 
journed day  115  voting  inhabitants  were  pres- 
ent, when  the  resolution  in  question  was 
adopted  by  a  vote  of  84  for,  to  88  against,  the 
same,  only  67  having  voted  upon  the  question. 
The  statute  regulating  the  course  to  he  pur- 
sued in  order  to  Issue  valid  bonds  is  as  follows: 
*' Whenever  a  majority  of  all  the  inhabitants 
of  auy  school-district  entitled  to  vote,  to  be 
ascertained  by  taking  and  recording  the  ayes 
and  noes  of  such  iuhabitants  attendmg  at  any 
annual,  special,  or  adjourned  scboof district 
meeting  legally  called  or  held,  shall  determine 
that  the  sum  proposed  and  provided  for  in  the 
next  preceding  section  shall  be  raised  by  in- 
stallments, it  snail  be  the  duty  of  the  trustees 
of  such  district,  and  they  are  hereby  author- 
ized, to  cause  the  same  to  be  raised,  levied,  and 
collected  in  equal  installments,  in  the  same 
manner,  and  with  the  like  authority,  that  other 
school  taxes  are  raised,  levied,  and  collected; 
and,  .  .  .  whenever  a  tax  shall  have  been 
voted  to  be  collected  in  installmeuts  for  the 
purpose  of  building  a  new  school-house,  to 
borrow  so  much  of  the  sum  voted  as  may  be 
necessary,  at  a  rate  of  interest  not  exceeding 
six  per  cent,  and  to  issue  bonds  or  other 
evidences  of  indebtedness  therefor,  which  shall 
be  a  charge  upon  the  district  and  be  paid  at 
maturity,  and  which  shall  not  be  sold  below 
par."  Laws  1864,  chap.  555,  p.  1246,  g  19; 
Laws  1875,  chap.  567,  p.  642,  §  18;  Laws  1881, 
chap.  528,  p.  706,  §  2. 

As  the  84  electors  who  voted  in  favor  of  the 
proposition  were  less  than  a  majority  of  the 
115  qualified  voters  who  attended  the  meeting, 
it  is  contended  in  behalf  of  the  plaintiffs  that 
the  resolution  did  not  receive  the  majority  re- 
quired by  statute,  and  hence  that  the  trustees 
were  without  lawful  authority  to  issue  the 
bonds.  The  argument  is  conclusive,  unless 
the  legislature  has  provided  some  means  of 
ascertaining  a  majority  of  the  legal  voters  other 
than  a  simple  enumeration  of  all  the  qualified 
voters  of  the  district,  or  even  of  all  who  at- 
tended the  meeting. 

An  analysis  of  the  statute  sug^ts  the  in- 
q^uiry  whether  it  requires  a  majority  of  all  en- 
titled to  vote,  or  a  majority  of  all  present  and 
entitled  to  vote,  or  a  majority  of  all  present 
and  entitled  to  vote  and  actually  voting.  The 
answer  to  this  question  is  to  be  found  in  the 
words  "to  be  ascertained,"  as  used  in  the  stat- 
ute. What  is  to  be  ascertained?  Obviously 
the  majority  required  to  make  the  determina- 

^n.    How  is  it  to  be  ascertained?    The  atat- 
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ute  answers:  "By  taking  and  recording  the 
ayes  and  noes  of  such  inhabitants  attending" — 
that  is,  as  attend — the  meeting.  How  is  a  vote 
by  ayes  and  noes  taken  and  recorded?  By 
calling  the  names  of  those  present,  and  record- 
ing such  as  vote  "Aye"  as  in  favor  of,  and 
such  as  vote  "No"  as  opposed  to,  the  pending 
resolution.  As  those  who  do  not  vote  cannot 
be  recorded  as  voting,  the  majority  must  be 
determined  by  comparing  the  number  of  those 
who  vote  "Aye"  with  the  number  of  those  who 
vote'*No."  Those  who  did  not  vote  at  all 
cannot  be  recorded  as  voting  "No,"  because 
they  did  not  vote  "No,"  and  to  so  record  them 
would  falsify  the  record.  When  a  vote  is 
taken  under  a  statute  which  provides  that  a 
majority  is  to  be  ascertained  by  taking  and  re- 
cording the  ayes  and  noes  of  those  present  at 
the  meeting,  we  think  that  those  wno  do  not 
respond  as  their  names  are  called  should  not 
be  counted  at  all,  and  that  certainly  they  should 
not  4>e  counted  as  if  they  had  voted  "No." 
The  rule  of  the  common  law  pertaining  to  the 
subject,  as  declared  by  Lord  Mansfield,  is  that 
"whenever  electors  are  present,  and  do  not 
vote  at  all,  they  virtually  acquiesce  in  the 
election  made  bv  those  who  do,"  {Oldknow  v. 
Wainwright,  2  jSurr.  1017;)  and  by  Lord  Den- 
man,  that  a  vote  by  a  majority  of  a  meeting 
means  "a  majority  of  those  who  choose  to  take 
a  part  in  the  proceedings  of  the  assembly." 
{Gosling  v.  Vele^,  7  Q.  B.  406.)  The  langua^ 
of  the  bupreme  Court  of  the  United  States  in 
a  recent  case  has  a  bearing  upon  the  subject. 
Speaking  through  its  chief  justice,  that  learned 
court  said  that  "all  qualified  voters  who  ab- 
sent themselves  from  an  election  duly  called 
are  presumed  to  assent  to  the  expressed  will 
of  the  majority  of  those  voting,  unless  the  law 
providing  for  the  election  otherwise  declares." 
Cass  County  v.  Johnston,  95  U.  S.  860,  24  L. 
ed.  416. 

For  many  years  it  has  been  the  established 
policy  of  the  State  to  cherish  common  schools, 
and  for  this  purpose  it  annually  expends  large 
sums  of  money.  The  statute  of  which  the 
section  under  consideration  forms  a  part  is  an 
elaborate  and  comprehensive  Act,  designed  to 
furnish  instruction,  free  of  expense,  to  all  the 
children  in  the  State.  Great  care  is  taken  to 
provide  for  the  erection  of  suitable  buildings 
for  school  purposes;  and,  if  a  district  needs  a 
new  school-house,  and  will  not  voluntarily 
build  one,  agencies  are  provided  by  which  it 
may  be  compelled  to  build  one  even  against 
the  wishes  of  a  majority  of  the  tax-payers. 
Laws  1887,  chap.  592,  p.  805,  ^  1.  The  stat- 
ute should  receive  a  reasonable  construction, 
keeping  in  view  its  general  purpose  to  pro- 
mote the  efiSciency  of  the  common  schools.  It 
would  not  be  reasonable  to  hold  that  the  ma- 
jority required  is  an  absolute  majority  of  all 
the  qualified  voters  of  the  district,  because  the 
statute  does  not  so  command,  and  on  that  basis 
it  would  be  difficult,  if  not  impossible,  to  tell 
whether  a  resolution  had  been  curried  or  not. 
No  enumeration  or  registration  of  voters  is 
provided  for,  and  the  qualifications  of  persons 
entitled  to  vote  at  school  meetings  differ  ma- 
terially from  those  of  electors  at  general  elec- 
tions. Hence  a  dangerous  question  of  fact 
would  always  be  open,  and  the  value  of  the 
bonds  would  be  seriously  affected   thereby. 
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Prudent  men  would  hesitate  before  investing 
in  securities  resting  on  such  a  precarious  foun- 
dation. So,  as  we  think,  it  would  be  unrea- 
sonable to  hold,  in  the  absence  of  an  express 
provision  to  that  effect,  that  a  majority  is  re- 
quired of  all  who  were  present  at  the  meeting, 
whether  they  voted  or  not,  as  this  also  might 
leave  the  result  uncertain  and  invite  contro- 
versy. By  following  the  plain  language  of 
the  statute,  and  ascertaining  a  majority  by 
comparing  the  affirmative  and  negative  votes 
as  actually  given  and  recorded,  these  difficul- 
ties are  avoided,  and  the  beneficent  aim  of  the 
Legislature  is  accomplished.  This  is  the  con- 
struction which  has  been  uniformly  given  to 
tiie  section  under  review  by  the  department  of 
public  instruction,  and  is  in  accordance  with 
the  general  usage  that  has  followed  its  rulings. 


Code  Pub.  Instr.  p.  268.  It  does  not  permit 
the  absent  or  indifferent  to  neutralize  the  ef- 
forts of  the  public-spirited  and  enterprising, 
but  compels  everyone  who.  would  make  iiis 
influence  effective  to  attend  the  meeting  and 
vote  in  the  manner  provided  by  law.  In  order 
to  adopt  a  resolution  such  as  that  under  con- 
sideration, the  statute,  as  we  interpret  it,  re- 
quires simply  a  majority  of  the  qualified  vot- 
ers in  attendance,  pursuant  to  legal  notice, 
who  actually  vote  upon  the  question  submitted 
by  answering  '*Aye"  or  "No,"  as  the  names 
of  all  present  are  called. 

We  think  that  the  complaint  was  properly 
dismissed,  and  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  J.,  dissenting. 


MARYLAND  SUPREME  COURT. 


Razen  H.  GRIFFITH.  Appt,, 
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1.  Knowledge  of  the  parefaaieer  of  » 
note  at  20  per  cent  discount*  who  asked 
the  seller  to  keep  quiet  about  It,  that  It  was  fiflven 
for  **  hullesB  oats  **  to  a  company  which  he  knew 
was  enfl:agred  in  selUnff  such  oats,  with  proof 
that  the  seller  of  the  note  knew  the  oats  were 
worthless.  Is  sufficient  to  justify  a  findlnfir  that  he 
was  not  a  bona  fide  purchaser,  where  the  oats 
were  purchased  at  an  exorbitant  price  witb  an 
agrreement  that  the  company  should  sell  again  for 
the  maker  of  the  note  a  still  larger  quantity  of 
oats  at  the  same  price  per  bushel. 

8.  Evidence  tbat  the  plaintiff  claiming 
to  be  a  bona  fide  purchaser  of  the  note 
sued  on»  which  was  given  in  a  fraudulent 
transaction  for  hulless  oats,  knew  previously  of 
the  dealing  in  such  oats  in  the  neigh t)orhood.  and 
that  people  were  liable  to  be  swindled  therein  as 
he  alleged  his  son  to  have  been,  is  admissible  on 
the  question  of  good  faith. 

(November  12, 1891.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  fayor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Ch.  J.,  and  Miller, 
Irving,  Bryan,  McSher^  and  Fowler,  J  J, 

Messrs.  Thomas  Anderson  and  W. 
Veirs  Bonic*  Jr.*  for  appellant. 

Messrs.  Edward  C.  Peter  and  Peter  A 
Henderson  for  appellee. 

Alvey,  C/r.  J.f  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellee,  as 
indorser  and  holder,  to  recover  the  amount  of  a 


promissory  note  made  by  the  appellant  on  the 
aOth  of  February,  1888,  payable  to  F.  N.  Hook, 
or  bearer,  on  or  before  the  1st  of  March,  1889, 
for  (160.  The  note  was  made  payable  at  the 
Union  National  Bank  of  Westminster,  Md., 
and  on  failure  of  payment  it  was  protested. 
The  note  itself  is  in  ordinary  form,  but  on  the 
back  of  it  there  are  certain  printed  forms  of  cer- 
tificates or  statements  which  have  not  been 
filled  up.  The  purpose  of  one  of  these  blank 
forms,  it  appears,  was  to  show,  when  filled  up, 
for  what  the  note  was  given.  The  note  is  also 
indorsed  in  blank  with  the  name  of  Fiancis  J. 
Classon.  Hook,  the  payee  of  the  note,  was  at 
the  time  president  of  the  Carroll  County  In- 
dustrial Grain  &  Seed  Company,  and  the  agent 
who  obtained  the  note  from  the  defendant  was 
a  person  by  the  name  of  Forney.  It  appears 
that  the  note  was  given  upon  an  agreement  on 
the  part  of  the  seed  company  to  sell  to  the  de- 
fendant, to  be  thereafter  aelivered,  twenty 
bushels  of  hulless  oats,  at  $10  per  bushel,  upon 
the  representation  made  by  the  agent,  Forney, 
that  thej  were  of  extraordinary  species  and 
productiveness.  And  at  the  time  of  the  agree- 
ment for  sale  the  agent  produced  what  he  rep- 
resented as  a  fair  sample  of  such  oats,  which 
indicated  an  extraordinary  species  or  quality 
of  that  cereal,  and  which,  he  represented,  would 
yield  at  least  four  times  as  much  as  any 
other  oats,  and  would  grow  without  hulls. 
He  also  represented  to  the  defendant  that  the 
company  would  sell  for  him  40  bushels  of  hul- 
less oats",  according  to  the  terms  and  prices  set 
forth  in  a  certain  bond  of  the  company,  deliv- 
ered to  the  defendant  at  the  time  of  the  making 
of  the  note,  at  least  thirty  days  prior  to  the 
maturitv  of  the  note,  and  would  from  the  pro- 
ceeds of  such  sale  pay  off  the  note;  that  the  de- 
fendant, acting  upon  these  representations,  and 
upon  the  faith  of  the  bona,  purchased  the 
twenty  bushels  of  *' hulless  oats,"  for  which 
he  paid  the  agent  in  cash  $40,  and  gave  the 
note  for  the  balance  of  the  price,  $160;  that 
the  agent  then  and  there  assured  the  defend- 


NOTB.— For  notes  on  Bohemian  oat  transactions, 
which  are  substantially  like  the  '"hulless"  oat 
transaction  involved  in  the  at)ove  case,  and  on  ne- 
irotlable  paper  given  therein,  see  Evans  v.  Stuhr- 
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berg  (Mich.)  6  L.  R.  A.  501;  Hess  v.  Culver  (Mich.) 
6  L.  R.  A.  486.  See  also  Knight  v.  Lhizey  (Mich.)  8 
L.  R.  A.  476. 


40S 


MaKTLAND  SUPRESfE  COUBT. 


Nov., 


ant  tbat  be  would  fill  up  the  blank  entry  or 
printed  indorsement  on  the  back  of  the  note  so 
as  to  show  that  the  note  bad  been  given  for 
'*bulle88  oaU."  This,  however,  the  agent 
failed  to  do,  and  the  note  was  transferred  by 
Hook  to  Classon  a  few  days  after  its  date. 
The  bond  referred  to  in  the*  testimony  of  the 
witnesses,  and  which  was  given  to  the  defend- 
ant at  the  time  he  made  the  note  sued  on,  is 
set  out  in  the  record,  and  is  in  this  form: 
"No.  17.  Feb.  20, 1888.  The  Carroll  County 
Industrial  Grain  and  Seed  Company,  incor- 

S»rated  under  the  laws  of  Marylano,  F.  W. 
ook.  Secy.,  W.  A.  Mikesell,  Treas.,  doth 
hereby  agree  to  sell  40  bushels  of  huUess  oats 
for  Mr.  R.  H.  Griffith,  of  7  Dist.,  Montgomery 
County,  State  of  Maryland,  at  ten  dollars  per 
bushel,  in  good  order,  less  $2.50  per  bushel 
commission,  on  or  before  the  1st  day  of  Feb., 
1889.  We  make  no  monetary  statements,  and 
the  person  accepting  this  bond  acknowledges 
to  have  purchased  the  grain  at  a  speculative 
value.  [Seal  of  Co.]  F.  N.  Hook,  President. 
R.  H.  Griffith,  Buyer." 

The  defendant  then  proved  that  he,  shortly 
after  the  date  of  the  note  and  the  bond,  re- 
beived  twenty  bushels  of  oats  from  the  seed 
company,  but  that  they  were  in  no  respect 
similar  to  the  sample  shown  at  the  time  of  the 
contract;  tbat  he  prepared  ground  and  seeded 
the  oats,  giving  them  the  most  favorable 
chances  for  good  yield,  but  that  the  product 
was  not  more  than  thirty-five  bushels,  and  that 
of  a  most  inferior  quality;  that  the  oats  in  fact 
were  worthless;  and  that  instead  of  being 
hulless  oats  they  turned  out  to  be  oatless  hulls, 
and  of  no  value  whatever.  And,  this  being 
the  case,  of  course  there  was  no  attempt  on 
the  part  of  the  company  to  comply  witn  the 
terms  of  its  bond.  Frauds  and  deceptions  of 
the  character  here  complained  of  haa  become 
so  frequent  in  some  parts  of  the  State  that  the 
Legislature,  by  the  Act  of  1888.  chap.  415, 
passed  only  a  little  more  than  a  month  after 
the  date  of  the  note  sued  on,  has  undertaken  to 
put  a  restraint  upon  such  transactions  by 
bringing  parties  perpetratinirsuch  frauds  with  in 
the  purview  of  the  Penal  Code;  and,  while  the 
provision  of  that  statute  cannot  apply  to  this 
case,  they  furnish  evidence  of  how  such  trans- 
actions are  and  have  been  regarded,  and  of  the 
necessity  of  denouncing  them  as  criminal  by 
the  law.  In  deciding  this  case  as  presented  on 
the  instruction  of  the  court  below,  we  must 
allow  to  the  undisputed  facts  their  full  force 
and  effect,  and,  so  treating  them,  no  other  con- 
clusion can  be  drawn  than  tbat  there  was  gross 
fraud  perpetrated  upon  the  defendant  in  ob- 
taining from  him  the  note  sued  on;  and  the  ma- 
terial question  is  whether  there  was  evidence 
legally  sufficient  to  be  submitted  to  the  jury 
from  which  they  could  find  that  the  plaintiff 
was  not  a  bona  nde  holder  of  the  note  for  value. 
The  court  below  instructed  the  jury  that  there 
was  no  evidence  legally  sufficient  from  which 
they  could  find  that  the  plaintiff  had  any 
knowledire  or  notice  of  fraud  or  want  of  con- 
sideration in  the  making  of  the  note,  and  that, 
therefore,  their  verdict  must  be  for  the  plain- 
tiff for  the  amount  of  the  note.  In  this,  we 
think,  there  was  error. 

Fraud  in  the  inception  of  the  note  being  es- 
**Hii8i4ed  by  incontrovertible  evidence,  it  was 
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incumbent  upon  the  plaintiff  to  show  that  the 
note  came  to  him  before  maturity,  bona  fide, 
and  for  value;  for,  even  though  he  may  have 
paid  the  full  face  value  of  the~  note,  still,  if  he 
bad  knowledge,  at  the  time,  of  the  fraudulent 
inception  of  the  note,  or  of  the  want  of  consid- 
eration for  the  same,  he  would  not  be  a  bona 
fide  holder,  and  could  stand  in  no  better  posi- 
tion than  the  party  from  whom  he  obtained 
the  note .  This  is  the  settled  doctrine  in  this 
State,  as  it  is  elsewhere.  Totten  v.  Buejf,  57 
Md.  446;  WiUiatns  v.  Huntington,  68  Md.  591, 
11  Cent.  Rep.  538. 

In  Stewart  v.  Lansing,  104  U.  8.  505,  36  L. 
ed.  866,  it  was  held  by  the  supreme  court  that 
the  indorsee  of  negotiable  paper  which  has  a 
fraudulent  or  illegal  inception  must,  in  order 
to  entitle  him  to  recover  thereon,  prove  that 
he  is  a  bona  fide  holder  thereof  for  value;  and 
manj  other  authorities  to  the  same  effect  might 
be  cited,  but  it  is  unnecessary.  Here  there  is 
evidence  to  show  that  Classon,  who  obtained 
the  note  from  Hook,  the  payee,  indorsed  and 
transferred  the  note  to  the  plaintiff  before  its 
maturity.  But  Classon  swears  tbat  he  knew 
at  the  time  he  obtained  the  note  from  Hook 
"that  it  was  given  for  hulless  oats,  and  that 
said  oats  were  worthless,  and  that  this  was  the 
prevalent  opinion  in  and  around  Westminster, 
where  he  and  the  plaintiff  resided."  There 
can  be  no  doubt,  therefore,  that  Classon  pos- 
sessed knowledge  of  the  fraudulent  inception 
and  character  of  the  note.  It  is  true,  the 
knowledge  possessed  by  Classon  would  not  af- 
fect the  validity  of  the  note  in  the  hands  of  the 
plaintiff  if  the  latter  acquired  title  to  the  note 
before  maturity,  in  good  faith,  and  for  value. 
But  if  the  plaintiff  had  notice  at  the  time  he 
purchased  the  note  that  it  was  void,  or  was 
subject  to  impeachment  for  fraud  or  want  of 
consideration,  in  the  hands  of  Classon,  he  took 
it  subject  to  the  same  equities  and  defenses 
tbat  it  was  subj<>ct  to  in  the  hands  of  Classon. 
Classon  not  being  a  bona  fide  holder,  neither 
could  the  plaintiff  be,  if  he  took  the  note  with 
knowledge  of  the  facts  that  affected  it  in  the 
hands  of  Classon.  Story,  Prom.  Notes,  g§  190, 
191. 

**And  it  is  agreed  on  all  sides,"  says  Judge 
Story,  in  his  work  on  Promissory  Notes,  §  197, 
'Hhat  express  notice  is  not  indispensable;  but 
it  will  be  sufficient  if  the  circumstances  are  of 
such  a  strong  and  pointed  character  as  neces- 
sarily to  cast  a  shade  upon  the  transaction,  and 
to  put  the  holder  upon  inquiry."  Mere  negli- 
gence or  want  of  caution,  such  as  may  exist 
without  the  imputation  of  bad  faith,  will  not 
do;  but  a  party  must  not  be  willfully  blind 
and  inattentive  to  such  facts  and  circumstances 
as  would  lead  him  directly  to  the  knowledge 
of  the  infirmities  of  the  paper.  The  note,  aa 
has  been  stated,  was,  by  its  terms,  made  pay- 
able on  or  before  the  1st  of  March,  1889;  and 
the  bond  to  the  defendant  obligated  the  seed 
company  to  sell  for  the  defendant  the  forty 
bushels  of  hulless  oats,  at  $10  per  bushel,  on 
or  before  the  1st  of  February.  1889.  And,  ac- 
cording to  the  proof,  the  proceeds  of  this  sale 
of  oats  were  in  part  to  be  applied  in  taking  up 
the  note.  As  between  the  original  parties  to 
the  note,  and  as  against  all  who  subsequently 
took  it  after  maturity,  or  who  took  it  by  trans- 
fer before  maturity  with  notice  or  knowledge 
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of  the  facts  of  the  transaction  out  of  which  the 
note  had  its  origin,  the  bond  and  note  must  be 
taken  together  as  forming  parts  of  one  and  the 
same  contract,  and  must  he  construed  together 
as  constituting  the  entire  contract  between  the 
{mrties.  It  is  very  apparent  that  the  note 
would  not  have  been  given  without  the  bond, 
and  that  the  bond  formed  the  principal,  if  not 
the  entire,  inducement  to  the  making  of  the 
note.  The  stipulations  of  the  bond  have  not 
been  performed,  and,  with  the  knowledge  of 
the  deception  in  regard  to  the  oats,  it  is  most 
improbable  that  the  party  giving  it  ever  sup- 
posed that  the  bond  could  be  performed.  The 
consideration  for  the  note,  therefore,  has  ut- 
terly failed,  or.  rather,  no  valid  or  substantial 
consideration  for  it  ever  existed;  and  therefore 
no  holder  of  the  note  is  entitled  to  recover 
thereon  except  a  party  who  may  have  in  good 
faith  acquired  title  to  the  note  before  matur- 
ity, and  for  value.  Bee  Sutton  v.  Becktoith,  68 
Mich.  803;  MeNamara  v.  6?flry««,  68  Mich.  454. 
Was  there  evidence,  then,  legally  sufficient 
that  ought  to  have  been  submitted  to  the  iiuy 
from  which  thev  could  have  found  that  there 
was  notice  on  the  part  of  the  plaintiff  at  the 
time  of  obtaining  the  note  of  the  want  of  con- 
sideration, or  of  fraud  in  its  inception?  We 
think  there  was  such  evidence,  and  that  there 
was  error  in  not  submitting  it  to  the  jury.  The 
plaintiff  admits  that  he  knew  of  the  seed  com- 
pany, and  of  its  dealing  in  hulless  oats,  though 
he  swears  that  he  obtained  the  note  innocently, 
and  without  any  knowledge  of  the  want  of 
consideration  or  of  fraud.  He  was  a  note 
shaver,  and  Classon,  from  whom  he  obtained 


the  note,  swears  that  at  the  time  he  transferred 
the  note  to  the  plaintiff  he  told  him  that  the 
note  was  given  for  ''hulless  oats."  This  wit- 
ness Classon  also  swears  that  he  offered  the 
note  to  the  plaintiff  at  a  discount  of  15  per 
cent,  but  that  the  plaintiff  would  not  take  it 
at  that  rate,  but  offered  to  and  did  take  it  at  a 
discount  of  20  per  cent,  though  the  note  bore 
interest  from  its  date.  He  also  swears  that  at 
the  time  of  selling  the  note  to  the  plaintiff  the 
latter  requested  him  to  keep  quiet  about  it. 
The  witness  himself  knew  that  the  note  had 
been  given  for  ''hulless  oats,"  and  that  the 
oats  were  worthless,  though,  he  says,  he  did 
not  tell  the  plaintiff  that  he  knew  the  oats  wei-e 
worthless.  This  was  evidence,  certainly,  from 
which  the  jury  might  or  might  not  have  con- 
cluded that  the  plaintiff  had  knowledge  of  the 
fraudulent  character  of  the  note  at  the  time  he 
discounted  it  at  the  rather  heavy  shave  of  20 
per  cent,  and  it  was  evidence,  we  think,  that 
the  jury  should  have  been  allowed  to  consider. 

And  we  are  of  opinion,  moreover,  that  there 
was  error  in  striking  out  the  testimony  set 
forth  in  the  first  exception.  That  testimony 
furnished  evidence  that  the  plaintiff  as  far 
back  as  January,  1886,  knew  of  the  dealing  in 
hulless  oats  in  bis  neighborhood,  and  that  they 
were  things  about  which  people  were  liable  to 
be  swindled,  as  he  alleged  his  son  to  have  been. 
This  proof  was  of  a  circumstance  that  should 
have  been  permitted  to  go  to  the  jury,  in  con- 
nection with  the  proof  of  the  other  facts  of 
the  case. 

The  judgment  must  therefore  he  recersed^  and 
a  new  trial  awarded. 
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Be  J.  L.  BUSKETT. 
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The  eonstitational  exemption  of  a  wit- 
ness firom  testifying  against  himself 

does  not  justify  his  refusal  to  testify  as  to  crimi- 


nal acta  of  others,  such  as  gaming,  although  he 
also  may  have  k)een  engaged  therein  and  they 
may,  if  discovered,  be  used  as  witnesses  against 
him,  where  there  is  a  statutory  prohibition 
agrainst  the  use  of  his  own  testimony  against  him- 
self. 


Note.— Bxemptton  from  ieXf-criminaJtUm;  effect  of 
statutes  pronVbUirig  use  of  testimony  against  Vie 
witness. 

A  witness  before  the  grand  jury  cannot  be  ex- 
cused from  telling  what  persons  other  than  himself 
he  has  seen  engaged  in  gambling,  on  the  ground 
that  his  answer  would  criminate  himself.  Ward  v. 
State,  2  Mo.  120, 2S  Am.  Dec.  448.  Contra,  Minter  v. 
People  (III.)  Nov.  4, 189L 

In  neither  of  these  cases  was  any  suggestion 
made  as  to  the  effect  of  statutes  prohibiting  the 
use  of  testimony  in  future  prosecutions  against  the 
witness.  It  will  be  seen  from  the  cases  cited  below 
that  the  courts  of  different  states  take  dilferent 
views  of  the  requisites  of  such  statutes. 

A  witness  is  exempt  from  testifying  as  to  crlmi- 
jial  acts  of  others,  on  the  ground  that  his  testimony 
may  tend  to  criminate  himself,  notwithstanding  a 
statute  providing  that  his  evidence  cannot  be  used 
against  him.  unless  full  indemnity  against  prose- 
cution is  guaranteed  to  him  by  the  statute.  Ken- 
drick  V.  Com.  78  Va.  488;  Cullen  v.  Com.  24  Gratt. 
eSii  State  V.  Nowell,  58  N.  H.  814;  Bmery's  Case,  107 
Mass.  172. 8  Am.  Kep.  22. 

The  constitutional  exemption  of  a  witness  from 
aelf -crimination  does  not  excuse  him  from  answer- 
ing, where  it  is  provided  by  statute  that  his  testi- 
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mony  can  never  be  used  in  any  prosecution  against 
him  for  the  olfense  disclosed.  State  v.  Quarles,  13 
Ark.  807;  Higdon  v.  Heard,  14  6a.  256;  Kneeland  v. 
State,8sSOa.  896;  WUklnslv.  Malone,  14  Ind.  158:  Fra- 
zee  V.  State,  68  Ind.  8;  People  v.  Kelly,  24  N.  Y.  74; 
People  V.  Sharp,  9  Cent.  Rep.  889, 107  N.  Y.  427;  Ex 
paru  Kowe,  7  Cal.  184;  Bedgood  v.  State,  115  Ind. 
276;  La  Fontaine  v.  Southern  Underwriters*  Aeso. 
88  N.  C.  182. 
In  Counselman  v.  Hitchcock,  142  U.  S.  647, 86  L. 

ed. ,  reversing  Re  Counselman,  44  Fed.  Kep.  268, 

a  case  arising  out  of  the  refusal  of  a  witness  to  an- 
swer criminating  questions  l)efore  the  grand  jury 
as  to  violations  of  the  Interstate  Commerce  Act,  it 
was  held  by  the  supreme  court  of  the  United 
States,  after  an  exhaustive  review  of  the  authori- 
ties, that  the  witness  need  not  answer,  although  the 
answers  were  prohibited  by  statute  from  .being  used 
in  any  criminal  proceeding  against  him;  since  the 
constitutional  protection  is  infringed,  unless  pros- 
ecution of  the  witness  for  the  otTense  disclosed  is 
absolutely  prohibited  by  the  statute:  thus  overrul- 
ing United  States  v.  McCarthy,  18  Fed.  Rep.  87; 
United  States  v.  Brown,  1  Sawy.  681;  United  States 
V.  Three  Tons  of  Coal,  6  fiiss.  879,  upqn  this  point. 
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(November  16, 1881.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  release  of  petitioner  from  the  cus- 
tody of  the  sheriff  of  Phelps  County  to  which 
he  had  been  committed  for  refusal  to  answer 
questions  propounded  to  him  by  the  grand 
Jurv.  Petitioner  remanded  to  custody. 
The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Harrison  and  T«  J.  Jones* 

for  relator: 

The  relator  was  not  bound  to  answer  the 
question  propounded  to  him  by  the  grand  jury 
for  the  reason  that  the  answer  would  inform 
the  grand  jury  of  the  names  of  the  other  par- 
ties in  any  game  of  cards  with  himself,  which 
knowledge  would  enable  the  grand  jury  to 
summon  said  parties  before  them  and  compel 
them  to  give  evidence  of  relator's  gambling. 
All  of  which  the  grand  jury  could  not  do  un- 
less the  relator  furnishea  them  with  sources  of 
evidence. 

The  relator  was  not  bound  to  furnish  evi- 
dence that  would  lead  to  his  conviction. 

State  V.  Tafbott,  78  Mo.  347;  1  Qreenl.  Ev. 
§  451,  and  authorities  cited:  Henry  v.  Bank  of 
Salina,  1  N.  Y.  88;  State  v.  Londsdale,  48 
Wis.  864;  Kirschner  v.  State,  9  Wis.  140; 
Printz  v.  Cheeney,  11  Iowa,  469;  State  v.  Duffy ^ 
15  Iowa,  425;  People  v.  Mather,  4  Wend.  280, 
21  Am.  Dec.  122;  Southard  v.  i?«/(??-rf,  6  Cow. 
255;  Beg.Y.Qarbett,  2  Car.  &  K.  474;  MahanJce 
V.  Cleland,  76  Iowa.  401. 

It  was  in  the  judge's  instruction  to  the  grand 
jury  ihat  one  party  may  be  called  upon  to  dis- 
cover the  other  party  to  a  game  of  cards  and 
with  his  evidence  convict  Ihem,  and  they  then 
(after  he  has  informed  the  grand  jury  of  the 
names)  be  subpoenaed  to  give  evidence  against 
him  and  lead  to  his  conviction. 

This  does  indirectly  wbat  cannot  be  done  di- 
rectly, which  is  unconstitutional. 

Taylor  v.  Hoss  County  Gomrs.  28  Ohio  St. 
22. 

McFarlane*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  application  by  petition  of  J.  L. 
Buskett  for  release  on  writ  of  habeas  corpus 
from  the  custody  of  John  W.  Cooper,  sheriff 
of  Phelps  County,  and  from  the  common  jail 
of  said  county,  in  which  he  is  confined.  'The 
petition  and  attached  record  show  that  peti- 
tioner was  summoned  before  the  grand  jury  of 
Phelps  County  as  a  witness,  and  was  asked  if 
he  knew  the  names  of  any  parties  or  person 
who  have  been  gambling  with  cards  or  other- 
wise in  Phelps  County  ^within  the  last  year. 
To  this  question  he  answered,  "Yes."  Peti- 
tioner was  then  asked  who  they  were,  other 
than  himself.  This  question  the  witness  re- 
fused to  answer,  giving  as  a  reason  for  such 
refusal  that  the  answer  would  criminate  him- 
self, and  •*  would  lead  to  the  divulging  of  evi- 
dence that  would  convict"  him  of  the  misde- 
meanor. The  fact  of  the  refusal  to  answer 
was  duly  communicated  to  the  court.  The 
court  decided  that  the  question  was  proper, 
and  that  petitioner  should  answer,  informing 
him  at  the  same  time  that  his  testimony  should 
in  no  case,  be  used  against  him.  Still  refus- 
ing to  answer,  he  was  adjudged  guilty  of  a  con- 
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tempt,  and  a  fine  of  $25  imposed  upon  him. 
In  default  of  pavment  of  the  fine,  he  was  or- 
dered committed  to  the  county  jail  until  the 
fine  should  be  paid.  From  this  confinement 
he  asks  to  be  discharged. 

Petitioner  insists  that  he  was  privileged  to 
refuse  to  answer  the  question,  on  the  ground 
of  the  protection  guaranteed  him  l»y  seciion 
28  of  the  Bill  of  Rights,  which  provides  that 
"no  person  shall  he  compelled  to  testify  against 
himself  in  a  criminal  cause."  On  the  other 
hand,  the  State  contends  that  ample  protection 
was  afforded  petitioner  under  section  3819, 
which  is  &s  follows:  "No  person  shall  be  in- 
capacitated or  excused  from  testifying  touch- 
ing any  offense  committed  by  another,  against 
any  of  the  provisions  relating  to  gaming,  by 
reason  of  his  having  betted  or  played  at  any  of 
the  prohibited  games  or,  gaming  devices,  'but 
the  testimony  which  may  be  given  by  such 
person  shall  in  no  case  be  used  against  him." 
Petitioner  insists  that  this  statute  infringes  his 
rights  under  the  said  section  of  the  Constitu- 
tion, and  is  therefore  void.  Waiving  the  in- 
quiry in  this  case  whether  the  validity  of  the 
judgment  imposing  the  fine  on  petitioner  could 
be  inquired  info  or  impeached  in  this  collateral 
proceeding,  and  whether  an  appeal  or  writ  of 
error  would  lie  from  the  judgment,  we  will 
consider  the  real  question  in  the  case.  Peti- 
tioner claims  that  section  28  of  the  Bill  of 
Rights,  providing  that  "no  person  shall  be 
compelled  to  testify  against  himself  in  a  crimi- 
nal cause,"  gives  him  the  absolute  right  to  re- 
fuse answering  any  question,  or  giving  any 
testimony,  which  would  either  tend  directly  to 
prove  him  guilty  of  a  crime  or  would  afford 
information  or  point  out  sources  of  informa- 
tion which  might  lead  to  fastening  a  crime 
upon  himself;  that  seciion  8819  falls  short  of 
giving  him  that  full  and  complete  indemnity 
against  prosecutions  for  crimes  about  which 
he  may  be  called  to  testify,  and  which  may  be 
indirectlv  disclosed  by  the  evidence  given;  and 
that  saicf  section  is,  for  that  reason,  in  conflict 
with  section  28  of  the  Bill  of  Rights,  and  is 
without  force  and  validity.  The  common-law 
maxim,  which  is  thus  incorporated  in  the  Con- 
stitution of  the  State,  has  ever  been  estimated 
and  held  as  one  of  the  most  sacred  personal 
rights  guaranteed  the  citizens  of  this  country 
and  of  £ngland.  It  finds  a  place  in  every  state 
constitution,  as  well  as  in  that  of  the  United 
States,  and  should  therefore  receive  such  lib- 
eral construction  as  will  secure  to  tlie  citizen 
its  full  protection  against  inquisitorial  oppres- 
sion. The  right  thus  secured  would  be  but  an 
empty  mockery  if  its  privileges  could  be  im- 
paired under  a  pretense  of  legislative  regula- 
tion. 

It  becomes  proper,  then,  briefly  to  inquire 
into  the  extent  of  the  privilege  thus  accorded, 
in  the  absence  of  any  statutory  protection,  and 
see  what,  if  any,  rights  are  infringed.  In 
People  V.  Kelly,  24  N.  Y.  74,  Denio, «/.,  in  con- 
sidering a  like  provision  of  the  Constitution  of 
NeV  York,  savsr  "The  history  of  England  in 
early  periods  furnishes  abundant  instances  of 
unjustifiable  and  cruel  methods  of  extorting 
confessions;  and  the  practice  at  this  day  in  the 
criminal  tribunals  of  the  most  polished  coun- 
tries in  continental  Europe  is  to  subject  an  ac- 
cused person  to  a  course  of  interrogatories 


1891. 


Be  BnsKBTT. 


409 


"Which  would  be  quite  revolting  to  a  mind  ac- 
customed only  to  the  more  bumaue  system  of 
English  and  American  criminal  law.  It  was 
not,  therefore,  unreasonable  to  guard,  by  con- 
stitutional sanctions  against  repetition  of 
.  such  practices  in  this  State;  and  it  is  not  at  all 
improbable  that  the  true  intention  of  (he  pro- 
vision in  question  corresponds  with  the  natural 
construction  of  the  language.  But  there  is 
great  force  in  the  argument  that  constitutional 
provisions,  devised  against  governmental  op- 
pressions, and  especially  against  such  as  may 
be  exercised  under  pretense  of  judicial  power, 
ought  to  be  construed  with  the  utmost  liberhl- 
ity.  and  to  be  extended  so  as  to  accomplish  the 
full  object  which  the  author  apparently  had  in 
view,  so  far  as  it  can  be  done  consistently  with 
any  fair  interpretation  of  the  language  em- 
ployed. The  mandate  that  an  accused  person 
should  not  be  compelled  to  give  evidence 
against  himself  would  fail  to  secure  the  whole 
object  intended,  if  a  prosecutor  mi^ht  call  an 
accomplice  or  confederate  in  a  criminal  of- 
fense, and  afterwards  use  the  evidence  he 
might  give  to  procure  a  conviction  on  the  trial 
of  an  indictment  against  him."  The  question 
came  before  this  court  in  a  very  early  day  in 
Ward  V.  JState,  2  Mo.  120,  22  Am.  Dec.  449,  in 
which  McGirk,  Cfi.  J.,  wrote  the  opinion  of 
the  court.  The  facts  in  the  case  were  similar 
to  those  shown  by  this  record.  A  witness  be- 
fore the  grand  jury  was  asked,  **Do  you  know 
of  any  person  or  persons  having  bet  at  a  faro 
table  in  this  county  within  the  last  twelve 
months?"  to  which  the  witness  answered,  "I 
do."  The  witness  was  then  asked  to  tell  what 
person  or  persons  have  so  bet  other  than  him- 
self. The  witness  declined  answering  this 
question,  saying  he  could  not  answer  without 
implicating  himself.  The  question  before  the 
court  was  whether  the  witness  could  be  re- 
quired to  answer.  The  court  adopted  the  rule 
laid  down  by  Chief  Jvatice  Marshall  in  Burr's 
Trial,  245:  *'That  it  is  the  province  of  the 
court  to  judge  whether  any  direct  answer  to 
the  question  that  may  be  proposed  will  furnish 
evidence  against  the  witness.  If  such  answer 
mav  disclose  a  fact  which  forms  a  necessary 
and  essentia!  link  in  a  chain  of  testimony, 
which  would  be  sufficient  to  convict  him  of 
any  crime,  he  is  not  bound  to  answer  it  so  as 
to  furnish  matter  for  that  conviction.  In  such 
case  the  witness  must  himself  judge  what  his 
answer  will  be,  and,  if  he  say  on  his  oath  he 
cannot  answer  without  accusing  himself,  he 
cannot  be  compelled  to  answer."  It  is  said  by 
the  Supreme  Court  of  Virginia  {Kendrick  v. 
Com.  78  Va.  498),  in  speaking  of  a  similar  pro- 
vision of  the  Constitution  of  that  State:  '*It 
ought  to  be  construed  with  the  utmost  liberality 
consistent  with  the  due  execution  of  the  laws 
and  the  safety  of  society.  But,  while  it  is  a  set- 
tled maxim  of  law  that  no  man  is  bound  to  crimi- 
nate himself,  it  is  also  a  rule  of  law  and  neces- 
sitv  of  public  justice  that  every  person  is  com- 
pellable to  bear  testimony  in  the  administration 
of  the  laws  of  the  duly  constituted  courts  of 
the  country."  This  court,  in  State  v.  Talbott, 
78  Mo.  867,  cites  approvingly  the  rule  given  by 
Greenlpaf  in  bis  work  on  Evidence  (§  456): 
"Where  the  answer  will  have  a  tendency  to 
expose  the  witness  to  a  penal  liability,  or  to  any 

14  L.  R.  A. 


kind  of  punishment,  or  to  a  criminal  charge, 
the  witness  is  not  bound  to  answer." 

It  will  be  seen  by  these  decisions  that  the 
protection  given  the  witness  under  the  Consti- 
tution has  not  been  construed  literally,  and  con- 
fined to  an  exemption  from  testifying  in  a  crim- 
inal proceeding  in  which  he  himself  is  prose- 
cuted, but  has  been  extended  to  protect  him  in 
all  cases  in  which  his  evidence  would  prove  "a 
necessary  and  essential  link  in  a  chain  of  testi- 
mony, which  would  be  sufficient  to  convict 
him  of  crime." 

The  question  then  arises,  Does  the  statute 
afford  the  witness  protection  and  immunity 
equal  to  that  afforded  him  under  the  Constitu- 
tion? If  it  does  so,  then  section  3819  does  not 
deprive  petitioner  of  any  constitutional  right 
or  privilege,  and  is  valid.  There  can  be  no 
doubt  that  the  language  of  the  statute  granting 
protection,  that  "the  testimony  which  may  be 
given  by  such  person  shall  in  no  case  be  used 
against  him,"  is  as  broad  as  the  constitutional 
privilege,  "that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  cause." 
It  might  therefore  be  sufficient  to  bold,  as  was 
done  by  Brown,  J.,  in  United  States  v.  Mc- 
Carihy,  18  Fed.  Rep.  89:  "The  reason  of  the 
former  rule  exempting  witnesses  from  giving 
compulsory  testimony  against  themselves  was 
that  their  testimony  might  be  used  to  convict 
them.  The  statute  above  quoted,  in  prevent- 
ing all  possible  use  of  testimony  thus  given, 
does  away  with  the  reason  of  the  rule;  and 
there  is  therefore  no  longer  any  ground  for  its 
application." 

But  in  this  case  what  fact  could  have  been 
disclosed  by  petitioner  in  his  testimony  which 
could  have  been  used  as  a  link  in  a  chain  of 
evidence,  upon  which  he  might  have  been  con- 
victed of  a  criminal  offense,  against  the  use  of 
which,  in  a  trial  against  himself,  he  was  not 
given  as  full  protection  as  the  Constitution 
afforded  him?  He  was  fully  protected  against 
the  use  of  any  admissions  or  declarations  he 
mav  have  made  against  himself.  Suppose  he 
had  answered  that  he  had  seen  A.  and  B. 
gambling  with  cards.  What  fact  would  have 
been  disclosed  that  could  have  "formed  a  link 
in  a  chain  of  evidence"  against  himself.  To 
look  on  at  others  gaming  is  not  a  criminal  of- 
fense, subjecting  ,the  observer  to  prosecu- 
tion. 

It  is  insisted,  however,  and  this  is  the  main 
ground  of  contention,  that  facts  might  be  dis- 
closed which  would  afford  facilities  for  fasten- 
ing the  guilt  upon  the  witness.  Thus,  it  is 
contended,  if  witness  should  have  answered 
that  he  had  seen  A.  and  B.  gaming,  then  thejr 
could  be  called  as  witnesses  to  prove  that  peti- 
tioner was  at  the  same  time  engaged  in  gaming. 
It  will  he  seen  that  this  illustration  assumes  a 
case  outside  the  protection  of  the  Constitution 
itself,  as  most  liberally  interpreted.  The  court, 
in  the  case  of  Peopie  v.  Kelly,  supra,  speaking 
on  this  possibility,  says:  "But  neither  the  law 
nor  the  Constitution  is  so  sedulous  to  screen  the 
guilty  as  the  argument  supposes.  If  a  man 
cannot  give  evidence  upon  the  trial  of  another 
person  without  disclosing  circumstances  which 
will  make  his  own  guilt  apparent,  or,  at  least, 
capable  of  proof,  though  bis  account  of  the 
transaction  should  never  be  used  as  evidence, 
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it  is  the  misfortune  of  his  condition,  and  not 
any  want  of  humanity  in  the  law." 

Keferring  again  to  the  opinion  of  McGirk, 
Ch,  J.,  in  case  of  Ward  v.  State,  supra,  his 
•concluding  observations  meet  directly  the  point 
here  urged:  ''But  in  this  case  it  is  said,  if  the 
witness  is  bound  to  tell  who  bet  at  the  game, 
without  meaning  himself,  then  those  persons 
who  are  named  will  be  examined  as  to  the  fact 
whether  he  bet;  and,  if  the  witness  is  not  com- 
pelled to  name  who  did  bet,  then  they  will  re- 
main unknown  to  the  grand  jury,  and  cannot 
be  examined  whether  the  witness  bet.  I  un- 
derstand this  doctrine  to  be  grounded  more  on 
the  fear  of  retaliation  than  on  any  sound  prin- 


ciple of  law.  Will  the  law  permit  a  man  to 
keep  offenses  and  offenders  a  secret,  lest  the 
offenders  should  in  their  turn  give  evidence 
against  him?"  We  think  the  protection  of  the 
statute  CO- extensive  with  that  intended  to  be 
afforded  by  the  Constitution.  We  are  sup- 
ported in  this  conclusion  by  the  following 
cases,  and  others  cited  in  83  Cent.  L.  J.  868, 
construing  like  statutes:  State  v.  Quarles,  18 
Ark.  307;  Kneeland  v.  Stflte,  82  Ga.  897;  Wil- 
kins  y.  Malone,  14  Ind.  158;  Be  Counadman, 
44  Fed.  Rep.  268. 

Ordered  that  petitioner  be  remanded  to  cue- 
tody. 

All  concur. 
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Henrietta   A.   LOUGHEED,  Appt., 

BYKEMAN'S  BAPTIST   CHURCH  AND 
SOCIETY,  Impleaded,  etc.,  Beept. 

I N.Y J 


An  nnineorpor&ted  church  to  which  at 
the  death*'  of  testator's  wife*  to  whom 
a  life  estate  is  givenf  property  is  de- 
vised for  use  as  a  parsonage  only,  to  revert  to 
testator^s  heirs  if  such  use  ceases,  may  take  the 
property  if  it  becomes  incorporated  before  her 
death,  as  the  devise  does  not  vest  until  that  time. 

(December  1, 1801.) 

APPEAL  by  plaintiff  from  a  judg:ment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  jud^ent  of 
a  Special  Term  for  Putnam  County  in  favor 
of  defendants  in  an  action  brought  to  obtain 
partition  of  certain  land  owned  by  Amos  C. 
Dykeman,  deceased,  and  by  him  devised  to  the 
defendant  church;  the  partition  being  claimed 


upon  the  ground  that  the  devise  was  void. 
Affirmed. 


Statement  by  Peckham*  J.: 

The  action  was  brought  to  partition  certain 
real  estate  in  Putnam  County  among  the  heirs 
of  one  Amos  Dykeman,  who  died  April  17, 
1882.  The  plaintiff  alleged  in  her  complaint 
that  she  was  the  owner  in  remainder  of  the 
real  estate  in  question  as  a  tenant  in  common 
with  another,  subject  to  the  life  estate  therein 
of  the  widow  of  the  deceased,  Dykeman,  and 
notwithstanding  the  apparent  devise  of  such 
real  estate  by  the  decedent  to  another.  This 
apparent  devise  the  plaintiff  alleged  was  void, 
and  the  allegations  m  her  complaint  brought 
her  within  the  provisions  of  sections  1538  and 
1587  of  the  Code  of  Civil  Procedure.  The  tesn 
tator  at  the  time  of  his  death  left  a  widow, 
Iva  Jane  Dykeman;  also  the  plaintiff,  who  was 
his  niece;  and  the  defendant  Laura  A.  Mabie, 
his  sister;  the  niece  and  sister  being  the  sole 
heirs-at-law.  He  left  a  will,  which  was  dulj 
admitted  to  probate,  by  which  he  gave  to  his 


NOTB. —SiTect  of  etitmequent  incorporation  to  make 
valid  a  gift  to  an  unincorporated  aeaodation. 

The  capacity  of  an  unincorporated  society  to 
take  a  particular  charitable  bequest  cannot  be 
enlarged  by  statute  after  the  testator^s  death. 
Oreen  r.  Allen,  6  Humph.  ITO;  Rhodes  v.  Rhodes, 
88  Tenn.  687. 

Nor  by  its  becoming  incorporated  after  his  death. 
State  V.  Warren,  28  Md.  388;  Lutheran  Reformed 
Church  V.  Moolr.  i  Redf .  518;  Ruth  v.  Oberbrunner, 
40  Wis.  288;  Owens  v.  Missionary  Soc.  of  M.  E. 
Church,  14  N.  Y.  880,  67  Am.  Dec.  100;  White  v. 
Howard,  46  N.  Y.  144;  Re-  Roman  Catholic  Soc.  4 
Lans.  14. 

As  apparent  exceptions  to  the  above  authorities, 
are  American  Bible  Soc.  v.  Wetmore,  17  Conn.  181; 
Zimmerman  v.  Anders,  6  Watts  &  S.  218,  40  Am. 
DecSfiS. 

Also  that  a  gift  in  trust  to  establish  a  school, 
without  providing  for  its  incorporation,  may  au- 
thorize the  trustees  to  become  incorporated  if  that 
Is  not  inconsistent  with  the  trust  Sanderson  v. 
White,  18  Pick.  828, 29  Am.  Dec.  501. 

And  that  a  grant  to  trustees  for  the  use  and 
benefit  of  a  church  to  be  organized  may  be  upheld 
on  its  subsequently  coming  into  existence  and  be- 
coming incorporated.  Miller  v.  Chittenden,  2  Iowa, 
815,  alTd  on  rehearing,  4  Iowa,  68. 

But  it  is  to  be  observed  that  in  Pennsylva- 
nia, Massachusetts  and  Iowa,  the  decisions  uphold 
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also  gifts  to  unincorporated  charitable  associations 
which  do  not  become  at  any  time  incorporated, 
and  in  the  Connecticut  case  the  court  declares  that 
such  gifts  will  be  upheld  In  equity  although  not 
good  at  law. 

In  most  if  not  all  of  the  above  cases  the  gift  was 
made  without  providing  for  or  contemplating  any 
future  incorporation. 

By  analogy  the  following  decisions  as  to  corpora- 
tions may  be  important : 

The  subsequent  amendment  of  the  charter  of  a 
corporation  which  was  not  authorized  to  take  a 
devise  at  the  death  of  the  testator  can  Impart  no 
vitality  to  the  devise.  White  v.  Howard,  46  N.  Y. 
144. 

A  corporation  not  authorized  to  take  real  estate 
by  devise  at  the  death  of  a  testator  cannot  take  a 
contingent  remainder  under  his  will,  although  It 
had  been  given  power  by  statute  before  such  con- 
tingency happened  to  take  by  devise,  where  tes- 
tator did  not  contemplate  that  any  additional 
capacity  should  be  conferred  upon  the  devisee. 
Leslie  V.  Marshall,  31  Barb.  660. 

But  a  corporation  which  had  no  power  to  take  a 
legacy  at  the  time  of  testator's  death,  but  had  been 
given  authority  to  take  It  before  the  time  of  its 
vesting,  which  was  at  the  expiration  of  a  hfe 
estate,  is  entitled  to  it.  Plymouth  Soo.  v.  Hep- 
bum,  67  Hun.  161.  Compare  Shipman  v.  'Rollins, 
infra. 


1891. 


LouGHBED  y.  Dtkehan'b  Baptist  Church  Aia>  Socibtt. 


411 


wife  the  use  of  all  his  leal  estate  during  her 
natural  life.  The  second  paragraph  of  bis 
will  is  as  follows:  ** Second.  At  the  death  of 
my  wife  I  give  and  devise  all  that  part  of  my 
real  estate  situate  in  the  said  town  of  South- 
east, which  lies  southerly  of  the  new  road  lead- 
ing westerly  from  Dykeman's  Station,  past  the 
dwelling-house  of  Coles  B.  Fowler,  to  the  Bap- 
tist Church  and  Society  of  Dykeman  Station, 
to  be  used  by  said  church  and  society,  as  a 
parsonage  forever;  and  whenever  said  society 
ceases  to  use  the  same  as  a  parsonajre  the  same 
shall  revert  to  my  heiro-at  law.  The  real  es- 
tate so  intended  as  a  parsonage  includes  my 
1>resent  dwelling-house  and  dghty  acres  of 
and,  more  or  less.'*  The  widow  took  posses- 
sion of  the  real  estate  uix>n  the  death  of  the 
deceased,  and  was  still  in  possession  at  the  time 
of  the  commencement  of  this  action.  The 
church  organization  known  as  the  "Baptist 
Church  and  Society  of  Dykeman's  Station" 
was  organized  about  1866,  and  the  deceased 
was  a  member  of  the  society,  and  contributed 
to  its  support;  and  it  continued  to  exist  as  a 
church  organization  up  to  May,  1889,  when  it 
became  incorporated  under  the  name  of  the 
"Dykeman's  Baptist  Church  and  Society," 
and  it  is  the  same  organization  as  is  mentioned 
in  the  second  paragraph  of  the  will  of  the  de- 
ceased. 

Mr.  Frederic  S.  Bamuniy  for  appellant: 

A  will  does  not  take  effect  until  the  testator's 
death,  and  then,  if  his  property  is  not  legally 
•devised  or  bequeathed,  no  title  vests  for  a  single 
moment  in  the  devisee  or  legatee,  but  it  vests 
instantly  in  the  heir  or  next  of  kin. 

Be  AfcGraw,  2  L.  R.  A.  887,  111  N.  Y.  110. 

The  words  "after"  and  "upon  the  death"  of 
my  wife,  and  like  words,  "do  not  makeacon- 
tin^ncy,  but  merely  indicate  when  the  re- 
mainder shall  take  effect  in  possession,  the  com- 
mencement of  the  enjoyment  of  the  estate." 

Livingston  v.  Oreene,  52  N.  Y.  118. 

Adverbs  of  time,  in  a  devise  of  a  remainder 
limited  upon  a  particular  estate  determinable, 


on  an  event  which  must  necessarily  happen, 
are  construed  to  relate  merely  to  the  time  of 
the  enjoyment  of  the  estate  and  not  to  the  time  • 
of  its  vesting  in  interest. 

Moore  v.  Lyont^  25  Wend.  144;  Jarman, 
Wills,  5th  AnL  ed.  885;  Bkipman  v.  BoUine,  98 
N.  Y.  824;  Marx  v.  McOlynn,  88  N.  Y.  868; 
Owens  V.  Missionary  Soe.  of  M,  E,  Church,  14 
N.  Y.  880.  67  Am.  Dec.  160. 

Where  bequests  are  made  to  unincorporated 
societies,  incapable  of  taking  the  title,  a  subse- 
quent incorporation  will  not  vitalize  a  bequest 
which  was  void  at  the  time  it  was  made. 

BurriU  v.  Boardman,  48  N.  Y.  260,  3  Am. 
Rep.  694. 

'The  devise  in  Dykeman's  will  was  immedi- 
ate, and  designed  to  become  vested  on  the  de- 
cease of  the  testator,  and  as  the  society  was 
unincorporated  the  devise  was  void,  and  the 
remainder  vested  at  once  in  the  heirsat  law, 
and  after  having  so  vested  their  title  could  not 
be  disturbed  or  devested  by  means  of  the  sub- 
sequent action  of  the  society. 

ShertMod  v.  American  Bible  Soc.  1  Keyes,  561 ; 
Baseom  v.  Albertson,  84  N.  Y.  584;  White  v. 
Hoy>ard,  49  N.  Y.  144;  Holmes  v.  Mead.  52  N. 
Y.  882;  Re  Abbott,  8  Redf.  308;  McKeon  v. 
Kearney,  57  How.  Pr.  849:  First  Presbyterian  \ 
Soc.  V.  Botten,  21  Hun,  389;  Downing  v.  Mar- 
shall, 28  N.  Y.  866,  80  Am.  Dec.  290;  Belts  v. 
Belts,  4  Abb.  N.  C.  817;  Leslie  v.  Marshall,  81 
Barb.  560;  Philadelphia  Baptist  Asso.  v.  Hart, 
17  U.  8.  4  Wheat.  1, 4  L.  ed.  499;  Inglisv.  Sail^ 
ors  Snug  Harbw,  28  U.  S.  8  Pet.  99,  7  L.  ed. 
617;  Owens  v.  Missionary  Soe,  ofM.  E.  Church, 
14  N.  Y.  880,  67  Am.  Dec.  160;  BurnU  v.  Board- 
man,  48  N.  Y.  260,  8  Am.  Rep.  694;  Re  Me- 
Grow,  2  L.  R.  A.  387,  HI  N.  Y.  112. 

When  legacies  are  payable  in  the  future, 
without  condition  annexed  or  any  expressed 
intention  of  the  testator  to  the  contrary,  wheth- 
er t  Ley  are  of  personal  property  or  real  estate 
directed  to  be  sold  to  discharge  them  they  vest 
at  the  death  of  the  testator. 

Belts  v.  BetU,  4  Abb.  N.  C.  387;  Su>eet  v. 
Chase,  2  N.  Y.  78;  Loder  v.  Hatfield,  71  N.  Y. 


Subflequent  relocmrporation  may  give  capacity 
to  take  a  trust  for  a  charitable  use  as  an  ezeoutory 
devifi«  under  a  wUl,  thougrh  at  testator^s  death  the 
corporation  had  no  legal  capacity  to  take.  Mo- 
iDtlre  V.  Zanesvllle  Can.  &  tifg.  Co.  9  Ohio,  2CB,  84 
Am.  Dec.  436. 

Future  incorporation  provided  for  or  eontemplaUd. 

A  demise  to  a  charity  on  its  subsequently  becoming 
Incorporated  Is  valid.  IngUs  v.  Sailors  Snug  Har- 
bor, ft)  U.  8.  8  Pet.  90, 7  L.  ed.  616;  Jones  v.  Haber- 
sham, 107  U.  S.  174, 27  L.  ed.  401;  Ould V.Washington 
Hospital,  96  U.  B.  308, 24  L.  ed.  460;  Field  v.  Drew 
Theolog.  Sem.  41  Fed.  Rep.  871. 

A  gift  by  will  to  purchase  grounds  and  build  a 
college  to  be  incorporated  is  valid.  Atty-Oeo.  v. 
Downing,  Ambl.  671;  Atty-Gen.  v.  Bowyer,  8  Yes. 
Jr.  714. 

The  New  York  oases  state  the  doctrine  with  a 
limitation  as  follows:  a  bequest  for  a  charity  to  be 
incorporated  within  the  period  allowed  for  the 
vesting  of  future  estates  is  valid.  Burrlll  v.  Board- 
man,  48  N.  Y.  864, 8  Am.  Rep.  694;  Holmes  v.  Mead, 
fle  N.  Y.  882. 

This  is  explained  by  the  fact  that  in  New  York 
the  rule  against  perpetuities  applies  to  charities,  as 
It  does  in  other  cases. 

But  a  bequest  to  trustees  to  be  appointed  by  a 
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court,  to  found  and  establish  an  institution  for  the 
education  of  females,  but  with  no  time  limited 
therefor,  is  not  valid  because  there  is  no  compe- 
tent donee.    Bascom  v.  Albertson,  34  N.  Y.  684. 

A  bequest  to  an  unincorporated  aasociation  which 
does  not  vest  until  the  death  of  testator*s  widow, 
and  which  shows  that  he  had  in  contemplation  the 
future  incorporation  of  the  association,  is  valid  if 
the  iooorporation  takes  place  during  the  widow^s 
life.  8hipman  v.  Rollins,  96  N.  Y.  811.  (This  de- 
cision, it  will  be  seen,  is  very  nearly  like  that  in  the 
main  case  above.) 

A  devise  to  establish  a  home  for  destitute,  aged 
and  infirm  women,  directing  the  trustees,  if  they 
think  best,  to  become  incorporated,  is  valid  under 
Md.  Act  1888,  chap.  248,  %  2,  declaring  that  uncer- 
tainty as  to  the  donees  shall  not  defeat  a  charitable 
devise  wh^re  the  death  of  the  testator  was  after 
the  passage  of  the  Act,  although  the  will  was  made 
prior  thereto.    Chase  v.  Stockett,  76  Md.  286. 

A  bequest  to  a  corporation  which  is  im powered 
to  take  it  in  trust  for  a  school  to  be  created  aod 
incorporated  is  valid.  Kinnaird  v.  Miller,  26  Oratt. 
107. 

The  general  question  of  the  validity  of  a  gift  for 
charity  to  an  unincorporated  association  on  which 
the  authorities  are  in  conflict  wiU  be  treated  in  a 
future  note.  B.  A.  R. 
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100:  Warner  v.  Durant,  76  N.  Y.  188;  Maniee 
V.  Maniee,  43N.Y.808;  rhiladelphia  Baptist 
•  Asm,  ▼.  Hart,  17  U.  S.  4  Wheat.  27,  4  L.  ed. 
506.  See  DaCosta  v.  Bas$,  48  Hun,  82;  SneU 
V,  Tuttle,  44  Hun,  331;  C&it  v.  BoUton,  44 
Hun,  548. 

A  very  clear  intention  must  be  indicated  in 
order  to  postpone  the  vesting. 

Mitchell  V.  Knapp,  54  Hun,  508;  ife  Malum, 
98  N.  Y.  872;  Avery  v.  Eterett,  1  L.  R.  A.  264, 
110  N.  Y.  817;  Hay  net  v.  SJierman,  51  Hun, 
585;  4  R.  S.  8th  ed.  2482,  §  18;  Mack  v.  Wil- 
liams, 51  Hun.  288;  Searles  v.  Brace,  19  Abb. 
N.  C.  10:  American  Bible  Sor.  v.  American  Col. 
8oc.  50  Hun.  197. 

A  will  takes  effect  at  the  death  of  the  testa- 
tor where  there  is  no  contingency  provided  for 
in  the  will. 

Manice  v.  Maniee,  48  N.  Y.  808. 

The  mere  presence  of  a  provision  that  the 
estate  shall  revert  to  the  grantor  will  not  cause 
a  conditional  limitation  to  be  construed  as  a 
condition. 

Henderson  v.  Hunter,  59  Pa.  886. 

If  this  devise  over  to  the  heirs  of  the  testator 
is  a  conditional  limitation,  it  is  surely  void  as 
beins:  too  remote.  If  a  limitation  over  is  void 
by  reason  of  remoteness,  it  places  all  prior  gifts 
in  the  same  situation  as  if  the  devise  over  bad 
been  wholly  omitted. 

If  incorporated  at  the  death  of  the  testator, 
the  society  would  have  taken  a  fee  simple  ab- 
solute subject  to  the  life  estate  of  testator's 
widow 

1  Jarman,  Wills,  200.  788;  Lewis.  Perp.  657; 
2  Bl.  Com.  156;  4  Kent,  Com.  180;  Co.  Litt. 
206cr,  206ft,  223a;  Brattle  Square  Chutch  Propra. 
V.  Grant,  8  Gray,  142.  6iJ  Am.  Dec.  725;  1 
Sharawood,  L.  C.  168;  Storrs  Agr.  School  v. 
Whitney,  3  New  Eng.  Rep.  573.  54  Conn.  345; 
Wells  V.  Heoth,  10  Gray,  17:  Society  for  Pro- 
moting Theological  Education  v.  Atty-Oen.  136 
Mass.  285. 

Mr,  Abram  J.  Miller*  lor  respondent: 

It  was  no  doubt  the  intent  of  the  testator 
that  both  parts  of  the  estate  should  vest  at  the 
same  time,  and  clearly  this  time  was  upon  the 
death  of  the  widow.  It  is  equally  clear  that 
there  should  be  no  vesting  of  any  estate  until 
the  death  of  the  widow. 

The  whole  instrument  should  be  construed 
together  to  determine  the  intent  of  the  testator. 

Ooel>el  V.  Wolf,  118  N.  Y.  405;  Eteritt  v.  Ev- 
eritt,  29  N.  Y.  67:  Warner  v.  Durant,  76 N.  Y. 
188;  Leake  v.  Robinson,  2Meriv.  868;  Smith  v. 
Edwards,  88  N.  Y.  92. 

The  bequests  t>f  the  latter  clause  of  the  will 
do  not  and  cannot  vest  until  the  death  of  the 
widow,  when  the  land  is  to  be  sold. 

Vincent  v.  Neiohouse,  B8  N.  Y.  605;  Warner 
V.  Durant,  76  N.  Y.  186;  Patehen  v.  Patehen, 
121  N.  Y.  482. 

The  incorporation  of  the  society  previous  to 
the  death  of  the  testator's  widow  enables  it  to 
take  under  the  will. 

Holmes  v.  Mead,  62  N.  Y.  882;  BurriU  v. 
Boardman,  48  N.  Y.  254,  8  Am.  Rep.  694; 
Shipman  v.  Bollins,  98  N.  Y.811;  Plymouth 
Soc.  V.  Hepburn,  57  Hun,  161. 

Peckham*  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiff  maintains  that  the  devise  to 
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the  Baptist  Church,  as  set  forth  in  the  second 
clause  of  the  will  of  Dykeman,  deceased,  ia 
void,  because  the  testator,  by  the  language 
used  in  the  will,  intended  to  vest  in  the  above- 
mentioned  church,  immediately  upon  bis  death , 
the  portion  of  the  real  estate  mentioned  bv  him. 
and  of  which  he  died  seised,  subject  to  the  life 
estate  of  his  wife;  and  that,  as  the  church  was 
at  the  time  of  the  death  of  the  testator  an  un- 
incorporated organization,  and  unable  to  take 
property  by  devise,  the  devise  itself  was  void, 
and  the  property  descended  to  the  heirs-at-law 
of  the  testator.  The  question  is  primarily  one 
as  to  the  intent  of  the  testator.  Did  he,  bv  the 
language  he  used,  intend  to  vest  the  title  to 
the  portion  of  his  estate  described  by  him  ta 
the  church  at  the  moment  of  bis  death,  or  did 
he  intend  that  such  vesting  should  not  take 
place  until  the  death  of  his  wife?  If  he  in- 
tended that  it  should  at  once  vest  in  the  church 
society  the  devise  is  void,  for  at  that  time  the 
society  was  not  incorporated,  and  was  unable 
to  take  under  the  will.  What  his  intention 
was  must  of  course  be  discovered  from  a  peru- 
sal of  the  language  used  b}*  him  in  the  will  it- 
self. It  is  urged  that  if  at  the  death  of  the 
testator  the  real  estate  at  once  vested  in  the 
heirs-at-law,  it  becomes  of  no  importance 
whether  thereafter  or  prior  to  the  death  of  the 
widow  the  church  should  become  incorporated, 
and  thereby  rendered  capable  of  taking  prop- 
erty by  devise.  The  property,  having  once 
vested  in  the  heirs,  could  not,  it  is  claimed,  be 
thereafter  devested,  and  go  to  the  incorporated 
church  upon  the  death  of  the  wife.  Cases  are 
cited  by  counsel  for  appellant  which  he  saya 
uphold  this  contention.  The  most  that  is  de- 
cided in  any  of  the  cases  be  has  called  our  at- 
tention to  is  that,  when  the  testator  intends 
that  the  devise  or  bequeath  shall  vest  in  the 
devisee  or  legatee  at  once  upon  his  own  death, 
although  to  be  enjoyed  in  possession  at  some 
future  time,  if  at  the  decease  of  the  testator 
the  devisee  or  legatee  is  incapable  of  takings 
the  devise  or  bequest  is  void,  and  the  devisee 
or  legatee  cannot  thereafter  take,  even  though 
capable  of  taking  when  the  period  of  enjoy- 
ment would  otherwise  have  arrived. 

The  very  question  to  be  here  decided  is. 
When  does  the  devise  vest  in  the  devisee?  If 
it  were  intended  that  it  should  vest  immedi- 
ately upon  the  death  of  the  testator,  then  we 
cansay  that,  on  account  of  the  inability  of  the 
devisee  to  take  at  that  time,  the  devise  was 
void,  and  the  land  would  go  to  and  vest  in  the 
heirs-at-law,  unless  otherwise  provided  in  ibe 
will;  and,  once  having  unconditionally  vested, 
the  subsequent  capacitv  to  take  on  the  part  of 
the  devisee  would  not  devest  the  property  from 
the  heirs.  I  have,  however,  been  unable  to 
find  any  case  which  holds  that  a  testator  may 
not  so  provide  for  the  future  vesting  of  the  title 
to  real  estate  in  his  devisee  that  in  the  mean 
while  it  will  vest  in  his  heirs  by  operation  of 
law,  subject  to  be  devested  upon  the  happen- 
ing of  a  contingency  subsequent  to  his  death, 
and  provided  tor  in  the  will.  If  the  testator 
had  in  so  many  words  devised  his  real  estate 
to  his  wife  for  life,  and  remainder  in  fee  to  his 
heirs-at-law,  but  if.  at  the  death  of  bis  wife, 
the  Dykeman's  Baptist  Church  should  then  be 
a  duly  incorporated  society,  capable  of  taking 
property  by  devise,  then,  in  that  case,  he  de- 
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vised  the  real  estate  to  it  to  use  the  same  as  a 
parsonage,  etc.,  can  there  be  any  doubt  that 
the  church,  although  unincorporated  at  the 
death  of  the  testator,  yet,  if  incorporated  at 
the  time  of  the  death  of  the  wife,  would  take 
the  property  devised?  The  principle  decided 
in  Bvrrill  v.  Boardman,  48  N.  Y.  254,  8  Am. 
Rep.  094,  and  Shtpman  v.  Bollins,  98  N.  Y. 
811,  upholds  such  a  devise.  A  fee  may  be  de- 
vested upon  the  happening  of  a  certain  event 
provided  for  by  the  testator.  Leonard  v.  Burr^ 
18  N.  Y.  96.  Although  such  words  are  not 
made  use  of,  if  from  the  whole  language  of  the 
will  and  the  implications  which  naturally  arise 
therefrom  the  intention  of  the  testator  appears 
to  have  been  to  vest  the  estate  in  the  devisee 
at  his  wife's  death,  and  not  before,  and  if  the 
devisee  at  that  time  shall  be  able  to  take,  we 
'  think  the  devise  is  valid,  and  the  judgment 
rou8t  be  affirmed.  This  would  leave  the  title 
to  the  remainder  of  the  estate,  from  the  time 
of  the  death  of  the  testator  to  that  of  his  wife, 
in  the  heirs  of  the  testator,  subject  to  be  de- 
vested if  at  her  death  the  devisee  were  an  ex- 
isting corporation.  The  question  then  recurs, 
When  does  the  estate  vest?  As  was  well  said 
by  the  learned  judge  in  delivering  the  opinion 
of  the  court  below  in  this  case,  the  devise  here- 
in is  of  such  a  nature  that  the  devisee  could 
not  alien  or  dispose  of  it;  certainly  not  in  the 
life-time  of  the  tenant  for  life.  The  property 
was  devised  provided  it  should  be  used  as  a 
parsonage  by  the  church  society,  and,  if  the 
feociety  ceased  to  use  it  as  such,  the  property 
was  to  revert  to  the  testator's  heirs-atlaw;  ana 
thus  it  is  clear  the  testator  never  intended  the 
devisee  should  have  any  possible  benelit  from 
the  devise  until  his  wife's  death.  The  right 
of  property  and  the  right  of  enjoyment  were 
to  come  into  being  together,  and  there  could 
be  no  right  of  property  separated  from  the 
right  of  enjoyment.  It  seems  to  me  that,  as 
the  testator  only  contemplated  that  the  society 
should  have  the  ri^ht  to  use  this  property  after 
the  death  of  his  wife,  and  then  only  as  a  par- 
sonage, and  that  when  it  ceased  to  be  used  as 
such  the  land  should  revert  to  the  heirs  of  the 
testator,  he  meant  that  the  estate  should  not 
vest  until  the  death  of  the  wife.  If  at  that 
time  the  society  could  take,  it  was  all  that  was 
necessary.  It  may  he  the  testator  did  not  con- 
template the  necessity  of  an  incorporation  of 
bis  devisee.  He  intended,  as  we  must  assume, 
to  make  a  valid  devise,  and  to  that  end  he  in- 
tended and  supposed  that  his  devisee  should 
and  would  be  capable  of  taking  the  devise  when 
the  time  came,  and,  if  anything  were  neces- 
sary to  be  done  before  that  time  arrived  in  or- 
der to  render  itself  capable  of  taking,  it  must 
be  presumed  the  testator  intended  it  should  be 
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done.  Hence,  if  the  formation  of  a  corpora- 
tion were  a  condition  precedent  to  the  possibil- 
ity of  the  vesting  of  the  estate  under  the  devise, 
it  would  follow  that  the  formation  of  such  cor- 
poration was  not  outside  of  or  counter  to  the 
intention  of  the  testator.  Construing  his  in- 
tention from  the  language  used  in  the  will  to 
be  that  the  estate  should  not  vest  in  the  devisee 
until  the  death  of  his  wife,  it  would  in  the 
meantime  vest  in  the  heirs;  and  if,  upon  the 
death  of  the  wife,  there  is  a  devisee  capable  of 
taking,  the  estate  is  devested  from  the  heirs 
and  passes  to  the  devisee.  The  law  provides 
for  this  to  exactly  the  same  extent  as  if  the  tes- 
tator had  conveyed  the  fee  in  so  many  words 
to  the  heirs  upon  the  conditions  mentioned. 
The  learned  counsel  for  the  appellant  has  cited 
some  cases  where  the  language  used  as  to  the 
time  of  enjoyment  of  the  devise  was  much  the 
same  as  that  used  here,  and  where  it  had  been 
held  that  the  testator  meant  that  the  devise  or 
bequest  should  vest  in  the  devisee  or  legatee  at 
once,  and  simply  the  actual  enjoyment  in  pos- 
session be  postponed  to  a  future  time.  But  the 
limitations  as  to  the  future  enjoyment  and  pos- 
session of  this  real  estate  by  the  church  are  of 
such  a  nature  as  to  clearly  distinguish  this  case 
from  all  the  others  cited  by  counsel.  Gener- 
ally it  may  be  said  that  the  language  as  to  the 
time  of  enjoyment  as  used  here  would  be  re- 
garded by  the  courts  as  causing  a  vesting  of 
the  estate  immediately  upon  the  death  of  the 
testator.  The  counsel  for  the  appellant  also 
claims  the  condition  upon  which  the  devise 
was  made  was  void,  and  that,  therefore,  no 
argument  can  be  drawn  as  to  the  intended  post- 
ponement of  the  vesting  until  the  death  of  the 
wife,  founded  upon  the  inability  of  the  devisee 
to  deal  with  the  estate  as  a  vested  one.  If  we 
were  to  assume  the  invalidity  of  the  condition, 
still  the  time  when  the  devise  would  vest  would 
not  be  thereby  affected.  It  would  still  be  a 
question  of  intention  on  the  part  of  the  testa- 
tor, and  upon  that  question  even  a  void  pro- 
vision in  a  will  may  be  looked  to  for  light.  It 
would  still  appear  the  testator  intended  the 
devisee  to  take  no  interest  in  the  land,  except- 
ing upon  the  condition  and  for  the  purpose 
and  at  the  time  expressed  by  him;  and  that  in- 
tention would  still  be  entitled  to  the  same 
weight  as  if  the  condition  were  legal.  We  are 
of  the  opinion  that  the  devise  does  not  vest  the 
estate  in  the  devisee  until  the  death  of  the  wife 
of  the  testator,  and  if  at  that  time  the  devisee 
shall  be  in  existence,  and  capable  of  taking,  it 
will  take  the  estate  under  the  devise. 

The  devise  is  therefore  not  void,  and  the 
judgments  of  tite  special  and  general  terms  must 
he  affirmed,  with  costs. 

All  concur. 
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Rhode  Islakd  Sufkemb  Court. 


Nov.^ 


RHODE  ISLAND  SUPREME  COURT. 


Arabella  T.  PARKER,  Exrx.  of  Charles  W. 
Parker,  Deceased, 

V. 

PROVIDENCE  &  STONINGTON  STEAM- 
SHIP CO. 

( K.I ) 

The  power  of  an  ezeeator  or  administra- 
tor to  compromise  disputed  claims  ap- 
plies to  a  purely  statutory  cause  of  action  for 
causiuK  the  death  of  the  intestate  to  be  brought 
for  the  use  of  his  widow  and  next  of  kin. 

(November  21, 1891.) 

ACTION  to  recover  damages  for  personal 
injuries  resulting  in  death  and  alleged  to 
have  been  caused  by  defendant's  negligence. 
On  demurrer ,to  plea  in  bar  of  a  settlement  and 
receipt  of  plaintiff  in  full  of  all  demands  by 
reason  of  the  injury  complained  of.  Demur- 
rer (ycerruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Steplien  A.  Cooke*  Jr.,  Louis 
L.  An^ell,  W.  C.  Parker  and  W.  M. 
Bntler  for  plaintiff. 

Mr.  Walter  B.  Vincent,  for  defendant: 

A  similar  statute  in  Tennessee  is  permissive 
like  ours. 

Tenn.  Code  1872,  §§  2291.  2292. 

In  Stephens  v.  Nashville,  C.  <fc  8t,  L.  B.  Co,, 
10  Lea,  448,  it  was  held  that  when  suit  was 
brought  under  this  statute  by  the  widow  of  the 


deceased  she  had  the  right  to  compromise  or 
settle  the  suit,  as  she  might  see  fit,  without  the 
consent  of  the  ^ardian  of  the  child  of  the  de- 
ceased, and  against  the  consent  of  her  attorney. 

While  §32,  chap.  184,  of  Pub.  Slat.,  specifi- 
cally authorizes  executors  and  administrators 
to  compromise,  it  is  simply  intended  to  afford 
them  additional  protection  and  not  in  any 
manner  to  take  away  or  abridge  their  common- 
law  riflrhts 

Mass.  Gen.  Stat.  chap.  101,  §  10,  or  1882, 
chap.  142,  §  12;  Croswell,  Exrs.  &  Admrs. 
§  433;  Chadbourn  v.  Chadbovm,  9  Allen,  178; 
Wood  V.  Tunhieliff,  74  N.  Y.  38;  Chouteau  v. 
Suydam,  21  N.  Y.  179;  Chase  v.  Bradiey,  26 
Me.  581;  Murray  v.  Blatcliford,  1  Wend.  583» 
19  Am.  Dec.  537. 

Tillinghast,  J.,  delivered  the  opinion  of 
the  court: 

After  the  overruling  of  tJie  defendant's  de- 
murrer to  the  plaintiff's  declaration  in  this  case 
(Index  IL  24)  the  defendant  pleaded  the  fol- 
lowing release  in  bar  of  said  action: 

"New  Bedford,  Mass.,  July  16, 1889. 
"Received  from  the  Providence  &  Stoning- 
ton  Steam-Boat  Co.  the  stun  of  one  (1)  thousand 
dollars,  the  same  being  in  full  settlement  of 
all  claims  and  demands  which  I,  as  executrix 
of  the  last  will  and  testament  of  Charles  W. 
Parker,  deceased,  and  as  legatee  named  in  said 
will,  may  have  acainst  the  Providence  &  Ston- 
ington  Steam-Ship  Co.,  its  agents  and  servants, 


Note.— Cowpronitee  or  rdeaae  hy  personal  repre- 
sentatives of  elaim  due  the  estate. 

The  executor  is  considered  as  completely  repre- 
sentin^r  the  testator.  Hudson  v.  Hudson,  1  Atk. 
460. 

At  common  law  an  executor  or  administrator  had 
the  same  powers  over  the  personal  effects  and  es- 
tate of  his  decedent  that  the  latter  himself  had  at 
and  before  his  death.  Weyer  v.  Franklin  Second 
Nat.  Bank,  57  Ind.  198;  Whale  v.  Booth,  4  T.  R.  625. 

He  has  power  to  compound  the  debt.  DeDiemar 
V.  VanWagenen,  7  Johns.  411;  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151,  5  L.  ed.  562. 

To  make  settlement  and  compromise.  Boyd  v. 
Oflrlesby,  28  0ratt.  664;  Braxton  v.  Harrison,  11 
Gratt.  54:  Moulton  v.  Holmes,  57  Cal.  842;  Bruner^s 
App.  57  Pa.  52;  Wyman's  App.  13  N.  U.  18. 

To  release  debts.  Doug-lass  v.  Satterlee,  11  Johns. 
21;  Pierson  v.  Hooker,  8  Johns.  70;  Davenport  v. 
First  Con».  Soc.  83  Wis.  390;  Ewlng  v.  Handley,  4 
Litt.  346. 

May  release  or  discharge  at  pleasure  choses  in 
action  of  his  testator.    Chase  v.  Bradley,  S6  Me.  588. 

If  done  bona  fide.  Woolfork  v.  Sullivan,  28  Ala. 
548,  58  Am.  Dec.  806. 

And  he  acts  discreetly  and  in  good  faith.  Meeker 
v.  Vanderveer,  15  N.  J.  L.  882;  Rogers  v.  Hand,  88 
N.  J.  Eq.  275. 

In  Re  Scott,  1  Redf.  286,the  court  said  the  author- 
ity  of  an  executor  or  administrator  to  compound 
or  release  a  debt  has  never  been  questioned:  that 
an  executor  is  not  only  bound  to  compound  or  re- 
lease a  debt  when  the  interest  of  the  estate  requires 
it,  but  he  would  be  guilty  of  culpable  neglect  if  he 
should  fail  to  do  so  and  lose  the  debt. 

But  he  cannot  compromise  a  debt  due  from  him- 
self. DeCordova  v.  DeOordova,  41  L,  T.  N.  S.  45; 
Cook  V.  CoUingridge,  1  Jac.  607. 

HL.RA. 


Distinction  between  executors  and  administraton. 

At  one  time  a  distinction  was  attempted  to  be 
drawn  between  the  authority  of  an  executor  and 
an  administrator  which  denied  the  administrator 
certain  powers  possessed  by  the  executor. 

In  Jacomb  v.  Harwood,  2  Ves.  8r.  265,  Sir  John 
Strange  said  he  had  never  heard  it  questioned  that 
the  executor  has  entire  control  of  the  estate  and 
may  release  any  debt;  and  that  although  it  had 
been  questioned,  nevertheless  an  administrator 
stood  on  the  same  ground  as  the  executor. 

The  power  of  an  administrator  is  equal  to  tluit 
of  an  executor.  Murray  v.  Blatchford,  1  Wend. 
588,  19  Am.  Dec.  537. 

Effect  of  statutory  provisions. 

In  many  of  the  states  statutes  regulating  the 
compromising  of  claims  by  executors  or  adminis- 
trators are  said  not  to  have  taken  away  the  com- 
mon-law powers  of  personal  representatives. 
Moulton  v.  Holmes,  57  Cal.  848:  Wyman's  App.  18 
N.  H.  18;  Chouteau  v.  Suydam.  21  N.  Y.  179:  Chad- 
bourn  v.  Chadbourn,  9  Allen,  172:  Geiger  v.  Kaigler» 
9  S.  C.  426. 

But  in  some  of  the  States  the  statutes  have  sup- 
planted the  common-law  powers  and  taken  them 
away  completely.  ilStna  L.  Ins.  Co.  v.  Swayze,  80 
Kan.  120. 

Following  the  statutory  requirements  is  gener- 
ally an  additional  protection  to  the  executor  or 
administrator. 

Although  they  could  compromise  a  claim  or 

compound  a  debt  without  the  aid  of  the  statute, 

still  they  might  perhaps  be  held  responsible  for 

any  serious  error  In  judgment  in  so  doing,  which 

I  responsibility   the   statute   relieves  them  from. 

I  Chouteau  v.  Suydam,  21 N.  Y.  184^ 
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for  loes  of  life  in  consequence  of  the  collision 
on  the  14th  day  of  May,  1889,  between  the 
schooner  Nelson  Harvey  and  the  steamer 
Nashua,  owned  by  the  said  Providence  & 
Stonington  Steam-Ship  Co. ;  and  I  do  hereby 
covenant  and  agree,  to  and  with  said  company, 
that  no  suit  shall  at  any  time  be  brought  or 
prosecuted  against  said  company  therefor. 
"Arabelhi  T.  Parker,  Executrix. 
'•Witness:    Frank  N.  Howes." 

To  this  plea  the  plaintiff  has  demurred,  as 
follows :  *  *  And  the  said  plaintiff,  as  to  the  llrst 
plea,  or  plea  of  settlement  of  said  cause  of  ac- 
tion comes,"  etc.,  "when"  etc.,  "and  says  that 
the  said  plea,  and  the  matter  therein  contained, 
in  manner  and  form  as  therein  set  forth,  are  not 
su£Qcient  in  law  for  a  bar  to  said  action,  and  the 
said  plaintiff  is  not  bound  by  law  to  answer 
the  same,  because  said  ri^ht  of  action  is  given 
to  said  plaintiff  in  her  said  capacity  as  a  repre- 
sentative of  her  children  as  well  as  herself,  and 
is  not  included  in  the  powers  nven  by  statute 
to  administrators  to  compromise  claims  such 
as  appear  in  favor  of  ordinary  estates,  and  is 
such  a  claim  as  cannot  be  compromised  or  set- 
tled by  her  as  administratrix  without  concur- 
rence of  her  children,  if  of  age,  or  their  duly 
qualified  guardians  of  such  of  them  as  are 
minors,  and  this  she  is  ready  to  verify.  Where- 
fore, for  want  of  a  suflQcient  plea  in  this  behalf, 
she  prays  judgment  of  this  court,  and  that  said 
defendant  may  further  answer  the  said  declara- 
tion." 

The  only  question  raised  by  the  demurrer  is 
whether  an  executrix  has  the  power  to  com- 


promise and  settle  such  a  cause  of  action  as  is 
set  out  in  the  plaintiff's  declaration  without  the 
assent  of  the  next  of  kin. 

Pub.  Stat.  K.  I.  chap.  184,  §  82,  provides  as 
follows:  "Executors  and  administrators  may 
submit  to  arbitration  or  may  adjust  by  com- 
promise any  claims  in  favor  of  or  against  the  es- 
tates bv  them  represented,  in  the  same  manner 
and  wfth  the  same  effect  as  the  testator  or  in- 
testate might  have  done. "  The  defendant  con- 
tends that  this  statute  authorisses  the  plaintiff' 
in  her  said  capacity  to  compromise  and  settle 
a  claim  like  the  one  in  suit,  and  that,  having 
done  so.  as  set  up  in  the  plea  in  bar,  she  is  pre- 
cluded from  maintaining  her  action.  The  de- 
fendant further  contends  that  said  statute  is. 
simply  intended  to  afford  executors  and  ad- 
ministrators additional  protection,  and  not  ia 
any  manner  to  take  away  or  abridge  their  com- 
mon-law powers,  among  which  is  that  of  com- 
promising and  adjusting  disputed  claims  iui 
favor  of  or  against  the  estates  which  thev  rep- 
resent. The  plaintiff,  on  the  other  hand,  con- 
tends that  said  statute  does  not  confer  any  au- 
thoritv  upon  her  to  make  said  compromise, 
and  also  that  it  has  no  bearing  upon  the  case 
at  bar,  because  she  is  merely  a  representa- 
tive of  the  widow  and  next  of  kin,  and  sues 
exclusively  for  their  benefit,  the  damages  to  be 
recovered  not  being  assets  in  her  hands,  witl^ 
which  to  pay  the  debts  or  liabilities  of  the  tes- 
tator, but  to  go  to  the  widow  and  next  of  kin 
under  the  statute.  She  further  contends  that  the- 
action  is  brought  under  the  provisions  of  Pub. 
Stat.  R.  ].,  chap.  204,  g  15,  and  that  section  20 
of  said  chapter  has  no  application.     Said  sec- 


Bindina  effect  of  reieaae  or  compromiae. 

The  compromlfle  of  a  matter  in  dispute  is  a  suffi- 
cient consideration  for  a  contract  and  will  bind 
both  parties  when  made  and  entered  into  without 
fraud.    Long  v.  Shacklef ord,  25  Miss.  SOS. 

The  compromise  is  final  unless  Impeached  for 
fraud,  duress,  or  undue  influence.  Larue  v.  White, 
8  Dana,  46. 

No  bona  flde  dealings  with  bim  can  be  impeached 
—no  remedy  can  be  pursued  against  those  to  whom 
he  releases  or  with  whom  be  may  compound  a 
chose  in  action  unless  fraud  or  collusion  can  be 
Imputed  to  them.    Waring  v.  Lewis,  68  Ala.  831. 

Although  a  personal  representative  could  not 
lawfully  surrender  securities  on  real  estate  and 
take  in  place  thereof  personal  security  at  the  time 
iDSuffldent,  if  he  does  so  he  will  be  estopped  to 
afterwards  impeach  the  transaction.  Butler  v. 
Gaziam,  81  Ala.  408, 

Where  an  administrator  having  doubt  of  the 
ability  of  one,  to  whom  funds  of  the  estate  had 
been  loaned,  to  pay  the  amount  when  it  became 
due,  agreed  that  if  he  would  procure  funds  and 
make  a  payment  of  one  half  of  the  principal  and 
accrued  interest  two  months  before  the  maturity  of 
the  note,  he  would  release  him  from  all  liability  on 
the  note,  such  agreement  being  entered  into  in 
good  faith  and  fully  executed  by  the  debtor  pro- 
curing the  money,  which  he  did  not  hare,  this  wiU 
operate  as  a  discharge  of  the  indebtedness.  I^tta 
V.  Miller,  7  West.  Bep.  540, 100  Ind.  802. 

Where  at  the  trial  of  an  issue  as  to  the  existence 
of  a  debt  the  executor  with  the  approbation  of  the 
court  entered  into  a  compromise  which  subse- 
quently proved  to  be  improper  and  not  binding  on 
the  legatees,  the  court  refused  to  hold  the  execu- 
tor to  the  compromise  and  ordered  the  parties  to 
proceed  to  try  the  issue.  Legh  v.  Holioway,  8  Yes. 
Jr.  218. 

14  L.  B.  A 


In  Oalifomia  an  agreement  by  an  executor  or 
administrator  to  receive  in  full  satisfaction  of  a 
Judgment  in  favor  of  the  estate  an  amount  less 
than  is  due  thereon  Is  void.  Siddall  v.  Clark,  9^ 
CaL821. 

Effect  of  fraud  or  eoBusfon. 

As  appears  from  the  authorities  above  cited,  the^ 
release  will  only  be  binding  when  there  is  no  fraud 
or  coUusion,  and  it  Is  generally  stated  that  the  rep- 
resentative's acts  will  be  upheld. 

If  they  are  fair,  beneficial  to  the  estate,  and  free, 
from  fraud  or  misconduct.  Bailey  v.  Dllworth,  10- 
Smedes  &  M.  404,  48  Am.  Dec.  700;  Underwood  v. 
Sample,  70  Ind.  448. 

If  there  is  collusion  equity  may  relieve.  New-, 
land  V.  Champion,  1  Yes.  8r.  106;  Doran  v.  Simpson, 
4  Yes.  Jr.  666;  Alsager  v.  Rowley,  6  Yes.  Jr.  748. 

A  bill  may  be  filed  in  equity  to  set  aside  the  com-, 
promise  for  fraud.  Henry  County  v.  Taylor,  dfk 
Iowa,  269. 

Parties  interested  in  the  estate  may,  upon  a 
proper  case,  set  aside  an  arrangement  between  an> 
executor  and  debtor  for  the  settlement  or  satisfao-. 
tion  of  a  debt  without  actual  payment.  Gteiger  v.. 
Kaigler,  9  8.  C.  426;  Thomas  v.  Gage,  Harpers'  Eq. 
197. 

In  no  case  will  a  mere  release  without  considera^. 
tion  discharge  the  claim,  but  a  dispute  as  to  the 
validity  of  a  claim  is  both  a  good  and  valuable  con- 
sideration and  will  support  a  release  by  an  execu- 
tor or  administrator.  Higglnson  v.  Second  Nat. 
Bank  of  N.  Y.  60  Hun,  188. 

One  who  concerts  with  an  executor  by  fraud  to 
obtain  a  compromise  of  a  debt  owing  to  the  estate* 
will  be  answerable  to  the  amount  he  has  benefited 
by  the  arrangement.  Yerdier  v.  Simons,  2  MoCord, 
Eq.d84. 

A  court  of  equity  will  not  assist  in  oarryiag  into^ 
effect  compositions  of  claims  by  exeoutprs  unless^ 
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tions  are  as  follows:  "Sec.  15.  If  the  life  of 
any  person,  being  a  passenger  in  any  stage- 
coach or  other  conveyance,  when  used  bv  com- 
mon carriers,  or  tbe  life  of  any  person,  w nether 
a  passenger  or  not,  in  the  care  of  proprietors 
of,  or  common  carriers  by  means  of.  railroads 
or  steam-boa ts,  or  the  life  of  anjr  person  cross- 
ing upon  a  public  highway  with  reasonable 
care,  shall  be  lost  by  reason  of  the  negligence 
or  carelessness  of  such  common  carriers,  pro> 
prielor,  or  proprietors,  or  by  the  unfitness  or 
negligence  or  carelessness  of  their  servants  or 
agents.  In  this  State,  such  common  carriers, 
proprietor,  or  proprietors  shall  be  liable  to 
damages  for  the  injury  caused  by  the  loss  of 
life  of  such  person,  to  be  recovered  by  action 
of  the  case,  for  the  benefit  of  the  husband  or 
widow  and  next  of  kin  of  the  deceased  person, 
one  half  thereof  to  go  to  the  husband  or  widow, 
and  one  half  thereof  to  the  children  of  the  de- 
ceased." "Sec.  20.  In  all  cases  in  which  the 
death  of  any  person  ensues  from  injury  in- 
flicted by  the  wrongful  act  of  another,  and  in 
which  an  action  for  damages  might  have  been 
maintained  at  the  common  law  had  death  not 
ensued,  the  person  inflicting  such  injury  shall 
be  liable  to  an  action  for  damages  for  the  in- 
jury caused  by  the  death  of  such  person  to  be 
recovered  by  action  of  the  case  for  the  use  of  the 
husband,  widow,  children,  or  next  of  kin,  in 
like  manner  and  with  like  effect  as  in  the  pre- 
ceding ^ye  sections  provided." 

The  power  of  an  executor  or  administrator 
at  common  law  to  compromise  or  submit  to 
arbitration  disputed  claims  in  favor  of  or 
against  the  estate  which  he  represents  is  un- 


doubted. Chadhourn  v.  Chadbourn,  9  Allen, 
173;  Bean  v.  Farnam,  6  Pick.  269;  Chase  v. 
Bradley,  26  Me.  531;  Chouteau  v.  Suydam,  21 
N.  Y.  179,  184;  Wood  v.  Tunnicliff,  74  N.  Y. 
88;  Murray  Y.  Blatehford,  1  Wend.  583, 616, 19 
Am.  Dec.  587;  Rogers  v.  Hand,  39  N.  J.  Eq. 
270,  271,  and  note.  Pub.  Stat.  R.  I.  chap.  204, 
g§  15-20,  are  printed  in  Index  II,  pp.  115. 
116. 

It  is  also  well  settled  that  a  statute  like  the 
one  under  consideration  does  not  change  the 
power  of  the  executor  or  administrator  exist- 
ing at  common  law,  but  simply  reinforces  and 
amrms  the  same.  If,  in  the  exercise  of  this 
power,  the  executor  or  administrator,  by  rea- 
son of  negligence  or  any  serious  error  in  judg- 
ment, obtains  a  less  sum  than  he  would  clearly 
be  entitled  to  recover  at  law,  he  may  be  held 
to  be  guilty  of  a  devastatit,  and  be  required  to 
make  up  the  loss  out  of  his  own  estate;  but  still 
the  compromise,  if  made  in  good  faith,  would 
be  binding  upon  the  parties  thereto. 

In  Rogers  v.  Hand,  89  N.  J.  Eq.  270,  275, 
which  was  a  case  in  which  the  executors  com- 
promised and  settled  a  claim  against  the  estate, 
without  suit,  the  court  says:  "When  they  act 
in  good  faith,  those  who  would  impeach  their 
conduct  must  show  fraud  or  mistake,  or  that 
they  have  acted  without  authority  or  contrary 
to  law."  "They  may  compi-omise  a  lawsuit, 
may  buy  the  peace  of  the  estate,  and  extinguish 
even  doubtful  claims  against  it,  provided  they 
act  discreetly  and  in  good  faith."  See  also 
Meeker  v.  Vanderveer,  15  N.  J.  L.  392. 

It  will  be  seen  that  what  we  have  said  Ihus 
far  relates  to  the  power  of  executors  and  ad- 


thc  party  vmytng  will  first  unfold  and  disclose  the 
whole  droumstances  of  the  cose  to  the  court  that 
It  may  see  that  there  is  no  fraud  and  that  every- 
thiner  is  fair.  Clay  v.  Williams,  2  Munf.  106, 6  Am. 
Dec.  453. 

A  compromise  which  the  court  would  have  sanc- 
tioned If  application  had  been  made  beforehand 
will  be  upheld.    Qelger  v.  Kalgler,  9  8.  C.  426. 

LAahUity  of  representative  to  estate. 

At  common  law  the  personal  representative's  re- 
sponsibility for  failure  to  collect  assets  was  very 
strict. 

AoknowlediriDg  satisfaction  on  a  bond  when  only 
the  principal  and  damages  were  paid  and  not  the 
penalty  would  be  a  devastavit.    Com.  Dig.  Admin^ 

iHtratiotu  dt  D- 
So  if  he  released  or  acquitted  a  bond  which  bad 

once  been  forfeited.    Ibid, 

Or  canceled  or  delivered  It  to  the  obligor.    Ibid. 

If  an  executor  released  a  debt  the  amount  would 
be  adjudged  assets  in  his  hands.    Ibtd. 

So  if  he  released  an  action  to  one  who  took  the 
goods  or  did  a  wrong  to  the  testator.    Ibid. 

If  an  executor  or  administrator  release  a  debt  by 
which  his  testator  or  intestate  was  entitled  to  a  sum 
of  money  or  other  advantage,  tbe  release  is  in  his 
own  wrong  and  he  is  chargeable  with  the  amount 
or  value.  Dawes  v.  Boylston,  9  Mass.  862,  6  Am. 
Dec.  72. 

But  largely  through  the  influence  of  equity  there 
soon  appeared  a  disposition  to  relieve  the  executor 
from  liability  when  his  action  was  bona  fide  and 
done  for  the  benefit  of  the  estate  and  did  not  ap- 
pear to  have  resulted  in  loss. 

If  an  executor  release  an  account  and  It  la  not 
certain  that  be  could  recover  it,  it  Is  not  assets  but 
If  it  be  proved  that  so  much  was  due  it  is  assets. 
Brightman  v.  Kelghley,  Cro.  Eliz.  48. 

14  L.  K  A. 


Receiving  payment  on  forfeiture  of  a  bond,  of 
the  principal,  interest,  and  costs  for  which  the  bond 
was  given.  Is  not  a  deoastafHt  as  to  the  penalty,  and 
as  to  an  executor  of  full  age  will  be  binding,  but 
not  as  to  an  infant  executor.  Kniv^ton  v.  Latham, 
Cro.  Car.  490. 

Tbe  modem  doctrine  is  much  less  severe  on  him. 
An  executor  or  administrator  may,  in  the  ab- 
sence  of  fraud  or  collusion,  release,  compound,  or 
discharge  choses  in  action  of  decedont^s  estate  as 
fully  as  if  they  were  absolute  owners,  being  an- 
swerable only  for  any  imprudence  in  the  exercise 
of  the  power.  Butler  v.  Gazzam,  81  Ala.  408;  War- 
ing V.  Lewis,  68  Ala.  615. 

He  may  release  or  compromise  a  debt  and  if  in  so 
doing  he  appears  to  bave  acted  for  the  benefit  of 
the  estate  he  will  not  be  charged  with  it  as  assets. 
Derry  v.  Parkes,  8  Smedes  So  M.  629. 

It  the  compromise  was  intended  for  the  benefit 
of  the  estate  and  has  actually  been  for  its  benefit 
the  executor  ought  not  to  be  charged  with  the 
debt.    Pusey  v.  Ciemson,  9  Serg.  &  R.  211. 

Where  executors  in  making  a  compromise  of  a 
claim  due  the  estate  acted  diligently.  In  good  faith, 
and  with  all  tbe  prudence,  care,  and  skill  that  a 
prudent  man  with  tbe  light  then  obtainable  in  re- 
gard to  the  value  of  the  security,  the  situation  of 
the  debtor^s  affairs  and  the  relation  they  sustained 
to  the  obligation  which  the  estate  held  against 
them,  could  have  exercised,  in  a  manner  which 
then  seemed  to  be  for  the  best  interests  of  the  es> 
tate,  the  executor  will  not  be  held  personally  re- 
sponsible for  the  loss  although  subsequent  events 
show  that  he  was  mistaken  and  that  be  might  bave 
made  tbe  whole  of  tbe  debt  compromised.  Jacobs 
V.  Jacobs,  99  Mo.  486;   Roberts  v.  Johns,  24  8.  C. 

■UM 

UOOa 

But  if  authority  of  the  probate  court  is  not  ob- 
tained the  executor  has  the  burden  of  showing  that 
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ministrators  generally  to  compromise  claims  in 
favor  of  and  against  the  "estates"  which  they 
represent,  as  that  term  is  ordinarily  understood ; 
and  the  question  which  now  presents  itself  is 
whether  the  law,  as  above  stated,  is  applicable 
to  a  case  like  the  one  before  us,  in  which  the 
cause  of  action  is  purely  statutory,  and  where 
the  damages  do  not  accrue  to  the  * 'estate"  of 
the  deceaSed,  properly  so  called,  but  to  the 
widow  and  next  of  kin.  We  fail  to  see,  upon 
principle,  that  anv  distinction  can  properly*  be 
made  between  the  two  classes  referred  to. 
The  reasons  which  underlie  and  support  the 
law  above  laid  down,  in  its  application  to  exec- 
utors and  administrators,  generally,  are  equally 
applicable  and  cogent  in'  a  case  in  which  the 
claim  arises  by  statute.  The  plaintiff,  in  her 
capacity  as  executrix,  had  a  claim  against  the 
defendant  corporation  growing  out  of  its  al- 
leged negligence  and  wrongful  acts  in  causing 
the  death  of  her  husband.  She  could  prose- 
cute this  claim  or  not,  at  her  option.  No  one 
else  had  any  power  to  prosecute  ft.  Goodwin  v. 
NicJeer9on ,  17  R.  I.  — .  If  suit  is  brought  upon 
said  claim,  it  is  her  suit,  and  she  may  discon- 
tinue, compromise,  or  settle  the  same  at  her 
pleasure.  And  if  she  has  power  to  compro- 
mise the  suit  after  it  is  brought,  why  should  she 
not  also  have  power  to  compromise  the  claim 
upon  which  it  is  based  without  bringing  a 
suit?  We  cannot  see  that  any  reason  can  be 
urged  in  support  of  the  existence  of  the  power 
in  the  former  case  which  does  not  also  apply 
with  equal,  if  not  added,  force  to  the  existence 
thereof  in  the  latter.  In  Greenlee  y.  East  Ten- 
nessee, V.  dt  G.  R,  Co.,b  Lea,  418,  which  was 


a  case  brought  by  a  widow,  under  a  statute 
quite  similar  to  the  one  under  which  this  suit 
is  brought,  it  was  held  that  she  had  power  to 
control  the  suit  b^  compromise.  The  court 
says:  *'The  question  is,  Can  the  widow,  un- 
der the  statutes  authorizing  the  suit,  dismiss  it 
against  or  without  the  consent  of  the  children? 
.  .  .  It  is  true,  as  argued,  that  the  suit  is 
for  the  benefit  of  the  widow  and  children.  It 
is  also  true,  the  widow  alone  has  the  right  to 
sue  in  the  first  instance.  The  children  have 
the  right  only  when  there  is  no  widow.  The 
widow  may  sue  or  not,  at  her  option.  We 
have  holden  that,  if  she  fail  to  sue  for  the 
period  of  twelve  months,  the  suit  is  barred 
even  as  to  minors.  Having,  then,  the  ri^ht  to 
sue,  to  be  exercised  at  her  own  election,  it  fol- 
lows, as  a  necessary  incident  to  that  right,  that 
she  may  control  the  suit  by  compromise, 
abandonment,  prosecution,  or  dismissal."  In 
Stephens  v.  Nashville,  0.  d  St.  />.  R,  Co.,  10 
Lea,  418,  which  was  a  suit  for  the  benefit  of 
the  widow  and  children  of  deceased,  it  was 
held  that  she  had  the  right  to  compromise  or 
settle  the  suit  as  she  saw  fit,  without  the  con- 
sent of  the  guardian  of  the  child  of  the  de- 
ceased, and  against  the  consent  of  her  own  at- 
torneys who  managed  the  case. 

As  to  the  contention  of  the  plaintiff  that  the 
action  is  brought  under  the  provisions  of  Pub. 
Stat.  R.  I.,  chap.  204,  §  15,  and  hence  that  sec- 
tion 30  of  said  chapter  has  no  application,  two 
answers  suggest  themselves:  first,  the  second 
count  in  the  declaration  is  evidently  framed 
upon  both  of  said  sections,  as  it  not  only 
charges  that  the  deceased  came  to  his  death  by 


the  compromise  was  Judicious  and  beneficial  to  the 
estate.    Wy man's  App.  13  N.  H.  la. 

It  has  l)eeii  held  that  a  compromise  will  not  be 
allowed  except  where  the  debtor  is  insolvent  or 
there  Is  doubt  thrown  on  the  validity  of  the  claim. 
Re  Patten's  Goods,  1  Tuck.  56. 

lUuBtratimia  of  the  rule, 

A  compromise  with  a  debtor  in  jail,  where  he  was 
liberated  upon  payment  of  a  sum  leas  than  the 
amount  of  the  costs  of  the  suit,  was  held  not  to 
render  the  executor  liable  for  the  amount  released. 
Pennington  v.  Healey,  1  Cromp.  &  M.  403. 

Executors  were  held  Justified  In  making  a  com- 
promise with  a  person  having  assets  of  the  estate 
in  his  hands  for  the  purpose  of  getting  possession 
of  such  assets.    Kee  v.  Kee,  2  Gratt.  116. 

Bo  where  to  get  possession  of  a  term  of  years  in 
possession  of  an  insolvent  tenant  he  released  all 
arrears  of  rent.    Blue  v.  Marshall,  8  P.  Wms.  381. 

Where  the  administrator  had  no  means  to  carry 
on  an  expensive  suit  and  believed  there  was  real 
doubt  as  to  his  ability  to  collect  the  debt,  a  com- 
promise was  held  proper.  Alexander  v.  Kelso,  3 
Baxt.  811. 

Where  a  debt  which  was  Inventoried  as  worthless 
was  compromised  the  executor  was  not  charged 
with  more  than  he  had  received  there  being  no  evi- 
dence of  bad  faith  or  a  great  error  of  Judgment. 
Gillespie  v.  Brooks,  2  Redf .  8B0. 

But  where  executors  without  Judicial  sanction 
compromise  a  note  given  for  the  purchase  of  prop- 
erty of  the  sucoeesion  they  wiU  be  liable  for  its  full 
amount  unless  they  can  show  that  there  was  a  de- 
fense to  the  note  or  that  the  person  bound  to  pay 
it  was  insolvent.    Fridge  v.  Bubler,  6  La.  Ann.  272. 

CorUrovertiesrtlatlnQtoreal  eaUUe. 
An  administrator  has  no  authority  as  such  to 
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waive  or  release  a  contract  relating  to  real  estate. 
Hunt  v.  Thorn,  2  Mich.  218. 

Nor  to  pay  a  cash  amount  to  obtain  a  release  of 
the  widow^s  dower.  Needham  v.  Belote,  89  Mich. 
487. 

But  the  administrator  of  a  deceased  partner  may 
relinquish  his  claim  to  the  real  estate  of  the  firm. 
Ludlow  V.  Cooper,  4  Ohio  St.  1. 

And  where  the  contract  for  purchase  of  real  es- 
tate is  executory  and  the  legal  title  to  the  property 
has  not  passed  the  administrator  has  power  to  com- 
promise and  rescind  the  contract  where  it  may  be 
reasonably  considered  for  the  benefit  of  the  estate. 
Howard  v.  Babcock,  7  Ohio,  78. 

So  where  executors  are  given  a  power  of  sale 
they  may  pay  the  widow  a  certain  amount  for  a 
release  of  dower.    Eagle  v.  Bmmet,  4  Bradf.  125. 

Snits  for  damages  for  causing  death. 

An  administrator  who  has  sued  to  recover  dam- 
ages for  the  debt  of  his  intestate  for  the  benefit  of 
the  widow  and  next  of  kin  may  compromise  the  ac- 
tion without  obtaining  the  order  of  the  prol>ate 
court,  since  statutes  requiring  the  procuring  of 
such  an  order  by  executors  in  order  to  compromise 
claims  due  the  intestate  have  no  application  to 
claims  in  favor  of  the  widow  and  next  of  kin  for 
the  death  of  the  intestate.  Washington  v.  Louis- 
ville &  N.  R.  Ck).  84  HI.  App.  668. 

A  suit  instituted  by  an  administrator  to  recover 
damages  for  the  negligent  killing  of  his  intestate 
may  be  dismissed  by  him  upon  a  settlement  by 
which  be  receives  less  than  the  amount  claimed  in 
his  declaration.    Henchey  v.  Chicago,  41  HI.  186. 

It  may  be  dismissed  by  the  widow  where  she  is 
given  the  right  to  sue.  Greenlee  v.  Bast  Tennes- 
see, y.  ft  G.  K.  Go.  6  Lea,  418. 

Or  she  may  compromise.  Stephens  v.  Nashville* 
C.  ft  St.  L.  R.  Co.  10  Lea,  448.  H.  P.  F. 
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reason  of  the  carelessness  and  negligence  of  the 
defendant,  but  also  by  the  wrongful  acts  of 
said  defendant;  and,  $econd  that,  even  though 
the  declaration  were  framed  solely  upon  sec- 
tion 15,  as  contended,  yet  so  long  as  the  two 
sections  give  but  one  remedy,  and  the  declara- 
tion might  as  well  have  been  framed  under  the 
one  section  as  under  the  other,  or  even  under 
both  together,  we  think  they  should  clearly  be 
construed  together  in  determining  the  question 
whether  the  plaintiff  had  power  to  compromise 
the  claim  upon  which  this  suit  is  based  before 
any  suit  was  brouerht.  If  the  injurr  had  not 
resulted  in  the  death  of  the  plaint  iff'iB  testator, 
he  would  undoubtedly  have  had  power  to  com- 
promise and  adjust  the  claim  against  the  de- 
fendant. Furthermore,  the  injury  here  com- 
plained of  was  not  occasioned  by  the  mere  pas- 
sive neglect  of  the  defendant,  as  was  the  case 
in  Bradbury  v.  Furlong,  18  R.  I.  15,  cited  by 
the  plain  tin,  but  might  properly  be  described 
as  an  injury  "inflicted  by  a  wrongful  act." 
See  also  Cbaie  v.  American  Steam- Boat  Go,  10 
R.  I.  79,  and  MeCanghey  v.  Tripp,  12  R.  1. 449. 
Furthermore,  the  law  favors  the  compromise 
of  disputed  claims,  (1  Bouv.  Law  Diet.  16th 
ed.  title  Compromise,  and  cases  cited,)  and  will 
sustain  the  same  as  far  as  possible,  when  fairly 
made.  But  the  plaintiff  arsues  that  the  settle- 
ment in  question,  if  allowea  to  stand,  will  have 
the  effect  to  bind  living  parties,  who  are  com- 
petent to  act  for  themselves,  which  is  very  dif- 
ferent from  the  settlement  of  claims  in  favor 
of  or  against  the  estate  of  a  person  who  is  dead, 
and  which  is  necessarily  represented  by  the 
executor  or  administrator  as  the  only  one  who 
can  represent  it.  We  do  not  think  that  this  is 
so.  .  There  are  no  parties  to  this  suit,  except- 


ing the  plaintiff  and  defendant.  The  next  of 
kin  are  not  and  cannot  be  made  parties  there- 
to. And  while  the  settlement  made,  if  allowed 
to  stand,  will  doubtless  incidentally  affect  their 
interest,  still  it  is  not  a  proceeding  in  which 
they  have  any  right  as  parties  thereto.  Nor  is 
the  case  material Iv  different  in  this  respect 
from  that  of  an  orclinary  claim  in  favor  of  an 
estate  in  the  hands  of  an  executor  or  adminis- 
trator; for,  as  we  have  already  seen,  they  have 
power  to  compromise  claims,  and  by  so  doing 
they  incidentally  affect  the  interest  of  the  hein 
or  devisee,  as  the  case  may  be,  in  the  estate. 
If  a  large  amount  is  realized  it  inures  to  their 
benefit,  assuming,  of  course,  that  the  estate  is 
solvent,  while  if  only  a  small  amount  is  real- 
ized they  will  t  suffer  the  loss,  if  such  it  may 
properly  be  called.  In  other  words,  the  exec- 
utor or  administrator  has  full  power  to  settle 
the  estate  in  conformity  to  law,  and,  this  being 
done,  the  heirs  or  devisees  have  no  legal  cause 
of  complaint,  whether  they  receive  much  or 
little  therefrom.  But  no  one  would  contend 
that  because  of  their  interest  they  either  are,  or 
have  the  right  to  be  made,  parties  to  a  suit,  or 
a  proceeding  of  compromise.  In  conclusion, 
we  think  that  the  statute  in  question,  being 
evidently  intended  to  facilitate  the  settlement 
of  disputed  claims  growing  out  of  or  apper- 
taining to  the  estates  of  deceased  persons, 
shoulof  be  liberally  construed  in  favor  of  the 
object  sought  to  be  attained,  and  that,  thus 
construed,  it«iay  fairly  be  hdd  to  include  such 
a  compromise  as  the  one  under  consideration. 
The  demurrer  to  the  defendant's  said  plea  in 
bar  must  therefore  be  overruled. 
Demurrer  overruled. 
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SYNOD  OF  DAKOTA 

STATE    OF  SOUTH  DAKOl^A. 
( 8.  Dak. ) 

*1.   Seetlon  3»  S'l'ticle  6*  of  the  Constitii- 
tlon  of  this  State  provided  that 

«Head  notes  by  Ck>R80N,  J, 


•« 


money  or  property  of  the  State  shall 
be  g^ven  or  appropriated  for  the  benefit 
of  any  aeotarian  or  rellgrious  society  or  iostttu- 
tion:"  and  section  16,  article  S,  provides:  **No 
appropriation  of  lands,  money,  or  credits  to  aid 
any  sectarian  school  shall  ever  be  made  by  the 
State  or  any  county  or  municipality  witliin  the 
State.  .  .  .  and  no  sectarian  instruction  shall  be 


Hfoni.— Public  aid  to  sectarian  institutions. 
The  decisions  on  this  question  are  few  and  have 
been  rendered  under  different  constitutional  pro- 
visions. 

A  school  maintaint)d  by  a  Roman  Catholic  orphan 
asylum  is  not  a  *^  common  sohooP*  within  the 
meaning  of  N.  T.  Const.,  art.  0,  provldlnsr  that  the 
revenue  of  the  common-school  fund  shall  be  ap- 
plied to  the  support  of  common  schools.  People  v. 
Brooklyn  Board  of  Education,  13  Barb.  400;  St. 
Patriok^s  Orphan  Asylum  v.  Rochester  Board  of 
Education,  84  How.  Pr.  287,  citing  manuscript 
opinion  of  court  of  appeals  in  People,  Brooklyn 
Orph.  Asylum  v.  Board  of  Education  of  Brooklyn. 
A  school  connected  with  an  orphan  asylum  con- 
trolled exclusively  by  officers  of  the  latter,  who  are 
sisters  of  charity  of  the  Roman  Catholic  Church, 
in  which  reliflious  instruction  is  given  to  Roman 
Catholic  children,  is  a  sectarian  institution  within 
a  constitutional  provision  against  using  public 
funds  for  ''sectarian  purposes.^*  State  v.  flallock, 
16  Nev.  878. 
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Temporarily  leasing  the  basement  of  a  church  for 
a  public  school,  which  remains  under  the  control 
of  the  school  board  and  is  taught  by  their  teachers 
and  under  the  system  of  instruction  prescribed  by 
them,  does  not  make  the  school  a  sectarian  one  un- 
der a  constitution  deciuring  against  the  use  of 
public  funds  to  aid  sectarian  schools.  MUlard  v. 
Board  of  Education.  8  West.  Bep.  872, 121  IlL  207. 

A  free  school  maintained  as  a  charity  under  the 
direction  of  trustees  elected  by  the  town,  who  are 
to  be  members  of  certain  religious  societies,  is  not 
a  public  school  entitled,  under  the  Massachusetts 
Constitution,  to  money  raised  by  taxation  ''for  the 
support  of  public  schools,"  which  it  provides  shall 
never  be  appropriated  to  any  religious  sect  for  the 
maintenance  exclusively  of  its  own  schooL  Jenk- 
ins V.  Andover,  108  Mass.  94. 

The  inhibition  of  section  8,  article  8.  of  the  Dll- 
nois  Constitution  against  any  payment  from  public 
funds  in  aid  of  any  sectarian  institution  prohibits 
payments  by  Cook  County  for  the  tuition  and 
maintenance  of  dependent  girls  committed  by  the 
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allowed  in  any  school  or  InBtitution  aided  or 
supported  by  the  State."  Beld^  that  these  pro- 
visioDB  of  the  Ck)nstltutlon  were  intended  to  be 
and  are  self-ezecutinflr«  and  require  no  Act  of  the 
Letrislature  to  become  operative,  but  of  them- 
selves control  all  Icg-lslation  upon  the  subject  of 
appropriating  money  or  other  property  for  "  the 
benefit  of "  or  '*  to  aid "  any  *iectarlan  school, 
society,  or  institution,  and  control  and  hmlt  the 
powers  of  all  state,  county,  and  municipal  officers 
in  audltlnqr  or  uaylnir  any  such  appropriation. 

8*  Held,  ftirther»  that  the  prohibition  in 
the  Constitntion  of  the  appropriation 

of  any  money  or  other  property  "  to  aid  "  any 
sectarian  school  applies  to  all  appropriations  to 
such  schools,  whether  made  as  a  donation  or  in 
payment  for  services  rendered  the  State  by  such 
school. 

8.  The  pnrpoee  Ibr  whieh  the  plaintiff 
corporation  was  orpuilaed  and  exists 
was  and  generally  is  to  maintain  and 
promnlg^te  the  doctrine  and  belief  of  the 
Christian  religion  of  the  sect  known  as  ''Presby- 
terians," and  that  it  has  offered  and  given  secular 
and  sectarian  instruction  to  divers  and  numer- 
ous students  in  the  Pierre  University,  under  its 
control,  ffeld,  that  such  university,  under  the 
control  of  plaintiff,  and  in  which  a  class  of 
students  was  instructed  in  the  methods  of  teach- 
ing for  the  State,  and  for  the  tuition  of  which  the 
money  sued  for  in  this  action  is  claimed,  is  a 
sectarian  school,  within  the*meaning  of  the  term 
''sectarian  school "  as  used  in  the  State  Constitu- 
tion. 

4«  9y  a  law  at  1 887*  prioiP  to  the  adop- 
tion of  the  State  Constitation«  the 
territorial  board  (»f  edueation  was  au- 


thorised to  deelg;nate  private  iiniwer- 
sities*  colleges,  and  academies  in  which  instruc- 
tion should  be  given  to  classes  of  pupils  In  such 
institutions  in  the  methods  of  teaching,  under 
such  rules  and  regulations  as  the  said  board  of 
education  should  prescribe;  the  tuition  of  which 
students  should  be  paid  by  the  territory.  Held, 
that  the  law,  so  far  as  it  authorized  the  designa- 
tion of  sectarian  universities,  colleges,  or  acad- 
emies by  said  board  of  education  in  which  such 
classes  should  be  taught,  was  inconsistent  with 
and  repugnant  to  the  provisions  of  the  State  Con- 
stitution, and  became  Inoperative  and  ceased  to 
be  of  binding  force  or  effect  after  the  adoption 
of  the  State  Constitution,  within  the  State. 

6.  A  eontraet  was  made  bgr  said  terri* 
torial  board  of  edncation  with  the 
plaintiff  in  1887  for  the  instruction  ofaclas^ 
of  students  in  the  methods  of  teaching  at  the 
Pierre  University,  providing  that  such  contract 
should  only  be  terminated  by  three  months*  no- 
tice by  the  said  board  of  education.  Heltf,  that 
the  board  of  education  was  notauthorized  by  the 
law  to  make  a  con  tract  for  any  dellnite  term,  and 
that  the  clause  in  the  contract  above  referred  to, 
fixing  such  limitation  of  time,  did  not  survive 
the  repeal  of  the  law,  and  was  not,  therefore, 
bhiding  upon  the  State,  and  that  such  contract 
was  not  one  protected  by  section  10,  art.  1,  Const. 
U.  S.,  which  provides  that  no  State  .  .  .  shall  pass 
any  law  impairing  the  obligations  of  contracts. 

6.  The  roles  and  re^^nlations  pre- 
scribed by  the  board  of  edncation  for 

the  univenities,  colleges,  and  academies  desig- 
nated by  said  board  in  which  classes  of  students 
should  be  taught  the  methods  of  teaching  pro- 
vided that  the  course  of  instruction  for  such 


county  court,  under  the  Act  of  May  88, 1879,  to  the 
Chicago  Industrial  School  for  Girls,  a  corporation 
which  does  not  own  or  lease  any  building  or  con- 
duct a  school,  but  which  places  the  girls  committed 
to  it  in  certain  institutions  under  the  control  of 
the  Roman  Catholic  Church,  and  to  which  institu- 
tions such  payments  would  in  fact  go.  Cook 
County  V.  Chicago  Industrial  School  for  Girls,  1  L. 
EL  A.  437,  126  111.  540.  (See  more  extended  review 
of  this  case  in  the  opimon  of  the  court  in  the  main 
case  above.) 

The  use  of  the  Bible  as  a  text-book,  and  the 
stated  reading  thereof  in  the  public  schools  with- 
out restriction, Is  ^'sectarian  instruction"  within 
the  meaning  of  §  8,  article  10,  of  the  Constitution, 
which  ordains  that  no  such  instruction  shall  be 
allowed  in  such  schools;  and  the  fact  that  children 
are  not  compelled  to  remain  in  the  school-room 
during  such  reading  does  not  remove  the  cause  for 
complaint  on  the  port  of  one  feeling  himself 
aggrieved  thereby.  State  v.  Edgerton  School  Dist. 
No.  8, 7  L.  R.  A.  880,  7«  Wis,  177. 

The  stated  reading  of  the  Bible  in  a  public  school 
also  renders  it  a  religious  seminary  within  the 
meaning  of  Wis.  Const,  art.  I,  §  18,  which  prohibits 
the  drawing  of  money  from  the  treasury  for  the 
benefit  of  religious  seminaries.   Ibid. 

It  also  violates  a  constitutional  provision  that  no 
man  shall  be  compelled  to  support  a  place  of  wor- 
ship against  his  will.    ItHd, 

In  conflict  with  this  Wisconsin  case  to  a  consid- 
erable extent  is  a  Maine  decision  that  the  use  of 
the  Bible  as  a  reading  book  does  not  violate  a  con- 
stitutional provision  against  interfering  with  the 
worship  by  any  person  according  to  his  conscience 
or  against  subordination  or  preference  of  sects. 
Donaboe  v.  Richards,  88  He.  870, 61  Am.  Dec.  268. 

Also  an  Iowa  decision  that  reading  the  Bible  in  a 
school  does  not  make  it  a  place  of  worship  within 
the  meaning  of  a  constitutional  provision  against 
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taxation  for  building  or  repairing  places  of  wor- 
ship. Hoore  v.  Monroe,  64  Iowa,  887, 6S  Am.  Rep. 
444. 

So  in  Massachusetts  it  has  been  held,  but  without 
raising  any  constitutional  question,  that  a  school 
committee  may  order  that  the  Bible  be  read  and 
prayer  offered  in  school.  SpiUer  v.  Wobum,  12 
AUen,  127. 

To  a  similar  effect,  see  McCormick  v.  Burt,  96  111. 
288,  86  Am.  Rep.  168. 

But  the  enforcement  of  the  rules  of  a  school 
board  prohibiting  religious  instruction  or  the  read- 
ing of  the  Bible  In  schools  cannot  be  enjoined  in 
Ohio.  One  of  the  constitutional  provisions  of  that 
State  is  that  no  sect  shall  ever  have  any  exclusive 
right  to  or  control  of  any  part  of  the  school  funds 
of  the  State.  Board  of  Education  of  Cincinnati  v. 
Minor,  28  Ohio  St.  211, 18  Am.  Rep.  238. 

Somewhat  connected  with  this  subject  also  are 
decisions  that  a  schooihouse  cannot  be  used  for  re- 
ligious services  and  a  Sunday  school  against  the 
objection  of  any  tax-payer.  Schofleld  v.  Eighth 
School  Dist.  27  Conn.  480;  Dorton  v.  Heam,  67  Mo. 
801. 

These  decisions  seem  to  be  based,  not  on  any  con- 
stitutional provision,  but  on  the  restricted  powers 
of  the  school  district  as  a  corporation. 

Of  peculiar  interest  in  connection  with  many 
modem  constitutional  provisions  against  the  use  of 
public  money  for  religious  purposes  is  a  Massa- 
chusetts decision  that  a  teacher  of  an  unincorpora- 
ted religious  society  cannot  be  regarded  as  a  public 
Protestant  reUgious  teacher  so  as  to  be  entitled  to 
any  part  of  the  funds  raised  by  a  town,  parish,  pre- 
cinct, etc.,  for  such  a  teacher,  which  was  based  on 
the  Constitution  of  the  State  as  it  existed  until 
1883,  providing  for  the  choice  of  such  a  teacher  by 
each  town,  precinct,  parish,  etc.  See  Barnes  v. 
First  Parish  in  fUmouth,  6  Mass.  40L  B.  A.  R. 
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students  should  be  as  prescribed  by  the  said 
board  of  education;  that  the  principal  and 
teachers  of  the  normal  department  of  the  school 
so  designated  should  be  approved  by  such  board; 
and  that  the  students  of  the  normal  department 
should  be  excused,  if  they  so  desired,  from  any 
exercises  where  sectarian  doctrines  should  be 
taufirht,  or  any  comments  made  upon  the  Scrip- 
tures. Held,  that,  notwithstanding  these  and 
other  sunilar  rules  and  regulations,  as  the  teach- 
ers in  such  normal  department  in  the  Pierre 
University  were  selected,  employed,  and  paid  by 
the  plaintiff,  subject  only  to  the  approval  of  the 
board  of  education,  and  constituted  a  part  of  its 
faculty,  and  that  the  money  claimed  in  this 
action,  if  paid,  will  go  to  the  plaintiff,  and  not  to 
the  teachers  directly,  its  payment  to  plaintiff 
would  be  **to  aid"  the  plaintiff,  and  therefore 
comes  within  the  prohibition  of  the  Constitution 
of  this  State. 

(December  28, 1891.) 

ACTION  to  recover $870.60  as  compensation 
for  tuition  and  instruction  furnished  in 
plaintiff's  university  and  by  plaintiff's  instruct- 
ors to  certain  students  who  were  being  edu- 
cated by  the  State.    Judgment  for  defendant. 

The  lacts  are  stated  in  the  opinion. 

Me89r$.  Crawford  Sb  DeLand  for  plain- 
tiff. 

Mr.  Robert  DoUard,  Atty-Qen.,  for  the 
State: 

To  the  claim  of  contract  between  the  plain- 
tiff and  the  Territory  oC  Dakota  the  obligations 
of  which  descended  to  the  State,  it  may  be 
answered  that  the  Territory  possessed  no  power 
to  bind  its  successors  in  such  matters. 

See  Cooley,  Const.  Lim.  161,  and  note,  831- 
848,  and  notes;  Stone  v.  Mmissippi,  101  U.  S. 
814,  25  L.  ed.  1079. 

Corson,  </.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  in  pursuance  of  the  provisions 
of  chapter  1,  Laws  1890,  commenced  this  ac- 
tion Id  this  court  to  recover  from  the  State  the 
amount  alleged  to  be  due  to  it  for  the  tuition 
and  instruction  of  a  class  of  students  during 
the  year  1890  at  the  Pierre  University,  located 
in  the  city  of  Pierre,  under  the  control  and 
management  of  the  plaintiff,  which  said  tuition 
and  instruction  was  given  to  said  class  of  stu- 
dents by  virtue  of  an  alleged  contract  made 
with  said  plaintiff  by  the  board  of  education 
of  tthe  late  Territory  of  Dakota  in  18S7,  in  pur- 
suance of  the  powers  conferred  upon  said  board 
of  education  by  the  provL<«ions  of  sections 
1840-1845,  inclusive,  Comp.  Laws.  An  an- 
swer was  filed  on  behalf  of  the  State  by  the 
Hon.  Robert  Dollard,  its  attorney-general,  set- 
ting: up  as  a  defense,  briefly  stated,  that  the 
plaintiff  was  a  sectarian  corporation,  and  the 
Pierre  University  was  a  sectarian  school,  under 
the  control  and  management  of  the  plaintiff, 
and  that,  under  the  proyisions  of  the  Consti- 
tution of  the  State,  the  State  is  prohibited 
from  making  any  appropriation  or  paying  any 
state  funds  for  *'  the  benefit  of"  or  "  to  aid  " 
any  sectarian  school.  The  case  was  presented 
to  the  court  upon  the  complaint  and  answer 
and  a  stipulation  as  to  the  facta,  which,  so  far 
as  may  be  necessary  to  be  stated,  are,  in  sub- 
stance, as  follows:  "  hirst.  That  the  plaintiff 
is  a  corporation  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  former 
Territory  of  Dakota  and  of  the  present  State 
of  South  Dakota,  and  that  it  has  so  existed  as 
such  corporation  during  all  the  times  hereinaf- 
ter mentioned,  and  that  the  purpose  for  which 
said  corporation  was  organized  and  does  so  ex- 
ist was  and  is  generally  to  maintain  and  pro- 
mulgate the  doctrines  and  belief  of  the  Chris- 
tian religion,  and  of  the  sedt  known  as  '  Pren- 
byterians.'  Second.  That  during  all  of  said 
times  the  said  plaintiff  has  been,  and  is  now, 
the  owner  and  proprietor  of  certain  grounds, 
buildings,  furniture,  books  and  apparatus,  and 
has  had  in  ita  employ  a  faculty  of  divers  pro- 
fessors and  instructors,  and  with  and  through 
and  by  means  of  the  same  has  maintained  and 
conducted  a  certain  educational  institution  in 
the  city  of  Pierre,  in  Hughes  County,  in  said 
State,  under  the  name  of  '  Pierre  University.' 
That  during  all  of  said  time  it  has  maintained 
and  supported  said  institution,  and  provided 
the  necessary  funds  to  equip  and  conduct  the 
same  and  pay  the  expenses  thereof,  and  has 
offered  and  given  secular  and  sectarian  instruc- 
tion to  divers  numerous  students  therein  at 
regular  rates  of  tuition.  That  the  board  of 
education  of  the  said  Territory  of  Dakota,  in 
the  year  1887,  in  pursuance  of  section  1841, 
Comp.  Laws,  designated  the  said  Pierre  Uni- 
versity as  one  of  the  educational  institutions 
in  which  a  class  of  students  should  be  taught 
the  methods  and  practice  of  teaching  in  the 
common  schools.  That  plaintiff  duly  accepted 
said  desijopation  and  appointment,  and  agreed 
to  and  Old  comply  with  all  the  provisions  of 
the  law  and  the  rules  and  regulations  adopted 
and  prom  nitrated  by  said  board  of  education. 
That  it  received  into  its  said  institution  during 
the  winter  and  spring  of  1890  a  designated 
number  of  students,  to  be,  and  which  were, 
instructed  as  required  by  the  board  of  educa- 
tion, in  accordance  with  the  terms  of  said 
agreement  That  the  account  for  the  tuition 
and  instruction  of  said  class  of  students  was 
duly  presented  to  the  state  auditor  for  allow- 
ance, and  that  he  refused  to  audit  or  allow  the 
same;  and  that  the  sum  claimed  by  the  plaintiff 
is  the  proper  amount  to  be  paid,  in  case  the 
State  is  authorized  to  pay  the  same.'* 

The  territorial  Act  referred  to  as  sections 
1840-1846,  provides,  in  substance,  that  the  ter- 
ritorial board  of  education  shall  designate  pri- 
vate universities,  colleges,  and  academies  in 
which  instruction  shall  be  given  to  classes  of 
not  less  than  ten  nor  more  than  twenty-five, 
whose  tuition  shall  be  paid  by  the  territorial 
treasurer:  that  the  board  shall  prescribe  the 
conditions  of  admission  to  the  class,  the  course 
of  instruction,  and  the  rules  and  regulations 
under  which  instruction  shall  be  given*  that 
the  board  shall  establish  in  the  institutions  des 
ignated,  subject  to  their  visitation,  examina- 
tions in  such  branches  of  study  as  are  taught, 
and  shall  determine  the  rules  and  regulations 
in  accordance  with  which  the  same  shall  be 
conducted,  and  shall  confer  such  honorary  cer- 
tificates or  diplomas  as  they  may  deem  expedi- 
ent upon  those  pupils  who  satisfactorily  pass 
such  examination.  Such  examinations  shall 
be  prescribed  in  such  studies,  and  shall  be  ar> 
ranged  and  conducted  in  such  a  manner,  as  in 
the  judgment  of  the  board  shall  furnish  a  suit- 
able preparation  for  teachers'  work  in  the  com. 
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men  schools,  pfominent  among  which  shall  be 
method  of  teach Idc  and  practice.  Pursuant 
to  the  provisioos  of  the  statute  referred  to,  the 
board  adopted  and  promulgated  a  number  of 
rules,  the  more  important  of  which  are  as  fol- 
lows: "Each  school  so  designated  shall  adopt 
the  course  of  study  for  its  normal  department 
that  is  prescribed  by  the  territorial  board  of 
education.  The  principal  of  the  normal  de- 
partment, and  all  teachers  in  that  department, 
must  be  approved  by  the  territorial  board. 
None  of  the  classes  whose  tuition  is  paid  by 
the  territory  shall  be  taught  by  any  person  not 
a  graduate  of  some  college  or  normal  school 
of  recognized  merit,  and  who  shall  not  have 
been  approved  by  this  board  as  before  provided. 
Each  school  accepting  this  appointment  binds 
itself  to  designate  one  member  of  its  facultvas 
principal  of  the  normal  department,  whose  first 
and  most  important  duty  it  shall  be  to  teach 
the  classes  of  the  department,  and  supervise 
the  work  of  any  assistants  he  may  have  in  the 
department;  but  nothing  in  this  clause  shall 
prevent  his  teaching  classes  in  other  depart- 
ments of  the  school  if  his  time  permits,  nor 
from  receiving  into  the  classes  of  the  normal 
department  any  pupils  of  other  departments 
that  may  be  piursuing  the  same  studies  as  nor- 
mal class.  The  principal  of  the  normal  de- 
partment of  any  institution  accepting  this  ap- 
pointment shall  make  an  annual  report  to  the 
territorial  board,  upon  blanks  furnished  by 
this  department.  The  pupils  of  this  depart- 
ment of  the  school  shall  be  excused,  if  they 
desire,  from  any  exercises  where  sectarian  doc- 
trines are  taught,  or  any  comment  made  upon 
the  Scriptures.  The  territorial  board  may  at 
any  time,  when,  in  its  opinion,  any  school  ac- 
cepting this  appointment  is  not  domg  satisfac- 
tory work,  or  when  any  of  the  rules  and  pro- 
visions of  this  agreement  are  not  being  ob- 
served, withdraw  from  such  school,  aner  a 
three-months  notice,  any  pupil  whose  tuition  is 
being  paid  by  territorial  funds.  At  the  close 
of  each  term  of  twelve  weeks  the  president  or 
principal  of  any  school  so  designated  and  the 
president  of  its  board  of  trustees  shafl  certify 
to  the  territorial  board  the  name  of  each  pupil 
in  attendance  in  the  normal  department,  to- 
gether with  the  length  of  time  attended  by 
each;  and  the  territorial  board  will  audit  the 
amount  due  each  school,  allowing  the  sum  of 
one  dollar  for  each  week's  attendance  of  each 
pupil.  The  faculty  of  any  of  these  schools 
may  require  of  any  pupils  admitted  on  these 
conditions  the  same  obedience  to  the  rules  and 
regulations  of  the  school  as  are  required  of 
pupils  in  other  departments,  except  as  other- 
wise provided,  and  may  inflict  the  same  pun- 
ishments and  penalties  for  violation  or  infrac^ 
tion  of  rules  and  for  neglect  of  duty." 

1.  It  is  contended  by  the  learned  counsel  for 
the  plaintiff  that,  as  the  alleged  contract  under 
which  plaintiff  claims  was  made  in  1887,  prior 
to  the  adoption  of  our  State  Constitution,  and 
was  by  its  terms  only  to  be  terminated  on  three 
months*  notice  by  the  board  of  education,  and, 
no  such  notice  having  been  f^ven  by  said  board 
or  their  successor,  the  superintendent  of  public 
schools,  prior  to  the  performance  of  the  serv- 
ices rendered  by  pldntiff,  compensation  for 
which  is  claimed  in  this  action,  the  contract 
remained  in  force,  and  is  protected  by  section 
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10,  art.  1,  Const.  U.  8.,  notwithstanding  the 
adoption  of  the  State  Constitution,  and  could 
not  be  affected  or  impaired  by  that  instrument. 
The  counsel  cite  the  Ikirtmauth  College  Case,  17 
U.  8. 4  Wheat.  518,  4  L.  ed.  629,  and  the  numer- 
ous cases  in  which  the  doctrine  established  in 
that  case  has  been  affirmed.  That  the  obligations 
of  contracts  are  fully  protected  by  the  Consti- 
tution of  the  United  States  is  now  well  estab- 
lished. If  the  contract  in  this  case  was  a 
definite  one  as  to  time,  and  one  that  the  board 
was  authorized  to  make,  then  there  would  be 
much  force  in  the  position  of  counsel,  for 
neither  the  people  in  their  aggregate  capacity  in 
forming  a  Stiite  Constitution,  nor  through  their 
representatives  in  the  State  Legislature,  can 
pass  any  law  impairing  the  obligations  of  con- 
tracts. But  an  examination  of  the  sections  of 
the  statute  referred  to  discloses  the  fact  that 
the  board  was  not  authorized  to  make  any  con- 
tract binding  upon  the  territory  for  any  definite 
term.  The  board  was  authorized  to  designate 
certain  educational  institutions  in  which  classes 
of  pupils  should  be  instructed,  but  the  law  does 
not  confer  upon  the  board  the  power  to  make 
any  contract  binding  uoon  the  territory  for 
any  specified  length  of  time.  All  that  part  of 
the  alleged  contract,  therefore,  providing  for  a 
continuance  of  the  contract  until  terminated 
by  notice  of  three  months, — if  the  contract  oin 
properly  be  construed  as  such  as  to  time, — was 
beyond  the  power  of  the  board,  and  not  bind- 
ing upon  the  territory  or  its  successor,— the 
State.  It  would  have  been  competent  for  the 
Legislature  of  the  territory  to  have  repealed  the 
law  at  any  time,  and  thereby  put  an  end  to  the 
contract;  and  it  was  equally  competent  for  the 
framers  of  the  Constitution  to  supersede  it  by 
provisions  in  the  Constitution  with  which  the 
law  conflicts.  The  laws  in  force  when  the  Con- 
stitution was  adopted  not  inconsistent  with  that 
instrument,  remained  in  force  until  chauged 
by  the  State  Legislature;  but  all  laws  in  con- 
flict with  that  instrument  upon  its  adoption 
became  inoperative,  and  ceased  to  be  of  bind- 
ing force  within  the  State.  See  Enabling  Act, 
Laws  1889,  p.  84. 

There  being,  therefore,  no  contract  between 
the  board  of  education  and  the  plaintiff  that 
would  be  protected  under  the  Constitution  of 
the  tFnited  States,  it  becomes  necessary  to  de- 
termine whether  or  not  the  State  can  be  re- 
quired to  pay  for  the  services  rendered  by  the 
plaintiff  in  view  of  the  provisionw  of  the  State 
Constitution.  The  provisions  of  the  Constitu- 
tion of  the  State  bearing  upon  the  question  are 
the  last  clause  of  section  8,  art.  6,  and  section 
16,  art.  8.  Section  3,  art.  6,  provides  that  "no 
money  or  property  of  the  State  shall  be  given 
or  appropriated  for  the  benefit  of  any  sectarian 
or  religious  society  or  institution;"  and  section 
16,  art.  8,  provides  that  "no  appropriation  of 
lands,  money,  or  other  property  or  credits  to 
aid  any  sectarian  school  shall  ever  be  made  by 
the  State  or  any  county  or  municipality  within 
the  State.  ...  No  sectarian  instruction 
shall  be  allowed  in  any  school  aided  or  sup- 
ported by  the  State."  These  provisions  of  the 
Constitution  were  intended  to  be,  and  are, 
self -executing.  They  require  no  act  of  the 
Legislature  to  become  operative,  but  of  them- 
selves control  all  legislation  upon  the  subject 
of  appropriating  money  or  other  property  for 
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**the  benefit  of"  or  "to  aid"  any  sectarian  school 
or  institution,  made  after  the  adoption  of  the 
State  Constitution,  and  also  control  and  limit 
the  powers  of  all  state,  county,  or  municipal 
officers  in  auditing  or  paying  any  such  appro- 
priation. That  the  Pierre  University  is  a  sec- 
tarian school  or  institution,  within  the  mean- 
ing of  these  provisions  of  the  Constitution,  is 
not  seriously  controverted.  The  question, 
then,  is.  What  constitutes  an  appropriation  for 
"the  benefit  of"  or  "aid  to"  a  sectarian  school 
or  institution?  That  such  an  appropriation  is 
not  limited  to  a  gift  or  donation  on  the  part  of 
the  State  is  clearlv  shown  in  section  8,  art.  6, 
which  provides:  "No  money  or  property  of  the 
State  shall  be  given  or  appropriated.  The 
State  is  not  only  prohibited  from  giving  or  do- 
nating state  funds,  but  from  appropriating 
them.  This  term  "appropriation,"  used  in 
this  connection  with  "gift,"  was  evidently  in- 
tended to  mean  something  .different  from  gift 
or  donation.  The  provision  found  in  the  Bill 
of  Rights  is  limited  to  gifts  or  appropriations 
by  the  State.  The  pro^sion  in  section  16,  art. 
8,  includes  counties  and  municipalities,  as  well 
as  the  State,  and  limits  the  prohibition  to 
schools, — article  8  being  devoted  to  education 
and  school  lands;  but  the  language  is  equally 
emphatic.  "No  appropriation  .  .  .  toaid 
any  sectarian  school  shall  ever  be  made;"  and 
the  section  concludes  with  the  provision: 
"And  no  sectarian  instruction  shall  be  allowed 
in  any  school  or  institution  aided  or  supported 
by  the  Slate."  It  is  apparent  from  these  vari- 
ous provisions  that  the  framers  of  our  State 
Constitution  intended  to  guard  with  zealous 
care  the  funds  of  the  State,  counties,  and 
municipalities,  collected  from  taxes  imposed 
upon  all  the  members  of  the  community, 
composing  the  various  religious  sects,  from 
being  appropriated  for  the  benefit  of  or  to 
aid  any  one  or  more  sectarian  schools  or 
institutions,  or  in  fostering  or  building  up 
any  one  or  more  sects  within  the  State.  The 
policy  of  prohibiting  the  use  of  funds  belong- 
ing to  all  for  the  l^nefit  of  one  or  more  re- 
ligious sects  has  been  adopted  in  most  of  tJie 
states.  No  one,  we  think,  can  mistake  the  in- 
tention of  the  framers  of  the  Constitution,  as 
expressed  in  these  various  sections  of  that  in- 
strument, to  prohibit  in  every  form,  whether 
as  a  ^ft  or  otherwise,  the  appropriation  of  the 
public  funds  foi'  the  benefit  of  or  to  aid  any 
sectarian  school  or  institution.  What,  then, 
constitutes  benefit  or  aid?  Webster  defines 
"benefit"  to  mean  "whatever  contributes  to 
promote  prosperity;  .  .  .  add  value  to 
property;  advantage;  profit."  "To  aid"  is 
defined  by  the  same  author  "to  support,  either 
by  furnishing  strength  or  means  to  help  to  suc- 
cess." The  demand  of  plaintiff  is  for  money 
due  for  the  tuition  of  a  class  of  students  al- 
leged to  have  been  instructed  under  a  contract 
with  the  board  of  education.  Would  not  the 
payment  of  this  demand  be  for  the  benefit  of 
or  to  aid  the  university?  Is  not  the  tuition 
received  from  every  student  for  the  benefit  of 
or  to  aid  the  school,  to  support,  to  strengthen  it? 
Do  not  such  institutions  depend  mainly  upon 
the  tuition  fees  of  students  they  can  obtain  for 
tlieir  support?  But  the  learned  counsel  for 
plaintiff  strenuously  contends  that  the  sum  due 
plaintiff  will  not  be  contributed  for  the  benefit 
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of  or  to  aid  the  university,  but  in  payment  for 
services  rendered  the  State,  or  to  its  students, 
in  preparing  them  for  teaching  in  the  public 
schools.  This  contention,  while  plausible,  is, 
we  think,  unsound,  and  leads  to  absurd  results. 
If  the  State  can  pay  the  tuition  of  twenty-five 
students,  why  may  it  not  maintain  at  the  insti- 
tution all  that  the  institution  can  accommodate, 
and  thereby  support  the  institution  entirely  by 
state  funds'?  The  theory  contended  for  by  coun- 
sel would,  in  effect,  render  nugatory  the  provis- 
ions of  the  Constitution,  as  the  claim  that  the 
appropriation  was  made  as  compensation  for 
services  rendered  could  be  made  in  all  cases. 
This  theory,  carried  out  to .  its  le^timate  re- 
sults, would  enable  any  one  leading  sect  to 
control  the  schools,  institutions,  and  funds  of 
the  State,  as  it  could  claim  it  was  rendering 
services  for  the  funds  appropriated.  It  was 
undoubtedly  to  prevent  such  possible  results 
that  these  provisions  were  inserted  in  the  Con- 
stitution. It  matters  not  how  much  consider- 
ation has  been  given  by  services  rendered,  the 
language  is  emphatic  and  unqualified  that  no 
money  shall  be  given  or  appropriated  for  the 
benefit  of  or  to  aid  anv  sectarian  school,  soci- 
etT,  or  institution.  Tte  payinj?  of  the  tuition 
of  pupils  in  the  Pierre  University  to  the  plain- 
tiff in  this  case  will,  in  our  opinion,  be  for  the 
benefit  of  or  to  aid  such  school  or  instifution, 
and  is  clearly  within  the  prohibition  of  the 
Constitution. 

This  view  of  the  provisions  of  our  Constitu- 
tion is  supported  by  two  recent  decisions,  that 
we  will  now  proceed  to  notice.  The  first  is  the 
case  of  State  v,  Hafloek,  16  Nev.  378.  It  ap- 
pears from  the  statement  in  that  case  that  the 
Constitution  of  the  State  of  Nevada,  as  origi- 
nally adopted,  contained  no  provisions  such  as 
are  found  in  our  State  Constitution;  but  in 
1880  the  following  provision  was  adopted  as 
an  amendment,  being  section  10,  art.  11:  "No 
public  funds  of  any  kind  or  character,  whether 
state,  county,  or  municipal,  shall  be  used  for 
sectarian  purposes."  After  this  section  was 
adopted,  the  Legislature  of  that  State  passed 
an  Act  providing  that  certain  orphans  of  the 
State  should  be  supported  at  the  expense  of  the 
State  in  a  certain  orphan  asylum,  under  the 
control  of  a  religious  sect.  A  certain  sum  be- 
coming due  for  the  support,  clothing,  and  care 
of  orphans  under  the  law,  a  mandamus  was 
applied  for  to  compel  the  state  auditor  to  audit 
and  allow  the  account,  which  he  had  refused 
to  do  on  the  ground  that  the  law  was  in  con- 
flict with  the  State  Constitution.  It  was  urged 
in  that  case,  as  in  the  case  at  bar,  in  support  of 
the  application,  that  the  appropriation  was  not 
for  sectarian  purposes,  but  to  pay  for  the  care 
and  support  of  the  orphans  placed  in  the  insti- 
tution by  the  State.  The  court,  in  closing  its 
opinion,  says:  "The  seventy-live  dollars  ap- 
propriated for  each  orphan  is  a  contribution, 
and,  should  it  be  given,  it  will  be  used  for  the 
relief  and  support  of  a  sectarian  institution, 
and,  in  part,  at  least,  for  sectarian  purposes." 
And  the  writ  was  denied.  In  Cook  County  v. 
Chieaffolndvstrial  School  for  Oirls,  125  III.  540, 
1  L.  R.  A.  487,  decided  in  1888  by  the  supreme 
court  of  that  State,  the  question  was  discussed 
and  decided  as  to  what  constitutes  "aid  "  to  an 
institution  under  section  3,  art.  8,  of  the  Illinois 
Constitution,  which  is  as  follows:    "Neither 
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the  Qeneral  Assembly,  nor  any  county,  dty, 
town,  township,  school-district,  or  other  public 
corporation,  shall  ever  make  any  appropria- 
tion, or  pay  from  any  public  fund  whatever, 
anything  m  aid  of  any  church  or  sectarian 
purpose,  or  to  help  support  or  sustain  any 
school,  academy,  seminary,  college,  university, 
or  other  literary  or  scientific  institution  con- 
trolled by  any  church  or  sectarian  denomina- 
tion whatever;  nor  shall  any  grant  or  donation 
of  land,  money,  or  other  personal  property 
ever  be  made  by  the  Slate,  or  any  such  public 
corporation,  to  any  church,  or  for  any  sec- 
tarian purpose."  B^  an  Act  of  the  Legislature 
of  that  State  certain  female  infants  were  re- 
quired to  be  committed  to  the  Industrial  School 
of  Chicago.  The  industrial  school  seems  to 
have  been  a  corporation,  but  was  conducted  in 
connection  with  two  institutions,— one  known 
as  *'The  House  of  the  Good  Shepherd,"  and 
the  other  as  ''St.  Joseph's  Orphan  Asylum," 
both  under  the  control  of  a  sectarian  organiza- 
tion. An  action  was  brought  by  the  industrial 
school  to  recover  of  Cook  County  soAie  $15,- 
000  for  the  care  and  support  of  the  female  in- 
fants committed  to  that  institution  under  the 
law.  The  defense  was  that  the  industrial 
school  had  no  real  existence,  but  that  the 
care  and  maintenance  of  those  committed 
was  furnished  by  the  two  institutions  above 
named,  and  that  the  money,  when  collected, 
would  go  to  them;  and,  as  they  were  sectarian 
in  character,  the  county  was  prohibited  by  the 
section  of  the  Constitution  (quoted  from  paying 
to  them  any  public  funds  in  aid  of  sectarian 
purposes.  The  court  sustained  the  defense  in 
a  very  able  opinion  delivered  by  Justice  Ma- 
gruder,  in  which  he  says:  "It  cannot  be  said 
that  a  contribution  is  no  aid  to  an  institution 
because  such  contribution  is  made  in  return  for 
services  or  work  done.  A  school  is  aided  by 
the  patronage  of  its  pupils,  even  if  thev  do  pay 
for  their  tuition."  It  was  contendea  in  that 
case,  as  in  the  case  at  bar,  that  these  institu- 
tions furnished  tuition,  clothing,  care,  etc.,  in 
return  for  the  money  received  by  them,  and, 
as  they  earned  what  they  received,  and  were 
not  the  receipients  of  any  gift  or  donation, 
nothing  was  paid  in  aid  of  or  to  help  support 
or  sustain  them.  In  discussing  this  proposi- 
tion, the  court  says,  on  pages^  570,  571,  125 
III.  :  "If  they  are  entitled  to  be  paid  out 
of  the  public  funds,  even  though  they  are 
under  the  control  of  sectarian  denomina- 
tions, simply  because  they  relieve  the  State 
of  a  burden  which  it  would  otherwise  be  itself 
required  to  bear,  then  there  is  nothing  to  pre- 
vent all  public  education  from  becoming  sub- 
jected, by  hasty  and  unwise  legislation,  to 
sectarian  influences.  By  section  1  of  article  8 
of  the  Constitution  it  is  made  the  duty  of  the 
State  to  provide  a  thorough  and  efficient  system 
of  free  schools.  If  statutes  are  passed,  under 
which  the  management  of  these  schools  shall 
get  into  the  hands  of  sectarian  institutions, 
then,  under  the  theory  contended  for,  the  pro- 
hibition of  the  Constitution  will  be  powerless 
to  prevent  the  money  of  the  tax-pavers  from 
being  used  to  support  such  institutions,  inas- 
much as  they  will  render  a  service  to  the  State 
by  performing  for  it  its  duty  of  educating  the 
children  of  the  people.  It  is  an  untenable 
position  that  public  funds  may  be  paid  out  to 
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help  support  sectarian  schools,  provided  only 
such  schools  shall  render  a  quid  pro  quo  for 
the  payments  made  to  them.  The  Constitu- 
tion declares  against  the  use  of  public  funds  to 
aid  sectarian  schools,  independently  of  the 
question  whether  there  is  or  is  not  a  considera- 
tion furnished  in  return  for  the  funds  so 
used."  Our  attention  was  called  by  the  learned 
counsel  for  plaintiff  to  Millard  v.  Board  of 
Education,  121  111.  297,  8  West.  Rep.  872. 
But  the  decision  in  that  case  does  not,  we 
think,  affect  the  case  at  bar,  and  it  is  com- 
mented on  by  the  court  in  the  Cook  Cminty 
Case  as  follows:  "There  is  nothing  in  the 
doctrine  here  announced  which  conflicts  with 
the  case  of  Millard  v.  Board  of  Edu4:ation,  121 
111.  297, 8  West.  Rep.  872.  There  the  proceed- 
ing was  by  an  individual  tax-payer  against  a 
board  of  education,  and  a  majority  of  the  court 
sustained  the  act  of  the  board,  which  had  no 
school-house,  in  temporarily  leasing  the  base- 
ment of  a  Catholic  Church  for  the  purpose  of 
holding:  one  of  the  public  schools  therein.  But 
the  board  did  not  part  with  its  control  of  the 
school.  The  scholars  were  taught  by  teachers, 
whom  the  board  appointed,  and  under  a 
system  of  instruction  which  the  board  pre- 
scribed." 

It  is  further  contended  by  the  counsel  for 
plaintiff  that  by  the  provisions  of  the  law  and 
the  regulations  of  the  board  of  education  the 
normal  department  in  the  Pierre  University 
was  a  distinct  and  separate  department,  under 
the  control  of  the  board  of  education;  and  thev 
call  our  attention  to  the  regulations,  which 
provide  that  "  the  pupils  of  this  department  of 
the  school  shall  be  excused,  if  they  desire, 
from  any  exercises  where  sectHrian  doctrines 
are  taugnt.  or  any  comment  made  upon  the 
Scriptures;"  that  the  territorial  board  shall 
prescribe  the  course  of  study  in  the  normal 
department;  and  that  the  principal  and  all 
teachers  in  that  department  must  be  approved 
by  the  board  of  education,  etc.  But  while,  by 
these  and  other  provisions  in  the  law  and  the 
regulations,  the  board  of  education  reserved  to 
itself  large  powers  in  the  control  and  manage- 
ment of  this  department,  it  nevertheless  clearly 
appears  that  the  teachers  in  this  department 
were  employed  and  selected  by  the  plaintiff, 
subject  to  the  approval  of  the  board  of  educa- 
tion. They  were  paid  b);  the  plaintiff,  and 
under  the  control  of  plaintiff  as  to  all  matters 
not  specially  reserved  to  the  board  of  educa- 
tion. They  constituted  a  part  of  the  faculty 
of  a  sectarian  school,  and  tbe  funds  claimed  in 
this  action  are  not  to  be  paid  to  such  teachers 
speciflcally,  but,  if  paid,  will  be  received  by 
the  plaintiff,  and  used  for  its  institution.  The 
fact,  therefore,  that  the  purpose  for  which 
plaintiff  was  organized  and  exists  was  and  is 
generally  to  maintain  and  promulgate  the  doc-^ 
trines  and  belief  of  one  particular  sect,  consti- 
tutes the  university  under  its  control  a  sec- 
tarian school  or  institution,  within  the  mean- 
ing of  section  8,  art.  6,  and  section  16,  art.  8, 
of  our  State  Constitution;  and  tbe  State  is 
therefore  prohibited  from  appropriating  to  it 
any  of  the  public  funds  collected  from  taxes 
paid  by  the  public  and  contributed  by  mem- 
bers 01  all  the  different  religious  sects  of  the 
State.  We  recognize  fully  the  learning  and 
ability  of  the  faculty  of  the  Pierre  University, 
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and  the  noble  work  in  which  they  are  engaged. 
We  recognize  also  the  faithfulDess  and  hdelity 
-with  which  the  work  of  iDstrucUon  was  per- 
formed under  its  alleged  contract  with  the 
board  of  education,  but.  with  our  view  of  the 
mandate  of  the  Constitution,  we  are  compelled 


to  deny  to  the  plaintiff  any  relief  against  the 
Stote. 

Judgment  must  tfisrrfore  be  entered  in  favor 
of  the  defendant,  and  it  is  so  ordered. 

AH  the  Judges  concur. 


OREGON  SUPREME  COURT. 


Iven  S.  HANGEN,  Beept., 
ALBINA  LIGHT  &  WATER  CO.,  Appt. 


(. 


.Or. 


.) 


1.  A  corporation  organised  to  sapply 
water  to  a  dty  and  its  inhabitants  and 

given  the  rigrht  to  lay  its  pipes  in  the  streets  for 
that  purpose  is  engtiged  in  a  public  business  and 
m«7  be  compelled  to  furnish  water  on  reasonable 
terms  to  all  Inhabitants  who  apply  for  it,  although 
there  is  no  express  provision  in  its  grant  of  fran- 
chise to  that  eflTect. 

2*  The  Ibct  that  a  pipe  laid  by  a  water 
company  alon^  a  street  in  the  exercise 
of  its  franchise  was  laid  under  an 
agreement  with  certain  persons  who 

paid  the  expense  that  they  shouid  have  the 
exclusive  use  of  the  water  and  that  the  company 
should  not  tap  the  pipe  without  their  consent 
unless  it  first  repaid  them  for  the  pipe  will  not 
relieve  the  company  from  its  obligation  to  sup- 
ply water  to  all  persons  living  on  said  street  who 
may  apply  for  it  on  reasonable  terms. 

8.  Mandamus  is  an  appropriate  rem- 
edy to  compel  a  water  company  to  supply  water 
to  a  person  who  has  a  right  to  it. 

(December  14,  IfiOl.) 

APPEAL  by  the  defendant  from  a  judg- 
ment of  tbc  Circuit  Court  for  Multonomab 
County  sustaining  a  demurrer  to  tbe  answering 
and  awarding  a  peremptory  writ  of  mandnmus 
compelling  tbe  defendant  to  permit  plaintiff 
to  tap  a  water  main  for  tbe  purpose  of  securing 
a  water  supply.    Affirmed. 

Statement  by  Lord,  J.: 

Tbis  is  an  action  for  a  writ  of  mandamus  to 
require  the  defendant  to  supply  the  plaintiff 
with  water  by  tapping  a  certain  water-main 
on  Tillamook  Street,  and  allowing  him  to 
connect  therewith  a  service-pipe,  etc.  The 
facts  alle(^d,  in  substance,  are  tbeee:  That 
the  defendant  is  a  corporation,  the  business  of 
which,  among  other  things,  is  to  furnish  the 
city  of  Albina.  and  the  Inhabitants  thereof, 
with  water.  That  it  is  operating  under  a 
franchise  granted  to  said  company  by  the 
council  of  the  city  of  Albina  by  virtue  of  an 
ordinance,  as  follows:  **An  ordinance  grant- 
ing the  right  of  way  through  the  streets  for 
laying  pipes  for  the  purpose  of  conveying 
water  through  the  city.  The  city  of  Albina 
does  ordain  as  follows:  Section  1.  That  the 
Albina  Water  Company,  its  successors  and 
assigns,  be,  and  are  hereby  eranted  the  right 
and  privilege  of  laying  pipes  &rough  the  streets 

Note.— For  notes  on  mandamus,  see  Fleminer  v. 
Guthrie  (W.  Va.)  8  L.  H.  A.  68;  Commercial  Union 
Telcff.  CJo.  V.  New  Bnffland  Teleg.  k  Teleph.  Co. 
(Vt.)6L.R.A.161. 
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of  the  city  of  Albina,  for  the  purpose  of  eon- 
ducting  water  through  the  city.  Sec.  2.  That 
the  ditches  for  laying  pipes  shall  be  sunk 
two  feet,  and  the  pipes  for  conducting  tbe 
water  shall  be  under  the  surface  or  level  of 
tbe  established  grade  eighteen  to  twenty  inchea 
on  all  improved  streets,  and  no  pipe  shall  be 
laid  so  as  to  interfere  with  the  construction  of 
sewers:  provided,  that  nothing  in  this  ordinance 
shall  be  construed  so  as  to  grant  any  exclu.<^ive 
right  or  privilege  of  conducting  water  into 
the  city:  provided,  further,  that  said  water 
company  shall  in  no  case  charge  more  than 
one  dollar  per  month  for  the  first  faucet,  and 
fifty  cents  for  each  additional  faucet,  in  tbe 
same  building,  for  family  use,  or  at  a  private 
dwelling-house,"  etc.  That  the  purpose  and 
object  of  granting  to  said  company  the  ri^ht 
to  lay  water-mains  in  the  streets  of  said  city 
was  that  the  citizens  of  said  city  might  be 
furnished  with  a  supply  of  pure  and  whole- 
some water.  That  by  virtue  of  the  authority 
conferred  by  said  ordinance,  the  defendant 
laid  down  a  four-inch  water-main  in  and 
through  Tillamook  Street,  in  the  then  city  of 
Albina,  from  the  east  line  of  tbe  original  town- 
site  of  the  city  of  Albina  to  the  west  line  of 
Twenty-Fourth  Street,  in  Irvington,  and  con- 
nected the  said  main  with  the  main  on  Mar- 
garetta  Avenue,  in  said  city,  and  for  nearly  a 
year  past  has  been  pumping  water,  and  con- 
ducting it  through  said  main  on  Tillamook 
Street,  to  supply  the  citizens  of  Irvington 
residing  east  of  Fourteenth  Street.  That  the 
defendant  utterly  refuses  to  allow  anyone 
residing  on  Tillamook  Street,  between  the  east 
line  of  the  original  town  site  of  Albina  and 
Fourteenth  Street,  in  Irvington,  to  tap  said 
main,  and  refuses  to  supply  them  with  water 
therefrom.  That  the  plaintiff  resided  on  Tilla- 
mook Street  between  the  points  above  named, 
and  is  the  owner  of  lot  2.  block  126,  of  Irving- 
ton. That  said  lot  abuts  on  said  Tillamook 
Street,  and  the  plaintiff  is  constructing  thereon 
a  dwelling,  and  is  desirous  of  securing  a  sup- 
ply of  water  from  the  water-mains  of  said 
street,  that  being  the  only  source  of  water 
supply  for  said  premises.  That  the  plaintiff 
has  repeatedly  requested  the  defendant  to  sup- 
ply  him  with  water  from  said  main,  but  baft 
always  been  refused.  That  on  the  11th  day 
of  July  the  plaintiff  tendered  said  defendant 
$2.50,  the  regular  fee  charged  bjr  the  defend- 
ant for  tapping  a  water-main  with  a  service- 
pipe,  and  demanded  from  the  defendant  to 
be  connected  with  said  water-main  in  Tilla- 
mook Street,  and  to  be  supplied  therefrom 
with  water;  and  that  said  defendant  refused 
to  accept  said  tender,  and  refused  to  con- 
nect  the  plaintiff's  premises  with  said  main, 
and  refused  to  supply  him  with  water  there- 
from.   That  said  refusal  is  willful,  and  ia 
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done  for  the  avowed  purpose  of  debarring  the 
residents  on  said  Tillamook  Street,  between 
the  original  town-site  of  Albina  and  Four- 
teenth Street,  and  particularly  the  plaintiff, 
from  the  use  of  water  from  said  main.  That 
the  plaintiff  is  without  any  legal  remedy  in 
the  premises  except  the  writ  of  mandamus,  etc. 
The  defendant  denies  that,  under  the  authority 
conferrnl  by  said  ordinance,  it  laid  down  a 
four-inch  or  any  water-main  in  or  through  Til- 
lamook Street,  m  said  city,  as  alleged;  or  con- 
nected the  said  alleged  main  with  the  main  on 
Margaretta  Avenue,  in  said  city;  or  for  nearly 
a  year  past,  or  for  any  time,  has  been  pumping 
water  through  said  alleged  main;  but  the  de- 
fendant alleges  the  fact  to  be  that  Ellis  G. 
Hughes  and  C.  H.  Prescott  are  owners  of  the 
tract  of  land  known  as  ''Irvington"and  *'John 
Irving's  First  Addition,"  east  of  Fourteenth 
Street,  in  Albina;  and  that  in  pursuance  of 
an  agreement  entered  into  between  the  said 
Hughes  and  Prescott,  for  the  purpose  of  sup- 
plying water  to  the  property  in  Irvington,  and 
said  John  Irving's  First  Aadition,  the  defend- 
ant laid  down  in  said  Tillamook  Street  a  sup- 
ply pipe  for  said  Hughes  and  Prescott,  for 
which  pipe  the  said  Hughes  and  Prescott  paid, 
for  the  sole  purpose  of  supplying  said  lands 
with  water.  That  said  pipe  is  owned  by  said 
Hughes  and  Prescott.  and  is  under  their  abso- 
lute control.  That  the  defendant  has  no  right 
to  tap  the  same,  except  with  the  consent  of 
Hughes  and  Prescott,  without  paying  the  said 
Hughes  and  Prescott  the  sum  of  13,600,  the 
cost  of  laying  the  same.  That  the  business 
along  the  line  will  not  justify  the  defendant  in 
incurring  the  expense  of  purchasing  said  serv- 
ice-pipe and  converting  it  into  a  main.  That 
defendant  has  repeatedly  applied  to  said 
Hughes  and  Prescott  for  leave  to  tap  said  serv- 
ice pipe,  without  having  to  pay  the  price 
charged  therefor,  but  they  wholly^  refuse  to 
give  consent  for  the  defendant  to  do  so.  De- 
nies that  the  defendant's  refusal  to  tap  said 
main  or  refusal  to  supply  the  plaintiff  with 
water  is  willful,  or  without  lawful  cause,  or 
that  the  same  is  done  with  the  avowed  or  any 
purpose  of  depriving  the  residents  of  Tilla- 
mook Street,  or  the  plaintiff,  from  the  use  of 
water  from  the  alleged  main,  but  alleged  that 
the  reason  for  not  supplying  the  plaintiff  with 
water  from  said  service-pipe  of  said  Hughes 
and  Prescott  is  that  it  cannot  do  so  without 
becoming  liable  to  pay  said  Hughes  and  Pres- 
cott for  said  pipe  the  sum  of  $8,600,  which  sum 
the  defendant  is  not  now  prepared  or  able  to 
pay,  and  for  the  further  reason  that  the  water 
which  would  be  used  along  said  street  will  not 
justify  the  expenditure,  etc.  The  plaintiff 
demurred  to  the  new  matter  stated  in  the  an- 
swer, and  when  the  cause  was  heard  the  court 
sustained  the  demurrer,  and  gave  judgment 
making  the  writ  peremptory,  from  which  this 
appeal  is  taken. 

Messrs.  Dolph,  Bellin^^r,  Mallory  A 

Simon,  for  appellant: 

The  rights  conferred  are  defined,  and  in 
terms  too  specific  to  admit  of  dispute.  The 
language  is:  '*That  the  Albina  Water  Com- 

Eany,  its  successors  and  assigns  be  and  are 
ereby  granted  the  right  and  privilege  of  lay- 
ing pipes  through  the  streets  of  the  city  of 
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Albina  for  the  purpose  of  conducting  water 
through  the  city. " 

There  is  no  provision  requiring  the  company 
to  supply  the  inhabitants  of  the  city  with 
water. 

It  cannot  be  successfully  claimed  that  by 
the  act  of  laying  down  a  pipe  in  ibe  streets  of 
Albina  and  conducting  water  through  it  in 
the  exercise  of  a  right  conferred  b^  this  ordi- 
nance, the  company  thereby  placed  itself  under 
obligation  to  any  inhabitant  of  Albina  to  sup- 
ply him  with  water. 

The  fact  that  the  defendant  was  organized 
to  supply  the  inhabitants  of  Albina  with 
water  does  not  of  itself  impose  a  duty  upon 
the  company  to  supply  whoever  may  apply. 

Paterson  Oas- Light  Co.  v.  Brady,  27  N.  J. 
L.  245.  72  Am.  Dec.  860. 

Innkeepers  and  common  carriers  are  boutjd 
to  receive  all  who  properly  apply  to  them,  but 
this  is  a  duty  peculiar  to  them. 

Other  bailees  and  persons  engaged  in  other 
employments  are  at  liberty  to  demand  an  un- 
reasonable price  before  they  will  undertake 
any  work  or  trust,  or  to  reject  employment 
altogether. 

See  Redfleld,  Railways,  293,  204,  and  note. 

Having  enumerated  certain  obligations,  none 
other  can  be  imposed  by  implication.  The 
maxim  expressio  univs  est  exclusio  alterius 
applies. 

Mr,  J.  C.  Moreland  for  respondent. 

Lord,  </.,  delivered  the  opinion  of  the 
court: 

From  this  statement  of  the  case,  as  presented 
by  the  pleadings,  the  court  below  held  that, 
when  the  defendant  entered  upon  and  laid 
down  its  water  mains  in  the  street,  in  pursu- 
ance of  the  privilege  granted  by  the  ordinance,, 
it  became  bound  to  supply  every  abutter  upon 
the  street  with  water,  llie  contention  for  the 
defendant  is  that  the  ordinance  does  not  im- 
pose the  duty  upon  it  to  furnish  water,  but 
only,  if  it  shall  furnish  water,  that  the  charjB^e 
therefor  shall  not  exceed  a  certain  sum  herein 
specified;  that  the  grant  is  to  lay  pipes  through 
the  streets  for  the  purpose  of  conducting  water 
through  the  city  in  the  mode  prescribed,  and 
so  as  not  to  interfere  with  the  construction  of 
sewers;  but  that  it  contains  no  provision  re- 
quiring it  to  supply  the  city  or  its  inhabitants 
with  water;  hence  the  orainance  imposes  no 
duty  upon  the  company  to  furnish  water  to 
anyone.  In  whatever  form  the  argument  ia 
presented,  it  rests  essentially  upon  this  conten- 
tion. While  admitting  that  it  is  a  corporation 
organized  to  supply  the  city  and  its  inhabitants 
with  water,  and  that  the  city,  by  its  ordinance, 
granted  it  the  right  to  lay  water-mains  through 
its  streets  for  the  purpose  of  carrying  into  ef- 
fect the  objects  of  its  incorporation,  it  in- 
sists that  the  ordinance  is  the  measure  of  the 
rightii  conferred  and  the  obligation  imposed, 
which,  by  its  terms,  only  grants  "the  right 
and  privilege  of  laying  pipes  through  the 
streets  of  the  city  of  Albina  for  the  purpose  of 
conducting  water  through  the  city,"  under  the 
conditions  imposed,  without  "a  word  in  the 
language  of  the  grant  from  which  it  .could  be 
inferred  that  the  company  is  placed  under  any 
obligation  whatever  to  supply  any  inhabitant 
of  the  city  with  water."    Counsel  says:    "If 
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the  ordinance  had  imposed  upon  the  company 
the  duty  of  supplying  the  inhabitants  with 
water  as  a  part  of  the  conditions  of  the  grant, 
fiuch  a  conclusion  might  be  supported;  but 
where  no  such  duty  is  imposed,  and  nothing 
is  said  except  that,  when  the  company  fur- 
nishes water,  it  shall  charge  no  more  than  a 
certain  rate  per  month,  they  fail  to  see  the 
soundness  of  the  reasoning  which  makes  it  the 
dnty  of  the  company  to  furnish  water."  It  is 
thus  seen  that  it  is  the  absence  of  any  express 
proyision  in  the  ordinance,  imposing  the  duty 
upon  the  defendant  to  supply  water,  upon 
which  the  argument  and  the  case  for  the  de- 
fendant is  predicated.  The  effect  to  be  given 
to  the  fact  that  the  defendant  company  was 
incorporated,  under  the  law,  to  furnish  water 
to  the  city  and  its  inhabitants,  and  the  implied 
obligation  which  the  defendant  assumed  by 
accepting  the  grant  or  franchise  under  the  or- 
dinance, is  entirely  oyerlooked.  The  defendant 
is  treated  as  a  private  corporation,  the  business 
of  which  is  private,  and  not  of  a  public  nature, 
and  to  meet  a  public  necessity;  and,  as  a  con- 
sequence, that  it  should  not  be  subjected  to 
duties  or  obligations  that  are  not  binding  upon 
other  private  corporations.  In  support  of  this 
view,  the  only  authority  cited  and  relied  upon 
by  the  defendant  is  Faterson  Oas-Light  Co,  y. 
Brady,  27  N.  J.  L.  246,  72  Am.  Dec.  860.  In 
that  case  the  court  was  urged  to  assert  the 
doctrine  that  gas  companies,  like  common  car- 
riers and  innkeepers,  were  bound  to  accommo- 
date the  public,  but  refused  on  the  ground 
that  the  lack  of  precedents  upon  the  subject 
could  only  be  based  upon  the  strong  presump- 
tion that  there  was  no  principle  of  law  upon 
which  such  a  view  could  be  supported.  The 
court  says:  "The  company  may  organize; 
may  make  and  sell  gas  or  not,  at  their  pleas- 
ure; and  I  see  no  more  reason  to  hold  that  the 
duty  of  doing  so  is  meant  to  be  imperative 
than  to  hold  that  other  companies  incorporated 
to  carry  on  manufactories,  or  to  do  any  other 
business,  are  bound  to  serve  the  public  any 
further  than  they  tlnd  it  to  be  their  interest  to 
do  80.  It  was  earnestly  insisted  on  the  argu- 
ment that  the  community  haye  a  great  interest 
in  the  use  of  gas,  and  that  companies  set  up 
to  furnish  it  ought  to  be  treated  like  innkeep- 
ers and  common  carriers,  and  that,  if  no  prec- 
edent can  be  found  for  such  a  decision,  this 
court  ought  to  make  one.  But  that  there  is  no 
authority  for  so  holding  in  England  or  Amer- 
ica, where  companies  have  been  so  long  in- 
corporated for  supplying  water  and  gas  to  the 
inhabitants  of  numerous  towns  and  cities,  af- 
fords a  strong  presumption  that  there  is  no 
principle  of  law  upon  which  it  can  be  sup- 
ported." But  this  case  and  its  reasoning  was 
directly  disapproved  and  overruled  in  the  sub- 
sequent case  of  Olmsted  v.  Morris  Aqueduct 
Froprs.,  47  N.  J.  L.  338,  in  which  the  court 
says:  ''In  that  case  [Paterson  OasLipht  Co. 
y.  Brady]  Mr.  Justice  Elmer  declared  that  the 
company  was  under  no  legal  obligation  to  sup- 
ply gas  to  all  persons  having  buildings  on  the 
line  of  their  pipes,  upon  tender  of  reasonable 
compensation.  He  rested  this  view  on  the  ab- 
fience  of  any  express  provision  in  the  charter 
im()08ing  such  duty  upon  the  company.  This 
decision  fails,  however,  to  give  due  effect  to 
the  purpose  of  the  Legislature  in  creating  the 
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company,  and  to  the  implied  obligation  as- 
sumed by  the  company  in  accepting  the  grant. 
If  it  were  a  grant  for  mere  private  uses,  em- 
powering the  corporate  body  to  withhold  serv- 
ice at  pleasure  from  all  persons,  the  company 
would  be  without  the  right  to  occupy  the  pub- 
lic streets  for  the  laying  of  its  pipes,  and,  of 
course,  the  grant  of  eminent  domain  for  such 
private  purpose  would  be  yoid.  In  this  re- 
spect, in  my  judgment,  the  conclusion  in  the 
Paterson  Case  was  erroneous,  and  in  conflict 
with  the  views  expressed  in  the  Tide- Water 
Case,  18  N.  J.  Eq.  518,  90  Am.  Dec.  884,  and 
in  National  Docks  R,  Co,  v.  CerUral  JS.  Co,  82 
N.  J.  E<j,  755." 

This  view  is  certainly  more  in  accord  with 
recent  decisions  establishing  the  doctrine  that 
it  is  mandatory  upon  corporations  of  this  sort 
to  supply  one  and  all  without  distinction.  The 
defendant  by  incorporating,  under  the  statute, 
for  the  purpose  of  supplying  water  to  the  dty 
and  its  inhabitants,  undertook  a  business 
which  it  could  not  have  carried  on  without  the 
grant  of  eminent  domain  over  the  streets  in 
which  to  lay  its  pipes.  It  was  by  incorporate 
ing  for  this  purpose,  and  in  accepting  the 
grant,  it  became  invested  with  a  franchise  be- 
longing to  the  public,  and  not  enjoyed  of  com- 
mon right,  for  the  accomplishment  of  public 
objects,  and  the  promotion  of  the  public  con- 
venience and  comfort.  Its  business  was  not 
of  a  private,  but  of  a  public  nature,  and  de- 
signed, under  the  conditions  of  the  grant,  as 
well  for  the  benefit  of  the  public  as  the  com- 
pany. "Such  a  business,"  says  Mr.  Justice 
Harlan,  "is  not  like  that  of  an  ordinary  corpo- 
ration, engaged  in  the  manufacture  of  articles 
that  may  be  quite  as  indispensable  to  some 
persons  as  are  gas  lights.  The  former  articles 
may  be  supplied  by  individual  effort,  and  with 
their  supply  the  government  has  no  such  con- 
cern that  it  can  grant  an  exclusive  right  to 
engage  in  their  manufacture  and  sale;  but  as 
the  distribution  of  gas  in  thickly  populated 
districts  is,  for  the  reason  stated  in  other  cases, 
a  matter  of  which  the  public  ma^  assume  cob- 
trol,  services  rendered  in  supplying  It  for  pub- 
lic and  private  use  constitute,  in  our  opinion, 
such  public  services  as,  under  the  Constitution 
of  Kentucky,  authorized  the  Legislature  to 
grant  to  the  defendant  the  exclusive  privileges 
in  question."  IxmisviUe  Oas  Co.  v.  Citizens 
OaS'Light  Co.  115  U.  S.  688,  iSO  L.  ed.  510. 
And,  in  another  case,  the  same  eminent  jud^ 
said:  *The  manufacture  of  gas,  and  its  dis- 
tribution for  public  and  private  use,  by  means 
of  pipes  laid  down  under  legislative  authority, 
in  the  streets  and  ways  of  a  city,  is  not  an  or- 
dinary business  in  which  everyone  may  en- 
gage, but  is  a  franchise  belonging  to  the  gov- 
ernment, to  be  granted  for  the  accomplishment 
of  public  objects,  to  whomsoever,  and  upon 
what  terms  it  pleases.  It  is  a  business  of  a 
public  nature,  and  meets  a  public  necessity, 
for  which  the  State  may  make  provision." 
New  Orleans  Qas-Light  Co,  y.  Louisiana  Liyht 
AH  P.  Mfg.  Co.  115 U.  8. 650, 20 L.  ed.  516. 
It  must,  then  be  conceded  that  the  defendant  is 
engaged  in  a  business  of  a  public,  and  not  of  a 
pnvate,  nature,  like  that  of  ordinary  corpora- 
tions, engaved  in  the  manufacture  of  articles  for 
sale;  and  that  the  right  to  dig  up  the  streets,  and 
place  therein  pipes  or  mains  for  the  purpose  of 
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conducting  water  for  the  supply  of  the  city 
and  its  inhabitants,  accordini^  to  the  express 
purpose  of  its  incorporation,  and  the  business 
in  which  it  is  engaged,  is  a  franchise,  the  exer- 
cise of  which  could  only  be  granted  by  the 
State,  or  the  municipality  acting  under  legis- 
lative authority.  In  such  case,  how  can  the 
defendant  refuse  to  supply  water  to  one  and 
«11,  without  distinction,  whose  property  abuts 
upon  the  street  in  which  their  pipes  are  laid, 
vpon  the  tender  of  the  proper  compensation? 
The  defendant  company  was  organized  to  sup- 
ply water  to  the  city  and  its  inhabitants,  and 
4he  franchise  granted  by  the  cit^  authorities  was 
4he  means  necessary  to  enable  it  to  effect  that 
purpose.  Without  the  franchise,  the  object 
for  which  the  company  was  incorporated  would 
fail  and  come  to  naught.  It  could  not  carry 
on  the  business  of  supplying  the  city  and  its 
inhabitants  with  water  without  authority  from 
the  city  to  dig  its  streets  and  lay  pipe  therein 
for  conducting  or  distributing  water  tor  public 
and  private  use.  It  was  not  organized  to  lay 
pipes,  but  to  supply  water,  ana  the  grant  was 
to  enable  it  to  do  it,  and  thereby  effect  the  pub- 
lic purpose  contemplated.  When  the  defend- 
ant incorporated  to  carry  on  such  a  business, 
we  may  reasonably  assume  that  it  was  With 
the  expectation  of  receiving  a  franchise 
from  the  city,  which,  when  conferred,  it  would 
undertake  to  carry  on  according  to  the  pur- 
poses for  which  it  was  organized.  By  its  ac- 
ceptance of  the  grant,  under  the  terms  of  its 
incorporation,  it  assumed  the  obligation  of  sup- 
plying the  city  and  its  inhabitants  with  water 
along  the  line  of  its  mains.  It  could  not  dig 
up  the  streets  and  lay  pipes  therein  for  con- 
•ducting  water  except  to  furnish  the  city  and 
its  inhabitants  with  water.  That  was  the  pur- 
pose for  which  it  became  a  corporation  and  the 
^rant  of  the  city  was  to  enable  it  to  carry  it 
into  effect.  And  "if  the  supplying  of  a  citv 
or  town  with  water,"  as  VanSyckel, «/.,  said, 
*Ms  not  a  public  purpose,  it  is  difficult  to  con- 
ceive of  any  enterprise  intrusted  to  a  private 
corporation  that  could  be  classed  under  that 
head."  Olmsted  v.  Morris  Aquedvet  Proprs., 
4tipra, 

As  the  defendant  could  not  csrry  on  the  bus- 
iness of  supplying  water  without  the  franchise, 
the  city  must  have  intended  in  granting  such 
franchise  to  charge  it  with  the  performance  of 
the  duty  it  undertook  for  the  public  by  the 
terms  of  its  incorporation,  and  the  defendant, 
in  accepting  the  benefits  of  the  grant,  must 
have  assumed  the  performance  of  such  duty. 
In  a  word,  the  acceptance  of  a  franchise,  under 
such  conditions,  carries  with  it  the  correspond- 
ing duty  of  supplying  the  public  with  the 
commodity  which  the  corporation  was  organ- 
ized to  supply  to  all  persons  without  discrim- 
ination. **It  may  be  laid  down  as  a  general 
rule,"  says  Mr.  Morawetz,  "that  whenever  the 
aid  of  the  government  is  granted  to  a  private 
company,  m  the  form  of  a  monopoly  or  a  do- 
nation of  public  property  or  funds,  or  a  dele- 
gation of  the  power  of  eminent  domain,  the 
grant  is  subject  to  an  implied  condition  that 
the  company  shall  assume  an  obligation  to  ful- 
fill the  public  purpose  on  account  of  which  the 
grant  was  made.  >  •  .  The  same  rule  ap- 
plies to  companies  invested  with  special  privi- 
leges, at  the  expense  of  the  public,  for  the 
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Surpose  of  supplying  cities  with  water."     2 
[orawetz,  Priv.  Corp.  ^1120.    The  books  are 
replete  with  illustrations  of  this  principle  as 
applied  to  water  companies,  gas  companies, 
telephone  companies  and  others  in  the  perform- 
ance of  public  d uties.    In  Lu mhard  v .  Steam  s, 
4  Cush.  61,  it  was  held  that  if  an  aqueduct 
corporation,  established   for   the  purpose  of 
supplying  a  villa^  with  pure  water,  should 
undertake,  capriciously  and  oppressively,  to 
enhance  the  value  of  certain  estates  by  furnish- 
ing them  with  a  supply  of  water,  and  depreci- 
ate that  of  others  by  'refusing  it  to  them,  such 
conduct  would  be  a  plain  abuse  of  their  fran- 
chise.    Shaw,  Ch.  J.,  said :    *  *  We  can  perceive 
no  ground  on  which  to  sustain  the  argument 
that  this  act  does  not  declare  a  public  use. 
The  supply  of  a  large  number  of  inhabitants 
with  pure  water  is  a  public  purpose.     But  it  is 
urged  that  there  is  no  express  provision  there- 
in requiring  the  corporation  to  supply  all  fam- 
ilies and  persons  who  should  apply  for  water 
on  reasonable  terms ;  that  they  may  act  capri- 
ciously and  oppressively ;  and  that  by  furnishing 
some  houses  and  lots,  and  refusing  to  supply 
others,  they  may  thus  give  a  value  to  some 
lots  and  deny  it  to  others.    This  would  be  a 
plain  abuse  of  their  franchise.  By  accepting  the 
act  of  incorporation,  they  undertake  to  do  all  the 
public  duties  required  by  it."    This  is  cited 
with  approval  in  Latoell  v.  Boston,  111  Mass. 
464,  15  Am.  Rep.  89,  and  in  Olmsted  v.  Mor- 
ris Aqueduct  Proprs.,  supra,  in  which  Pater- 
son  QaS'TAght  Co,  v.  Brady,  27  N.  J.  L.  245, 
72  Am.  Dec.  860,  is  distinctly  disapproved  and 
overruled.    In  Shepard  v.  Milwaukee  Oas  Light 
Co.,  6  Wis.  589,  70  Am.  Dec.  479,  the  company 
had  the  exclusive  right  of  supplying  the  city 
of  Milwaukee  with  gas.    The  plaintiff,  a  mer- 
chant doing  business  on  a  street  containing  one 
of  the  defendant's  mains,  fitted  up  his  estab- 
lishment with  the  necesstury  pipes  and  fixtures 
for  lighting  the  same  with  gas.     He  applied  to 
the  company  for  a  supply,  tendering  at  the 
same  time  five  dollars  in   advance  payment 
therefor.      He   was  required,  as  a  condition 
precedent,  to  sign  the  printed  rules  and  regu- 
lations of  the  company.     He  declined  to  do  so. 
The  company  refused  to  waive  the  point,  and 
suit  was  brouffht  to  recover  damages  suffered 
by  the  plaintiff  because  of  such  refusal.     After 
discussing  the  question  at  great  length,  the 
court  held  that  the  company  was  bound  to  fur- 
nish gas  to  the  citizen  who  has  made  all  neces- 
sary preparation   to  receive  the  same,  upon 
compliance  by  the  citizen  with  such  reasonable 
terms  as  the  company  may  rightfully  impose. 
But  the  court  declares  that  the  fact  of  an  ex-' 
elusive  right  to  manufacture  and  sell  gas  in 
the  city  would  imply  an  obligation  on  the  part 
of  the  company  to  furnish  the  city  and  citizens 
with  a  reasonable  supply  upon  reasonable  terms; 
that  when  the  nature  and  obiects  of  the  cor- 
poration are  considered,  namely,  the  exclusive 
right  to  manufacture  and  sell  gas  for  the  pur- 
pose of  lighting  the  city  and  dwellings  and 
business  places  of  its  inhabitants,  how  can  it 
be  urged  that  this  is  a  mere  private  corporation 
for  the  manufacture  and  sale  of  a  commercial 
commodity.    In  Williams  y.  Mutual  Qas  Co., 
52  Mich.  499,  50  Am.  Rep.  266.  the  action  was 
for  damages  for  the  failure  of  the  defendant 
to  furnish  the  plaintiff  with  gas,  as  plaintiff 
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claimed  was  the  defendant's  duty.  The  court 
says:  *'Tbe  questions  presented  and  argued 
before  the  judge  of  the  superior  court  by  coun- 
sel for  the  defendant  were:  fint,  the  plaintiff 
could  not  recover,  for  the  reason  that  the  de- 
fendant was  under  no  legal  obligation  or  duty 
to  supply  any  citizen  of  Detroit  with  gas. 
.  .  .  The  court  below  disagreed  with  the  de- 
fendant's counsel  upon  this  point.  ...  I 
agre^  with  the  judge  of  the  superior  court 
that  it  is  the  duty  of  the  defendant,  upon  rea- 
sonable conditions,  to  supply  the  citizens  of 
Detroit  who  have  their  residences  and  places  of 
business  east  of  the  center  of  Woodward  Ave- 
nue with  gas,  wherever  the  defendant  has  con- 
nected its  mains  and  service  pipes  with  the 
pipes  and  fixtures  used  at  such  residences  and 
places  of  business,  and  the  owners  or  occu- 
pants shall  desire  the  same.  The  defendant 
IS  a  corporation  in  the  enjoyment  of  certain 
rights  and  privileges  under  the  statutes  of  the 
State  and  charter  and  by-laws  of  the  city,  and 
derived  therfrom.  These  rights  and  privile^s 
were  granted,  that  the  corresponding  duties 
and  benefits  might  inure  to  the  citizens  when 
the  rights  and  privileges  conferred  should  be 
exercised.  The  benefits  are  the  compensation 
for  the  rights  conferred  and  privileges  granted, 
and  are  more  in  the  nature  of  convenience 
than  necessity;  and  the  duty  of  this  corpora- 
tion Imposed  cannot,  therefore,  be  well  likened 
to  that  of  an  innkeeper  or  common  carrier,  but 
more  nearly  approximates  that  of  tbe  tele- 
graph, telephone,  or  mill  owner."  Price  v. 
ItiverUde  Land  d  I.  Co.  66  Cal.  481;  McCrary 
V.  Beaudry,  67  Cal.  120;  Lloyd  v.  Washington 
Gadigfit  Co.  1  Mackey.  881;  Peoples.  Manhat- 
tan Gaslight  (Jo.  45  Barb.  186;  Gaslight  Go.  of 
Baltimore  y.  Golliday,  25  Md.  1;  Neio  Orleans 
Gasiight  <fe  B.  Co.  v.  Paulding,  12  Rob.  (La. I 
878. 

The  same  principle  applies  to  telephone  com- 
panies, which  are  regarded  so  far  as  common 
carriers  in  their  relation  to  tbe  public  that  tbey 
must  serve  all  members  thereof  alike  in  the 
transmission  of  messages.  In  Central  U. 
Teleph.  Co.  v.  State,  118  Ind.  206,  the  court 
says:  "While  it  may  not  supply  and  take  the 
place  of  the  telegraph  in  many  instances  and 
for  many  purposes,  yet  in  others  it  far  sur- 
passes it,  and  is  and  can  be  put  to  many  uses 
for  which  the  telegraph  is  unfitted,  and  by 
persons  wholly  unable  to  operate  and  use  the 
telegraph.  It  has  been  held  universally  by 
the  courts,  considering  its  use  and  purpose,  to 
be  an  instrument  of  commerce,  and  a  common 
carrier  of  news,  the  same  as  the  telegraph;  and 
by  reason  of  being  a  common  carrier,  it  is  sub- 
ject to  proper  obligations,  and  to  conduct  its 
business  in  a  manner  conducive  to  the  public 
benefit,  and  to  be  controlled  by  law.  It  is  by 
reason  of  the  fact  that  business  men  can  have 
them  in  their  offices  and  residences,  and,  without 
leaving  their  homes  or  their  places  of  business, 
call  up  another  at  a  great  distance,  with  whom 
they  have  important  business,  and  converse 
without  loss  of  valuable  time  on  the  part  of 
either,  that  the  telephone  is  particularly  valu- 
able as  an  instrument  of  commerce.  It  being 
an  instrument  of  commerce,  and  persons  or 
corporations  engaged  in  the  general  telephone 
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business  being  common  carriers  of  news,  what 
are  the  righis  of  the  public,  independent  of 
the  statute,  as  regards  discrimination?  Any 
person  or  corporal  ion  engaged  in  the  telephone 
business,  operating  telephone  lines,  furnishing 
telephonic  connections,  facilities  and  services 
to  business  houses,  persons  and  companies  and 
discriminating  against  any  person  or  company 
can' be  compelled  by  mandate,  on  the  petition 
of  such  person  or  com|Mny  discriminated 
against,  to  furnish  the  petitioner  a  like  service 
as  furnished  to  others."  State  v.  Nebraska 
Telepfi.  Co.  17  Neb.  126,  52  Am.  Rep.  404;  Com 
mercial  U.  Tdtg.  Co.  v.  New  England  Teleph,  db 
TeUg.  Co.  61  Vt.  241.  5  L.  R.  A.  161;  StaU  v. 
BeU  leleph.  Co.  86  Ohio  St.  296. 

A  corporation  undertaking  b^  its  accept- 
ance of  a  public  franchise,  to  perform  a  certain 
service,  can  be  by  mandamus  compelled  to 
perform  that  service.  People  v.  New  York,  L. 
IS.  db  W.  R.  Co.  104  N.  Y.  58,  6  Cent.  Rep.  89, 
58  Am.  Rep.  484;  Vincent  v.  Chicago  4i  A.  B. 
Co.  49  111.  38;  Farmers  L.  dt  T.  Co.  v.  Henning 
(Kan.)  17  Am.  L.  Reg.  N.  S.  266. 

The  pipe  which  was  laid  by  the  defendant 
in  Tillamook  Street  was  liid  under  the  fran- 
chise granted  by  the  city,  and  it  had  no  author- 
ity to  lay  any  other  kind  of  pipe  or  main  than 
prescribed  by  the  ordinance,  or  for  any  other 
purpose  than  conducting  water  to  supply  the 
city  and  its  inhabitants,  without  discrimination, 
to  all  persons  having  buildings  or  lots  on  the 
lines  of  their  pipe,  upon  tender  of  the  proper 
compensation.  There  is  no  claim  that  Hughes 
and  Prescott  had  any  right  to  dig  up  the  street 
and  to  lay  such  pipe.  It  could  only  be  done  by 
the  defendant,  so  far  as  disclosed  by  this  rec- 
ord, under  the  grant,  in  the  mode  prescribed, 
and  for  the  purposes  already  stated.  It  is  true 
it  is  alleged,  in  effect,  that  the  pipe  was  laid 
along  the  street  and  in  front  of  the  property  of 
the  plaintiff  for  the  exclusive  benefit  of  Hughes' 
and  Prescott's  property,  and  for  the  sole  pur- 
pose of  supplving  their  lands  with  water. 
The  street  in  front  of  the  plaintiff's  property 
was  subjected  to  this  public  use  for  the  special 
benefit  of  aiding  in  the  sale  of  their  property. 
Their  object  was  to  induce  purchasers  to  buy 
land  from  them  for  homes  in  places  of 
others  whose  property  along  the  street  abutted 
on  the  main.  To  favor  them,  tho  defendant, 
by  virtue  of  the  franchise  granted,  laid  the 
pipe,  but  refused  to  supply  the  plaintiff  with 
water  from  it  upon  the  tender  of  the  amount 
usually  charged  for  such  service.  As  neither 
Hughes  nor  Prescott  are  parties  to  this  record^ 
what  rights  or  contractual  relations  they  may 
bear  to  the  defendant  we  neither  know  nor  de- 
cide. We  attach  no  significance  to  the  words 
"supply-pipe"  used  in  the  answer.  The  pipe 
was  laid  along  the  street  and  in  front  of  the  lot 
of  the  plaintiff  under  the  franchise  granted  by 
the  city,  and  by  the  terms  of  its  incorporation,, 
to  supply  water  to  the  city  and  its  inhabitants. 
This  being  a  public  purpose,  and  the  business 
of  a  public  nature,  the  defendant  must  serve 
all  alike,  and  for  any  discrimination  manda- 
mus is  the  appropriate  remedy. 

We  discover  no  error,  and  the  judgment  must 
be  affirmed. 
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1  •  AfsgfaiVBilon  of  mn  i^Jviir  cmmod  by 
the  malpraetiee  of  a  rarg^eon  will  only 
mitigate  damages  and  not  defeat  a  cauae  of  action 
for  the  malpractice. 

JB.  A  physictaD  employed  by  a  dty  to 
treat  patiente  in  an  abashooee  will  not 
be  relieved  from  liability  to  a  patient  therein  for 
failure  to  exercise  ordinary  care  and  skill,  al- 
though he  is  paid  by  the  dty  and  not  by  the 
patient. 

(December  15, 1801.)1 

APPEAL  by  derendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Ulster  County  Circuit,  in  favor  of  plaintiff 
In    an   action   brought   to   recover  damages 
against  a  physician  for  alleged   malpractice. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  T.  Clearwater,  for  appellant: 
A  physician  is  to  be  gauged  only  according 


to  the  school  and  kind  of  practice  he  professes . 

Wharton,  Neg.  §  733;  Shearm.  &  Redf. 
Neg.  §  437. 

The  defendant  was  an  adherent  of  the  school 
of  conservative  surgery  one  of  the  canons  of 
which,  as  agreed  by  all  the  medical  testimony, 
is,  that  amputation. — removing  and  destroying 
bone  and  tissue  which  nature  can  never  re- 
place,— should  never  be  resorted  to  so  long  as 
a  possibility  of  savins  exists. 

Having  followed  tne  established  tenets  of 
his  school  in  treating  the  plaintiff  he  is  not 
liable  for  the  results. 

Leighton  v.  Sargent,  27  N.  H,  460,  59  Am. 
Dec.  388. 

To  render  the  defendant  liable,  it  is  not 
enough  that  there  has  been  a  less  degree  of 
skill  than  some  other  medical  men  might  have 
shown. 

Shearm.  &  Redf.  Neg.  §  434;  Rich  v.  Pier- 
jxmt,  3  Post.  &  P.  35. 

A  physician,  like  an  attorney,  is  not  answer- 
able in  a  given  case  for  errors  of  Judgment. 

Shearm.  &  Redf.  ISeg.  §^  485, 437.  430,  440, 
442. 

If  a  doubt  exists  in  the  mind  of  the  surgeon 
on  the  question  of  immediate  amputation,  he 
should  wait,  unless  the  patient  be  old,  in 
which  case  let  him  act  promptly. 


NOTB.— I<ial>ility    for  malpractice    of   physicians 
serving  ffratvUoutHy  or  employed  by  third  party. 

The  action  against  a  physician  for  malpractice 
need  not  be  based  on  contract  but  on  breacli  of 
duty  founded  upon  his  legal  obligation.  Nelson  v. 
Harrington,  1  L.  R.  A.  721,  72  Wis.  601,  7  Am.  St. 
Bep.90U. 

The  fact  that  the  action  is  ex  delicto  and  not  on 
contract  makes  it  immaterial  by  whom  the  phsrsi* 
clan  was  employed.  Gladweii  v.  Steggall,  5  Bing. 
N,  C.  rAJ;  Pipphi  v.  Sheppard,  11  Price,  400. 

On  the  other  hand,  it  has  been  held  that  the  ac- 
tion is  so  far  based  on  contract  that  physicians  in 
partnership  are  all  liable  for  the  negligence  or  mal- 
practice of  one  of  them.  Hyme  v.  Erwin,  28  8.  C. 
226, 55  Am.  Rep.  15. 

And  even  that  one  of  them  cannot  be  sued  alone 
in  such  a  case  for  his  own  negligence  although  his 
partner,  who  also  treated  the  patient  part  of  the 
time,  was  guilty  of  no  negligence  or  lack  of  skill. 
Whittaker  v.  Collin?.  84  Minn.  299,  St  Anp.  Rep.  66w 

Nevertheless  most  of  the  cases  proceed  on  the 
theory  that  the  action  is  not  based  on  contract. 

In  harmony  with  this  theory  also  is  a  decision 
that  physicians  called  upon  as  expert  under  au- 
thority of  law  to  determine  as  to  a  person's  sanity 
are  liable  to  him  for  negligence  f n  signing  a  com- 
mitment to  an  asylum  without  the  exercise  of  due 
care.    Ayers  v.  RusseU,  50  Hun,  282. 

And  bearing  somewhat  on  the  same  question  is  a 
decision  holding  that  a  dealer  in  drugs  and  medi- 
cines is  liable  for  negligently  putting  up  a  poison 
labeled  as  a  harmless  medicine  although  the  plain- 
tiff bought  it  of  a  druggist  after  several  interme- 
diate sales.  Thomas  v.  Winchester,  6  N.  Y.  897, 57 
Am.  Deo.  466. 

Of  interest  in  connection  with  the  main  case  is  a 
decision  that  a  county  which  employs  a  physician 
to  attend  poor  persons  is  not  liable  for  his  negli- 
gence in  his  treatment  of  them.  But  this  decision 
is  based  on  the  public  character  of  the  defendant, 
and  has  not  much  bearing  on  the  question  of  the 
phv8ician*B  liability.  Summers  v.  Daviess  County, 
1  West  Rep.  217, 103  Ind.  262,  88  Am.  Rep.  512. 
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in  ease  of  ffratttiUms  services. 

The  fact  that  a  physician's  services  are  rendered 
gratuitously  in  no  respect  qualities  his  liability  for 
negligent  or  wrongful  treatment.  McNevins  v. 
Lowe,  40  111.  209;  Becker  v.  Janinski,  27  Abb.  N.  C. 
45. 

This  New  York  case  was  not  in  the  court  of  last 
resort,  but  an  action  against  a  charitable  corpora- 
tion organized  for  the  treatment  of  the  eye  and 
ear,  and  also  against  one  of  itn  phjrsicians,  based 
on  the  negligence  of  the  latter,  was  taken  by  the 
plaintiff  on  certam  exceptions  to  evidence  and  in- 
structions to  the  New  York  Court  of  Appeals,  in 
which  court  no  suggestion  seems  to  have  been 
made  that  the  gratuitousness  of  his  services  would 
affect  the  question.  Doyle  v.  New  York  Eye  &  Bar 
Infirmary,  80  N.  Y.  681  (not  reported  in  full). 

Hospital  surgeons  giving  their  services  gratui- 
tously cannot  be  held  liable,  however,  for  the  un- 
skillful administration  to  a  patient  by  nurses  of  a 
hot  bath  which  they  ordered,  but  which  was  ad- 
ministered in  their  absence.  Perlonowsky  v. 
Freeman,  4  Fost.  &  F.  977. 

So  one  attempting  to  act  as  a  veterinary  surgeon 
is  liable  for  gross  negligence  or  gross  ignorance  al- 
though he  acts  without  compensation;  and  an  in- 
struction that  if  he  acts  as  a  friend  or  otherwise 
without  compensation  he  cannot  be  held  liable 
was  held  erroneous.  Conner  v.Wlnton,  8  Ind.  815, 
65  Am.  Dec.  761. 

But  one  who  does  not  profess  to  be  a  physician 
or  to  practice  as  such,  and  Is  merely  asked  for  ad- 
vice as  a  friend  or  neighbor,  does  not  incur  any 
professional  responsibility.  McNevins  v.  Lowe,  40 
IU.209. 

Further  illustrating  this  question  is  a  decision 
that  evidence  that  a  phjrsioian  has  not  asked  for 
pay  is  Immaterial  in  an  action  for  malpractice. 
Baird  v.  Gillett,  47  N.  Y.  186. 

The  admission  of  such  evidence,  however,  is  not 
error  prejudicial  to  the  plaintiff  as  it  would  raise 
an  implication  against  the  physician.  Jones  v. 
Angell,  96  Ind.  876.  B.  A.  K. 
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Bryant,  Surgery,  8d  Am.  ed.  1881.  p.  820. 

The  question  as  to  when  the  amputation  is 
to  be  performed  must  remain  an  open  one  for 
the  consideration  of  the  surgeon  in  each  par- 
liculftr  case 

Humuth,' Surgery,  4th  ed.  1887,  §§  276, 277. 

Amputation  is  the  opprobrium  of  surgery, 
and  indeed  the  proposal  to  cut  ofF  a  limb  must 
be  considered  as  an  acknowledgment  of  failure 
on  the  part  of  the  surgeon  to  eiSect  a  cure  in 
any  other  way. 

2  Franklin,  Surgery,  1873,  p.  766. 

Delaying  the  operation  was  purely  a  matter 
of  Judgment. 

The  plaintiff  was  guilty  of  contributoiy 
negligence. 

If  the  patient  by  refusing  to  adopt  the  rem- 
edies of  the  physician  frustrates  the  latter's 
endeavors,  or  if  he  aggravates  the  case  by  his 
misconduct,  he  cannot  charge  to  the  physician 
the  consequences  due  distinctively  to  himself. 

Wharton.  Neg.  §  787;  McCandless  v.  Mo- 
Wha,  22  Pa.  261,  25  Pa.  95. 

A  patient  cannot  recover  either  in  contract 
or  in  tort  for  injuries  consequent  upon  unskill- 
ful or  negligent  treatment  by  his  physician  if 
his  own  negligence  directly  contributed  to 
them  to  an  extent  which  cannot  be  distin- 
guished and  separated. 

Hibbard  v.  Tftomp9on,  109  Mass.  286;  2 
Thompson,  Keg.  p.  1215. 

The  degree  of  the  plaintiff's  negligence  is 
immaterial,  and  any  degree  of  contributory 
negligence  upon  bis  part  is  a  complete  defense. 

Shearm.  &  Redf.  Neg.  §  37;  Button  v.  Hvd- 
9on  River  R.  Co,  18  JN.  Y.  24S-  Curran  v. 
Warren  Chemical  &  Mfg,  Co,  86  N.  Y.  158. 

The  existence  of  contributory  negligence 
may  be  inferred  from  the  circumstances  of  the 
case 

Wood  V.  Andes,  11  Hun,  548. 

The  greatest  negligence  on  the  part  of  the 
defendant  will  not  cure  the  defect  of  the  least 
negligence  on  the  part  of  the  plaintiff  con- 
tributing to  the  injury. 

Wilde  V.  H^deon  River  R.  Co.  24  N.  Y.  480. 

It  is  the  duty  of  the  patient  to  co-operate 
with  his  professional  adviser  and  to  conform 
to  the  necessary  prescriptions.  Ko  man  may 
take  advantage  of  his  own  wrong  or  charge 
J)is  misfortune  to  the  account  of  another. 

2  Thompson.  Neg.  p.  1216;  Oeieelman  v. 
Scott,  26  Ohio  St.  H6:  McCandleeeY.  MeWIta, 
22  Pa.  261;  Eaire  v.  Reese,  7  Phila.  188. 

As  defendant  treated  the  plaintiff  gratui- 
tously he  is  liable,  if  at  all,  only  for  gross  neg- 
ligence. 

Shearm.  &  Redf.  Neg.  %  482. 

Meeere.  William  D.  Brinnier  and  S.  T. 
HttU  for  resi)ondent. 

Haifl^ht,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
of  the  defendant,  a  physician  and  surgeon,  for 
alle^d  malpractice  suffered  by  the  plaintiff 
while  undergoing  treatment  as  a  patient.  On 
the  1st  day  of  December,  1889,  the  plaintiff 
undertook  to  jump  onto  an  engine  of  the  Ul- 
ster &  Delaware  Kailroad,  in  the  city  of  King- 
ston, and  in  doing  so  slipped,  and  his  left  foot 
was  caught  by  the  tender,  and  a  portion  thereof 
crushed.    Being  destitute,  he  was  taken  to  the 
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city  almshouse,  where  he  was  treated  by  the 
defendant,  who  was  one  of  the  city  physicians- 
having  the  care  of  the  patients  therein,  and  who 
was  employed  for  that  purpose.     Thereafter,, 
and  on  the  10th  day  of  December,  he  ampu- 
tilted  the  plaintiff's  leg  above  the  ankle  joint,, 
and  six  or  seven  days  thereafter,  gangrene 
having  set  in,  he  again  amputated  the  leg,  at 
the  knee-joint.    After  the  second  amputation 
the  leg  did  not  properly  heal,  but  became  a 
runniug  »ore,  and  at  the  time  of  the  trial  the 
bone  protruded  some  three  or  foiu*  inches. 
Evidence  was  given  upon  the  trial  from  which 
the  jury  might  find  that  the  bones  of  the  foot 
were  so  crushed  that  immediate  amputation  of 
the  injured  portions  was  necessary,  and  that 
the  appearance  of  gangrene  was  in  consequence 
of  the  delay  of  ten  days  in  the  operation;  and 
that   in  the  second  operation  the  defendant 
neglected  to  save  flap  enough  to  cover  the  end 
of  the  limb  and  bone,  and  uiat  the  subsequent 
protrusion  of  the  bone  was  owing  to  this  neg- 
lect.   The  question  of  the  defendant's  liability 
consequently  became  one  for  the  jury.     We 
are  aware  that  he  claimed  to  have  waited  ten 
days  before  operating  for  the  purpose  of  seeing- 
whether  the  foot  could  not  be  saved,  and  that 
a  physician  and  surgeon  will  not  be  held  liable 
for  mere  errors  in  judgment.    But  his  judg- 
ment must  be  founded  upon  his  intelligence. 
He  engages  to  bring  to  the  treatment  of  hia 
patient  care,  skill,  and  knowledge,  and  he 
should  have  known  the  probable  consequences- 
that  would  follow  from  the  crushing  of  the 
bones  and  tissues  of  the  foot. 

In  submitting  the  case  to  the  jury,  the  de- 
fendant asked  the  court  to  charge  that,  *if  the 
plaintiff  did  not  obey  the  defendant's  instruc- 
tions, and  this  contnbuted  to  an  aggravation 
of  the  Injury,  the  plaintiff  cannot  recover.'" 
The  court  declined  to  charge  in  the  form  ii^ 
which  tlie  request  was  put,  and  an  exception 
was  taken  by  the  defendant.  It  appears  from 
the  testimony  of  the  defendant  that  after  the 
second  amputation  he  dressed  the  stump,  and 
put  the  plaintiff  in  position  by  elevating  the 
the  limb  so  as  to  prevent  hemorrhage,  and  too 
much  pressure  upon    the  arteries!  that  the 

Elaintiff  did  not  keep  in  the  position  in  which 
e  was  placed,  and  got  his  leg  to  bleeding;  and 
that  he  presumed  that  this  bleeding  interfered 
with  the  healing  of  the  limb.  It  also  appears 
that  some  time  after  the  second  amputation 
the  plaintiff  refused  and  neglected  to  take  the 
medicine  that  was  left  for  him  by  the  defend- 
ant, and  that  subsequently,  after  the  defendant 
had  ordered  him  to  be  removed  to  another 
room,  so  as  to  avoid  liability  of  contracting 
erysipelas  from  a  patient  that  had  been  brought 
to  the  almshouse  afHicted  with  that  disease,  he 
left  and  went  away.  While  the  removing  of 
the  limb  from  the  position  in  which  it  waa 
placed  may  have  produced  the  bleeding,  and 
thus  to  some  extent  impeded  the  healing,  and 
his  going  away  at  the  time  that  be  did  may 
also  have  further  aggravated  the  difficulty,, 
these  facts  would  only  tend  to  mitigate  the 
damages,  and  would  not  relieve  the  defendant 
from  the  consequence  of  previous  neglect  or 
unskillful  treatment.  As  to  the  prescription, 
we  are  not  told  what  it  was,  or  what  it  waa 
for.  and  the  jury  was  therefore  unable  to  de- 
termine whether  on  not  the  condition  of  th« 
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patient  would  have  been  materially  changed 
by  its  use. 

The  request  to  charge,  as  we  have  seen,  was 
to  the  effect  that  if  the  plaiutiff  did  not  obey 
the  iDstructions,  and  this  contributed  in  ag- 
graYation  of  the  injury,  the  plaintiff  cannot 
reco Yer.  This  was  too  broad ,  ii  the  j u ry  found 
that  the  defendant  was  guilty  of  malpractice 
prior  to  the  disobedience  complained  of.  In 
the  case  of  Carpenter  v,  Blake,  75  N.  Y.  12,  the 
court  was  requested  to  charge  that,  if  the 
plaintiff  was  guilty  of  any  negligence  in  the 
management  of  the  arm,  through  or  without 
the  fault  of  the  attending  surgeon,  after  the 
defendant  ceased  to  haYe  charge  of  the  case, 
and  such  negligeuce  contributed  in  any  mate- 
rial degree  to  produce  the  present  bad  condi- 
tion of  the  arm,  the  defendant  was  not  respon- 
sible. This  request  was  refused,  and  it  was 
beld  properly,  for  the  reason  that  the  request 
was  too  broaid;  that,  if  there  had  been  subse- 
quent negligence,  the  cause  of  action  for  de- 
fendant's negligence  would  simply  go  in  miti- 
gation of  damages.  In  the  case  or  McCandUu 
Y.  MeWha,  22  Pa.  261-272,  Lewis,  /.,  in  de- 
liYcring  the  opinion  of  the  court,  says:  ''A 
patient  is  bound  to  submit  to  such  treatment 
as  his  surgeon  prescribes,  provided  the  treat- 
ment be  such  as  a  surgeon  of  ordinary  skill 
would  adopt  or  sanction :  but,  if  it  be  painful, 
injurious,  and  unskillful,  he  is  not  bound  to 
peril  his  health,  and  perhaps  his  life,  by  sub- 
mission to  it.  It  follows  that  before  the  sur- 
geon can  shift  the  responsibility  from  himself 
to  the  patient,  on  the  ground  that  I  he  latter 
did  not  submit  to  the  course  recommended,  it 
must  be  shown  that  the  prescriptions  were 
proper,  and  adapted  to  the  end  in  view.    It  is 


incumbent  on  the  surgeon  to  satisfy  the  jury 
on  this  i)oint,  and  in  doing  so  he  has  the  right 
40  call  to  his  aid  the  science  and  experience  oi 
his  professional  brethren.  It  will  not  do  to 
coYer  his  own  want  of  skill  bY  raising  a  mi^t 
out  of  the  refractory  disposition  of  the  pa- 
tient." 

The  defendant  moYed  to  dismiss  the  com- 
plaint upon  the  ground  that  it  failed  to  show 
a  contract  relation  between  the  parties, whereby 
the  defendant  was  employed  to  attend  the 
plaintiff,  and  that  no  facts  were  alleged  show- 
ing it  to  be  the  duty  of  the  defendant  to  treat 
him  in  a  skillful  manner.  This  motion  being 
denied,  the  defendant  asked  the  court  to  charge 
that,  as  the  defendant  treated  the  plaintiff 
gratuitously,  he  is  liable,  if  at  all,  only  for- 
gross  negligence,  which  was  refused.  It  has. 
been  held  that  the  fact  that  a  physician  or  sur- 
geon renders  serYices  gratuitously  does  not 
affect  his  duty  to  exercise  reasonable  and  ot'^ 
dinary  care,  skill,  and  diligence.  McCandless 
Y.  MeWha,  22  Pa.  261;  MeNevins  y.  Lowe,  40 
m.  209;  QladweU  y.  SteggaU,  5  Bing.  N.  C. 
783.  But  we  do  not  deem  it  necessary  to  con- 
sider or  determine  this  question,  for  it  appears 
that  the  plaintiff's  services  were  not  gratui- 
tously rendered.  He  was  employed  dy  the^ 
city  as  one  of  the  physicians  to  attend  and 
treat  the  patients  that  should  be  sent  to  the 
almshouse.  The  fact  that  he  was  paid  by  the 
city  instead  of  the  plaintiff  did  not  relieve  him 
from  the  duty  to  exercise  ordinary  care  and 
skill.  Exceptions  were  taken  to  the  admission 
and  rejection  of  evidence.  We  have  examined 
them,  and  find  none  that  require  a  new  trial. 
T?ie  judgment  should  he  affirmed,  with  costs. 
All  concur,  except  Parker,  J,,  not  sitting. 
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*lm  A  pr(»Tiiioii  in  a  policy  of  fire  iiunir- 
anee»  to  the  eifecst  that  a  sale  or  transfer  of 
the  property  insared  shall  forfeit  the  policy,  does 
not  become  operative  to  avoid  the  policy,  unless 
the  entire  Interest  of  the  assured  in  the  property 
Insured  is  sold  or  transferred. 

8.  If  the  property  iiumred  consists  of 
the  stock  of  goods  of  a  merchant  doing 
business  alone,  the  taking  in  by  him  of  a  part- 
ner In  the  business  is  not  such  a  sale  or  transfer 
by  him  of  his  entire  Interest  in  the  property  as 
will  avoid  the  policy. 

8*  Where  the  policy  has' not  been  as- 
signed or  transferred*  and  the  proper^ 
ty  thus  insured  is  destroyed  or  damaged 
by  fire  after  the  partnership  had  been  formed 
and  had  assumed  the  management  of  the  busl- 

*Head  notes  by  the  Ck>irRT. 

Note.— For  notes  on  eflFeot  of  sale  to  forfeit  In- 
surance on  property,  see  Russell  v.  Oedar  Rapids 
Ins.  Co.  (Iowa>  4  L.  R.  A.  688,  and  Goddlngham  v. 
Fireman's  Fund  Ins.  Oo.  (Ky.)  9  L.  R.  A  827. 
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ness,  the  assured  may  maintain  an  action  on  the- 
policy  In  his  own  name  to  recover  the  damages 
sustained  by  him  on  account  of  the  Injury  done 
to  his  share  of  the  property. 

(October  £0, 1881.) 

ERROR  to  the  General  Term  of  the  Supe- 
rior Court  of  Cincinnati  to  review  a  judg- 
ment affirming  a  judgment  of  the  Special  Term 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon  a 
policy  of  fire  insurance,  payment  of  which  de- 
fendant resisted  because  of  an  alleged  transfer 
of  the  property  in  violation  of  a  provision  in 
the  policy.    Beversed, 

Statement  by  Bradbury,  J.: 

The  plaintiff  in  error  brought  an  action  in 
the  Superior  Court  of  Cincinnati  against  the 
defendant  in  error,  upon  a  policy  of  insurance 
issued  by  it  to  him  upon  a  stoclc  of  dry-goods, 
notions,  etc.,  owned  by  him  in  said  city.  The 
defendant  admitted  issuing  the  policy  and  the 
loss  of  the  goods  by  fire,  and  set  up.  in  bar  of 
a  recovery  for  the  loss,  that  the  policy  con- 
tained a  provision  that  it  should  become  "null 
and  void,"  if  the  property  insured  should  bo 
sold  or  transferred  by  the  assured;  and  aver- 
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ring  that,  in  violatioD  of  this  condition,  after 
tbe  policy  was  issued,  and  before  the  fire,  he 
sold  and  transferred  the  goods  and  business  to 
a  firm  composed  of  himself  and  one  Horman; 
and  that  at  tbe  time  of  the  loss  the  goods 
were  owned,  and  the  business  was  conducted, 
by  said  firm,  by  which  sale  and  transfer  the 
policy  became  forfeited  and  void.  The  plain- 
tiff interposed  a  demurrer  to  this  defense,  and 
upon  its  being  overruled,  declined  to  plead 
further,  and  suffered  Judgment  to  be  entered 
against  him.  This  judgment  was  affirmed  by 
tbe  superior  court  in  general  term;  whereupon 
this  proceeding  was  brought  to  reverse  both 
Judgments. 

.Ifr.  Joseph  W.  0*H»ra»  for  plaintiff  in 
error: 

Any  person  who  has  an  interest  in  property 
may  insure  the  same,  and  this  includes  par^ 
ners. 

Wood,  Fire  Ins.  §^  267.  266,  267,  288,  287. 
292,  806;  Converse  v.  Citizens  Mut,  Ins.  Co.  10 
Cush.  87;  Manhattan  Ins,  Co,  v.  Webster,  59 
Pa.  227,  98  Am.  Dec.  382. 

This  action  is  in  the  proper  form. 

Co^oan  V.  Iowa  State  Ins.  Co.  40  Iowa,  551, 
20  Am.  Rep.  588;  Scanlonv,  Union  F.  Ins.  (o. 
4  Biss.  511;  West  v.  Citizens  Ins,  Co.  27  Ohio 
8t.  1,  22  Am.  Rep.  294. 

As  long  as  the  insured  retains  any  interest  in 
the  properly,  he  may  recover  to  the  extent  of 
that  interest. 

Wood,  Fire  Ins.  §  811;  Jackson  v.  JMassaehu- 
setts  Mut.  F.  Ins,  Co.  23  Pick.  418,  84  Am. 
Dec.  69;  Van  DevLseii  v.  Charter  Oak  F,  A 
M,  Ins.  Co.  1  Robt.  (N.  Y.)  55;  West  Branch 
Ins.  Co.  V.  Helfenstein,  40  Pa.  289;  Gordon  v. 
Massachusetts  F.  A  M.  Ins.  Co.  2  Pick.  249; 
Commercial  Ins.  Co.  v.  Spankneble,  52  III.  53, 
4  Am.  Rep.  582;  Bobbs  v.  Memphis  Ins.  Co. 
1  Sneed,  444;  May,  Ins.  g  881;  Phillips,  Ins. 
S208. 

The  decisions  turn  upon  the  construction  to 
be  given  to  tbe  language  in  the  condition.  In 
the  case  at  bar  the  language  is  the  broadest 
known  to  the  law;  in  fact  it  is  nothing  more 
than  a  declaration  of  the  undisputed  principle 
that  when  the  insured  parts  with  all  his  inter- 
est in  the  property  he  cannot  recover,  nor  can 
bis  assignee  or  transferee. 

West  V.  Citizens  Ins.  Co,  27  Ohio  St.  1,  22 
Am.  Rep.  294:  Dix  v.  Mercantile  Ins,  Co.  22 
111.  277;  Hartford  F,  Ins.  Co.  v.  Boss,  28  Ind. 
179,  85  Am.  Dec.  452. 

If  the  assured  still  retains  such  an  insurable 
interest  in  the  property  as  that  he  sustains  a 
Ions  by  the  fire,  he  can  to  the  extent  of  that 
loss  recover. 

Stetson  V.  Massachusetts  Mut.  F.  Ins,  Co.  4 
Mass.  880.  8  Am.  Dec.  217. 

We  have  been  able  to  find  only  two  capes 
where  the  language  in  the  policy  was  exactly 
or  substantially  the  same  as  in  this,  and  they 
were  both  decided  in  favor  of  the  insured. 

Cowan  V.  lotea  State  Ins,  Co,  40  Iowa,  551, 
20  Am.  Rep.  588;  Scanlon  v.  Union  F.  Ins.  Co. 
4  Biss.  511. 

In  Malley  v.  Atlantic  F,  d  M.  Ins.  Co.  51 
Conn.  222,  and  Drennen  v.  London  Assur. 
Corp.  20  Fed.  Rep.  657,  the  language  in  the 
condition  is  as  follows :  "  If  the  property  be 
sold  or  transferred  ...  or  any  change  take 
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place  in  the  title  or  poflsession,  etc.,  the  poli- 
cy shall  be  void." 

The  distinction  between  these  clauses  ii 
shown  by  Hathaway  v.  State  Ins,  Co.  64  Iowa, 
229,  52  Am.  Rep.  488. 

Messrs,  Ramsey,  Maswell  St  Baimioy 
for  defendant  in  error. 

Brardbai*y»  J, ,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  raises  two  questions, 
both  of  which  must  be  determined  in  favor  of 
the  plaintiff  in  error  to  entitle  him  to  relief:  (1) 
Did  the  act  of  the  assured,  who  before  was  a 
sole  trader,  in  receiving  a  partner,  constitute  a 
sale  and  transfer  of  the  insured  property, 
within  the  meaning  of  the  policy,  ana  was  the 
policy  thereby  rendered  void?  (2J  If  it  was  not 
such  a  sale  as  to  render  the  policy  void,  may 
the  plaintiff  maintain  an  action  on  the  policy 
in  his  own  name  to  recover  for  tbe  loss? 

There  is  some  conflict  among  tbe  authorities 
upon  the  first  question.  It  is  discussed  by  May 
in  his  work  on  Insurance,  and  bj  tbe  courts  of 
a  number  of  the  states,  notably  in  Dix  v.  Mer- 
cantile Ins.  Co,  22  111.  272;  FinUy  v.  Lycoming 
County  Mut.  Ins.  (7<?.  30  Pa.  811.  72  Am.  Dec. 
705;  Hartford  F.  Ins.  Co.  v.  Ross,  28  Ind.  179, 
85  Am.  I>ec.  452;  West  Massachusetts  Ins.  Co. 
V.  Riker,  10  Mich.  279;  Drennen  v.  London 
Assur.  Corp,  20  Fed.  Rep.  657;  Malley  v.  At- 
lantic F.  <§  M.  Ins.  Co.  51  Conn.  222;  Scanlon 
V.  Union  F.  Ins,  Ob.  4  Biss.  511;  Cowan  y,  Iowa 
State  Ins.  Co.  40  Iowa,  551,  20  Am.  Rep.  588; 
Hathaway  v.  State  Ins,  Co.  64  Iowa,  229,  52 
Am.  Rep.  488;  Keeler  v.  Niagara  F.  Ins.  Co, 
16  Wis.  528,  84  Am.  Dec.  714;  Wood  v.  Sut- 
land  db  A.  Mut.  F.  Ins.  Go.  81  Vt,  552. 

An  examination  of  the  cases  above  cited  will 
disclose  that  the  conditions  in  the  policies, 
where  forfeiture  for  alienation  was  sustained, 
were  materially  different  from  the  one  involved 
in  this  action,  except,  perhaps,  in  the  case  in 
80  Pa.  811,  and  that  in  16  Wis.  528,  where  the 
language  of  the  condition  was  very  similar  to 
that  now  under  consideration.  In  the  other 
cases  sustaining  the  forfeiture,  the  condition 
contained  a  provision  forfeiting  tbe  policy,  not 
merely  for  a  *'  sale  or  transfer"  of  the  property, 
but  in  case  of  "  a  chanire  of  title"  or  tbe  sale 
of  "  any  undivided  intierest  therein"  (28  Ind. 
179),  in  case  of  a  ''change  of  title"  (10  Mich. 
270),  "  or  any  change  took  place  in  the  title  or 
possession"  (51  Conn.  222;  20  Fed.  Rep.  657), 
and  therefore  they  cannot  be  rightfully  claimed 
as  direct  authorities  for  th  e  insurance  company 
in  the  case  at  bar.  In  tbe  case  in  40  Iowa,  551, 
the  condition  against  alienation  was  very  sim- 
ilar to  those  quoted  above;  but  the  Supreme 
Court  of  Iowa  held  **  that  nothing  less  than  a 
sale  of  the  entire  interest  of  the  party  insured 
would  defeat  the  policy."  This  doctrine  was 
maintained  by  Drummond,  </.,  in  4  Biss.  511. 

Heretofore  this  precise  question  has  not  been 
before  this  court,  and  in  the  conflict  of  author- 
ities respecting  it  we  feel  at  liberty  to  adopt 
that  rule  upon  the  subject  which  most  nearly 
accords  with  the  policy  of  our  decisions  and 
the  presumed  intention  of  the  parties.  It  is 
the  policy  of  this  court  to  strictly  construe  those 
clauses  in  an  insutanoe  policy  which  forfeit  the 
indemnity  provided  for  the  assured.  West  v. 
Oitisens  Ins,  Co,  27  Ohio  St.  1,  22  Am.  Rep. 
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^94.  In  this  case,  on  page  10,  Johnson,  J.,  re- 
fers with  approval  and  in  the  following  lan- 
j^uage  to  the  views  on  the  subject  contained  on 
page  74  of  May  on  Insurance:  ''Exceptions 
in  a  i)olicy  should  be  strictly  construed,  and, 
where  there  are  two  interpretations  equally 
fair,  that  which  gives  the  greater  indemnity 
should  prevail. "  And  on  page  18  (27  Ohio  8t. ) 
the  same  learned  jurist  says:  "  Stipulations 
in  a  contract  providing  for  disabilities  or  for- 
feitures are  to  receive,  when  the  intent  is 
doubtful,  a  strict  construction  against  those 
for  whose  benefit  they  are  introduced."  Let 
us  recur  to  the  exact  words  of  forfeiture  as 
they  are  set  forth  in  the  defendant's  answer: 
"'If  .  .  .  said  assured  should  sell  or  transfer 
the  property  thereby  insured,  that  said  policy 
should  become  null  and  void."  It  was  com- 
petent for  the  policy  to  provide,  expressly, 
that  a  sale  of  a  part  of  the  property  or  of  an 
interest  therein  should  avoid  the  policy.  This 
they  did  not  do.  The  absence  of  a  specific 
provision  to  that  effect,  when  it  could  have 
ibeen  so  easily  inserted,  together  with  the  rule 
before  referred  to,  that  conditions  which  defeat 
a  policy  should  be  construed  strictly  against 
the  forfeiture,  leads  us  to  hold  that  a  sale  of 
the  entire  interest  of  the  party  insured  was 
necessary  to  avoid  the  policy.  In  a  strict  legal 
sense,  perhaps, .wherever  one  en^ged  in  busi- 
ness alone  takes  a  partner  into  his  business,  or 
a  firm  receives  a  new  member,  or  a  member 
goes  out,  the  transaction  results  in  the  forma- 
tion of  a  new  concern,  accompanied  by  a  sale 
«nd  transfer  of  all  the  property  of  the  old  es- 
tablishment to  the  new  one;  but  it  is  at  least 
doubtful  whether  this  strict  legal  result  is  con- 
templated by  the  business  world  generally. 
That  the  parties  m  the  case  before  us  intended 
the  policy  should  be  avoided  in  case  the  assured 
received  a  partner  into  his  business  is  uncertain. 
That  the  plaintiff  understood  the  transaction 
to  be  a  sale  of  an  undivided  half  of  the  property 
and  business  to  Horman,  rather  than  a  sale  of 
the  whole  of  it  to  a  firm  composed  of  himself 
and  Horman,  is  quite  probable.  It  was  com- 
petent for  the  parties  to  provide  in  unambig- 


uous terms  that,  if  the  assured  received  into 
the  business,  without  the  consent  of  the  insurer, 
a  partner,  the  policy  should  become  void. 
This  was  not  done,  and  we  think  the  principles 
already  announced  require  us  to  hold  that  the 
sale  and  transfer  resulting  from  the  reception 
of  a  partner  did  not  avoid  the  policy.  Not- 
withstanding the  transaction,  the  plamtiff  re- 
tained a  substantial  and  insurable  interest  in 
the  property  covered  by  the  policy,  while,  to 
avoid  the  policy  on  account  of  the  provision 
against  alienation,  it  should  have  devested  him 
01  his  entire  interest. 

The  defendant  cootends  that  this  construc- 
tion disregards  the  rule  that,  in  construing  an 
instrument,  effect  should  be  given  to  all  its 
parts;  and  that  to  hold  that  the  plaintiff  must 
devest  himself  of  his  entire  interest  to  avoid 
the  policy  renders  the  provision  against  aliena- 
tion nugator]^,  because,  if  the  policy  contained 
no  such  provision,  yet  he  could  not  recover  for 
a  loss  that  occurred  after  he  had  sold  his  entire 
interest,  as  in  that  event  he  suffered  no  injury, 
and  the  contract  of  insurance  is  one  of  indem- 
nity. Whether  the  construction  we  have 
adopted  renders  the  provision  aj^ainst  aliena- 
tion nugatory  or  not,  or  whether  circumstances 
may  not  arise  under  which  it  might  be  opera- 
tive, we  do  not  deem  it  necessary  to  inquire, 
for  the  nde  thus  urged  upon  our  consideration 
is  only  one  of  many  rules  applied  by  courts  to 
ascertain  the  meaning  of  the  words  adopted 
by  parties  to  express  their  intentions,  and  in 
many  instances  it  readily  yields  to  other  rules 
of  construction,  as  we  think  it  should  in  the 
case  now  under  consideration. 

The  remaining  question  presents  no  difii- 
cttlty.  Section  4998,  Rev.  Stat.,  requires  an 
action  to  be  brought  in  the  name  of  the  real 
party  in  interest.  Here  the  plaintiff  alone  is 
interested  in  the  policy  of  insurance  set  forth 
by  him  in  his  petition;  the  contract  it  contains 
is  to  indemnify  him;  he  can  recover,  of  course, 
only  to  the  extent  he  has  been  damaged;  but, 
as  no  question  is  before  us  as  to  its  proper 
measure,  it  will  not  receive  consideration. 

Judgment  reversed. 


RHODE  ISLAND  SUiPREME  COURT. 


William  L.  BALLOU 
William  H.  EARLE  et  at. 


(. 
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1.  A  shipper  is  presumed  to  know  aad 
assent  to  the  terms  of  an  express  com- 
pany's receipt  which  is  grlven  bixn  for  sroods. 


especially  where  thow  terms  are  made  prominent 
and  noticeable  and  a  book  of  such  blank  receipts 
Is  in  his  own  poeBession. 

8.  A  contract  limiting^  the  amount  of 
liability  of  a  common  carrier  for  loss  of 
gfoods  carried,  even  If  the  loss  is  due  to  negli- 
gence, is  not  contrary  to  public  policy. 

(July  25, 1891.) 


ICOTB.— CorHer'gpotoerto  limit  amownt  of  liabUily 
in  cases  of  nealigtnce. 

According  to  the  decided  weight  of  modern  au- 
thority, a  valid  contract  limiting  the  liability  of  a 
carrier  to  a  certain  agreed  valuation  of  the  prop- 
erty carried  may  be  made  where  it  is  Just  and  rea- 
sonable in  its  terms  and  a  reduced  rate  of  freight 
is  made  the  consideration  for  it.  Richmond  &  D. 
R.  CJo.  V.  Payne  (Va.)  6  L.  R.  A.  849;  Railway  Co.  v. 
Manchester  iMUIs,  88  Tenn.  658;  Louisville  &  N.  R. 
Co.  V.  Sherrod,  84  Ala.  184;  Hart  v.  Pennsylvania 
R.  Co.  112  IT.  8. 381,  28  L.  ed.  717;  Brown  v.  Cunard 

14L.  R.A. 


8.  8.  Co.  6  New  Eng.  Rep.  268, 147  Mass.  68;  Belger 
v.  Dlnsmore,  61 N.  Y.  166, 10  Am.  Rep.  575;  Brown  v. 
Wabash,  St  L.  &  P.  R.  Co.  18  Mo.  App.  568;  St. 
Louis,  I.  M.  &  8.  R.  Co.  v.  Weakly,  50  Ark.  397;  St. 
Louis,  I.  M.  &  8.  R.  Co.  v.  Lesser,  46  Ark.  236;  Squire 
V.  New  York  Cent.  R.  Co.  08  Mass.  289,  93  Am.  Dec. 
162;  Earnest  v.  Southern  Exp.  Co.  1  Woods,  573; 
Muser  V.  Holland,  17  Blatchf.  412;  Muser  v.  Ameri- 
can Exp.  Co.  1  Fed.  Rep.  882;  Zimmer  v.  New  York 
Cent.  &  H.  R.  R.  Co.  42  N.  Y.  8.  R.  68;  Steers  v. 
Liverpool,  N.  Y.  &  P.  8.  a  Co.  67  N.  Y.  1, 15  Am. 
Rep.  468;  Nicholson  v.  Willan,  5  East,  507;  Izett  v. 
28 
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ACTION  to  recover  from  defendants,  doing 
buBiness  as  the  Earle  &  Prew  Express 
Company,  the  value  of  a  package  delivered  to 
them  by  plaintiff  and  lost  through  their  ne^li- 
^nce  Judgment  for  plain  tiff  for  amount  Urn- 
tted  by  the  carriage  contract. 

The  facts  are  stated  in  the  opinion. 

Jdeaers.  Stephen  A.  Cooke*  Jr.,  and 
Louis  L.  Anffell  for  plaintiff. 

Jdr.  Arnold  Green,  for  defendants: 

By  acceptiofi;  the  signed  receipt  the  plaintiff 
bound  himself  to  its  terms  and  assented  to 
them. 

Burke  V.  South-Eastem  E,  Co.  L.  R.  5  C. 
P.  Div.  1 ;  Harris  v.  Great  Western  B.  Co.  L. 
R.  1  Q.  B.  Div.  515;  Steers  v.  Liverpool  N.  T. 
d  P.  8,  8.  Co.  67  N.  Y.  1,  15  Am.  Rep.  458; 
Oermania  F.  Ins.  Co.  v.  Memphis  db  C.  R.  Co. 
72  N.  Y.  90, 28  Am.  Rep.  118;  HiU  v.  Syratmse 
B.  dh  N.  F.  R.  Co.  78  N.  Y.  861,  39  Am.  Rep. 
168;  Grace  v.  Adams,  100  Mass.  605,  1  Am. 
Rep.  181,  97  Am.  Dec.  117;  Monitor  Mut.  F. 
Ins.  Co.  V.  Buffum,  116  Mass.  348;  Quiniby 
V.  Boston  &  M.  B.  Co.  5  L.  R.  A.  846,  150 
Mass.  865. 

The  defendants  were  entitled  to  contract  in 
limitation  of  their  common-law  liability.  This 
right  of  limitation  is  now  everywhere  recog- 
nized. 

Hutchinson,  Carriers,  §  119. 

This  right  of  limitation  extends  to  negli- 
gence also,  and  to  the  right  of  contract  for  a 
measure  of  damages  in  fixing  the  value  of  the 
goods  bailed  to  fhe  defendants  as  bailees  and 
Carriers 

Hart  "v.  Pennsylvania  B.  Co.  112  U.  8.  881, 
28  L.  ed.  717. 

The  amount  of  $60  named  in  the  contract 
binds  the  plaintiff. 

Belger  v.  Dinsmore,  51  N.  Y.  166,  10  Am. 
Rep.  575;  Hart  v.  Pennsylvania  B.  Co.  112 


U.  S.  881,  28  L.  ed.  717;  8quire  v.  New  Torh 
Cent.  B  Co.  98  Mass.  289,  246,  93  Am.  Dec. 
157;  Oppenheimer  v.  United  States  Exp.  Co. 
69  m.  62, 18  Am.  Rep.  696;  KaUman  v.  UnitedT 
States  Exp.  Co.  8  Kan.  206;  Brehme  v.  Adams 
Exp.  Co.  26  Md.  828;  Snider  v.  Adams  Exp. 
Co.  68  Mo.  876;  Levy  v.  Southern  Exp.  Co.  4 
S.  C.  234;  Boorman  v.  American  Exp.  Co.  21 
Wis.  164. 

This  is  emphasized  by  the  fact  that  the  bail- 
or commits  a  fraud  on  the  bailee  carrier  by- 
failure  to  disclose  the  real  value  of  a  package- 
delivered  for  transportation.  Valuable  pack- 
ages require  special  care  in  guarding  them  and 
costly  precaution  in  carriage  and~"the  com- 
pensation for  carriage  is  based  on  the  value. '^ 

Hart  V.  Pennsylvania  B.  Co.  112  U.  S.  331, 
840,  341, 28  L.ed.717,721;  Oppenheimer  v.  Unit- 
ed States  Exp.  Co.  69  111.  62,  18  Am.  Rep.  596; 
Gibbon  V.  Paynton,  4  Burr.  2298;  Batson  v. 
Donovan,  4  Bam.  &  Aid.  21;  Hutchinson,, 
Carriers,  §§  218,  214. 


J.t  delivered  the  opinion  of 
the  court: 

This  is  assumpsit  to  recover  the  sum  of  $579,, 
being  the  value  of  a  box  of  diamonds  which 
the  plaintiff  delivered  to  the  servant  and  agent 
uf  the  defendants  to  be  by  them  transported  by 
express  to  Kew  Bedford,  in  the  State  of  Massa- 
chusetts. Jury  trial  is  waived,  and  the  case  is: 
to  be  tried  to  the  court  on  the  law  and  the 
facts.  The  defendants,  who  are  common  car- 
riers of  merchandise  for  hire,  received  from 
the  plaintiff  at  Providence,  on  the  26th  dsLj  ot 
July,  1890,  a  package  containing  diamonds  of 
the  value  aforesaid,  to  be  by  them  delivered  to- 
C.  W.  Haskins,  at  Kew  Bedford,  Mass.  The 
plaintiff  had,  and  for  a  considerable  time  pre- 
vious to  the  above-named  date  had  had,  in  his 
I)08se8sion  and  constant  use  a  book  of  the  de- 


MountaiD,  4  East,  871;  Clay  v.  Wlllan,  1  H.  Bl.  286; 
M^Oanoe  v.  London  &  N.  W.  K.  Ck>.  7  Hurlst.  it  N. 
477;  KaUman  v.  United  States  Exp.  €k>.  3  Kan.  205. 

On  the  contrary  some  cases  hold  that  such  a  con* 
tract  is  invalid  on  grrounds  of  public  policy  so  far 
as  i\  applies  to  negligence  of  the  carrier.  Grogan 
V.  Adams  Exp.  Co.  5  Cent.  Rep.  fffi^  114  Pa.  628,  ao 
AUL.  Bep.  860;  American  Exp.  Co.  v.  Sands,  65  Pa. 
140:  Famum  v.  Camden  &  A.  R.  Co.  55  Pa.  63; 
Southern  Pac.  R.  Co.  v.  Maddox,  76  Tex.  800;  St. 
Louis,  A.  &  T.  R.  Co.  v.  Robbins  (Tex.  App.)  Deo. 
14, 1880;  The  City  of  Norwich,  4  Ben.  271. 

In  other  cases  which  also  deny  the  validity  of 
such  contracts  the  limitation  did  not  purport  to  be 
based  on  the  value  of  the  property.  Moulton  v. 
St.  Paul,  M.  &  M.  R.  Co.  81  Minn.  85, 47  Am.  Rep. 
781:  Southern  Exp.  Co.  v.  Moon,  88  Miss.  82S;  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  V.  Abels,  60  Miss.  1017; 
Railway  Co.  v.  Wsmn,  88  Tenn.  820;  G^eorgia  Pac.  R. 
Co.  V.  Hughart,  00  Ala.  36;  Levy  v.  Southern  Exp. 
Co.  4  S.  C.  284. 

So  an  amount  inserted  in  a  bill  of  lading  by  the 
carrier^s  agent  without  any  questions  as  to  the  val- 
ue of  the  property  and  without  notice  to  the  ship- 
per of  any  difference  in  rates  in  case  of  such  limi- 
tation was  held  not  to  limit  the  carr1er*s  liability. 
Chicago  &  N.  W.  Co.  v.  Chapman,  8  L.  R.  A.  608, 188 
I1J.46. 

StiU  other  oases  deny  the  validity  of  such  limita- 
tion where  the  value  is  obviously  greater  than  the 
amount  fixed.  Kansas  City,  St.  J.  &  C.  fi.  R.  Co.  v. 
Simpson,  80  Kan.  645,  46  Am.  Rep.  104;  United 
States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144;  Beck 

Bvans,  16  East,  248. 

xj.  R*  A. 


■  And  a  stipulation  limiting  the  amount  of  Uabil 
ity  did  not  prevent  recovery  for  the  full  value  in 
case  of  loss  by  negligence  where  the  shipper  re- 
fused to  state  the  value,  although  a  larger  charge 
would  have  been  made  if  he  had  stated  it.  Con- 
over  V.  PaoiQc  Exp.  Co.  40  Mo.  App.  31. 

That  a  fair  bona  fide  valuation  of  goods  as  a 
basis  for  the  charges  of  a  carrier  is  binding  on  the 
shipper  is  decided  in  many  cases  and  no  case  to  the- 
contrary  has  been  found.  Newburger  v.  Howard 
A  Co*s  Exp.  6  Phila.  174:  South  &  N.  Alabama  R» 
Co.  V.  Henlein,  6£  Ala.  606, 28  Am.  Rep.  578;  Durgln 
v.  American  Exp.  Co.  (N.  H.)  0  L.  R.  A.  463;  Louis- 
ville &  N.  R.  Co.  V.  Oden,  80  Ala.  38;  Hm  v.  Bos- 
ton, H.  T.  &  W.  R.  Co.  8  New  Eng.  Rep.  016, 144 
Mass.  284;  Harvey  v.  Terre  Haute  &  T.  R.  Co.  74  Mo. 
688;  Graves  v.  Lake  Shore  &'  M.  S.  R.  Co.  187  Mass. 
38, 60  Am.  Rep.  282. 

A  consideration  such  as  a  reduction  of  rates  or 
some  other  advantage  or  benefit  is  necessary  to 
support  a  special  agreement  limiting  the  amount 
of  liability  in  case  of  negligence.  Doan  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  88  Mo.  App.  408;  Adams 
Exp.  Co.  V.  Harris,  120  I nd.  73;  McFadden  v.  Mis- 
souri Pac.  R.  Co.  10  West.  Rep.  872, 02  Mo.  84S. 

An  arbitrary  valuation  put  upon  goods  by  the 
carrier  without  any  request  or  any  valuable  con- 
sideration will  not  be  binding  on  the  shipper. 
Rosenfeld  v.  Peoria,  D.  &  E.  R.  Co.  1  West.  Rep. 
160, 108  Ind.  121, 68  Am.  Rep.  500. 

There  must  not  be  an  unreasonable  difference  be- 
tween the  charges  made  with  and  without  the  limi- 
tation of  liability.  Harrison  v.  London,  B.  &  S.  C. 
R.Co.2Best&S.  m. 


1891. 


Ballou  t.  Eakle. 
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fendants'  cootract  receipt  blanks,  at  the  top  of 
each  pafl;e  of  which  was  printed  what  purports 
to  be  a  mutual  agreement  between  the  shipper 
and  the  common  carrier,  which  agreement,  in 
so  far  as  it  is  material  for  our  present  consider- 
ation, provides  that  the  defendants  "are  not  to 
be  held  liable  or  responsible  for  any  loss  or 
damage  to  said  property  .  .  .  unless  in 
every  case  the  same  be  proved  to  have  occurred 
from  the  fraud  or  gross  negligence  of  said  ex- 
press company,  or  their  servants;  nor  in  any 
event  shall  the  holder  hereof  demand  beyond 
the  sum  of  $50,  at  which  the  article  forwarded 
is  hereby  valued,  unless  otherwise  herein  ex- 
pressed or  unless  especially  insured  by  them 
and  so  specified  in  this  receipt,  which  insur- 
ance shall  constitute  the  limit  of  the  liability  of 
Earle  &  Prew's  Express."  One  of  these  blanks 
the  plaintiff  filled  out  for  the  addressed  pack- 
age m  question,  but  gave  no  value  thereof,  al- 
though there  was  a  blank  column  in  said  re- 
ceipt marked '  'value. "  This  receipt  was  signed 
by  the  defendants'  agent  when  the  plaintiff 
gave  the  package  to  the  agent.  The  defend- 
ants bad  no  knowledge  of  the  contents  or  value 
of  said  package  except  as  stated  In  said  re- 
ceipt at  the  time  of  its  delivery  to  them,  nor 
did  they  make  any  inquiry  of  the  plaintiff  con- 
cerning the  same.  This  package  was  lost  by 
the  negligence  of  the  defendants'  servant  be- 
fore it  reached  their  office,  and  said  defendants 
admit  their  liability  therefor  under  said  agree- 
ment, and  offer  to  pay .  the  said  sum  of  $50, 
which,  they  contenn.  Is  the  limit  of  their  liabil- 
ity. The  plaintiff  testifies  that  his  reason  for 
not  giving  any  value  to  the  packafi;e  was  be- 
cause the  expressage  was  to  be  paid  oy  the  con- 
signee. The  defendants,  on  the  other  hand, 
testify  that  the  reasons  given  them  by  the 
plaintiff  for  not  giving  any  value  to  the  pack- 


age in  said  receipt  were  that  it  cost  more 
money,  and  that  the  consignee  had  previously 
complained  of  the  charges  of  expressage  in 
cases  where  the  values  had  been  given,  and 
that  he  adopted  this  mode  to  lessen  said 
chams. 

We  think  it  is  very  evident  that  the  purpose 
of  the  plaintiff  in  not  giving  any  value  to  the 
package  was  to  save,  either  to  himself  or  to  the 
consignee,  and  it  matters  not  which,  the  addi- 
tional expressage  which  would  have  been 
charged  by  the  defendants  if  the  real  value  had 
been  given;  for  it  must  be  presumed  from  the 
terms  of  the  receipt  that,  as  the  defendants  as- 
sume a  liability  only  to  tbe  extent  of  the  valu- 
ation therein  named,  the  rate  of  expressage  is 
graduated  by  said  valuation.  Under  this  state 
of  facts  the  plaintiff's  final  contention,  which 
logically  should  be  the  first,  and  hence  we  will 
consider  it  first,  is  that  the  express  assent  of  the 
owner  of  the  goods  to  the  restrictions  of  the 
carrier's  liability  must  be  found  to  give  effect 
to  it  in  any  case.  We  think  the  decided  pre- 
ponderance of  the  authorities  is  to  the  con- 
trary; and  that  the  well  settled  rule  now  is  that 
in  the  absence  of  fraud,  concealment,  or  im- 
proper practice  the  legal  presumption  is  that 
stipulations  limiting  the  common-law  liability 
of  common  carriers  contained  in  a  receipt 
given  by  them  for  freight  were  known  and  as- 
sented to  bv  the  party  receiving  it.  Belger  v. 
Dimmore,  M  N.  Y.  166,  10  Am.  Rep.  575; 
Steers  v.  Liverpool,  iV.  Y.  dbP.  S.  8.  Co.  57  N.  Y. 
1,  15  Am.  Rep.  458;  Harris  v.  Oreai  Western 
R.  Co.  L.  R.  1  Q.  B.  Div.  515;  Oermania  F, 
Ins,  Co,  V.  Memphis  <k  C,  E.  Co,  72  N.  Y.  90, 
28  Am.  Rep.  118;  Quimby  v.  Boston  dt  M.  R, 
Co.  150  Mass.  865,  5  L.  R.  A.  846;  Burke  v. 
South-Eastern  R.  Co,  L.  R.  6  C.  P.  Div.  1; 
Maghee  v.  Camden  <t  A.  R.  TYansp.  Co,  45  N. 


A  limitation  of  the  recovery  to  the  amount  of  the 
invoice  or  declared  value  of  the  goods  is  reasonable 
and  may  be  enforced  although  the  loss  was  oc- 
casioned by  negllfirence.  The  Lydlan  Monarch,  28 
Fed.  Rep.  286;  The  Hadji,  18  Fed.  Rep.  460. 

But  an  arbitrary  limitation  of  the  amount  of  lia- 
bility which  ia  not  made  with  reference  to  the  act- 
ual value  of  the  property  is  not  valid  in  case  of  the 
loss  by  the  carrler^s  negligence.  Moulton  v.  St. 
Paul,  M.  &  M.  R.  Co.  81  Minn.  86,  47  Am.  Rep.  781; 
Georgia  Pac.  R.  Co.  v.  Uughart,  90  Ala.  88;  Levy 
V.  Southern  Ejcp.  Co.  4  S.  C.  234. 

And  a  general  provision  limiting  the  amount  of 
liability  will  not  apply  In  case  of  the  negligence  of 
the  carrier  where  the  amount  is  not  fixed  with  ref- 
erence to  the  value  of  the  property.  Adams  Exp. 
Co.  V.  Stettaneri,  61  IlL  184,  14  Am.  Rep.  67;  Ala- 
bama G.  S.  R.  Co.  V.  Little,  71  Ala.  811;  Mobile  &  O. 
R.  Co.  V.  Hopkins,  41  Ala.  486;  Omdorff  v.  Adams 
Exp.  Co.  8  Bush,  104,  06  Am.  Deo.  207;  Kirby  v. 
Adams  Bxp.  Co.  2  Mo.  App.  800. 

But  a  value  voluntarily  fixed  by  the  shipper  with 
a  view  to  obtain  a  low  rate  of  freight  without  the 
carrier^s  knowledge  Chat  the  property  was  of 
greater  value  will  be  binding  where  the  contract 
limits  the  recovery  to  the  sum  agreed  upon.  Har- 
vey V.  Terre  Haute  &  I.  R.  Co.  74  Mo.  688;  Rosen- 
f eld  V.  Peoria,  D.  A  E.  R.  Go.  1  West.  Rep.  160,  108 
Ind.  121,  68  Am.  Rep.  600. 

So  a  general  limitation  of  the  amount  of  liability 
unless  the  value  of  the  goods  is  stated  is  valid 
where  the  shipper  undertakes  to  send  articles  of 
much  greater  value  without  notice  to  the  carrier. 
Oppcnheimer  v.  United  States  Exp.  Co.  60  111.  62, 
18  Am.  Rep.  606;  Brebme  v.  Adams  Exp.  Co.  26  Md. 

14  L.  R.  A. 


828;  Magnin  v.  Dinsmore,  62  N.  Y.  86, 20  Am.  Rep. 
442. 

And  a  carrier  may  contract  for  exemption  from 
liability  for  freight  beyond  a  stipulated  sum  unless 
its  Just  and  true  value  is  stated.  Boorman  y. 
American  Exp.  Co.  21  Wis.  164. 

General  words  limiting  the  amount  of  liability 
will  not  extend  to  losses  occasioned  by  negligence. 
Such  a  limitation  as  to  negligence  must  be  clear 
and  explicit.  Black  v.  Goodrich  Transp.  Co.  65 
Wis.  810,  42  Am.  Rep.  718;  Westcott  v.  Fargo,  61  N. 
Y.  642, 10  Am.  Rep.  800. 

A  limitation  of  amount  of  liability  Is  valid  also 
in  respect  to  baggage  where  extra  compensation 
Is  required  for  greater  value.  New  York  Cent.& 
H.  K.  R.  Co.  V.  Fraloff,  100  U.  S.  24,  26  L.  ed.  681; 
Hopkins  V.  Westcott,  0  Blatchf.  64. 

Limiting  the  amount  of  recovery  for  wearing  ap- 
parel to  $100  in  case  of  the  loss  of  baggage  is  in- 
valid under  Iowa  Code,  69  18U6,  2184.  Davis  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (Iowa)  June  1, 1801. 

A  contract  limiting  the  liability  of  a  carrier  to 
an  amount  less  than  the  actual  value  of  the  prop- 
erty carried  is  invalid  where  a  statute  prohibits 
contracts  exempting  a  carrier  from  the  liability 
which  would  exist  without  a  contract.  Hart  y. 
Chicago  &  N.  W.  R.  Co.  60  Iowa,  485. 

Limitation  of  a  carrier^s  liability  for  goods  lost 
In  transportation  to  the  value  at  the  place  of  ship- 
ment is  invalid  under  the  Texas  statute.  Gulf,  C. 
&8.  F.  R.  Co.  V.  Booton  (Tex.  App.)  March  18, 1801; 
Taylor,  R  &  H.  R.  Co.  v.  Montgomery  (Tex.  App.) 
April  20,  1801;  Taylor,  B.  &  H.  R.  Co.  v.  Sublett 
(Tex.  App.)  April  20, 1801.  B.  A.  R. 
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Y.  514,  6  Am.  Re^  124;  Grace  v,  Adams,  100 
Mass.  505,  1  Am.  Rep.  181,  97  Am.  Dec.  117; 
MoniU>r  Mut,  F.  Ins.  Co,  v.  Buffum,  115  Mass. 
348;  Hill  v.  Syracuse,  B.  4b  N.  T.  R.  Co.  73 
N.  Y.  351,  20  Am.  Rep.  163. 

For  a  full  discussion  of  the  contrary  doc- 
trine, see  Hdlister  v.  Nowlen,  19  Wendf.  234, 
82  Am.  Dec.  455,  and  cases  cited.  In  the  case 
at  bar  a  printed  fac  simile  of  the  receipt  in 
question  is  before  us,  which  shows  that  the 
terms  and  conditions  upon  which  the  defend- 
ants received  the  goods  in  question  must  have 
been  well  known  to  the  plaintiff.  And  more 
especially  is  this  to  be  taken  for  granted  from 
the  fact  that  a  book  of  the  defendants,  filled 
with  receipt  blanks  identical  with  this,  was  in 
the  plain till's  possession,  and  in  almost  daily 
use  by  him.  From  an  examination  of  said/ok; 
sijnik  it  is  evident  that  there  was  not  only  no 
attempt  to  conceal  the  terms  and  conditions  of 
the  bailment  on  the  part  of  the  defendants,  but, 
on  the  other  hand,  that  it  had  been  their  pur- 
pose to  make  the  same  specially  prominent  and 
noticeable.  It  is  all  printed  on  one  side  of  the 
l>aper,  and  at  the  top  thereof.  It  is  beaded  by 
the  caution,  printed  in  bold  type,  "Read  the 
Conditions  of  this  Receipt,"  and  all  the  print- 
ed matter  precedes  the  signature  of  the  agent 
of  the  defendants.  We  think,  therefore,  tbat 
the  receipt  in  question  ought  to  be  regarded  as 
having  received  the  assent  of  the  plaintiff,  and 
as  being,  as  its  language  purports,  the  mutual 
agreement  of  the  parties  touching  the  package 
in  question. 

Having  found,  then,  that  there  was  an  asree- 
ment  between  the  parties  as  to  the  limit  of  the 
defendants'  liability  in  case  of  loss,  we  come 
to  the  main  question  in  the  case,  viz.,  was  said 
agreement  valid  and  binding  upon  the  parties 
thereto?  or,  to  state  the  question  more  broad- 
ly. To  what  extent  is  a  common  carrier  entitled 
to  contract  in  limitation  of  his  common-  law 
liability?  This  is  a  question,  in  so  far  as  it  ap- 
plies to  carriers  by  land,  upon  which  there  has 
been  great  contrariety  of  opinion  in  different 
courts,  the  earlier  cases  holding  that  it  was 
against  public  policy,  and  hence  impossible, 
for  common  carriers  to  guard  themselves  by 
any  stipulations  whatever  against  liability  from 
loss  arising  from  any  other  cause  than  the  act 
of  Ood  or  the  public  enemy.  This  question  is 
discussed  in  Edwards  on  Bailments,  (section 
552,  and  cases  cited  in  note  5,)  while  the  later 
cases  have  materially  modified  this  rule  in  the 
carrier's  favor,  and  permitted  him  not  only  to 
contract  so  as  to  change  the  extent  of  his  lia- 
bility as  fixed  by  the  common  law,  but  such 
contracts,  when  made  with  his  employer,  be- 
came almost  entirely  the  measure  of  his  re- 
sponsibility. "And  this  custom,"  says  Hutch- 
inson on  Carriers,  (%  119,)  "has  become  so  uni- 
versal in  transactions  with  carriers  that  his 
liability  may  now  be  said  to  depend  almost  ex- 
clusively upon  contract.  He  still  stands,  how- 
ever, in  the  relation  of  common  carrier  to  the 
goods  intrusted  to  him,  notwithstanding  his 
contract,  however  much  it  may  lessen  his  com- 
mon-law liability,  and  he  cannot,  even  by  the 
most  express  contract,  devest  himself  of  that 
character,  and  change  it  to  that  of  a  mere  pri- 
vate carrier  or  ordinary  bailee."  Dandson  v. 
Oraham,  2  Ohio  St.  131,  140;  New  York  Cent. 
R  Co.  V.  Loekwood,  84  U.  8. 17|Wall.  357,  21  L. 
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ed.  627;  Hooper  v.  Wells,  Fargo  db  Co.^  Cal. 
11,  85  Am.  Dec.  211;  CJtristenson  v.  American 
Exp.  Co.  15  Minn.  270  (Gil.  208).  2  Am.  Rep. 
122;  Bank  of  Kentucky  y.  Adorns  Exp.  0.93 
U.  S.  174,  180,  23  L.  ed.  874,  875;  Kirby 
V.  Adams  Exp.  Co.  2  Mo.  App.  869.  But 
see  American  Exp.  Co.  v.  Sands,  55  Pa. 
140;  Orognn  v.  Adams  Exp.  Co.  114  Pa.  528.  5 
Cent.  Rep.  298,  60  Am.  Rep.  360.  Without 
attempting  a  review  of  the  conflicting  authori- 
ties upon  the  question  before  us,  which  would 
answer  no  useful  purpose  here,  we  will  only 
say  that  upon  an  examination  thereof  we  have 
come  to  the  conclusion  tbat  the  decided  weight 
of  the  authorities,  as  well  as  the  better  reason, 
favors  the  rule  that  a  common  carrier  may,  to 
a  great  extent  at  least,  contract  in  limitation  of 
his  common-law  liability,  "provided,"  as  stated 
in  Southern  Exp.  Co,  v.  CaldweU,  88  U.  S.  21 
Wall.  264, 22  L.  ed.  556,  "the  limitation  be  such 
as  the  law  can  recognize  as  reasonable  and  not 
inconsistent  with  sound  public  policy."  The 
shipper  and  the  common  carrier  are  thus  au- 
thonzed  to  enter  into  an  express  agreement, 
within  certain  limits,  as  to  the  terms  upon 
which  the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal  prop- 
erty of  an  agreed  value  to  a  designated  place 
for  an  agreed  price.  We  fail  to  see  that  the 
recognition  of  the  validity  of  such  an  agree- 
ment is  violative  of  any  sound  rule  of  public 
policy.  Indeed,  it  seems  to  us  that  public 
policy  requires  the  upholding  of  such  an  agree- 
ment as  tending  to  the  honest  disclosure  of 
value  on  the  part  of  the  shipper,  and  the  exer- 
cise of  that  degree  of  diligence  on  the  part  of 
the  carrier  which  is  commensurate  with  the 
value  of  the  particular  article  conveyed,  and 
the  price  paid  for  such  conveyance.  To  illus- 
trate. A.  has  a  box  of  tinware  of  the  value  of 
five  dollars,  which  he  wishes  to  send  to  Boston 
by  B.,  a  common  carrier.  The  box  is  deliv- 
ered to  B.  under  an  agreement  similar  to  the 
one  before  us,  no  information  bein^  given  as 
to  the  contents  of  said  box.  What  is  the  de- 
gree of  care  which  B.  is  expected  to  exercise  in 
the  transportation  of  this  box?  Manifestly 
that  degree  of  care  which  is  commensurate 
with  a  box  whose  value  does  not  exceed  that 
stipulated  in  the  contract,  to  wit,  (50.  B's 
maximum  liability  in  case  of  loss  being  known 
to  him  beforehand,  he  will  naturally  exercise 
such  a  degree  of  care  as  would  ordmarily  in- 
sure the  safe  delivery  at  its  destination  of  an 
article  of  this  value.  Moreover,  he  is  only 
paid  for  assuming  a  risk  to  the  extent  of  $50, 
and  he  has  graduated  his  charge  for  car- 
riage accordingly.  Such  an  agreement  cer- 
tainly strikes  one  as  eminently  fair  and  rea- 
sonable. Neither  party  is  deceived  or  misled 
thereby.  The  shipper  on  the  one  hand  is  in- 
sured of  the  safe  delivery  of  his  goods  at  their 
destination,  or  their  value  in  money,  in  case  of 
loss,  and  the  carrier,  on  the  other  hand,  pro- 
portions bis  care  to  the  liability  which  he  has 
assumed.  Both  parties  thus  act  understand- 
ingly  and  intelligently.  There  is  little  oppor- 
tunity for  fraud  on  the  part  of  the  shipper,  and 
none  for  overcharge  on  the  part  of  the  carrier. 
To  illustrate  again:  A.  wishes  to  send  a  box 
of  diamonds,  valued  at  $500.  to  Boston,  Mass., 
and  employs  B.,  a  common  carrier,  to  trans- 
port the  same[thence  under  an  express  agree- 
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ment  wbich  stipulates,  among  other  thin|:s, 
that  the  value  thereof  is  $50,  the  charge  ror 
expressage  being  based  upon  that  valuation. 
As  in  the  former  case,  B.  assumes,  and  has  the 
right  to  assume,  that  the  value  of  this  package 
does  not  exceed  the  sum  of  $50,  and  he  there- 
fore proportions  his  care  accordingly.  The 
packa^  is  lost  by  B.,  whereupon  A.  seeks  to 
hold  him  liable  for  the  actual  value  of  said 
package,  which  was  many  times  larger  than 
that  agreed  upon.  B.  was  only  paia  for  the 
care  and  transportation  of  a  pacKage  of  the 
value  of  $50,  and  the  degree  of  care  which  he 
used  was  suiflcient  for  a  transaction  of  that 
sort,  while  it  was  quite  insufficient  for  a  trans- 
action of  the  sort  which  he  was  induced  by 
misrepresentation  on  the  part  of  A.  to  under- 
take. Had  he  been  apprised  of  the  actual 
value  of  this  package,  he  would  have  exercised 
that  degree  of  care  which  was  commensurate 
therewith,  and  would  also  have  graduated  his 
charge  accordinglv.  To  allow  A.  to  repudiate 
his  contract  with  6.  in  case  of  loss,  and  hold 
the  latter  to  his  strict  common-law  liability, 
under  the  circumstances,  is  little  less  than  to 
permit  him  to  perpetrate  a  fraud  under  the 
guise  of  enforcing  a  legal  right. 

If  this  illustration  fairly  represents  the  case 
at  bar,  and  it  seems  to  us  that  it  does,  it  shows 
the  unreasonableness  and  injustice  of  the  rule 
of  liability  contended  for  by  the  plaintiff.  But 
the  main  contention  of  the  plaintiff  is  that  an 
express  company  cannot  limit  its  liability  for 
loss  of  goods  occasioned  by  its  own  negli- 
gence, and  in  support  thereof  he  cites  the  fol- 
lowing cases,  viz.:  Grofjan  v.  Adams  Exp. 
Co.  114  Pa.  523,  5  Cent.  Rep.  298;  Brmm  v. 
Adams  Exp.  Co.  15  W.  Va.  812;  Maslin  v. 
Baltimore  cfe  0.  R.  Go.  14  W.  Va.  180,  191,  35 
Am.  Rep.  748;  Newbarn  v.  Jttst,  2  Car.  &  P. 
76;  A'^MJ  Jersey  Steam  Nav.  Co.  v.  Merchants 
Bank  of  Boston,  47  U.  S.  6  How.  344,  12  L.  ed. 
465;  Snider  v.  Adams  E.vp.  Go.  63  Mo.  376,  383; 
Union  Exp,  Co.  v.  Graham,  26  Ohio  St.  595, 
598;  Michigan  Cent.  R.  Co.  v.  Hale,  6  Mich. 
243;  Western  Transp.  Co.  v.  Xewhall  24  111. 
466,  76  Am.  Dec.  760;  Graham  v.  Davis,  4 
Ohio  St.  363,  62  Am.  Dec.  285;  Muser  v. 
American  Exj).  Co.  1  Fed.  Rep.  382;  Southern 
Exp.  Co,  V.  Seide,  67  Miss.  609. 

Thesecases  undoubtedly  sustain  the  position 
of  the  plaintiff  in  this  respect,  and  we  are  not 
only  not  disposed  to  question  their  authority 
upon  this  point,  but  to  agree  entirely  there- 
with. We  do  not  think  that  it  is  competent 
for  a  common  carrier  to  stipulate  for  exemption 
from  loss  occasioned  by  his  own  negligence 
or  that  of  his  servants.  Such  an  exemption 
is  not  just  and  reasonable  in  the  eye  of  the  law. 
Nor  is  it  necessary  for  us  to  so  hold  in  order 
to  sustain  the  contract  under  consideration; 
for,  as  stated  by  Blalchford,  «/.,  in  Hart  v. 
Pennsylvania  R.  Co.,  112 U.  S.  331,  340,  28  L. 
ed.  717,  721,  "The  limitation  as  to  value  has 
no  tendency  to  exempt  from  liability  for  neg- 
licence.  It  does  not  induce  want  of  care.  It 
exacts  from  the  carriers  the  measure  of  care 
due  to  the  value  agreed  on.  The  carrier  is 
bound  to  respond  in  that  value  for  any  negli- 
gence. The  compensation  for  carriage  is 
based  on  that  value.  The  shipper  is  estopped 
from  saying  that  the  value  is  greater.  The 
articles  nave  no  greater  value  for  the  purposes 
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of  the  contract  of  transportation  between  the 
parties  to  that  contract.  The  carrier  must  re- 
spond for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract  fairlv 
entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  unrea- 
sonable, and  would  be  repugnant  to  ihe  sound- 
est principles  of  fair  dealing,  and  of  the  free- 
dom of  contracting,  and  thus  in  conflict  with 
public  policy,  if  a  shipper  should  be  allowed 
to  reap  the  benefit  of  the  contract  if  there  is 
no  loss,  and  to  repudiate  it  in  case  of  loss." 
The  case  from  which  we  have  thus  quoted  was 
one  in  which  the  loss  happened  from  the  neg- 
ligence of  the  defendant.  The  court  had  pre- 
viously declared  in  the  same  case  (page  338) 
that  "it  is  the  law  of  this  court  that  a  common 
carrier  may  by  special  contract  limit  his  com- 
mon-law liability;  but  he  cannot  stipulate  for 
exemption  from  the  consequences  of  his  own 
negligence,  or  that  of  his  servants,"  thus 
expressly  affirming  the  doctrine  previously 
laid  down  by  that  Teamed  court  in  New  Jersey 
Steam  Nac.  Co.  v.  MercJiants  Bank  of  Boston, 
47  U.  S.  6  How.  344,  12  L.  ed.  465:  York 
Mfg.  Co.  V.  Illinois  Cent.  R.  Co.  70  U.  S.  3 
Wall.  107,  18  L.  ed.  170;  ^eic  York  Cent.  R. 
Co.  V.  Locktoood,  84  U.  S.  17  Wall.  357,  21  L. 
ed.  627;  Southern  Exp.  Co.  v.  Caldwell,  88  U. 
S.  21  Wall.  264,  22  L.  ed.  556;  Ogden^urgh 
d:  L.  C.  R.  Go.  V.  Pratt,  89  U.  S.  22  Wall.  128, 
2^  L.  ed.  827;  Bank  of  Kentucky  v.  Adams 
Exp.  Co.  93  U.  S.  I7i,  28  L.  ed.  872;  Grand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655,  24  1.. 
ed.  535. 

But  although  the  loss  did  occur  from  the 
negligence  of  the  defendant,  the  court  upheld 
the  agreement  as  to  the  value  of  the  property 
on  the  ground,  as  forcibly  stated  in  the  opin- 
ion, that  there  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for  an  article 
which  he  has  induced  the  carrier  to  take  at  a 
low  rate  of  freight  on  the  assertion  and  agree- 
ment that  its  value  is  a  less  sum  than  that 
claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to 
value,  even  wheie  the  loss  or  injury  has  oc- 
curred through  the  negligence  of  the  carrier. 
The  effect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  is  no 
loss;  and  the  effect  of  disregarding  the  agre»*- 
ment,  after  a  loss,  is  to  expose  the  carrier  to  a 
greater  risk  than  the  parties  intend wi  he  should 
i  assume.  "The  agreement  as  to  value,  in  this 
I  case,  stands  as  if  the  carrier  had  asked  the 
value  of  the  horses,  and  had  been  told  by  the 
plaintiff  the  sum  inserted  in  the  contract." 
The  rule  laid  down  in  Grogan  v.  Adams  Exp. 
Co.,  114  Pa.  523,  5  Cent.  Rep.  298,  60  Am.  Rep. 
360,  a  case  much  relied  on  by  the  plaintiff, 
that  **an  express  company  cannot  by  special 
contract  or  special  acceptance  limit  its  lia- 
bility for  loss  of  goods,  resulting  from  the 
negligence  of  the  company  or  its  servants,"  is 
not  in  conflict  with  the  case  just  quoted  from 
upon  this  point,  and,  with  all  due  respect  to 
the  learned  court  which  rendered  this  decision, 
we  think  that  it  misapprehended  the  decision 
in  Hart  v.  Railroad  Co.,  supra,  in  declaring 
that  that  case  had  decided  that  a  cominon 
carrier  could  limit  its  liability  even  as  against 
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its  own  negligence.  The  real  distinction  be- 
tween these  two  cases,  as  It  seems  to  us,  is  not 
in  the  rule  adopted  by  each,  but  in  the  appli- 
cation thereof.  In  the  Qrogan  due  the  court 
holds  that  an  agreement  as  to  value  in  case  of 
loss  by  negligence  is  not  binding  on  the  par- 
ties, on  the  ground,  as  we  understand  the  de- 
cision, that  to  hold  the  contrary  would  be  to 
uphold  the  carrier  in  stipulating  against  his 
own  negligence,  although  it  holds  at  the  same 
time  that  an  agreement  as  to  value  "would  be 
a  protection  against  liability  beyond  that 
amount  except  for  negligence."  In  this  re- 
spect the  cbun  followed  tne  case  of  Ameritan 
Eaep.  Co,  v.  Sands^  Pa.  140,  and  Famham 
▼.  Camden  dt  A,  R.  Co.  Id.  58;  that  is  to  say, 
these  cases  hold  that  an  asreement  as  to  value 
in  case  of  loss  is  valid  ana  binding,  excepting 
only  where  the  loss  is  occasioned  by  the  negli- 
gence of  the  common  carrier  or  his  servant; 
while  in  the  Hart  Ca$e,  before  referred  to,  the 
court  holds  that  the  agreement  as  to  value  is 


also  valid  and  binding  where  the  loss  Is  occa- 
sioned bv  the  negligenoe  of  the  common  car- 
rier, and  that  so  to  hold  *'has  no  tendency  to 
exempt  from  liability  for  negligence. "  The 
reasoning  in  the  last-named  case  is  coffent  and 
convincing,  and  we  are  disposed  to  adopt  the 
same  in  preference  to  the  authorities  which 
hold  to  the  contrary.  Bee  also  Oppenheimerv. 
United  8tate$  Exp,  Co,  89  IlL  62,  18  Am.  Rep. 
596;  KaUman  v.  United  States  Exp,  Co,  8 
Kan.  206;  Brehme  v.  Adams  Eip,  Co,  25  Md. 
828;  Snider  v.  Adams  Exp.  Co.  68  Mo.  876: 
Levy  V.  Southern  Exp.  Co.  4  8.  C.  284;  Boor- 
man  V.  American  Exp.  Co.  21  Wis.  154. 

We  therefore  decide  that  it  was  competent 
for  the  parties  to  agree  as  to  the  value  of  the 
package  in  question  in  case  of  loss  bv  negli- 
gence, and  that,  having  thus  agreed  they  are 
bound  thereby. 

Judgment  must  HuTffort  he  entered  for  the 
plaintiff  for  the  sum  of  $60. 
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*1.  Trade  flztnres*  In  1870  the  State  of 
GtoorKia  leased  the  Western  &  Atlantio  Bailroad, 
belDfir  the  property  of  the  State,  to  a  certain  les- 
see known  as  the  Western  Be  Atlantic  Railroad 
Company  for  the  period  of  twenty  years.  The 
Act  providing  for  the  lease  required  the  lessee  to 
return  the  road  In  **as  good  condition*^  as  when  It 
was  received,  field,  that  at  the  expiration  of  the 
lease  the  lessee  was  not  entitled,  under  the  rule 
of  trade  fixtures  as  between  landlord  and  tenant, 
to  remove  new  side  tracks  and  erections  of  vari- 
ous sorts  which  the  lessee  had  built  upon  the 
line  of  the  road,  nor  to  remove  steel  rails  and* 
other  improved  appliances  which  the  lessee  had 
put  upon  the  road,  and  substitute  rails  and  ap- 
pliances similar  in  character  to  those  in  use  in 
1870. 

8.  Public  obllf^tions  of  railroad  com- 
pitiiiea*  The  public  obliimtions  restinfr  upon 
the  lessee  as  a  common  carrier  of  freight  and 
passensrcrs  are  inconsistent  with  the  exercise  of 
such  riffht  of  removal  and  substitution. 

8.   Tcwts  of  remoTability  of   fizturea. 

The  intention  of  the  parties  in  the  annexation  of 
fixtures  to  the  leased  property,  the  injury  to  the 
latter  which  would  result  from  the  removal,  the 
similarity  in  the  character  of  the  annexations  to 
the  ro)  prindvoiis^  and  the  readiness  with  which 
they  unite  with  it,— discussed  as  tests  of  the  re- 
movability of  trade  fixtures. 
4.  Taxes  as  between  lessor  and  lessee. 
The  contract  beinfr  silent,  the  lessor  is  liable  for 
taxes  imposed  upon  the  leased  property  in  an- 
other State,  althouirh  at  the  time  of  the  lease 
such  other  State  did  not  tax  such  property ;  but 
where  the  lessee  for  nine  years  after  the  imposi- 
tion of  such  tax,  and  under  a  system  of  taxa- 

'*Head  notes  by  Hiix,  CcmmissUmer. 


tion  which  required  a  return  to  be  made  by  the 
lessee,  paid  the  taxes  without  demandinfr  reim- 
bursement or  deductinflr  from  the  rental,  such 
payments  must  be  deemed  voluntary  as  between 
the  lessor  and  lessee  and  cannot  be  recovered 
back. 

6«  Statutes  permitting  suits  against 
State*  Such  statutes  must  be  strictly  con- 
strued. Party  suln?  thereunder  must  comply 
strictly  with  terms  of  Act. 

6.  Public  history  of  legislation.  The  his- 
tory of  the  times  when  an  Act  was  passed  may 
be  looked  to,  in  aid  of  its  proper  construction. 

7*  liOfcal  and  equitable  rights.  Under  an 
Act  submlttingr  to  a  commission  or  court  the**leftai 
riffhts^*  of  the  parties,  claims  alleged  to  rest  upon 
**equity  and  grood  conscience,**  but  not  shown  to 
be  recofpnized  by  any  established  doctrine  of 
equity  Jurisprudence,  cannot  be  considered. 

8*  Interest  against  soverel§^  where  a 
State  permits  itself  to  be  sued,  it  is  not  liable  for 
interest  upon  the  demand  set  up,  unless  the  stat- 
ute specifically  so  provides. 

9*   Umitations  in  fkvor  of  so^ereidi* 

Where  a  State  permits  itself  to  be  sued  and  thus 
creates  a  riffht  of  action  which  the  plalntltf  could 
not  previously  assert,  the  plaintllTs  ri^ht  is  not 
subject  to  be  barred  by  time  which  has  elapsed 
between  the  origin  of  his  claim  and  the  Act  per- 
mitting the  suit. 
10.  The  words  '* public  burdens**  used 
in  a  statute  of  aState»  areccmstrued  to 
mean  taxes  of  that  State  and  not  to  embrace 
taxes  In  another  State  upon  continuous  property 
extending  into  such  other  State. 

(May  28, 1891.) 

PROCEEDING  before  a  special  commission 
to  recover  sums  alleged  to  be  due  to  plain- 
tiff bT  the  State  for  property  belonging  to 
plaintiff  and  delivered  under  compulsion  to  the 
State  upon  the  surrender  of  a  railroad  which 


Note.— The  elaborate  briefs  on  the  subject  of 
trade  fixtures,  given  in  the  report  of  the  above 
case,  leave  little  chance  for  annotation. 

See  also,  on  the  question  of  the  right  of  a  tenant 

14  L.  a  A. 


to  remove  trade  fixtures,  Collamore  v.  QiUis,  5  L. 
K.  A.  ISO,  and  note,  149  Mass.  578;  Overman  v.  Sas- 
ser,  10  L.  R.  A.  722, 107  N.  C.tfS. 
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plaintifiF  has  leased  from  the  State,  and  also  on 
4U!C0unt  of  taxes  on  the  property  which  plain- 
tiff had  been  compelled  to  pay.  A  portion  of 
4he  claim  for  taxes  allowed. 

The  facts  are  f uUv  stated  in  the  opinion. 

Mr.  Julius  L.  Brown,  for  plaiotifl: 

It  was  the  landlord's  duty,  amone  other 
things,  (1)  to  pay  all  taxes  due  and  to  oecome 
due  upon  his  estate,  and,  (2)  as  declared  in 
•Code  of  1878,  §  2284:  '*The  landlord  must 
keep  the  premises  in  repair,  and  is  liable  for 
4ill  substantial  improvements  placed  there  by 
his  consent." 

Driver  ▼.  Maxwell,  56  Ga.  14. 

Whether  this  be  a  technical  lease  or  not,  the 
.State  was  liable  for  repairs. 

Center  ▼.  Davis,  89  Ga.  222;  Meyers  r.  Mt/r- 
rell,  57  Ga.  516;  Vdson  ▼.  Augusta,  88  Ga. 
.542;  White  v.  Montgomery,  58  Ga.  207. 

Under  the  old  law  "whatever  is  affixed  to 
the  realty  is  thereby  made  parcel  of  it  and  par- 
takes of  all  its  incidents  and  properties." 

Grady,  Fixtures,  2;  Co.  Litt.  lab.  1,  chap. 
^,  §g  58a,  67;  Herlakmdsn's  Case,  cited  in  4 
•Coke,  62;  Coke,  Abr.  114. 

The  old  law  was  so  utterly  at  variance  with 
the  principles  of  common  honesty, equity  and  of 
Justice,  that  the  courts  beean  to  make  inroads 
upon  the  doctrine  of  the  old  law,  and  to  build 
upon  it  and  adapt  it  to  the  more  enlightened 
business  methods  and  conscience  of  the  day, 
so  that  the  present  law  of  fixtures  has  grown 
up  by  judicial  legislation. 

2  Keot,  Com.  7th  ed.  402;  McAdam,  Land- 
lord &  Tenant,  p.  228  et  seq. 

A  fixture  is  defined,  by  a  late  authority,  to 
be  "au  article  which  was  a  chattel,  but  which, 
by  being  physically  annexed  or  affixed  to  the 
realty  by  someone  having  an  interest  in  the 
-soil,  ^becomes  a  part  and  parcel  of  it.  The  an- 
nexation may  be  actual  or  constructive.  Re- 
movable fixtures  are  those  which  the  i)ersons 
annexing  them  to  the  freehold  may  legally  re- 
move against  the  will  of  the  owner  of  the 
land." 

8  Am.  &Eng.  Encydop.  Law,  41. 

In  order  to  make  a  thing  a  part  of  the  realty 
by  merely  annexing,  it  is  necessary  that  both 
the  thing  and  the  soil  to  which  it  is  attached 
:3hou1d  belone  to  the  same  owner. 

MeCall  V.  Walter,  71  Ga.  289;  Herman.  Chat. 
Mort.  §  9. 

A  still  in  Tennessee  has  been  held  to  be  re- 
movable. 

Pilloic  V.  Love,  5  Hayw.  109. 

In  this  case  we  have  to  deal  only  with  fixt- 
ures as  between  landlord  and  tenant,  and  prima- 
rily with  trade  fixtures. 

In  8  Am.  &  Eng.  Encyclop.  Law,  48,  it  is 
said:  "In  order  to  ascertain  whether  or  not  a 
particular  thing  is  a  fixture,  it  is  necessary  to 
apply  certain  rules  which  can  be  reduced  to 
three,  which  require  that  the  articles  under 
•consideration  shall  be:  (1)  actually  annexed 
to  the  realty,  or  to  something  appurtenant 
thereto;  (2)  appropriate  to  the  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is  con- 
nected; (8)  intended  by  the  party  making  the 
^annexation  to  be  a  permanent  accession  to  the 
freehold,  and  what  that  intention  was  in  mak- 
ing the  annexation  is  Inferred  from  the  follow- 
ing facts:  (a)  the  nature  of  the  article  an- 
jiexed;  (b)  the  relation  of  the  party  making  the 

14  L.  R.  A. 


annexation;  {e)  the  structure  and  mode  of  an- 
nexation; (d)  the  purpose,  or  use,  for  which 
the  annexation  has  been  made." 

Many  cases  hold  that  the  intention  of  the 
party  making  the  annexation  is  the  chief  ele- 
ment to  be  considered  in  determining  what  are 
fixtures. 

8  Am.  &  Enff.  Encyclop.  Law,  44,  note;  Hill 
V.  Sewald,  58  ra.  271, 91  Am.  Dec.  209;  Seeger 
V.  Pettit,  77  Pa.  487, 18  Am.  Rep.  452;  MeDa- 
vidY.  Wood,  5  Heisk.  95;  Perkins  v.  Swank,  48 
Miss.  849;  Allen  v.  Mooney,  180  Mass.  155;  Ot- 
tumioa  W.  M.  Co,  v.  Hawley,  44  Iowa,  57,  24 
Am.  Rep.  719;  JoTiesY,  Bamsey,  8 III.  App.  808; 
ButehinsY.  Ma$ters(m,A»  Tex.  551,  26  Am. 
Rep.  286;  Huebsehmann  v.  McHenry,  29  Wis. 
655;  Taylcr  v.  OoUins,  51  Wis.  128, 129;  EUIy. 
Wentworth,  28  Vt.  428;  Ewell,  Fixtures,  21, 22. 

And  the  matter  of  intention  is  a.question  of 
fact  for  the  jury. 

8^^  y.  httit,  77  Pa.  487, 18  Am.  Rep.  452; 
Atchison,  T.  dk  8,  F,  R.  Co.  v.  Morgan,  ^L.  R. 
A.  284,  42  Kan.  28;  ^t^^  v.  Hatch  (Ariz.) 
June  12, 1886;  Wheeler  v.  BedeU,  40  Mich.  698; 
Adams  v.  Lee,  81  Mich.  440,  442;  Robertson  y. 
Corsett,  89  Mich.  777. 

Railroad  cars  are  not  fixtures. 

Speiden  y.  Parker,  46  N.  J.  Eq.  292. 

A  tenant  may  remove  his  trsuie  fixtures,  al- 
thouffk.by  so  doing  the  freehold  or  the  fixture 
itseli  is  not  left  in  the  same  condition  it  was 
before  its  removal,  but  is  injured. 

8  Am.  &  Ene.  Encyclop.  Law,  44,  note;  1 
Washb.  Real  Prop.  24,  6dd;  Voorhees  v.  Me- 
Qinnis,  48  N.  Y.  278;  Morrison  v.  Berry,  42 
Mich.  889,  86  Am.  Rep.  446;  Quinby  v.  Man- 
hattan a  dk  P.  Co.  24^  N.  J.  Eq.  260;  DeQraf- 
fen/reid  v.  Scruggs,  4  Humph.  451, 40  Am.  Dec. 
658. 

In  8  Am.  &  Eng.  Encyclop.  Law,  60,  trade 
fixtures  are  defined  as  follows:  "Fixtures 
erected  by  a  tenant  on  leased  premises  for  the 
purpose  of  carrying  on  a  trade  or  a  manufac- 
tory and  removable  by  him  during  the  term« 
They  include  buildings,  machinery,  store  fixt- 
ures, steam  engines  and  boilers,  gas  fixtures, 
bowling  alleys  and  appurtenances." 

See  Youngblood  v.  Eubank,  68  Ga.  680;  Du 
Bois  v.  Kelly,  10  Barb.  486;  McAdam,  Land- 
lord &  Tenant,  227. 

A  depot  buildinjg,  erected  by  a  railroad,  not 
for  the  purpose  of  improving  the  inheritance, 
but  to  aid  and  assist  the  company  in  carrying 
on  its  business,  is  a  trade  fixture. 

Carr  v.  Georgia  R.  Co.  74  Ga.  74. 

As  between  landlord  and  tenant,  trade  fixt- 
ures, although  securely  fastened  to  the  free- 
hold, may  he  removed  by  the  tenant  or  his 
assignee,  if  the  removal  can  be  effected  with- 
out material  injury  to  the  freehold. 

Cuhbins  V.  Ayres,  4  Lea,  829;  McDavid  v. 
Wood,  5  Heisk.  95;  Pillow  v.  Love,  5  Hayw. 
109. 

Analogous  to  the  tenant's  right  of  removal 
are  cases  where  railroad  companies  have  gone 
upon  lands  without  exercising  their  charter 
powers  of  condemnation  properly. 

The  courts  in  all  such  cases  treat  the  railroad 
company  as  having  gone  there  by  some  sort  of 
consent,  express  or  implied,  of  the  owner,  and 
that  they  are  similar  to  tenants  while  there. 
The  principles,  therefore,  of  these  cases  are 
similar  to  those  controlling  tenant  fixtures. 
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Morgan* »  App.  89  Mich.  675;  Dietrich  v. 
Murdoch,  42  Mo.  279;  Lyon  v.  Oreen  Bay  db 
M,  R.  Go.  42  Wis.  539;  h'oHhern  Cent.  R.  Go.  v. 
Canton  Co.  30  Md.  854;  Calif<yrnia  Pac.  R.  Co. 
V.  Armstrong,  46  Cal.  90;  Toledo,  A.  A.  d  G. 
T.  R.  Co.  V.  Dunlap,  47  Mich.  456,  5  Am.  & 
Eng.  R.  Cas.  378;  California  S.  R.  Co.  v.  South- 
ern Pac.  R.  Co.  67  Cal.  59;  Bendy  v.  Trinity 
&  8.  R.  Co.  24  Am.  &  Eng.  R.  Cas.  287;  Dan- 
iels V.  C.  1.  <&  N.  R.  Co.  41  Iowa,  52:  Wagner 
V.  Cleeeland  d  T.  R.  Co.  22  Ohio  St.  676,  10 
Am.  Rep.  770;  Jones  v.  iVJjw  Orleans  dh  8.  R. 
Co.  70  Ala.  228;  cases  of  rails  removed— iVor^^ 
em  Cent.  R.  Co.  v.  Canton  Co.  30  Md.  347; 
Justice  V.  NesquehoningVaUey  R.  Co.  87  Pa.  28; 
Dietrich  v.  Murdoch,  42  Mo.  279;  Pierce,  Rail- 
roads (1881).  181;  Covington,  etc.,  v.  Fiel,  83 
Am.  &  Eng.  R.  Cas.  214,  note;  cases  of  rail- 
road piers  removed— Pierce,  Railroads  (1881), 
161;  Wagner  Y.  Cleteland  d  T.  R.  Co.  22  Ohio 
St.  563,  10  Am.  Rep.  770;  Justice  v.  Nesque- 
honing  Valley  R.  Co.  87  Pa.  28. 

The  following  are  trade  fixtures  which  have 
been  held  to  be  removable: 

Agricultural  fixtures  fall  within  the  trade 
exception.  See  Van  Ness  v.  Pacard,  27  U.  S. 
2  Pet.  137-144,  7  L.  ed.  874-877;  Dubois  v. 
Kelly,  10  Barb.  496. 

Awning  and  shed — Devin  v.  Dougherty,  27 
How.  Pr.  455. 

Bark  miXl—Heermance  v.  Vemoy,  6  Johns.  5. 

Belting— i/ft?rfi  v.  Wood,  12  Abb.  Pr.  893; 
Eolbrook  v.  Chamberlin,  116  Mass.  156, 17  Am. 
Rep.  146;  Hey  v.  Bruner,  61  Pa.  87. 

Boilers— Z^'^y  v.  Durkee,  33  Barb.  410; 
Uolbrook  v.  Chamberlin,  116  Mass.  155. 17  Am. 
Rep.  146;  Davis  v.  Moss.  88  Pa.  846,  61  Pa.  87; 
Moore  v.  Wood,  12  Abb.  Pr.  898;  Lacey  v.  Gib- 
oney,  36  Mo.  320.  88  Am.  Dec.  145. 

Bowling  alleys— /7aw;'a//an  v.  O'Reilly,  102 
Mass.  201;  but  see  O'Brien  v.  Kvsierer,  27 
Mich.  287. 

Box  HiSLWa—Dingley  v.  Buffum,  57  Me.  881. 

Brewing  vessels— A'c^^^y  v.  Durkee,  33  Barb. 
410. 

Buildings  accessory  to  removable  fixtures. 
See  DudUy  v.  Wards,  1  Ambl.  118;  Demn  v. 
Dougherty,  27  How.  Pr.  455;  8mith  v.  Benson, 
1  HUl,  176;  Dubois  v.  Kelly,  10  Barb.  496; 
Fishery.  Safer,  1  E.  D.  Smith,  611;  VanNess 
V.  Pacard,  27  U.  8. 2  Pet.  137,  7  L.  ed.  37. 

Chimneys— J/<x?rtf  v.  Wood,  12  Abb.  Pr.  393. 

Cider  mills— ^^o^tti^*  v.  Tremper,  20  Johns. 
29. 

Cisterns  of  a  refinery— ^tW«r  v.  Trinidad 
P.  Co.  17  W.R.158. 

Closets— ^^irer  v.  Pettit,  77  Pa.  437, 18  Am. 
Rep.  452. 

Coal  hm^Seeger  v.  Pettit,  supra. 

Colliery  machines — Lawton  v.  Lawtan,  3 
Atk.  13. 

Corn  miW^Lacey  v.  Oiboney,  36.Mo.  320, 88 
Am.  Dec.  145. 

CoMxiieT—Guthrie  v.  Jones,  108  Mass.  191. 

Dairyman's  fixtures— Fa /i  Hess  v.  Pacard, 
27  U.  S.  2  Pet.  137, 7  L.  ed.  374. 

Distillery  txiures— Reynolds  v.  Shuler,  5 
Cow.  823;  Moore  v.  8jnit/t,  24  111.  512;  Smith 
V.  Moore,  26  111.  892;  TeiTyv.  Robbi?is,  5  Smedes 
&M.291. 

Dyer's  fixtures— 2><7y  v.  Austin,  Owen,  70. 

Engines — Cook  v.  Champlctin  Transp.  Co.  J 
Denio,  91, 102;  Kelsey  v.  Durkee,  38  Barb.  410; 
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Lemar  v.  Miles,  4  Watts,  330;  Lawtan  v.  Lav- 
Ian,  3  Atk.  18;  Dudley  v.  Wards,  1  Ambl.  113; 
Moore  v.  Wood,  12  Abb.  Pr.  898:  Merritt  v.  Judd, 
14  Cal.  59;  Lacey  v.  Oiboney,  36  Mo.  320;  Hey^ 
V.  Bruner,  61  Fa.  87;  DatJW  v.  Jtfow,  38  Pa. 
346. 

Furnaces— jKsiwy  v.  Durkee,  88  Barb.  410. 

Gas  fixtures — Lawrence  v.  Kemp,  1  Duer,. 
863;  i^^att)  Y.,Lenke,  1  Daly,  487;  1  Law  Dec. 
889;  (??/r/<n«v.,/<?wes,  108  Mass.  191;  McKeage 
V.  Ilanater  F.  his.  Co.  81  N.  Y.  88,  37  Am. 
Rep.  471. 

Greenhouses,  by  a  gardener — Van  Ness  v. 
Pacard,  27  U.  8. 2  Pet.  137,  7  L.  ed.  374, 

Hothouses,  by  a  gardener— Fa»  Ness  v. 
Pacard,  27  U.  S.  2  Pet.  137,  7  L.  ed.  874. 

Hydraulic  presses — Finney  v.  Watkins,  18 
Mo.  291. 

Iron  rails  in  a  mine — Ileffner  v.  Lewis,  73  Pa. 
802. 

Jibs— DatM  V.  Jones,  2  Bam.  &  Aid.  165. 

Kctilea— Reynolds  v.  Shuler,  5  Cow.  323; 
Moore  v.  iSwtVX,  24  111.  512;  Terry  v.  Robbins, 
5  Smedes  &M.  291. 

Machinery — Kelsey  v.  Durkee,  33  Barb.  410; 
CwA:  V.  Champlain  Transp.  Co.  1  Denio,  91, 
102;  Reynolds  v.  Shuler,  5  Cow.  328. 

Mill  stones— 8  Ir.  C.  L.  355;  Moore  v.  Smith „ 
24  111.  512. 

Oysters  and  lunch  counter — Ghithrie  v.  Jones, 
108  Mass.  191. 

Pans — Kelsey  v.  Durkee,  38  Barb.  410;  Rey- 
nolds V.  Shuler,  5  Cow.  828;  Moore  v.  SniiA, 
24  111.  512;  Terry  v.  Robbins,  5  Smedes  &  M. 
291. 

Partitions  and  box  stalls  in  a  saloon— i>»««7- 
ley  V.  Buffum,  57  Me.  381. 

Platform  scnleaSeeger  v.  Pettit,  77  Pa.  487. 
18  Am.  Rep.  452;  Allen  v.  Kennedy,  40  Ind.  143; 
/??!>«  V.  Wfiitney,  9  Allen,  114,  85  Am.  Dec. 
745. 

Rails— Jfo«  V.  Palmer,  1  N.  Y.  664;  Ford  v. 
Cobb  20  N.  Y.  344. 

Railings^Se^^er  v.  Pettit,  77  Pa.  437, 18  Am. 
Rep.  452. 

Railroad  iron,  frogs,  spikes  and  bolts — North- 
ern Cent.  R.  Co.  v.  Xianton  Co.  30  Md.  347. 

Salt  pans — Lauton  v.  Salmon,  1  H.  Bl.  2o9; 
Kelsey  v.  Durkee,  33  Barb.  410;  Reynolds  v. 
SIniler,  5  Cow.  323;  Mansfield  v.  Blackbitrne,  6 
Bing.  N.  C.  426. 

Shafting— xl/<?<?rdj  v.  ir<?o(f,  12  Abb.  Pr. 
893;  Eolbrook  v.  Chnmberlin,  116  Mass.  155, 
17  Am.  Rep.  146;  lley  v.  Bruner,  61  Pa.  87. 

Shanty  if  not  permanently  annexed — Fisher 
V.  Saffer,  1  E.  D.  Smith,  611. 

Sheds — DeHn  v.  Dougherty,  27  How.  Pr. 
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Shelves  in  a  store — Seeger  v.  Pettit,  11  Pa. 
437, 18  Am.  Rep.  452. 

Shrubs  planted  for  sale — Penton  v.  Robarty 
2  East,  88;  Jdiller  v.  Baker,  1  Met.  27. 

Soap  work — Poole's  Case,  1  Salk.  S68. 

Steam  engine.     See  Engine. 

StiWa^ Reynolds  v.  Shuler,  6  Cow.  323;  Ray- 
mond y.  White,  1  Cow.  319;  Burk  v.  Baxter,  8 
Mo.  ?07;  Ileermance  v.  lVr/?o^,  6  Johns.  5. 

Stools — Lau>rence  v.  Kemp,  1  Duer,  863. 

Trees  planted  for  9e\^— Penton  v.  Robarl,  2 
East,  88;  Mill^  v.  £?flA«r,  1  Met.  27;  King  v. 
W»7<»7«ft,  7  Barb.  263. 

Varnish  house — Penton  v.  Rbbart,  2  East,. 
88. 
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Vats— iVofe>  Case,  1  Salk.  868. 

The  following  are  things  held  to  be  remov- 
able, though  not  trade  fixtures: 

Arras  hanging—l  Rolle,  216. 

Barns  resting  by  weight  alone  upon  founda- 
tions let  into  the  ground  or  upon  blocks — 
Wanslnmigh  v.  Maton,  4  Ad.  &  El.  884;  2 
Smith,  Lead.  Cas.  *239. 

Beds  fastened  to  the  ceiling— £^  parte  Quin- 
<jy,  1  Atk.  477. 

Buildings  sold  apart  from  the  land  with  the 
intention  to  sever  them — Shaw  v.  Carbrey,  18 
Allen,  462.  Contra,  where  the  intention  is  not 
to  sever — Cvrtis  v.  Riddle,  7  Allen,  185;  Wans- 
hrovgh  v.  Maton,  4  Ad.  &  El.  884;  Buller,  Nisi 
Prius,  84. 

Carding  machines— TTa^Artfr  v.  Sherman,  20 
Wend.  686;  Taffe  v.  fFartrtc*,  3 Blackf.  Ill,  28 
Am,  Dec.  388;  Cresson  v.  Stout,  17  Johns.  116; 
Oale  v.  Ward,  14  Mass.  852, 7  Am.  Dec.  228; 
Tobias  v.  Francis,  3  Vt.  425. 

Cotton  spinning  machines  screwed  to  the 
floor — Hellawell  v.  Eastioood,  8  Eng.  L.  &  Eq. 
562.  6  Excb.  295. 

Fire  frame— (7fl^tfW  v.  Eapgood,!!  Pick.192. 

Furnaces — Freem.  Ch.  816;  Squire  v.  Mayer, 
2  Eq.  Cas.  Abr.  480. 

Gas  fixtures— ZaiWdW(j^v.  Kemp,\  Duer,  368; 
Shnio  V.  Lenke,  1  Daly,  487;  McKeage  v.  Han- 
over F.  Ins.  Co.  81  N.  Y.  88. 87  Am.  Rep.  471. 

Ice  chest,  though  it  could  not  be  removed 
without  taking  to  pieces — Park  v.  Baker,  7 
Allen,  78. 

Iron  backs  to  chimneys— Z/arc«y  v.  Harvey, 
Strange,  1141. 

Ladder  fixed  to  the  ground —  Wilde  v.  Waters, 
32Eng.  L.&Eq.422. 

Looking  glasses— SerA;  v.  Eebow,  1  P.  Wms. 
94. 

Machinery — Vanderpoel  v.  Van  Allen,  10 
Barb.  157. 

Meters— i?«^.  v.  Lee,  L.  R.  1  Q.  B.  241,  14 
W.  R.  311. 

Mills  on  posts — 4  Leon.  201. 

Movable  boards  fitted  and  used  for  putting 
up  corn  in  bins—  Whiting  v.  Brastow,  4  Pick. 
810. 

Ornamental  chimney  pieces — Grymesv.  Bow- 
eren,  6  Bing.  487. 

Ornamental  cornices — Aoery  v.  Creslyn,  8 
Ad.  &  El.  75. 

Ornamental  fixtures— 5fecA;  v.  Eebow,  1  P. 
Wms.  94. 

Padlock  for  a  com  house — Whiting  v.  Bras- 
tow,  4  Pick.  810. 

Plants,  fiowers,  etc. —  JVintermute  v.  Light, 
46  Barb.  278. 

Pumps  slightly  attached— l/m'*7^  v,  Judd, 
14  Cal.  59;  Davis  v.  Moss,  38  Pa.  840. 

Rails  and  posts— Fitzfierbert  v.  Sha2C,  1  H. 
Bl.  258. 

Shanty,  if  not  permanently  annexed — Fisher 
V.  Saffer,  1  E.  D.  Smith,  611. 

Stables  and  outhouses^ Dvbois  v.  Kelly,  10 
Barb.  496. 

StOYes—GrayY.  Uoldship,  nSerg.  &  R.  418; 
Gnene  v.  Maiden  First  Parish,  10  Pick.  500; 
Wilson  V.  Green,  20  Wend.  189. 

T^.pestTy—iy Eyncoiirt  v.  Gregory,  L.  R.  8 
Ea.882. 

Windmill  on  posts—Rex  v.  Londonthorpe,  6 
T.  R.  877;  4  Leon.  241. 

Window  blinds,  stoves,  bell-pulls,  and  such 
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articles,  generally  considered  as  tenants'  fixt- 
ures, pass  under  »  bequest  of  household  fur- 
niture— Paton  v.  Shippard,  10  Sim.  186. 

The  removal  must  be  made  without  serious 
injury  to  the  freehold,  and  while  the  tenant  is 
still  in  possession  of  the  premises  as  a  tenant. 
But  the  time  of  removal  may  be  extended  by 
agreement. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  48,  and 
notes;  Elwes  v.  Maw,  3  East,  88;  Toungbloodv. 
Eubank,  68  Ga.  680;  Carr  v.  Georgia  R.  Co.  74 
Ga.  74;  Van  Ness  v.  Pacard,  27  U.  8.  2  Pet. 
187,  7  L.  ed.  374,  and  other  authorities  herein- 
before cited;  Second  Nat.  Bank  Y,  0.  E.  Merrill 
Co.  69  Wis.  501. 

If  a  landlord  prevents  his  tenant  from  re- 
moving his  fixtures  he  is  guilty  of  a  conver- 
sion and  may  be  sued  in  trover. 

8  Am.  &  Eng.  Encyclop.  Law,  64;  Watts 
V.  Ijchman,  107  Pa.  106;  Hilborne  v.  Brown, 
12  Me.  162;  Russell  v.  Richards,  10  Me.  429,  25 
Am.  Dec.  254;  Wansbrough  v.  Maton,  4  Ad.  «fc 
El.  884;  Wilgus  v.  Gettings,  21  Iowa,  177; 
Noble  V.  Sylvester,  42  Vt.  146. 

No  legal  obligation  arises  out  of  the  relation 
of  landlord  and  tenant,  compelling  tenant  to 
pay  taxes  imposed  upon  the  land  of  the  landlord. 

WiliiamsY.  Hilton,  85  Me.  547,  58  Am.  Dec. 
729;  Moss  v.  Shear,  25  Cal.  88,  85  Am.  Dec. 
94;  BettisonY.  Budd,  17  Ark.  546,  65  Am.  Dec. 
442. 

There  was  no  covenant  for  the  tenant  to  pay 
taxes.  We  had  not  assumed  that  burden  for 
our  landlord.  The  landlord,  in  such  cases, 
and  not  the  tenant,  must  pay  all  taxes. 

Ga.  Code,  ^878;  McAdara,  Landlord  &  Ten- 
ant, §  89,  pp.  161,  162;  Taylor.  Landlord  & 
Tenant,  t^^841,  842;  Parsons,  Contracts,  502;. 
Speed  v.  St.  Louis  County  Ct.  42  Mo.  382. 

Having  paid  these  taxes  we  had  one  of  two 
remedies,  either  to  deduct  the  amount  of  the 
tax  paid  from  the  rent  or  bring  an  action  to 
recover  what  we  paid. 

Gear,  Landlord  &  Tenant,  §  101;  McAdam, 
Landlord  &  Tenant,  p.  162;  Graham  v.  Allsop, 
3Exch.  186,  18  L.  J.  Exch.  85;  Jones  y.  Mor- 
ris, 18  L.  J.  Exch.  477;  Franklin  v.  Carter, 
1  C.  B.  750;  Palmer  v.  Earith,  14  Mees.  &  W. 
431 ;  Grifflnhoofe  v.  Daubuz,  4  El.  &  Bl.  230,  on 
appeal,  5  El.  &  Bl.  746,  25  L.  J.  Q.  B.  237. 

Mr.  Boykin  Wrieht,  also  for  plaintiff: 

In  face  of  the  authorities  I  do  not  believe 
the  right  of  removal  will  be  any  longer  doubted 
by  those  who  are  in  the  habii  of  yielding  at  all 
to  authority. 

Concede  to  the  lessees  the  ownership  of  the 
property  and  the  rig'ht  to  remove  it,  the  State 
could  not,  consistently  with  its  dignity,  honor 
and  sovereignty,  be  willing  to  keep  "and  use 
this  property  for  its  own  gain,  and  avail  itself 
of  the  necessities  of  the  lessees  to  refuse  to- 
pav  them  for  it. 

The  suggestion  that  the  law  is  different  in 
cases  where  the  tenant  removes  one  fixture- 
and  substitutes  in  place  of  it  one  of  his  own 
—a  better  one,— could  not  be  sustained. 

If  the  tenant  remove  a  fixture  for  the  pur- 
pose of  substituting  one  of  his  own,  he  should 
restore  the  former  article  or  substitute  a  simi- 
lar one  for  it  on  removing  his  own. 

Tyler,  Fixtures,  247,  248;  Seeger  v.  Pettit,  77 
Pa.  437.  18  Am.  Rep.  452. 

When  there  was  an  agreement  on  the  sub> 


t' 


442 


GbOBGIA  SFBCIAL  Jm>IC3AL  GOMMIBBIOK. 


Mat, 


Ject  between  tbe  landlord  and  tenant,  the 
agreement  prevailed  even  in  those  jurisdictions 
where  the  law  was  strictly  construed  in  favor 
*of  the  annexations  to  tbe  realty. 

Ftyrtman  v.  Qoepper,  14  Ohio  St  664;  Vord 
V.  Cobb,  20  N.  Y.  844;  Teaifv.  Hewitt,  1  Ohio, 
511,  59  Am.  Dec.  648;  Frederick  v.  Detol,  16 
Ind.  867;  Mamfidd  v.  Elackburne,  6  Bine.  N. 
C.  426;  Holmes  v.  Tremper,  20  Johns.  ^,11 
Am.  Dec.  248,  244. 

Here  there  was  a  contract  on  tbe  subject. 
The  lessee's  obli^tion  was  to  return  the  rail- 
road in  the  condition  it  received  it;  it  was  to 
•deliver  no  better  road  and  return  no  more  fixt- 
ures or  improvements  than  it  received — if  it 
•delivered  less  it  was  to  pay  tbe  difference  in 
money. 

Bridges,  stone  piers,  rails  and  ties,  etc.,  each 
and  all  have  been  passed  upon  by  the  courts, 
:and  placed  in  the  category  of  removable  fixt- 
ures or  chattels. 

See  Wagner  v.  Clewland  db  T,  R.  Co.  22 
Ohio  St.  568,  10  Am.  Rep.  770;  Qwwin  v. 
Cowan,  12  Ohio  St.  629;  iSortJiern  Cent  R.  Co, 
V.  Canton  Co,  30  Md.  847;  Heffner  v.  Lewi%,  78 
Pa.  808-810;  Justice  v.  Nesguehoning  VaUey  R. 
Co,  87  Pa.  28. 

Mr.  Joseph  B.  Camming^  also  for  plain- 
tiff. 

Mr.  Clifford  Anderson,  for  the  State: 

Tbe  cases,  both  English  and  American,  upon 
the  subject  of  fixtures,  are  so  thoroughly  in 
oonfiict  that  any  attempt  to  reconcile  them,  or 
to  draw  from  them  anj  rules  of  general  appli- 
•catlon,  as  to  what  articles  are  or  are  not  fixt- 
ures, as  between  heir  and  executor,  landlord 
and  tenant,  or  mortgagor  and  mortgagee, 
would  be  of  more  than  doubtful  success. 

Rapal je  &  Lawrence,  Law  Diet,  title  Fixt- 
ures, p.  524. 

There  are  many  cases  which  hold  that  the 
true  test  of  a  fixture  (or  immovable  article)  is 
tbe  adaptation  of  tbe  article  to  the  use  or  pur- 
pose to  which  tbe  realty  is  appropriated,  how- 
•ever  slight  its  physical  connection  with  it  may 
be. 

Farrar  v.  Stackpolc,  6  Me.  157,  19  Am. 
Dec.  201;  Cray  v.  Holdship,  17  Serg.  &  R.  418, 
17  Am.  Dec.  680. 

Despatch  Line  of  Packets  v.  Bellamy  Mfg,  Co., 
12  N.  11.  205,  rules  that  actual  annexation  and 
adaptation  to  the  purpose  to  which  the  realty 
is  appropriated  must  both  unite.  These  tests 
are  so  manifestly  appropriate  that  tbey  need 
no  argument  to  commend  tbem. 

Other  authorities  add  a  third  test  to  the  two 
above  mentioned,  viz.,  the  intention  of  the 
tenant  in  making  the  annexation. 

8  Dane,  Abr.  p.  156;  Teaff  v.  Hewitt,  1 
Ohio  St.  527,  59  Am.  Dec.  648;  Hvtchins  v. 
Masterston,  46  Tex.  551,  26  Am.  Rep.  286. 

As  to  the  first  two  tests — annexation  and 
adaptation  both  confessedly  exist  in  this  case. 
It  is  clear  that  the  third  test  exists  also. 

A  tenant  who  has  rented  a  farm  is  under  an 
implied  obligation,  even  if  the  contract  is  silent 
on  the  subject,  to  conduct  bis  farm  operations 
according  to  the  requirements  of  good  hus- 
bandry. 

Lewis  y.  Jones,  17  Pa.  262,  55  Am.  Dec.  550; 
Brown  v.  Crump,  1  Marsh.  567. 

A  like  implied  obligation  rests  on  the  lessee 
of  a  railroad;  he  must  manage  tbe  railroad ac- 
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cording  to  the,  laws  governing  such  a  bnsioi 
— he  must  conduct  it  with  a  due  regard  to 
safety  and  success;  or,  as  Glovernor  Brown 
says  in  his  letter  to  Gk)vemor  Gordon,  accord- 
ineto  the  '*  practice  of  railroading." 

The  realty  and  tbe  business  which  tbe  State 
conveyed,  by  the  contract  of  lease,  were  insep- 
arable. 

As  to  the  distinction  between  structures, 
etc.,  erected  by  a  tenant  for  use  in  his  own 
trade  and  which  may  not  be  useful  to  a  suc- 
ceeding tenant,  whose  business  majr  be  differ- 
ent, the  rule  is  stated  to  be,  that  if  equally 
adapted  to  tbe  use  of  every  succeeding  tenant 
of  the  property  tbey  become  part  of  the  free- 
hold and  are  not  removable;  tbey  are  fixtures. 

Hill,  Fixt.  §§  22-24;  Hoyle  v.  Flattsburgh  df 
M.  R.  Co.  51  Barb.  62,  18  Am.  Rep.  596; 
Brown,  Fixtures,  §  18. 

The  fixtures  having  been  put  there  in  lieu  of 
others  already  used  by  former  tenants,  they 
are  the  landlord's  property. 

Whiting  v.  Brastow,  4  Pick.  810;  JSx  parte 
Hemenway,  2  Low.  496;  Hay  v.  TiUyer  (K.  J. 
Eg.)  12  Cent  Rep.  240. 

The  lessees  understood  the  contract  as  not 
only  requiring  them  to  make  repairs  and  to 
put  and  keep  the  road  in  an  improved  condi- 
tion, but  they  acted  on  that  understanding  and 
provided  the  means  for  the  purpose  of  making 
those  repairs  and  improvements,  from  time  to 
time,  as  the  necessities  of  the  road  might  re- 
quire. 

When  a  tenant  erects  buildinss  in  accord- 
ance with  the  terms  of  his  lease,  he  will  not  be 
allowed  to  remove  them  at  the  expiration  of 
his  term. 

Deane  v.  Hutchinson,  40  N.  J.  Eq.  83;  ^heO- 
er  V.  Bedell,  40  Mich.  698;  Coleman  v.  Steams 
Mfg.  Co,  38  Mich.  80;  Jones  v.  Detroit  Chair 
Co.  88  Mich.  92,  81  Am.  Rep.  814;  Robertson 
V.  Corsett.  89  Mich.  777. 

Mr,  W.  T.  Atkinsont  also  for  the  State: 

The  things  sued  for  are  not  trade  fixtures 
but  a  part  of  tbe  realty. 

(a)  Anything  intended  to  remain  perma- 
nently in  its  place  though  not  actually  attached 
to  Uie  land,  such  as  a  rail  fence,  is  a  part  of 
the  realty  and  passes  with  it. 

Code,  §  2219.  See  also  Code,  §g  2218. 
2287. 

{h)  All  fixtures  are  prima  facie  a  part  of  the 
realty. 

Ewell,  Fixtures,  pp.  66,  67;  Elwss  v.  Maw, 
2  Smith,  Lead.  Cas.  9th  ed.  1483,  8  East,  88; 
Wood,  Landlord  &  Tenant,  §§  520,  521,  pp. 
889,  890;  1  Schouler,  Pers.  Prop.  p.  144:  Gear, 
Landlord  &  Tenant,  §  114;  1  Addison,  Torts, 
§  842;  Smith  v.  Odom,  63  Ga.  508. 

Road  bed.  rails,  tank-bouse,  turn-table  and 
rolling  stock  are  held  to  be  realty. 

Lannay  v.  Wilson,  80  Md.  547;  Titus  v.  Mor 
hee,  25  111.  257;  Titus  v.  Oinheimer,  27  Rl.  462; 
Brantly,  Personalty,  §  20,  p.  84. 

There  can  be  no  removal  when  it  will  de- 
stroy or  seriously  injure  the  principal  thing 
let. 

1  Addison,  Torts,  §  845,  also  p.  856;  Elwes 
V.  Maw,  2  Smith,  Lead.  Cas.  9th  ed.  1488, 
8  East,  88;  Herman,  Executions,  p.  167;  8 
Encyclop.  Law,  pp.  46-49;  Ewell,  Fixtures, 
pp.  88,  89,  and  note,  91,  92,  188,  156;  Brantly, 
I  Personalty,  §  11 ;  Wood,  Landlord  &  Tenant, 
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$  521,  and  pp.  887-898;  Gear,  Landlord  & 
Tenant,  §114;  Code,  2212.  2281;  Seidv.  Butt, 
:26  Ga.  38;  f^toift  v.  Tfiompnon,  9  Conn.  68, 
21  Am.  Dec.  718;  Tvler,  Fixtures,  pp.  267, 
:268;  Meyers  v.  MyrreU,  57  Ga.  520;  MiUedge- 
tide  Y.  Thomas,  69  Ga.  585;  Grigzle  y.  Qaddis, 
75  Ga.  850;  MeCaU  y.  Walter,  71  Ga.  289;  Carr 
Y.  Georgia  R,  Co,  74  Gki.  73;  Woodward  y. 
Payne,  16  Cal.  444;  4  Jacobs'  Fisher's  Digest, 
pp.  54-93. 

As  to  what  fixtures  are  moYable  by  a  tenant 
is  a  mixed  question  of  law  and  fact,  and  must 
be  decided  according  to  the  circumstances  in 
^acb  case 

Eweil,  Fixtures,  pp.  94,  180;  Brantly,  Per- 
-sonalty,  §§  10, 26;  Wood,  Landlord  &  Tenant, 
p.  876,  gg  521.  525.  p.  889;  Gear,  Landlord  & 
Tenant,  g  114;  Tillman  y.  De  Lacey,  80  Ala. 
108:  Allen  y.  Mooney,  180  Mass.  155;  Camp- 
Ml  V.  O'Neill  64  Pa.  290;  Wheeler  v.  BedeU, 
40  Mich.  698. 

When  the  articles  consist  in  changes  and 
•substitutions,  so  made  as  to  change  the  char- 
acter of  the  establishment,  they  are  fixtures. 

Tvler,  Fixtures,  p.  248;  O'Brien  y.  Kiuterer, 
-Sfl  Mich.  289;  Whiting  y.  BraAtow,  4  Pick.  810; 
Me  parte  Eememnay,  2  Low.  496. 

The  lessee  is  not  entitled  to  recover  for  com- 
pletion of  the  depot  at  Atlanta.  It  leased  the 
road  knowing  that  it  was  incomplete  and  that 
it  must  be  completed  by  lessee,  before  it  could 
be  used  for  railroad  purposes. 

Code,  2275.  2277;  Taylor,  Landlord  &  Ten- 
ant, §  547;  Schouler,  Pers.  Prop.  p.  145;  Poolers 
Case,  1  Salk.  867;  Bulstr.  Rep.  102. 

The  State  is  not  liable  to  pay  the  lessee  for 
amounts  paid  by  it  for  taxes  in  the  State  of 
Tennessee. 

The  fact  that  the  lease  contract  covenants  to 
pay  all  amounts  due  prior  to  the  lease,  and  also 
pledges  the  faith  of  the  State  to  redeem  all 
mortgage  bonds  given  by  the  State  on  that 
road,  put  the  lessee  on  notice  that  all  other 
liabilities  or  burdens  coming  against  the  West- 
•em  &  Atlantic  Railroad  must  be  met  by  it. 

Hughes  v.  Young,  5  Gill  &  J.  67. 

If  either  of  .the  railroad  companies  named  in 
section  11th  owned  property  in  Tennessee,  or 
any  other  State,  it  would  be  liable  to  taxes  on 
it,  and  the  lease  Act  puts  the  plaintiff  in  this 
•case  in  the  same  position  as  that  occupied  by 
them. 

Western   d  A,  R,  Co,   v.  State,  54  Ga,  489; 
mite  V.   Western  <fc  A,  R,  Co.  66  Ga.  568. 

Mr.  John  I.  Hall  also  for  the  State. 

Opinion : 

Plaintiff  states  its  case  as  follows: 
"The  State  of  Georgia  was,  on  the  24th  dav 
of  October,  1870,  the  proprietor  of  a  railroad, 
•extending  from  the  west  side  of  Loyd  Street, 
in  the  city  of  Atlanta,  Georgia,  to  the  south- 
•erly  side  of  Ninth  Street,  in  the  city  of  Chat- 
tanooga, Tennessee.  This  property,  at  that 
time,  was  so  much  out  of  repair  and  in  such 
condition  of  dilapidation,  that  its  proprietor 
was  confronted  with  the  alternative  of  laying 
out  a  large  sum  of  money  to  put  it  in  good 
working  order,  or  to  lease  it  for  a  term  of 
years  to  persons  who  would  make  the  neces- 
sary outlay.  The  proprietor  elected  to  act 
upon  the  latter  alternative,  and,  in  pursuance 
of  an  Act  of  the  legislature  of  the  State  of 
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Georgia,  approved  October  24, 1870,  and  after 
taking  the  steps  prescribed  by  said  Act.  leased 
said  railroad  December  27,  1870,  for  a  term  of 
twenty  years,  to  certain  natural  persons,  who, 
thereupon,  by  oi)erations  of  the  Act  aforesaid, 
became  the  Western  &  Atlantic  Railroad  Com- 
pany. 

There  was  no  essential  i)eculiarity  nor  any- 
thing exceptional  in  this  transaction.  It  had 
the  ordinary  and  usual  incidents  of  a  lease  con- 
tract. The  State  of  Georgia,  as  proprietor  of 
the  railroad,  had  no  attributes  of  sovereignty, 
and  in  this  transaction  figured  as  any  ordmary 
lessor.  The  kind  of  property  leased  was  even 
then  not  an  uncommon  subject  of  such  a  con- 
tract, and  the  leasing  of  railroads  has  since 
that  time  become  a  frequent  transaction. 

The  relation  established  by  this  particular 
transaction  between  the  State  of  Georgia,  as 
proprietor  of  the  railroad,  and  the  Western  & 
Atlantic  Railroad  Company,  to  which  the  rail- 
road was  leased,  was  the  relation  of  landlord 
and  tenant;  and  the  usual  incidents  of  that  re- 
lation generally  attached  to  the  relation  estab- 
lished in  this  particular  instance.  One  of  the 
usual  and  most  important  of  the  incidents  of 
the  relation  of  landlord  and  tenant  is  the  ri^ht 
of  the  tenant  to  remove  during  his  term  his 
trade  fixtures.  In  the  exercise  of  this  right, 
the  Western  &  Atlantic  Railroad  Company,  if 
not  unlawfully  prevented.could  have  removed, 
during  the  term,  all  structures  of  every  kind 
whatsoever  which  it  had  annexed  to  the  soil  of 
the  demised  premises  for  the  purpose  of  carry- 
ing on  its  business  of  operating  a  railroad. 

There  would,  however,  have  been  a  differ- 
ence in  the  practical  enjoyment  of  this  right 
according  to  the  circumstances  under  which  it 
was  exercised.  To  make  a  more  particular 
statement  of  this  proposition  (first),  the  West- 
ern &  Atlantic  Railroad  Company  had  the 
riffht,  during  the  term  of  lease,  to  remove  ab- 
solutely anv  structure  of  any  character  whatso- 
ever, which  it  had  annexed  to  the  soil  and 
which  was  an  original  creation  of  said  com- 
pany, and  which  was  in  addition  to  structures 
already  on  the  soil,  and  not  in  substitution  for 
structures  already  there;  and  there  was  no 
qualification  of  this  right  except  the  obligation 
to  avoid  doing  damage  to  the  freehold  (second), 
where  the  Western  &  Atlantic  Railroad  Com- 
pany had  removed  structures  already  on  the 
soil  and  belonging  to  the  landlord,  and  had 
substituted  for  such  structures  others  of  its 
own  erectioQ,  it  could  remove  such  substituted 
structures,  but  was  under  obligation  to  restore 
the  former  structures  or  replace  them  with 
others  of  like  kind  and  in  as  good  condition. 

In  the  exercise  of  the  rij^ht  as  above  claimed, 
unqualified  except  by  the  inhibition  of  damage 
to  the  freehold,  the  Western  &  Atlantic  Rail- 
road Company  could,  during  the  term  of  the 
lease,  lawfully  remove  the  properly  which  was 
valued  at  $84,244.80  (afterwards  changed  by 
amendment  to  $248,461.88  by  transferring 
items  from  other  schedules),  and  included, 
twcDt^-one  miles  of  spurs  and  sidings  (steel 
rails,  iron  rails,  cross-ties,  joints,  bolts,  spikes, 
switches),  freight  sheds,  an  oil  room,  store 
room,  sand  house,  coal  bin,  car -builder's  office, 
repair  shelter,  water-closet,  shed  for  iron,  an- 
other wooden  building  and  a  sliding  section 
for  shifting  cars,  an  iron  circular  tank,  nine 
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watchmen's  houses,  and  one  hoist  for  breaking 
scrap  iron,  with  windlass  and  crank,  and  a 
wooden  bridge  at  Jones  Avenue  seventy  feet 
long,  stone  aoutment,  all  in  Atlanta,  Georgia; 
also  seven  depots,  one  turn-table,  one  sand 
house,  one  oil  and  waste  house,  one  warehouse, 
two  platforms,  twenty-two  water  tanks,  seven 
stationary  engines  and  pumps,  stand  pipes  and 
iron  piping  connecting  with  tanks,  twelve  coal 
chutes,  twenty-five  houses,  one  set  of  track 
scales  and  two  bridges,  one  being  across  the 
railroad  at  Dalton.  These  were  located  on  the 
railroad  right-of-way  from  Atlanta  to  Chatta- 
nooga inclusive. 

The  petitioners  also  claimed  the  right  above 
claimed  as  to  substituted  structures  as  follows: 

Twelve  thousand  one  hundred  and  thirty- 
eight  tons  of  steel  rails,  $368,995.20. 

Sixteen  hundred  and  eighty  tons  of  iron 
rails,  131,752.00. 

One  hundred  and  twenty-seven  thousand 
three  hundred  and  seventy-three  cubic  yards 
of  ballast,  |159,216.25  (afterwards  tranferred 
by  amendment  to  preceding  schedule). 

Four  hundred  and  seventy- four  thousand 
and  tive  hundred  cross-ties,  $111,507.50. 

Wire  fencing.  5,120  panels,  $2,560.00,  and 
seventeen  bridges,  of  which  two  over  the  Chat- 
tahoochee and  Etowah  rivers,  were  of  iron, 
valued  at  $14,400  each,  and  the  others  were  of 
wood  over  creeks  between  Atlanta,  Georgia, 
and  Chattanooga,  Tennessee,  with  an  alleged 
value  to  each,  making  a  total  of  $131,652.95. 

The  petition  proceeded  as  follows: 

**But  against  this  right  there  must  be  offset 
the  obligation  to  replace  the  structures  origi- 
nally on  the  soil  and  for  which  the  present 
structures  were  substituted,  and  acrainst  the  val- 
uation last  above  mentioned,  must  be  set  off  the 
cost  of  the  properly  so  replaced,  to  wit,  the 
sum  of  $323,569.30.^' 

The  petition  averred  that — 

'*The  rights  hereinbefore  claimed  for  the 
Western  &  Atlantic  Railroad  Company  as  ten- 
ant exist  under  the  common  law  of  force  in 
the  State  of  Georgia.  They  are  also  expressly 
recognized  in  the  contract  made  by  the  State 
of  Georgia,  the  proprietor  of  the  railroad,  and 
the  Western  &  Atlantic  Railroad  Company,  its 
lessees,  and  in  the  other  instruments  and  laws 
relatin/j  thereto.  The  second  section  of  the 
Act  of  October  24,  1870,  providing  for  the 
lease  of  the  railroad,  directs  the  governor  of 
the  State  to  take  a  bond  from  the  lessee,  which 
'bond  shall  bind  the  leasees  and  their  securi- 
ties .  .  .  for  the  prompt  return  of  the  road  and 
its  appurtenances  at  the  expiration  or  termina- 
tion or  forfeiture  of  the  lease,  in  as  good  con- 
dition as  it  was  in  when  received  by  the  com- 
pany from  the  State  under  said  lease.*  " 

The  third  section  of  the  Act  provides:  *'In 
case  the  road  and  its  appurtenances  are  not  re- 
turned at  the  expiration  or  forfeiture  of  the 
lease  in  as  good  condition  as  when  received, 
the  company  and  the  securities  on  their  bond 
shall  be  liable  to  make  good  the  difference  to 
the  State." 

The  contract  of  lease  itself  provided  as  fol- 
lows: 'The  Western  &  Atlantic  Railroad 
I'ompany  ,  .  .  covenants  and  agrees  for  itself, 
successors,  representatives  and  assigns  ...  to 
return  said  road  and  its  appurtenances  at  the 
expiration,  termination  or  forfeiture  of  this 
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lease  in  as  good  condition  as  it  was  in  when  re- 
ceived by  said  Company  from  said  State  under 
said  lease." 

The  bond  given  in  compliance  with  the  re- 
quirements of  said  lease  Act  is  on  the  follow- 
ing condition:  "i^ow,  therefore,  if  the  said 
Western  &  Atlantic  Railroad  Company  shall 
.  .  .  return  said  road  and  appurtenances  as. 
required  by  said  Act  and  said  agreement  there- 
under .  .  '.  then  this  bond  shall  be  void." 

Your  petitioners  aver  that  under  these  pro- 
visions of  law  and  of  contract,  the  Western  & 
Atlantic  RAilroad  Company  had,  during  the 
term  of  the  lease,  the  unimpeachable  right 
(first)  by  absolute  removal  in  proper  cases,  as 
hereinbefore  stated,  (second)  by  the  removal  of 
new  trade  fixtures  and  the  replacement  of  the 
old,  and  (third)  by  the  removal  of  the  new 
trade  fixtures  and  the  substitution  therefor  of 
others  similar  to  the  old  ones,  which  had  been 
taken  away,  destroyed  or  worn  out,  to  make 
such  saving  for  itself  of  property  and  money 
as  those  lawful  proceedings  would  produce. 

The  Western  &  Atlantic  Railroad  Company 
also  had  the  right  to  sell  its  improvements  on 
the  leased  premises  to  its  landlord. 

Your  petitioners  show  that  by  a  letter  ad- 
dressed to  "His  Excellency  John  B.  Gordon, 
Governor,  etc.,  Atlanta,  Ga.,"  dated  July  8, 
1887,  Joseph  E.  Brown,  then  President  of  the- 
Western  &  Atlantic  Railroad  Company,  "called 
the  attention  of  the  State  to  the  claims  of  the 
lessee,"  and  requested  that  the  State,  the  land- 
lord, consider  the  subject  with  the  view  to  an 
adjustment  mutually  fair  and  advantageous  of 
the  claims. 

The  response  of  the  landlord  to  this  request 
of  the  lessee  was  a  peremptory  denial  by  the 
landlord  of  the  existence  of  any  claims  on  the 
part  of  the  lessee,  and  a  declaration  in  the 
most  positive  terms  that  no  such  claim  would 
be  entertained  or  allowed  by  the  landlord. 
This  denial  and  this  declaration  were  made 
October  24,  1887,  and  from  that  day  until  the 
22dday  of  December.  1890,  the  Western  «k  At- 
lantic Railroad  Company  was  unable  to  carry 
into  effect  any  of  its  rights  of  removal  and  sub- 
stitution as  hereinbefore  set  forth.  For  the 
landlord  was  directed  by  the  Legislature  of  the 
State,  in  the  same  legislative  resolution  which 
made  the  denial  and  declaration  aforesaid,  to 
use  all  of  the  executive  power  of  the  State  of 
Georgia  to  prevent  the  Western  ic  Atlantic 
Rjiilroad  Company  from  exercising  any  of  the 
rights  hereinbefore  claimed. 

Not  only  did  the  landlord,  by  duress  and  the 
constructive  use  of  force,  interfere  with  the 
Western  &  Atlantic  Railroad  Companj'  in  the 
exerci«<e  of  its  rights  as  aforesaid;  but  the  land- 
lord went  further  and  treated  all  the  trade  fixt- 
ures erected  bj'  said  company  and  all  the 
property,  which  said  company  under  the  law 
and  under  its  lease  contract  had  the  right  to 
remove,  as  the  property  of  the  landlord,  and 
leased  the  same  to  a  new  tenant  by  a  lease  con- 
tract dated  June,  1890,  the  deliver>'  of  said 
property  to  be  made  December  27,  1890. 

Because  of  these  differences  the  landlonl  en- 
tered into  an  agreement  with  the  railroad  com- 
pany on  December  22.  1890,  the  substance  of 
which  was  as  follows: 

1.  The  Western  &  Atlantic  Railroad  Com- 
pany to  deliver  to  the  landlord,  December  27» 


1891. 


Westebn  &  Atlantic  R.  Co.  v.  State  of  Georgia. 


445 


1890,  the  Western  &  Allan  tic  Railroad  in  its 
then  condiiioD  and  its  appurtenances,  and  thus 
•enable  the  landlord  lo  deliver  to  the  new  ten- 
ant the  property  which  the  landlord  had  under- 
taken to  lease  to  said  new  tenant. 

2.  The  landlord  stipulated  that  such  surren- 
der of  the  railroad  and  its  appurtenances  by 
the  Western  &  Atlantic  Railroad  Company 
was  not  to  impair  any  right  which  said  com- 
pany had  while  in  possession  during  the  con- 
tinuance of  its  lease. 

3.  The  landlord  to  submit  to  the  finding  or 
award  which  might  be  made  under  the  pro- 
visions of  the  resolution  creating  this  commis- 
sion. 

Your  petitioners  show  that  by  virtue  of  all 
the  foregoing  the  landlord  elected  to  become 
the  purchaser  and  owner  of  all  of  the  property, 
which  the  old  tenant  had  the  right  to  remove 
from  the  demised  premises.  Whereby,  the 
landlord  became  bound  to  pay,  and,  in  consid- 
eration of  said  obligation,  promised  to  pay,  to 
your  petitioners  the  sum  of  money  which  said 
property,  appropriated  by  the  landlord  as  afore- 
said, is  reasonably  worth. 

Your  petitioners  show  that  at  the  time  of  the 
lease  made  to  the  Western  <&  Atlantic  Railroad 
Company,  December  27,  1870,  the  building 
known  as  the  Union  Passenger  Depot  was  in 
process  of  construction  of  the  cost  of  which 
the  Slate  of  Georgia,  as  proprietor  of  the 
Western  &  Atlantic  Railroaa,  was  to  pay  three 
tenths. 

At  the  date  of  the  lease  aforesaid,  this  build- 
ing was  not  finished.  The  State  of  Georgia's 
share  of  the  sum  necessary  to  complete  it  was 
$7,291 .30.  This  last-named  sum  was  paid  by 
the  lessee,  the  Western  &  Atlantic  Railroad 
Company,  and  was  money  laid  out  and  ex- 
pended by  said  company  for  the  State  of  Geor- 
f^a.  Whereby,  the  State  of  Georgia  became 
iable  to  pay,  and,  in  consideration  of  said  lia- 
bility, undertook  and  promised  to  pay  said  sum. 

A  part  of  the  premises  leased  by  the  State 
of  Gfeorgia,  as  proprietor  of  the  Western  & 
Atlantic  Railroad,  to  the  Western  &  Atlantic 
Railroad  Company,  December  27,  1870,  was 
situated  in  the  State  of  Tennessee.  The  prop- 
-erty  so  situated  was  taxed  by  the  State  of  Ten- 
nessee, by  the  county  of  Hamilton  in  said  State, 
and  by  the  city  of  Chattanooga  in  said  State, 
all  three  holding  said  property  in  their  re- 
spective jurisdictions.  All  these  taxes  w^ere 
lawfully  assessed  against  the  property  afore- 
said, by  said  taxing  powers  aforesaid  respect- 
ively. There  was  no  legal  obligation  on  the 
part  of  the  lessee  to  pay  these  taxes.  It  was 
the  legal  obligation,  however,  of  the  State  of 
Georgia  to  pay  all  taxes  lawfully  imposed — its 
obligation  both  to  the  taxing  authority,  and  to 
its  tenant,  for  the  protection  of  the  latter  in  the 
enjoyment  of  the  leased  premises. 

The  attention  of  the  State  of  Georgia  was 
called  to  these  taxes  as  early  as  1879,  and  the 
State  through  its  governor  was  requested  to 
pay  the  same.  The  State  through  its  governor 
expressly  refused  to  pay  them.  Thereupon 
the  lessee  notified  the  governor  that  the  prop- 
erty in  Tennessee  might  be  sold  for  taxes.  The 
governor  replied  to  the  lessee,  intimating,  if 
not  threatening,  that  if  the  lessee  permitted  the 
property  in  Tennessee  to  be  sold  by  reason  of 
the  lessee  failing  to  pay  the  taxes,  the  State  of 
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Georgia  would  seize  the  railroad,  and  dispossess 
the  lessee.  Whereby  the  Western  &  Atlantic 
Railroad  Company  was  compelled  for  its  own 
protection  to  pay  said  taxes.  And  the  State  of 
Georgia  has  admitted  its  legal  liability  to  pay 
said  taxes  by  actually  paying  the  taxes  as- 
sessed for  the  year  1890. 

The  amount  of  taxes  thus  exacted  from  the 
Western  &  Atlantic  Railroad  Company  is  the 
principal  sum  of  $124,277.50,  which  sum, 
with  interest,  is  due  to  plaintiff  by  the  State  of 
Georgia. 

[Here  follows  a  schedule  of  taxes  from  the 
year  1872  to  1889,  inclusive,  amounting  to 
$124,277.50.] 

Besides  the  sums  of  money  which  the  State 
of  Georgia  owes  the  Western  &  Atlantic  Rail- 
road Company  on  the  accounts  hereinbefore 
set  forth,  it  is,  in  equity  and  good  conscience, 
indebted  to  said  company  in  the  sum  of  $87,- 
993.62,  for  certain  permanent  and  valuable  im- 
provements (including  culverts,  piers,  rock 
drains,  abutments,  etc.),  which  could  not  be  re- 
moved, and  which  the  Western  &  Atlantic 
Railroad  Company  made  to  the  demised  prem- 
ises. 

•Upon  all  which  petitioners  prayed  judgment 
against  the  State  of  Georgia  for  $711,890.87, 
besides  interest. 

This  foregoing  petition  was  filed  on  the  9th 
day  of  February,  1891,  in  the  name  of  Joseph 
E.  Brown  and  K.  B.  Stahlman  as  receivers  of 
the  Western  &  Atlantic  Railroad  Company,, 
appointed  by  the  United  States  court  on  alle- 
gation that  by  expiration  of  its  charter  said 
company  had  ceased  to  be  a  corporation. 
.  On  the  23d  of  February,  1891,  the  State 
moved  to  dismiss  the  cause  unless  the  Western 
&  Atlantic  Railroad  Company  would  sue  in 
its  own  name. 

On  the  9th  of  March  petitioners  amended, 
alleging  when  and  how  and  why  they  were 
made  receivers.  On  the  next  day  the  Com- 
mission ordered  the  case  dismissed  unless 
amended  so  as  to  make  the  case  proceeded  in 
the  name  of  the  Western  &  Atlantic  Railroad 
Company. 

Thereupon  the  plaintiff's  counsel  agreed  so  to 
amend,  and  it  was  formally  done  on  the  12tb 
of  March. 

On  the  10th  of  March,  1891,  the  State  filed 
a  plea  that  under  said  resolution  of  22d  De- 
cember, 1890,  no  authority  existed  in  the  Com- 
mission to  "inquire  into  and  decide  what  struc- 
tures and  property  placed  upon  said  railroad 
or  its  right  of  way  are  trade  fixtures,  or  to  de- 
cide upon  the  right  of  the  lessee  to  remove  the 
same  during  the  term  of  its  lease,"  and  that 
therefore,  all  questions  as  to  trade  fixtures 
raised  by  the  petition  were  beyond  the  juris- 
diction of  the  Commission. 

For  further  plea  the  State  claimed  that  the 
extreme  limit  to  which  said  company  was  by 
said  resolution  to  sue  was  $550,000.00,  ancl 
therefore  the  Commission  has  not  authority  to 
inquire  into  alleged  claims  aggregating  more 
than  that  amount. 

On  the  10th  of  March,  1891.  the  State  also 
filed  a  plea  of  the  general  issue  and  also: 
"That  on  December  27,  1870,  when  said  West- 
em  &  Atlantic  Railroad  was  leased  to  a  com- 
pany of  persons,  who,  thereupon  became  in- 
corporated under  the  name  of  the  Western  & 
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Atlantic  Railroad  Company,  there  was  no  law 
of  the  State  of  Tennessee,  which  imposed  a 
tax  upon  the  property  of  this  defendant,  lying 
within  said  State,  either  for  state,  county,  or 
municipal  purposes,  and  that  the  taxes  tnere- 
after  exacted  were  imposed  upon  the  Western 
&  Atlantic  Railroad  Company,  which  was  then 
controlling  and  operating  said  Western  &  At- 
lantic Railroad  and  property,  and  doing  busi- 
ness in  the  State  of  Tennessee,  and  were  taxes 
for  which  said  company  were  liable  and  not 
this  defendant." 

And  for  further  plea  this  defendant  says, 
that  if  the  Western  &  Atlantic  Railroad  Com- 
pany paid  any  taxes  upon  said  property,  in  the 
State  of  Tennessee,  either  to  the  State  of  Ten- 
nessee, county  of  Hamilton  or  city  of  Chatta- 
nooga, that  said  taxes  were  voluntarily  paid 
by  said  lease  company  without  complaint  to 
this  defendant,  without  its  consent  or  knowl- 
edge, and  with  no  authority  to  do  so  for  or  on 
behalf  of  this  defendant,  and  that  said  taxes, 
having  been  voluntarily  paid,  do  not  constitute 
a  legal  claim  against  the  State  of  Georgia,  and 
that  the  defendant  is  not  indebted  and  cannot 
be  held  liable  for  such  payment  of  taxes,  if 
any  were  so  paid,  nor  for  any  claim  or  claims 
for  such  taxes,  on  account  of  such  payments, 
if  any  were  made. 

And  for  further  plea  this  defendant  says, 
that  if  plaintiffs  have  paid  any  taxes  to  the 
State  of  Tennessee,  the  countv  of  Hamilton, 
in  said  State,  or  to  the  city  of  Chattanooga,  in 
said  State,  upon  the  said  property  of  this  de- 
fendant since  1879,  they  have  done  so  with  the 
full  knowledge  that  this  defendant  had  posi- 
tively refused  to  pay  the  same  and  denied  its 
liability  therefor. 

And  for  further  plea  this  defendant  says, 
that  it  is  due  to  plaintiffs  nothing  on  account 
of  the  payment  of  taxes  by  said  plaintiffs,  for 
that  the  taxes  alleged  in  said  petition  to  have 
been  paid  by  the  Western  &  Atlantic  Railroad 
Company,  were  assessed  under  the  laws  of 
Tennessee  against  the  Western  &  Atlantic 
Railroad  Company,  and  not  against  the  prop- 
erty of  the  State  of  Georgia,  and  that  if  said 
taxes  were  paid  by  the  Western  &  Atlantic 
Railroad  Company,  this  defendant  is  not  in 
any  manner  indebted  to  plaintiff  on  account  of 
taxes,  or  the  payment  thereof. 

And  for  further  plea  this  defendant  says, 
that  plaintiffs'  right  of  action,  if  any  they  ever 
had,  for  and  on  account  of  taxes  alleged  to 
have  been  paid  to  the  State  of  Tennessee,  the 
county  of  Hamilton,  and  the  city  of  Chatta- 
nooga, prior  to  February  10.  1887,  accrued 
more  than  four  years  before  the  filing  of  their 
said  petition,  and  that  their  right  of  action,  if 
any  they  ever  had,  as  to  all  such  items  and 
amounts,  is  baired  by  the  Statute  of  Limita- 
tions." 

On  the  17th  of  March,  1891,  the  State  filed 
pleas  of  counterclaims  for  oflSce  furniture, 
road  equipment,  tools,  etc.,  which  were  deliv- 
ered under  the  lease  and  not  returned,  aggre- 
gating $608,710.75. 

V  The  plaintiff,  on  the  80th  of  April,  1891, 
amended  the  petition  by  striking  out  1879  and 
inserting  lb72  as  £o  taxes,  so  that  the  petition 
will  read:  ''The  attention  of  the  State  of 
Georgia  was  called  to  these  taxes  as  early  as 
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1872,  and  the  State  was  requested,  through  it» 
governor,  to  pay  the  same. 

As  TO   JUBIBDICTIOir. 

This  Commission  was  created  by  and  under 
a  resolution,  approved  December  22,  1890^ 
and  has  no  jurisdiction  not  thereby  conferred. 
Upon  that  resolution  only  this  case  must  stand. 
G^rgia  is  not  suable  under  any  general  law. 
States  are  not  suable  except  by  their  consent. 
"  It  is  well  settled  that  no  action  of  any  kind 
can  be  sustained  against  the  government  itself 
for  any  supposed  debt,  unless  by  its  own  coo- 
sent,  under  some  special  statute  allowing  it.'" 
See^de  v.  Walker,  52  U.  S.  11  How.  290,  18  L. 
ed.  700  (1850);  Briscoe  v.  Bank  of  Common- 
wealth of  Ky.  86  U.  S.  11  Pet.  257.  9  L.  ed. 
709;  United  States  v.  McLemore,  45  U.  8.  4 
How.  288,  11  L.  ed.  977.  Our  supreme  court,, 
in  1856,  said:  '*It  is  an  act  of  great  conde- 
scension for  the  State  to  disrobe  itself  of  its- 
sovereignty  and  litigate,  in  its  own  courts, 
with  a  private  individual  upon  terms  of  perfect 
equality.  Surely  the  party,  under  such  cfir- 
cumstances,  should  comply  strictly  with  the 
terms  of  the  Act  conferring  Jurisdiction. '" 
Mason  V.  Cooper,  19  Ga.  544.  See  also  Wal- 
lace V.  TJiomae,  84  Ga.  548;  Dobbins  v.  Orange 
A  A,  B,  Co.  87  Ga.  240,  and  Thweatfs  Case, 
66  Ga.  678.  The  resolution  declares  that.  'Mn 
considering  anv  claim,  question  or  issue,  aris- 
ing out  of  said  lease,  regard  shall  be  had  to 
the  rights  of  the  sovereign  State  of  Georgia."' 
Res.  4. 

The  law  is  plain.  To  ^now  how  to  inter- 
pret the  resolution  it  is  needful  to  recall  the 
history  of  the  matter. 

That  this  is  a  legitimate  and  necessary  aid  to 
construction  we  quote,  "In  construing^'an  Act 
of  Congress  the  court  may  recur  to  the  history 
of  the  times  when  it  was  passed,  in  order  to 
ascertain  the  reason  for,  as  well  as  the  mean- 
ing of,  particular  provisions  of  it."  United 
States  V.  Union  Pae.  B.  Co.  91  U.  8.  72,  28  L. 
ed.  224  (4). 

Look  "if  necessaiy  to  the  public  history  of 
the  times  in  which  it  (the  Act)passed."  Aid- 
ridge  v.  WiUiams,  44  U.  S.  8  Efow.  24,  11  L. 
ed.  475. 

"In  the  construction  of  the  statutory  or  local 
laws  of  a  State,  it  is  frequently  necessary  to 
recur  to  the  history  and  situation  of  the  coun- 
try, in  order  to  ascertain  the  reason,  as  well  as 
the  meaning,  of  many  of  the  provisions  in 
them,  to  enable  a  court  to  apply,  with  propri- 
ety, the  different  rules  of  construing  statutes/" 
Preston  v.  Broteder,  14  U.  8.  1  Wheat.  121.  4 
L.  ed.  51  (1816). 

[The  opinion  proceeds  to  set  out  at  length 
the  public  history  of  the  presentation  of  the 
claim  of  the  lessees  to  the  General  Assembly 
of  Georgia;  arriving  at  the  conclusion  that  the 
question  of  trade  fittures,  as  declared  for  by 
plaintiffs,  was  submitted  to  the  Jurisdiction  of 
the  Commission.] 

Eqcjitablb  Cladcs. 

In  a  letter  to  Gk>vemor  Gordon,  Senator 
Brown  said:  "Now,  it  is  true  that  there  is 
no  provision  in  the  Act  of  the  Legislature 
which  gives  the  company  anythinj^  for  better- 
ments,  though  the  strong  principles  of  nat- 
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ural  equity  and  justice  dictate,  and  it  -would 
seem  that  common  honesty  requires,  that  the 
company  should  receive  some  reasonable  com- 
pensation for  these  improvements." 

The  General  Assembly  of  1887  refused  to 
entertain  any  claim  for  betterments.  And  the 
resolution  under  which  v?e  act  reco^izes  no 
equitable  claim.  That  resolution  recites  that, 
'*  whereas  the  lessees  claim  that  they  are  not 
legally  bound  by  the  lease  contract,  or  other- 
wise, to  deliver  the  road"  in  better  condition 
than  when  leased,  etc.,  this  Commission  shall 
be  made  *'to  hear,  consider  and  determine  the 
claims  set  forth  in  the  foregoing  preamble  ac- 
cording to  the  legal  rights  of  the  lessees  under 
the  lease  Act  and  their  contract  with  the  State," 
etc.  (Resolution  1  st )  The  resolution  requires 
that  "  regard  shall  be  had  to  the  sovereign 
State  of  Qeorgia."  (Resolution  4th.)  And 
the  11th  Resolution  declares  that  "the  legal 
rights  of  the  lessees  shall  remain  the  same  as 
they  were"  at  the  date  of  the  letter  of  1887  to 
(Jovemor  Gordon. 

A  like  question  was  decided  by  the  Supreme 
Court  of  the  United  States  in  Bonner  v.  United 
States,  76  U.  S.  9  Wall.  158.  19  L.  ed.  666. 
The  United  States  court  of  claims,  by  statute 
(g  1059,  Rev.  Stat.  U.  S.),  has  jurisdiction  of 
'*  all  claims  founded  upon  any  law  of  Congress 
or  upon  any  regulation  of  an  executive  de- 
partment, or  upon  any  contract,  express 
or  implied,  with  the  government  of  the 
United  States,"  etc.  It  was  claimed  that  the 
United  States  had  wrongfully  appropriated 
lands  which  could  not  be  delivered  to  peti- 
tioner, and,  therefore,  he  prayed  payment  of 
their  proceeds  then  in  the  treasury,  or  that  he 
be  indemnifled  by  "such  other  mode,  if  any 
there  be,  as  will  be  equitable  and  just."  The 
Supreme  Court  said:  "This  makes  a  case  for 
the  interposition  of  a  court  of  equity,  and  if  it 
were  a  controversy  between  two  private  suitors, 
it  would  have  to  be  settled  there,  for  a  court 
of  law  could  not  afford  the  proper  mode  and 
measure  of  relief.  But  the  court  of  claims  has 
no  equitable  jurisdiction  given  it,  and  was  not 
created  to  inquire  into  rights  in  equity  set  up 
by  claimants  against  the  United  States.  Con- 
gress did  not  think  proper  to  part  with  the 
consideration  of  such  questions,  out  wisely  re- 
served to  itself  the  power  to  dispose  of  them. 
Immunity  from  suit  is  an  incident  of  sover- 
eignty, but  the  government  of  the  United 
States,  in  a  spirit  of  great  liberality,  waived 
that  immunity  in  favor  of  those  persons  who 
had  claims  against  it,  which  were  founded  up- 
on any  law  of  Congress  or  regulation  of  an 
executive  department  or  upon  any  contract 
with  it,  express  or  implied,  and  gave  the  court 
of  claims  the  power  to  hear  and  determine 
cases  of  this  nature."  Id.  159.  Therefore, 
the  court  rejected  the  claim  without  passing 
upon  whether  it  was  "equitable  and  just." 

The  principle  seems  to  cover  that  part  of  the 
plaintin's  petition  which  claims  that  the  State 
is  "in  equity  and  good  conscience  indebted  to 
said  company  $105,815.80  for  certain  perma- 
nent and  valuable  improvements  which  could 
not  be  removed  and  which  said  company  made 
to  the  demised  premises."  By  amendment, 
that  amount,  |105,815.80,  is  changed  to 
$87,998.62,    and   certain    items   aggregating 
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$22,294,42  have  been    taken    therefrom  and 
transferred  to  another  account. 

Therefore,  we  find  against  the  whole  claim 
for  equitable  relief,  beoiuse  we  are  restricted 
to  the  consideration  of  "legal"  claims  onlv,  by 
the  resolution  defining  and  limiting  our  juris- 
diction. 

The  plaintiff  did  not  show  us  any  rule  or 
doctrine  of  equity  jurisprudence  upon  which 
these  improvements  are  chargeable  to  the  State. 
A  right  recognized  by  an  established  principle 
of  equity  junsprudence  mii^ht  be  regarded  as 
a  legal  right;  but  it  is  evident  that  the  plain- 
tiff in  his  petition  does  not  use  the  words^ 
"  equity  and  good  conscience"  in  this  limited 
sense,  but  in  the  loose  and  general  signification 
of  those  terms.  We  cannot  take  cognizance 
of  claims  resting  upon  '*equit^  and  good 
conscience"  in  the  latter  meaning  of  these* 
words. 

COKPLBTION  OF    PASSENGER  DEPOT  AT  AT- 
LANTA. 

Plaintiff  claims  that  at  the  date  of  its  lease- 
this  building  was  not  finished,  that  Georgia's 
share  of  what  was  necessary  to  complete  it  wa& 
$7,291.80,  which  was  paid  by  plaintiff,  where- 
by the  State  became  liable  to  pay  plaintiff  for 
said  sum  laid  out  and  expended  for  the  State. 

That  that  sum  was  ex][tended  by  the  lessees 
was  proved.  But  Georgia's  contract  touching 
said  building  was  not  m  evidence.  Nothing- 
appeared  on  the  subject  save  the  following: 

"The  lease  Act  was  approved  on  the  24th 
day  of  October,  1870.  Its  third  section  re- 
quired the  governor  to  appoint  three  *  railroad 
men  of  experience,  who  shall  examine  the  road 
and  appurtenances  carefully,  and  shall  make 
out  in  writing  a  schedule  or  inventory  of  the- 
same,  carefully  describing  and  setting  forth 
the  true  condition  of  the  road  and  its  rolling- 
stock  and  appurtenances,  and  property  of  every 
character,  which  shall  be  recorded  in  the  otfice- 
of  the  secretary  of  state  and  filed  in  the  execu- 
tive oflace.'  (Acts  1870,  248.)  Governor  Bul- 
lock, then  in  office,  on  the  27th  of  December, 
1870,  after  the  lease  was  made,  appointed  A. 
L.  Harris.  W.  L.  Clark  and  I.  N.  Du  Barry, 
to  make  such  inventory.  They  filed  the  same 
on  the  10th  of  January,  1871.  In  it  thev  put 
this:  'No.  21.  One  Large  Passe figer  Suild- 
ing.  Located  between  initial  post  and  Pry  or 
Street,  Atlanta,  now  in  course  of  erection; 
contract  made  by  the  State,  and  to  be  com- 
pleted under  the  contract,  and  at  the  expense 
of  the  State;  also  by  contract,  the  proper 
sidings,  track  approaches,  etc. ,  to  be  made  at 
the  State's  expense.  The  interest  of  the  West- 
em  &  Atlantic  Railroad  is  represented  to  be  ({> 
three  eighths  of  the  whole.' 

Senator  Brown,  as  President  of  the  Western 
&  Atlantic  Railroad  Company,  on  November 
8,  1871,  in  calling  the  attention  of  Governor 
Conley  to  certain  omissions,  etc. ,  in  the  report 
of  1871,  on  other  matters,  called  attention  to 
the  above  remarks  and  said:  "And  I  remark 
that  the  State's  part  of  the  car-shed  (said  build- 
ing) had,  as  I  am  informed,  at  that  time  been 
paid  for  by  the  State.  But  this  company  and 
the  other  railroad  companies  £ave  been  obliged 
to  complete  the  underworks  of  the  passenger- 
shed,  including  the  laying  down  of  the  track 
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the  flooring,  tbe  stone  pavements  around  it, 
gas  fixtures,  heating  apparatus,  and  other  like 
matters  connected  with  the  depot,  at  their  own 
expense,  they  not  having  been  paid  for  by  the 
State.  This  company  jJays  promptly  its  pro 
rata  proportion  as  the  work  progresses,  and 
has  received  no  part  of  it  from  the  State.  In 
this  particular,  also,  I  wish  the  proper  preser- 
vation of  the  evidence  showing  the  facts." 

Afterwards,  for  reasons  hereinafter  ex- 
plained, but  immaterial  on  this  point,  a  new 
inventory  was  made  by  persons  chosen,  one 
by  each  party,  and  an  umpire.  They  were 
authorized  and  required  to  *'hear  evidence  as 
to  the  condition  of  the  road,  its  rolling  stock 
and  appurtenances  of  every  character,  at  the 
date  of  said  lease,  and  shall  make  out,  from 
the  best  evidence  which  they  can  obtain  bear- 
ing on  the  question,  a  just  and  fair  inventory 
between  the  State  and  the  lessee,  and  return  it 
for  record  as  aforesaid,  describing  the  condi- 
tion of  the  track,  and  putting  a  fair  valuation 
upon  the  rolling  stock  and  material  and  appur- 
tenances on  hand  at  the  date  of  the  lease." 
<Acts  of  1872,  521,  531.) 

That  report  was  made  to.Gov.  Smith,  on  the 
19th  of  December,  1872.  They  "recommend 
that  said  inventory  (of  1871)  be  taken  as  cor- 
rect with  the  following  alterations,  and  as  thus 
amended  it  shall  stand  as  the  true  inventory 
by  which  the  lessees  shall  make  their  final 
settlement  with  the  State  at  the  end  of  the 
lease."  And  all  they  said  about  that  depot 
was  that  they  found  that  it  had  been  completed 
since  the  date  of  the  lease,  "and  that  the 
lessees  have  paid  $7,191.88,  being  the  propor- 
tion due  by  the  Western  &  Atlantic  Railroad 
of  the  amount  expended  in  finishing  said 
building." 

It  wiU  be  observed  that  the  contract  of  the 
State  as  to  building  that  depot  is  not  in  evi- 
dence. Senator  Brown,  as  president  of  the 
lessees,  when  the  matter  was  fresh,  stated  that 
the  State's  part  for  the  building  had  been  paid 
for  by  the  State.  The  Harris  inventory  said 
that  the  building  was  then  (10th  January,  1871) 
in  process  of  erection  under  the  State's  con- 
tract, and  under  that  contract  was  to  be  com- 
Sleted  at  the  expense  of  the  State.  But  the 
Lull  inventory,  of  1872,  does  not  reiterate 
that  as  a  charge  against  the  State,  though 
ad  interim  Senator  Brown  had  called  special 
attention  thereto.  Their  mention  of  the  West- 
ern &  Atlantic  Railroad's  proportion  showed 
what  tbe  amount  was,  but  was  silent  as  to 
whether  the  State  or  the  lessees  should  bear 
the  burden.  There  is  no  other  evidence  on  the 
subject  indicating  any  greater  authoritv  by  the 
lessees  to  charge  up  the  expenses  of  laying 
tracks  and  lixing  approaches,  etc.,  to  that 
depot,  than  they  would  have  had  to  charge 
like  expenses  at  other  depots  to  the  State, 
nnless  the  quoted  remarks  from  the  inventory 
of  1871  make  the  basis  for  such  a  claim. 

It  will  be  observed  that  neither  of  said  board 
of  appraisers  had  any  more  authority  than  to 
make  inventories  showing  the  condition  of  the 
property  leased  at  the  date  of  the  lease,  under  the 
law  providing  for  their  appointment.  They 
could  just  as  well  have  undertaken  to  decide 
any  other  difference  on  any  other  claim  be- 
tween the  parties  as  this  depot  matter. 

A  public  servant  has  no  authority  to  bind 
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the  State  or  deal  with  its  business  beyond  the 

scope  of  his  authority.     Case  v.  Terrell,  78  U. 

S.  11   Wall.   202,  20  L.  ed.   185;   fleeswfo  v. 

Walker,  52  U.  S.  11  How.  291,  13  L.  ed.  701. 

The  general  rule  is  well  stated  by  Judge 
Story.  After  stating  the  law  of  private  agents, 
that  "the  principals  are  in  many  cases  &>und 
where  they  have  not  authorized  the  declara- 
tions and  representations  to  be  made,"  he  says* 
"But  in  cases  of  public  agents,  the  govern 
ment,  or  other  public  authority,  is  not  bound 
unless  it  manifestly  appears  that  the  agent  is 
acting  within  the  scope  of  his  authority,  or  he 
is  held  out  as  having  authority  to  do  the  act, 
or  is  employed  in  his  capacity  as  public  agent 
to  make  the  declaration  or  representation  for 
the  government."    Story,  Agency,  $  307  (a). 

It  is  put  in  a  head  note  to  the  decision  of  our 
Supreme  Court  thus:  "The  power  of  such 
officer  (governor)  is  specified  and  limited;  and 
inasmuch  as  it  grows  out  of  the  laws  of  the 
State,  the  sureties  signing  the  bond  are  con- 
clusively presumed  to  know  its  extent.  The 
law  enters  into  and  becomes  a  part  of  such 
contract  as  effectually  as  if  set  out  therein. 
The  consent  of  an  officer  acting  under  such 
dedimus  potestatem  to  stipulations  beyond  this 
grant  of  power,  would  be  in  excess  of  his 
authority  and  void."  Letois  v.  Gordon  County 
Comrs.  70  Ga.  487  (4).  And  it  is  strongly  put 
in  the  text  of  the  decision.    Id.  495,  496. 

Therefore  that  statement  of  Harris  and  others 
in  the  inventory  of  1871,  that  the  State  should 
pay  for  completing  that  depot,  being  beyond 
their  authority,  is  void  and  amounts  to  nothing. 
And  in  the  absence  of  any  evidence  that  the 
State  contracted  with  plaintiff  to  pay  therefor, 
we  see  not  why  the  lessees  were  not  bound  to 
pay  for  the  specified  tracks,  etc.,  which  were 
put  there  after  they  accepted  the  road  in  its 
then  condition. 

Right  op  Substitution. 

To  decide  the  remaining  questions  requires 
a  careful  examination  of  the  lease  contract; 
and  to  fully  understand  that  we  must  consider 
the  circumstances  in  which  it  was  made,  its 
subject-matter,  etc.  "The  surrounding  cir- 
cumstances are  always  proper  subjects  of  proof 
to  aid  in  the  construction  of  contracts."  Ga. 
Code,  §  3804.  Contracts  must  be  "read  in 
view  01  the  subject-matter  and  the  attendant 
circumstances  in  order  more  perfectly  to  under- 
stand the  meaning  and  intent  of  the  parties." 
1  Greenl.  Ev.  12th  ed.  ^  277.  For  the  same 
purpose  it  is  proper  to  "prove  facts  and  cir- 
cumstances respecting  the  relations  of  the  par- 
ties, the  nature,  quality  and  condition  of  the 
property  which  constitutes  the  subject-matter, 
respecting  which  it  may  be  made."  Knight  v. 
New  England  Worsted  Co.  2  Cush.  271-288. 
So  such  evidence  is  used  *  *  for  the  purpose  of 
applying  the  terms  to  the  subject-matter,  and 
removing  or  explaining  any  uncertainty  or 
ambiguity  which  arises  from  such  applica- 
tion." Stoops  V.  Smith,  100  Mass.  63-^,  1 
Am.  Rep.  85.  The  above  quotations,  except 
that  from  our  Code,  arc  taken  from  West  v. 
Smiih,  101  a.  S.  271,  272,  25  L.  ed.  812-813, 
where  these  cases  are  cited  as  sound  law, 
universally  applied. 

Much  of  such  evidence  appears  on  this  rec* 
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ord,  and  much  in  the  law  books,  of  which  we 
take  judicial  notice. 

In  1836  Qeorgia  began  '*a  railroad  com- 
munication as  a  state  work,  and  with  the 
funds  of  the  State,"  which  is  known  as  the 
Western  &  Atlantic  Railroad.  The  legislation 
as  to  it,  embracing  statutes  of  almost  every 
year  up  to  1850,  are  in  Cobb's  New  Digest,  as 
are  also  the  Statutes  of  Tennessee  granting  the 
privilege  of  goin^  to  the  Tennessee  River,  and 
the  tax  exemptions  herein  mentioned.  Those 
laws,  as  modified  by  subsequent  legislation, 
were  codified  in  §§  967-1016,  inclusive  of  the 
Code  of  C^rgia,  1868,  of  force  when  the  lease 
was  made  to  plaintiff. 

That  * 'railroad  communication"  is  the  prop- 
erty of  this  State  exclusively  (g  967);  ''the  State 
occupies  the  same  relation  to  said  road,  as 
owner,  that  any  company  or  incorporation  does 
to  iu  railroad,  and  the  obligations  of  the  State 
to  the  public  concerning  said  road  and  of  the 
public  to  said  road,  are  the  same  as  govern 
other  railroads  of  this  State,  so  far  as  is  con- 
sistent with  the  sovereign  attributes  of  this 
State  and  the  laws  of  force  for  its  conduct." 
§  968.  By  Act  of  1862  it  was  made  liable  as 
other  railroad  companies  in  G^rgia  for  dam- 
age done  by  the  running  of  locomotives,  cars 
and  other  machinery.  §  970.  The  other  sec- 
tions relate  mainly  to  the  running  of  the  same 
by  the  State.  Its  tracks  had  been  destroyed 
by  the  federal  army  in  1865,  but  it  had  been 
rehabilitated,  and  was  in  operation  under  state 
control. 

In  the  language  of  Senator  Brown  in  a  let 
ter  of  July  8,  1887,  in  December.  1870,  "the 
road  held  a  monopoly  of  western  business.  It 
was  like  a  funnel  that  almost  everything  from 
the  west  had  to  come  through  to  get  into 
Georgia,  the  Carolinas  and  Alabama." 

On  the  1st  of  September,  1870,  A.  L.  Harris, 
its  master  of  transportation,  reported  to  Foster 
Blodgett,  its  superintendent,  upon  the  condi- 
tion of  the  road.  Therein  he  said:  "It  will 
be  impossible  to  run  the  road  through  the  com- 
ing winter  on  anything  like  time  without  many 
fearful  casualties,  unless  the  above  mentioned 
track  shall  have  been  relaid." 

And  he  concluded  with  the  following  re- 
capitulation of  what  must  be  expended  on  the 
road: 

"Allatoona  Creek  rock-work $    6,500  00 

Allatoooa  Creek  bridge  cover 1 ,200  00 

Unpaid  bills  for  cars,  engines,  irun, 

etc 132,871  69 

40  miles  of  new  track 488,000  00 


Total $522,071  69" 

It  was  presented  to  the  General  Assemblv. 

Assuming  that  or  something  like  that  to  be 
the  condition  of  the  road  at  that  time,  the  State 
was  confronted  with  the  necessity  to  sell  the 
same,  or  take  from  the  treasury  sufficient 
money  to  put  it  in  a  condition  of  safety,  etc., 
or  lease  it  to  some  person  who  would  do  that 
and  assume  to  the  public  with  tespect  to  the 
road  the  responsibility  held  by  the  State. 
That  such  was  its  condition  was  proved  by 
plaintiff's  witnesses,  and  Mr.  Thompson,  presi- 
dent of  lessee  of  1890,  testified  that  in  1870  the 
road  was  "all  to  pieces,"  in  bad  order,  very 
poor  indeed.    The  proposal  to  leave  was  fa- 
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vored.    The  bill  authorizing  its  lease  had  in  it 
a  clause  in  these  words: 

"But  if  the  road  and  rolling  stock  and  ap- 
purtenances are  returned  in  better  condition 
than  when  received  by  the  company,  the  State 
shall  compensate  the  company  for  the  differ- 
ence, by  allowing  a  credit  for  the  same  out  of 
any  payment  or  amount  due  the  State,  or  pay- 
ing the  same  in  cash  to  the  company  when  the 
State  again  takes  possession  of  the  road."  Be- 
fore the  bill  was  passed  that  was  stricken  out 
by  a  vote  of  107  to  2  in  the  House  of  Repre- 
sentatives. After  that  the  lease  Act  was  passed 
and  approved  October  24,  1870.  So  much  of 
it  as  is  needful  for  the  present  purpose  is  that 
the  governor  should  lease  the  road  "with  all 
its  houses,  work-shops,  depots,  rolling  stock, 
and  appurtenances  of  every  character  to  a  com- 
pany to  be  formed,  for  a  term  of  twenty  years, 
lor  a  sum  not  less  than  $25,000  per  month,  to 
be  paid  monthly  into  the  treasury  of  this  State, 
for  the  use  of  the  State,"  and  it  provided  for 
taking  immediate  possession  of  the  road  and 
suit  on  the  bond  upon  failure  to  pay.  That 
section  added.  "But  the  faith  of  the  State  is 
hereby  pledged  to  said  company  that  they  shall 
in  no  case  be  disturbed  by  the  authority  of  the 
State  so  long  as  they  keep  the  contract  on  their 
part,  and  make  the  payments  when  due" 
and  also  forbade  subletting.  The  lessees  were 
required  to  give  a  bond  for  $8,000,000;  that 
the  lessee  should  swear  that  it  was  worth 
$500,000  above  iU  debts;  that  $5,000,000  of  the 
security  should  reside  in|Georgia,  and  that  the 
"balance  of  the  security,  if  out  of  the  State, 
shall  be  upon  real  estate  or  railroad  property." 
About  this  security  the  governor  was  required 
to  be  very  particular.  The  bond  was  to  be  for 
the  payment  of  the  rent  at  the  end  of  each 
month,  and  "for  the  return  of  the  road  audits 
appurtenances  at  the  expiration  or  termination 
or  forfeiture  of  the  lease,  in  as  good  condition 
as  it  was  in  when  received  by  the  company 
from  the  State  under  said  lease,"  and  the  sure- 
ties must  swear  that  they  were  worth  $2,000,000 
above  their  liabilities  of  every  kind.  Addi- 
tional security  might  be  required  from  time  to 
time.  Appraisement  was  provided  for  as  men- 
tioned elsewhere  herein. 

The  Act  required  that  the  persons  who  com- 
pose the  company  to  lease  the  road  shall  not  be 
less  than  seven  in  number,  a  majority  of  whom 
shall  be  bona  fide  citizens  and  residents  of 
Georgia,  who  shall  represent  a  majority 
of  the  whole  interest  in  the  lease.  So  soon 
as  the  terms  of  the  lease  are  agreed  upon, 
said  persons  shall  then,  and  from  that  time 
be  and  become  a  body  corporate  and  pol- 
itic. And  said  company  shall  have  the  same 
exemptions,  privileges,  rights,  immunities  and 
guarantees,  and  shall  be  subject  to  the  same 
liabilities,  disabilities  and  public  burdens  of 
other  railroad  compauies  mentioned,  and  no 
more,  in  all  cases  where  this  Act  is  silent  and 
has  made  no  provision  on  the  subject.  Sec 
Acts  1870,  428-427. 

A  proposal  for  said  lease  at  $25,000  per 
month,  which  was  accepted  and  bond  given 
with  seven  railroad  companies  in  Georgia  and 
two  out  of  Georgia  as  securities  thereon,  and 
the  lease  was  completed  and  possession  deliv- 
ered to  the  lessees  on  the  27th  of  December, 
1870.    On  the  10th  of  January,  1871,  the  West- 
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em  and  Atlantic  Railroad  Company  passed  a 
resolution  to  ]:%iBe.|$460,000  for  tbe  following 
purposes,  etc. 

**  Wbereas,  tbe  committee  appointed  by  bis 
excellency,  tbe  governor  of  Georgia,  bave  re- 
ported to  bim  as  to  tbe  condition  of  tbe  road- 
way, its  tracks,  depots,  sbops,  equipments,  and 
all  otber  property  of  tbe  road  tbat  will  come 
into  tbe  possession  of  tbe  company,  under  tbe 
terms  and  conditions  of  tbe  lease  from  tbe 
State  of  Gtoor^a;  and 

**Wbereas,  it  appears  tbat  tbe  property  is 
greatly  depreciatedand  particularly  tbat  many 
of  tbe  bridges  and  much  of  tbe  track  is  not  in 
safe  and  efficient  condition  to  meet  tbe  de- 
mands of  tbe  people  of  Georgia  and  the  public 
generally,  requiring  prompt  transportation  over 
tbe  line;  ana  as  it  is  tbe  aetermination  of  tbe 
lessees  to  place  tbe  property  in  effective  con- 
dition to  meet  promptly  all  reasonable  de- 
mands upon  it,  be  it 

''Resolved,  tbat,  in  order  to  provide  tbe  funds 
needful,  from  time  to  time,  to  secure  new  rails 
and  otber  property  required  to  put  the  road  in 
safe  and  efficient  condition, an  assessment  being 
made  of  twenty  thousand  dollars,  on  each  one- 
twenty -third  interest  and  ratably  there  held  in 
greater  or  less  amounts,  which  shall  be  subject 
to  call  for  such  purposes,  when  demanded  by 
action  of  the  board,  and  all  parties  to  tbe  lease 
be  duly  notified  thereof;  provided,  however, 
tbat  calls  for  said  assessment  shall  not  exceed 
ten  per  cent  of  tbe  amount  due  from  each  les- 
see, oftener  than  once  in  thirty  da  vs." 

Here  was  a  direct  recognition  of  the  duty  of 
the  new  company  to  meet  the  requirements  put 
upon  railroaa  companies  in  Georgia.  One  of 
the  "public  burdens"  it  assumed  was  to  be  a 
common  carrier  over  tbat  road.  Western  db  A. 
R.  Co.  V.  State,  54  Ga.  487.  McCav,  J.,  said 
the  Act  and  contract  bound  plaintiff  to  pay 
rental  and  taxes  to  tbe  statutory  limit  ''and 
perform  other  duties  undertaken  in  the  con- 
tract." 54  Ga.  487.  The  common  law  re- 
quired of  every  such  company  to  bave  a  safe 
road,  good  machinery,  etc.  J^an  v.  Central 
R.  Co.  74  Ga.  686  (la)  and  (4)  689.  There  our 
supreme  court  mentioned  Peoria  dt  P.  V,  R. 
Co.  V.  Chieaffo,  R,  L  dk  P,  R.  Co.  109  Dl.  185,  50 
Am.  Rep.  605,  19  Cent.  L.  J.  148,  and  also 
Maekin  v.  Boston  dk  A.  R.  Co.  185  Mass.  201, 
and  McCoy  v.  Chicago^  I.  tit.  L.  db  C.  R.  Co.  18 
Fed.  Rep.  9,  and  said  they  stated  "general 
duties"  required  of  railroads,  "as  founded  on 
common  usage  and  reooffnized  generally  by 
section  2069  of  our  Code.  '^  Tbe  case  in  74  Ga. 
685,  was  put  on  our  Act  requiring  connecting 
railroads  to  receive  freight  from  each  other. 
But  it  recognized  the  common-law  require- 
ment. In  tbe  cited  case  of  Peoria  d  P.  U.  R. 
Co.  V.  Chicaffo,  R.  I.  db  P.  R.  Co.,  109  111.  185, 50 
Am.  R.  605,  the  Supreme  Court  of  Dlinois  said: 
"  No  proof  Is  needed  to  show  the  extent  and 
importance  of  the  interests  involved  in  the  de- 
cision. It  is  a  matter  of  so  much  public  con- 
cern that  judicial  notice  may  be  tsiken  of  tbe 
fact  that  cars  belonging  to  different  companies 
are  interchangeablv  used  by  all  tbe  principal 
railroads  in  tbe  United  States,  and  tbat  no 
company  could  do  any  considerable  freighting 
business  that  did  not  come  to  this  general  us- 
age.   Without  such  usage  it  would  be  diffl 
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cult,  if,  indeed,  it  would  be  possible,  to  trans- 
act the  business  of  tbe  country." 

Tbat  cose  relates  to  carrying  freights.  But 
the  rule  is  even  stronger  as  to  passengers.  A 
good  statement  of  it  comes  from  tbe  decision 
of  the  Court  of  Appeals  of  Kentucky,  made  in 
1881.  to%thi6  effect:  '*They  (railroad  com- 
panies) are  bound  to  provide  a  road  and  engines 
and  cars  free  from  all  defects  which  endanger 
the  lives  of  passeneers.  .  .  .  Nor  bave  they 
discharged  their  whole  duty  when  they  have 
provided  the  things  just  mentioned.  They  are 
bound  to  add  to  them  such  apparatus  and  ap- 
pliances as  science  and  skill  shall  from  time  to 
time  make  known  and  experience  shall  prove 
to  be  valuable  in  a  considerable  degree  in  di- 
minishing the  dangers  of  railroad  travel,  pro- 
vided such  improvements  can  be  procured  at 
an  expense  not  greater  than  ought  to  be  in- 
curbed  by  them.  Taylor  v.  Orand  Trunk  R. 
Co.  48  N.  H.  816,  2  Am.  Rep.  229;  TtOler  v. 
Talbot,  28  HI.  857,  76  Am.  Dec.  695;  Coeteilo 
V.  Syracuse,  B.  db  N.  T.  R.  Co.  65  Barb.  92; 
Smith  V.  New  Twk  db  E.  R.  Co.  19  N.  Y.  127; 
2  Redf.  Railways,  3d  ed.  187, 189;  Ford  v.  Lon^ 
don  db  S.  W.  R.  Co.  2  Fost.  &  F.  780;  Meier  v. 
Pennsylvania  R.  Co.  64  Pa.  280;  Steinweg  v. 
Erie  R.  Co.  48  N.  Y.  128;  CaldweU  v.  Neu  Jer- 
sey Steamboat  Co.  47  N.  Y.  282."  Kentucky 
Cent.  R.  Co.  v.  Thomas,  79  Ey.  160,  42  Am. 
Rep.  208. 

Plaintiff's  counsel  insisted  that  tbe  Act  only 
required  security  for  the  return  of  the  road  "in 
as  good  condition  as  it  was  when  received,** 
and  that  no  more  was  required  by  the  lease. 
Tbe  lease  was  to  tbe  body  corporate,  and  the 
bond  was  signed  by  its  president  for  it.  The 
lease,  after  mentioning  the  covenant  to  pay 
rent,  added: 

"Also,  to  return  said  road  and  its  appurte- 
nances at  tbe  expiration,  termination  or  for- 
feiture of  this  lease,  in  as  good  condition  as  it 
was  when  received  by  said  company  from  said 
State  under  this  lease.  This  lease  is  given  and 
accepted  under  all  the  provisions,  mnts  and 
conclitions  prescribed  by  tbe  Act  of  the  €kneral 
Assembly  of  Georgia,  entitled,  'An  Act  to  au- 
thorize the  lease  of  the  Western  and  Atlantic 
Railroad  and  for  other  purposes  therein  men- 
tioned,' approved  October  the  24th,  A.  D.  1870, 
and  hereinafter  referred  to." 

The  lease  was  thus  accepted  under  "all  the 
provisions,  grants  and  conditions  prescribed'* 
by  said  lease  Act. 

Had  tbe  com  pan  v  paid  its  rental  and  returned 
tbe  road  in  as  good  condition  as  when  received, 
no  recovery  could  have  been  bad  on  tbe  bond. 
But  that  was  not  the  measure  of  all  plaintiff's 
liability.  The  Treasurer  of  Georgia  and  other 
public  officers  give  bonds  with  certain  condi- 
tions and  in  certain  sums,  but  those  bonds  do 
not  measure  their  liabilities.  The  Treasurer 
cannot  take  what  the  treasury  holds  and  pay 
up  his  bond  in  full  discharge.  The  construe 
tion  of  the  contract  contended  for  by  plaintiff's 
counsel  seems  to  us  too  narrow;  it  ignores  tbe 
plaintiff's  obligation  and  undertaking  to  be  a 
common  carrier  with  all  the  liabilities  and  dis- 
abilities and  public  burdens  thereof.  Tbe  com- 
pany did  not  understand  its  contract.  Their 
said  resolution  of  January  10,  1871,  to  raise 
$460,000  was  put  upon  tbe  ground  "that  many 
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of  the  bridf2:e8  and  much  of  the  track  is  not  in 
a  safe  condition  to  meet  the  demands  of  the 
people  of  Georgia  and  the  public  generally  re- 
quiring prompt  transportation  over  the  line." 
and  they  proposed  to  put  the  road  'in  safe  and 
efficient  condition." 

Later  the  company,  in  1872,  defending  the 
integrity  of  the  lease,  published  a  pamphlet 
with  thLs  preface: 

**  The  company  to  whom  the  lease  is  made, 
desiring  that  all  the  facts  be  fully  known  to 
the  public,  have  collected  and  herewith  pub- 
lish the  Act  of  the  Legislature,  etc.  .  .  . 
The  people  of  the  State  are  respectfully  re- 
quested to  read  the  whole  and  judge  for  them- 
selves. 

"  The  road  and  rolling  stock  is  in  such  bad 
condition  as  to  require  a  very  large  outlay  to 
put  it  in  order.  To  meet  this  exigency  the 
company  have  assessed  each  of  the  twenty -three 
shares  in  the  sum  of  $20,000,  making  in  the  ag- 
gregate $460,000  for  the  repairs  of  the  road. 
Their  risk  is  a  very  heavy  one,  and  they  must 
manage  well  for  years  to  come  to  pay  f 25,000 
per  month  and  pay  back  this  heavy  outlay. 
They  will  pay  the  $25,000  i)er  month  prompt- 
ly, whether  they  make  it  or  not.  The  tax- 
payers of  Georgia  are  most  benefited,  as  they 
will  receive  $6,000,000,  besides  interest  on  the 
amount  paid  in  monthly  for  the  use  of  the  road 
twenty  years;  and  it  will  be  returned  in  better 
condition  than  they  received  it.  Had  it  been 
retained  in  politics,  they  would  have  received 
nothing.  Let  every  dtizen  read  all  the  facts. 
The  company  respectfully  invites  thorough  in- 
▼estigation.    They  have  nothing  to  conceal." 

They  then  expected  payment  to  come  from 
good  management,  not  from  the  State.  They 
then  expected  to  return  the  road  in  better  con- 
dition, not  to  run  it  down. 

The  plaintiff's  witness.  Engineer  Greene, 
swore  that  the  road  in  1890  was  in  "  no  better 
condition  than  would  be  necessary  to  operate 
successfully  and  safely  the  business  of  that 
company.  ...  It  was  necessary  to  put  on  the 
steel  rails  or  some  other  heavy  rail,  in  order  to 
do  the  business  done  by  the  railroad  for  the 
last  eight  or  ten  vears." 

The  witness,  Martin  Dooly,  swore  that  all 
the  side  tracks  and  all  the  extensions  put  in  at 
Atlanta  are  a  part  of  the  terminals,  and  were 
necessary  to  be  in  the  road  to  conduct  the  busi- 
ness and  even  with  all  the  improvements  they 
made,  were  not  yet  enough. 

He  said  that  changing  the  width  of  the 
track  was  for  the  purpose  of  shipping  oyer 
the  roads  north  and  south  without  transferring 
the  freight. 

He  swore  that  the  defects  in  the  wall  and 
arch  of  the  tunnel  were  there  when  lessees 
took  possession,  continually  gettinir  worse, 
bricks  falling  down  from  cars  rubbing  the 
bank. 

And  Senator  Brown,  in  his  said  letter  of  July 
8,  1889.  said  that  the  exigencies  of  business 
required  heavy  engines  and  that  they  de- 
manded new  track  of  steel;  that  the  same 
thing  called  for  heavy  cars.  He  said:  "The 
company  has  taken  up  all  of  the  old  rails, 
most  of  which  it  was  dangerous  to  pass  over 
with  a  train  running  at  any  considerable  speed, 
and  has  laid  down  the  whole  length  of  the 
road  with  an  excellent  article  of  Bessemer 
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steel.  The  company  has  laid  down  twenty- 
one  miles  of  side-track,  which  was  found 
necessary.  Part  of  this  is  in  Atlanta,  part  in 
Cbattano  )ga,  and  part  at  different  points  along 
the  line  of  road.  The  company  has  expended 
a  very  large  sum  of  money  in  thoroughly  bal- 
lasting the  track,  greatly  improving  the  con- 
dition of  the  road.  It  has  removed  bridges- 
when  worn  out,  and  replaced  them  with  iron 
bridges." 

It  may  be  true  that  all  this  may  have  been 
done  because  it  was  profitable  to  do  it,  but  tbe 
company  was  bouna  by  the  law  of  its  being 
and  by  the  liabilities,  disabilities  and  public 
burdens  expressly  assumed  to  do  all  these 
things  to  the  extent  of  its  ability,  even  though 
it  might  not  have  been  done  profitably  in  a 
pecuniary  sense. 

The  plaintiff's  petition  declares  that  in  1870 
this  road  *'  was  so  much  out  of  repair  and  in 
such  condition  of  delapidation  that  its  pro- 
prietor (the  State)  was  confronted  with  the 
alternative  of  laying  out  a  large  sum  of  money 
to  put  it  in  good  working  order  or  to  lease  it 
for  a  term  of  years  to  persons  who  would 
make  the  necessary  outlay." 

That  is  true.  Because  it  was  true  the  State 
said  to  the  world  that  it  would  not  make  the 
necessary  outlay  to  do  the  work  then,  nor 
would  at  the  end  of  the  lease  pay  anybody 
who  would.  But  tbe  State  proposed  to  lease 
it  at  a  rental  of  $25,000  per  month  or  more, 
not  to  be  bid  for  in  open  market  by  those  in 
that  business,  but  mainly  by  Georgians,  and 
excluding  all  railroads  and  express  companies, 
and  upon  such  other  terms  as  that  few  could 
compete  therefor.  All  these  facts  were  known 
to  tbe  lessees.  They  got  it  at  $25,000  because 
of  its  condition,  because  the  State  would  not 
make,  and  they  must  assume  to  make,  all  the 
necessary  outlays  and  keep  the  road  in  proper 
condition,  as  was  required  of  Uie  other  named 
roads.  To  require  the  State  now  to  pay  for 
such  improvements  would  be  giving  a  con- 
struction to  the  contract  which  in  advance  she 
declared  against,  and  which  the  lessees  knew 
was  not  the  contract,  as  is  shown  by  the  facts 
and  their  conduct  in  the  premises. 

It  may  be  presumed  that  the  rental  was 
smaller  than  it  would  otherwise  have  been, 
because  the  leasing  was  so  hedged  in  and 
clogged  with  legal  obligations.  If  so,  tbe 
State  has  already  indirectly  paid  for  all  those 
things.  But  whether  that  be  true  or  not,  such 
was  the  duty  of  plaintiff  under  its  contract, 
and  that  duty  continued  to  the  end  of  its  term. 
To  remove  the  steel  rails  ($868,995.20),  tbe 
ballast  ($159,216.25)  and  sound  bridges,  and 
put  back  the  old  rails  and  restore  the  road  to 
its  condition  of  unsafety  of  property  and  life, 
and  call  that  a  compliance  with  the  contract 
of  the  company,  seems  to  us  unsound  construc- 
tion. The  State,  with  relation  to  that  road, 
owed  a  duty  to  the  public,  which  the  plaintiff 
contracted  to  perform.  It  has  not  gone  beyond 
its  performance. 

Trade  Fixtures. 

But  plaintiff  contends  that  many  things, 
even  though  necessary  to  be  there  while  it 
ran  the  road,  were  its  trade  fixtures,  and  re- 
movable during  the  tenancy,  and  that  if  the 
State  prevented  their  removal  it  should  pay 
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therefor.  That  follows  from  the  leaervation 
of  rif^hts  UDder  8aid  resolution  of  1890,  svpra, 
giving  plaintiff  here  all  rights  it  had  in  1887. 

The  cases  as  to  trade  fixtures  are  innumer- 
able, and  apparently  not  all  reconcilable  on 
principle.  Many  of  them  turn  on  spedal 
contracts.  The  decisions  are  affected  by  the 
relationship  of  the  parties,  as  between  execu- 
tors and  heirs,  mortc^agor  and  mortgagee,  pur- 
chaser and  seller,  landlord  and  tenant,  etc. 
^k>me  turn  on  the  mode  of  annexation,  while 
that  is  l^ored  by  others. 

A  review  of  all  cited  in  argument,  pro  and 
con,,  would  be  impracticable  and  unprofitable. 
As  a  rule  they  concerned  the  relation  of  the 
owners  of  land,  onto  which  tenants  brought 
something  not  to  improve  the  land  but  to  carry 
on  their  business.  Such  was  the  leading  case 
of  Slices  V.  Maw,  8  Ea^t,  88.  That  case  was 
approved  by  the  Supreme  Court  of  the  United 
States  in  Van  Neu  v.  Packard,  27  U.  S.  2  Pet. 
137.  7  L.  ed.  874,  and  by  our  Supreme  Court 
in  Carr  v.  Georgia  R,  Go.  74  Ga.  74,  where  a 
brick  depot  was  {obiter)  said  to  be  removable 
under  certain  circumstances. 

A  railroad  is  real  estate,  including  its  road- 
bed, rails,  ties  in  tracls,  depots,  tanks,  etc. 
Northern  Cent,  R  Co.  v.  Canton  Co.  80  Md. 
347;  Bunt  v.  Bay  State  Iron  Co.  97  Mass.  283; 
Hart  V.  Benton  Bellefontaine  M.  Co.  7  Mo.  App. 
446;   Union  Trust  Co.  v.  Weber,  96  111.  346. 

But  none  of  the  cases  cited  or  found  by  us 
seem  to  touch  the  case  under  investigation. 
This  record  shows  that  Georgia  owned  some 
land  in  Atlanta,  Georgia,  and  at  Chattanooga, 
Tennessee,  I)e8ide8  its  depot  grounds,  and 
some  other  lands  along  the  road.  But  they 
are  so  inconsiderable  as  not  to  be  mentioned 
in  the  lease  Act  or  the  advertisement  or  lease, 
but  passed  only  as  **  appurtenances "  to  the 
railroad.  We  are  not  even  informed  how  the 
State  owns  the  right  of  way.  The  statute 
cited  says  the  Staters  propeity  is  the  '*  railroad 
communication"  only.  It  was  when  leased 
simply  a  railroad  in  operation  by  the  State  and 
rented  to  be  used  as  such  during  the  lease  and 
returned  as  a  railroad  to  be  agam  used  as  such 
at  the  end  or  forfeiture  of  the  lease.  The 
things  put  upon  it  are  in  no  wise  separate 
therefrom,  but  were  put  upon  it  from  time  to 
time  to  keep  it  in  condition  to  be  used  as  a 
railroad,  because  the  tenant  was  bound  by 
contract  so  to  use  the  same,  and  could  not  do 
so  without  such  appliances. 

As  iron  rails  wore  out  steel  rails  were  put 
down  in  their  places;  so  old  bridges  were 
patched  or  renewed,  and  many  of  these  were 
again  replaced  by  others  during  this  long  lease 
of  twenty  years.  When  old  rails,  etc.,  were 
taken  up  they  were  not  laid  aside  and  kept  for 
the  landlord,  but  were  sold  and  the  tenant 
kept  the  proceeds  for  its  own  use. 

This  •*  railroad  communication  "  was  valu- 
able only  as  a  railroad;  the  things  put  upon  it 
were  to  improve  it  as  a  railroad.  Very  few  if 
any  of  the  specified  things  could  be  removed 
without  great  injury  to  themselves.  Their 
removal  would  unfit  the  railroad  for  its  allotted 
work. 

Some  cases  make  these  two  facts  a  final  test 
as  against  removability.  That  has  been  recog- 
nized in  this  State.  Wade  v.  Johnston,  25 
Oa.  88. 
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The  petition  claims  |492,828.45  for  what  it 
calls  trade  fixtures.  Among  the  items  which 
make  that  sum,  are  ballast  $159,216.25;  steel 
rails  $868,905.20,  and  other  things,  aggregat- 
ing $731,652.95;  minus  the  cost  of  cer- 
tain other  specified  things  which  would  have 
to  be  restored  in  these  places  to  bring  the  road 
back  to  the  condition  which  the  plaintiff 
claims  would  be  satisfactory  under  their  lease 
contract.  The  plaintiff  insists  that  that  right 
exists  in  virtue  of  the  law,  that,  as  between 
landlord  and  tenant,  trade  fixtures  put  upon 
the  land  in  the  interest  of  trade  are  removable 
upon  the  ground  of  public  policv  in  order  to 
encourage  tiade.  That  would  be  a  strange 
public  policv  which,  in  order  to  encourage 
trade,  would  allow  the  Central  Railroad  & 
Banking  Company,  or  the  Southwestern  Rail- 
road Company  to  tear  up  their  present  tracks 
and  reduce  themselves  to  the  condition  of 
1870,  and,  if  they  desired,  to  make  their  roads 
unsafe  for  the  transportation  of  property  and 
persons.  Yet  the  plaintiff  by  its  contract  is  as 
much  under  obligations  to  keep  its  road  in 
such  condition  as  to  be  able  to  safely  transport 
property  and  persons  as  either  of  those  roads. 
By  contract  it  has  undertaken  to  do  that  very 
thing. 

The  above  stated  case  of  Northern  Cent.  R. 
Co.  V.  Canton  Co.,  30  Md.  347,  was  much  relied 
on  by  plaintiff's  counsel.  It  held  that  attach- 
ment to  the  soil  was  not  decisive  in  such  mat- 
ters; 2d,  "The  road-l)ed  of  the  railway  and 
the  rails  fastened  to  it  and  the  buildings  at  the 
depots  are  real  property,  but  under  certain  cir- 
cumstances they  may  be  but  fi2ctures  and  be 
treated  as  personal  property."  In  that  partic- 
ular case,  the  owner  of  land  had  consented 
that  the  railroad  should  be  built  thereon,  and 
then  revoked  his  decision,  and  sought  to 
hold  the  railroad  as  his  property.  The  lan- 
guage of  the  court  in  that  case  was:  *'The 
railway  of  which  it  formed  an  important  and 
necessary  part  cannot  be  rationally  supposed 
to  have  been  designed  for  any  other  purpose 
than  that  of  trade  connected  with  the  ordinary 
business  pursuits  of  a  railway  company.  It 
certainly  was  not  accessory  to  the  enjoyment 
of  the  freehold,  or  in  any  manner  necessary 
and  convenient  for  the  occupation  of  the  land 
by  the  party  entitled  to  the  inheritance.  Had 
it  been  voluntarily  abandoned  it  is  not  pre- 
tended that  it  would  and  could  have  been  used 
by  the  appellee  as  a  railway." 

(Hill  on  Fixtures,  §§  22-24,  treaU  of  the  dis- 
tinction between  movable  and  immovable 
fixtures,  and  declares  that,  if  they  be  equally 
adapted  to  the  use  of  every  succeeding  tenant 
of  the  property,  they  become  part  of  the  free- 
hold, and  not  removable.) 

The  marked  distinctions  between  that  case 
and  this  are:  (1)  that  that  railroad  was  built 
without  knowledge  that  the  landlord  could  or 
would  at  any  time  revoke  bis  permission,  or 
that  at  any  time  the  railroad  would  have  to  be 
left  on  bis  land;  (2)  that  the  landlord  had  no 
use  for  that  part  of  the  railroad  on  his  land. 
Here  every  piece  of  rail  and  every  other  thing 
put  upon  this  railroad  became  part  and  parcel 
of  it,  with  the  understanding  that  the  road  was 
to  be  returned  as  a  railroad,  and  to  one  whose 
interests  and  obligations  both  compelled  its  use 
as  a  raikoad. 
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Another  test  made  by  the  cases  is  that  where 
the  fixture  is  not  accessory  to  the  land  or 
renlty,  but  accessory  to  a  trade,  which  is  the 
principal  thing,  then  it  is  removable.  That 
distinction  is  well  stated  in  Fortman  v.  Qoepper^ 
14  Ohio  St.  666,  by  the  court  as  follows:  **  The 
principle  to  be  kept  in  view  underlying  all 
questions  of  this  kind  is  the  distinction  be- 
tween the  business)  which  is  carried  on  in  or 
uix)n  the  premises  and  the  premises  or  locus 
quo.  The  former  is  personal  m  its  nature,  and 
articles  that  are  merely  accessory  to  the  busi- 
ness and  have  been  put  on  the  premises  for 
this  purpose  and  not  as  accessory  to  the  real 
estate,  retain  the  personal  character  of  the 
piincipal  to  which  they  appropriately  belong 
and  are  subservient." 

To  the  like  effect  we  quote  from  Brown's 
Law  of  Fixtures,  sectioo  16,  as  follows: 

**  Having  regard  in  each  case  to  thefnat- 
ure  of  the  principal  subject-matter,  all  such 
additions  to  it  as  partake  of  its  own  nature, 
and,  in  consequence  of  that  similarity  of  char* 
acter,  readily  unite  with  it,  are  prima  facie  to 
be  regarded  as  becoming  instantly,  upon  their 
union  with  it,  part  and  parcel  with  it,  subject 
only  to  the  one  qualification  that  they  are  not 
of  an  extravagant,  unnecessary  or  temporary 
character.  ...  It  becomes,  in  all  cases, 
a  preliminary,  and.  indeed,  an  indispensable 
step  in  determining  whether  and  by  whom  a 
particular  fixture  is  removable,  to  first  ascer- 
tain the  proper  and  distinctive  character  of  the 
re$  principalis  itself." 

It  is  proper  for  us  to  remark  that  we  have 
not  personally  inspected  Brown's  Law  of  Fixt- 
ures, because  we  could  not  obtain  the  book, 
but  took  this  quotation  from  the  brief  of  Mr. 
Anderson,  who  examined  the  book  in  the  law 
library  at  Washington  city.  At  any  rate  the 
principle  is  sound. 

Surely  the  principal  thing  in  this  case  was 
not  a  piece  of  land,  but  only  the  "  railroad 
communication "  running  from  Atlanta  to 
Chattanooga,  rented  as  a  railroad,  to  be  used 
as  a  railroad  and  returned  as  a  railroad. 

The  cases  say  that  intention  of  the  party  who 
places  the  fixtures  has  much  to  do  with  de- 
termining the  question.  But  that  intention  is 
not  to  be  derived  from  what  the  tenant  may 
say,  but  to  be  "  inferred  from  the  nature  of 
the  article  annexed,  the  relation  and  situation 
of  the  party  making  the  annexation,the  struct- 
ure ana  mode  of  annexing  it,  and  the  purpose 
or  use  for  which  the  annexation  was  made." 
That  is  the  language  of  Ohi^  Justice  Bartley, 
in  Teaff  v.  Hewitt,  1  Ohio  St.  511, 69  Am.  Dec. 
684. 

We  believe  that,fteflted  by  each  of  those 
things,  we  are  bound  to  find,  under  the  cir- 
cumstances of  this  case,  that  there  was  no  in- 
tention, when  these  articles  were  placed  upon 
and  became  a  part  of  the  Western  &  Atlantic 
Railroad,  to  remove  the  same. 

In  the  letter  of  Senator  Brown,  dated  July 
8,  1887,  above  alluded  to,  in  which  he  was  try- 
ing to  persuade  the  governor  that  it  was  better 
for  the  State  to  pay  a  consideration  to  plaintiff  to 
keep  the  railroad  in  what  he  then  called  "its 
present  high  standard  of  improvement,"  be 
declared  that  as  be  construed  the  contract  he 
might  remove  many  specified  things  therefrom 
without  violating  his  contract.    JETe  added  this 
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language:  "For  instance,  the  company  might 
do  all  this,  aod  the  State  would  then  receive 
the  benefit,  without  compensation,  of  over 
$100,000  that  the  company  has  put  into  ballast, 
and  also  twenty-one  miles  of  grading  for  side- 
tracks put  down  by  the  company,  and  a  large 
number  of  new  and  expensive  culverts  put 
down  by  the  company  in  the  track,  with  the 
change  of  gauge,  which  was  made  at  heavy 
expense,  to  fit  thlB  present  standard  gauges, 
with  numerous  other  smaller  things  that  are 
permanent,  and  have  been  put  in  improved 
condition  by  the  company."  From  that  it  ap- 
pears that  a  verv  large  part  of  what  plaintiff 
now  claims  to  be  removable.  Senator  Brown 
then  declared  to  be  permanent.  The  Code  of 
Georgia,  section  2281,  declares  permanent  fixt- 
ures not  subject  to  removal. 

At  that  date,  though  discussing  at  length  the 
claimed  right  of  changing  the  structure  of  the 
railroad,  Sienator  Brown  mentioned  no  such 
thing  as  trade  fixtures.  That  letter  seems  to 
have  meant  that  he  would  fail  to  keep  the  road 
up,  and  let  it  run  down,  and  not  dismantle  it. 
So  far  as  this  record  shows,  the  claim  of  right 
to  remove  any  part'of  this  road  as  a  trade  fixt- 
ure was  never  made  until  1887,  and  then  by 
one  of  the  plaintiffs  attorneys,  in  an  argument 
before  the  committee  of  the  General  Assembly. 

The  petition  does  not  aver  that  any  portion 
of  the  things  claimed  as  trade  fixtures  would 
have  been  removed  had  the  State  not  passed 
the  resolution  of  1887,  about  which  there  is  so 
much  complaint.  No  one  has  sworn,  and  so 
far  as  we  know,  no  one  has  ever  said,  that  such 
removals  would  have  been  made. 

The  only  claim  made  by  plaintiff's  president 
and  by  the  petition  is  that  they  could  have  been 
made.  Plaintiff's  engineers  swear  that  they 
could  have  been  made,  and  if  begun  some  two 
years  before  the  end  of  the  lease,  could  have 
been  made  without  seriously  interfering  with 
the  business  of  plaintiff,  and  at  some  profit  by 
substitution  of  scrap  steel  for  steel,  carting 
awav  rock  ballast  and  substituting  earth  and 
the  like. 

What  engineers  might  be  able  to  do,  if  al- 
lowed, we  cannot  decide,  but  feel  safe  in  sav- 
ing that  under  the  law  no  common  carrier  in 
Georgia  would  have  been  allowed  to  have  dis- 
mantled any  road  m  the  State,  thereby  endan- 
gering property  and  life.  Certainly  this  com- 
pany was  under  obligation  not  to  do  so,  unless 
we  are  in  error  as  to  the  construction  of  their 
contract  with  the  State. 

It  is  worth  consideration  that  in  the  same 

getition  which  makes  these  claims  against  the 
tate  is  a  claim  for  money  advanc^  in  pay- 
ment of  taxes  for  which  the  plaintiff  says  that 
the  State  was  liable,  because  they  were  paid  in 
Tennessee  on  the  property  of  the  State.  Those 
taxes,  by  the  petition  and  evidence,  seem  to 
have  increased  greatly  in  later  years,  when  the 
road  had  been  improved  by  steel  rails  and  these 
other  improvements.  If  the  State  owned  this 
property  for  purposes  of  taxation,  surely  it 
should  own  it  when  the  question  of  restoration 
arises  between  it  and  the  plaintiff  in  this  case. 
We  think  the  contention  that  the  State,  bv 
passing  the  resolution  of  1890,  under  which 
this  Commission  was  created,  became  the  pur- 
chaser of  any  of  the  improvements  or  better- 
ments  left  on   the    railroad,  is    untenable. 
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Neither  by  the  consent  of  the  State  nor  by 
operation  of  law  can  we  find  any  such  actual 
or  implied  contract  with  regard  to  these  things 
existing  between  the  parties  in  this  case. 

For  these  reasons,  we  feel  constrained  to 
deny  any  claim  for  any  improvements  which 
have  been  put  upon  the  road  by  the  lessees 
during  their  lease. 

Taxes. 

In  1887  Georgia,  by  authority  of  a  resolu- 
tion of  her  General  Assembly,  sent  ''a  special 
agent  to  negotiate,  in  behalf  of  this  State,  with 
the  Legislature  of  Tennessee,  for  the  purpose 
of  authorizing  the  extension  of  the  Western  & 
Atlantic  Railroad  to  the  Tennessee  River." 
Acts  1887, 270.  And  in  the  same  year  Georgia 
offered  to  any  railroad  coming  from  Tennessee 
into  the  State  similar  privileges  to  such  as 
Tennessee  would  grant  to  thte  railroad.  Id. 
271.  Accordinffly,  by  an  Act  approved  Janu- 
ary 24,  1888,  Tennessee  granted  the  right  to 
extend  the  Western  &  Atlantic  Railroad  "to 
the  eastern  margin  of  the  Tennessee  River," 
giving  to  G^or^a  the  right  of  way  to  that 
point  and  dedanng  "that  she  shall  be  entitled 
to  all  privileges,  rights  and  immunities  (except 
the  subscription  on  the  part  of  Tennessee), and 
be  subject  to  the  same  restrictions,  as  far  as 
they  are  applicable,  as  are  granted,  made  and 
prescribed,  for  the  benefit,  government  and 
direction  of  the  Uiwassee  Railroad  Companv." 
These  grants  were  on  the  condition  that 
Georgia  would,  "upon  request,  grant  and  con- 
cede similar  ones,  and  to  as  great  an  extent,  to 
the  State  of  Tennessee,  or  her  incorporated 
companies."  By  another  Act  of  Tennessee, 
Georgia  was  given  until  October  18,  1840,  to 
complete  this  road,  and  by  still  another  ap- 
proved February  8,  1848,  Tennessee  granted ' 
"all  the  rights,  privileges  and  immunities, 
with  the  same  restrictions  which  are  given  and 
granted  to  the  Nashville  and  Chattanooga  Rail- 
road Company  (by  Act  of  Tennessee,  December 
11,  1845)  to  Georgia  to  be  enjoyed  and  exer- 
cised by  that  State  in  the  construction  of  that 
road  in  Tennessee  and  management  of  its  busi- 
ness there." 

So  much  of  the  Act  incorporating  the  Nash- 
ville &  Chattanooga  Railroad  Company  as  is 
pertinent  is  as  follows:  It  has  the  nght  of 
eminent  domain  to  build  a  railroad,  with  usual 
grants  to  railroad  companies  and  exemption 
from  jury  duty  and  road  duty  for  its  employ^ 
and  its  89th  section  declared,  "that  the  capital 
stock  of  said  company  shall  be  forever  exempt 
from  taxation  and  the  road,  with  all  of  its  fixt- 
ures and  appurtenances,  including  workshops, 
warehouses  and  vehicles  of  transportation, 
shall  be  exempt  from  taxation  for  the  period 
of  twenty  years  from  the  completion  of  the 
road  and  no  longer." 

All  these  facts  are  set  forth  in  Cobb's  Digest 
of  the  Laws  of  Georgia  (made  in  1850)  at  the 
end  of  the  chapter  on  "state  railroads." 
Cobb's  N.  D.  419-422  inclusive.  Mr.  Cobb 
did  not  put  in  his  book  the  tax  exemption  of 
the  Hiwassee  Railroad  Company.  It  was  be- 
fore us  and  is  as  follows:  "The  capital  of 
said  company  shall  be  forever  exempt  from 
taxation,  and  all  other  property  of  every  de- 
scription situated  within  the  State,  including 
the  road  and  rails,  shall  be  exempt  from  taxa- 
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tion  for  and  during  the  period  of  twenty  years 
from  the  completion  of  said  road  and  no 
longer."  Mr.  Cobb's  codifying  the  tax  ex- 
emption of  the  Nashville  &  Chattanooga  Rail- 
road Company  and  not  that  of  the  mwassee 
Railroad  Company  indicated  that  be  under- 
stood this  exemption  from  taxation  in  Tennes- 
see would  last  until  1874. 

It  was  shown  that  the  Hiwaasee  Railroad 
was  completed  on  the  11th 
185  ,  the  Nashville  &  Chattanooga  Railroad 
was  completed  in  February,  1854,  and  the 
Western  &  Atlantic  Railroad  was  completed 
on  the  11th  of  May,  1850.  At  the  date  of  lease 
and  for  many  years  before  then  (December  27, 
1870)  Georgia  taxed  her  railroads  i  per  cent  on 
net  income  only,  and  did  not  tax  saia  Hiwassee 
Railroad,  (now  East  Tennessee,  Virginia  & 
Georgia  Railroad  from  Cleveland,  Tenn..  to 
Dalton,  Ga.)  See  Acts  of  Georgia  1858,  105; 
Act  1861,  81;  Act  of  1866,  165;  Act  1869, 160. 

Nor  up  to  the  lease  did  Tennessee  lax  the 
Western  &  Atlantic  Railroad  or  its  property 
there.  But  in  March,  1870,  her  new  Constitu- 
tion went  into  effect.  It  required  that  nil 
property  should  be  taxed  and  according  to  its 
value  upon  an  equal  and  uniform  basis. 

Such  was  the  situation  as  to  the  taxation  of 
railroads  in  the  two  States  when  the  lease  was 
made.  The  lease  Act  was  approved  on  the 
24th  of  October,  1870.  Neither  in  the  ad- 
vertisement nor  lease  was  any  mention  of  taxes 
directly  or  indirectly;  the  lease  Act  made  the 
stipulations,  rights  and  obligations  of  the  par- 
ties to  the  lease.  The  Act  required  payment 
of  not  less  than  $25,000  per  month  to  the  State 
during  the  term  of  twenty  years,  and  pledged 
the  faith  of  the  State  that  the  company  should 
"in  no  wise  be  disturbed  by  the  authority  of 
the  State  so  long  as  they  keep  the  contract  on 
their  part  and  make  the  payments  when  due." 
(§1.)  It  provided  that  upon  the  completion 
of  the  lease  said  persons  shall  then  and  from 
that  time  be  and  become  a  body  corporate  and 
politic  for  the  term  of  twenty  years  under  the 
name  and  style  of  the  Western  &  Atlantic 
Railroad  Company,"  etc.  ^§  4.)  It  was  made 
the  State's  agent  to  settle  with  connecting  rail- 
roads and  authorized  to  deduct  any  buance 
against  the  Western  &  Atlantic  Railroad  out 
of  the  monthly  rental.  (§  7.)  The  State 
pledged  its  faith  to  save  the  company  harmless 
from  the  mortgage  on  the  road  made  to  secure 
the  bonds.  (§  12.)  And  besides  those  things 
the  Act  contained  this  also,  viz. :  "Section  11. 
And  be  it  fvrt^ier  enacted^  That  said  lessees 
shall  never  charge  a  higher  rate  of  local 
freights  on  said  road  than  the  average  rate 
charged  by  the  Georgia  Railroad  &  iSioking 
Company,  the  Central  Railroad  &  Banking 
Company,  and  the  Macon  &  Western  Railroaa 
Company,  for  like  local  freights  over  said 
roads.  And  said  company  shall  have  the  same 
exemptions,  privileges,  immunities,  rights  and 
guarantees,  and  shall  be  subject  to  the  same 
liabilities,  disabilities  and  public  burdens  of 
said  railroad  companies  last  mentioned,  and  no 
more,  in  all  cases  where  this  Act  is  silent  and 
has  made  no  provision  on  the  subject:  Proridsd, 
this  Act  shall  not  be  construed  to  confer  bank- 
ing privileges  on  said  company." 

By  an  Act  approved  February  24,  1873, 
Georgia  taxed  each  railroad  company  located 
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Id  other  States,  but  having  a  termiDus  or  part 
thereof  in  Georgia,  on  all  its  property  in 
Georgia  except  its  right  of  way  and  track,  in- 
cluding bridges;  if  without  a  terminus  in 
Georgia,  in  proportion  to  the  length  of  the 
whole  road  in  the  State;  but  it  should  pay  on 
its  net  income,  if  that  would  make  a  greater 
tax  than  the  tax  upon  its  property.  Acts 
1»78,  68,  64.  The  General  Tax  Act  of  Febru- 
ary 20,  1873,  had  levied  a  tax  of  1  per  cent  on 
annual  net  eamin|;8  of  all  railroad  companies 
incorporated  in  this  State.  Id.  65,  §  8.  The 
General  Tax  Act  of  1874,  in  G^rgia,  levied  a 
tax  of  i  per  cent  on  annual  net  earnings  of 
railroad  companies  incorporated  in  this  State. 
Acts  1874,  §  3,  p.  103.  That  Act  was  approved 
February  26,  1874.  But  by  another  Act,  ap- 
proved February  28,  1874,  railroad  companies 
were  required  to  return  their  property  to  be 
taxed  ad  valorem  as  other  property.  Acts 
1874,  107,  108.  Under  that  Act  a  tax  was  laid 
upon  the  Western  <&  Atlantic  Railroad  Com- 
pany, which  it  resisted,  as  was  allowed  by  that 
Act.  The  question  of  its  liability  to  this  prop- 
erty tax  was  decided  by  our  supreme  court  at 
January  Term,  1875.  The  court  held  that 
under  the  * 'guarantees"  in  said  first  and 
eleventh  sections,  the  Western  &  Atlantic 
Railroad  Company  was  not  taxable  beyond 
one  half  of  one  per  cent  on  its  net  income,  be- 
cause that  was  the  limit  in  the  charters  of  the 
other  railroad  companies  in  said  eleventh  sec- 
tion, and  because  the  lease  made  a  contract  in 
that  regard  binding  upon  the  State.  Western 
d  A.  M,  Co,  V.  State,  54  Ga.  428.  This  was 
reiterated  in  the  case  between  the  same  parties, 
in  1881.     See  66  Ga.  563. 

Both  those  cases  held  that  the  words  ''pub- 
lic burdens"  included  taxes,  but  neither  case 
had  anything  to  do  with  the  taxes  outside  of 
Georgia. 

Generally,  perhaps  universally,  where  the 
context  does  not  require  a  different  meaning, 
the  word  "the  public  means  that  public  which 
speaks  in  the  law  under  examination.  See 
Code,  §§  12,  14,  85,  139,  146,  129,  4993,  5035, 
5070,  5180,  5182. 

In  this  quoted  eleventh  section,  the  State 
did  not  undertake  to  limit  other  than  "local" 
rates;  in  the  tenth  section  it  protected  the 
rights  of  connecting  railroads  "in  this  State." 
The  roads  by  which  these  local  rates  were  to 
be  measured  were  wholly  within  this  State. 
Their  liabilities,  disabilities  and  public  bur- 
dens, as  well  as  their  exemptions,  privileges, 
immunities,  rights  and  guarantees,  were  all 
fixed  by  the  laws  of  Georgia  and  by  them 
only.  We  think,  therefore,  that  the  lease  Act, 
when  it  spoke  of  public  burdens,  spoke  of 
Georeia  burdens  only;  the  "subject"  under 
consideration  related  to  Georgia  only. 

It  was  silent  as  to  burdens  and  taxes  in  Ten- 
nessee. It  was  a  contract  tendered  by  the 
State  for  acceptance,  and  therefore  is  to  be 
construed,  when  doubtful,  against  the  State. 
Ga.  Code.  §  2757(4). 

"When  the  lease  or  statute  is  silent  on  the 
Bubjept,  the  payment  of  all  state,  city  and 
county  taxes  and  assessments,  during  which 
the  term  may  become   chargeable  upon  the 

E remises,"  fall  upon   the  landlord.    Taylor, 
.andlord  &  Tenant,  8th  ed.  §  341.     Many 
supporting  cases  are  cited.    See  also  McCar- 
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roll  V.  Weeks,  5  Hayw.  254,  saying:  "Persons 
owning  taxable  property  are  oound  to  pay  the 
taxes,'*^etc.  The  Code  of  Tennessee  for  1872, 
section  561,  declares,  "The  person  who  on 
the  10th  of  January  in  any  year  is  owner  of 
real  or  personal  property  liable  to  taxation, 
shall  be  bound  to  pay  the  taxes  assessed  there- 
on for  that  year;  and  the  same  shall  be  assessed 
in  the  name  of  such  person,  if  he  can  be  dis- 
covered." If,  therefore,  the  taxes  in  question 
were  laid  upon  Georgia's  property,  G^rgia 
would  be  liable  therefor  to  Tennessee  pri- 
marily. 

And  Taylor  further  lays  down  that:  "As  a 
general  rule,  the  tenant  is  liable  in  the  first  in- 
stance, to  pay  all  taxes  unfmid  upon  the  de- 
mised premises.  The  land  itself,  in  the  hands 
of  the  occupant,  is  in  fact  debtor  to  the  pub- 
lic, and  prima  facie  it  is  the  tenant's  tax,  be- 
cause all  the  remedies  are  against  him.  He  is, 
therefore,  for  his  own  protection,  authorized 
to  pay  all  such  taxes  and  assessments  laid  upon 
the  premises  for  public  improvements  as  may 
be  demanded  of  him,  and  to  charge  them  to 
account  of  rent."  Taylor,  Landlord  &  Ten- 
ant, section  395.  It  is  generally  understood 
that  the  landlord  bears  the  tax,  though  his  ten- 
ant may  have  first  to  pay  the  same.  Such  is 
the  rule  fixed  by  decisions  in  England,  New 
York  and  elsewhere,  and  accepted  by  all  text- 
writers.  See  McAdam,  Landlord  &  Ten- 
ant, §  89,  p.  161;  Ga.  Code,  §  873;  Gear, 
Landlord  &  Tenant,  311,  §  101;  Speed  v.  St, 
Louis  County  Gt.  42  Mo.  382;  "The  tenant  is 
not  bound  to  pay  taxes  unless  he  agrees  to." 
1  Parsons,  Contracts,  502;  Kitchen  v.  Smith, 
101  Pa.  454.  And  the  tenant  paying  taxes 
may  retain  the  same  out  of  his  rent  or  may 
have  an  action  therefor.  Taylor,  Landlord  & 
Tenant.  ^  895.  His  failure  to  retain  the 
amount  paid,  out  of  annual  rental  by  statute  in 
England,  loses  a  lien  on  rent  but  not  the  right 
of  action  for  the  amount.    Dawson  v.  Linton, 

5  Bam.  &  Aid.  521. 

But  the  State's  plea  averred  that  "there  was 
no  law  of  the  State  of  Tennessee  which  im- 
posed a  tax  upon  the  property  of  this  defend- 
ant lying  within  said  State,  either  for  state, 
county  or  municipal  purposes,  and  that  the 
taxes  thereafter  (December  27,  1870)  exacted 
were  imposed  upon  the  Western  &  Atlantic 
Railroad  Company"  then  controlling  and  op- 
erating the  road  in  Tennessee  and  for  which 
the  plaintiff  was,  and  defendant  was  not, 
liable. 

Let  us  examine  into  the  facts:  [Here  fol- 
lows an  exhaustive  discussion  of  the  tax  laws 
of  the  State  of  Tennessee — which  are  quoted  in 
full— between  the  years  1870  and  1890.  The 
conclusion  reached  overrules  the  plea  just  men- 
tioned; and  the  opinion  continues:] 

So  far  as  the  evidence  discloses,  the  attention 
of  no  officer  of  Georgia  was  called  to  Tennes- 
see's claim  of  back  taxes  until  November  26th, 
1885,  Senator  Brown,  plaintiff's  president, 
wrote  Governor  McDaniel,  then  in  office,  that 
"Messrs.  J.  B.  &  T.  H.  Cook,  attorneys  of 
Chattanooga,  have  presented  to  the  Western 

6  Atlantic  Railroad  Company,  a  bill  for  five 
hundred  dollars  for  fee  for  services  before  the 
comptroller  at  Nashville,  in  cases  of  the  notice 
of  proceeding  to  assess  that  portion  of  the 
Western  &  Atlantic  Railroad  Company's  prop- 
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erty  in  Tennessee,  for  back  taxes  due  the  State 
from  1850  to  1874  inclusive,  and  in  compromis- 
ing and  adjusting  said  demand  for  back  taxes, 
etc.  .  .  .  I  respectfully  ask  your  excellency, 
.  .  .  that  you  refund  from  the  state  treas- 
ury the  sum  of  $500  to  the  Western  &  Atlantic 
on  account  of  the  payment  of  said  fee  of  five 
hundred  dollars  to  the  Messrs.  Cook.  The 
comptroller, was  induced  by  the  attorneys  to  re- 
linquish the  claim  of  the  State  of  Tennessee  for 
back  taxes  from  1850  to  1871  inclusive,  and 
the  Western  &  Atlantic  Railroad  Company 
has  paid,  as  in  other  cases,  the  balance  of  the 
assessment.''  He  then  asked  that  Gov.  Mc- 
Daniel  also  recognize  Georgia's  responsibility 
to  repay  the  taxes. 

On  11th  November,  1879,  Senator  Brown 
wrote  Governor  Colquitt: 

"Dkar  Sir — Almost  a  pear  agio  I  called 
your  attention  to  the  fact  that  the  Western  & 
Atlantic  Railroad  Company  is  charged  with  a 
very  heavy  tax  in  the  State  of  Tennessee  upon 
the  road,  which  I  deny  we  are  under  any  obli- 
gation to  pay.  We  nave  paid  this  for  several 
years  past,  intending  at  the  proper  time  to 
have  a  settlement  with  the  State  about  it.  I 
brought  the  matter  to  your  attention  by  the 

communication  above  referred  to  on  the 

day  of ,  but  have  not  been  so  fortunate  as 

to  have  your  reply." 

The  dovemor  failed  to  reply  until  he  had  a 
second  letter  on  the  same  subject,  dated  10th 
December,  1879.  On  the  12th  December, 
1879,  Governor  Colquitt  replied  and  said:. 
''For  nine  years  the  lessees  have,  so  far  as  I  am  | 
informed,  paid  to  the  authorities  of  Tennessee 
the  taxes  in  question,  and  without  complaint  or 
protest,  until  about  a  year  ago"  Senator 
Brown  replied  on  the  15th  of  December,  1879, 
that  it  was  '*the  first  reply  I  have  had  the 
honor  to  receive  to  my  three  letters  of  January 
7,  1878,  November  18,  1879,  and  December 
10,  1879,  upon  the  subject  of  the  taxation 
of  the  Western  &  Atlantic  Railroad  in  the 
State  of  Tennessee,"  and  later,  alluding  to  the 
same  first  letter,  he  said  it  was  '*dated  Janu- 
ary 7,  1878,  about  two  years  ago,"  and  again 
spoke  of  "two  years"  further  on  in  the  letter. 
Later  on,  November  22,  1884,  Senator  Brown 
wrote  Gov.  McDaniel  that  he  had  "called  the 
attention  of  two  of' your  (his)  predecessors"  to 
this  lax  matter,  and  that  his  "predecessors  had 
simply  neglected  to  act."  Again  he  wrote 
Gov.  McDaniel  on  January  1,  1885.  On  Jan- 
uary 8,  1885,  Gov.  McDaniel  replied  and  said, 
"As  indicated  by  you,  my  two  predecessors 
declined  to  pay  these  taxes,  and  I  do  not  feel 
authorized  to  reverse  their  rulings,  but  prefer 
that  the  matter  should  be  left  over  for  such  set^ 
tlement  as  the  General  Assembly  may  direct." 
On  the  26th  of  November,  1885,  Senator 
Brown  again  wrote  to  Gov.  McDaniel  and 
asked  him  to  pay  Messrs.  Cook  $600  for  fee 
for  the  fight  over  back  taxes.  To  this  last 
Gk)v.  McDaniel  replied  Januaiy  5, 1885,  saying 
he  had  written  on  January  8,  1885,  ana  re- 
afiSrmed  what  was  then  written,  but  agreed 
to  pay  the  $000  fee. 

Senator  Brown  and  Governors  Colquitt  and 
McDaniel  are  all  accessible,  but  neither  is  ex- 
amined to  throw  any  light  upon  the  question 
when  the  State  was  first  notified  that  the  Westr 
ern  &  Atlantic  Railroad  Company  would  look 
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to  it  for  repayment  of  taxes.  Counsel  for 
plaintiff  offered  to  prove  by  Senator  Brown 
that  he,  in  Gk)v.  Smith's  lifetime,  talked  with 
him  on  the  subject.  But  Gov.  Smith  being 
dead,  that  was  incompetent  testimony  under 
Act  of  24th  October,  lb89,  as  to  competency 
of  witnesses.  Sec.  1  (e).  From  the  letters 
alone,  the  plaintiff's  counsel  contended  that 
the  fact  was  proved  that  notice  of  this  claim 
of  taxes  was  given  to  the  State  during  Gov. 
Smith's  term  of  office,  because  he  was  one 
of  Gk)v.  McDaniel's  "two  predecessors,"  for 
that  Gk)v.  McDaniel's  letter  admitted  such 
notice.  We  do  not  think  Gk>v.  McDaniel's 
language  can  fairly  mean  any  more  than  that 
be  did  not  take  issue  with  Senator  Brown 
about  a  fact  of  which  he  (McDaniel),  as  gov- 
ernor, could  have  no  official  information. 

Besides  no  officer  can  admit  away  any  right 
of  the  State  or  bind  it  except  in  matters  es- 
pecially intrusted  to  him  by  law.  Readde  v. 
Walker,  52  U.  8.  11  How.  291,  18  L.  ed.  701; 
State  V.  Southwestern  R.  Co.  70  Gki.  12.  ^2*). 
28.  "A  governor  of  a  State  is  a  mere  execu- 
tive officer;  his  general  authority  very  narrow- 
ly limited  by  the  Constitution  of  the  State; 
with  no  undefined  or  disputable  prerogatives, 
without  power  to  affect  one  shilling  of  the 
public  money,  but  as  he  is  authorized  under 
the  Constitution  or  by  a  particular  law;  having 
no  color  to  represent  the  sovereignty  of  the 
State  so  as  to  bind  it  in  any  manner  to  its  prej- 
udice, unless  specially  authorized  thereto." 
Iredell,  J. ,  in  Chisolm  v.  Georgia,  2  U.  S.  2 
Dall.  446,  1  L.  ed.  451. 

The  State's  counsel  objected  to  Senator 
Brown's  letter  as  evidence  of  anything  but  a 
"demand."  The  governor  was  competent  to 
accept  notice,  we  presume.    Blair,  </.,  Id.  452. 

Senator  Brown's  letter,  of  November  11, 
1879,  said  his  first  notice  was  "almost  a  year 
ago,"  and  Grovemor  Colquitt  said  he  protested 
"about  a  year  ago."  Later  Senator  Brown 
spoke  of  his  letter  of  January,  "1878."  The 
evidence  shows  no  letter  of  a  "date  almosit  a 
year  ago"  before  November  11 ,  1879.  Writing 
on  November  11,  1879,  it  was  natural  for  him 
to  say  "almost  a  year  ago."  if  he  alluded  to 
January,  1879,  but  that  expression  would  have 
been  wholly  inappropriate  if  his  letter  had  been 
written  almost  two  years  before.  If  it  had 
been  written  in  January,  1878,  Governor  Col- 
quitt would  hardly  have  spoken  of  his  letter 
of  "about  a  year  ago."  So  early  in  January , 
1879,  from  habit  auring  the  past  year,  it  was 
easy  to  make  the  mistake  and  write  1878  for 
1879.  After  the  mistake  was  made  the  con- 
tinuance of  the  mistaken  date  in  subsequent 
correspondence  was  not  strange.  W  hen  reply- 
ing to  Governor  Colquitt's  charge  of  long  rc- 
omescence  without  complaint,  Senator  Brown 
aid  not  claim  to  have  given  any  notice  before 
the  date  of  his  said  letter.  From  all  the  evi- 
dence we  find  that  the  letter  was  written  in 
January,  1879,  and  was  the  first  notice  of  this 
tax  controversy  given  to  the  State  by  plaintiff. 
Now  let  us  examine  how,  prior  to  January, 
1879,  this  matter  had  been  regarded  by  plain- 
tiff. In  said  letter  of  November,  1879,  Senator 
Brown  urged  the  pressure  for  taxes  by  Georgia 
at  home,  which  he  felt  was  unlus^  "as  the 
stronger  reason  why  we  should  be  unwilling 
to  pay  a  tax  for  which  we  are  not  liable  In  an- 
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other  State."  That  was  repeated  in  his  letter 
of  16th  December.  1879.  "We  are  unwilling 
to  pay  in  Tennessee  taxes  that  are  not  owing 
by  this  company." 

In  that  letter  of  16tb  December.  1879,  Sena- 
tor Brown  wrote,  '*I  stated  in  my  first  commu- 
nication on  that  subject  that  the  lessees  of  the 
Western  &  Atlantic  Railroad,  hoping  that  it 
would  not  become  burdensome,  have  already  paid 
the  taxes  in  Tennessee  which  have  been  claimed 
up  to  tliis  date."  That  he  put  in  quotation 
marks.  It  came  from  the  letter  of  the  disput- 
ed date  doubtless.  He  did  not  pretend  to  have 
said  anything  then  inconsistent  with  that  lan- 
guage. In  another  part  of  that  letter  he  spoke 
of  those  payments  prior  to  that  dat«  as  an  *'act 
of  liberality  on  our  part."  It  seems  to  us  plain 
from  the  evidence  that  up  to  that  time  this 
whole  matter  of  Tennessee  taxation  aeainst 
that  property  and  the  company  controlling  it 
was  m  an  unsettled  condition:  that  r^isting 
Georgia  taxation  at  a  time  when  a  change  in 
both  States  was  being  made  as  to  taxing  rail- 
roads, the  plaintiff  chose  to  make  no  claim  on 
Georgia  as  to  Tennessee  taxes,  and  consented 
to  b^  the  tax,  "hoping  it  would  not  become 
burdenmyme." 

We  do  not  know  that'any  of  these  taxes  were 
unjustly  laid  or  for  too  much;  perhaps  they 
were  not.  For  one  year,  at  least  (1876),  they 
rested  wholly  on  plaintiff's  income.  Plaintiff^s 
property  helped  to  increase  those  taxes  to  an 
indefinite  extent.  They  were  based  on  returns 
made  by  plaintiff's  agent,  who  knew  that  this 
State  had  no  notice  of  any  intended  claim  on 
her  to  refund  them,  and,  therefore,  no  reason 
for  loosing  after  her  interests  in  that  regard. 
Under  all  these  circumstances,  plaintiff  paid 
those  taxes  as  *'an  act  of  liberality"  and  because 
''hoping  they  would  not  become  burdensome," 
the  payment  was  voluntary  and  on  its  own 
account.  This  is  not  chan^d  by  the  fact  that 
in  said  letter  of  the  15lh  of  December,  1879, 
Senator  Brown  added  just  after  the  above  quo- 
tation these  words:  '  *  And  I  may  here  add  that 
we  did  it,  not  doubting  that  the  State,  when 
its  attention  was  called  to  the  sublect,  would 
at  any  time,  in  the  settlement  of  the  monthly 
renta)  or  otherwise,  refund  the  money  so  paia. 
But  now  your  Excellency  quotes  this  act  of 
liberality  on  our  part  as  an  act  of  acquiescence 
in  the  burden  and  refuses  either  to  refund 
what  we  have  already  paid  or  to  pay  the  taxes 
in  the  future. "  (Plaintiff  did  not  try  ad  in  terim 
to  hold  it  back  out  of  rental  or  otherwise.) 

If,  under  the  circumstances,  plaintiff  was 
estopped  when  he  wrote  that  letter  of  "almost 
a  year. ago,"  no  subsequent  notice  of  an  expecta- 
tion can  avail  to  remove  the  estoppel.  For 
these  reasons  we  hold  that  plaintiff  cannot 
recover  for  any  of  the  taxes  paid  prior  to  1879. 
That  does  not  include  the  1^,875.03  for  taxes 
of  1871  and  1872  paid  in  1884  on  the  judgment 
of  Packard,  Comptroller. 

But  the  taxes  paid  after  that  notice  cannot 
be  treated  as  voluntary.  As  to  Tennessee,  the 
law  forced  their  payment.  As  to  G^rgia, 
Governor  Colquitt,  in  response  to  Senator 
Brown,  threatened  to  hold  his  company  to  se- 
vere account  if  they  were  not  paid.  Consider- 
ing the  position  of  the  Governor  to  that  road, 
and  the  advantage  held  by  the  State  in  any 
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contest  about  the  same,  the  plaintiff  was  com- 
pelled to  pay  the  taxes  and  wait  for  reimburse- 
ment. It  was  contended  that  these  taxes  should 
have  been  retained  out  of  the  monthly  rental. 
That  would  not  have  been  allowed.  The  con- 
tract compelled  prompt  payment  of  the  full 
rental  monthly.  It  was  part  of  the  regular 
revenue  of  the  State,  part  of  its  school  fund, 
and  counted  in  all  appropriation  bills,  ana 
could  suffer  no  diminution  by  plaintiff  not 
provided  by  law. 

Any  apparent  discrepancy  between  the  ac- 
counts of  taxes  sued  for  which  were  proven  by 
the  vouchers  and  those  amounts  appearing  in 
the  certificates  made  by  the  county  and  city 
officers,  is  explained  by  the  fact  that  the  cer- 
tificates do  not  cover  the  taxes  assessed  by  the 
state  board  of  railroad  assessors  except  for  the 
year  1882.  In  that  year  it  seems  that  some 
changes  were  made  in  the  law. 

There  was  no  unnecessary  confusion  of  prop- 
erty in  making  plaintiff's  returns  for  taxation. 
The  statute  required  the  schedules  so  made. 

And  the  evidence  enables  us  to  get  at  a  sat- 
isfactory separation  of  all  plaintiff's  interests 
from  those  of  the  State.  The  table  on  page 
443  of  the  record  furnishes  the  basis  of  our 
proportions. 

[The  opinion  hera  proceeds  to  indicate  the 
data  by  which  the  commission  separated  the 
property  of  the  lessees  and  the  State  in  the  tax 
returns.  From  1879  to  1889  inclusive,  the 
taxes  paid  by  the  lessees  on  the  State's  prop- 
erty are  found  to  be  $100,189.68.] 

In  1890  the  plaintiff  left  all  the  tax  to  be 
paid  by  Georgia.  Plaintiff's  proportion  hav- 
ing been  paid  oy  the  State,  should  be  repaid. 
The  plaintiff's  part  of  that  tax  we  reckon  at 
$495.64.  Deducting  that  from  $100,139.68 
due  from  the  State  leaves  net  balance  of 
$99,644.04  which  the  State  must  pay  on  tax 
account  to  plaintiff. 

Imtbbebt. 

Though  interest  is  claimed  in  the  petition, 
we  know  of  no  law  which  authorizes  interest 
to  be  adjudged  against  the  State  in  the  absence 
of  a  statute  specifically  providing  therefor. 
United  States  v.  Bank  ^  United  States,  46  U. 
S.  6  How.  883-«99,  12  L.  ed.  200-207;  Todd  v. 
United  States,  1  Dev.  Ct.  CI.  96;  United 
States  V.  McKee,  91  U.  S.  450.  23  L.  ed.  327; 
Gordon  v.  United  States,  74  U.  S.  7  Wall  188, 
19  L.  ed.  35,  and  many  opinions  of  the  Attor- 
neys-General of  the  United  States  cited  in  5 
Lawrence  (Comptroller  of  Treasury  U.  S.), 
page  496,  abundantly  sustain  that  proposition. 

Statute  of  LnoTATiONa 

The  plea  of  the  Statute  of  Limitations  seeks 
to  bfi^  recovery  for  the  taxes  paid  more  than 
four  years  before  the  bringing  of  this  suit. 

The  cases  above  mentioned  show  that  the 
State  could  not  be  sued  on  these  demands  until 
this  resolution  of  22d  December,  1890,  tiras 
passed.  Statutes  of  Limitations  run  not 
against  persons  unable  to  sue.  For  instance, 
the  war  suspended  the  Statutes  of  Limitations 
against  those  thus  prevented  from  suing. 
Hanger  v.  Abbott,  78  U.  S.  6  Wall.  532.  18  L 
ed.  989.    The  Statute  of  Limitations  begins 
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to  run  "after  right  of  action  accrues."  On. 
Code,  §§  2915,  2916,  2922.  2928.  Until  the 
State  authorized  this  suit  no  right  of  action  ac- 
crued to  thisplaintift. 

True  the  Western  &  Atlantic  Railroad  Com- 
pany bad  been  held  to  be  a  corporation  in  Ten- 
nessee by  her  supreme  court  {Hutehisati  v. 
Western  d  A.  R.  Co.  6  Heisk.  687.  and  Taylor 
y.  Western  dh  A.  B,  Co,  6  Heisk.  408.)  But 
those  cases  stood  upon  the  doctrine  that  when 
the  State  went  into  the  business  of  a  public 
carrier  she  consented  to  be  sued  as  to  matters 
growing  out  of  that  relation.  See  Briscoe  y. 
Bank  o/  Commonwealth  ofKy.  86  U.  S.  11  Pet. 
324,  9  L.  ed.  785,  supra;  Bank  of  Common- 
wealth of  Ky.  V.  WUter,  27  U.  S.  2  Pet.  826,  7 
L.  ed.  489,  28  U.  S.  8  Pet.  481,  7  L.  ed.  781. 
But  that  would  not  haye  authorized  the  West- 
ern &  Atlantic  Railroad  Company  (which  had 
taken  that  business  out  of  the  hands  of  the 
State)  to  sue  the  State  for  money  paid  out  for 
its  use  and  benefit.  Could  the  Western  &  At- 
lantic Railroad  haye  sued  the  State  thus  in 
Tennessee  and  have  obtained  judgment  there, 
the  judgment  could  not  haye  been  enforced  ex- 
cept by  leyy  upon  the  yery  property  which  the 
State  had  leased  to  the  Western  &  Atlantic  Rail- 
road Company,  and  the  sale  of  which  would 
haye  defeated  part  of  the  Western  &  Atlantic 
Railroad  Company's  rights  under  that  lease. 
The  plea  of  the  Statute  of  Limitations  is  there- 
fore of  no  avail  to  the  State  in  this  case. 


Co  cxTBR- Claims  by  the  State. 

The  counter-claims  of  the  State  for  the  taxes 
-of  1890,  which  the  State  paid  because  the 
plaintiff  refused  to  do  so,  is  disposed  of  in  our 
finding  on  the  question  of  taxes,  aboye  men- 
tioned. We  find  that  item  against  the  State, 
•except  the  credit  aboye  allowed  on  that  item 
on  plaintiff's  account,  and  for  the  reasons  there 
stated. 

We  find  against  the  State  upon  the  claim  for 
1100,000  on  account  of  alleged  cutting  and 
remoying  trees  for  cross-ties  and  other  unau- 
thorized purposes  from  lands  belonging  to  the 
•State  in  Cobb,  Bartow  and  Gordon  counties, 
and  elsewhere  specified  in  the  claim — alleged 
to  haye  been  appropriated  without  the  State's 
consent  and  without  legal  authority.  The 
same  is  not  supported  by  any  proof. 

We  understand  from  the  evidence  that  the 
State  has  receiyed  from  plaintiff  on  December 
27,  1890,  the  road  and  all  its  appurtenances 
and  turned  oyer  the  same  to  the  new  lessees. 
The  road  was  leased  with  its  appurtenances  as 
an  entirety  in  1870  and  a^ain  in  1890,  and  the 
obligation  of  the  plaintiff  was  to  return  the 
flame  as  an  entirety. 

The  yaluHtion  in  the  inyentory  of  1872, 
which  is  bindincrupon  both  parties  to  this  case, 
was  made  as  a  means  of  arriying  at  the  condi- 
tion of  the  railroad  and  appurtenances  when 
leased,  so  as  to  ascertain  in  1890  whether  there 
was  a  breach  of  the  bond  to  restore  it  in  as 
good  condition  as  when  receiyed. 

Believing  that  the  evidence  shows  that  it 
was  received  in  1890  bv  the  State  with  its  ap- 
purtenances in  a  condition  so  much>  better  as  to 
cover  any  difference  in  value  to  which  the 
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State  might  otherwise  haye  been  entitled,  we 
do  not  find  it  necessary  to  state  an  itemized 
comparison  of  the  values  of  railroad  supplies, 
and  of  cars  and  engines,  or  quantity  of  wood 
on  the  track,  condition  of  office -furniture,  and 
buildings  on  the  right  of  way  and  in  Atlanta 
and  Chattanooga,  as  they  existed  at  the  date 
of  the  lease  in  1870,  with  their  value  in  1890 
at  the  termination  of  the  lease. 

We  are  satisfied  from  the  evidence  that  the 
condition  of  the  road  and  its  appurtenances, 
when  delivered  in  1890,  was  so  much  better 
than  when  leased  in  1870,  as  to  cover  the  dif- 
ference claimed  by  the  State  :in  its  counter- 
charges, touching  which  there  was  evidence, 
even  if  the  same  were  proven. 

We  do  not  mean,  howeyer,  to  find  that  the 
other  counter-claims  were  all  proven.  For  in- 
stance, the  $42,140.60  for  wood  on  line  of  road 
as  per  inventory,  and  the  $4,748.00  for  cross- 
ties,  and  the  $8,750.00  for  lumber, — eeem  to 
have  l)een  properly  accounted  for  in  the  evi- 
dence. Nor  do  we  mean  to  be  understood  as 
finding  that  the  amounts  for  the  other  things 
claimed  by  the  State  are  found  as  claimed. 

The  obligation  was  not  to  deliver  at  the  end 
of  the  time  any  particular  car  or  number  of 
cars,  engine  or  number  of  engines,  tools, 
machinery,  or  other  things,  but  to  deliver  the 
road  and  its  appurtenances  in  its  entirety  in  as 
good  condition  as  when  received  from  the 
State. 

Whereux>on,  upon  consideration  of  the  plead- 
ings and  evidence,  after  argument  had  by 
counsel  for  the  parties,  for  the  reasons  aboye 
stated,  we,  the  Special  Commission  organized 
under  the  Resolution  of  the  General  Assembly, 
approyed  December  22d,  1890,  do  find  and  ad- 
judge upon  the  issues  made  between  the  par- 
ties oy  the  pleadings  as  follows: 

1st. — The  Commission  has  no  jurisdiction 
to  determine  upon  the  plaintiff's  claim  of 
$87,998.62  for  certain  alleged  "permanent  and 
valuable  improvements  which  could  not  be  re- 
moved" from  the  road  founded  solely  upon  an 
allegation  that  the  claim  is  due  in  "equity  and 
good  conscience"  because  the  resolution  under 
which  this  Commission  is  organized  limits  its 
jurisdiction  to  legal  rights"  only. 

2d.— We  find  against  plaintiff's  claims  for 
the  value  of  alle^id  improvements  put  upon 
the  road  by  plaintiff. 

8d.— We  find  against  plaintiff's  claim  for 
trade  fixtures  or  the  value  thereof. 

4th.— We  find  that  the  State  did  not  buy 
from  plaintiff  any  of  said  improvements  nor 
any  of  said  so  called  trade  fixtures. 

5th. — We  find  against  plaintiff's  claim  for 
money  expended  in  completing  the  passenger 
depot  at  Atlanta,  Cteorgia,  by  putting  tracks, 
etc.,  therein  and  pavements,  etc.,  about  the 
same 

6lh.— We  find  and  adjudge  that  the  State  of 
Georgia  owes  plaintiff  a  balance  of  ninety-nine 
thousand  six  hundred  and  forty-four  and  4-100 
dollars  ($99,644.04),  on  account  of  taxes  on  the 
property  of  Georgia  in  Tennessee  paid  by 
plaintiff  during  1879  and  since.  The  remain- 
der of  plaintiff's  claim  for  taxes  is  disallowed. 
We  find  against  the  claim  of  interest  on  any 
part  of  said  taxes. 

7th. — We  allowed  out  of  the  counter-claim 


1891. 


Stkvenboi!!  y.  Coloan. 


469 


for  taxes  paid  by  it  in  1890  four  hundred  and 
niuety-five  and  64-100  dollars  ($495.64)  to  the 
8tate,  which  being  deducted  from  the  amount 
paid  by  said  plaintiff  on  this  State's  property 
in  Tennessee  for  taxes  there  for  1879  and  since, 
left  due  to  plaintiff  from  defendant  said  amount 
•of  ninety-nine  thousand  six  hundred  and  forty- 
four  dollars  and  4-100  (|99,644.04)  as  above 
stated. 

8th.  All  other  claims,  pro  and  eon, ,  not  in  the 


above  seven  items  are  disallowed.    This  28d 
May,  1891. 

N.  J.  Hammond,  Chm'n, 

Jas.  C.  C.  Black, 

WaltbrB.  Hill, 

g.  gunbt  jordak, 

Dan.  Q.  Hughes, 

J.  L.  Wabrbn, 

C.  D.  McCUTCETKN, 

Gborob  a.  Merceb, 


Comr's. 
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Jonathan  D.  STEVENSON.  Re^pi., 

t. 

:Edward  P.    COLGAN,    State   Comptroller, 
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:iii  pamriiig  upon  the  eonstitationality 
of  a  statute  the  court  must  confine  it- 
selT  to  a  consideration  of  those  matters  which 
appear  upon  the  face  of  the  law  and  of  those  of 
which  it  can  take  Judicial  notice  and  cannot  con- 


sider evidence  aliunde  to  show  the  invalidity  of 
the  statute. 


APPEAL 
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(November  16, 1801.> 

by  defendant  from  the  judgment 
Superior  Court  for  the  City  and 
San  Francisco  granting  a  writ  of 
to  compel  defendant  to  draw  a  war- 
state  treasurer  for  money  appropri- 
Legislature  to  the  use  of  plaintiff. 


NOTB.— Oofwfderotfon  of  extrinsic  evidence  to  eihow  I     The  purpose  of  the  Leirislature  to  appropriate 


unconstitutionaitty  of  statute. 

The  courts  cannot  go  into  an  inquiry  as  to  the 
truth  or  falsity  of  facts  upon  which  an  Act  of 
Leirlslature  is  predicated  where  the  latter  has  sole 
Jurisdiction  of  the  subject  Lusher  v.  Scltes,  4  W. 
Va.ll. 

In  DeCamp  v.  Bveland,  19  Barb.  89,  the  court  says 
that  it  would  be  strange  if  any  judicial  tribunal 
were  permitted  to  review  a  decision  of  the  Legis- 
lature upon  a  question  of  fact  on  the  exercise  of 
which  their  power  to  legislate  in  a  particular  case 
is  made  to  depend. 

When  the  validity  of  an  Act  depends  upon  the 
ascertainment  of  facts  which  must  have  existed  an- 
tecedent to  the  law  all  that  courts  can  do  Is  to  in- 
spect the  Act  and  determine  from  Its  scope 'and 
tenor  and  concurrent  history,  of  which  they  take 
Judicial  notice,  whether  or  not  it  is  apparently 
within  the  power  conferred  assuming  that  the  req- 
uisite facts  were  ascertained.  Hovey  v.  Foster, 
118  Ind.  502. 

So  where  an  Act  for  the  execution  of  criminals 
by  electricity  was  attacked  as  in  conilict  with  the 
clause  of  the  Constitution  providing  against  cruel 
and  unusual  punishments  the  court  held  that  in  so 
iiar  as  the  question  whether  the  Act  was  cruel  de- 
pended on  the  evidence  of  yritnesses  the  determine 
atlon  of  the  Legislature  was  conclusive,  and  that 
the  court  couid  not  take  evidence  for  the  purpose 
of  condemning  it.  People  v.  Durston,  7  L.  R.  A. 
7L\,  119  N.  Y.  509. 

So  where  an  Act  to  authorize  the  levy  of  a  tax 
for  the  payment  of  bonds  to  volunteer  soldiers  and 
to  refund  subscriptions  made  for  the  purpose  was 
attacked  as  unconstitutional  the  court  held  that 
whether  or  not  a  state  of  facts  existed  which  cre- 
ated an  exigency  for  the  defense  of  the  State  was  a 
question  for  the  Legislature  and  Its  determination 
in  the  alBrmatlve  was  not  to  be  reviewed  by  the 
court.  Cass  Twp.  v.  Dillon,  16  Ohio  St  41;  Frank- 
lin v.  State  Board  of  Examiners,  28  Cal.  178. 

Where  the  power  of  the  Legislature  to  authorize 
a  debt  to  be  contracted  in  behalf  of  the  State  did 
not  exist  until  a  certain  contingency  arose,  yet 
when  the  Legislature  had  determined  that  such 
contingency  had  arisen  without  any  apparent  pur- 
pose to  evade  the  Constitution,  its  determination  is 
conclusive.    Hovey  v.  Foster,  118  Ind.  SOS. 
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I  public  money  for  the  benefit  of  an  individual  can- 
not be  determined  by  the  courts  on  testimony  of 
witnesses  when  it  has  expressed  its  purpose  in  the 
bill  itself  to  be  the  enlargement  or  improvement  of 
a  public  canal.  Waterloo  Woolen  Mfg.  Co,  v. 
Shanahan,  post, 

/Statutes  incorporating  counties  or  towns. 

No  evidence  can  be  admitted  in  court  to  contra- 
dict the  facts  assumed  by  the  passage  of  Acts  cre- 
ating counties.    Lusher  v.  Scites,  4  W.  Ya.  11. 

Where  the  constitutionality  of  an  Act  creating  a 
new  county  is  questioned  because  it  contains  leas 
land  or  fewer  inhabitants  than  the  Constitution  re- 
quires, the  courts  cannot  look  beyond  the  Act  it- 
self or  some  other  oiflcial  records  of  like  grade  or 
character  or  ofllcial  surveys  or  maps  of  which  they 
are  bound  to  take  judicial  notice.  State  v.  Dorsey 
County,  28  Ark.  878. 

The  Legislature  was  the  appropriate  tribunal  to 
make  the  necessary  inquiry  in  order  to  ascertain 
whether  their  A.ct  is  within  the  constitutional  pro- 
vision, and  it  will  be  presumed  that  sufficient  in- 
quiry was  made  and  there  is  no  power  In  the  judi- 
cial tribunal  to  review  the  conclusion  of  the 
Legislature  upon  that  question.  Rumsey  v. 
People,  19  N.  Y.  41;  DeOamp  v.  Bveland,  19  Barb. 
89. 

Where  a  statute  mcorporating  a  city  was  at- 
tacked on  the  ground  that  the  city  did  not  have 
the  number  of  inhabitants  required  by  the  Consti- 
tution, the  court  held  that  the  matter  was  within 
the  exclusive  jurisdiction  of  legislative  power 
which  required  the  ascertainment  of  a  fact  upon 
which  legislative  authority  to  act  depended,  and 
that  the  exercise  of  that  authority  carried  with  it 
the  exclusive  prasumption  that  the  fact  had  been 
ascertained.   Judson  v.  Plattsburg,  8  DHL  181. 

But  in  Bradley  v.  Comrs.  2  Humph.  428,  87  Am. 
Dec.  668,  the  court  admitted  evidence  that  the 
county  did  not  contain  the  constitutional  number 
of  square  miles  without  discussing  their  power  to 
do  so. 

Statutes  atto/cked  as  loeof . 

Wherea  provision  of  an  Act  providing  for  the 
construction  of  elevated  railways,  which  related  to 
the  operation  of  roads  then  in  existence,  wa9  aV< 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Barham  ft  Bolton,  for  appellant: 

The  validity  of  the  Acts  of  the  Legislature 
depends  upon  its  power  to  act,  and  the  exist- 
ence of  that  power  or  its  nonexistence  depends 
upon  the  real  facts,  not  what  the  Legislature 
may  have  thought,  found,  or  determined  the 
facts  to  he. 

Cooley,  Const.  Lira.  p.  186. 

Should  the  Legislature  provide  that  private 
property  might  be  taken  for  a  private  use- 
that  is,  should  the  Legislature  determine  a 
certain  use  to  be  a  public  use,  when,  in  fact,  it 
was  a  private  use — under  the  claim  of  peti- 
tioner this  would  conclude  the  courts  as  to  the 
character  of  the  use.  But  in  such  case  the 
courts  are  not  concluded. 

Citizens  8av.  d  L.  Asso.  v.  Topeka,  87  U.  B. 
20  Wall.  664,  22  L.  ed.  461;  Consolidated 
Channel  Go.  v.  Central  Pac.  B,  Co.  51  Cal.  271; 
Amador  Queen  Min.  Co.  v.  Dewitt,  78  Cal.  482; 
PeopU  V.  Parks,  58  Cal.  689;  Re  Townsend,  89 
N.  Y.  174:  He  Deansnlle  Cemetery  Asso,  66  N. 
Y.  571,  23  Am.  Rep.  86;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  197;  Logan  v.  Stogdale,  8  L. 
R.  A.  58,  128  Ind.  872. 

The  existence  of  the  public  use  in  any  class 
of  cases  is  a  question  reviewable  by  the  courts. 

Mills,  Em.  Dom.  c]ass2,  §11;  Brooklyn  Park 

taoked  on  the  ground  that  it  was  private  and  looal  | 
for  the  reason  that  there  was  but  one  road  in  oper- 
ation at  the  time  of  its  passage,  the  oourt  held  that 
it  must  be  presumed  that  the  Legislature  had 
found  the  neoessary  facts  to  authorise  the  passage 
of  such  a  law.  and  that  the  court  could  not  take 
proof  of  facts  aUunde  for  the  purpose  of  showing 
the  statute,  which  was  valid  and  regular  upon  its 
face,  to  be  unconstitutlonaL  Re  New  York  Elev. 
R.Ck).70N.  Y.887. 

Where  an  Act  applicable  to  counties  containing 
cities  of  a  designated  size  was  attacked  on  the 
ground  that  it  was  looal  the  court  held  that  the  Act 
was  valid  on  its  face  as  applicable  to  a  class  of 
counties  and  that  invalidity  would  not  be  imputed 
nor  would  testimony  be  taken  to  determine  that  it 
was  applicable  to  one  only.  Re  Church,  28  Hun, 
476. 

Apparent  exceptUma  to  the  rule. 

Where  an  act  for  the  improvement  of  the  Bou- 
quet River  was  attacked  on  the  ground  that  it  was 
local  and  had  not  received  the  vote  of  the  mem- 
bers of  the  Legislature  made  neoessary  by  Consti- 
tution the  court  held  that,  since  the  Act  did  not 
disclose  the  character  of  the  river,  and  Its  name 
and  location  were  not  found  upon  a  general  map 
or  in  a  general  history  of  the  country  nor  defined 
in  the  public  statutes,  it  was  not  of  such  notoriety 
that  the  court  could  take  Judicial  notice  of  it  and 
that  from  the  knowledge  gained  by  what  appeared 
in  the  case  submitted  they  would  hold  an  Act  for 
its  improvement  to  be  local.  People  v.  Allen,  42 
N.  Y.878. 

In  Yosemite  Stage  ft  Tump.  Co.  v.  IHmn,  88  CaL 
M4,  where  an  Act  which  on  its  face  purported  to 
appropriate  money  for  the  purchase  of  a  road  was 
attacked  as  being  in  conflict  with  the  constitutional 
provision  against  making  gifts,  the  oourt  examined 
the  facts  before  it  for  the  purpose  of  determining 
whether  or  not  the  transaction  was  in  fact  a  gift 
and  reached  the  conclusion  that  it  was  not. 

StaUties  ofeeMmQ  privaU  righls. 

An  exception  to  the  rule  appears  to  exist  in  favor 
of  Individuals  whose  rights  are  affected  by  a  stat- 
ute, and  in  that  case  the  reeitals  of  the  Act  are  held 
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Comrs.  V.  Armstronq,  45  N.  Y.  284,  6  Am, 
Rep.  70;  Seeomhe  v.  MUwankee  dk  St.  P.  R.  Co^ 
90  U.  8.  28  Wall.  108,  28  L.  ed.  67;  Tyler  ▼. 
Beacher,  44  Vt.  648,  8  Am.  Rep.  400;  LoweU  v. 
Boston,  111  Mass.  461.  16  Am.  Rep.  89;  People 
V.  Qunn,  85  Cal.  247.  See  also  DeCamp  v. 
Eveland,  19  Barb.  84;  R\tmseyy.  People,  19  N. 
Y.  41. 

Parol  evidence  will  be  admitted  in  such 
cases,  and  the  courts  have  the  inherent  power 
at  all  times  to  get  to  (he  Constitution. 

Jones  V.  Jones,  12  Pa.  850,  51  Am.  Dec  611; 
People  V.  Rif>ernde,  66  Cal.  290;  Pittsburg,  W, 
dt  K.  R.  Co.  V.  Benwood  Iron  Works,  2  L.  R. 
A.  680,  31  W.  Va.  710;  Craig  v.  PhiladelMi, 
89  Pa.  269.  8ee  also  State  v.  Newark,  87  N.  J. 
L.415;  Re  Niagara  Falls  <t  W,  R,  Co.  11  Cent. 
Rep.  272,  108  N.  Y.  874;  PeopU  v.  Johnson,  6 
Cal.  499;  Nougues  v.  Douglass,  7  Cal.  66;  Yose- 
mite Stage  db  Tump.  Co.  v.  Dunn,  88  Cal.  264. 

With  the  Act  here  at  bar,  was  there  a  claim 
against  the  State  in  law  or  equity?  If  so,  the 
Legislature  had  the  power.  If  there  was  no 
such  claim,  the  Legislature  had  not  the  power. 
The  fact  determines  the  power. 

Me  parte  Westerfield,  56  Cal.  550, 86  Am.  Rep. 
47;  Eifirle  v.  San  Francisco  Board  of  Education, 
55  Cal.  489. 

Our  Constitution  provides  that  corporations 

not  to  be  conclusive.  This  exception  seems  to  de- 
pend largely  on  the  weight  to  be  afforded  to  a  stat- 
ute as  evidence. 

The  facts  recited  in  the  preamble  of  a  private  Act 
may  be  evidence  between  the  Commonwealth  and 
the  applicant  or  person  for  whose  benefit  It  was 
passed,  but  as  between  the  applicant  and  another 
individual  whose  rights  are  affected  the  facts  ns 
cited  are  not  evidence.  Glmondorff  v.  Garmichael* 
8  Litt.  480,  U  Am.  Dec.  88. 

The  recitals  in  the  preamble  to  an  Act  of  the  Leg- 
islature embracing  statements  of  fact  affecting  the 
rights  of  third  persons  do  not  import  absolute 
verity,  nor  are  they  conclusive  proof  of  the  truth- 
fulness of  such  statements.  Duncombe  v.  Prindle, 
12  Iowa,  2. 

But  in  the  Duncombe  Case,  tupra^  the  exhibits 
offered  to  contradict  the  preamble  were  other  Acts 
of  the  Legislature  of  equal  standmg  with  the  pre- 
amble itself. 

Where  the  Legislature  had  constitutional  power 
to  grant  divorces  in  certain  specified  cases  and 
granted  one  without  specifying  upon  what  ground, 
the  effect  of  which  was  to  affect  the  property 
rights  of  individuals,  evidence  was  held  admissible 
to  show  that  the  cause  for  which  the  divorce  was 
granted  was  one  over  which  the  Legislature  had  no 
jurisdiction.  The  court,  however,  stated  that  a  dif- 
ferent case  would  be  presented  if  the  Legislature 
had  spedfled  a  cause  which  was  one  within  its  Ju- 
risdiction. Jones  V.  Jones,  12  Pa.  868, 51  Am.  Dec 
611. 

Where  a  statute  for  widening  a  street,  which  pro- 
vided for  assessing  the  cost  on  the  abutting  prop- 
erty was  assailed  on  the  ground  that  it  was  uncon- 
stitutional as  a  looal  assessment  for  public  im- 
provements, evidence  that  the  improvement  was 
not  called  for  by  any  reason  save  public  improve- 
ment was  held  admissible.  Craig  v.  Philadelphia, 
89Pa.S6&. 

Within  this  exception  are  the  decisions  which 
hold  that  in  case  of  an  attempted  exercise  of  the 
powers  of  eminent  domain  the  oourt  will  consider 
the  facts  for  the  purpose  of  determining  whether 
or  not  the  use  for  which  the  property  is  desired  is 
a  public  one,  which  decisions  will  be  collected  in  a 
future  note.  H.  P.  F. 
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for  municipal  purposes  shall  not  be  created  by 
flpeclal  laws,  but  by  general  laws  providing 
for  the  incorporation  of  cities  and  towns. 

An  Act  providing  for  the  incorporation  of 
cities  with  a  population  of  over  one  hundred 
thousand  was  held  special,  and  not  within  the 
power  of  the  Legislature  to  enact. 

Desmond  v.  Dunn,  55  Oal.  242.  See  also 
iHmonds  v.  Simands,  108  Mass.  572;  White  v. 
W/tite,  105  Mass.  825, 7  Am.  Rep.  526;  Chicago, 
D.  db  a  Co.  ▼.  Garrity,  1  West,  Rep.  670,  115 
111.  155. 

Mesifrt,  George  A.  Wentworth  and  A. 
P.  Van  Daser  for  respondent. 

De  Haven*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  manda- 
mus to  be  directed  to  the  defendant  as  state 
comptroller,  and  commanding  him  to  draw  a 
warrant  on  the  state  treasurer  for  the  sum  of 
$1*^5,  to  which  amount  petitioner  claims  that 
he  is  entitled  by  virtue  of  the  provisions  of  an 
Act  of  the  Legislature  approved  March  31, 
1801.  The  Act  is  entitled  ''An  Act  fortbe  Re- 
lief of  Jonathan  D.  Stevenson,  and  to  Appro- 
priate Money  Therefor,"  and,  so  far  as  neces- 
sary to  be  stated  here,  it  is  as  follows:  "Sec- 
tion 1.  The  sum  of  one  hundred  and  twenty- 
five  dollars  per  month,  payable  monthly,  for 
the  period  of  twenty-one  months,  is  hereby 
appropriated  out  of  any  moneys  in  the  state 
treasury  not  otherwise  appropriated,  for  the 
relief  of  Col.  Jonathan  u.  Stevenson:  pro- 
vided, however,  that  said  appropriation  shall 
cease  upon  the  death  of  said  Stevenson,  if  he 
shall  die  before  said  period  has  elapsed;  the 
sums  paid  under  the  provisions  of  this  Act  to 
be  accepted  by  the  said  Stevenson  in  full  pay- 
ment and  satisfaction  of  all  claims  of  every 
kind  and  nature  that  he]may  have,  or  claim  to 
have,  against  said  State  for  services  or  other- 
wise." The  answer  of  the  defendant  alleges 
that  petitioner  never  at  any  time  bad  or  has 
''any  claim  of  any  kind  or  nature  whatsoever 
against  the  State  of  California  for  services 
rendered,  or  for  any  other  thing  done,  had, 
or  performed  by  the  said  Jonathan  Stevenson, 
or  for  anything  of  value  furnished  to  the  State 
of  California;"  and  that  the  appropriation 
made  by  the  said  Act  of  the  Legislature  was 
intended  as  a  gift  to  the  petitioner.  The  an- 
swer then  proceeds  in  an  informal  way  to  al- 
lege that,  prior  to  the  admission  of  California 
as  a  State,  the  petitioner  expended  money  and 
.performed  services  "in  surveying  and  prepar- 
ing charts  of  the  bay  of  Suisun  and  the  Sacra- 
mento and  San  Joaquin  Rivers,"  and,  in  sub- 
stance, avers  that  this  service  and  expenditure 
of  money  constitute  the  foundation  of  peti- 
tioner's alleged  claim  against  the  State,  and 
for  which  the  appropriation  contained  in  the 
Act  referred  to  was  made.  A  demurrer  to  the 
answer  was  sustained  by  the  court  below,  and 
thereupon  judgment  was  rendered  in  favor  of 
petitioner,  as  demanded  in  his  petition.  The 
defendant  appeals. 

Section  81,  art  4,  of  the  Constitution,  pro- 
vides that  the  liCffislature  shall  have  no  power 
"to  make  any  gift,  or  authorize  the  making  of 
any  gift,  of  anv  public  money  or  thing  of  val- 
ue, to  any  individual;"  and  section  82  of  the 
same  article  also  declares:   "The  Legislature 
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shall  have  no  power  to  grant  or  authorize  any 
county  or  municipal  authority  to  grant  any 
extra  compensation  or  allowance  to  any  public 
ofl9cer,  agent,  servant  or  contractor  after  serv- 
ice has  been  rendered  or  a  contract  has  been 
entered  into  and  performed  in  whole  or  in 
part."  By  these  provisions  of  the  Constitution 
there  is  denied  to  the  Legislature  the  right  to 
make  direct  appropriations  to  individuals  from 
general  considerations  of  charity  or  gratitude, 
or  because  of  some  supposed  moral  obligation 
resting  upon  the  people  of  the  State,  and  such 
as  a  just  and  generous  man,  although  under  no 
legal  liabUity  so  to  do,  might  be  willing  to 
recognize  in  his  dealings  witn  others  less  for- 
tunate than  himself.  It  was  because  of  abuses 
which  had  crept  into  legislation  by  reason  of 
the  unlimited  power  theretofore  exercised  by  ^ 
the  Legislature  in  determining  what  individual 
claims  should  be  recognized  by  private  act, 
and  to  relieve  in  some  degree  legislators  from 
the  importunities  of  persons  interested  in  se- 
curing such  appropriations,  that  the  power  of 
the  Legislature  was  thus  limited  by  the  pres- 
ent Constitution  of  this  State.  In  this  view 
there  can  be  no  doubt  that  if  the  facts  are  as 
alleged  in  the  answer  of  defendant  the  Act  un- 
der consideration  ought  never  to  have  been 
passed.  But  these  facts  do  not  appear  upon 
the  face  of  the  Act  itself,  and  the  question  is 
thus  presented  whether  it  is  competent  for  the 
court  in  this  or  any  form  of  action  to  receive 
evidence  aliunde  to  establish  such  facts,  and 
thus  to  impeach  and  overthrow  a  law  which, 
upon  its  face  and  independent  of  proof,  is 
presumptively  valid.  This  case,  as  thus  pre- 
sented, is  to  be  distinguished  from  those  in 
which  it  has  been  held  that  the  court  may 
look  into  the  journals  of  the  Legislature  for 
the  purpose  of  determining  whether  a  statute 
was  in  fact  passed  by  the  requisite  votes  re- 
quired by  the  Constitution.  In  such  cases  the 
question  is  whether  the  law  was  in  fact  enacted, 
and  not  whether  the  Legislature  in  passing 
the  statute  properly  discharged  its  duty  by  the 
preliminary  ascertainment  of  facts  which  alone 
would  justify  such  legislative  action. 

In  our  opinion,  the  question  which  we  have 
stated  as  the  one  for  decision  here  must  be 
answered  in  the  negative.  While  the  courts 
have  undoubted  power  to  declare  a  statute  in- 
valid, when  it  appears  to  them  in  the  course  of 
judicial  action  to  be  in  conflict  with  the  Con- 
stitution, yet  they  can  only  do  so  when  the 
question  arises  as  a  pure  question  of  law,  un- 
mixed with  matters  of  fact,  the  existence  of 
which  must  be  determined  upon  a  trial,  and  as 
the  result  of,  it  may  be,  conflicting  evidence. 
When  the  right  to  enact  a  law  depends  upon 
the  existence  of  facts,  it  is  the  duty  of  the 
Legislature  before  passing  the  bill,  and  of  the 

governor  before  approving  it,  to  become  satis- 
ed,  in  some  appropriate  way,  that  the  facts 
exist,  and  no  authority  is  conferred  upon  the 
courts  to  hear  evidence  and  determine,  as  a 
question  of  fact,  whether  these  co-ordinate  de- 
partments of  the  state  government  have  prop- 
erly discharged  such  duty.  The  authority  and 
duty  to  ascertain  the  facts  which  ought  to  con- 
trol legislative  action  are,  from  the  necessity 
of  the  case,  devolved  hy  the  Constitution  upon 
those  to  whom  it  has  given  the  power  to  legis- 
late, and  their  decision  that  the  facts  exist  is 
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coDcluslve  upoD  the  courts,  in  tbe  absence  of 
an  explicit  provision  in  the  Constitution  giving 
the  judiciary  the  right  to  review  such  action. 
We  therefore  hold  that,  in  passing  upon  the 
constitutionality  of  a  statute,  the  court  must 
confine  itself  to  a  consideration  of  those  mat- 
ters which  appear  upon  the  face  of  the  law, 
and  those  facts  of  which  it  can  take  judicial 
notice.  If  the  law,  when  thus  considered, 
does  not  appear  to  be  unconstitutional,  the 
court  will  not  go  behind  it,  and  by  a  resort  to 
evidence  undertake  to  ascertain  whether  the 
Le^Iature  in  its  enactment  observed  the  re- 
stnctions  which  the  Coostitution  imposed  upon 
it  as  a  duty  to  do,  and  to  the  performance  of 
which  its  members  were  bound  by  their  (<a(hs 
of  office.  "If  evidence  was  required,  it  must 
be  supposed  that  it  was  before  the  Legislature 
when  the  Act  was  passed;  and,  if  any  special 
finding  was  required  to  warrant  the  passage 
of  the  particular  Act,  it  would  seem  that  the 
passage  of  the  Act  itself  might  be  equivalent 
to  such  finding."  Cooley,  Const.  Lim.  *187, 
This  view  seems  to  be  sustained  by  tbe  decis- 
ions of  the  highest  courts  of  other  states,  and 
is  in  harmony  with  the  central  idea  of  the 
Constitution  m  prescribing  the  independence 
and  equality  of  the  three  great  departments  of 
state.  The  following  are  some  of  the  cases 
which  in  principle  sustain  the  conclusions  we 
have  reached.  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  845:  RuniMey  v.  People, 
19  N.  Y.  41;  Hotey  v.  Foster,  118  Ind.  502; 


Lvaher  v.  Scites,  4  W.  Va.  11;  De  Camp  v. 
Eveland,  19  Barb.  81. 

If  experience  shall  demonstrate  that  further 
restriction  upon  legislative  power  over  tbe 
subject  of  appropriations  of  public  money  is 
necessary,  it  is  within  the  power  of  the  people 
to  so  amend  the  Constitution  as  to  provide  that,, 
notwithstanding  an  appropriation  made  by  the 
Legislature  for  its  payment,  the  legality  of 
every  claim  against  the  State  shall  or  may  be 
the  subject  oi  judicial  investigation  as  to  the 
facts  upon  which  it  rests.  But,  in  the  absence 
of  a  plain  direction  to  that  effect,  the  courts 
are  not  authorized  to  institute  such  an  inquiry. 
As  already  stated,  the  Act  in  question  does  not 
show  upon  its  face  the  nature  of  the  claim 
which  the  petitioner  made  a<;ainst  the  State, 
or  that  the  appropriation  thereby  made  is  a 
gift.  The  statute  is  unusual  in  form,  and  it 
may  be  difficult  to  assign  anv  good  reason  for 
the  singular  provision  that  the  State  shall  dis- 
charge by  monthly  installments  the  indebted- 
ness which  the  Act  admits,  and,  in  the  event 
of  petitioner's  death  before  it  is  fully  paid, 
shall  be  released  from  the  payment  of  any  bal- 
ance then  due;  but  this  does  not  affect  tbe 
question  of  the  power  of  the  Legislature  to  so 
provide,  nor  authorize  the  court  to  declare  that 
the  Act  was  enacted  in  absolute  disregard  of 
the  Constitution.    Judgment  affirmed. 

We  concur:  Oaroiitte»  J.;  McFarUuicU 
J,;  Sharpateiii«  J.;  Paterson,  J. 
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!•  An  action  at  law  will  lie  to  recover 
damages  for  obstructing  ingress  and 

egresB  to  and  from  abuttlnir  property  by  a  rail- 
road embankment  In  a  street. 

8.  Damages  may  be  recovered  Ibr  the 
entire  ii^nry  to  abuttinir  property  by  a  rail- 
road embankment  in  a  street,  and  tbe  recovery 
is  not  llmit«3d  to  such  damages  as  had  been  sus- 
tained up  to  the  commencement  of  the  action. 

(December  8,1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  bv  the  construction  of  a  railroad  in  tbe 
street  in  front  of  plaintiffs'  property.  Afflrmed, 
There  was  evidence  tending  to  show  that 
plaintiffs  owned  the'  fee  to  t£e  centre  of  the 
avenue  and  such  ownership  was  stated  in  the 
petition,  but  it  was  subsequently  stated  to  have 


NOTB.— Tlie  review  of  tbe  differlnff  authorities 
on  tbe  question  of  the  ricrht  to  recover  the  entire 
damages,  prospective  as  well  as  past,  in  the  case  of 
Injury  to  abutting  property  by  a  railroad  in  a 
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been  alleged  merely  by  way  of  inducement 
and  that  the  real  object  of  tlie  suit  was  to  re- 
cover damages  done  to  tbe  appurtenant  prop- 
erty, the  plaintiffs  in  open  court  waiving  anv 
claim  for  the  land  actually  taken.  The  Rail- 
road went  through  the  avenue  upon  an  em- 
bankment between  five  and  six  feet  in  height 
in  front  of  plaintiffs'  property. 

Further  tacts  appear  in  the  opinion. 

Mr.  Alexander  T.  London  for  appel- 
lant. 

Messrt,  Chisolm  A  Whaley.  for  appellees : 

The  action  to  recover  damages  done  by  a  cor- 
poration clothed  with  ri^ht  of  eminent  domain 
m  the  construction  of  its  works  is  conferred 
by  our  Constitution,  art.  14,  ^  7,  and  c^n  be 
maintained  by  the  owner  of  the  property  in  tbe 
common-law  action  of  trespass  or  case. 

City  Council  of  Montgomery  v.  Toitnaend,  80 
Ala.  489,  84  Ala.  47»;  Evans  v.  Sacannah  d 
W.  E.  Co.  90  Ala.  64;  LittU  Rock  db  Ft.  S.  R.  Co. 
V.  McQehee,  41  Ark.  202,  20  Am.  <&  Eng.  R.  R. 
Cas.  88;  Cohen  v.  8t.  Ixftiis,  Ft.  *»?.  £  W.  R. 
Co.  84  Kan.  158,  55  Am.  Rep.  242,  22  Am.  & 
Eng.  R.  R.  Cas.  118;  Sh^^/imxtv.  Baltimore  db 
0.  R.  Co.  130  U.  S.  426,  82  L.  ed.  970;  Colum- 
bus,  E.  V.  db  T.  R.  Co.  v.  Gardner,  82  Am.  & 
Eng.  R.  R.  Cas.  248;  United  ^States  v.  Great 
FalU  Mfg.  Go.  112  U.  S.  645,  28  L.  ed.  846; 


street,  is  so  extensive  In  the  above  opinion  and 
briefB  that  no  annotation  to  this  oaae  would  be 
thought  profitable. 
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Chieaffo  d  W.  I.  R  Co.  v.  A^fres,  106  111.  611, 
14  Am.  &  EDg.  R  R.  Oas.  162. 

The  coDstituUonal  provisioD  of  Pennsyl- 
vania is  the  same  as  that  of  Alabama,  and  the 
line  of  authorities  is  complete,  that  the  action 
for  such  damages  is  one  and  indivisible,  and 
case  is  proper. 

(yBrien  v.  Pennsyltania  8.  V.  B.  Co.  11 
Cent.  Rep.  679.  119  Pa.  184;  Pennsylvania  R. 
Co.  V.  MarekanU  12  Cent.  Rep.  261,  119  Pa. 
641 ;  Pennsyltania  R  Go.  v.  Duncan,  2  Cent. 
Rep.  661,  111  Pa.  480,  29  Am.  &  £n^.  R.  R. 
Cas.  864;  Penntyltania  R.  Co.  v.  Lippincott,  8 
Cent.  Rep.  818,  116  Pa.  472.  80  Am.  &  Eng. 
R.  R.  Cas.  899;  BeaU  v.  Pennsylvania  R  cS. 
86  Pa.  609;  Indiana,  B.  db  W.  B.  Go.  v.  EberU,  9 
West  Rep.  206, 110  Ind.  642.  69  Am.  Rep.  226. 

In  Mississippi  the  court  has  construed 
"taken"  in  the  Constitution  to  include  injury 
done  to  abutting  property,  damages  to  such 
being  recoverable  by  action. 

Theoboid  v.  /.mtisville.  If.  0.  d  T.  R.  Co.  66 
Miss.  279.  88  Am.  &  Eng.  R.  R.  Cas.  462,  and 
cases  cited. 

In  looking  at  cases,  it  must  be  remembered 
that  the  constitutions  of  Pennsylvania  and  Ala- 
bama alone  contain  words  "property  taken, 
injured,  or  destroyed;"  Eentuckv  and  South 
Carolina  "taken  or  applied  to;"  Illinois,  Colo- 
rado, Georgia,  Nebraslsa,  and  West  Virginia, 
"taken  or  damaged;"  Massachusetts,  "appro- 
priated to;"  Maine.  New  Hampshire.  Ver- 
mont. Connecticut.  Rhode  Island.  New  Jersey, 
Florida,  Mississippi.  Arkansas,  Missouri,  New 
York,  Maryland,  Iowa,  Wisconsin,  Minnesota, 
Michigan,  Indiana,  Ohio.  Nevada,  California 
and  O^ffon,  "taken." 

Defendant,  in  opposition  to  the  maintenance 
of  this  action  to  recover  permanent  damages, 
relies  on — 

Atlantic  d  G.  W.  B.  Co.  v.  Bobbing,  86  Ohio 
St.  681;  Carl  v.  Sheboygan  d  F.  du  L.  B,  Co. 
46  Wis.  626;  P&nd  v.  Metropolitan  Elep.  B.  Go. 
112  N.  Y.  186. 

The  reason  for  the  rule  that  permanent  in- 
juries cannot  be  recovered  by  a  property  owner 
m  an  action  of  trespass  or  case  from  corpora- 
tions in  Wisconsin  and  Ohio,  is  because  in 
those  States  either  the  property  holder  or  the 
railroad  company  can  institute  condemnation 
proceedings,  which  is  the  special  remedy  pro- 
vided for  getting  those  damages. 

Wis.  Rev.  Stat.  ^  1862;  Ilanlin  v.  Chieayo 
d  N.W.  R  Co.  61  Wis.  615,  20  Am.  &  Eng. 
R  R.  Cas.  70;  Ohio  Rev.  Stat.  §§  8288,  6448; 
Oraft^m  v.  Baltimore  d  0.  B.  Co.  21  Fed.  Rep. 
809,  17  Am.  &  Eng.  R.  R.  Cas.  200. 

It  is  true  that  the  rule  in  New  York  is  that 
in  suits  of  this  kind  plaintiff  can  only  recover 
damages  up  to  time  of  bringing  action  or  time 
of  trial. 

Pond  V.  Metropolitan  Elev.  B.  Co.  112  N.  Y. 
186.  See  also  Ulinc  v.  New  York  Cent,  d  H. 
RRCo.2  Cent.  Rep.  116, 101  N.  Y.  98;  TaU- 
man  v.  Metropolitan  Elev.  B.  ft).  8  L.  R.  A. 
178,  121  N.  Y.  119,  48  Am.  &  Eng.  R.  R.  Cas. 
411. 

But  in  New  York  the  Constitution  provides 
that  compensation  shall  be  made  for  property 
"taken"  for  public  use,  and  Justice  Gray  takes 
occasion,  in  delivering  the  opinion  in  case  of 
New  York  Elev,  R  Co.  v.  Fifth  Nat.  Bank,  185 
U.  S.  482,  84  L.  ed.  281,  to  say:    "This  rule 
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of  damages  at  law  has  not  prevailed  in  an- 
alogous cases  decided  in  other  jurisdictions,"' 
and  in  Pond's  Case,  the  New  York  Court  of 
Appeals  says  "it  might  be  productive  of  lesa. 
inconvenience,  on  the  whole,  if  an  opposite 
rule  could  be  adopted. 

Whatever  the  rule  elsewhere,  the  Constitu- 
tion of  Alabama  (art.  14,  §  7.)  gives  the  right 
to  compensation  for  property  "taken,  injured 
or  destroyed"  by  corporation    clothed    with 
right  of  eminent  domain  in  the  construction  or- 
enlargement  of  its  works.    We  rely  upon  our- 
own  decisions,  in  the   Ibwnsend  and  Snath 
Evans  Cases,  and  in  analogous  decisions  by  the- 
Pennsylvania  court,  to  sustain  our  right. 

O'Brien  v.  Pennsylvania  S.  V.  R  Co.  11 
Cent.  Rep.  679,  119  Pa.  184. 

The  measure  of  damages  is  the  diminution, 
in  value  caused  by  the  injury. 

Hooper  v.  Savannah  d  M.  R  Co.  69  Ala.  632;. 
City  Council  cf  Montgomery  v.  Townsend,  80, 
Ala.  496:  Evans  v.  Savannah  d  W.  R.  Co.  90* 
Ala.  fi4;^ Grafton  v.  Baltimore  d  O.B.  Co.  21i 
Fed.  Rep.  809,  17  Am.  &  E^g.  R.  R.  Cas.  200. 

Gkneral  and  incidental  benefits  that  come  to. 
all  alike,  either  on  the  particular  street  or  out- 
side, are  not  to  be  regarded  in  determining  the 
amount  of  actual  in junr. 

Sullivan  v.  North  Hudson  County  B,  Co.  6t 
N.  J.  L.  618.  40  Am.  &  Eng.  R.  R.  Cas.  826 
Cliicago  d  E.  B.  Co.  v.  Blake,  2  West.  Rep. 
816, 116  111.  168,  24  Am.  &  Eng.  R.  R.  Cas. 
291;  Pittsburg  B.  d  B.  B.  Co.  v.  McChskey,  1 
Cent.  Rep.  619.  110  Pa.  486.  23  Am.  &  Eng.. 
R.  R  Cas.  88;  Chicago,  K.  d  N.  R  Co.  v., 
Wiebe,  26  Neb.  642.  86  Am.  &  Eng.  R.  R.  Cas. 
644;  Grafton  d  G.  B.  Co.  v.  Foreman,  24  W. 
Va,  662,  20  Am.  (&  Eng.  R  R  Cas.  228;  Chi- 
cago, P.  d  St.  L.  B.  Co.  V.  Aldrich,  184  111. 
9,  44  Am.  &  Eng.  R  R  Cas.  118,  noU;  Whitely- 
V.  Mississippi,  W.  P.  d  B.  Co.  38  Minn.  628„ 
86  Am.  &  Enff.  R  R  Cas.  626,  and  cases  cited 
in  note,  pp.  6%,  629. 

If  plaintiff  was  entitled  in  this  action  to  re- 
cover damages  claimed  in  the  com.pIaint,  the 
smoke,  rumbling,  shaking,  or  noise  incident 
to  the  operation  of  the  railroad  in  the  avenue 
were  all  circumstances  to  be  considered  by  a 
jurv  in  so  far  as  they  affected  the  market  value^ 
of  the  lot  in  assessing  the  plaintiff's  damfiges. 

Hooper  v.  Samnnah  d  M.  B.  Co.  69  Ala.  584: 
Wilson  V.  Bes  Moines,  0.  d  S.  R  Co.  67  Iowa, 
509;  Little  Rock,  M.  B.  d  T.  B.  Co.  v.  AUen^ 
41  Ark.  481;  Gainesville,  H.  d  W.  B.  Co.  v. 
HaU,  9  L.  R  A.  298,  78  Tex.  169, 44  Am..  & 
Eng.  R.  R.  Cas.  61 ,  and  cases  in  note. 

Walker*  J.,  delivered  the  opinioo  of  the 
court: 

This  was  an  action  to  recover  damages 
caused  to  the  plaintiffs'  lot  near  the  city  of 
Birmingham  by  the  construction  of  an  em- 
bankment for  the  track  of  the  defendant's 
railroad  in  the  street  or  highway  upon  which 
the  lot  abutted.  It  was  alleged  in  the  com- 
plaint, and  there  was  evideuee  tending  to 
show,  that  the  defendant  is  a  corporation 
clothed  with  the  right  to  call  iato  exercise  the 
power  of  eminent  domain,  and  authorized  by 
Its  charter  to  build  its  railroad  along  the  street 
or  highway  in  question,  and  thai,  without  the- 
consent  of  the  plaintiffs  and  without  making 
them  compensation,  it  built  iti&  lailroed  upoi^ 
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a  mi  or  embankmeDt  made  in  front  of  the 
plaintiffs'  lot,  and  thereby  obstructed  the  in- 
gress and  egress  to  and  from  such  lot,  and 
otherwise  injured  it.  The  averments  and 
proof  show  that  a  corporation  invested  with 
the  privilege  of  taking  private  property  for 
public  use  has,  in  the  construction  of  its  works, 
injured  such  property  without  first  paying 
compensation  for  such  injury.  This  consti- 
tutes a  violation  of  the  rights  secured  by  sec- 
tion 7  of  article  14  of  the  Constitution  of 
Alabama.  For  the  redress  of  such  a  wrong 
an  action  at  law  lies.  The  jurisdiction  of  a 
court  of  equity  to  prevent  the  commission  of 
such  a  wrong  is  not  based  upon  the  absence 
or  inadequacy  of  let^l  remedies  for  the  recov- 
ery of  damages  for  the  wrong  when  it  has 
been  consummated.  The  recognized  equitable 
remedies  may  find  support  upon  either  of  two 
grounds:  (1)  Upon  the  special  jurisdiction  of 
courts  of  equity  to  confine  corporations  to  the 
exercise  of  the  powers  conferred  upon  them 
by  law;  and  (2)  upon  the  inadequacy  of  legal 
remedies  to  protect  the  constitutional  right  in 
its  entirety,  courts  of  law  being  unable  to 
compel  the  payment  of  compensation  to  the 
property  owner  before  his  property  is  taken, 
injured,  or  destroyed.  Columbus  &  W,  R.  Co. 
V.  WWierouf,  82  Ala.  190;  East  cfe  West  R  Co. 
v.  East  Tennessee,  V.  df  G,  R,  Co.  75  Ala.  275. 

The  property  owner,  however,  mav  fail  to 
avail  himself  of  the  preventive  equitable  reme- 
dies, and  rely  upon  bis  action  at  law  for  the 
redress  of  the  wrong  after  it  has  been  com- 
mitted. If  his  land  has  been  taken  without 
his  consent,  and  without  having  been  duly 
ac(^uired  by  condemnation  proceedings,  he  can 
mam  tain  ejectment  for  its  recovery.  Hooper 
V.  J^ew  Orleans  &  S.  R.  Co.  78  Ala.  218;  ^ew 
Orleans' dk  *S.  R.  Co.  d:  Imp.  Asso.  v.  Jones,  68 
Ala.  48. 

If  his  property  has  not  been  so  taken,  but 
has  been  injured  by  the  construction  of  the 
defendant's  works,  he  may  sue  at  law  to  re- 
cover damages  for  such  injury.  Jones  v.  Kew 
Orleans  dk  S.  R.  Co.  d  Imp.  Asso.  70  Ala.  227. 

Such  actions  have  been  maintained  in  this 
court  without  question,  and  we  are  unable  to 
discover  any  reasonable  ground  upon  which 
the  right  to  maintain  them  can  be  controverted. 
Alabama  M.  R,  Co.  v.  Coskry  (Ala.)  9  So.  Rep. 
202;  Alabama  M.  R,  Co.  v.  Williams,  Id.  203; 
Evans  v.  Savannah  &  W.  R.  Co.  90  Ala.  54; 
City  Council  of  Montgomery  v.  7'ownsend,  80 
Ala.  489;  City  Council  of  Montgomery  v.  Mad- 
doJ-,  89  Ala.  181. 

The  property  owner  may  waive  formal  con- 
demnation proceedings,  and  yet  recover  such 
damages  as  he  may  suffer  in  his  property  by 
reason  of  the  buildiug  of  the  railroad  upon  or 
near  it.  Little  Roek  dt  Ft.  8.  R.  Co.  v.  Mr- 
Gehee,  41  Ark.  202;  United  States  v.  Great 
Falls  Mfg.  Go.  112  U.  8.  645,  28  L.  ed.  846; 
Cohen  v.  St.  Louis,  Ft.  S,  d  W,  R.  Co.  34  Kan. 
158. 

A  claim  in  the  complaint  of  damages  which 
the  plaintiffs  are  not  entitled  to  recover  in  this 
action  does  not  impair  the  right  to  maintain 
the  suit.  A  demurrer  to  a  complaint  which 
states  a  good  cause  of  action  is  not  the  proper 
mode  of  evoking  a  decision  of  the  court  as  to 
the  rule  to  govern  in  the  admeasurement  of 
damages  for  die  injury  alleged.     Kennon  v. 
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Western  U.  Teleg.  Co.  (Ala.)  9  So.  Rep.  200; 
Carl  V.  Sheboygan  d  F,  du  L.  R,  Co.  46  Wis. 
625. 

There  was  no  error  in  overruling  the  de- 
murrers to  the  complaint 

The  principal  contention  in  the  case  is  upon 
the  ruhngs  of  the  trial  court  on  the  question 
of  the  measure  of  damages.  The  appellant 
insists  that  the  plaintiffs  could  not  be  entitled 
to  recover  prospective  damages,  that  thev  were 
treating  the  obstruction  complained  of  as  a 
nuisance,  and  that  in  an  action  for  the  injury 
caused  thereby  their  recovery  could  not  go  be- 
yond the  damages  sustained  prior  to  the  com- 
mencement of  the  suit.  In  the  Alabama  cases 
against  municipal  corporations,  the  measure  of 
damages  for  injury  caused  to  abutting  prop- 
erty bv  changes  in  the  grades  of  streets  or 
sidewalks  has  been  stated  to  be  the  difference 
in  the  market  value  of  the  property  before  and 
after  the  act  complained  of.  City  Council  of 
Montgomery  v.  Maddox,  89  Ala.  18  i;  City 
Council  of  Montgomery  v.  Townsend,  80  Ala. 
489. 

The  appellant  contends  that  those  authori- 
ties are  not  applicable  here.  It  is  true  that 
the  rule  contended  for  by  the  appellant  is 
supported  bv  the  decisions  in  several  states. 
In  Uline  v.  ifew  York  Cent,  d  H.  R.  R.  Co.  101 
N.  Y.  98,  2  Cent.  Rep.  116,  the  suit  was  bv  an 
abutting  owner  to  recover  damages  sustained 
from  the  construction  of  a  railway  in  the  street 
fronting  his  premises,  and,  after  a  full  consid- 
eration of  the  question  of  the  measure  of  dam- 
ages, it  was  held  that  the  plaintiff  could 
recover  only  temporary  damages;  that  is,  such 
damages  as  have  been  sustained  up  to  the  com- 
mencement of  the  action.  This  ruling  has 
been  adhered  to  in  later  cases  arising  in  that 
court,  and  some  other  courts  have  reached 
similar  conclusions.  Carl  v.  Sluboygan  d  F 
du  L.  R.  Co.  46  Wis.  625;  6  Am.  &  Eng. 
Encyclop.  Law.  595,  note  4. 

There  are  evidences  in  the  later  New  York 
cases  that  that  court  has  not  remained  satisfied 
with  the  decisions  in  the  Uline  Case.  The  in- 
conveniences which  have  been  developed  in 
the  attempts  to  adhere  to  that  ruling  have, 
however,  been  obviated,  in  a  great  measure, 
by  encouraging  such  shifts  as  permitting  dam- 
ages for  permanent  inpury  to  property  to  be 
assessed  in  such  cases  if  the  defendant  failed 
to  invoke  the  benefit  of  the  decision  against  the 
propriety  of  this  course,  thus  allowing  the 
rule  as  to  the  measure  of  damages  to  be  deter- 
mined by  the  acquiescence  of  the  parties, 
rather  than  by  the  law;  or  by  allowing  a 
judgment  for  past  loss  of  rentals,  and  in  the 
same  case  granting  an  injunction  restraining 
the  further  operation  and  maintenance  of  the 
road,  unless  the  defendant  paid  a  certain  sum 
equal  to  the  amount  of  depreciation  in  the 
value  of  the  property,  as  for  a  permanent  ap- 
propriation. Pond  V.  Metropolitan  Elev.  R.  Ct>. 
112  N.  Y.  386;  3  Sed^w.  Dam.  8th  ed.  46^-476. 
where  there  is  a  review  and  criticism  of  the 
New  York  cases. 

The  principal  reasons  suggested  for  limiting 
the  recovery  in  a  case  like  this  one  to  the  dam- 
ages sustained  up  to  the  commencement  of  the 
suit  are  (1)  that  when  the  defendant  has  naid 
the  permanent  damages  it  should  have  a  clear 
title  to  the  property  taken,  and  such  title  can- 
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not  be  acquired  as  a  result  of  a  JudgmeDt 
^gaiDst  it  in  an  action  for  trespass  or  for  a  nui- 
sance; and  (2)  that  tlie  person  injured  by  a 
nuisance  may  have  it  abated,  and  it  would  be 
unjust  to  allow  the  plaintiff  to  recover  damages 
for  the  permanent  mjury  caused  to  his  prop- 
erhr  by  the  nuisance,  and  still  retain  the  right 
to  oring  subsequent  actions  for  damages  cauied 
bj  a  continuance  of  the  nuisance,  and  also  the 
nght  to  have  the  nuisance  itself  abated  at  any 
time.    The  first  of  these  reasons  can  have  no 
weight  on  this  case.    The  counsel  for  the 
plaintiffs  expressly  waived  the  right  to  recover 
<x)mpensation   for   the  property   which  was 
taken  by  the  defendant.    The  claim  was  for 
damages  for  the  injury  to  the  lot  abutting  on 
the  street  where  the  obstruction  was  made. 
The  plaintiffs'  entire  claim  would  be  satisfied 
by  the  payment  of  damages.    If  the  defendant 
liad  had  those  damages  assessed  in  condemna- 
tion proceedings,  it  would  have  acquired  no 
title  to  the  injured  property.    It  is  no  obieclion 
to  a  judgment  for  the  whole  damages  in  this 
case  that  the  defendant  does  not  thereby  get 
title  to  property  which  it  has  not  taken,  and 
which  It  does  not  seek  to  acquire.     When 
•compensation  has  been  made  to  the  plaintiffs 
for  the  injury  to  their  property,  they  can  no 
longer  disturb  the  defendant  on  that  account. 
The  other  reason  suggested  implies  that  the 
obstruction  complained  of  must  be  treated  as 
nn  abatable  nuisance.    It  was  not  so  treated  in 
this  case.    There  is  nothing  in  the  complaint 
or  in  the  evideuce  to  indicate  that  the  embank- 
ment or  fill  was  constructed  otherwise  than  as 
the  defendant  would  have  been  authorized  to 
construct  it  if  the  damages  occasioned  thereby 
to  the  plaintiffs'  property  had  been  first  assessed 
and  paid.    If  the  injury  was  such  that  final 
<K>mpensation  therefor  could  have  been  made 
in    condemnation   proceedings,  its  character 
was  not  changed  by  the  fact  that  such  pro- 
ceeding were  not  resorted  to.    There  is  no 
magic  in  such  proceedings  to  compel  a  resort 
thereto  in  order  to  obtain  an  assessment  of 
•damages  for  an  injury^  the  full  damages  from 
which   in    any   other  proceeding   would  be 
regarded  as  legally  unascertainable  or  as  inca- 
ps^ble  of   recovery.    Damages  which  can  be 
assessed  in  condemnation  proceedings  can  be 
assessed  just  as  well  in  an  ordinary  action  at 
law.    It  is  not  perceived  why  the  payment  of 
the  damages  awarded  on  a  formal  condemna- 
tion could  be  any  more  effectual  to  prevent  the 
maintenance  of  subsequent  suits  by  the  prcp- 
«rtv  owner   than  would  the  payment  of  a 
judgment  of  a  court  of  law  for  damages  for 
«xactl^  the  same  injunr.    The  grievance  of  the 
plaintiffs  is  that  they  have  not  been 'paid  for 
the' injury  caused  to  their  lot.    That  claim  can 
be  fully  satisfied  by  payment  of  a  judgment 
for  damages.    There  is  nothing  to  Indicate  that 
the  maintenance  in  its  present  condition  of  the 
^ructure  erected  by  the  defendant  in  front  of 
the  plaintiffs'  lot  will  furnish  them  with  any 
legal  cause  of  complaint  after  they  shall  have 
been  paid  for  the  injury  to  their  property. 
The  plaintiffs'  entire  cause  of  action  can  be 
disposed  of  just  as  effectually  in  this  suit  as  in 
any  other  form  of  proceeding.    If  the  struct- 
ure in  question  is  of  a  permanent  character, 
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its  existence  and  continuance  in  its  present 
condition  constitute  but  one  wrong.  Future 
and  past  damages  on  account  of  it  are  attribu- 
table to  but  one  cause.  To  allow  successive 
suits  for  the  recovery  of  such  damages  in 
parts  would  amount  to  giving  several  causes 
of  action  for  a  single  tort.  This  would  be  in 
violation  of  the  principle  that  fresh  damage, 
without  a  fresh  injury,  does  not  authorize  a 
second  or  subsequent  action.  That  cases  like 
the  present  one  come  within  this  principle  is 
the  generally  accepted  view.  The  New  York 
rule  of  damages  recoverable  at  law  has  not 
prevailed  in  analogous  cases  decid^  in  other 
jurisdictions.  I^ew  York  Elev.  R,  Co.  v.  Fifth 
Nat,  Bank,  135  U.  S.  432,  34  L.  ed.  281. 

In  aBHen  v.  Pennsylm?iia  8.  V,  B.  Co.,  119 
Pa.  184,  11  Cent.  Rep.  679,  the  action  was  for 
damages  to  property  caused  by  excavations 
made  along  the  street  upon  which  the  proper- 
ty abutted.  It  was  held  that  the  injury  was 
single  and  indivisible,  and  that  the  damages 
could  not  be  severed.  In  Fowle  v.  New  Haven 
db  N,  B.  Co.,  112  Mass.  884.  17  Am.  Rep.  106, 
it  was  held  that  the  plaintiff  could  recover  for 
prospective  as  well  as  past  injury  caused  by 
the  construction  of  a  roadbed  m  such  a  man- 
ner as  unnecessarily  to  turn  the  current  of  a 
stream  against  his  land  and  wash  away  his 
soil.  In  Chicago  db  E.  I.  B.  Co.  v.  Loed,  118 
111.  208,  5  West.  Rep.  887,  it  was  decided  that 
for  taking  or  injuring  land  bv  the  permanent 
structures  of  a  railroad  there  should  be  but  one 
response  in  damages.  The  reasonable  rule  on 
the  subject,  and  tne  one  which  is  maintained 
by  the  preponderance  of  the  authorities,  is 
that,  where  permanent  structures  are  erected 
so  as  to  cause  a  depreciation  in  value  of  ad- 
jacent or  contiguous  realty,  the  injured  party 
may,  and  therefore  must,  recover  compensa- 
tion in  one  action  for  the  entire  loss,  (1  Sedi;w. 
I  Dam.  8th  ed.  g  95;  5  Am.  &  £ng.  Encyclop. 
Law,  20;  Indiana,  B.  db  W.  B.  Co.  v.  EberU, 
110  Ind.  542,  9  West.  Rep.  206.  59  Am.  Rep. 
225;  North  Vernon  v.  Voegler,  108  Ind.  814,  1 
West.  Rep.  566;  Troy  v.  Cheshire  B.  Co.  28  N. 
H.  88,  55  Am.  Dec.  177.)  and  that  the  damages 
in  such  a  case  are  to  be  measured  by  the  depre- 
ciation in  the  market  value  of  the  property 
caused  by  the  structure  in  question  (8  Sedgw. 
Dam.  414).  The  result  is  that  the  rule  as  to 
the  measure  of  damages  which  has  been  stated 
in  the  Alabama  cases  against  municipal  corpo- 
rations for  similar  injuries  to  property  is 
equally  applicable  here.  The  charges  given 
by  the  trial  court  on  the  question  of  the  meas- 
ure of  damages  are  in  harmony  with  the  rule 
above  announced.  The  charges  upon  that  sub- 
ject which  were  requested  by  the  defendant, 
and  refused  by  the  court,  were  to  the  effect 
that  prospective  damages  were  to  be  excluded. 
As  the  evidence  tendM  to  show  that  the  ob- 
struction complained  of  is  of  a  peripanent 
character,  causing  permanent  injury  to  plain- 
tiffs' lot,  those  charges  were  properly  reiused. 
The  rulings  of  the  court  involving  other  ques- 
tions, though  assigned  as  errors,  were  not  in- 
sisted upon  in  the  argument  for  the  appellant^ 
and  for  that  reason  will  not  be  considered. 

Affirmed. 
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A  physical  examtnatton  before  trial  of 

a  party  to  a  civil  aotlon  cannot  be  compelled  by 
a  court  in  the  abflenoe  of  a  statutory  enactment. 

(December  1, 1891.) 

APPEAL  by  defendant  from  an  order  of  the 
General    Term   of   the   Supreme  Court. 
Fourth  Department.  aflSrming  an  order  of  a 
Special  Term  for  Chemung  County  denying  a 
motion  for  an  order  directing  the  plaintiff  to 
submit  before  trial  to  a  physical  examination 
by  physicians  to  be  appointed  by  the  court,  for 
the  purpose  of  enabling  defendant  to  ascertain 
the  extent  of  injuries  for  ^hich  he  brought 
suit  to  recover  damages.    Affirmed. 
The  fact  ft  sufficiently  appear  in  the  opinion. 
Hr.  Robert  T.  Turner,  for  appellant: 
The  court  erred  in  holding  it  had  not  the 
power  or  authority  to  grant  an  order  to  compel 
a  personal  examination  of  the  plaintiff. 


That  the  court  has  power  to  order  such  an 
examination,  the  folio  wing  cases  established: 

Wahh  V.  Savre,  62  How.  Pr.  834;  Beckwitk 
V.  New  York  Cent,  R  Co,  64  Barb.  299;  Detan- 
bagh  V.  Detanhagh,  5  Paige.  554,  3  L.  ed.  b27;. 
Newell  V.  Newell,  9  Paige,  25,  4  L.  ed.  596. 

Cases  in  other  states  holding  such  power 
exists  are  as  follows: 

8chrosder  v.  Chicago,  R,  I,  d  P,  R,  Co.  47  Iowa, 
375;  Miami  &  M,  Tump,  Co,  v.  Baily,  37  Ohio 
St.  104;  WhiU  V.  Milwaukee,  City  R,  Co,  61 
Wis.  686,  50  Am.  Rep.  154;  i^taU'v,  Ah  Cliuey, 
14  Nev.  79,  33  Am.  Rep.  580;  Hatfield  v.  iyt, 
Pavl  <fc  V,  R,  Co,  83  Minn.  180;  State  v, 
Graham,  74  N.  C.  646,  21  Am.  Rep.  493;. 
Walker  v.  State,  7  Tex.  App.  245, 32  Am.  Rep. 
595;  Sioux  City  A  P,  R  Co,  v.  Finlayson,  16 
Neb.  578,  49  Am.  Rep.  724;  Kinneyy,  Spring- 
Held,  35  Mo.  App.  97;  QaUsburg  v.  Benedict,  22 
111.  App.  Ill;  Hess  v.  La^e  Shore  db  M,  S.  R. 
Co,  7  Pa.  Co.  Ct.  Rep.  665. 

Mr.  Andrew  Hamilton,  with  Mr.  Jacob 
Schwarts,  for  respondent: 

Examinations  have  been  ordered  in  certain 
exceptional  instances  where  the  question  of 
conjugal  impotence  and  like  issues  were  raised. 
The  power  as  exercised  there  rested  on  the 


NOTE.~Power  to  comneHvlainti^  in  a  suit  to  tubmit 
to  a  phjfiiccu  examinaticn. 

In  ease  of  suits  for  annulment  ofmarriaae. 

In  a  suit  for  the  annulment  of  a  marriage  on  the 
frround  of  impotence  a  court  of  chancery  has  power 
to  compel  the  parties  to  submit  to  a  surgrical  exam- 
ination whenever  it  is  neoeasary  to  asoertain  facts 
which  are  essential  to  the  proper  decision  of  the 
causes.  Devanbagh  v.  Devanbaffh,  6  Paige,  66i,  8 
L.ed.887. 

8o  in  a  suit  for  the  annulment  of  a  marriage  on 
the  ground  of  malformation  or  abnormal  physical 
proportions  amounting  to  physical  inability  on  the 
part  of  the  male,  the  court  may  order  a  personal 
examination  by  physicians  or  matrons  of  the  plain- 
tur.    Anonymous,  7  L.  R.  A.  425, 89  Ala.  291. 

8o  where  plaintiff  sued  to  be  restored  to  conjugal 
rights  and  bis  wife  alleged  his  impotence,  the  court 
appointed  examinere  to  ascertain  the  truth  of  her 
allegations.    C.  v.  C.  8S  L.  J.  Mat.  12. 

It  seems  that  in  a  suit  by  a  woman  for  annul- 
ment of  marriage  on  the  ground  of  impotence 
there  must  be  a  report  by  sworn  medical  inspect- 
ors as  to  her  state.  Stagg  v.  Edgecombe,  82  L.  J. 
Mat.  168. 

8o  in  a  case  for  divorce  on  the  ground  of  the  im- 
potence of  the  husband,  examiners  were  appointed 
for  both  parties.    B.  v.  C.  32  L.  J.  Mat.  136. 

But  in  B.  V.  L.,  16  Week.  Bep.  943,  In  a  suit  for  an- 
nulment of  marriage  because  of  malformation  of 
the  wife,  the  court  made  an  order  for  her  inspec- 
tion without  ordering  the  husband  to  submit  to  in- 
spection. 

In  civil  suits  generaUy, 

Blackstone  states  (8  C!om.  882)  that  upon  an  ap- 
peal of  mayhem  where  the  issue  Joined  is  whether 
it  is  mayhem  or  no  mayhem  this  shall  be  decided  by 
the  court  upon  inspection,  for  which  purpose  they 
may  call  in  the  assistance  of  surgeons.  The  decis- 
ions upon  this  subject  are  collected  in  2  Rolle,  Abr. 

ms. 

This  seems  to  be  the  closest  analogry  to  be  found 
in  the  common  law  to  a  compulsory  physical  ex- 
amination of  plaintiff,  as  practiced  by  some  of  the 
courts  of  to-day.   The  appeal  of  mayhem  was  abol- 
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Ished  by  Stat.  59  Geo.  III.,  chap.  46,  and  there  is 
not  a  suflBcient  description  of  its  object  and  pro- 
cedure in  the  books  at  our  command  to  demon- 
strate the  closeness  or  remoteness  of  the  analogy. 

Upon  the  question  of  the  right  of  defendant  to 
demand  and  the  power  of  the  courts  to  enforce  a 
surgical  examination  of  plaintiff's  person  either 
before  or  during  the  trial  the  decisions  are  in 
hopeless  conflict. 

Doubtless  a  majority  of  the  courts  which  have- 
expressed  an  opinion  upon  the  question  are  in 
favor  of  recognizing  the  existence  of  such  right 
and  power,  but  that  the  weight  of  authority  is  in 
favor  of  it  may  be  questioned. 

The  leading  cases  in  favor  of  the  power  are  Walsh 
V.  Sayre,  62  How.  Pr.  884,  and  Schrceder  v.  Chicago, 
R.  I.  &  P.  K.  Ck).  47  Iowa,  876;  against  it,  Kotierts  v^ 
Ogdensburg  &  L.  C-  B.  Go.  28  Hun,  164,  and  Union 
Pac.  R.  Co.  V.  Botaf  ord,  141 U.  S.  250,  86  L.  ed.  784. 

DedsUms  as  to  power  to  order  examination  before 

triaL 

The  earliest  expression  on  the  question  appeare- 
to  have  been  in  1866,  when  there  is  a  dictum  of  the- 
New  York  Supreme  Ck)urt  that  in  an  action  to  re- 
cover damages  for  personal  injuries  arising  from 
negligence  it  is  not  erroneous  for  the  judge  to 
charge  the  Jury  that  the  defendant  had  it  in  his- 
power  to  examine  the  actual  condition  of  the  plain- 
tiff before  trial,  and  that  if  he  relused  to  permit 
an  examination  the  defendant  might  prove  it  on 
the  trial.  Beckwith  v.  New  York  Gent.  R.  Ck).  64 
Barb.  29R. 

In  1868  it  was  decided  that  in  an  action  for  mal- 
practice against  a  surgeon  to  recover  damages  for 
alleged  unskillful  operation  upon  the  body  of 
plaintiff  the  court  has  power  on  the  application  of 
defendant  to  order  plaintiff  to  submit  to  a  physical 
examination  by  skillful  and  competent  physlciana 
named  by  defendant  under  direction  of  a  referee 
appointed  by  the  court  for  that  purpose.  Walsh 
V.  Sayre,  62  How.  Pr.  834. 

The  Special  Term  of  the  New  York  Court  of  Com- 
mon Pleas  held  in  Shaw  v.  VanRensselaer,  60  How. 
Pr.  143,  that  after  issue  joined  defendant  may  ex- 
amine plaintiff  as  to  the  extent  of  his  injuries  and. 
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special  nature  of  the  actions.  Tbe  reason  for 
its  exercise  there  has  no  application  to  cases 
like  the  one  at  bar. 

There  is  no  authority  to  compel  a  plaintiff 
in  a  case  of  this  nature  to  exhibit  his  person  for 
examination  bybis  adversaries. 

Neuman  v.  Tfiird  Ate.  R.  Co,  18  Jones  &  S. 
412;  Roberts  v.  Ogdensburgk  eft  L.  C,  B,  Co.  29 
Hun,  154;  Elfers  v.  Woolley,  116  N.  Y.  294; 
Me8wyny  v.  Broadway  &  S.  A.  R.  Co.  27  N. 
Y.  8.  R.  868. 

Andrews*  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  presented  by  this  record  is 
whether  the  supreme  court  has  power,  in  ad- 
vance of  the  trial  of  an  action  for  a  personal 
and  physical  injury,  to  compel  the  plaintiff, 
on  an  application  made  in  behalf  of  the  defend- 
ant, to  submit  to  a  surgical  examination  of 
his  person  by  surgeons  appointed  by  the  court, 
with  a  view  of  enabling  them  to  testify  on  the 
trial  as  to  the  existence  and  extent  oi  the  al- 
leged injury.  The  question  is  not  new  in  the 
courts,  although,  so  far  as  we  know,  it  was 
first  presented  in  1868,  before  a  judge  of  the 
New  York  superior  court  at  special  term,  in 
the  case  of  WaUh  v.  8ayre,  52  How.  Pr.  834, 
who  affirmed  the  existence  of  the  power.  The 
contrary  was  held  by  the  General  Term  of  the 


Third  Department  in  Roberta  v.  Ogdentiburgh  & 
L.  C.  R.  Co.  29  Hun.  154.  In  1877  the  Supreme 
Court  of  Iowa,  in  the  case  of  Schrosder  v.  Chi- 
cago, R.  I.  &  P.  R,  Co.  47  Iowa,  375,  sustained 
the  doctrine  that  the  court  had  an  inher- 
ent jurisdiction  to  grant  a  compulsory  order 
that  the  plaintiff  submit  to  such  examinat4on, 
and  this  decision  has  been  followed  by  the 
courts  of  several  of  the  western  and  southern 
states,  and  in  others  the  power  has  been  denied. 
The  same  question  was  considered  in  the  United 
States  Supreme  Court  in  the  recent  case  of 
Union  Pac.  R.  Co.  v.  Bottford,  141  U.  S.  250, 
85  L.  ed.  734,  decided  in  May,  1891,  and  the 
court  (two  judges  dissenting)  decided  adversely 
to  the  claim  that  the  court  had  power  to  com- 
pel such  examination.  Tbe  opinions  of  the 
several  courts  which  have  passed  upon  the 
question  present  verv  fully  the  considerations 
bearing  upon  it.  VVe  concur  with  the  view 
taken  by  the  supreme  court  of  the  State  and 
the  Supreme  Court  of  the  United  States,  and 
we  can  add  very  little  to  the  full  discussion  to 
be  found  in  the  opinions  of  those  courts.  The 
powers  of  courts  are  either  statutory  or  those 
which  appertain  to  them  by  force  of  the  com- 
mon law,  or  they  are  partly  statutory  and  partly 
derived  from  immemorial  usage,  which  latter 
constitutes  their  inherent  juriSliction.  They 
are  organized  for  the  protection  of  public  and 


may  obtain  from  the  oourt  the  aid  of  physicians  to 
discover  by  an  inspectioii  of  the  plain  tiff  ^s  person 
what  marks  of  a  permanent  character  were  left  by 
the  accident  upon  plalntUTs  body. 

That  court  afterwards  granted  such  an  order. 
Osborn  v.  Manhattan  R.  Co.  5  Weekly  Law.  Bull.  8. 

Plaintiff  may  be  required  by  the  court  upon 
proper  application  therefor  made  by  defendant  to 
submit  his  person  to  an  examination  for  the  pur- 
pose of  ascertaining  the  character  and  extent  of 
his  injuries.  Schroeder  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  47  Iowa,  875. 

Where  plaintiff  claims  damages  by  reason  of  an 
alleged  spinal  injury  received  through  defendant's 
negligence,  such  injuries  being  latent  in  their  nat- 
ure, the  court  will,  on  defendant's  application,  or> 
der  plaintiff  to  su  bmit  to  examination  by  inspection 
by  medical  experts  produced  on  tbe  part  of  de- 
fendant. Hess  V.  Lake  Shore  &  M.  S.  R.  Co.  7  Pa. 
Co.  Ct  Rep.  566. 

It  is  within  the  discretion  of  the  trial  court  to  re- 
quire plaintiff,  suing  for  a  physical  injury  alleged 
to  be  permanent,  to  submit  to  an  examination  by 
competent  physicians  at  the  instance  and  at  the 
expense  of  the  defendant  in  the  action,  to  ascer- 
tain the  nature,  extent,  and  probable  duration  of 
the  injury,  so  as  to  afford  means  of  proving  the 
same  at  the  trial.  Richmond  ft  D.  R.  Co.  v.  Chil- 
drees.  3  L.  R.  A.  806, 8S  Ga.  719. 

On  the  other  hand,  in  1888  the  New  York  supreme 
court  after  a  careful  consideration  of  the  question 
and  review  of  the  cases,  reached  the  conclusion 
that  the  court  has  no  power  to  order  plaintiff  to 
submit  before  trial  to  a  physical  examination  at 
the  instance  of  the  defendant  to  ascertain  the  ex- 
tent of  the  damages  received.  Roberts  v.  Ogdens- 
burgh  ft  L.  C.  R.  Co.  29  Hun,  154. 

That  decision  has  since  been  followed  in  that 
8tate.  Neuman  v.  Third  Ave.  R.  Co.  18  Jones  ft  S. 
412;  Savage  v.  Murray,  March  Spec.  Term  Brooklyn 
City  Ct.  1889. 

[n  an  action  for  slander,  the  alleged  publication 
being  that  plaintiff,  an  unmarried  female,  was  un- 
chaste and  that  she  had  become  pregnant  and  had 
procured  an  abortion,  an  order  requiring  her  to 
submit  her  person  to  a  medical  examination  for 
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the  purpose  of  furnishing  evidence  under  defend- 
ant's plea  of  justification,  was  properly  refused. 
Kern  v.  Bridwell.  119  Ind.  226. 

In  Union  Pac.  R.  Co.  v.  Botsford,  141  U.  S.  2S0,  35 
L.  ed.  734,  1891,  the  Supreme  Court  of  the  United 
States  went  into  the  question  very  fully,  and,  after 
considering  most  of  the  cases  then  reported  on  the 
subject,  decided  that  in  civil  actions  for  an  injury 
to  the  person  the  court  on  application  of  defendant 
and  in  defense  of  tbe  trial  has  no  legal  right  or 
power  to  order  the  plaintiff  without  his  or  her  con- 
sent to  submit  to  a  surgical  examination  as  to  the 
extent  of  the  injury  sued  for. 

Decigiona  as  to  power  to  order  examination  at  the 

trUd, 

In  an  action  for  personal  injuries  the  court  may, 
in  a  proper  case,  at  the  trial,  direct  the  plaintiff  to 
submit  to  a  personal  examination  by  physicians  on 
behalf  of  defendant.  White  v.  MUwaukee  City  R. 
Co.  61  Wis.  586, 50  Am.  Rep.  154. 

Where  plaintiff  in  an  action  for  damages  for  per- 
sonal injuries  alleges  that  they  are  of  a  permanent 
nature  defendant  is  entitled  as  a  matter  of  right  to 
have  the  opinion  of  a  surgeon  upon  his  condition, 
based  upon  personal  examination;  and  the  court 
may,  upon  demand  of  defendant,  compel  plaintiff 
to  submit  to  it.  Where  the  evidence  of  experts  is 
already  abundant  the  court  must  exercise  a  dis- 
cretion in  compelling  or  refusing  the  examination 
which  is  subject  to  review  in  case  of  abuse.  Sibley 
V.  Smith,  46  Ark.  275, 65  Am.  Rep.  584. 

In  an  action  for  damages  for  a  personal  injury 
to  the  eyes,  the  plaintiff  having  testified,  and  no 
medical  expert  having  testified,  the  court  may 
order  the  plaintiff  to  submit  to  an  examination  by 
a  competent  expert.  Atchison,  T.  ft  8.  F.  R.  Co.  v. 
Thul,  29  Kan.  466,  44  Am.  Rep.  659. 

In  contrast  with  the  above  are  the  following: 

In  a  suit  to  recover  damagres  for  injuries  to  plain- 
tiff's  eyes  the  court  has  no  power  to  compel  the 
plaintiff  to  submit  his  eyes  to  the  examination  of  a 
phjTsiclan  in  the  presence  of  the  Jury.  Parker  v. 
Enslow,  IQS  ni.  272,  40  Am.  Rep.  588. 

The  proposal  in  a  damage  suit  to  have  two  sur- 
geons called  in  during  progress  of  the  trial  to  ex-' 
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private  rights  and  the  enforcement  of  remedies. 
Presumptively,  therefore,  whatever  Judicial 
procedure  is  essential  to  enable  courts  to  exer- 
cise their  function  is  authorized.  Tbe  maxim 
that  there  is  no  right  without  a  remedy  justi- 
fied the  courts,  in  the  earlier  periods  of  the  com- 
mon law,  in  inventing  writs  and  modes  of 
procedure  adapted  to  present  for  adjudica- 
tion in  proper  form  every  question  of  judicial 
cognizance.  The  powers  and  iurisdiction  of 
the  courts  of  common  law.  ana  chancery  in 
England  are  to  be  found  in  the  English  statutes, 
ana  in  the  rules,  precedents,  decisions,  and 
procedure  of  the  courts.  The  power  which 
the  courts  actually  exercised,  supplemented  by 
statutory  powers,  constitutes  in  a  general  sense 
their  jurisdiction.  Upon  the  organization  here 
of  the  federal  and  state  governments,  courts 
were  constituted,  and  in  this  State  they  suc- 
ceeded to  the  powers  theretofore  exercised  by 
the  courts  of  law  and  chancery  in  England  so 
far  as  they  were  applicable  to  our  situation.  It 
is  a  significant  fact  that  not  a  trace  can  be 
found  in  the  decisions  of  the  common-law 
courts  of  England,  either  before  or  since  the 
Revolution,  of  the  exerdse  of  a  power  to  com- 
pel a  party  to  a  personal  action  to  submit  his 
person  to  examination  at  the  instance  of  the 
other  party.  If  the  power  existed,  it  is  diffi- 
cult to  suppose  that  it  would  not  have  been  fre- 


quently invoked.  Actions  for  assault  and 
battery,  for  injuries  arising  from  negligence, 
and  generally  lor  personal  torts,  were  among 
the  most  common  known  to  the  law,  and  yet, 
so  far  as  we  can  discover,  in  no  case  was  it 
supposed  or  claimed  that  the  court  was  armed 
with  this  jurisdiction.  The  nonexercise  of  a 
power  is  not  conclusive  against  its  existence, 
but  it  is  inconceivable  that,  if  the  power  in 

?[uestion  existed,  it  should  have  been  unused 
or  centuries,  and  never  have  been  called  into 
activity.  In  two  cases  cited  by  Justice  Qnijio 
in  his  opinion  in  Union  Pac.  H.  Co.  v.  BoU- 
ford,  supra,  the  court  of  common  bench  in 
England  refused  an  order  for  the  inspection  of 
a  building,  on  the  application  of  the  plaintiff 
in  an  action  for  work  and  labor  performed  by 
him  thereon,  on  the  ground  of  want  of  power. 
Newham  v.  Tate,  1  Arnold,  244;  Turqvand  v. 
Strand  Union,  8  Dow,  201.  These  cases  tend 
to  ne^tive  the  existence  of  the  power  in  the 
English  courts,  claimed  for  our  courts  in  the 
case  at  bar.  The  only  authority  in  the  English 
common-law  courts  in  any  degree  analogous  is 
found  in  the  power  which  the  courts  of  Eng- 
land have  occasionally,  though  rarely,  exer- 
cised,— to  issue,  on  the  application  of  apparent 
heirs,  the  writ  de  ventre  svspieiendo,  to  compel 
a  widow  claiming  to  be  with  child  by  her  de- 
ceased husband  to  submit  her  person  to  exami- 


amine  plaintilT  as  to  the  extent  of  his  injuries  is 
unknown  to  the  law  and  the  oourt  has  no  power  to 
enforce  suob  order.  Loyd  v.  Hannibal  &  St.  J.  R. 
Co.  58  Mo.  609. 

An  application  made  during  the  trial  may  t>e  de- 
nied; if  desired  it  should  be  made  before  the  trial 
l)egin8.    Stewart  v.  Havens,  17  Neb.  211. 

Where  the  application  was  not  made  until  after 
the  close  of  plainttil^s  evidence  in  chief  and  the 
commencement  of  the  introduction  of  defendant's 
evidence,  and  no  reason  is  shown  for  the  delay,  the 
motion  fs  properly  refused.  Miami  &  M.  Tump. 
Co.  v.  Baily,  87  Ohio  St.  KM. 

Where  the  application  is  not  made  until  after  the 
dose  of  plalntitTs  evidence,  and  no  reason  is  shown 
for  the  delay  in  maldng  the  application,  it  will  not 
be  error  to  refuse  to  order  it,  especially  where  the 
plaintiff  offers  to  submit  to  a  private  examination 
as  soon  as  the  attendance  of  medical  experts  on 
his  behalf  can  be  secured.  Hess  v.  Lowrey,  7  L.  R. 
A.  90, 122  Ind.  22S. 

It  is  proper  for  plaintiff's  counsel  to  refuse  to  per- 
mit her  to  be  subjected  to  examination  by  physi- 
cians. McSwyny  v.  Broadway  &  S.  A.  R.  Ck).  27  N. 
T.  8.  R.  863. 

In  analogy  to  those  cases  it  has  been  held  that  on 
a  prosecution  for  the  carnal  knowledge  or  abuse  of 
a  female  child  under  ten  years  of  age  the  defend- 
ant cannot  insist  as  matter  of  right  that  she  shall 
submit  to  an  examination  of  her  person  by  medi- 
cal experts,  and  if  such  examination  can  be  com- 
pelled In  any  case  it  is  a  matter  of  judicial  discre- 
tion and  not  revisable;  the  court  stating  that  it 
may  be  well  doubted  in  cases  of  rape  and  cognate 
offenses  whether  the  oourt  has  the  power  to  make 
an  order  compelling  the  inspection  of  the  private 
person  of  a  prosecutrix  in  the  event  of  ber  refusal 
to  submit  to  such  examination.  McGuff  v.  State, 
88  Ala.  147. 

Ajyplication  of  the  rules. 

It  will  be  noted  that  although  many  courts  are 
strenuous  in  asserting  the  existence  of  the  power, 
the  instances  where  its  exercise  has  been  held  to 
be  necessary  are  rare. 

The  defendant  has  no  absolute  right  to  insist  on 
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an  examination  of  plaintiff.  Norton  v.  St.  Louis 
&  H.  R.  Ck>.  40  Mo.  App.  642. 

It  is  not  an  abuse  of  discretion  to  overrule  a 
motion  for  an  examination  of  plaintiirs  person 
when  the  application  was  made  only  one  day  be- 
fore the  cause  was  called  for  trial  and  two  days 
after  the  day  for  which  it  was  docketed.  Kinney 
V.  Springfield,  d&  Mo.  App.  97. 

Where  a  motion  to  compel  plaintiff  to  submit  to 
an  examination  is  filed  on  the  day  before  the  trial 
and  denied  at  that  time,  with  the  statement  that  if 
during  the  progress  of  the  trial  it  appeared  neces- 
sary to  ascertain  the  real  condition  of  the  plaintiff, 
such  examination  would  be  granted,  the  failure  of 
defendant  to  renew  the  motion  after  the  plaintilTlB 
testimony  was  in  will  be  an  abandonment  of  It. 
Sidekum  v.  Wabash,  St.  L.  &  P.  R.  Go.  10  West. 
Rep.  277. 98  Mo.  400. 

In  Owens  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Go.  96 
Mo.  109,  the  trial  court  overruled  a  motion  to  re- 
quire plaintiff  to  submit  her  person  to  an  examina- 
tion by  medical  experts  in  advance  of  the  triaU 
and  the  supreme  court  held  that  there  was  no 
abuse  of  discretion  since  the  evidence  in  the  case 
showed  a  history  of  plaiutiff*s  health  for  a  large 
part  of  her  life  and  also  her  physical  condition  since 
the  accident,  and  what  acts  she  could  and  what  she 
could  not  do,  and  it  did  not  appear  that  a  medical 
examination  could  add  information  which  would 
be  of  value  in  the  case. 

On  the  trial  of  an  action  for  damages  for  personal 
injury  the  court  may  refuse  to  order  the  plaintiff 
to  submit  to  a  physical  examination  by  the  defend- 
ant's medical  witnesses  In  private^  it  not  appearing 
to  be  necessary  and  the  plaintiff  having  ahready 
submitted  to  an  examination  by  such  witnesses  in 
the  presence  of  the  Jury.  Hioux  City  &  P.  R,  Go. 
V.  Finlaynon,  16  Neb.  578,  49  Am.  Rep.  724. 

In  Shepard  v.  Missouri  Pac.  R.  Co.  65  Mo.  62S,  65 
Am.  Hep.  890,  where  the  trial  court  had  overruled 
a  motion  for  the  examination  of  the  plaintiff  be- 
fore trial,  the  court  stated  tha,t  it  was  Inclined  to 
bold  that  the  court  had  power  to  order  the  examina- 
tion but  that  there  was  no  absolute  right  on  the  part 
of  defendant  to  have  it:  and  the  oourt  held  tbat  in 
that  case  where  a  lady  had  already.onoe  submitted 
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nation.  The  practice  in  England  is  mi  generis, 
and  has  never  been  adopted  here.  It  may  have 
origioated  in  the  peculiar  favor  shown  to  heirs 
by  the  law  of  England,  but,  whatever  its  origin, 
it  seems  repugnant  to  common  right,  and  the 
fact  that  in  this  instance  only  have  the  courts 
of  England  exercised  the  power  to  compel  the 
examination  of  the  person  m  a  civil  proceeding 
tends  to  show  that  the  power  is  not  there  re- 
garded as  general,  bat  special  and  peculiar,  and 
fimited  to  the  particular  case.  The  doctrine 
of  the  cases  in  chancery,  (Briggs  v.  Morgan,  2 
Hagg.  Const.  824;  Devanbagh  v.  Demnbagh,  5 
Paige,  564,  8  L.  ed.  827;  Nemll  v.  NemU,  9 
Paige,  25,  4  L.  ed.  596,)  that  in  an  action  to 
procure  a  decree  of  nullity  of  marriage  on  the 
ground  of  impotence  or  sexual  incapacity  the 
chancellor  may  compel  the  defendant  to  sub- 
mit to  a  surgicial  examination,  is  a  graft  from 
the  civil  and  canon  law,  and,  as  has  been 
said,  "rests  upon  the  interests  which  the  pub- 
lic, as  well  as  the  parlies,  have  in  the  question 
of  upholding  or  dissolving  the  marriage  state, 
and  upon  the  necessity  of  such  evidence  to  en- 
able the  court  to  exercise  its  jurisdiction." 
Gray,  «/.,  in  Union  Pac.  R.  Co,  v.  Botrford, 
supra. 

When  we  examine  the  history  of  the  power 
of  common-law  courts  to  compel  the  produc- 
tion and  inspection  of  books  and  papers  in  pos- 


session of  the  opposite  party  in  a-  civil  action, 
we  find  that  originally  the  courts  disclaimed 
any  power  in  the  matter,  and  the  remedv  by 
bill  of  discovery  was  the  only  resource  of  the 
party  desiring  such  discovery.  Finally  the 
common-law  courts  assumed  a  limited  equi- 
table jurisdiction  over  the  subject,  and,  in  ad- 
dition to  the  rule  that  a  party  pleading  a  deed 
should  make'profert  of  Uie  mstrument  which 
enabled  the  other  party  to  demand  oyer,  the 
courts  by  order  compelled  a  party  who  in  his 
pleading  relied  upon  a  written  instrument,  not 
a  deed,  to  give  inspection  to  the  other  i>arty  if 
required,  and  so  in  other  special  cases.  The 
courts  in  this  State,  prior  to  any  statute,  ex- 
ercised a  limited  equitable  jurisdiction  of  the 
same  character.  Lawrence  v.  Ocean  Ins,.  Co. 
11  Johns.  245;  Denslow  v.  Fbttler,  2  Cow.  592, 
note.  But  this  limited  jurisdiction  was  exer- 
cised sparingly  and  with  hesitation,  and  it  was 
not  until  statutes  Were  enacted  in  England  and 
in  this  State,  conferring  upon  common-law 
courts  the  same  power  to  compel  the  discovery 
and  inspection  of  books  and  papers  which  was 
exercised  by  courts  of  chancery  on  bills  of  dis- 
covery, that  courts  of  common-law  claimed  or 
exercised  full  power  over  the  subject.  Stat.  14 
&  15  Vict.  chap.  99;  Stat.  17  &  18  Vict.  chap. 
125;  Rev.  Stat.  p.  199,  §  21.  The  limited 
jurisdiction  exercised  by  these  courts  before 


to  an  ezamlnation  which  she  stated  to  have  been 
very  painful,  and  that  she  feared  the  result  of  an- 
other one,  she  would  not  be  compelled  to  submit  to 
an  ezamlnation  by  three  physicians,  especially 
where  she  named  one  to  whose  examination  she 
would  submit. 

It  is  not  error  to  refuse  to  compel  plaintUt  to  be 
examined  by  a  physician  to  whom  he  expressed  an 
objection  although  this  objection  did  not  go  to  the 
competency  or  integrity  of  the  physician  proposed. 
Missouri  Pac.  R.  Co.  v.  Johnson,  72  Tex.  05. 

There  was  no  abuse  of  discretion  In  refusinir  to 
appoint  physicians  to  visit  and  examine  plaintiff  at 
his  residence  upon  a  motion  made  while  the  case 
was  on  trial  and  plaintiff  had  introduced  all  his 
evidence,  where  there  was  nothing  in  the  evidence 
or  circumstances  which  Justified  It  and  no  affidavit 
showing  that  plaintiff  had  been  feigning  an  injury 
he  had  not  received.  Galesburg  v.  Benedict,  22  HI. 
App.  114. 

The  refusal  of  the  trial  court  to  grant  an  order 
to  compel  plaintiff  to  submit  before  trial  to  a  phys- 
ical examination  at  the  Instance  of  defendant  is 
not  ground  for  reversal  where  plaintiff  subse- 
quentiy  submitted  to  an  examination  by  three 
physicians  selected  by  defendant,  where  It  does 
not  appear  that  damage  resulted  from  the  delay  in 
malting  the  examination.  Chicago  ft  E.  I.  R.  Co. 
V.  Holland,  11  West.  Rep.  61, 122  HI.  461. 

A  cause  will  not  be  reversed  for  refusal  to  order 
an  examination,  in  the  absence  of  a  showing  that 
it  was  necessary  to  the  presentation  of  all  the  facts, 
and  where  it  was  not  shown  that  plaintiff  was  un- 
willing to  submit  to  an  examination  by  any  com- 
petent person.  International  &  G.  N.  R.  Co.  v. 
Underwood,  64  Tex.  463. 

Where  the  application  was  made  after  the  Jury 
was  impaneled  the  court,  without  deciding  whether 
or  not  the  defendant  could  in  any  case  demand  an 
examination  of  plaintifTs  person,  held  that  an  ap- 
plication should  in  no  case  be  granted  unless  the 
ends  of  Justice  imperatively  demand  it,  and  never 
when  the  party  is  willing  to  be  examined  by  com- 
petent and  disinterested  men  without  such  order. 
Gulf,  C.  &  &  F.  R.  Co.  V.  Norfleet,  78  Tex.  821. 
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An  expert  surgical  examination  of  plaintiff^s 
person  is  necessary  to  the  attainment  of  Justice  In 
an  action  to  recover  for  personal  injuries  where 
her  physician  after  an  examination  of  her  person 
testifies  to  a  certain  condition  of  disability  as  re- 
sulting from  the  facts  which  he  found  In  the  case, 
and  his  conclusion  Is  disputed  by  several  other 
reputable  surgeons  and  physicians  who  have  been 
examined  as  to  their  conclusions  from  facts  stated 
by  him;  and  should  be  ordered  where  it  will  not 
involve  any  ill  consequences  to  plaintiff.  Alabama 
G.  8.  R.  Co.  V.  Hill,  9  L.  R.  A.  442, 90  Ala.  71. 

Neither  nervous  temperament  on  the  part  of 
plaintiff  nor  delicacy  and  refinement  of  feeling  is 
a  ground  for  refusing  the  motion.    Ihid. 

In  Hatfield  v.  St.  Paul  &  D.  R.  Co.  32  Minn.  180, 
the  court  used  the  cases  permitting  a  physical  ex- 
amination of  plaintiff  as  an  analogy  for  requiring 
the  plaintiff  to  perform  a  physical  act  before  the 
Jury. 

Manner  of  enfordng  the  power  and  effect  of  disoht- 

dience. 

The  court  will  enforce  such  order  by  refusing  to 
try  the  cause  until  a  oomp>  anoe  is  had  with  the 
order.  Hess  v.  Lake  Shore  A  M.  S.  R.  Co.  7  Pa.  Co. 
Ct.  Rep.  o06. 

On  the  refusal  of  the  plaintiff  to  comply  with  the 
order  when  properly  made  the  court  may  dismiss 
the  action  or  refuse  plaintiff  the  right  to  give  evi- 
dence to  establish  the  Injury.  Miami  &  M.  Tump. 
Co.  V.  Bally,  87  Ohio  St.  104. 

If  the  court  makes  an  order  for  the  ph3r8ical  ex- 
amination of  plaintiff,  and  plaintiff  refuses  to  per- 
mit an  examination,  if  the  court  permits  him  to 
further  prosecute  his  suit  the  fact  of  plalntiff^s 
refusal  will  be  competent  and  very  potent  evidence 
against  him.    Kinney  v.  Springfield,  85  Mo.  App.  97. 

If  plaintiff  unreasonably  refuses  to  show  his  in- 
juries when  asked  to  do  so  that  fact  may  be  con- 
sidered by  the  Jury  as  bearing  on  his  good  talth. 
Cnion  Pac.  R.  Co.  v.  Botsford,  141  U.  S.  250,  85  L. 
ed.  784.  H.  P.  F. 
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the  statute  was  in  the  nature  of  a  usurpation, 
and,  so  far  as  we  can  discover,  it  was  never 
considered  that  they  possessed  an  inherent 
power  in  aid  of  justice  to  grant  relief  in 
cases  outside  of  the  narrow  limit  mentioned. 
The  power  to  compel  an  inspection  of  books 
and  papers  relevant  to  the  controversy,  in  pos- 
session of  either  party,  is  of  a  similar  nature 
to  that  invoked  in  the  present  case,  and,  if  the 
inherent  power  of  the  court  did  not  extend  to 
the  one  case,  it  is  difficult  to  suppose  that  it 
embraced  the  other.  The  power  to  compel  a 
party  to  submit  to  an  examination  of  his  person 
has  never  been  conferred  by  any  statute.  The 
provisions  of  the  Revised  Statutes  authorizinjic 
the  court  to  compel  the  production  of  books 
or  papers  have  been  re-enacted  in  the  Codes  of 
Procedure.  The  statutes  also  contain  specific 
provisions  for  the  examination  of  a  parly  on 
oath  before  trial,  at  the  instance  of  the  other 
party.  The  omission  in  these  statutes  of  any 
reference  to  the  power  now  under  considera- 
tion is  quite  significant.  We  cannot  sav  that 
the  exercise  of  the  power  claimed  mi^ht  not 
in  some  cases  promote  the  cause  of  justice, 
and  prevent  the  consummation  of  fraud.  On 
the  other  hand,  unless  carefully  guarded,  it 
would  be  subject  to  grave  objections.  But  wc 
have  to  deal  only  with  the  question  of  the 
power  of  the  courts  in  the  absence  of  any  legis- 
lation. It  is  very  clear  that  the  power  is  not 
a  part  of  the  recognized  and  customary  juris- 
diction of  courts  of  law  or  equity.  The 
doctrine  that  courts  have  an  inherent  jurisdic- 
tiou  to  mould  the  proceedings  to  meet  new  con- 
ditions and  exigencies  is  true,  but  in  a  limited 
sense.  They  cannot,  under  cover  of  procedure 
or  to  accomplish  justice  in  a  particular  case, 
invade  recognized  rights  of  person  or  property. 


No  court,  we  suppose,  can  abrogate  an  estab- 
lished rule  of  evidence,  as,  for  example,  the 
rule  that  hearsay  evidence  is  inadmissible,  or 
the  rule  of  the  common  law  that  parties  shall 
not  be  witnesses,  or  that  interest  disqualifies. 
They  may  apply  existing  rules  to  new  circum- 
stances. Nor  is  it,  we  conceive,  within  the 
power  of  the  court  to  create  remedies  unknown 
to  the  common  law,  or  institute  a  procedure 
not  according  to  the  course  of  the  common  law. 
It  is  most  important  that  courts  should  proceed 
under  the  sanction  of  an  orderly  and  regulated 
jurisdiction,  and  that  as  little  as  possible  should 
be  left  to  the  discretion  of  a  judge.  The  exer- 
cise by  the  court  of  the  power  now  invoked,  as 
has  been  shown,  is  not  sanctioned  by  any  usage 
in  the  courts  of  England  or  of  this  State.  Its 
existence  is  not  indispensable  to  the  due  ad- 
ministration of  justice.  Its  exercise  depending 
on  the  discretion  of  the  judge,  would  be  sub- 
ject to  great  abuse.  We  think  the  assumption 
Dv  the  court  of  this  jurisdiction,  in  the  absence 
of  statutory  authority,  would  be  an  arbitrary 
extension  of  its  powers.  It  is  a  just  inference 
that  an  alleged  power  which  has  lain  dormant 
during  the  whole  period  of  English  jurispru- 
dence, and  never  attempted  to  be  exercised  in 
America  until  within  a  very  recent  period, 
never  in  fact  had  any  existence.  We  have 
purposely  omitted  to  repeat  the  views  and  au- 
thorities upon  this  question  set  forth  in  the 
opinions  in  Roberts  v.  Ogdentburg/i  db  L.  G.  R. 
Co.  and  in  Union  Pae.  R.  Co.  v.  BoUford,  and 
we  refer  to  those  opinions  for  a  fuller  discus- 
sion of  the  grounds  upon  which  the  denial  of 
the  power  claimed  proceeds. 

Th£  order  should  be  affirmed. 

All  concur. 


ILUN0I8  SUPREME   COURT. 


I  Antonie  E.  CARTIER,  Appt., 

TROY  LUMBER  CO. 
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1.   No  presumption    can  be    indul^^ed 
ag^ainst  a  party  for  fkilore  to  produce 


books  or  papers  where  seoondary  evidence  fully 
establishes  their  cootents  so  far  as  they  are  ma- 
terial. 

8.  The  role  as  to  presumptions  which 
may  be  indulji^ed  against  a  party  to  a 
suit  Ibr  reftisingto  produce  documents 

in  his  possession  does  not  apply  to  such  docu- 
ments as  he  has  no  rigrht  to  frivein  evidence  with- 


NOTB.— Pr«umi>f /an  against  a  party  from  faUure 
lo  produce  evidence. 

li^lure  to  show  a  fact  which  rests  in  the  knowl- 
edge of  the  party  and  which  is  necessary  to  clear 
up  the  case  authorizes  the  Jury  to  draw  inferences 
against  him.  First  National  Bank  of  Winston  v. 
Atlanta  Rubber  Go.  77  Ga.  781;  Fitschon  v.  Thomas, 
9  Mont.  32;  Lake  v.  Nolan.  81  Mich.  112;  VaoSiyke 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  80  Iowa,  830. 

The  failure  of  defendant  to  put  in  evidence  the 
matting  on  which  plaintiff  tripped  and  which  was 
alleged  to  have  been  in  4^^tive  condition  may 
be  considered  by  the  J\iry  as  a  circumstance,  al- 
though it  had  remained  on  the  stairs  for  two 
years  after  the  accident;  It  is  for  the  Jury  to  say 
how  far  this  fact  constitutes  a  reason  for  failure  to 
produce  it.    McGuire  v.  Joslyn,  81 N.  Y.  B.  B.  990. 

The  rule  requiring  a  party  to  produce  evidence 
to  contradict  or  explain  circumstantial  evidence 
against  him  applies  only  when  he  is  pressed  by 
such  e\idenoe  having  It  in  his  power  to  destroy  its 
apparent  force.    People  v.  McWhorter,  4  Barb.  488. 
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The  court  may  call  attention  to  the  fact  that  im- 
portant testimony  is  withheld  although  no  notice 
to  produce  it  has  been  given.  Frlck  v.  Barber,  64 
Pa.  130. 

MThere  the  onus  prohandi  is  thrown  on  the  plain- 
tiff in  proceedings  for  forfeiture  cf  a  vessel  by  a 
prima  facie  case,  failure  to  explain  the  difficulties 
of  the  case  by  the  production  of  papers  and  other 
evidence  which  must  be  in  the  claimant's  posses- 
sion or  under  his  control  Justifies  condemnation. 
The  Luminary,  21  U.  S.  8  Wheat  407,  5  L.  ed.  647. 

But  in  an  action  of  debt  for  a  statutory  penalty 
under  the  Internal  Revenue  Acts,  an  instruc- 
tion that  failure  of  the  defendant  to  produce  bis 
books  of  account,  which  would  show  proof  of  the 
matters  in  issue,  will  Justify  a  verdict  of  guilty 
after  a  prima  facie  case  has  been  made  out,  al- 
though the  proof  must  be  beyond  a  reasonable 
doubt.  Is  erroneous  as  casting  the  burden  of  proof 
on  the  defense.  Chaffee  v.  0nited  States,  85  U.  S. 
18  WalL  516,  21  L.  ed.  908. 

If  papers  called  for  are  not  produced  the  other 
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out  the  consent  of  his  advenary  and  which  he  is 
not  called  upon  to  produce. 

^  An  tnstruetion  indlcMfctlng  to  the  jury 
the  views  of  the  eoort  as  to  the  presump- 
tion arisinfir  from  the  facts  is  erroneous. 

-4.  An  erroneoiis  ehar|^  as  to  the  pre- 
sumption airainst  a  party  from  failure  to  pro- 
duce books  or  papers  under  his  control  will 
require  a  reversal  where  the  evidence  was  con- 
flicting and  irreconcilable. 

(October  81,  IflSL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
Oounty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  against  defendant 
for  corrupting  and  bribing  certain  arbitrators 
who  were  to  determine  a  question  at  issue  be- 
tween the  parties  and  thereby  inducing  them 
to  bring  in  a  false  and  fraudulent  report  or 
award  concerning  the  matter  submitted  to 
them  to  the  injury  of  plaintiff.    Reversed. 


Plaintiff  owned  a  saw-mill  and  tract  of  land 
containing  pine  timber.  It  entered  into  a  con- 
tract with  defendant  to  sell  bim  this  property 
for  the  price  of  $190,000,  providing  the  amount 
of  timber  and  logs  on  tbe  land  should  be  50,- 
000,000  feet  or  more;  the  amount  to  be  deter- 
mined by  an  agreed  estimate,  each  party  select- 
ing an  estimator,  and  if  they  could  not  agree 
those  two  to  select  a  third,  and  in  case  the  es- 
timate is  found  to  be  less  than  50,000,000  feet, 
a  reduction  of  $d.25  per  thousand  was  to  be 
made  from  the  amount  of  purchase  money. 
The  estimators  were  selected  and  finally  agreed 
upon  an  estimate  of  36,500.000  feet  of  standing 
timber  and  165,441  feet  of  logs.  Complainant 
charged  that  from  facts  subsequently  coming 
to  its  notice  it  appeared  that  defendant  had 
bribed  the  estimators  by  paying  them  $2,000 
each  to  bring  in  a  false  estimate  much  below 
the  true  one  so  that  he  might  gain  thereby  to 
complainant's  damage.  Complainant  further 
contended  that  tbe  facts  of  this  bribery  and 
false  estimate  could  be  shown  from  the  books 


party  may  argue  the  jury  as  to  inference  to  be 
•drawn  therefrom.    Bas  v.  Steele,  8  Wash.  C.  C.  381. 

Where  secondary  evidence  is  imperfect,  va^rue 
«nd  uncertain,  every  intendment  and  presumption 
will  be  made  against  the  party  who  might  remove 
4iU  doubt  by  producing  tbe  higher  evidence,  which 
he  fails  to  produce  after  notice.  Cross  v.  Bell,  84 
N.  H.  82:  Benjamin  v.  Bllinger,  80  Ky.  472;  Rector 
v.  Bector,  8  IlL  105.  , 

bince  the  non-production  of  a  deed  which  is  in 
•oourt  is  strong  presumptive  evidence  against  the 
party  who  bas  it.  the  other  party  will  not  be  ex- 
cluded from  testifying  as  to  its  contents  because  he 
cannot  recollect  the  courses  of  the  description 
therein.    Jackson  v.  M^Vey,  18  Johns.  380. 

JPOr  this  reason  also  the  refusal  of  a  party  to  pro- 
duce a  letter  addressed  to  him  by  the  other  party, 
^nd  which  was  competent  evidence,may  be  proved. 
Lockwood  v.  Bose,  125  Ind.  688. 

Every  inference  warranted  by  the  evidence 
should  be  indulged  against  a  party  who  refuses  to 
produce  written  contracts  which  are  material  to 
the  case  upon  notice  to  do  so.  Wylde  v.  Northern 
B.  Co.  of  New  Jersey,  68  N.  Y.  156. 

The  inferences  in  connection  with  the  proof  of 
tbe  contents  of  a  document  must  be  taken  most 
•Strongly  against  a  party  who  declines  to  produce 
it  upon  notice.    Barber  v.  Lyons,  22  Barb.  622. 

So  the  evidence  as  to  tbe  terms  of  a  contract  in 
writing  will  be  taken  most  strongly  against  a  party 
who  has  the  papers  in  his  possession  and  fails  to 
produce  them  under  notice.  Francis  v.  Barry,  14 
West.  Hep.  38, 60  Mich.  811. 

Failure  to  produce  a  note  or  bond  after  notice  is 
a  circumstance  which  the  Jury  may  consider  on  the 
question  whether  it  had  been  assigned  after  matur- 
ity.   Reavis  v.  Orensbaw,  106  N.  C.  860. 

An  instrument  may  be  presumed  to  be  stamped 
as  afirainst  a  party  who  refuses  to  produce  it  after 
notice.    Crisp  v.  Anderson,  1  Stark.  84. 

The  proper  execution  of  a  deed  may  also  be  pre- 
.sumed  against  a  party  who  keeps  it  back.  Atty- 
Oen.  V.  Windsor,  24  Beav.  706. 

Tbe  refusal  of  a  plaintiff  in  ejectment  by  advice 
of  counsel  and  contrary  to  tbe  recommendation  of 
the  Judge  to  produce  a  deed  which  he  bas  in 
court,  although  no  prior  notice  to  produce  it  had 
been  given,  because  the  other  party  had  no  knowl- 
edge of  it,  was  said  by  Lord  Mansfield  to  warrant 
the  strongest  presumption  that  it  would  shew  that 
he  had  no  title.    Koe  v.  Harvey,  4  Burr.  2484. 

In  this  case,  however,  the  other  judges  held  also 
that  without  such  deed  plaintiff  had  proved  no 
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title,  and  that  a  nonsuit  was  consequently  proper. 
Ibid. 

As  limiting  the  generalily  of  some  of  the  expres- 
sions above  used  it  has  been  also  decided  that  the 
refusal  to  produce  books  and  papers  under  a  notice 
does  not  raise  a  presumption  that  If  produced  they 
would  establish  the  fact  which  the  party  calling 
for  them  alleges  they  would  prove,  but  such  re- 
fusal merely  lays  the  foundation  for  secondary  ev- 
idence. Hanson  v.  Eustace,  42  U.  8.  2  How.  658, 11 
L.  ed.  416;  Life  ft  F.  Ins.  Co.  v.  Mechanics  F.  Ins. 
Co.  7  Wend.  81. 

This  rule  was  applied  where  the  fact  sought  to  be 
proved  was  tbe  existence  of  a  deed.  Hanson  v. 
Eustace,  42  U.  S.  2  How.  658, 11  L.  ed.  416. 

Also  that  as  to  a  book  which  a  party  could  not 
himself  give  in  evidence  without  permission  of  the 
other  party  bis  failure  to  produce  it  on  notice  was 
declared  to  raise  no  legal  presumption  against  him 
but  only  to  authorise  secondary  evidence  of  the 
contents.    Merwin  v.  Ward,  15  Conn.  877. 

The  question  actually  raised  in  this  case  was 
whether  a  refusal  to  charge  that  a  presumption 
could  be  drawn  in  such  case  by  the  Jury  was  or  was 
not  error,  and  it  was  decided  in  the  negative,    ibid. 

And  again  that  the  nonproduction  of  books  oon- 
talnlng  an  entry  of  a  sale  after  notice  merely  en- 
titles tbe  other  party  to  give  parol  evidence  there- 
of, and  the  Jury  are  not  authorized  to  draw  any 
Inference  as  to  whether  the  entry  would  show  that 
the  credit  was  given  to  one  person  alone  or  Jointly 
to  two  where  this  was  in  dispute.  Cooper  v.  Gib- 
bons, 8  Campb.  888. 

Bad  faith  of  a  party  to  a  contract  cannot  be  in- 
ferred merely  from  non-production  of  papers 
called  for  on  tbe  trial  where  the  party  has  previous- 
ly offered  books  and  papers  which  have  been  ob- 
jected to  and  in  several  cases  rejected.  Burr  v. 
American  Spiral  8.  B.  Co.  81  N.  Y.  175. 

The  rule  which  might  be  drawn  from  the  above 
decisions,  and  which  would  conflict  with  scarcely 
any  of  tbem,is  that  such  nonproduction  of  material 
evidence  which  a  party  has  in  his  possession,  and 
which  is  called  for  by  the  other  party.  Justifies  all 
inferences  against  bim  which  can  be  drawn  from 
the  evidence  actually  In  the  case  and  that  such  ev- 
idence be  taken  most  strongly  against  him,  but 
does  not  create  a  presumption  of  any  distinct  fact 
as  to  which  there  is  no  evidence. 

The  presumptions  from  failure  to  produce  wit- 
neases  as  well  as  those  from  tbe  spoliation  or  man- 
ufacture of  evidence,  although  closely  connected 
with  this  subject,  will  be  treated  in  other  notes. 
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and  documeDts  in  defendant's  possession, 
which  he  refused  to  produce  at  the  trial  when 
called  upon  to  do  so. 

The  further  facts  appear  in  the  opinion. 

Mewrs.  Thomas  JBates,  Ramsdell  ft 
Benediot  and  D.  V.  Samnels  for  appel- 
lant. 

Measn,  Tenney*  Hawley  ft  Coffeen* 
for  appellee: 

Instructions  must  not  only  be  based  upon 
evidence ,  but  must  be  construed  and  considered 
in  the  lieht  of  the  evidence  upon  which  they 
are  basea. 

Worden  ▼.  Salter,  WS  111.  160;  Baey  v.  Pe<fple, 
4  West.  Rep.  180,  116  El.  555. 

n|x>n  the  theory  of  Oartier*8  innocence,  books 
and  other  documents  in  his  possession  would 
have  been  well-nigh  conclusive  in  his  favor. 
If  there  had  been  a  dispute  about  any  of  these 
facts  the  same  evidence  which  proved  the  ex- 
istence of  the  documents  proved  also  that,  as 
a  matter  of  fact  and  without  reference  to  any 
presumption,  the  documents  **\t  produced  in 
evidence,  would  be  injurious  to  his  case.'' 

It  was  proved  by  independent  evidence  that 
the  matters  contained  in  these  documents  were 
utterly  inconsistent  with  Cartier's  innocence. 
So  if  the  jury  believed  the  plaintiff's  evidence 
as  to  these  documents,  Cartier's  guilt  followed 
as  a  legal  conclusion,  though  the  instruction 
by  no  means  goes  to  that  extent. 

The  principle  of  the  instruction  is  that  the 
failure  to  produce,  the  suppression  of,  the  docu- 
ments is  legal  evidence  from  which  it  may 
be  inferred  that  their  contents  would  be  in- 
jurious to  the  party  suppressing  them. 

This  principle  is  well  sustained  by  the  au- 
thorities. If  it  be  ''found  that  there  is  any 
better  evidence  existing  than  is  produced,  the 
very  not  producing  it  is  a  presumption  that  it 
would  have  detected  some  falsehood  that  at 
present  is  concealed." 

8  Bl.  Com.  868. 

In  Wharton  on  Evidence,  §  1967,  it  is  said 
that  the  mere  non-production  of  written  evi- 
dence which  is  in  the  power  of  a  party  gener- 
ally operates  as  a  strong  presumption  against 
him.  * 

See  also  2  Best,  Ev.  §  411;  1  Greenl.  Ev.  37. 

When  a  party  fails  to  produce  a  document 
after  notice— or,  having  the  power  to  decline 
producing  it,  elects  to  exercise  the  power — 
everything  touching  the  contents  of  the  docu- 
ment, and  its  execution,  will  be  presumed 
against  him  which  the  case  fairly  admits  of. 

1  Thorn  p.  Trials,  S  794.  See  also  WineheU 
▼.  Edwards,  67  Dl.  41;  Downing  v.  Hate,  90 
lU.  368;  Chicago  City  R  Q>,  v.  MoMahon,  108 
111.  485,  43  Am.  Rep.  29;  Clifton  v.  United 
States,  45  U.  8.  4  How.  243,  11  L.  ed.  957; 
United  States  Exp.  Co,  v.  Jenkins,  78  Wis.  476; 
Cross  V.  BeU,  84  N.  H.  82;  Wheeler  v.  Sehrceder, 
4  R.  I.  888. 

Where  the  adverse  party  has  it  in  his  power 
to  produce  evidence  that  woidd  settle  the  ques- 
tion at  issue,  although  not  compelled  to  pro- 
duce it,  every  intendment  and  presumption  is 
to  be  made  against  the  party  who  might  re- 
move all  doubt  on  the  question.  When  a 
party  is  charged  with  fraud  or  misconduct, 
and  the  production  of  papers  would  establish 
his  guilt  or  innocence,  the  jury  will  be  amply 
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justified  in  inferring  guilt  from  the   unex- 
plained fact  of  their  non-production. 

Benjamin  v.  EUinger,  80  Ky.  472;  Jackson 
V.  M*  Vep,  18  Johns.  880;  dole  v.  Lake  Shore  & 
M.  S.  R.  Co,  81  Mich.  156;  Van  Slyke  v.  Chi- 
cago, St,  P,  eft  K.  C.  R,  Go.  80  Iowa,  630. 

The  omission  of  a  partv  to  an  action  to  tes- 
tify to  facts,  or  to  produce  evidence  in  ex- 
planation of  or  to  contradict  adverse  testimony, 
raises  a  presumption  against  his  claims,  unless 
the  evidence  is  not  peculiarly  within  his  power, 
or  is  privileged. 

Lawson,  Presumptive  Ev.  pp.  130, 131.  See 
also  Com.  v.  Webster,  5  Cush.  816,  53  Am.  Dec. 
711. 

The  principle  of  the  instruction  given  in  no 
way  differs  from  that  of  instructions  constantly 
given,  even  in  criminal  cases  in  which  certain 
facts  are  stated  to  be  or  not  to  be  evidence  of 
some  other  fact. 

Ackerson  v.  People,  14  West  Rep.  694,  124 
III.  568;  Bean  v.  PeopU,  14  West.  Rep.  688, 
124  111.  576;  Smith  v.  People,  108  111.  82. 

While  a  presumption  of  dedication  is  one  of 
fact  and  not  an  artificial  inference  of  mere  law 
to  be  made  by  the  court,  yet  it  is  the  duty  of 
the  court  to  state  what  facts,  if  proved,  will 
justify  such  a  presumption. 

Boston  V.  Lecraw,  58  U.  S.  17  How.  426,  15 
L.  ed.  118;  McKean  v.  Salem,  148  Mass.  109. 

It  is  proper  for  the  court  ''to  instruct  that, 
where  a  party  knows  that  evidence  is  likely  to 
be  introauced  at  a  trial  inconsistent  with  his. 
own  claim,  and,  if  his  claim  is  well  founded, 
it  is  in  his  power  to  produce  other  evidence- 
which  will  control  that  brought  against  him^ 
his  failure  to  produce  such  other  evidence 
should  be  considered  as  a  circumstance  against 
him. 

1  Thomp.  Trials,  S  1045. 

While  it  is  error  for  the  court  to  submit  a 
question  of  law  to  the  juir,  or  to  decide  a  ques- 
tion of  fact  himself,  yet  if  he  do  either  and  the 
decision  upon  the  question  is  correct,  the  error 
is  not  prejudicial  and  not  ground  for  reversal 
of  the  judgment. 

2  Thomp.  Trials,  §  2402. 

Although  an  instruction  may  be  objection- 
able, a  judgment  will  not  be  reversed  for  that 
cause,  when,  upon  the  whole  record,  it  appears- 
that  the  right  is  with  the  party  In  whose  ravor 
the  instruction  was  given,  and  that  justice  ha& 
been  done 

Newkiric  v.  Cone,  18  HI.  A4Q\Dishon  v.  Schorr, 
19  m.  59;  Elam  v.  Badger,  28  HI.  498;  New 
England  F.  dk  M,  Ins,  Co,  v.  Wetmore,  82  111. 
221;  Daey  v.  People,  4  West.  Rep.  180, 116  111. 
555. 

Wilkin^  J.,  delivered  the  opinion  of  the 
court: 

Among  the  instructions  given  to  the  jury  by 
the  trial  court  was  the  following:  ' '  If  you  be- 
lieve from  the  evidence  that  the  defendant,. 
Cartier,  has  in  his  possession  or  under  bis  con- 
trol, so  that  he  might  have  produced  them, 
books  or  papers  which  contain  evidenoe  mate- 
rial to  this  case,  which  he  has  not  produced  in 
evidence,  you  have  a  ri^ht  to  presume  that 
such  books  and  papers,  if  produced  in  evi- 
dence, would  be  injurious  to'  his  case,  unless 
you  find  that  such  presumption  has  been  re- 


1891. 


Oabthsr  t.  Trot  Lumber  Co. 


47S 


futed  by  the  other  credible  evidence  in  the 
case."  It  is  now  insisted  by  appellant  that  the 
givinff  of  this  instruction  was  manifest  error, 
calculated  to  mislead  the  jury  and  prejudice 
his  case.  It  was  condemned  by  the  appellate 
court,  a  majority  of  its  members,  however, 
holding  that  the  giving  of  it  was  not,  under 
the  facts  of  the  case,  reversible  error.  We 
fully  concur  in  the  view  that  the  instruction 
does  not  correctly  state  the  law  of  evidence,  as 
applicable  to  the  facts  in  proof.  It  clearly  au- 
thorized the  jurv  to  indulge  a  presumption  not 
legally  arising  from  the  Facts  on  which  it  is 
based.  It  will  be  observed  that,  according  to 
its  terms,  however  innocent  may  have  been  the 
omission  on  the  part  of  defendent  to  produce 
each  and  every  book  and  paper  in  his  posses- 
sion or  under  his  control  containing  evidence 
material  to  the  case  on  either  side,  the  damag- 
ing presumption  might  be  indulged.  It  left 
the  jury  free  to  determine  for  itself  what  would 
be  material  evidence  in  the  case.  That  which 
it  might  presume  was  not  merely  facts  which 
the  absent  evidence  would  tend  to  prove,  but 
that  all  such  books  and  papers,  if  produced, 
would  be  injurious  to  the  defendant's  case  gen- 
erally. It  IS  said,  however,  the  instruction 
must  be  construed  in  the  light  of  the  evideoce 
on  which  it  is  based.  That  is  doubtless  true, 
if  it  can  be  definitely  determined  what  that 
evidence  is.  On  the  trial  the  plaintiff  called 
upon  defendant  to  produce  one  of  his  books, 
which  it  was  claimed  showed  certain  estimates 
of  the  timt)er  on  the  lands  sold,  and  particu- 
larly the  entry,  '*To  bills  payable,  *  N.,' 
9d,000. "  One  &earman,  a  witness  for  plaintiff, 
and  former  book-keeper  for  defendant,  testified 
that  he  made  the  entries,  and  he  swore  to  the 
estimates  as  shown  by  the  book.  Also  that 
the  entry,  **  To  bills  payable,"  etc.,  meant  $2,- 
000  paid  to  the  estimator,  Neilan,  by  the  de- 
fendant. The  defendant  admitted  that  the 
entry  appeared  on  the  book,  and  said  that  he 
could  g^vo  no  explanation  of  it.  Construing 
the  instruction  under  consideration  as  being 
based  on  the  failure  to  produce  this  book, — 
and  it  must  have  been  so  based,  at  least  in  part, 
— the  jury  were  told  that,  notwithstanding  the 
secondary  proof  of  the  entries  sought  to  be 
introduced  bv  plaintiff,  still  they  miffht  pre- 
sume the  booK,  if  it  had  been  proauced,  would 
have  been  injurious  to  defendant's  case.  Such 
is  clearly  not  the  law.  Greenleaf  says,  in  his 
work  on  Evidence  (vol.  1,  §87):  "Neither 
has  the  mere  nonproduction  of  books  upon  no- 
tice any  other  legal  effect  than  to  admit  the 
other  party  to  prove  their  contents  by  parol, 
unless  under  special  circumstances."  Suther- 
land, f/.,  said  in  Life  d  F.  2ns.  Co.  v.  Meehan- 
M  F.  Jm.  Co.^t  Wend.  81;  "I  do  not  un- 
derstand the  rule  to  be  that  a  party  has  the 
right  to  infer,  from  the  refusal  of  bis  adversary 
to  produce  books  or  papers  which  may  have 
been  called  for,  that,  if  produced,  they  would 
establish  the  fact  which  he  alleges  they  would 
prove. .  The  rule  is  this:  The  party  in  such  a 
case  may  give  secondary  or  parol  proof  of  the 
contents  of  such  books  or  papers  if  tbey  are 
shown  or  admitted  to  be  in  the  possession  of 
the  opposite  party,  and,  if  such  secondary  evi- 
dence 18  imperfect,  va^e  and  uncertain  as  to 
dates,  sums,  boundanes,  etc.,  every  intend- 
ment and  presumption  shall  be  against  the 
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party  who  might  remove  all  doubt  by  produc- 
v[ig  the  higher  evidence."  The  rule  thus  stated 
is  quoted  with  approval  by  this  court  in  Rector 
V.  Rector,  8  111.  120.  Here  appellee  got  the 
full  benefit  of  all  that  it  claimed  the  book 
would  prove,  (nothmg  being  left  vague  or 
uncertain,)  and  still  had  the  benefit  of  an  in- 
struction from  the  court  that  the  jury  might 
presume  further  injury  to  the  defendant's  case 
because  the  book  itself  was  not  produced. 

It  is  said,  however,  that  other  books,  maps^ 
contracts,  etc.,  were  withheld.  Some  of  these 
were  pointed  out  in  the  argument;  but  it  is  not 
shown  that  they  were  call^  for  by  the  plaintiff, 
nor  that  they  would  have  been  competent  evi- 
dence on  behalf  of  defendent  if  they  had  been 
offered.  We  are  unable  to  see  how  they  could 
have  been  Introduced  on  his  behalf  as  primary 
proof  without  the  consent  of  plaintiff.  No 
presumption  against  him  could,  therefore,  arise 
from  his  failure  to  produce  them.  Whatever 
inferences  may  be  drawn  affainst  the  party  by 
reason  of  his  failure  to  produce  evidence  in  his 
possession  or  under  his  control  are  allowed  on 
the  theory  that  he  willfully  withholds  such  ev- 
idence. His  conduct,  says  Greenleaf,  is  attrib- 
uted to  his  supposed  knowledge  that  the  truth 
would  have  operated  against  him.  Section  37 » 
supra.  He  is  treated  in  law  as  a  "  spoilator  of 
evidence."  Lawson,  Presumptive  Ev.  \^  et 
seq.  He  must,  therefore,  suffer  under  the 
maxim,  '*  omnia  presumuntur  contra  spoilato- 
rem,"  It  will  not  be  seriously  contended  that 
a  party  is  to  be  treated  as  a  "  spoilator  of  evi- 
dence merely  because  he  does  not  produce 
books  and  papers  which  he  could  only  offer  in 
evidence  by  consent  of  his  adversary,  or  be- 
cause some  fact  might  be  developed  on  the 
trial  which  would  render  them  competent.  It 
was  said  in  Merunn  v.  Ward,  15  Conn.  377; 
*'  Where  a  party  has  in  his  possession  a  deed  or 
other  instrument  necessary  to  support  his  title, 
and  he  refuses  to  produce  it,  and  attempts  to 
ipake  out  his  title  by  other  evidence,  such  re- 
fusal raises  a  strong  presumption  that  the  le- 
S'timate  evidence  would  operate  against  him . 
ut  this  rule  does  not  apply  to  such  docu- 
ments as  a  party  has  no  nght  to  give  in  evi- 
dence without  the  consent  of  his  adversary." 

The  instruction  is  also  subject  to  the  criticism 
that  it  clearly  indicates  to  the  jury  the  views 
of  the  court  as  to  the  presumption  arising  from 
the  facts  stated,  and  m  thatreeard  violates  the 
rule  announced  in  Elston  d  fv.O.  Road  Co.  v. 
People,  96  III.  584.  See  also  Graves  v.  ColweU, 
90  III.  620.  We  cannot  agree  with  the  appel- 
late court  in  its  conclusion  that,  notwithstand- 
ing the  error  of  this  instruction,  the  judgment 
of  the  ci rcuit  court  should  be  affirmed .  Justice 
Gary,  speaking  for  a  majority  of  that  court, 
says:  ''It  is  undoubtedly  true,  as  appellant's 
counsel  nllege,  that  much  of  the  testimony  on 
the  part  of  appellee  came  from  very  suspicious 
sources;  but  tiie  credibility  of  witnesses  is  for 
the  jury."  Justice  Moran  says:  "The  evi- 
dence is  conflicting,  and  upon  the  points  essen- 
tial to  appellee's  case  it  does  not  seem  to  me  to 
at  all  preponderate  in  their  favor."  These  re- 
marks, coming  from  the  court,  whose  special 
province  it  was  to  review  the  evidence  and  deter- 
mine the  facts  in  the  case,  are  significant.  The 
case  is  certainly  one  falling  withm  the  rule  that , 
where  the  evidence  is  conflicting  and  irrecon- 
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<cilable,  the  instructions  to  the  jury  must  be 
accurate.  Here,  on  the  evidence  actually  be- 
fore the  jury,  a  verdict  might  well  have  been 
rendered  either  way.  The  jury  is  told,  how- 
ever, that  from  the  mere  absence  of  evidence 
they  may  presume  against  the  defendant  to  the 
injury  of  his  case.  To  what  extent  that  injury 
may  have  been  carried  in  the  minds  of  the 
Jury  no  one  can  tell.  It  furnished  a  broad 
eround  on  which  to  condemn  the  entire  defense. 
No  one  can  say  with  confidence  that  it  may 


not  have  seriously  prejudiced  the  defendant's 
rights.  The  giving  of  it  was  manifest  and 
prejudicial  error,  for  which  the  judgments  of 
tile  circuit  and  appellate  courte  are  reversed, 
and  the  cause  remanded  to  the  drcuit  court 
for  another  trial.  In  this  view  of  Ihe  record  it 
will  be  unnecessary  to  notice  other  errors  as- 
signed. They  do  not  go  to  the  merits  of  the 
action,  and  will  not,  probably,  again  arise. 
Hewned  and  remandid. 


CALIFORNIA  SUPREME  COURT. 


DAGGETT  et  al.  Composing  the  California 
World^s  Fair  Commission, 

V. 

E.  P.  COLGAN,  Slate  Comptroller. 


(. 


OoL. 


.) 


1.  The  eoQrt  will  take  Judtdal  notice 

that  the  worid^s  fair,  Oolumbian  exposition,  re- 
f efted  to  in  Gal.  Stat,  isei,  p.  IM,  is  to  be  held  under 
and  by  virtue  of  the  Act  of  Gongrefls  of  April  26, 
18B0. 

3.  An  appropriation  for  the  porpoee  of 
''ereetlnc^  bnlldinga  and  eoUeetinip 
and  maintaining  an  exhibit,  of  the  prod- 
ucts of  the  State**  at  the  world^s  fair,  Columbian 
ezposltiOD,  does  not  violate  CousL^  art.  4,  8  22, 
prohibiting  appropriations  for  the  benefit  of  any 
Institution  not  under  the  exclusive  management 
and  control  of  the  State,  althoujrh  the  private 


corporation  in  charge  of  the  world^s  fair  may  be 
incidentally  benefited  thereby  as  the  main  object 
of  the  statute  is  to  promote  a  public  concern  for 
the  public  good. 

8.  An  appropriation  for  a  etate  exhibit 

at  the  Columbian  exposition  is  not  unconstitu* 
tional  on  the  ground  that  it  Js  not  for  a  public 
use. 

(November  28, 1801.) 

APPLICATION  for  a  writ  of  roandamns  to 
compel  the  State  Comptroller  to  draw  an 
order  upon  the  State  Treasury  for  the  payment 
of  expenses  incurred  by  the  World's  Fair  Com- 
mission.    Granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  E.  W.  McKinatry  for  plaintiff. 

Messrs.  Barham  ft  Bolton  and  Williajn 
R.  Davist  for  defendant: 

The  object  in  view  in  expending  public 


Note.— PiiWIc  purposes  for  which  money  may  he 
avprapriated  or  raised  by  taxaUon, 

Assumed  powers  of  doubtful  legality  have  gone 
iinchaUenged  more  often  perhaps  in  this  class  of 
cases  than  in  any  other.  Practically  the  power  of 
the  Legislature  over  state  funds  and  property  has 
been  absolute, while  cities,  counties  and  towns  have 
in  many  instances  assumed  the  right  to  make  gifts 
to  worthy  institutions  or  to  expend  money  f  orpur- 
poses  of  more  or  less  general  interest  which  were 
perhaps  not  strictly  public.  So  far  as  restrictions 
on  the  legislative  power  to  appropriate  money  are 
concerned  there  is  almost  a  dearth  of  authority, 
«xcept  under  particular  constitutional  provisions 
as  In  a  matter  of  aid  to  sectarian  institutions,  for 
which,  see  note  to  Synod  of  Dakota  v.  State,  anU^ 
418. 

Of  the  decisions  herein  given  concerning  towns, 
oounties  and  cities,  it  should  be  noticed  that  some 
turn  on  the  lack  of  statutory  authority  without 
involving  the  deeper  question  of  constitutional 
right. 

A  tax  to  pay  the  expense  of  a  state  canal  is  not 
unconstitutional  although  individuals  had  made 
themselves  personally  liable  therefor  in  order  to 
secure  its  construction.  Thomas  v.  Leland,  24 
Wend.  6ft. 

In  another  case  an  appropriation  for  various 
purposes  including  money  for  new  work  and  re- 
pairs on  a  state  canal  was  held  invalid  for  failing 
to  comply  with  the  State  Constitution  but  without 
lotimatiDg  that  such  purposes  were  not  public. 
People  v.  King's  County  Suprs.  62  N.  T.  566. 

The  disposal  of  sewage  from  a  number  of  cities 
and  towns  containing  one  sixth  of  the  population 
of  the  State  is  a  matter  of  general  public  utility 
for  which  the  Legislature  can  properly  appropriate 
money  from  the  state  treasury,  especially  when  a 
provision  is  made  for  its  subsequent  repayment  by 
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the  localities  benefited.   Be  Kingman  (Mass.)  U  L. 
R.  A.  417. 

Support  of  schools. 

Normal  schools  are  public  Institutions  for  which 
the  power  of  taxation  may  be  invoked.  Briggs  v. 
Johnson  County,  4  Dill.  148. 

Taxation  for  the  support  of  high  schools  is  vaUd. 
Richards  v.  Raymond,  02  tlL  612,  84  Am.  Rep.  16L 

A  tax  for  common  schools  is  for  a  public  purpose. 
Com.  V.  Hartman,  17  Pa.  118:  Opinion  of  the  Judges, 
58  Me.  682. 

This,  like  many  other  subjects,  has  become  too 
well  settled  to  permit  opportunity  for  decisions 
upon  it. 

But  a  private  educational  institution  although 
incorporated  cannot  be  aided  by  a  town  by  moneys 
raised  by  taxation.  Ourtiss  v.  Whipple,  24  Wis.  aw. 
1  Am.  Rep.  187. 

Public  buiidinos.  parks  and  improvements. 

The  maintenance  and  support  of  a  post  of  the 
Grand  Army  of  the  RepubUc  or  the  construction 
of  a  building  therefor  is  not  a  public  purpose  for 
which  money  can  be  raised  by  taxation.  Kingman 
V.  Brockton  (Mass.)  U  L.  R.  A.  128. 

But  the  erection  of  a  memorial  hall  to  be  used 
and  maintained  as  a  memorial  to  the  soldiers  and 
sailors  of  the  war  of  the  rebellion  may  properly  be 
deemed  a  public  purpose  for  which  money  may  be 
raised  under  legislative  authority  by  taxation. 
Ibid. 

Cities  and  towns  may  appropriate  money  to  build 
a  market  place.    Spaulding  v.  Lowell,  28  Pick.  7L 

The  establishment  of  a  public  park  is  a  public 
purpose  for  which  public  money  may  be  expended. 
People  V.  Detroit,  28  Mich.  228,  15  Am.  Rep.  202^ 
People  V.  Chicago,  51  HI.  17, 2  Am.  Rep.  278. 

The  Legislature  has  a  right  to  impose  a  tax  to 


1891. 


DagGBTP  r.  COLGAN. 


475 


money  determioes  whether  it  is  for  a  public 
use.  If  the  object  be  either  not  a  pablic  use, 
or  bein^r  a  public  use  be  inhibited  by  the  Con- 
.stitution,  the  appropriation  is  void. 

People  V.  Kings  Vounip  Supra.  52  N.  Y.  561; 
Lfncell  v.  Boston,  111  Mass.  461,  15  Am.  Rep. 
m. 

Negations  of  power  in  statutes  and  constitu- 
tions are  strictly  upheld. 

HawUy  v.  James,  16  Wend.  121;  4  Kent. 
Oom.  283;  4  Cruise,  Dig.  449;  Tide  Water  Co. 
V.  Coster,  18  N.  J.  Eq.  529.  90  Am.  Dec.  684; 
Hone  V.  Van  8/iaiek,  20  Wend.  566;  Jennings 
V.  Jennings,  7  N.  Y.  549;  Amory  v.  Lord,  9  N. 
Y.  403. 

A  thing  within  the  intent  of  a  constitutional 
•or  statutory  enactment  is  for  all  purposes  to 
be  regarded  as  within  the  words  and  terms  of 
the  law. 

People  V.  Albertson,  55  N.  Y.  55;  Cooley, 
Const.  Lim.  8d  ed.  p.  174;  HuberY,  People,  49  Sf. 
T.  136;  Menges  v.  Albany,  56  N.  Y.  377;  Floyd 
T.  Perrin,  2  L.  R.  A,  242,  80  S.  C.  1;  French 
T.  Tesehemaker,  24  Oal.  589;  Taylor  v.  Ross 
County  Comrs,  28  Ohio  St.  22. 

The  courts  will  not  hold  the  provisions  of  a 
constitution  to  be  directory  or  unassential,  but 
will  rather  hold  that  wherever  it  prescribes  a 
mode,  that  mode  is  the  measure  of  power. 

8taU  V.  Hogers,  10  Nev.  258,  21  Am.  Rep. 
738;  People  v.  Gunn,  85  Cal.  247;  People  v. 
Kings  County  Suprs,  52  N.  Y.  561;  Bourland 
V.  Hildreth,  26  CaJ.  182. 

If  the  money  Koes  in  whole  or  any  part  in 
completing  or  carrying  out  the  work  to  the 
benefit  of  an  institution  not  under  state  control. 


that  is  in  aid  of  such  private  institution  or  cor- 
poration, and  such  disposal  of  public  moneys 
cannot  be  otherwise  viewed. 

The  public  use  implies  a  possession,  occupa- 
tion,  and  enjoyment  by  the  public,  or  public 
agencies. 

Cooley,  Const.  Lim.  §  531. 

If  the  stock  is  owned  bv  private  persons  the 
corporation  is  private,  however  public  the 
functions  devolved  upon  it  may  be. 

Swan  V.  Williams,  2  Mich.  427. 

To  be  public,  the  use  must  be  compulsory 
and  not  optional  with  the  owners;  must  be  a 
right  by  the  people,  not  a  favor;  must  be  un- 
der public  regulation  as  to  toll,  or  owned,  or 
subject  to  be  owned,  by  the  State. 

West  River  Bridge  Co.  v.  Dix,  47  U.  S.  6  How. 
546,  12  L.  ed.  551. 

The  legal  character  of  an  institution,  com- 
mission, or  enterprise  is  determined  by  what 
it  does— what  it  carries  out  as  its  object. 

Pteopfo  V.  Kings  County  Suprs.  52  N.  Y.  561; 
Qerke  v.  Purcell,  25  Ohio  St.  229;  Humphries 
V.  Little  Sisters  of  the  Poor,  29  Ohio  St.  205, 
206. 

An  institution  required  to  be  of  "  purely 
public  use  *'  is  not  such  if  any  portion  of  its 
use  is  not  a  public  use. 

Cleveland  Library  Asso.  v.  Pelton,  86  Ohio 
St.  259;  St,  Mary's  Industrial  School  v.  Brown, 
45  Md.  310. 

The  fact  that  like  appropriations  are  made 
elsewhere  is  immaterial.  Usage  cannot  make 
constitutional. 

People  V.  Allen,  42  N.  Y.  384. 

Taxation  can  only  be  for  public  use. 


pay  a  debt  Incurred  hy  individuals  in  erectingr  and 
malntalnioflr  a  public  bridge.  Shaw  v.  Dennis,  10 
111.  405. 

The  Improvement  of  a  river,  bay  and  harbor  is 
for  a  public  purpose  which  will  justify  the  issue 
of  bonds  by  the  county  where  it  is  situated.  Mo- 
bile County  v.  Kimball,  lOS  V.  S.  081,  »  L.  ed.  288. 

A  tax  on  the  whole  town  for  water-works  or 
other  improvements  in  an  unincorporated  village 
therein  ia  not  unconstitutional.  lAnd  L.  &  L.  Co. 
V.  Brown,  3  L.  R.  A.  472,  73  Wis.  294. 

Water- works,  sewers  and  artificial  iiffht  plants 
are  internal  Improvements  which  a  city  may  be 
authorized  to  provide  for.  Yesler  v.  Seattle,  1 
Wash.  308. 

9o  is  a  breakwater  to  protect  streets  agrainst 
a  lake.  Miller  v.  Milwaukee,  14  Wis.  642.  See  also 
infra^  as  to  plank  roads,  etc. 

Tbe  question  of  public  Improvements  for  which 
special  aesessments  may  be  levied  on  the  property 
benefited  will  be  treated  in  a  future  note. 

Celebrations;  public  entertainments. 

The  common  council  of  a  city  cannot  furnish 
free  entertainment  for  citizens  and  gruests  of  the 
•city  on  a  4th  of  July  celebration.  Hodges  v.  Buf- 
falo, 2  Denio.  110. 

A  town  m  Massachusetts  has  no  implied  author- 
ity to  appropriate  money  for  the  celebration  of  the 
4th  of  July.    Hood  v.  Lynn,  1  Allen,  103. 

Neither  has  the  city  of  New  London  any  author- 
ity to  expend  money  in  celebrating  the  4th  of  July. 
New  London  v.  Brainard,  22  Conn.  652. 

Towns  have  no  authority  to  expend  money  to 
celebrate  tbe  anniversary  of  the  surrender  of  Corn- 
waliSs.    Tash  v.  Adams,  10  Cush.  262. 

But  under  Mass.  Pub.  Stat.,  chap.  27,  fi  11,  a  town 
is  authorized  to  raise  money  by  taxation  for  cele- 
brating its  centennial  anniversary.    Hill  v.  East- 
tiampton,  1  New  Bug.  fiep.  497,  140  Mass.  381. 
14  L.  R.  A. 


The  city  of  Philadelphia  under  its  charter  has 
power  to  entertain  distinguished  visitors  at  the 
public  expense.  Tattian  v.  Philadelphia,  11  Phlla. 
276. 

An  appropriation  by  a  municipal  ordinance  to 
pay  the  expense  of  exhibiting  the  old  Liberty  Bell 
or  Independence  Bell  of  Philadelphia  at  a  cotton 
and  industrial  exposition  in  New  Orleans  is  not 
valid.    The  Liberty  Bell,  28  Fed.  Bep.  843. 

Public  concerts  by  a  band  may  be  paid  for  by  a 
town  under  Massachusetts  statutes  authorlzlDg 
towns  to  expend  money  for  holidays  and  other  pub- 
lic purposes.  Hubbard  v.  Taunton,  1  New  Eng. 
Rep.  581. 140  Mass.  467. 

In  these  cases  tbe  decisions  turn  on  the  question 
of  statutory  power  rather  than  on  the  right  of  the 
Legislature  to  give  such  power. 

Relief  or  Joans  to  citizens, 

Tbe  use  of  the  money  or  bonds  of  a  town  or  other 
municipal  subdivision  to  provide  destitute  farm- 
ers with  seed  grain  and  grain  to  feed  while  putting 
in  crops  cannot  be  authorized  by  statute  because 
not  for  a  public  purpose.  State  v.  Osawkee  Twp. 
14  Kan.  418, 19  Am.  Bep.  90.  Contra,  State  v.  Nel-^ 
son  County  (N.  Dak.)  8  L.  R.  A.  283;  Re  House  Boll 
No.  284  (Neb.)  March  10,1801. 

Issuing  bonds  the  proceeds  of  which  are  to  be 
loaned  to  the  owners  of  land  whose  buildings  have 
been  burned  by  a  great  city  fire  is  not  the  use  of 
public  funds  for  a  constitutional  purpose.  Lowell 
V.  Boston,  111  Mass.  454, 16  Am.  Rep.  30. 

An  Act  requiring  towns  to  support  the  families 
of  soldiers  is  valid.    Veazie  v.  China,  60  Me.  518. 

A  town  cannot  divide  among  the  people  money 
deposited  with  tbe  State  by  the  United  States  and 
apportioned  to  the  towns  by  a  statute  prescribing 
that  it  shall  be  used  for  the  same  purpose  as  money 
accruing  from  taxation.  Hooper  v.  Emery,  14  Me* 
375. 
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Perry  v.  WaMui^n,  20  Cal.  8*50;  Judge 
Cooley,  in  People  v.  Salem,  20  Mich.  462,  4 
Am.  Kep.  400;  Cooley,  Taxn.  Ist  ed.  p.  79; 
Citizens  Sae.  <fc  L,  Aiao.  v.  Topeka,  87  U.  S. 
20  Wall.  664,  22  L.  ed.  461. 

The  validity  of  the  appropriation  in  this  case, 
aside  from  the  constitutional  limitations,  hinges 
upon  the  fact  whether  the  purpose  is  a  public 
use,  and  depends  upon  the  power  to  levy  a  tax 
for  sach  object. 

Citizens  Sax.  d  L.  Asso.  v.  Topeka,  supra; 
Sharpless  v.  Philadelphia,  21  Pa.  147,  59  Am. 
Dec.  759;  Hanson  v.  Vernon,  27  Iowa,  28; 
Allen  V.  Jay,  60  Me.  127,  11  Am.  Rep.  185; 
IxnteU  V.  Boston,  111  Mass.  454,  15  Am.  Rep. 
89;  Whiting  v.  Slteboygan  <fc  B\  du  L,  R.  Co.  25 
Wis.  188,  8  Am.  Rep.  30. 

It  must  be  a  direct  public  benefit,  and  an  in- 
^    direct  public  benefit  will  not  support  the  tax. 

OuTtiss  V.  Whipple,  24  Wis.  350,  1  Am.  Rep. 
189;  Whiting  v.  Sheboygan  &  F.  du  L.  R.  Co. 
supra;  Butler  v.  Saginaw  County  Suprs.  26 
Mich.  22 ;  Lowell  v.  Boston  and  Sfiarpless  v. 
Philadelphia,  supra. 

To  support  a  tax,  the  public  benefits  must 
be  such  as  are  direct. 

People  V.  Salem,  supra;  Weeks  v.  Miltoaukee, 
10  Wis.  242. 

Every  industrial  enterprise  which  gives  em- 
ployment to  labor  and  advances  the  wealth  of 
the  State  is  a  public  good,  but  it  is  not  neces- 
sarily a  public  use  for  which  taxes  may  be 
taken. 

Hare,  Am.  Const.  Law,  p.  288;  Citizens  San. 
.     <fc  L  Asso.  V.  Topeka,  87  U.  8.  20  Wall.  655. 


22  L.  ed.  455;  Parker^mrg  v.  Brown,  106  U. 
S.  487,  27  L.  ed.  288;  Cole  v.  La  Orange,  li:i 
U.  8.  4,  28  L.  ed.  897;  PeopleY.  Parks,  58  Cal. 
639:  Cooley,  Const.  Lim.  p.  664. 

No  court  has  ever  held,  upon  the  question  of 
granting  public  aid,  that  it  could  be  constitu- 
tionally granted  to  create  property  in  the  haods^ 
of  the  citizen,  or  that  such  could  be  "  the  ulti- 
mate purpose  of  its  direct  oMect." 

Whiting  v.  Sheboygan  db  F,  du  L,  R.  Co.  25 
Wis.  188,  8  Am.  Rep.  37;  Bloodgood  v.  Mohawk 
dh  E.  R,  Co.  18  Wend.  48;  Cbmmerciai  Bank 
of  Cleveland  v.  Ma,  2  Dill.  862;  Citizens  &ie. 
db  L.  Asso.  V.  Topeka,  supra. 

After  the  fire  in  Boston,  in  November,  1872^ 
the  Legislature  of  Massachusetts  passed  an 
Act  authorizing  the  city  of  Boston  to  issue 
bonds,  raising  a  fund  to  aid  in  rebuilding  por- 
tions of  the  citv  destroyed.  But  it  was  held 
unconstitutional. 

Lowell  V.  Boston,  111  Mass.  454, 15  Am.  Rep. 
89;  Hood  v.  Lynn,  88  Mass.  105;  St.  Mary'9 
Industrial  School  v.  Brown,  45  Md.  310;  Peo- 
ple V.  Salem,  20  Mich.  453,  4  Am.  Rep.  400; 
Sharpless  v.  Philadelphia,  21  Pa.  147.  59  Am. 
Dec.  774;  State  v.  Osawkee  Ttop.  14  Kan.  418^ 
19  Am.  Rep.  99;  Commercial  Bank  of  Clece- 
land  V.  lola  and  Whiting  v.  Sheboygan  <t  F. 
R.  Co,  supra;  Allen  v.  Jay,  60  Me.  124,  11 
Am.  Rep.  185;  Coates  v.  Campbeil,  87  Minn. 
498;  Curtiss  v.  Whipple,  24  Wis.  850,  1  Am. 
Rep.  189;  West  River  Bridge  Co.  v.  Dir,  47  U. 
8.  6  How.  546,  12  L.  ed.  551;  Swan  v.  ^7- 
lianis,  2  Mich.  427;  Clee  v.  Sanders,  74  Mich. 
692;  Floyd  v.  Pernn,  2  L.  R.  A.  242,  30  S.  C. 


A  town  cannot  appropriate  the  interest  of  the 
surplus  revenue  deposited  with  it  under  Mass. 
Stat.  1807,  obap.  86,  fi  1,  to  the  abatement  or  deduc- 
tion of  poll  taxes.    Cooley  v.  Granville,  10  Gush.  66. 

ProUetUm  agaimd  fire  or  disease. 

A  town  may  use  money  to  repair  fire  en^nes 
kept  to  eztlnfiruish  fires  in  the  town  whether  they 
belong  to  It  or  were  purchased  by  private  sub- 
scription.   Allen  V.  Taunton,  19  Pick.  485. 

A  town  having  a  duly  established  fire  depart- 
ment cannot,  under  Mass.  Oen.  8tat.,  chap.  24,  ap- 
propriate money  to  pay  members  of  a  private 
organization  who  have  not  l)een  appointed  engine- 
men  under  the  statute.  Greenough  v.  Wakefield, 
127  Haas.  276. 

A  tax  on  a  foreign  corporation  for  the  tieneflt  of 
exempt  firemen  is  not  unconstitutional.  Fire  Dept. 
of  New  York  City  v.  Noble,  8  E.  D.  Smith,  440;  Fire 
Dept.  of  New  York  City  v.  Wright,  Id.  468;  Trustees 
of  Exempt  Firemcn^s  Bene  v.  Fund  v.  Roome,  9B 
N.  Y.  818.  Contra,  Philadelphia  Asso.  for  R.  of  D. 
F.  V.  Wood,  80  Pa.  78. 

An  extra  tax  to  prevent  the  spread  of  small-pox 
is  lawful.    Solomon  v.  Tarver,  52  Ga.  406. 

FumUthina  soldiers. 

A  town  has  no  authority  to  raise  money  for  pro- 
curing uniforms  for  an  artillery  company.  Claflin 
V.  Hopkinton,  4  Gray,  602. 

The  raising  and  support  of  soldiers  for  the  de- 
fense 01  the  government  Is  a  public  duty  for  which 
the  Legislature  may  authorize  taxation.  Grover  v. 
Pembroke,  11  Allen,  88;  Freeland  v.  Hastings,  10 
Allen,  670:  Lowell  v.  Oliver,  8  Allen,  247;  Fowler  v. 
Danvers,  Id.  80. 

Bounties  may  be  voted  under  statutory  authori- 
ty to  fill  the  quota  of  a  municipal  sub-division  un- 
der a  call  for  troops  and  in  anticipation  of  a  draft. 

14  L.  R.  A. 


Speer  v.  School  Directors,  60  Pa.  160;  Comer  v.  Fol- 
som,  18  Minn.  219;  State  v.  Richland  Twp.  20  Ohio 
St.  363;  Taylor  v.  Thompson,  42  III.  1;  Kunkle  v. 
Franklin,  18  Minn.  127;  Cunningham  v.  Mitchell,  67 
Pa.  79;  Barbour  v.  Camden,  61  Me.  008.. 

A  town  may  vote  money  under  legislative  au- 
thority to  assess  those  who  may  be  drafted  to  ob- 
tain substitutes  or  to  pay  bounties  to  those  who 
serve  in  person.  Booth  v.  Woodbury.  82  Conn.  118; 
Waldo  V.  Portland,  88  Conn.  968;  Bartholomew  v. 
Harwinton,  Id.  408. 

A  tax  by  a  town  under  authority  of  statute  to 
pay  the  commutation  money  for  such  persons  as 
might  be  drafted  from  that  town  is  not  unconsti- 
tutional although  it  falls  on  some  who  are  not  sub* 
ject  to  the  draft.    State  v.  Jackson,  31  N.  J.  L.  188. 

But  in  Kentucky  it  was  held  that  an  act  author- 
izing money  to  be  raised  for  volunteers  in  antici- 
pation of  a  draft  was  constitutional  onlj-  as  to 
those  who  participated  in  the  benefits  or  ratified 
the  act  or  were  estopped  from  contesting  it,  but 
was  not  constitutional  as  to  others  whom  a  draft 
would  not  affect.  Ferguson  v.  Landram,  1  Bush,. 
548, 6  Bush,  280,96  Am.  Dec.  860. 

A  vote  by  a  town  to  raise  the  commutation  mon- 
ey which  could  be  paid  by  drafted  persons  Instead 
of  serving  Is  not  lawful  unless  authorized  by  stat- 
ute.   Barbour  v.  Camden,  61  Me.  608. 

A  tax  to  pay  bounties  is  not  for  a  municipal  pur- 
pose and  therefore  the  Legislature  cannot  compel 
a  town  to  pay  such  bounties.  State  v.  Tappan,  1» 
Wis.  664,  9  Am.  Rep.  622. 

Towns  have  no  authority  to  raise  money  to  give 
additional  wages  to  the  militia  and  for  other  pur- 
poses of  defense  in  time  of  war  and  danger  of  hos- 
tile invasion,  unless  such  power  is  given  by  statu te» 
Stetson  V.  Kempton,  13  Mass.  2f72, 7  Am.  Dec.  146. 

Money  voluntarily  contributed  by  individuals  to 
procure  the  quota  of  soldiers  for  a  town  is  not  a 
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1 ;   Weightman  t.  Clark,  108  U.  8.  356,  26  L. 
«d.  892. 

De  Haven*  </.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  application  to  this  coart 
for  a  writ  of  mandate  to  compel  the  defendant, 
as  comptroller,  to  draw  his  warrant  on  the 
■state  treasurer,  in  payment  of  a  claim  con- 
tracted and  audited  hv  the  petitioners,  as 
members  of  the  California  World's  Fair  Com- 
mission, in  pursuance  of  the  authority  given 
such  commission  by  an  Act  of  the  Legislature 
of  this  State,  approved  March  6,  1891.  Stat. 
1891,  p.  24.  The  Act  provides  for  the  appoint- 
ment bv  the  governor  of  a  commission  who 
"  shall  have  the  exclusive  charge  and  control 
of  the  expenditure  of  all  moneys  appropriated 
by  the  State  of  California  for  the  construction 
of  buildings  and  maintaining  an  exhibit  of 
the  products  of  the  State  of  California  at  the 
World's  Fair  Columbian  Exposition,  to  be 
held  in  the  city  of  Chicago,  State  of  Illinois, 
in  eighteen  hundred  and  ninety-three."  Bv 
flection  3  of  the  Act  the  sum  of  |800,000  is 
appropriated  "  to  meet  the  expenses  of  erecting 
buildings  and  maintaining  an  exhibit  of  the 
products  of  the  State  ox  California  at  the 
World's  .Columbian  Exposition"  at  Chicago, 
and  the  comptroller  is  directed  to  draw  his 
warrant  on  the  treasury  from  time  to  time  in 
favor  of  such  persons  as  the  maioritv  of  the 
commissioners  provided  for  by  the  Act  shall 
direct.  The  defendant  demurs  to  the  petition, 
upon  the  general  ground  that  the  facts  therein 
stated  do  not  entitle  petitioners  to  the  writ 


demanded,  and  in  support  of  this  demurrer 
contends: 

1.  That  the  Act  of  the  Legislature  referred 
to  is  in  conflict  with  that  provision  of  section 
22  of  article  4  of  the  Constitution,  which  de- 
clares that  "no  money  shall  ever  be  appro- 
priated or  drawn  from  the  state  treasury  for 
the  use  or  benefit  of  any  corporation,  associ- 
ation, asylum,  hospital,  or  any  other  institution 
not  under  the  exclusive  management  and  con- 
trol of  the  State  as  a  state  institution,  nor  shall 
any  grant  or  donation  of  property  ever  be 
made  thereto  by  the  State." 

In  considering  the  question  thus  presented 
the  court  will  take  judicial  notice  or  the  fact 
that  the  World's  Fair  Columbian  Exposition, 
referred  to  in  the  statute  under  consiaeration, 
is  to  be  held  under  and  by  virtue  of  the  pro- 
visions of  an  Act  of  Congress  approved  April 
25,  1890,  (27  U.  S.  Stat,  at  L.  62,)  and  that 
such  exposition  will  not  be  conducted  under 
the  exclusive  management  and  control  of  this 
State  as  a  state  in.stitution,  but,  on  the  con- 
trary, that  the  same  will  be  under  the  general 
management  of  the  national  commission,  cre- 
ated by  that  Act;  and  that  the  chief  agencv 
relied  upon  to  effect  the  design  of  Confipness  is 
a  private  corporation  of  the  State  of  Illinois, 
which  is  authorized  by  the  Act  of  Congress  to 
charge  such  entrance  and  admission  fee  to  such 
exhibition  "as  shall  be  fixed  and  established 
by  said  corporation,  subject,  however,  to  such 
modification,  if  any,  as  may  be  imposed  by  a 
majority  of  said  commissioners."  But,  while 
conceding  these  to  be  the  facts,  unless  the  Act 
under  consideration  makes  an  appropriation 


consideration  for  vote  of  the  town  to  reimburse 
them.  Estey  v.  Westminster,  97  Mass.  904;  Cole  v. 
Bedford,  Id.  096;  Shepard  v.  Turner,  13  AUen,  02; 
Perkins  v.  Milf  ord,  69  Me.  815. 

The  pasrment  of  bounties  to  persons  who  have 
already  enlisted  in  the  service  of  the  United  States 
without  any  contract  for  bounties  is  not  the  use  of 
money  for  public  purposes  as  there  is  no  considera- 
tion therefor.  Fowler  v.  Danvers,  8  Allen,  80; 
Shackf ord  v.  Newinffton,  46  N.  H.  41S.  Contra^  Brod- 
bead  v.  Milwaukee,  19  Wis.  034.  88  Am.  Dec.  TIL. 

The  repayment  by  a  town  of  money  paid  by  in- 
dividuals for  substitutes  is  not  a  use  of  public 
money  for  public  purposes  which  can  be  author- 
ized by  the  Legislature.  Freeland  y.  Hastings,  10 
AUen,  570;  Kelly  v.  Marshall,  69  Pa.  819;  Tyson  v. 
School  Directors  of  Halifax  Twp.  51  Pa.  1;  Thomp- 
son y.  Plttston,  69  Me.  545. 

But  taxes  may  be  authorized  by  statute  to  repay 
advances  for  bounties  made  before  the  municipal 
subdivision  had  power  to  raise  money  for  them. 
Felty  V.  Uhler,  10  Phila.  51^,  Tyson  v.  School  Di- 
rectors of  Halifax  Twp.  ncprcu 

Or  to  repay  money  subscribed  by  individuals  to 
fill  out  what  was  needed  for  bounties,  enough  not 
being  offered  by  the  local  authorities.  Hllbish  v. 
Oatherman,  64  Pa.  154. 

The  repayment  of  voluntary  subscriptions  for 
bounties  to  raise  the  quota  was  held  not  authorized 
under  a  Minnesota  statute  without  raising  the 
constitutional  question.  Cover  v.  Baytown,  12 
Minn.  124. 

So  under  a  Connecticut  statute,  as  to  the  reim- 
bursement of  persons  who,  though  no  drafted, 
had  sent  substitutes  who  were  credited  on  the 
quota  of  their  town.  Usher  v.  Colchester,  83 Conn. 
567. 

And  a  New  Hampshire  statute  authorizing  boun- 
ties to  enlisted  men  was  held  not  applicable  to 
past  enlistments.    Crowell  v.  Hopkinton,  45  N.  H.  9. 

14  L.  a  A. 


Expenses  relating  to  the  corporate  erlgtence. 

A  town  cannot  legally  raise  money  by  tax  to  pay 
expenses  of  a  petition  for  annexation  to  a  city. 
Minot  V.  West  Boxbury,  112  Mass.  1, 17  Am.  Rep.  62. 

Nor  expenses  incurred  in  opposing  before  the 
Legislature  the  annexation  of  that  town  to  an- 
other.   Coolidge  V.  Brookline,  114  Mass.  592. 

Nor  expenses  in  opposing  a  division  thereof  be- 
fore the  legislative  committee.  Westbrook  v. 
Deering,  68  Me.  2S1. 

A  town  has  no  Implied  power  to  use  its  money 
for  the  payment  of  debts  or  expenses  incurred  by 
individualB  prior  to  its  incorporation  in  obtaining 
such  incorporation.  Frost  v.  Belmont.  88  Mass. 
152. 

Payment  of  moral  obUoations, 

A  town  may  indemnify  its  officers  against  liabili- 
ty incurred  in  the  bona  fide  discharge  of  their 
duties  although  they  exceed  their  powers.  Ban- 
croft v.  Lynnfleld,  18  Pick.  566,  29  Am.  Dec.  628; 
Hadsell  v.  Hancock,  8  Oray.  526;  Fuller  v.  Groton, 
11  Gray,  840;  Pike  v.  Mlddleton,  12  N.  H.  278;  Sher- 
man V.  Carr,  8  h.  1. 481;  Brlggs  v.  Whipple,  6  Yt.  96. 

Thus  to  indemnify  a  surveyor  of  highways  for 
digging  a  drain  claimed  to  be  in  the  highway. 
Bancroft  v.  Lynnfleld,  18  Pick.  566,  29  Am.  Dec.  628. 

Or  to  Indemnify  selectmen  for  carrying  out  the 
orders  of  the  town.  Hadsell  v.  Hancock,  8  Gray, 
526. 

Or  to  indemnify  school  commissionerB  for  de- 
fending an  alleged  libel  in  their  report.  Fuller  v. 
Groton,  11  Gray,  840. 

Or  to  refund  to  assessors  an  amount  paid  by 
them  to  prevent  actions  against  them  by  taxpay- 
ers to  recover  taxes  irregularly  collected  so  far  as 
it  is  for  town  taxes  but  not  for  state  and  county 
taxes.    Nelson  v.  Milf  ord,  7  Pick.  18. 

But  a  town  cannot  indemnify  selectmen  for  the 
expense  of  resisting  criminal  prosecutions  for  their 
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for  the  use  and  benefit  of  the  national  commis- 
sion, or  in  aid  of  the  private  corporation, 
through  the  instrumentality  of  which  that 
exposition  is  in  great  part  to  be  conducted, 
and  from  the  success  of  which  that  corpora- 
tion expects  to  derive  a  pecuniary  profit,  it  is 
clear  that  the  provision  of  the  Constitution, 
above  quoted,  and  relied  upon  by  defendant, 
can  have  no  application,  it  is  claimed  by  the 
defendant  that  the  statute  under  consideration 
does  in  effect  make  such  an  appropriation,  but 
we  are  not  abie  to  find  anything  in  its  language 
which  would  justify  the  contention  of  defend- 
ant on  this  point.  On  the  contrary,  it  appears 
from  the  Act  itself  that  the  appropriation  is  to 
be  expended  by  the  State  itself,  disbursed  by 
its  own  agents  or  officers,  and  is  to  be  used 
only  for  the  purpose  of  "  erecting  buildings  and 
collecting  and  maintaining  an  exhibit  of  the 
products  of  the  State  of  California.'*  Even  if 
it  could  be  said  with  any  degree  of  certainty 
that  the  private  corporation  referred  to  in  the 
Act  of  Congress  will  increase  its  receipts  be- 
cause of  the  fact  that  the  State  is  to  place  its 
products  on  exhibition,  or  that  it  may  derive 
a  benefit  from  the  rent  of  its  grounds  to  the 
State,  or  realize  other  profits,  still  this  would 
not  affect  the  question  we  are  considering,  or 
bring  the  appropriation  within  the  prohibition 
of  the  section  of  the  Constitution  above  quoted, 
as  it  is  apparent  that  the  main  object  of  the 
statute  is  not  to  confer  such  incidental  benefit, 
but  rather  promote  what  is  assumed  to  be  a 
matter  of  public  concern,  and  for  the  public 
good.  In  every  public  expenditure,  individ- 
uals derive  incidental  aid  and  benefit,  in  the 


sense  that  they  are  paid  for  services  rendered 
or  articles  furnishea  to  the  State  in  the  pros- 
ecution of  the  public  improvement  or  business- 
of  the  Stale,  and  the  expenditure  contemplated 
by  this  Act  will  not  be  exceptional  in  this  re- 
spect; but  there  is  nothing  upon  the  face  of 
the  statute  to  indicate  that  the  private  corpora- 
tion referred  to,  or  any  individual,  will  or  can, 
if  the  appropriation  is  honestly  expended,  re- 
ceive one  dollar  as  a  gratuity,  or  by  way  of 
assistance,  or  except  in  return  for  something^ 
of  value  which  the  officers  charged  with  its 
disbursement  shall  deem  necessary  to  secure, 
in  order  to  effect  the  general  purpose  and 
object  of  the  Act. 

2.  The  defendant  further  contends  that  the- 
statute  is  unconstitutional,  for  the  reason  that 
the  appropriation  thereby  made  is  not  for  a 
public  use,  such  as  the  State  is  authorized  to 
make;  that  the  maintenance  of  an  exhibition 
of  the  products  of  the  State  in  the  manner  con- 
templated does  not  fall  within  the  legitimate 
authority  of  the  state  government. 

In  passing  upon  this  proposition  it  is  neces- 
sary to  bear  in  mind  that  what  is  for  the 
public  good  and  what  are  public  purposes 
"are  questions  which  the  Legislature  must 
decide  upon  its  own  judgment,  in  respect  to 
which  it  is  vested  with  a  large  discretion 
which  cannot  be  controlled  by  the  courts,  ex- 
cept, perhaps,  where  its  action  is  clearly 
evasive.  .  .  .  Where  the  power  which  is  ex- 
ercised is  legislative  in  its  character,  the  courts 
can  enforce  only  those  limitations  which  the 
Constitution  imposes;  not  those  implied  re- 
strictions, which,  resting  in  theory  only,  the 


refusal  to  erase  names  from  a  check  list  of  voters 
as  the  erasure  of  suoh  names  was  not  a  matter 
affecting  the  town.    Gove  v.  Eppinir,  41  N.  H.  589. 

Nor  has  it  any  authority  to  vote  a  tax  for  reim- 
bursement of  a  collector  who  has  improperly  taken 
a  note  for  taxes  and  after  accounting  for  it  as 
money  been  unable  to  collect  it.  Tbomdike  v. 
Camden,  7  L.  R.  A.  463, 82  Me.  89. 

The  Legislature  may  authorize  a  municipality  to 
raise  money  to  pay  an  additional  price  to  a  con- 
tractor although  the  charter  did  not  give  the  mu- 
nicipality power  to  do  so.  Brewster  v.  Syracuse, 
19  N.  Y.  116. 

The  fulfillment  of  a  moral  obligation  by  an  ap- 
propriation for  exempt  firemen  is  the  use  of  money 
for  a  public  purpose.  Trustees  of  Exempt  Fire- 
men's Benev.  Fund  v.  Koome,  98  N.  Y.  818. 

See  also  on  this  question  bead  note  2  of  Waterloo 
Woolen  Co.  v.  Shanahan,  the  case  next  following 
the  main  case  above. 

Aid  to  husinem  corporations  or  entervriaea. 

A  town  cannot  give  money  to  a  private  cemetery 
corporation.    Luques  v.  Dresden,  77  Me.  186. 

A  town  may  subscribe  in  aid  of  a  turnpike  com- 
pany under  statutory  authority.  Com.  v.  McWil- 
llams.  11  Pa.  61. 

So  may  a  city  issue  bonds  in  aid  of  a  plank  road. 
Mitchell  V.  Burlington,  71  U.  8.  4  Wall.  270, 18  L.  ed. 
880;  Lamed  v.  Burlington,  71  U.  S.  4  WalL  276. 18  L. 
ed.  868. 

A  toll-bridge  across  a  river  is  also  a  work  of  in- 
ternal improvement  which  may  be  thus  aided. 
Dodge  County  v.  Chandler,  96  IT.  S.  205,  24  L.  ed. 
026. 

So  is  a  wagon  bridge  across  a  river.  United 
States  V.  Dodge  County  Comrs.  110  U.  S.  156,  28  L. 
ed.  108. 

A  city  under  legislative  authority  may  subscribe 
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for  shares  of  a  corporation  in  which  the  State  is  a 
large  stockholder,  and  which  is  engaged  in  a  great 
state  adventure  to  connect  navigable  wators  by  a 
line  of  transportation.  Gk)ddin  v.  Crump,  8  Leigh« 
120. 

The  aid  of  private  manufacturing  is  not  a  public 
purpose  for  which  a  city  or  local  8ut>di vision  of 
the  State  can  issue  its  bonds.  Parkersburg  v. 
Brown,  106  U.  S.  487, 27  L.  ed.  288;  Cole  v.  LaGrange, 
113  U.  8. 1, 28  L.  ed.  896;  Htizens  Sav.  &  L.  Asso.  v. 
Topeka,  87  U.  8.  20  Wall.  656,  22  L.  ed.  446;  Allen  v. 
Jay,  60  Me.  U4, 11  Am.  Bep.  185;  Weismer  v.  Doug> 
las,  64  N.  Y.  91,  21  Am.  Rep.  586;  Opinion  of  the 
Judges.  68  Me.  600:  Mather  v.  Ottawa,  2  West.  Bep. 
49, 114  111.  650:  Commercial  Nat.  Bank  of  Cleveland 
V.  lola.  2  Dill.  863. 

Neither  is  the  expenditure  of  money  to  make  the 
water  in  a  river  available  for  manufacturing  pur-> 
poses.  Ottawa  v.  Carey,  108  U.  S.  110,  27  L.  ed.  669: 
Coates  V.  Campbell,  87  Minn.  496. 

Nor  the  construction  of  a  dam  in  order  to  lea^e 
the  water  for  manufacturing.  Atty-Oen.  v.  Eau 
Claire,37  Wis.  400. 

Neither  is  aid  to  a  steam  grist-mill.  Osborne  v. 
Adams  County,  106  U.  S.  181,  27  L.  ed.  129;  State  v. 
Adams  County,  15  Neb.  669. 

But  under  statutes  authorizing  municipal  aid  for 
works  of  internal  improvement.  Including  bridg€9« 
railroads  and  water-ppwer,  and  declaring  grist- 
mills to  be  public  mills,  and  also  regulating  their 
rates  and  the  order  of  serving  customers,  the  con- 
struction of  a  steam  grist-mill  was  held  to  be  a 
work  of  internal  improvement.  Burlington  v. 
Beasley,  94  U.  S.  312,  24  L.  ed.  163. 

A  water  grisr-miil  erected  for  public  use.  rates 
of  toll  to  be  determined  by  the  county  commis- 
sioners and  being  subject  to  regulation  by  the  Leg- 
islature, is  a  work  of  ^Mntemal  improvement*^  with- 
in the  meaning  of  the  Nebraska  Statutes,  for  which 
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people  have  been  satisfied  to  leave  to  the 
]udg:ment,  patriotism,  and  sense  of  justice  of 
their  representatives/'  Cooley,  Const.  Lim. 
p.  154.  It  is  undoubtedly  true  that  public 
money  can  be  rightfully  expended  only  for 
public  purposes,  but  it  was  well  said  by  that 
eminent  jurist.  Judge  Cooley,  in  delivering 
the  opinion  of  the  court  in  People  v.  8aiem,  20 
Mich.  452,  4  Am.  Rep.  400:  '*  Necessity  alone 
is  not  the  test  by  which  the  limits  of  state 
authority  in  this  direction  are  to  be  defined, 
but  a  wise  statesmanship  must  look  beyond 
the  expenditures  which  are  absolutely  needful 
to  the  continued  existence  of  organized  gov- 
ernment, and  embrace  others  which  may  tend 
to  make  that  government  subserve  the  general 
well-being  of  society,  and  advance  the  present 
and  prospective  happiness  and  prosperity  of 
the  people."  In  view  of  these  principles  of 
constitutional  law,  which  are  so  well  settled 
as  to  be  placed  beyond  discussion  or  dispute, 
it  is  manifest,  we  think,  that  the  court  is  not 
authorized  to  declare  the  act  under  consider- 
ation void  upon  the  theory  that  it  can  in  no  man- 
ner be  considered  as  tending  to  promote  the  pub- 
lic welfare,  which  it  is  one  great  object  of 
government  to  secure.  The  question  whether 
the  public  interests  of  the  State  would  be  at  all 
advanced  by  an  exhibition  of  its  products 
such  as  is  contemplated  by  the  Act  was  an 
appropriate  one  for  discussion  in  the  halls  of 
the  Legislature  before  its  enactment,  and  for 
the  consideration  of  the  governor  before  ap- 
proving it,  but  it  is  not  one  for  this  court 
to  decide,  upon  the  individual  views  of  its 
members  concerning  the  wisdom  or  expediency 


of  such  legislation.  There  is  no  difference, 
except  in  degree,  between  the  appropriation 
contained  in  this  Act  and  those  which  for  years- 
have  been  made,  without  any  question  as  to 
their  validity,  for  the  support  of  the  state  agri- 
cultural fair  and  the  various  district  agricuftu- 
ral  societies  throughout  the  State.  The  fact 
that  this  exhibit  of  the  products  of  the  State  iS' 
to  be  made  without  the  limits  of  the  State 
does  not  change  its  essential  character,  or  make 
it  any  less  an  occasion  or  purpose  in  which,  in 
an  enlarged  sense,  it  may  be  said  that  the 
people  of  the  State  have  an  interest.  In  fact 
It  would  be  hard  to  distinguish  this  appropria- 
tion in  principle  from  those  made  from  time 
to  time  for  the  maintenance  of  horticultural, 
viticultural  and  other  similar  commissions. 
None  of  these,  strictly  speaking,  are  required 
for  the  proper  administration  of  the  govern- 
ment of  the  State,  and  possibly,  in  the  opinion 
of  man^,  call  for  an  unjustifiable  and  useless 
expenditure  of  money.  But  the  power  of  the 
Legislature  to  create  such  commissions  has- 
never  been  doubted.  We  know  from  the  ex- 
press declaration  of  the  Act  of  Congress  author- 
izing the  Columbian  Exposition  that  the  pur- 
pose of  the  exposition  is  to  commemorate  the 
four  hundredth  anniversary  of  the  discovery 
of  America,  *'by  an  exhibition  of  the  resources 
of  the  United  States  of  America,  their  devel- 
opment, and  of  the  progress  of  civilization  in 
the  new  world;"  and  that  such  exhibition  is- 
to  be  of  a  '* national  and  international  charac- 
ter, so  that  not  only  the  people  of  the  Union 
and  of  this  continent,  but  those  of  all  nations  as 
well,  can  participate."   We  have  no  doubt  that 


bonds  may  be  voted  to  aid  in  Its  oonstruction. 
Traver  v.  Merrick  County,  14  Neb.  ^7, 45  Am.  Rep. 
Ill;  State  v.  Clay  County,  20  Neb.  4A2;  Blair  v.  Cum- 
tng  County,  Ul  (J.  S.  868, 28  L.  ed.  467. 

A  beet  sugar  manufactory  run  by  water,  which 
does  not  manufacture  for  toll  and  is  not  within 
legislative  control  by  virtue  of  any  law  of  the 
State,  is  not  an  ^^intemal  improvement^*  for  which 
bonds  may  be  issued  by  a  city.  Getcbell  v.  Benton, 
1  Neb.  L.  J.  662. 

Aid  to  raibroadB. 

The  doctrine  that  the  construction  of  a  railroad 
is  a  public  purpose  to  aid  which  taxes  may  be  raised 
or  bonds  issued  is  denied  In  very  exhaustive  and 
vigorous  opinions  by  Judges  Cooley,  Christiancy 
and  Campbell  of  the  Supreme  Court  of  Michigan, 
Graves.  J*.,  dissenting.  People  v.  Salem,  20  Mich. 
462, 4  Am.  Rep.  400. 

In  Iowa  the  doctrine  was  first  affirmed  in  Du. 
buque  County  v.  Dubuque  &  P.  R.Co.  4  G.  Greene,  1, 
which  case  was  overruled  by  Stokes  v.  Scott  Coun- 
ty, 10  Iowa,  166;  State  v.  Wapello  County,  13  Iowa* 
388;  McClure  v.  Owen,  28  Iowa,  243;  and  in  which 
last  case  a  strong  opinion  was  written  by  Judge 
Dillon  (Hanson  v.  Vernon,  27  Iowa,  38,  1  Am.  Rep. 
216),  but  was  again  approved  and  re-established  in 
Stewart  v.  Polk  County  Supra.  80  Iowa,  1, 1  Am. 
Rep.  288,  and  affirmed  also  by  implication  in  Mer- 
rill V.  Welsher,  60  Iowa,  61. 

In  Wisconsin  while  subscriptions  to  stock  of  a 
raUroad  company  were  upheld,  it  was  decided  that 
the  donation  of  public  money  in  aid  of  a  railroad 
Is  unconstitutional  because  not  for  a  public  pur- 
pose. Whiting  V.  Sheboygan  Sc  F.  Du  L.  R.  Co.  26 
Wis.  167, 3  Am.  Rep.  30. 

By  the  overwhelming  weight  of  authority  it  is 
settled,  however,  that  the  Legislature  unless  re- 
stricted by  provlsionB  of  the  State  Constitution 
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may  authorize  towns,  counties  or  cities  either  to 
subscribe  for  stock  of  railroad  corporations  or 
make  donations  to  them  on  the  ground  that  the  con- 
struction of  such  roads  is  for  a  public  purpose^ 
State  v.  Whitesides,  3  L.  R.  A.  777,  80  S.  C.  579;  State 
V.  Neely,  3  L.  R.  A.  672, 30  S.  C.  587;  State  v.  Charles- 
ton, 10  Rich.  L.  4fll;  Otoe  County  v.  Baldwin,  111  U. 
S.  1, 28  L.  ed.  381;  Moultrie  v.  Fairfield,  106  U.  S.370. 
26  L.  ed.  945;  Olcott  v.  Fond  du  Lac  County  Suprs. 
88  n.  S.  16  Wall.  678, 21 L.  ed.  882;  Thompson  v.  Lee 
County,  70  U.  S.  3  Wall.  827.  18  L.  ed.  177:  Gelpecke 
V.  Dubuque,  68  U.  S.  1  Wall.  175, 17  L.  ed.  520;  Myer 
v.  Muscatine,  68  U.  S.  1  Wall.  884, 17  L.  ed.  564:  Clark 
V.  Janesville,  10  Wis.  186;  Bushnell  v.  Beloit,  10  Wis. 
195;  PhiUipe  v.  Albany,  28  Wis.  340;  Rogan  v.  Wa-^ 
tertown,  30  Wis.  250;  Lawson  v.  Milwaukee  Sc  N. 
W.  R.  Co.  Id.  597;  Gibbons  v.  Mobile  A  G.  N.  R.  Co^ 
36  Ala.  410;  Stein  v.  Mobile,  24  Ala.  501;  Augusta  Bank 
v.  Augusta,  49  Me.  507:  Dyar  v.  Farmington,  70  Me. 
516;  Hopple  v.  Brown  Twp.  13  Ohio  St.  311:  State  v^ 
Hancock  County  Comrs.  12  Ohio  St.  586;  Cass  v. 
Dillon,  2  Ohio  St.  607;  Cincinnati,  W.  &  Z.  R.  Co.  v. 
Clinton  County  Comrs.  1  Ohio  St.  77;  State  v.  Clin- 
ton County  Comrs.  6  Ohio  St.  280;  State  v.  Van 
Home,  7  Ohio  St.  327;  State  v.  Union  Twp.  8  Ohio- 
St.  304;  St.  Louis  v.  Alexander,  23  Mo.  488;  St.  Joseph 
&  D.  C.  R.  Co.  V.  Buchanan  County  Ct.  39  Mo.  485; 
Com.  V.  Perkins,  43  Pa.  4C0;  Sharpless  v.  Philadel- 
phia, 21  Pa.  147,  50  Am.  Dec.  759;  Police  Jury  v.  Mc- 
Donogh,  8  La.  Ann.  841;  Aurora  v.  West  9  Ind.  74, 
22  Ind.  88,  85  Am.  Dec  413;  Robinson  v.  Bidwell,  22" 
Cal.  379;  Leavenworth  County  Comrs.  v.  Miller,  7 
Kan.  479, 12  Am.  Rep.  425;  State  v.  Nemeba  County 
Comrs.  7  Kan.  542;  Morris  v.  Morris  County  Comre, 
Id.  576;  Society  for  Savings  v.  New  London,  29  Conn. 
174;  EIridgeport  v.  Housatonic  R.  Co.  15  Conn.  475; 
Talbot  v.  Dent,  9  B.  Mon.  526;  Slack  v.  Maysville  & 
L.  R.  Co.  13  B.  Mon.  1;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56;  Butler  v.  Dunham,  27  111.  474;  Johnson  v^ 
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it  was  fairly  a  matter  within  the  power  of  the 
Legislature  to  determine  whether  this  State 
should  join  with  its  sister  states,  and  with  the 
government  of  the  United  States,  in  celebrating 
in  the  way  suggested  the  historical  event  re- 
ferred to.  It  has  been  held  in  many  cases  that 
a  municipal  corporation  has  no  authority,  un- 
der the  ^neral  powers  usually  given  to  such 
corporations,  to  appropriate  money  for  the  cel- 
ebration of  the  anniversary  of  important  events 
in  the  history  of  our  country,  such  as  the 
Fourth  of  July  {Hodges  v.  Buffalo,  %  Denio, 
110;  Hood  V.  Lynn,  1  Allen,  108)  and  the  sur- 
render of  ComwalllB  (Ttuh  v.  Adams,  10  Cush. 
252).  See  also  The  Liberty  BeU,  28  Fed.  Rep. 
844.  These  decisions,  however,  all  rest  upon 
the  principle  that  municipal  corporations  have 
no  powers  except  such  as  are  specifically 
granted  by  the  Act  of  incorporation,  or  are 
necessary  for  the  purpose  of  carrying  into  ef- 
fect the  powers  expressly  granted.  Hut  it  has 
never  t>een  doubted  that  the  State  could  con- 
fer upon  a  city  or  town  the  authority  to  cele- 
brate such  important  events  in  the  liistory  of 
the  couotrv  as  appeal  to  the  patriotism  or 
higher  sentiments  of  the  people,  and  to  tax 
their  citizens  to  pay  the  expense  thereof.  Thus 
it  was  held  that  the  city  of  Philadelphia  had 
the  power  under  its  charter  to  provide  for  the 
entertainment  of  distinguished  visitors  upon 
the  occasion  of  the  celebration  of  the  Centen- 
nial Anniversary  of  American  ludependenoe. 
Tathnm  v.  Philadelphia,  11  Phila.  276.  So 
also  in  Massachusetts,  by  general  statutes,  the 
power  has  been  conferred  upon  towns  to  cele- 


brate the  centennial  anniversary  of  their  in- 
corporation, {Hill  V.  Easthampton,  140  Mass. 
881,  1  New  £ng.  Rep.  497)  and  also  to  appro- 
priate money  for  the  celebration  of  holidays, 
and  for  other  public  purposes  {Hubbard  v. 
Taunton,  140  Mass.  467,  1  New  Eng.  Rep. 
581).  These  cases  are  authority  for  the  prop- 
osition that  the  State  itself,  unless  restrained 
by  its  Constitution,  has  the  power  to  make  ap- 
propriations for  such  purposes,  because,  unless 
it  possesses  the  power,  it  could  not  confer  it 
upon  its  municipal  corporations.  In  fact  such 
expenditures  are  justified  under  the  general 
power  which  the  State  has  to  provide  for  the 
public  welfare,  the  limits  of  which  are  perhaps 
not  capable  of  exact  definition,  and  are  the 
same  in  principle  as  those  for  the  building  of 
monuments  to  commemorate  great  historical 
events,  or  for  the  erection  in  public  places  of 
the  statues  of  those  who  by  common  consent 
are  classed  amom^  the  patriots  or  benefactors 
of  the  nation.  Undoubtedly  this  power  may 
be  the  subject  of  great  abuse,  but  this  is  no 
argument  a^inst  its  existence.  The  only  pro- 
tection agamst  reckless  and  improvident  ap- 
propriations for  public  purposes  must  be  found 
in  the  character  of  those  intrusted  with  the 
power  of  legislation,  and  in  the  integrity  and 
firmness  of  the  chief  executive  of  the  State. 

The  demurrer  of  defendant  is  overruled,  and 
a  peremptory  writ  of  mandamus  ordered  in 
aceordanee  unth  the  prayer  ^  petitioners. 

We  concur:  Beat^,  C%.  J,;  Oaroutte* 
J, ;  McFarland*  J.;  Sh»rpstein»  /.;  Har- 
rison* /.;  Paterson*  J. 


Stark  County,  24  111.  75;  Perkins  v.  liewls.  Id.  208; 
Prettyman  v.  Tazewell  County,  19  lU.  406;  Robert- 
son V.  Rockford,  21 I1L  461:  Taylor  v.  Newberoe,65 
N.  C.  141;  Caldwell  v.  Jusdoes  of  Barke  County,  67 
N.  C.  328;  Hill  v.  Forasrthe  County  Comrs.  87  N.  C. 
■367;  San  Antonia  v.  Jones,  28  Tex.  10;  Cotton  v. 
Leon  County  Comrs.  6  Fla.  610;  Powers  v.  Inferior 
Court  of  Dougherty  County,  28  €hi.  66;  H^lenbeck 
V.  Hahn,  2  Neb.  377:  Davidson  v.  Ramsey  County 
Comrs.  18  Minn.  482;  Bennington  v.  Park,  60  Yt 
178;  First  Nat.  Bank  of  St.  Johnsbury  v.  Concord, 
Id.  267;  Stockton  &  T.  R.  Co.  v.  Stockton,  41  Cai 
147;  Clarke  v.  Rochester,  24  Barb.  446;  Bank  of  Rome 
V.  Rome,  18  N.  T.  88;  Starin  v.  Genoa,  28  N.  Y.  489; 
People  V.  Mitchell,  85  N.  ST.  661;  Nicbol  v.  Nashville, 
-9  Humph.  252:  King  v.  Wilson,  1  DUl.  666;  People  v. 
Havemeyer,  4  Thomp.  ft  C.  866. 

Railroad  machine  shops  are  part  of  the  railroad 
ao  that  taxation  to  aid  their  construction  is  to  be 
regarded  as  for  a  public  purpose  where  such  aid 
•can  be  constitutionally  given  to  railroads.  Jarrott 
v.Moberly,6DiU.  268. 

So  are  depots  and  side  tracks.  Rock  Creek  Twp. 
V.  Strong,  96  U.  S.  271,  24  L.  ed.  816. 

14  L.  R.  A. 


itotwird*  lor  erfmftuife. 

The  right  of  a  town  or  city  to  offer  a  reward  for 
the  arrest  and  conviction  of  a  criminal  is  affirmed 
in  Codding  v.  Mansfield,  7  Oray,  272;  Crawshaw  v. 
Roxbury,  Id.  874;  Janvrin  v.  Exeter,  48  N.  H.  88; 
York  V.  Forscht,  28  Pa.  891. 

But  is  denied  in  Murphy  v.  Jacksonville,  18  Fla. 
318, 48  Am.  Rep.  823;  Lee  v.  Flemingsburg  Trustees, 
7  Dana,  28. 

In  Maine,  it  is  held  that  towns  cannot  be  taxed  to 
pay  a  reward  for  the  conviction  of  a  murderer  as 
the  prosecution  of  that  crime  is  not  a  town  matter. 
Oale  V.  South  Berwick,  61  Me.  174. 

And  in  Indiana  it  is  held  that  county  commission- 
ers  cannot  offer  such  rewards.  Grant  County 
Comrs.  V.  Bradford,  72  Ind.  466. 

On  the  kindred  subject  of  public  use  to  Justify 
eminent  domain,  see  wAm  to  Pittsburg,  W.  &  K.  R. 
Co.  V.  Benwood  Iron  Works  (W.  Va.)  2  L.  R.  A.  680? 
Barre  R.  Co.  v.  Montpelier  ft  W.  R.  Go.  (Tt.)  4  L.  R. 
A.  786;  Turner  v.  Nye  (Mass.)  poiAy  — y 

B.  A.  R. 
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WATERLOO  WOOLEN   MANUFACTUR- 
ING CO.,  Bmp<., 

James  SHANAHAN  et  al. ,  Appt9. 


( 


. .  N.  Y. . . , 


.) 


1.  The  purpose  of  the  LAfi^latiire  to  ap- 
pr<^riaite  public  money  for  the  benefit  of 
an  individual  cannot  be  determined  by  the  courts 
on  the  testimony  of  witneases  when  it  has  ex- 
prooBcd  its  purpose  in  the  bill  itself  to  be  the  en- 
largement or  improvement  of  a  public  canal. 

2.  Am  appropriation  for  the  pajment  of 
a  debt  or  the  repair  of  an  ii^nry*  such 
as  the  restoration  to  the  original  channel  of  a 
liver,  for  the  benefit  of  certain  riparian  owners, 
of  waters  diverted  by  authority  of  the  State  for 
a  canal,  thun  depriving  them  of  its  use,  is  not  for 
a  local  or  special  purpose  such  as  requires  a  two- 
thirds  vote  under  Const.,  art.  1,  SO,  but  is  for  a 
public  purpose. 

8.  The  ezerciae  of  theri^ht  to  use  the 
flurpliu  waters  of  a  canal»  continued  after 
the  State  enlarges  the  canal,  cannot  ripen  into  a 
right  to  the  increased  surplus  thereby  caused,  no 
matter  how  long  the  use  continues. 

4.  If  any  ri^ht  could  be  acquired  in  the 
increased  surplus  of  water  caused  by  the 
Stated  enlargement  of  a  canal,  it  could  not  pre- 
vent the  State  from  otherwise  improving  navi- 
gation whereby  the  surplus  would  be  reduced  to 
the  original  amounts  The  remedy,  if  any,  would 
be  a  claim  for  damages. 

6.  No  one  but  the  oi^ners  can  raise  an 
objection  that  their  private  property  is  taken 
by  the  State  without  compensation. 

6«  An  appropriation  of  public  money  to 
enlarge  a  private  mill-race  for  the  ex- 
tension of  river  and  canal  navigation  to  a  public 
street  is  not  for  a  private  or  local  purpose. 

(October  6, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  an 
Equity  Term  for  Seneca  County  enjoining  de- 
fendants from  making  certain  improvements  in 
the  navigation  of  Seneca  River  and  a  mill-race 
adjoining.     Reversed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Charles  F.  Tabor,  Atty-Oen.,  for 
appellant  Shanahan: 

The  propriety  or  the  necessity  of  taking  pri- 
vate property  for  public  use  is  not  a  judicial 
question,  but  one  of  political  sovereignty,  to 
l>c  determined  by  the  Legislature,  either  by 
itself  or  by  delegating  the  power  to  public 
agents  in  such  manner  and  form  as  it  may  pre- 
scribe. 

People  V.  Smith,  21  N.  Y.  595;  Beelman  v. 
Rtratoffa  d-  ^'.  li.  Co.  3  Paige,  73,  3  L.  ed.  ft3, 
22  Am.  Dec.  679;  Varick  v.  Smith,  5  Paiire, 
159.  3  L.  ed.  688,  28  Am.  Dec.  417;  Bloodgood 
V.  Mohmrk  dh  U.  R.  Co.  18  Wend.  9,  31  Am. 
Dec.  313;  Hej/ward  v.  New  York,  7  N.  Y.  824; 
Re  Toirnsend,  39  N.  Y.  174;  Rensselaer  <f-  ^S.  R. 


Co.  V.  Davis,  43  N.  Y.  142;  Brooklyn  Park 
Gomrs.  v.  Armstrong,  45  N.  Y.  243,  6  Am. 
Rep.  70;  Be  Fowler,  53  N.  Y.  62;  People  v. 
Budd,  5  L.  R.  A.  559,  117  N.  Y.  25;  Amy  v. 
Watertown,  180  U.  8.  319,  32  L.  ed.  952:  Peo- 
pU  V.  Durston,  7  L.  R.  A.  715,  119  N.  Y.  578. 

Chapter  525  of  the  Laws  of  1888,  so  far  as  it 
provides  for  the  improvement  of  the  channel 
of  the  Seneca  River,  and  dredging  and  ezca- 
vating  Bear  race,  "so  as  to  admit  the  passage 
of  canal  boats  therein  from  said  canal,"  does 
not  constitute,  within  tbe  meaning  of  section 
9  of  article  1  of  the  Constitution,  a  private 
purpose. 

Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  19,  28 
L.  ed.  893;  Re  MiddUtown,  82  N.  Y.  196;  Peo- 
ple Y.  McCann,  16  N.  Y.  58,  69  Am.  Dec.  64>. 

Neither  is  it  a  local  act,  within  tbe  meaning 
of  this  provision  of  the  Constitution.   , 

People  V.  Chautauqua  County  Suprs.  43  N.  Y. 
10:  Bealey  v.  Ihidley,  5  Lans.  115;  Williams  v. 
PeopU,  24  N.  Y.  405;  People  v.  S^ire,  10 Cent. 
Rep.  437,  107  N.  Y.  593;  PeopU  v.  Newburgh  <fc 
S.  PL  Road  Co.  86  N.  Y.  7;  Ctmner  v.  New 
York,  6  N.  Y.  297;  PeopU  v.  Allen,  42  N.  Y. 
378. 

So  far  as  Bear  race  is  concerned,  the  court 
found  that  the  defendants,  Sweet,  Mongin  & 
Cook,  were  the  owners  thereof.  Therefore 
they  could  and  did  waive  any  constitutional 
objection  that  the  Act  of  18^  made  no  pro- 
vision for  compensation  as  to  them,  and  the 
plaintifif  here  cannot  raise  that  question. 

Pierreponty.  Ixmless,  72  N.  Y.  211;  Sinclair 
V.  Jackson,  8  Cow.  543;  Baker  v.  Braman,  6 
Hill,  47,  40  Am.  Dec.  387;  Be  New  York,  99 
N.  Y.  569;  PeopU  v.  Law,  34  Barb.  513;  Brook- 
lyn V.  Copeland,  9  Cent.  Rep.  290,  106  N.  Y. 
500. 

As  against  this  plaintiff,  it  cannot  be  said 
that  either  Sweet,  Mongin  &  Cook,  or  the  su- 
perintendent of  public  works  had  done  any- 
thing or  proposed  to  do  anything  with  the 
waters  of  Seneca  River  which  could  be  held 
to  be  an  unreasonable  use  thereof,  or  which 
wa.s  in  violation  of  any  right  of  the  plaintiff 
in  any  view  of  the  case. 

Gould  v.  Boston  Duck  Co.  13  Gray,  443; 
Clinton  v.  Myers,  46  N.  Y.  511,  7  Am.  Rep. 
873;  Bullard  v.  Saratoga  Victory  Mfg.  Co.  77 
N.  Y.  526;  Beady.  Amoskeag  \ffg.  Co.  113  U. 
S.  19,  28  L.  ed.  893;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  641,  25  L.  ed.  338:  Atwaterv. 
Canandaigua,  124  N.  Y.  609;  PeopU  v.  Tib- 
betts,  19  N.  Y.  523;  PeopU  v.  Canal  Appraisers, 
33  N.  Y.  4H6;  PeopU  v.  Neic  York  &  S.'l.  Ferry 
Co.  68  N.  Y.  77. ' 

Mr.  Charles  A.  Hawley  for  appellants 
Sweet,  Mongin  &  Cook. 

Mr.  Frederick  L.  Manning,  for  respond 
ent: 

Silsby  Mfg.  Co.  v.  StaU,  6  Cent.  Rep.  809. 
104  N.  Y.  5152,  settles  the  right  of  the  plaintiff 
as  against  the  State  in  the  waters  of  the  canal, 
which  the  defendant  Shanahan  was  proceed- 
ing to  divert  for  the  benefit  of  the  Sweet,  Mon- 
gin &  Cook  mill. 


Note.— For  a  note  on  public  purposes  for  which 
public  money  may  be  appropriated,  see  the  pre- 
ceding case. 
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For  a  note  on  what  a  court  may  consider  in  de- 
termininir  the  constitutionality  of  a  statute,  pee 
Stevenson  v.  Cojfran,  ante,  469. 
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The  constitutional  requirement  that  two 
thirds  of  the  Legislature  shall  assent  to  an  a]> 
propriation  of  public  moneys  for  local  or  pri- 
vate purposes  applies  to  appropriations  either 
local  or  private. 

An  appropriation  is  for  a  local  purpose  when 
the  money  is  to  be  expended  in  a  particular 
locality,  and  the  people  of  that  locality  are  to 
be  directly  and  mainly  benefited  thereby,  al- 
though the  public  may  be  incidentally  or  re- 
motely  benefited. 

People  V.  Allen,  ^^  N.  Y.  378;  Prentice  v. 
Weston,  47  Hun,  121;  People  v.  Marlhcrough 
Higk'jcay  Gomrs.  54  N.  Y.  276. 

The  efifect  of  the  work  attempted  to  be  per- 
formed by  authority  of  Superintendent  Shan- 
ahan  will  oe  to  divert  water  that  has  been  used 
unchallenged  and  under  claim  of  right  for  over 
fifty  years  and  to  which  plaintiff  has  title  by 
deed  as  well  as  by  prescription. 

Corning  v.  Iroy  Iron  and  Nail  Factory,  39 
Barb.  811;  Holsman  v.  Boiling  Spring  Bleaching 
Oo.  14  N.  J.  Eq.  885;  Magor^.  Chadwick^lX  Ad. 
&  El.  571;  Rickard  v.  Williams,  20  U.  8.  7 
Wheat.  59,  5  L.  ed.  598;  Bowman  v.  Wathen, 
24  U.  8.  1  How.  189,  U  L.  ed.  97;  White  v. 
Chapin,  12  Allen,  516;  MiUer  v.  Oarlock,  8 
Barb.  158;  Hammond  v.  Zehner,  21  N.  Y.  118; 
Haigkt  v.  Price,  21  N.  Y.  241, 

Private  property  cannot  be  taken  for  private 
use 

Cochran  v.  Van  Surlay^  20  Wend.  865,  82 
Am.  Dec.  570;  Embury  v.  Conner,  3  N".  Y. 
511,  58  Am.  Dec.  825;  Powers  v.  Bergen,  6  N. 
Y.  858. 

Not  even  when  compensation  is  made. 

Varick  v.  Smith,  6  Paige,  137.  8  L.  ed.  659, 
19  Am.  Dec.  571;  Taylor  v.  Porter,  4  Hill,  140, 
40  Am.  Dec.  274. 

Nor  partly  for  private  and  partly  for  public 
purposes. 

Re  Albany  Street,  11  Wend.  149.25  Am. 
Dec.  618. 

A  public  officer  who  is  acting  in  excess  of 
his  authority  to  the  injury  of  a  citizen  may  be 
restrained  by  injunction. 

Peopler.  Canal  Board,  55  N.  Y.  890;  Tribune 
Asso.  V.  Sim  Print,  dt  Pub.  Asso,  7  Hun,  175; 
High,  Injunctions,  §809. 

The  question  as  to  whether  the  improvement 
is  public  or  private  will  be  determined  by  the 
court,  even  when  land  is  sought  to  be  taken  on 
compensation  for  alleged  public  purposes.  If 
it  be  not  in  fact  so,  even  though  expressly  au- 
thorized by  a  statute,  the  taking  is  illegal  and 
unconstitutional. 

Be  Niagara  Falls  <fc  W.  R.  Co.  11  Cent.  Rep. 
272,  108  N.  Y.  375;  Rensselaer  A  S.  R.  Go,  v. 
Davis,  48  N.  Y.  187;  Tyler  v.  Becicher,  44  Vt. 
648,  8  Am.  Rep.  398. 

It  is  for  the  court,  and  not  for  the  Legisla- 
ture, to  determine  whether  the  use  for  which 
private  property  is  taken  in  a  given  case  is  or 
is  not  public  use. 

AUen  y.  Jay,   60  Me.  124,  11  Am.  Rep.  185. 

The  so-called  improvement  is  not  a  taking 
for  public  use,  but  in  fact  for  a  private  pur- 
pose for  the  advantage  of  Sweet,  Mongin  & 
Cook  only. 

Re  Deansville  Cemetery  Asso.  66  N.  Y.  569, 
28  Am.  Rep.  86;  Re  Niagara  Falls  &  TT.  R. 
Co.  11  Cent.  Rep.  272,  108  N.  Y.  375. 

The  sovereign  has  no  power  to  take  property 

14  L.  R.  A. 


from  one  citzen  and  transfer  it  to  another,  even 
for  a  full  compensation,  when  the  public  in- 
terest will  not  be  promoted  thereby. 

Taylor  v.  Porter,  4  Hill.  147,  iO  Am.  Dec. 
274;  Hay  v.  Cohoes  Co.  8  Barb.  47;  Wilkinmrti 
V.  Leland,  27  U.  S.  2  Pet.  658,  7  L.  ed.  553; 
Varick  v.  Smith,  5  Paige.  159,  3  L.  ed.  668. 
28  Am.  Dec.  417;  Beekman  v.  Saratoga  <f?  a. 
R,  Go,  8  Paige,  46.  8  L.  ed.  45,  22  Am.  Dec. 
679. 

A  public  convenience  is  not  such  a  necessity 
as  authorizes  the  right  of  eminent  domain. 

Memphis  Freight  Co.  v.  Memphis,  4  Coldw. 
424;  West  River  Bridge  Co.  v.  Dix,  47  U.  S.  6 
flow.  547,  12  L.  ed.  561;  aack  v.  White,  2 
Swan.  549;  Harding  y.  Ooodlett,  8  Yerg.  41, 24 
Am.  Dec.  546;  Giltner  v.  Lime  Point,  18  Cal. 
229. 

The  last  diversion  of  water  was  in  the  canal 
enlargement  of  1857.  That  diversion  was  per- 
mianent  and  irrevocable,  and  thirty -three  years 
of  adverse  holding  has  run  against  the  taking, 
and  the  Statute  of  Limitations  has  long  since 
buried  all  complaint  if  any  were  ever  made. 

Taylor  v.  ManhatUin  R.  Co.  58  Hun,  805. 

O'Brien*  J.,  delivered  the  opinion  of  t^he 
court: 

The  defendant  James  Shanahan,  as  superin- 
tendent of  public  works  in  behalf  of  the  State, 
entered  into  a  contract  with  the  defendants 
Fuller  &  Albaugh  for  the  performance  of  cer- 
tain work  in  dredging  and  otherwise  improv- 
ing the  channel  oi  Seneca  River  and  old  Bear 
race  at  Waterloo.  The  contractors  had  entered 
upon  the  work  when  this  action  was  com- 
menced, and  both  they  and  the  superintendent 
of  public  works  were  enjoined  from  proceed- 
ing therewith;  and  by  the  final  judgment  in 
the  action  this  injunction  against  them  and  all 
persona  acting  under  them  is  made  perpetual. 
This  appeal  involves  an  examination  of  the 
reasons  and  grounds  upon  which  the  operations 
of  the  State,  acting  through  one  of  its  officers, 
and  in  pursuance  of  le^stative  direction,  have 
been  arrested  at  the  suit  of  the  plaintiff.  The 
judgment  in  this  case  decides  that  the  improve- 
ment is  not  authorized  by  law,  and  that  the 
consummation  of  the  work  contemplated  will 
injuriously  affect  certain  property  rights  of  the 
plaintiff.  It  is  necessary,  at  the  outset,  to  get 
as  clear  an  idea  as  possible  in  regard  to  tne 
nature,  origin  and  extent  of  these  rights  in  or- 
der to  get  a  more  comprehensive  view  of  the 
questions  involved  in  the  controversy.  The 
plaintiff  is  a  domestic  manufacturing  corpora- 
tion engaged  in  the  manufacture  of  woolen 
goods  on  an  extensive  scale  at  Waterloo,  de- 
riving the  power  for  the  operation  of  its  ma- 
chinery from  the  waters  of  Seneca  River.  It 
was  incorporated  in  the  year  1886,  but  the 
water  rights  and  privileges  which  it  owns,  and 
which  it  is  claimed  are  to  .be  affected  by  the 
acts  of  the  defendants,  existed  long  prior  to 
that  date.  In  the  year  1802  the  State  con  veved 
by  letters-patent  6&  acres  of  land  to  John  Mc- 
!^instry  on  the  north  shore  of  the  Seneca  River, 
where  is  now  the  site  of  the  present  village  of 
Waterloo.  In  December,  1807,  he  conveyed 
this  land  to  one  Elisha  Williams,  who  erected 
one  or  more  mills  on  the  site  now  occupied  by 
the  plaintiff's  factories,  adjoining  or  near  the 
river.    The  motive  power  for  these  mills  was 
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furnished  by  a  race  or  canal  constructed  by 
Williams  frona  the  river,  on  the  north  side, 
and  near  the  upper  end,  of  what  is  now  Big 
Island,  which  divides  the  flow  of  the  water  of  the 
river,  the  main  current  beini?  south  of  the  is- 
land and  on  the  opposite  side  from  the  race. 
The  mills  so  erected  by  Williams  were  in  op- 
eration in  the  year  1813.  when  the  Legislature, 
by  special  Act.  incorporated  the  b^eneca  Lock 
jfavigation  Company.  Laws  1813,  chap.  144. 
This  company,  under  the  power  conferred 
upon  it  by  law,  took  the  canal  or  race  con- 
structed by  Williams  as  a  part  of  its  canal, 
reserving  to  him,  however,  the  right  to  draw 
water  from  the  canal  for  tlje  use  of  the  mills, 
not  necessary  for  navigation  purposes.  The 
navigation  company,  in  the  prosecution  of  its 
business,  used  the  river  as  a  highway,  except 
around  the  rapid  places,  where  it  constructed 
a  canal  and  locks  for  the  passage  of  its  boats, 
and  the  mil]-race  dug  bv  Williams  was  utilized 
for  this  purpose.  While  the  company  carried 
on  its  operations  the  situation  was  this:  It  had 
the  right  to  the  use  of  the  race,  which  was 
made  forty  feet  wide  and  between  three  and 
four  feet  deep,  supplied  with  water  from  the 
river,  for  the  passage  of  its  boats,  and  Williams 
and  his  grantees  were  entitled  to  all  the  sur- 
plus water  from  the  canal  or  race  for  the  use 
of  their  mills.  The  respective  rights  of  the 
corporation  and  the  grantees  of  Williams  to 
the  use  of  the  water  flowing  through  the  race, 
thus  converted  into  a  canal  for  public  use, 
are  regulated  and  dcflned  by  the  statute  under 
which  authority  was  eiven  to  acquire  the  race, 
and  by  a  recent  decision  of  this  court.  SiUbt/ 
Mfg.  Co.  v.  State,  104  N.  Y.  562,  6  Cent.  Rep. 
809. 

With  the  rights  of  the  parties  thus  vested 
and  defined .  the  Legislature,  in  the  year  1825. 
authorized  the  construction  of  the  Cayuga  and 
Seneca  Canal  by  the  State,  and  for  that  pur- 
pose authorized  the  purchase  of  all  the  rights 
and  privileges  of  the  navigation  company. 
Laws  1825,  chap.  271.  The  State,  under  this 
statute  and  the  proceedmgs  thereunder,  ac- 
quired such  rights  to  the  use  of  the  water  as 
the  corporation  to  which  it  succeeded  then  had, 
and  no  more,  and  Williams  and  his  grantees 
still  retained  the  right  to  the  use  of  the  surplus 
waters  then  flowing  through  the  canal  from 
the  river,  and  no  more.  Silsby  MJg.  Co.  vi 
State,  svpra.  Subsequently  the  State  found 
it  necessary  to  enlarge  the  capacity  of  the  can- 
al, which  occupied  3ie  old  mill-race,  by  mak- 
ing it  deeper  and  wider.  The  last  improve- 
ment in  this  respect  was  authorized  and  exe- 
cuted under  chapter  479,  Laws  1867.  This 
enlargement  resulted  in  a  canal  seventy  feet 
wide  and  a  minimum  depth  of  seven  feet,  with 
a  maximum  depth  of  nine  feet,  in  place  of  the 
original  race,  and  consequently  a  greatly  in- 
creased quantity  of  water  was  diverted  from 
the  channel  of  the  river  into  the  canal.  The 
plaintiff  having  succeeded,  through  mesne 
conveyances,  to  all  the  rights  of  Williams  has 
enjoyed  the  benefit  of  the  increased  body  of 
water  thus  supplied  by  the  State,  in  the  addi- 
tional power  which  it  furnished  for  the  opera- 
tion of  machinery,  and  the  advantage  thus 
^ined  it  now  claims  as  a  property  right, 
which  it  seeks  to  retain  and  protect  in  this  ac- 
tion.   It  has  not  been  found  by  the  court  be-  i 
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low,  nor  is  it  alleged  in  the  complaint,  that 
any  right  which  the  plaintiff's  grantors  had  or 
en}oy^  during  the  occupation  of  the  race  as  a 
canal  by  the  navigation  company,  is  threat- 
ened or  will  be  injuriously  affected  by  any  act 
of  the  defendants.  But  it  is  alleged  and  found 
that  since  1857  the  plaintiff  has  used  and  en- 
joyed the  water-power  for  its  factories  as  en- 
lar<red  and  increased  by  the  improvement  of 
the  canal,  made  by  the  State  in  that  and  pre- 
vious ypars,  with  the  acquiescence  of  the  au- 
thorities of  the  Stale  having  charge  of  the  care 
and  management  of  the  canals,  and  that  such 
use  and  enjoyment  has  ripened  by  the  lapse  of 
time  into  a  property  right,  which  is  threat- 
ened and  will  be  seriously  impaired  if  the  con- 
tract made  by  the  defendants  with  the  State  is 
carrie<l  out. 

Thus  far  our  attention  has  been  directed  to 
the  origin,  nature  and  extent  of  the  property 
rights  on  the  north  side  of  the  river,  as  devel- 
oped since  the  grant  from  the  State  in  the  be- 
ginning of  the  present  century.  In  order  to 
appreciate  and  understand  the  motives  which 
probably  inspired  or  stimulated  the  legislation 
which  must  be  hereafter  considered,  and  which 
is  the  real  point  of  contention  between  the 
parties,  it  is  necessary  to  notice  other,  and 
what,  perhaps,  might  be  called  rival,  interests 
and  rights  which,  during  the  same  period, 
were  developed  on  the  south  or  opposite  side 
of  the  river,  and  which  must  have  been  mate- 
rially affected  by  the  operations  of  the  State, 
and  of  the  corporation  the  rights  of  which 
the  State  acquired  on  the  other  shore  of  the 
stream.  About  the  year  1798  one  Samuel 
Bear  settled  on  land  on  the  south  shore,  now 
the  site  of  South  Waterloo,  or  that  part  of  the 
village  which  is  south  of  the  river.  The  Seneca 
River  flows  from  the  outlet  of  Seneca  Lake,  at 
the  village  of  Geneva,  easterly  through  the 
villages  of  Waterloo  and  Seneca  Falls,  and, 
finally,  empties  into  the  Oswego  River.  It  di- 
vides the  village  of  Waterloo,  one  ward  being 
south  of  the  river  and  the  other  north.  In  the 
year  1894  the  State  conveyed  100  acres  of  land 
to  Bear,  lying  along  and  south  of  the  river, 
with  the  water-power  and  privileges  connected 
therewith.  He  also  dug  a  race  and  erected  a 
mill  on  his  land.  The  use  by  Bear  of  the 
waters  of  the  river  for  manufacturing  pur- 
poses on  the  south  side,  through  this  race, 
probably  antedated  a  similar  use  by  Williams 
on  the  other  side,  though  this  fact  is  not  found, 
and,  in  our  view,  is  not  very  material.  It  is 
the  channel  known  in  the  case  as  "Bear  Race,*' 
and  entered  the  river  near  the  easterly  end  of 
Big  Island,  and  a  considerable  distance  easterly 
or  below  the  point  where  Williams  tapped  the 
river  with  his  race  on  the  opposite  side.  The 
defendants  Sweet,  Mongin  and  Cook  are  the 
owners  of  this  race,  water-power  and  mill,  hav- 
ing derived  title  thereto  through  mesne  con- 
veyances from  Bear.  The  channel  of  the  river 
was  originally  along  and  near  the  south  shore, 
so  that  when  Bear  built  his  mill  the  facilities 
for  obtaining  a  proper  supply  of  water  were, 
apparently,  as  good  on  his  side  of  the  river  as 
on  the  other.  But  subsequently,  as  we  have 
seen,  the  navigation  company  and,  later,  the 
State  itself,  diverted  the  water,  at  a  point 
above,  into  the  canal  on  the  north  shore,  and 
the  plaintiff's  mills,  using  the  surplus,  must 
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have  had  a  better  supply  than  the  mills  od  the 
other  side.  In  fact  the  plaintiff  has  succeeded 
in  this  case,  in  the  courts  below,  on  the  ground 
that  the  power  of  the  Legislature  to  appropri- 
ate money  has  been  used  for  the  purpose  of 
securing  to  certain  mills  on  the  south  side  of 
the  river  a  greater  supply  of  water,  which 
must  necessarily  diminish  the  surplus  from 
the  canal,  and  thus  take  property  from  the 
plaintiff  for  the  use  of  persons  on  the  opposite 
side  of  the  river.  This  view  of  the  situation, 
and  this  conflict  of  private  interests,  will  ena- 
ble us  to  consider  the  legislation  which  the 
plaintiff  has  thus  far  successfully  assailed. 

By  chapter  113  of  the  Laws  of  1887  the  su- 
perintendent of  public  works  was  authorized 
to  expend  $15,000,  or  so  much  thereof  as  might 
be  necessary  in  necessary  improvements  on 
locks  Nos.  1  and  2  on  the  Cayuga  and  Seneca 
Canal,  and  to  remove  obstructions  and  debris 
between  Seneca  Lake  outlet  and  the  upper 
dam.  at  Waterloo.  The  money  thus  appro- 
priated, for  some  reason  not  now  important  to 
ascertain,  was  not  expended,  but  remained  in 
the  state  treasury,  and  at  the  next  session  of 
the  Leidslature  chapter  325  of  the  Laws  of 
1888  disposed  of  it,  and  authorized  its  expend- 
iture, in  language  somewhat  different  from 
that  used  in  the  statute  passed  the  year  before, 
as  follows:  "An  Act  to  provide  for  the  dredg- 
ing and  excavating  the  channel  of  Seneca 
River  and  the  old  Bear  race,  in  the  village  of 
Waterloo,  to  facilitate  the  passage  of  canal 
boats.  Approved  by  the  governor  May  18, 
1888.  Passed,  three  fifths  being  present.  The 
people  of  the  State  of  New  York,  represented 
m  senate  and  assembly,  do  enact  as  follows: 
Section  1.  The  superintendent  of  public  works 
is  hereby  authorized,  in  his  discretion,  to  ex- 
pend the  fifteen  thousand  dollars  or  so  much 
thereof  as  may  be  necessary,  which  was  appro- 
priated by  chapter  one  hundred  and  thirteen 
of  the  laws  of  eighteen  hundred  and  eighty- 
seven,  and  directed  therein  to  be  applied  to 
improvements  on  the  Cayuga  and  Seneca  Canal, 
towards  dredging  and  excavating  the  channel 
of  Seneca  River  from  its  intersection  with  said 
canal  in  the  village  of  Waterloo  to  the  old 
Bear  race,  and  thence  towards  dredging  and 
excavating  said  race  to  Washington  Street,  in 
said  village,  so  as  to  admit  the  passage  of  canal 
boats  therein  from  said  canal.  Sec.  2.  This 
Act  shall  take  effect  immediately."  Pursuant 
to  the  authority  thus  given,  the  defendant 
Shanahan,  as  superintendent  of  public  works, 
advertised,  as  required  by  law,  for  proposals 
to  perform  the  work  contemplated  by  the 
Legislature  in  the  passage  of  the  Act.  This 
resulted  in  a  contract  with  the  State  for  the 
pprformance  of  the  work  by  the  defendants 
Fuller  and  Albaugh.  in  conformity  with  a  map 
and  plans  prepared  by  the  state  engineer. 
After  entering  upon  the  performance  of  the 
contract,  they  were  enjoined  by  order  granted 
in  this  action  and  Sweet,  Mongin  &  Cook, 
the  parties  who  own  Bear  race,  were  also 
made  parties  upon  the  ground  that  they  were 
to  be  the  real  beneficiaries  of  the  improvement, 
although  there  is  no  allegation  that  they  had 
done  or  threatened  any  act  in  furtherance  of 
the  work.  On  the  tnal  of  the  action,  at  a 
special  term,  the  court  found  the  following 
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f  )cts  in  addition  to  those  already  stated:  That 
the  Seneca  River  is  navigable,  and  a  public 
highway,  and  that  its  channel  is  south  of  Big 
Island,  that  Bear  race  was  private  property, 
and  that  neither  it  nor  the  chi^nnel  of  the  river 
to  its  intersection  with  the  canal,  where  the 
dredging  was  to  be  done,  and  the  improve- 
ment made,  was  any  part  of  the  canal  svstem; 
that  the  race  was  about  twenty  feet  wide  and 
three  and  one-half  feet  deep,  and  that  by  the 
improvement  it  was  to  be  made  wider  and 
deeper;  that  the  plaintiff  is  entitled  to  all  the 
surplus  water  that  runs  through  the  canal; 
that  chapter  325  of  the  Laws  of  188S  did  not 
receive  the  assent  of  two  thirds  of  the  members 
of  either  House  of  the  Legislature,  and  is  void; 
that  it  appropriated  pubUc  money  for  a  local 
or  private  purpose,  and  that  its  effect  was  to 
take  the  plaintiff's  property  for  private  ns^e, 
and  was  therefore  in  conflict  with  the  Consti- 
tution and,  being  thus  invalid,  it  furnished  no 
authority  or  protection  to  the  superintendent 
or  the  contractors  in  deepening  the  channel  of 
the  river  and  the  race,  and  in  this  way  divert- 
ing the  waters  of  the  river  from  the  canal. 
Judgment  was  directed  perpetually  restraining 
them  from  the  further  prosecution  of  the 
work,  and  it  has  been  affirmed  by  the  general 
term. 

The  case,  therefore,  involves,  among  other 
questions,  the  validity  of  an  Act  of  the  Legis- 
lature, always  important.  This  court  has  said 
upon  a  recent  occasion  that  **only  when  re- 
quired by  the  most  cogent  reasons,  nor,  indeed, 
unless  compelled  by  unanswerable  grounds, 
will  an  Act  of  the  Legislature  be  declared 
void."  People  v.  Budd,  117  N.  Y.  18,  5  L.  R. 
A.  559.  Before  proceeding  to  examine  the 
grounds  upon  which  a  statute  has  been  held 
void  in  this  case,  it  may  be  well  to  observe 
that  there  can  be  no  dispute  as  to  the  power  of 
the  Legislature  to  take  private  property  for 
other  than  a  public  use  without  the  consent  of 
the  owner.  That,  of  course,  cannot  be  done, 
either  with  or  without  compensation.  Nor 
can  it  be  denied  that,  generally,  whether  the 
use  to  which  private  property  may  be  devoted 
by  legislative  power  is  in  fact  public  or  private 
is  a  judicial  question,  and  the  courts  are  not 
concluded  by  any  declaration  of  the  law-mak- 
ing power  as  to  the  nature  of  the  use.  Re  Sut- 
mra  Falls  &  M'.  R.  Co.  108  N.  Y.  37.").  11  Cent. 
Rep.  272;  B£  DeansHUe  Cemstery  Asso.  66  N. 
Y.  569,  23  Am.  Rep.  86.  So,  too,  it  has  been 
held  that  a  legislative  Act,  ostensibly  for  the 
protection  of  the  public  health,  but  which  de- 
prives the  citizen  of  liberty  or  property,  may 
be  subjected  to  judicial  scrutiny  for  the  pur- 
pose of  ascertaining  whether  its  provisions 
really  relate  to,  and  are,  in  fact,  convenient 
and  appropriate  to  promote,  the  public  health. 
The  determination  of  the  Legislature  on  this 
point  is  not  final  or  conclusive.  Re  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636.  It  may  also  be 
regarded  as  settled  that  when  the  Legislature 
appropriates  public  money  for  some  improve- 
ment the  courts  may  inquire  whether  the  im- 
provement 18  for  a  purpose  which  is  public,  or 
one  merely  private  or  local,  and  whether  the 
bill,  if  the  purpose  was  private  or  local,  re- 
ceived the  assent  of  two  thirds  of  the  members 
of  each  House  of  the  Legislature,  as  require(i 
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by  the  CoDstitution.  People  v.  AlUn,  42  N.  Y. 
878;  People  v.  Commissioners  of  Highways,  54 
N.  Y.  276,  13  Am.  Rep.  58J. 

But  the  scrutiny  which  the  courts  have  ex- 
ercised in  regard  to  legislation  of  this  char- 
acter has  been  confined  to  matters  appearing 
on  the  face  of  the  bill  itself,  and  to  things  that 
are  the  subject  of  judicial  notice.  In  this  case 
the  Act  has  been  held  void  as  an  appropriation 
of  public  money  for  a  local  or  private  purpose, 
not  receiving  tne  assent  of  two  thirds  of  the 
members  of  each  House.  The  private  or  local 
character  of  the  expenditure  does  not  appear 
on  the  face  of  the  bill,  but  the  trial  court, 
against  the  defendants'  objection  and  excep- 
tion, instituted  an  inquiry  in  regard  to  the  pur- 
pose of  the  appropriation,  upon  the  testimony 
of  witnesses;  and  having  found  as  matter  of 
fact,  from  this  testimony,  that  the  improve- 
ments could  not  benefit  the  canal,  but  would 
benefit  the  property  of  individuals,  the  conclu- 
sion was  reached,  in  this  way,  that  the  pur- 
pose of  the  appropriation  was  not  public,  but 
private  or  local.  Reading  the  title  and  the 
provisions  contained  in  the  body  of  the  Act,  it 
provides  for  an  expenditure  of  $15,000  for  the 
purpose  of  dredging  and  excavating  the  chan- 
nel of  a  navigable  river  and  a  private  race  in- 
tersecting the  canal,  so  as  to  facilitate  the  pas- 
sage of  canal  boats  therein  from  the  canal. 
The  purpose  thus  expressed  is  not  private  or 
local,  but  public,  inasmuch  as  the  general  im- 
provement of  the  public  highways  of  the  State, 
whether  canals  or  rivers  that  are  navigable,  is 
for  the  benefit  of  the  State  at  large,  though 
some  locality  or  some  individual  may  be  bene- 
fited more  than  others.  The  expenditure  may , 
in  fact,  be  improvident,  and  the  work  may 
prove  to  be  useless  to  the  public;  but  the  Leg- 
islature, as  the  depositary  of  the  sovereign 
powers  of  the  people,  must  necessarily  be  the 
judge  of  the  propriety  and  utility  of  making 
it.  If  it  were  otherwise,  every  appropriation 
of  money  by  the  Legislature  could  be  assailed 
in  the  courts  at  the  suit  of  private  individuals, 
on  the  ground  that  they  are  useless,  and  in- 
tended &r  a  purpose  other  than  is  plainly  ex- 
pressed in  order  to  evade  some  provision  of  the 
organic  law.  The  judicial  department  cannot 
institute  an  inquiry  concernmg  the  motives 
and  purposes  of  the  Legislature,  in  order  to 
attribute  to  it  a  design  contrary  to  that  clearly 
expressed  or  fairly  implied  in  the  biU,  without 
disturbing  or  impairing,  in  some  measure,  the 
powers  and  functions  assigned  by  the  Consti- 
tution to  each  department  of  the  government. 
The  courts  cannot  determine,  upon  the  testi- 
mony of  witnesses,  that  the  purpose  of  the 
Legislature  was  to  appropriate  public  money 
for  the  benefit  of  an  Indnridual,  when  it  has 
expressed  ita  purpose  in  the  bill  itself  to  be  the 
enlargement  or  improvement  of  the  canal. 
They  must  assume  that  the  Legislature  acted 
in  good  faith,  and  meant  just  what  it  said, 
though  it  may  be  possible  to  show,  outside  of 
the  language  and  terms  of  the  bill,  that  in  fact 
all  or  the  larger  part  of  the  benefits  following 
the  expenditure  may  or  will  be  reaped  by  a 
few  individuala  The  question  always  is,  with 
respect  to  such  bills.  How  is  the  purpose  of  the 
Legislature  to  be  ascertained?  Must  that  be 
determined  from  the  bill  itself,  and  from  such 
considerations  as  the  court  can  judicially  no- 
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tice,  or  is  it  competent  to  take  proof  and  de- 
termine it  as  a  matter  of  fact,  as  was  done  in 
this  case?  Reason  aud  authority,  as  well  as 
the  fitness  of  things,  demand  that  when  an  Act 
of  the  Legislature  appropriating  money  is  as- 
sailed, upon  the  ground  that  the  purpose  of 
such  appropriation  is  local  or  private,  and  not 
public,  the  question  shall  be  determined  by 
the  language  and  general  scope  of  the  Act. 
This  principle  was  stated  with  great  force  and 
clearness  by  Judije  Denio  in  People  v  Draper, 
15  N.  Y.  545:  /*If  a  particular  Act  of  legisla- 
tion does  not  conflict  with  any  of  the  limita- 
tions or  restraints  which  have  been  referred 
to,  it  is  not  in  the  power  of  the  courts  to  arrest 
its  execution,  however  unwise  its  provisions 
may  be,  or  whatever  the  motives  may  have 
been  which  led  to  its  enactment.  There  is 
room  for  much  bad  legislation  and  misgovern - 
ment  within  the  pale  of  the  Constitution;  but, 
whenever  this  happens,  the  remedy  which  the 
Constitution  provides,  by  the  opportunity  for 
freciuent  renewals  of  the  legislative  bodies,  is 
far  more  efi^cacious  than  any  which  can  be 
offered  by  the  judiciary.  The  courts  cannot 
impute  to  the  Legislature  any  other  than  pub- 
lic motives  for  their  acts.  If  a  given  act  of 
legislation  is  not  forbidden  by  express  words, 
or  by  necessary  implication,  the  judges  cannot 
listen  to  a  suggestion  that  the  professed  mo- 
tives for  passing  it  are  not  the  real  ones.  If 
the  Act  can  be  upheld  upon  any  views  of  neces- 
sity or  public  expediency,  which  the  Legisla- 
ture may  have  entertained,  the  law  cannot  be 
challenged  in  the  courts."  The  power  of  the 
courts  to  overthrow  legislative  Acts,  by  inde- 
pendent inquiries  as  to  facts,  outside  of  the 
provisions  of  the  statute  Itself,  has  been  con- 
sidered and  denied  in  more  recent  cases.  Peo- 
ple V.  Albertson,  56  N.  Y.  50,  54;  Belfew  York 
JSleD.  R.  Co.  70  N.  Y.  327;  People  v.  Durston, 
119  N.  Y.  569,  7  L.  R  A.  715;  Amy  v.  Water 
taton,  130  U.  8.  319,  82  L.  ed.  952. 

But,  even  upon  the  theory  adopted  by  the 
courts  below,  and  upon  the  facts  developed  at 
the  trial,  and  found  in  the  record,  it  is  by  no 
means  clear  that  the  Act  is  invalid,  under  sec- 
tion 9  of  article  1  of  the  Constitution,  which 
requires  a  two-thirds  vote  for  the  appropria- 
tion of  money  for  a  local  or  private  purpose. 
The  State  bad  diverted  the  waters  of  the  river 
into  the  canal,  and  to  that  extent  deprived  the 
riparian  owners  below,  on  the  south  side,  of 
its  use.  Assuming  that  the  purpose  of  the 
Act  was,  as  claimed,  to  restore  a  portion  of 
the  water  thus  diverted  to  its  original  channel, 
and  to  the  use  of  the  owners  who  had  been  de- 
prived of  it  by  the  act  and  authority  of  the 
State,  who  can  sa:^  that  an  expenditure  for 
that  purpose  is  private  o^  local,  within  the 
meaning  of  the  Constitution?  If  the  State  in 
carrying  out  a  policy  of  justice,  through  its 
Legislature,  appropriates  money  to  pay  a  debt 
or  to  repair  an  injury  inflicted  upon  an  indi- 
vidual or  a  locality,  obligatory  upon  it  in  honor 
and  justice,  that  is  but  a  part  ot  its  legitimate 
functions  and  duties  as  a  sovereign,  and  the 
purpose  is  public.  Morris  v.  People,  8  Denio, 
899.  So  that,  whether  the  statute  is  tested  by 
reference  to  its  language  alone,  or  by  a  con- 
sideration of  the  facts  estoblished,  it  was  legally 
enacted. 

Moreover,  it  should  also  be  observed  that 
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the  complaint  contaiDS  do  allegation  that  the 
statute  was  not  constitutionally  enacted,  or 
that  it  did  not  receive  the  "requisite  vote,  or  that 
it  is  private  or  local,  and  the  evidence  upon 
which  these  facts  were  found,  and  the  finding 
itself,  were  excepted  to.  It  has  been  held  that 
when  the  objection  to  the  validity  of  a  law 
arises  out  of  the  failure  of  the  Legislature  to 
comply  with  the  procedure  pointed  out  by  the 
provisions  of  the  Constitution,  which  is  not 
apparent  upon  the  face  of  the  Act  itself,  the 
facts  must  be  distinctly  pleaded.  People  v. 
Chenango  Supn,  8  N.  Y.  817;  Thomas  v.  Dakin, 
22  Wend.  9;  Bunt  v.  Van  AUtyne,  25  Wend. 
608.  But  as  this  point  was  not  specifically 
raised  at  the  trial,  and  is  not  discussed  upon 
the  briefs  of  counsel,  we  prefer  to  put  our  de- 
cision on  other  grounds. 

The  courts  l^low  have  also  held  that  the 
Act  is  invalid  because  its  effect  is  to  take  the 
plaintiffs  property  for  private  purposes.  This 
proposition  is  based  solely  upon  the  fact  that 
the  improvement,  by  deepening  the  channel 
of  the  river  and  enlarging  the  race,  will  divert 
water  from  the  canal,  and  restore  it  to  the 
channel  of  the  river,  the  use  of  which  the 
plaintiff  has  enjoyed  without  question  for  more 
than  twenty  years.  The  use  by  the  plaintiff 
of  the  surplus  water,  beyond  what  it  was  en- 
titled to  during  the  occupation  of  the  canal  by 
the  navigation  company,  however  long  con- 
tinued, and  whether  adverse  or  by  permission, 
could  not  impair  the  rights  of  the  State.  Bnr- 
hank  V.  Fay,  65  N.  Y.  57.  The  State  was  at 
liberty  to  withdraw  the  surplus,  so  far  as  it 
came  from  the  enlargement  of  the  canal  in  1857 
and  prior  thereto,  so  long  as  the  plaintiff  could 
use  the  quantity  of  water  secured  to  its  grant- 
ors by  the  law  under  which  the  navigation 
company  acquired  the  race.  It  is  not  claimed 
that  this  right  was  threatened  or  could  l)e  im- 
paired by  the  improvement.  The  State  could 
restore  water  which  it  diverted  from  the  nat- 
ural channel  without  furnishing  the  plaintiff 
with  any  legal  ground  of  complaint,  even 
though  it  was  for  the  purpose  of  delivering  it 
to  the  defendants  or  any  other  riparian  owner 
on  the  south  side.  So  long  as  the  legal  rights 
of  the  plaintiff,  as  between  it  and  the  State, 
are  respected,  it  cannot  complain  if  the  State 
is  doing  something  with  its  own  property  that 
may  possibly  benefit  others.  If  the  State  has 
the  right  to  diminish  the  supply  of  water  in 
the  canal  at  all,  and  that  right  is  not  denied, 
then  the  motives  that  may  underlie  the  act  are 
not  material.  The  reasons  that  move  the  pub- 
lic authorities  do  not  concern  the  plaintiff.  So 
we  conclude  that  the  plaintiff  has  no  property 
right  in  tlie  use  of  the  surplus  water  in  the 
canal,  as  increased  by  the  enlargement  made 
by  the  State  from  1840  to  1857,  that  can  be 
impaired  by  the  execution  of  the  work  contem- 
plated by  the  statute.  But  if  the  plaintiff 
could  establish  any  right  to  the  use  of  the  in- 
creased supply  of  water  furnished  by  the  State 
in  the  process  of  enlarging  the  canal  from  time 
to  time,  the  most  that  the  plaintiff  could  then 
claim  would  be  that  the  improvement  would 
rt'sult  in  a  consequential  injury  which  might 
form  the  basis  for  a  claim  for  damages  or  com- 
pensation before  the  tribunal  whi(£  the  State 
hns  nnthorized  to  hear  and  determine  such 
claims.     It  would  furnish  no  ground  for  ar- 
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resting  the  work  of  improving  or  enlarging 
the  canal  in  such  manner  as  the  Le^idal,Mre 
might  determine  to  be  for  the  public  good. 
Atwater  v.  Canandaigtta,  124  N.  Y.  602:  iSileby 
Mfg.  Go.  V.  State,  supra;  Rexford  v.  Knight, 
11  N.  Y.  818;  Laws  1883,  chap.  205.  §  18. 

The  execution  of  the  work  authorized  by 
the  statute,  by  the  superintendent  of  public 
works,  or  the  contractors  acting  under  his  au- 
thority, does  not  involve  the  ti&ing  of  any  of 
the  plaintiff's  property  for  any  purpose,  pub- 
lic or  private. 

But  Bear  race,  from  its  intersection  with  the 
river  to  Washington  Street,  which  the  act  also 
provides  for  dredging  and  excavating,  is  the 

Srivate  property  of  the  defendants  Sweet, 
[ongin,  and  Cook.  If  that  has  been  or  is  to 
be  taken,  within  the  meaning  of  the  Constitu- 
tion, that  is  a  question  which  the  owners  alone 
can  raise.  It  does  not  in  any  legal  sense  con- 
cern the  plaintiff  if  the  defendants  see  fit  to 
renoimce  a  constitutional  provision  intended 
for  their  own  benefit.  Pierrepont  v.  Loveless, 
72  N.  Y.  211;  Baker  v.  Braman.  6  Hill,  47,  40 
Am.  Dec.  387;  Be  Neto  York,  99  N.  Y.  569, 
584.  The  expenditure  of  public  money  for 
the  purpose,  m  part  at  least,  of  enlarj^ng  a 
private  mill-race,  furnishes  the  basis  K>r  (he 
argument  in  behalf  of  the  plaintiff  to  show 
that  the  appropriation  is  for  a  private  or  local 
purpose.  But  we  have  no  right  to  assume, 
as  this  argument  does,  that  the  State  will  never 
acquire  the  title  to  the  race  or  the  right  to  its 
use  for  the  purposes  of  navigation,  llie  title, 
or  the  ri^ht  to  its  use,  can  be  acquired  at  any 
time,  and  need  not  be  obtained  in  advance. 
Property  required  by  the  State  for  canal  pur- 
poses always  has  been  and  may  still  be  taken 
in  a  summary  way,  without  the  aid  of  any 
judicial  proceeding.  The  constitutional  pro- 
vision requiring  the  compensation  to  be  made 
to  the  owner  to  be  a.scertaiued  by  a  jury,  or 
by  commissioners  appointed  by  the' court,  does 
not  apply  to  such  a  case.  Const,  art.  1.  §  7. 
The  State  may  take  possession,  go  on  with  its 
work,  and  await  the  claim  of  the  owner  for  a 
compensation.  Mark  v.  State,  97  N.  Y.  572: 
Ueacock  v.  State,  105  N.  Y.  246.  7  Cent.  Rep. 
880;  Stetr^art  v.  State,  105  N.  Y.  254,  7  Cent. 
Rep.  338;  Benedict  v.  State,  120  N.  Y.  228. 

In  this  view  we  have  no  right  to  say  that, 
when  the  authorities  of  the  State  were  re- 
strained, they  were  not  proceeding,  in  good 
faith,  to  make  an  improvement  to  the  canal 
system.  Moreover,  it  must  be  noted  here  that 
by  chapters  461  and  493  of  the  Laws  of  1889 
the  Legislature  reappropriated  the  money  for 
this  very  improvement,  increasing  the  amount, 
and  providing  for  a  relaese  to  the  State  of  Bear 
race  by  the  owners  for  canal  purposes.  We, 
have  already  considered  the  argument  of  plain- 
tiff's counsel,  which,  apparently,  was  success- 
ful in  the  courts  below,  that  the  real  purpose 
of  the  appropriation  was  to  furnish  additional 
power  to  defendants'  mill  which  U  located  at 
the  easterly  end  of  Bear  race:  and,  while  wo 
consider  that  this  point  is  sufilciently  answered 
by  the  remarks  of  Allen,  J.,  in  Peopie  v.  Ah 
htrtson,  supra,  that  "no  motive,  purpose,  or 
intent  can  be  imputed  to  the  Legislature  in  the 
enactment  of  a  law  other  than  such  as  are 
apparent  upon  the  face  and  to  be  gathered  from 
the  tei-ms  of  the  law  itself,"  yet  there  is  an 
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additional  fact  which  deserves  some  notic^. 
The  act  authorizes  no  work  to  be  done  in  Bear 
race  further  east  than  Wasbinf?ton  Street,  and 
this  would  not  reach  the  defendants'  mill,  as 
it  is  located  on  the  other  or  easterly  side  of 
that  street.  The  additional  flow  of  water 
which  would  result  from  deepening  and 
widening  the  race  cannot  be  utilized  by  the 
defendants  until  the  work  is  carried  still  further 
east,  and  the  machinery  in  the  mill  is  changed 
in  order  to  permit  the  use  of  more  power.  It 
is  not  found  or  alleged  that  such  a  change  is 


contemplated  or  threatened.  In  this  view,  it 
is  difficult,  upon  any  theory  of  the  case,  to  say 
that  the  State  has  any  other  purpose  in  view 
than  that  expressed  on  the  face  of  the  Act, 
namely,  to  enlar&e  the  channel  of  the  river  and 
the  race,  in  order  to  permit  navigation  by 
boats  from  the  canal  to  a  public  street,  on  the 
south  side  of  the  river. 

The  judgment  of  the  general  and  special  terms 
should  be  reversed^  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Finch,  cA,  absent. 


MASSACHUSETTS  SUPREME  JUDICIAL    COURT. 


George  H.  TURNER  et  al.,  Appts,, 
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Francis  A.  NYE. 
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A  statute  authorising^  lands  to  be  flowed 
by  raising  a  pond  for  the  culture  of  use- 
til  fishes  is  not  unconstitutional  on  the  ground 
that  the  land  te  taken  for  mere  private  use,  al- 
though the  object  of  the  owner  of  the  pond  is 
merely  to  secure  his  own  pleasure  and  profit. 

(Field,  Ch.  J.,  dissents.) 
(November  11, 1891.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Superior  Court  for  Barnstable  County  in 
favor  of  defendant  in  a  proceeding  brought  to 
enjoin  the  erection  and  maintenance  of  a  dam 
across  the  bed  of  Marsh  Creek  in  Barnstable 
County.     Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  A.  M.  Goodspeed,  for  appellants: 
The  Legislature  has  no  power  to  transfer  the 
private  property  or  rights  of  property  of  an  in- 
dividual from  his  possession  and  control  to  that 


of  another,  either  by  general  or  special  act, 
even  for  full  compensation,  except  only  in  those 
cases  in  which  the  public  interest  will  be  pro- 
moted. 

Private  property  cannot  be  taken  without 
the  consent  of  the  owner  for  purely  private 
uses  or  for  the  benefit  of  a  few  individuals. 

Declaration  of  Rights,  art.  10;  Cooley,  Const. 
Lim.  4th  ed.  chap.  15,  pp.  580,  531,  notel; 
Talbot  v.  Hudson,  16  Gray,  417;  Neponset 
Meadow  Co.  v.  Tileston,  138  Mass.  189;  Boston 
db  L.  R.  Corp.  V.  8alein  &  L.  U.  Co.  2  Gray, 
87. 

That  the  public  might  derive  benefit,  bow- 
ever  certain  and  great,  from  such  appropria- 
tion of  property,  is  not  enough.  The  benefit 
to  be  derived  must  be  actual,  tangible,  and 
public  in  its  nature,  and  the  benefit  to  the  in- 
dividual, if  any,  incidental. 

JjOicetl  V.  Boston,  111  Mass.  454. 15  Am.  Rep. 
89;  Opinion  of  Justices,  8  L.  R.  A.  487,  150 
Mass.  592;  Talbot  v.  Hudson,  »upra. 

The  effect  of  this  statute  is  to  authorize  the 
submerging  of  large  territorial  areas,  which 
might  be  of  great  value  under  cultivation,  not 
for  manufacturing,  agricultural  or  commercial 
purposes,  and  for  no  public  advantage,  and  the 


NoTB.— f 'or  whaJt  purposes  thejlowage  of  lands  may 
be  aiUJiorized  by  statwe. 

The  flowage  of  land  of  another  by  a  dam  to  cre- 
ate a  water-power  fi)r  mechanical!  and  manu- 
facturing purposes  is  for  a  public  use.  Justifying 
the  exercise  of  the  right  of  eminent  domain. 
Hazen  v.  Essex  Co.  12  Cush.  475;  Boston  &  R.  Hill. 
Corp.  V.  Newman,  12  Pick.  487, 23  Am.  Dec.  622;  Wol- 
eott  Woolen  Hfg.  Co.  v.  Upham,  5  Pick.  292;  Olm- 
stead  V.  Camp,  33  Conn.  532,  8e  Am.  Dec.  221;  Todd 
V.  Austin,  34  Conn.  78;  Occum  Co.  v.  Sprague  Mfg. 
Co.  35  Conn.  486;  Great  Falls  Mf>r.  Co.  v.  Femald,  47 
N.  H.  444:  Ash  v.  Cummlngs,  50  N.  H.  591;  Amos- 
keag  Mfg.  Co.  v.  Head,  59  N.  H.  332;  Amoskeag  Mfg. 
Co.  V.  Worcester,  60  N.  H.  522;  Jordan  v.  Woodward, 
40  Me.  317;  Bumham  v.  Thompson,  36  Iowa,  421; 
Hankins  v.  Lawrence,  8  Blackf.  266;  Yenard  v. 
Cross,  8  Kan.  258;  Harding  v.  Funk,  8  Kan.  815;  Mil- 
ler V.  Troost,  14  Minn.  365;  Newoomb  v.  Smith,  1 
Chand.  71;  Fisher  v.  Horicon  I.  &  Mfg.  Co.  10  Wis. 
351. 

The  right  was  also  upheld  in  the  case  of  a  dam 
authorized  by  special  statute.  Babb  v.  Mackey,  10 
Wis.  371. 

In  Michigan  a  statute  authorizing  such  flowage 
is  held  uncunstltutiona].  Byerson  v.  Brown,  35 
Mich.  333,  24  Am.  Rep.  564. 

This  doctrine,  however,  is  denied  in  Georgia,  even 
In  respect  to  a  grist-mill,  which  is  regulated,  both 
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as  to  the  order  of  serving  customers  and  as  to  the 
rates  of  toll,  by  statute.  Loughbridge  v.  Harris,  42 
Ga.  601. 

So  in  Vermont  where  mills  are  not  obliged  to 
serve  everyone.  Tyler  v.  Beacher,  44  Vt.  648,  8  Am. 
Rep.  398. 

In  Alabama  and  Tennessee  the  right  is  upheld  as 
to  grlst-miUs, which  are  bound  to  grind  for  the  pub- 
lic subject  to  statutory  regulations,  but  not  as  to 
other  mills.  Bottoms  v.  Brewer,  54  Ala.  288;  Sadler 
V.  Langham,  34  Ala.  811;  Harding  v.  Goodlett,  8 
Yerg.  41, 24  Am.  Dec.  546. 

The  remarkable  fact  about  the  decisions  which 
uphold  the  right  of  flowage  to  create  a  water-power 
for  ordinary  mills  is  the  fact  that  almost  every  de- 
cision is  made  practically  under  protest  on  the 
ground  that  a  long-continued  acquiescence  in  the 
validity  of  such  statutes  makes  it  Important  to  up- 
hold them;  and  the  later  decisions  are  based  also 
on  the  fact  that  decisions  in  other  states  have  up- 
held such  rights.  Ill  us  in  Jordan  v.  Woodward,  40 
Me.  817,  the  court  says  that  such  a  statute  ^'pushes 
the  power  of  eminent  domain  to  the  very  verge  of 
constitutional  inhibition;"  and  in  Miller  v.  Troost, 
14  Minn.  365,  it  is  said  to  go  'to  the  extreme  limit 
of  legislative  power;^^  and  in  Fisher  v.  Horicon  I. 
Sc  Mfg.  Co.  10  Wis.  851,  the  court  expressly  announces 
the  dissent  of  the  Judges  then  on  the  bench  from 
the  doctrine,  but  sustains  it  only  because  of  prece- 
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result  of  which,  as  a  private  enterprise,  the  re- 
port says,  depends  upon  experiment. 

In  this  it  differs  from  the  cases  of  TaZbot  v. 
Hudson,  supra,  and  Moore  v.  Sanford,  7  L.  R. 
A.  151,  151  Mass.  285.  In  the  statutes  passed 
upon  in  these  oases  the  reclamation  of  large 
tracts  of  land  for  agricultural  and  commercial 
purposes  was  the  end  sought. 

The  construction  of  a  private  trout  pond  is 
of  no  greater  advantage  to  the  public  than  the 
construction  of  private  roads  or  private  parks, 
and  the  courts  have  always  declared  unconsti- 
tutional Acts  granting  the  right  to  occupy 
property  for  such  purposes.  If  ways  are  laid 
out  under  the  statutes  as  private  ways  the  pub- 
lic has  the  right  to  use  them. 

Cooley,  Const.  Lim.  chap.  16,  p.  531 ,  7iote  1; 
6  Am.  Law  Rev.  197:  Flagg  v.  Flayg,  16 
Gray,  180. 

Xnere  are  only  three  cases  in  the  Massachu- 
setts reports  which  refer  to  the  Act  for  flowing 
and  irrigating  cranberry  lands  (Act  1866, 
chap.  206.  Pub.  Stat.  chap.  190,  g§  48,  49); 
they  are: 

Hinckley  Y,  Nickerson,  117  Mass.  218;  Blade- 
wellv,  Phinney,  126  Mass.  468;  Howes  v.  Omsk, 
131  Mass.  207. 

The  benefit  derived  by  the  public  from  the 
cultivation  and  sale  of  the  cranberry  may  well 
determine  the  fact  that  such  a  use  of  the  land 
is  of  great  and  ever-increasing  public  utility, 
in  which  it  differs  essentially  from  the  statute 
under  consideration. 

Although  the  cases  under  the  Mill  Act  hold 
that  the  flowing  of  land  under  that  Act  is  not, 
strictly  speaking,  an  exercise  of  the  right  of 
eminent  domain,  yet  in  no  instance  do  they 
lose  sight  of  this  fundamental  principle,  that 
the  real  justiflcation  of  the  law  is  the  fact  that 
the  pubhc  interest  is  promoted,  and  that  the 
real  question  to  be  determined  in  all  these  cases 
is,  as  stated  in  An^ell  on  Watercourses,  §  487, 
"whether  authorizing  the  flowing  of  another's 
land  is  sufficiently  for  the  public  good  to  jus- 


tify depriving  the  owner  of  the  use  of  it  even 
for  a  just  compensation." 

The  Act  of  1889,  chap.  888,  may  well  be  said 
to  authorize  the  exercise  of  the  right  of  emi- 
nent domain,  at  least  in  a  limit^l  sense,  as 
eminent  domain  does  not  necessarily  implv  an 
appropriation  of  the  property  of  an  individual 
entirely  to  the  use  of  another. 

If  land  is  taken  for  a  turnpike  or  highway 
by  the  right  of  eminent  domain,  yet  the  use  is 
still  a  limited  one. 

Adams  v.  Emerson,  6  Pick.  57;  Codman  v. 
Evans,  6  Allen,  808,  81  Am.  Dec,  748;  Har- 
back  Y,  Boston,  10  Cush.  297;  Clark  v.  Worc^- 
ter,  125  Mass.  226. 

Whether  flowing  land  under  the  Mill  Act  is 
an  exercise  of  the  right  of  eminent  domain  or 
not,  it  rests  upon  the  same  considerations  of 
public  utility. 

The  justincation  of  the  law  rests  for  its  basis 
upon  the  public  advantage. 

3  Kent,  Com.  12th  ed.  448.  note  c;  Fiske  v. 
Framingham  Mfg.  Co,  12  Pick.  68;  Boston  A 
R.  Mill  Corp.  V.  Nevman,  12  Pick.  467,  23  Am. 
Dec.  622;  Murdock  v.  Stickney,  8  Cush.  113; 
Talbot  V.  Hudson,  16  Gray,  436. 

In  the  first  reported  case  under  the  Mill  Act 
(Spring  v.  Lowell,  in  error,  1  Mass.  422)  Sew  all, 
J.,  on  page  428,  calls  it  "this  extraordinary 
mode  of  process." 

Sedgwick,  J.,  on  page  480,  says:  *'It  may 
be  observed  that  the  sacred  rights  of  private 
property  are  never  to  be  invaded  but  for  ob- 
vious and  Important  purposes  of  public  util- 
ity." 

The  question  to  be  determined  is  not  whether 
one  individual  may  make  a  somewhat  better 
or  more  profitable  use  of  land  belon^ng  to 
another,  but  whether  his  use  of  it  will  in  some 
material  manner  contribute  to  the  benefit  of 
the  public,  and  where  the  public  necessity  is 
obvious  and  important. 

Fiske  V.  Framingham  Mfg.  Co,  12  Pick.  70. 

The  antiquity  of  the  Mill  Act  and  the  long 


dent.  Similar  expressloDs  are  found  in  nearly  every 
case  on  the  subject. 

It  should  be  noticed  that  the  court  in  the  main 
case  above,  as  well  as  in  several  other  Massaobusetts 
cases  decided  since  the  constitutionality  of  euoh 
Acts  became  established,  has  declared  that  this 
rierht  of  flowagre  under  the  Mill  Acts  does  not  de- 
pend on  the  doctrine  of  eminent  domain,  and  chat 
it  is  not  in  any  proper  sense  a  ''takinfr "  of  the 
property  of  the  person  whose  land  is  flowed.  The 
cases  which  establlsbed  the  constitutionality  of  the 
Mill  Acts  in  Massachusetts  did,  however,  base  their 
decision  on  the  rijrht  of  eminent  domain,  and  this 
is  the  KTOund  of  nearly  if  not  all  the  decisions  in 
any  State  in  which  the  constitutionality  of  such 
statutes  has  been  actually  decided.  That  such 
flowagre  is  a  '^taking**  is  decided  by  the  Supreme 
Court  of  the  United  States  in  Pumpelly  v.  Green 
Bay  ft  M.  Canal  Co..  80  U.  S.  18  Wall.  106, 20  L.  ed. 
557, where  it  is  said  that  this  has  never  been  doubted 
in  any  of  the  cases  on  the  subject. 

A  state  statute  authorizing  a  dam  on  one^s  own 
land  for  a  mill  on  a  stream  not  navigable  on  pay- 
ment of  damacfes  to  the  owners  of  land  t£tereby 
flowed  does  not  deprive  them  of  their  property 
without  due  process  of  law  in  violation  of  the  14th 
Amendment  of  the  United  States  Constitution. 
The  court  in  this  case  declined  to  express  an  opin- 
ion as  to  whether  it  could  be  Justified  as  an  exer- 
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else  of  eminent  domain  Head  v.  Amoskeag  Mfg. 
Co.  118  U.  S.  9,  88  L.  ed.  880. 

A  raceway  for  a  water-power  Is  for  a  public  use 
which  will  Justify  the  exercise  of  eminent  domain. 
Bcudder  v.  Trenton  Del.  Falls  Co.  1  N.  J.  Bq.  694. 28 
Am.  Kep.  766. 

Although  the  right  of  eminent  domain  was  not 
involved  in  the  case,  the  principle  is  illustrated  in 
a  Wisconsin  case  holding  that  a  statute  glviog 
power  to  a  city  to  maintain  a  dam  for  the  purpose 
of  leasing  water  for  manufacturing  is  void  even  if 
it  included  in  the  alternative  the  power  to  make 
such  dam  for  public  water- works.  Atty-Gen.  v. 
Eau  Claire,  87  Wis/400. 

For  other  cases  involving  the  right  of  flowage  for 
mill  purposes  in  which  the  legality  of  such  statutes 
was  assumed  but  not  expressly  decided,  see  Mur- 
dock V.  Stickney,  8  Cush.  118:;  Stowell  v.  Flagg,  11 
Mass.  864:  Cogswell  v.  Essex  Mill  Corp.  6  Pick.  (H; 
Fiske  V.  Framingham  Mfg.  Co.  \%  Pick.  67;  French 
V.  Bralntree  Mfg.  Co.  28  Pick.  216;  Williams  v.  Nel- 
son, 28  Pick.  141,  84  Am.  Dec.  45;  Bates  v.  Wey- 
mouth Iron  Co.  8  Cush.  548;  Storm  v.  Manchaug,  18 
Allen,  10;  Gammell  v.  Potter,  6  Iowa,  548;  Babb  v. 
Mackey,  10  Wis.  871;  Pratt  v.  Brown,  8  Wis.  608; 
Thien  v.  Yoegtlander,  Id.  461;  Bibb  v.  Mont  Joy,  Z 
Bibb,  I:  McAfee  v.  Kennedy,  1  Litt.  92;  Smith  v. 
Connelly,  1 T.  B.  Mon.  58;  Shacklef ord  v.  Coffey,  4 
J.  J.  Marsh.  40.  B.  A.  K. 
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acauiescence  of  the  people  in  its  provisions  has 
haa  weight  with  the  courts  of  this  and  other 
States  in  passing  upon  this  Act,  as  well  as  the 
reasons  existing  for  such  a  law  in  the  necessi- 
ties of  the  public  in  the  early  days  of  the 
Commonwealth,  when  it  had  its  origin. 

Murdoch "v.  Siickney,  8  Cush.  117;  Jordan^, 
Woodward,  40  Me.  8^. 

The  Mill  Act  in  Maine,  taking  its  origin 
from  the  Massachusetts  Provincial  Statute  of 
1713,  was  considered  so  inequitable  and  unjust 
that  its  repeal  was  considered  by  two  Legis- 
latures. 

8  Kent,  Com.  12th  ed.  448,  note  c. 

Rice,  J,,  in  Jordan  v.  Woodward,  40  Me. 
828,  says:  **The  Mill  Act  as  it  has  existed  in 
this  State  pushes  the  power  of  eminent  domain 
to  the  very  verge  of  constitutional  inhibition." 

MeMrs.  Charles  A.  Prince  and  James 
Milton  Hall,  for  appellee: 

In  the  determination  of  the  constitutionality 
of  the  Act  in  question,  decisions  and  authori- 
ties of  the  United  States  courts  and  the  courts 
of  the  several  States  are  not  material,  and 
should  have  no  weight. 

First.  The  provision  in  the  Constitution  of 
the  United  States,  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, applies  only  to  operations  of  the 
federal  government,  and  is  not  a  limitation 
upon  the  power  of  the  States. 

Barron  v.  Baltim&re,  32  U.  S.  7  Pet.  248,  8 
L.  ed.  672;  Withers  v.  BucMey,  61  U.  S.  20 
How.  84,  15  L.  ed.  8l6;  PumpeUy  v.  Cfreen  Bay 
&  Af.  Canal  Co,  80  U.  S.  18  Wall.  166,  176,  20 
L.  ed.  667,  560. 

Secondly.  In  the  several  States,  influences 
which  determined  the  origin  and  development 
of  the  legislation  on  this  subject  in  Massachu- 
setts seem  either  not  to  have  been  of  like 
weight  or  to  have  bad  no  existence. 

The  building  of  the  dam  in  pursuance  of  the 
provisions  of  the  Act  in  question,  whereby 
plaintiffs'  land  was  overflowed,  was  not  a  tak- 
ing of  the  plaintiffs'  land,  and  thus  an  exercise 
of  the  right  of  eminent  domain,  within  the 
meaning  of  article  10  of  the  Declaration  of 
Rights. 

The  Act  of  1889  is  a  "provision  by  law  for 
regulating  the  rights  of  proprietors  on  one  and 
the  same  stream  from  its  rise  to  its  outlet,  in  a 
manner  best  calculated  on  the  whole  to  pro- 
mote and  secure  their  common  rights  in  it," 
and  is  constitutional,  because  it  involves  no 
other  governmental  power  than  that  to  "make, 
ordain  and  establish  all  manner  of  wholesome 
and  reasonable  orders,  laws,  statutes  and  ordi- 
nances" as  the  general  court  "shall  judge  to 
be  for  the  good  and  welfare  of  this  Common- 
wealth ana  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same." 

Mass.  Const,  art.  4,  chap.  1,  ^  1.  See  Wil- 
Uams  V.  Kelson,  28  Pick.  143,  84  Am.  Dec.  45; 
Talbot  V.  Hvdson,  16  Gray,  417,  426;  LoweU  v. 
Boston,  111  Mass.  454.  15  Am.  Rep.  89. 

The  language  of  the  court  used  arguendo  has 
been  sometimes  such  as  to  imply  that  the 
growth  and  prosperity  of  manufacturing  and 
other  industrial  enterprises  were  of  such  im- 
portance to  the  public  welfare  as  to  justif  v  the 
exercise  of  the  right  of  eminent  domain  in 
their  behalf  as  a  public  use. 

Boston  <t  B.  MiU  Corp,  v.  Newman,  12  Pick. 
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467,  28  Am.  Dec.  622;  Hazen  v.  Essex  Co,  12 
Cush.  475.  478;  Talhot  v.  Iludson,  supra. 

One  who  appropriates  the  force  of  the  cur- 
rent is  in  the  enjoyment  of  a  common  right,  in 
which  he  is  protected,  although  be  may 
thereby  prevent  a  like  use  subsequently  by  the 
proprietor  at)ove. 

Hatch  V.  Dwight,  17  Mass.  289,  296,  9  Am. 
Dec.  145;  Gary  v.  Daniels,  8  Met.  466,  41  Am. 
Dec  582;  Oouldy.  Boston  Duck  Co,\%  Gray,  442. 

No  private  property  or  right  in  the  nature 
of  property  is  taken  by  the  maintenance  of  a 
dam  to  raise  a  head  of  water,  although  its 
effect  will  be  to  overflow  the  land  of  another 
proprietor.  This  right  of  flowage  is  sometimes 
inaccurately  called  an  easement. 

Hunt  V.  Whitney,  4  Met.  603;  Ta^t  v.  Hud 
son,  supra. 

But  it  is  not  so.  It  confers  no  right  in  the 
land  upon  the  mill-owner  and  takes  none  from 
the  land-owner. 

Murdoch  v.  Stickney,  8  Cush.  118;  Storm  v. 
Manchaug  Co.  13  Allen,  10. 

It  is  not  in  any  proper  sense  a  taking  of  the 
property  of  an  owner  of  the  land  flowed,  nor 
is  any  compensation  awarded  by  the  public. 

Bates  V.  Weymouth  Iron  Co.  8  Cush.  548, 
568;  Fiske  v.  Pramingham  Mfg.  Co.  12  Pick. 
68;  WiUiatnsY,  Nelson,  23  Pick.  141,  34  Am. 
Dec.  45. 

The  absolute  right  of  the  individual  must 
yield  to  and  be  modified  by.  corresponding 
rights  in  other  individuals  in  the  community. 
The  resulting  general  good  of  all,  or  the  public 
welfare,  is  the  foundation  upon  which  the 
power  rests  and  in  behalf  of  which  it  is  exer- 
cised, whether  by  restricting  the  use  of  private 
property  in  a  manner  prejudicial  to  the  public 
(Com.  V.  Alger,  7  Cush.  63)  or  by  imposing 
burdens  upon  it  for  the  protection  or  conven- 
ience in  part  of  the  public. 

Goddard,  Petitioner,  16  Pick.  504;  Baker  v. 
Boston,  12  Pick.  184,  198,  22  Am.  Dec.  421; 
Salem  v.  Eastern  R.  Co,  98  Mass.  431,  96  Am. 
Dec.  650. 

The  raising  of  a  dam  to  secure  a  pond  for 
flsh  culture  and  thus  overflowing  plaintiffs' 
land  if  an  appropriation  of  the  plaintiffs'  land 
at  all  is  for  public  uses. 

See  Talbot  v.  Hudson,  16  Gray,  417. 

The  Act  of  1889  is  of  the  same  nature  as  the 
Cranberry  Act  of  1866.  Every  reason  for  up- 
holding the  Cranberry  Act,  which  it  is  sub- 
mitted has  never  been  held  unconstitutional, 
applies  with  equal  force  to  the  Act  of  1889. 

See  Hinckley  v.  Nickerson,  117  Mass.  215 
Hou>es  V.  Crum,  181  Mass.  211. 

There  is  no  prohibition  to  be  found  in  the 
Massachusetts  Declaration  of  Rights  or  Con- 
stitution, or  the  United  States  Constitution, 
express  or  implied,  which  limits  or  restrains 
the  power  of  the  Legislature  to  regulate  streams 
of  water  or  to  make  a  particular  law  applicable 
to  such  streams  in  a  particular  county  in  this 
State,  varying  in  its  provisions  from  the  gen- 
eral laws  applicable  to  such  streams  generally 
in  Massachusetts. 

An  act  may  be  a  misdemeanor  in  certain 
counties  of  a  State  only. 

Dams  V.  State,  68  Ala.  58,  44  Am.  Rep.  128; 
State  V.  Moore,  104  N.  C.  714. 

Liquor  sales  may  be  forbidden  in  the  county 
and  permitted  in  towns  and  cities. 
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State  V.  Berlin,  21  S.  C.  292.  53  Am.  Rep. 
677;  HmDell  v.  State,  71  Ga.  224,  51  Am.  Rep. 
259. 

They  may  also  be  forbidden  in  certain  speci- 
fied localities  in  different  parts  of  the  State, 
fixed  by  distance  from  a  school-house,  depot, 
etc. 

Slate  V.  Joynety  81  N.  C.  534;  Com.  v. 
Bennett,  108  Mass.  27;  Mi^^uri  v.  Leicia,  101 
U.  S.  22,  26  L.  ed.  989. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  does  not  rely  upon  the  fact  that 
the  dam  was  partially  constructed  by  the  de- 
fendant before  the  passage  of  chapter  388, 
Stat.  1889.  The  plaintiff  could  not  avail  him- 
self of  that  fact  in  this  suit.  If  the  dam  is 
maintainable  under  that  statute,  the  plaintiff 
would  not  be  entitled  to  its  abatement,  al- 
though it  was  partly  erected  without  right 
(Ware  v.  Begent8  Caual  Go.  3  DeG.  &  J.  212); 
and  if  he  is  entitled  to  damages  for  the  tech- 
nical violation  of  his  rights,  his  remedv  is  at 
law.  Wafhbum  v.  Miller,  117  Mass.  37o.  Nor 
does  he  rely  upon  the  point  suggested  by  the 
defendant,  that  the  operation  of  the  act  is  con- 
fined, as  it  clearly  may  be,  to  Barnstable 
County.  Cooley,  Const.  Lim.  3d  ed.  *890. 
The  plaintiff  claims  that  the  Statute  of  1889, 
chap.  383v  under  which  the  court  found  that 
the  dam  was  completed  and  is  maintained  by 
the  defendant,  is  uuconstitutional,  because  (1) 
it  purports  to  authorize  the  taking  of  private 
property  for  a  use  which  is  not  public  in  its 
nature;  and,  (2)  if  the  statute  is  constitutional, 
the  defendant  has  not  brought  himself  within 
it.  But  in  regard  to  the  first  point  we  think 
the  plaintiff  misapprehends  the  constitutional 
provision  which  applies  to  the  Act  in  question. 
The  statute  was  not  an  exercise  on  the  part  of 
the  Legislature  of  the  right  of  eminent  domain, 
but  was  enacted  under  the  provision  which 
gives  it  power  to  "make,  ordain,  and  establish 
all  manner  of  wholesome  and  reasonable  or- 
ders, laws,  statutes,  and  ordinances,  ...  so 
as  the  same  be  not  repugnant  or  contrary  to 
this  Constitution,  as  they  shall  judge  to  be  for 
the  good  and  welfare  of  this  Commonwealth, 
and  for  the  government  and  ordering  there- 
of and  of  the  subjects  of  the  same."  Mass. 
Const,  pt.  2,  chap,  1.  art.  4.  It  is  upon  this 
provision  that  the  Mill  Acts  have  been  placed 
finally  in  this  State  after  what  appear  at 
times  to  have  been  somewhat  conflicting 
views.  Talbot  v.  Hudson,  16  Gray,  417;  Bos- 
ton dk  R.  Mill  Corp.  v.  Newman,  12  Pick.  467, 
23  Am.  Dec.  622;  Murdoch  v.  Sticknet/,  8  Cush. 
113;  Hazen  v.  Essex  Co,  12  Cush.  475;  Lowell 
V.  Boston,  111  Mass.  464,  15  Am.  Rep.  89.  It 
may  be  doubted  whether  as  new  legislation 
they  could  be  sustained  as  an  exercise  of  the 
right  of  eminent  domain.  Mvrdock  v.  Stickney 
and  J^^otcell  v.  Boston,  supra;  Cooley,  Const. 
Lim.  3d  ed.  534;  Jordan  v.  Woodward,  40  Me. 
317.  Upon  this  provision  also  stand  the 
* 'Cranberry  Act,"  so  called  (Stat.  1866,  chap. 
206);  the  Act  in  regard  to  draining  meadows, 
swamps,  marshes,  beaches,  and  lowlands,  with 
its  authority  to  commissioners  to  open  the 
floodgates  of  a  mill, or  erect  a  temporary  dam 
on  the  lands  of  another  person,  and  to  assess 
the  damages  upon  the  proprietors  (Pub,  Stat. 
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chap.  189);  the  Act  in  regard  to  proprietors  of 
wharves,  general  fields,  and  lands  lying  in 
common,  with  the  control  which  it  gives  to  a 
certain  proportion  in  number  and  interest  over 
the  property  of  the  rest  (Pub.  Stat.  chap.  Ill); 
and  the  Act  in  regard  to  partition,  by  which 
one  co-tenant  may  be  compelled  to  take  money 
instead  of  land,  or  to  give  up  for  a  time  the 
occupation  and  enjoyment  to  another  (Pub. 
Stat.  chap.  178).  The  Mill  Act  and  these  and 
other  like  statutes — of  which  various  illustra- 
tions might  be  given,  {Wurts  v.  Hoagland,  114 
TJ.  S.  606,  29  L.  ed.  229>— rest  upon  the  prin- 
ciple that  property  may  be  so  situated  or  of 
such  a  character  that  the  absolute  right  of  the 
individual  owner  to  a  certain  extent  must  yield 
to  or  be  modified  by  corresponding  rights  on 
the  part  of  other  owners,  or  by  what  is  deemed 
on  the  whole  to  be  for  the  public  welfare.  See 
Com.  V.  Alger,  7  Cush.  53;  Denham  v.  Bristcl 
County  Gomrs.  108  Mass.  202;  Com.  v.  Tewks- 
hui*y,  11  Met.  56.  The  provision  above  quoted 
does  not  authorize  the  Legislature  to  take  prop- 
erty from  one  person  and  give  it  to  another, 
nor  to  take  private  property  for  public  uses 
without  compensation,  nor  to  wantonly  inter- 
fere with  private  rights.  These  are  always  to 
be  carefully  guarded  and  protected.  But  of 
necessity  cases  will  arise  where  there  will  or 
may  be  a  conflict  of  interests  in  the  use  or  dis- 
position of  property,  and  questions  may  and 
will  come  up  affecting  the  public  welfare  in 
regard  to  the  use  which  shall  or  shall  not  be 
permitted  of  certain  property.  It  is  for  the 
Legislature  in  such  instances,  under  the  power 
thus  conferred  upon  it,  and  with  due  regard 
to  private  rights,  to  enact  the  necessary  laws. 
It  is  for  the  public  good  that  swamps  and  waste 
lands  should  be  reclaimed  and  made  produc- 
tive. It  is  also  for  the  public  good  that  streams 
should  be  used  to  operate  mills,  to  raise  cran- 
berries, and  to  cultivate  useful  fishes.  If  pri- 
vate rights  appear  to  some  extent  to  be  invaded, 
that  is  inseparable  from  the  nature  of  the  use 
authorized,  without  which  the  streams  could 
not  be  advantageously  or  profitably  used,  and 
compensation  is  provided  for  any  injury  that 
may  be  done.  The  character  of  the  property 
and  the  resultiner  general  good  are  deemed  suf- 
ficient to  justify  the  action  of  the  Legislature. 
It  is  doubtful,  however,  whether  any  property 
of  the  plaintiff  is  taken,  or  any  of  his  rights 
are  invaded. 

The  statute  in  question  authorizes  the  erec- 
tion and  maintenance  of  a  dam  across  any 
stream  for  the  purpose  of  creating  or  raising  a 
pond  for  the  culture  of  useful  fishes.  It  is  to 
be  erected  "upon  the  terms  and  conditions  and 
subject  to  the  regulations  contained  in  chapter 
190  of  the  Public  Statutes,  so  far  as  the  same 
are  properly  applicable  in  such  cases."  The 
chapter  referredi  to  is  what  is  known  as  the 
"Mill  Act."  Under  that  it  has  been  held  that 
the  right  to  erect  and  maintain  a  dam  to  raise 
water  for  working  a  mill  does  not  give  to  the 
mill-owner  any  right  in  the  land  flowed,  or 
take  away  any  risrht  from  the  land-owner. 
The  latter  may  embank  his  land,  and  thus  stop 
any  flowage  of  it,  or,  if  he  chooses,  he  may 
collect  of  the  mill-owner  damages  in  gross  or 
annually  for  the  flowage.  Until  the  land- 
owner manifests  his  election  to  claim  damages 
he  cannot  be  compelled  by  the  mill-owner  to 
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submit  bis  land  to  be  flowed,  and  until  tben 
tbe  only  right  which  the  mill-owner  has  as  be- 
tween himself  and  the  land-owner  is  to  main- 
tain his  dam  without  liability  to  the  land-owner 
for  damages  in  an  action  at  law.  While  the 
land- owner  may  protect  his  land  from  flow- 
age,  he  cannot,  of  course,  wantonly*  Interfere 
with  the  right  which  the  statute  gives  to  the 
mill-owner  to  maintain  his  dam.  Williams  v. 
JVel8on,2STick,  141,  84  Am.  Dec.  46;  ifwr- 
dock  V.  Stickney,  supra;  JStorm  v.  Manchaug  Co. 

13  Allen,  10;  Lowell  v.  Boston^  supra;  Paine 
T.  Woods,  108  Mass.  163;  Head  v.  Amoskeag 
Mfg.  Go.  113  U.  S.  9,  28  L.  ed.  889.  There 
-would  seem  to  be  nothing  in  the  purpose  for 
which  the  right  is  given  to  erect  and  maintain 
a  dam  to  create  a  pond  for  the  culture  of  use- 
ful fishes  that  should  give  to  the  party  erect- 
ing or  maintaining  such  a  dam  any  greater 
rights  over  the  lands  flowed  by  it  than  a  mill- 
owner  would  have  over  lands  flowed  by  the 
•dam  maintained  by  him.  Without  anything 
more,  we  should  be  slow  to  infer  from  a  power 
•to  maintain  a  dam  to  create  a  pond  for  the 
•culture  of  useful  flshes  any  greater  rights  over 
lands  flowed  than  from  a  power  to  maintain  a 
-dam  to  raise  water  for  working  a  mill.  It  ap- 
pears from  the  facts  found  in  the  present  case 
that  the  defendant's  dam  flows  about  sixty 
acres,  all  of  which,  with  the  exception  of  about 
three  fourths  of  an  acre,  belonging  to  the  plain- 
tifi,  is  owned  bv  the  defendant.  It  is  also 
found  that  the  land  of  the  plain  tiCf  was  of 
small  market  value  for  any  other  use  to  which 
it  could  be  applied,  and  that  there  is  "much 
land  in  Barnstable  County  similarly  situated, 
having  small  market  value  for  any  purpose  to 
which  it  can  be  applied  by  its  separate  owners, 
which  would  be  enhanced  in  value  if  it  were 
shown  by  successful  experiment  that  such  laud 
could  be  profitably  used  for  the  cultivation  of 
useful  flshes  under  the  powers  conferred  by" 
the  Act  in  question.  In  view  of  these  facts, 
and  for  the  reasons  above  stated,  we  think  that 
the  claim  of  tbe  plaintiff  that  the  Act  is  uncon- 
stitutional cannot  be  maintained.  We  come 
to  this  conclusion  the  more  readily  because  a 
contrary  result  would  oblige  us,  we  fear,  to 
hold,  if  the  question  were  directly  presented  to 
us,  that  the  Cranberry  Act,  under  which  a 
large  and  profitable  industry  has  grown  up, 
was  also  unconstitutional.  Although  several 
cases  under  that  Act  have  been  before  this 
court,  no  doubt  as  to  its  constitutionality  seems 
to  have  been  suggested.  Bearse  v.  Perry,  117 
Mass.  211;  Hinckley  v.  Kickerson,  Id.  213; 
BktckweU  v.  Phinney,  126  Mass.  458;  Howes  v. 
Grush,  131  Mass.  207. 

The  plaintiff  further  contends  that,  if  the 
Act  is  constitutional,  the  defendant  has  not 
brought  himself  within  its  scope,  because  it 
does  not  appear  that  any  direct  or  positive 
benefit  will  be  derived  by  the  public  from  the 
defendant's  acts,  and  t)ecause  the  dam  has  been 
erected  and  will  be  maintained  by  him  wholly 
for  his  own  personal  pleasure,  profit,  and  adf- 
vantage.  But  the  court  has  found  that  "the 
dam  was  built  and  is  maintained  for  the  pur- 
pose of  raising  and  creating  a  pond  for  the 
culture  of  useful  fishes,  and  that  the  pond 
raised  by  said  dam  is  well  stocked  with  trout." 
This  finding  brings  the  case  within  the  exact 
words  of  the  statute.    It  is  not  necessary  that 
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it  should  also  appear  that  the  object  of  the  de- 
fendant was  to  benefit  the  public.  The  Leg- 
islature deemed  the  culture  of  useful  flshes 
for  any  purpose  beneficial,  and  passed  this 
statute,  as  it  did  the  Mill  Act,  for  the  purpose 
of  enabling  a  lessee  or  owner  of  lands  or  flats 
to  raise  a  dam  across  a  stream  so  as  to  engage 
in  that  occupation  and  use  the  stream  without 
the  liability  to  constant  lawsuits  from  persons 
whose  lands  might  be  flowed.  No  doubt  the 
defendant's  obiect  is  his  own  personal  pleas- 
ure, proflt,  and  advantage.  But  if  the  enter- 
prise ia  successful,  the  public  will  be  benefited 
by  the  introduction  and  building  up  of  a  new 
and  profl table  industry,  and  lands  now  of  little 
value,  and  not  available  for  any  other  use,  will 
be  made  valuable.  We  think  this  contention 
must  also  be  overruled.  The  result  is  that  in 
the  opinion  of  a  majority  of  the  court  the  de- 
cree appealed  from  must  be  affirmed. 

Fields  Ch.  J.,  dissenting: 

My  objections  to  the  constitutionality  of 
Stat.  1889,  chap.  883,  briefly  stated,  are  as  fol- 
lows: The  purpose  of  the  statute  is  not  pub- 
lic. Cultivating  fish  for  one's  private  use  no 
more  concerns  the  public  than  cultivating  corn 
or  other  articles  of  food.  The  taking,  for 
such  a  purpose,  of  the  land  of  another  by  over- 
flowing it  cannot  be  justifled  as  an  exercise  of 
the  right  of  eminent  domain.  Notwithstand- 
ing what  has  been  said  in  some  of  our  decis- 
ions, overflowing  a  person's  land  without  his 
consent  is  a  taking  of  property,  while  the  over- 
flow continues,  and  is  a  tort,  which  would  be 
enjoined  unless  the  statutes  authorized  it.  The 
Mill  Acts  were  orij^inally  sustained  on  the 
ground  that  the  erection  of  water-mills  was  for 
the  public  benefit;  and  this  was  strictly  true 
of  grist  and  saw  mills,  if  the  public  had  the 
right  to  have  their  grain  ground  and  their  logs 
sawed  at  the  mills.  The  acts,  however,  ex- 
tended to  mills  of  all  kinds,  in  most  of  which 
the  interests  of  the  public  were  less  direct. 
Still  the  erection  of  water-mills,  when  water 
was  the  only  available  source  of  power,  was 
always  of  public  concern  sutHcient  to  justify 
the  damming  of  streams,  if  compensation  were 
paid  to  the  persons  whose  lands  were  over- 
flowed. Mill  Acts  were  in  force  long  before 
the  adoption  of  the  Constitution,  and  it  could 
not  properly  be  held  that  it  was  the  intention 
of  that  instrument  to  render  them  void.  But 
the  damming  of  the  waters  of  a  running 
stream,  so  that  the  lands  of  the  upper  proprie- 
tors are  overflowed,  is  something  more  than 
the  reasonable  use  of  the  water,  which  every 
proprietor  is  entitled  to  make,  as  it  runs  through 
his  land,  without  paying  any  compensation  to 
the  upper  or  lower  proprietors.  It  has  never 
been  supposed  that  the  Mill  Acts  would  be  sus- 
tained if  they  contained  no  provision  for  com- 
pensation to  the  persons  whose  lands  were 
flowed.  As  was  said  in  Isele  v.  Arlington  Five 
Cent.  8av.  Bank,  135  Mass.  142-144:  "The 
right  to  flow  water  back  upon  the  land  of  an- 
other is  not  the  less  an  easement  because  such 
other  may  lawfully  wall  or  dike  against  it. 
Such  right  on  his  part  diminishes  the  extent 
of  the  easement,  but  does  not  alter  its  char- 
acter." Kenison  v.  Arlington ,  144  Mass.  456, 
4  New  Eng.  Rep.  340.  The  statute  cannot  be 
sustained  on  the  ground  that  it  authorizes  the 
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improvemeDt  of  property  of  different  owners 
for  the  common  benefit  of  the  owners,  or  for 
the  public  benefit,  or  on  the  ^ound  that  it  au- 
1  bonzes  the  improvement  of  property  which 
otherwise  would  be  practically  useless.  It  is 
not  confined  to  useless  or  swampy  lands,  or  to 
lands  of  any  particular  description.  The  con- 
stitutionality of  the  statute  must  be  determined 
by  its  meanmg,  and  not  by  the  special  facts  of 
tfie  present  case.  It  is  possible,  under  the  stat- 
ute, that  any  owner  or  lessee  of  lands  or  flats 
situated  in  Barnstable  County  for  the  purpose 
of  making  a  fish-pond  for  his  own  private  use 
and  pleasure  may  overflow  the  greater  part  of 
the  arable  land  in  the  county,  with  the  build- 
ings upon  it.  None  of  the  precedents  cited 
i^eem  to  me  to  go  as  far  as  the  opinion  of  the 
court  in  this  case,  and  I  am  compelled  to  think 
the  statute  unconstitutional. 


James  MURCHIE  et  al. 

V. 

Pardon  CORNELL  et  al 
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1.   A  merehantable  article  la  called  for 

by  a  commercial  contract  for  the  purchase  of  a 
cargo  of  Ice  to  be  shipped  to  the  purchaser. 


8.   A  protest  dgfned  and  sworn  to  the 
day  a  carfro  of  ice  arrives  is  not  admis- 
sible  to  disprove  aoooptanoe  of  the  ice  where  it  is  • 
not  claimed  that  the  purchaser's  objection  to  the 
ice  was  an  afterthought. 

(November  86,1891.) 


EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Bristol  County  made 
during  the  trial  of  an  action  brought  to  recover 
the  contract  price  of  a  cargo  of  ice  sold  by  plain- 
tiffs to  defendants,  which  resulted  in  a  verdict 
in  plaintiffs'  favor.    Sustained. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mesers,  HoseaM.  Knowlton  and  Arthur 
E.  Perry*  for  defendants: 

In  a  contract  for  the  sale  of  ice  at  wholesale 
by  a  dealer  in  the  article  to  one  to  be  sold 
again  where  there  is  no  opportunity  for  in- 
spection of  the  ice  and  no  express  warranty  is 
made,  there  is  an  implied  warranty  that  the 
ice  sold  is  merchantable  and  salable  as  ice  for 
ordinary  retail  use. 

WiUon  V.  Lawrence,  189  Mass.  818;  Benja- 
min, Sales,  3d  Am.  ed.  ^§656,  657.  and  cases 
cited;  Jones  v.  Just,  L.  R.  8  Q.  B.  197. 

Messrs.  Walter  Clifford  and  Henry  H. 
Crapo  for  plaintiffs. 


Note.- Implied  xoarranty  of  qtuUity  \n  saies  by  de- 
scription. 
a.  In  execut4)ru  sales. 
1.  Fendee*«  rights. 

In  an  executory  contract  for  the  sale  of  mer- 
chandise it  (s  on  implied  condition  that  it  shall  be 
of  merchantable  quality.  Hamilton  v.  Qanyard, 
84  Barb.  204,  affirmed  3  Keyes,  45;  Cleu  v.  McPherson, 
1  Bosw.  480;  Harsrous  v.  Htone,  6  N.  Y.  86;  Reed  v.  Ran- 
dall, 29  N.  Y.  368, 86  Am.  Deo.  805;  Misner  v.  G  ranger, 
9  111.  09;  Fitch  v.  Archibald,  29  N.  J.  L.  160;  Fogel  v. 
Brubaker,  .122  Pa.  7;  Ketchum  v.  Wells,  19  Wis.  25; 
McOlung  V.  Kelley,  21  [owa,  608;  Da^is  v.  Sweeney, 
75  Iowa,  45;  Wood  Mower  &  Reaper  Co.  v.  Ttiayer,  60 
Hun,  516;  Babcock  v.  Trice,  18  111.  420, 68  Am.  Dec. 
560;  Doane  v.  Dunham,  65  111.  612. 

A  buyer  has  a  right  to  an  article  answering  the 
description  in  the  contract,  not  on  the  ground  of 
warranty,  but  because  the  seller  does  not  fulfill  the 
contract  by  furnishing  something  different.  Bag- 
ley  ▼.  aeveland  R.  Mill  Co.  21  Fed.  Rep.  160. 

A  vendee  who  knows  that  a  purchaser  having  no 
opportunity  for  inspection  has  relied  upon  his 
Judgment  to  supply  hogs  fit  for  market  impliedly 
warrants  that  they  will  be  marketable.  Best  v. 
FUnt,  2  New  Eng.  Rep.  604. 68  Vt.  543. 

When  at  the  making  of  a  contract  the  seller  is 
informed  of  the  uses  Intended  to  be  made  of  an  ai*- 
tide  contracted  for,  and  the  purchaser  has  no  op- 
portunity for  inspection,  the  latter  is  not  bound  to 
accept  the  article,  unless  it  is  reasonably  fit  for  the 
purposes.  Lee  v.  Sickles  Saddlery  Co.  88  Mo.  App. 
201. 

Under  a  contract  for  the  purchase  of  goods  in 
transit,  and  which  the  purchaser  has  no  oppor- 
tunity to  inspect,  he  is  not  bound  to  accept  them 
unless  merchantable.  Newbery  v.  Wall,  8  Jones  & 
MOO. 

Under  an  executory  contract  for  the  sale  of  ice, 
the  purchaser,  while  not  entitled,  without  express 
warranty,  to  ice  of  the  first  quality,  is  entitled  to 
ice  of  *fair,  merchantable  quality.*^  Warner  v. 
Arctic  Ice  Co.  74  Me.  475;  Dillen  v.  Bimm,  87  Ohio 
St.  286. 
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In  Warren  Glass  Works  Co.  v.  Keystone  Coal  Co. 
of  Somerset,  05  Md.  547,  it  was  held  that  in  an  exec- 
utory contract  for  the  sale  of  a  certain  kind  of  coal 
no  warranty  of  the  quality  of  the  coal  called  for 
by  the  contract  can  be  implied,  or  of  its  fitness  for 
any  particular  purpose. 

Where  a  manufacturer  oontraots  to  deliver  an 
article  at  a  distant  place,  the  implied  warranty  of 
merchantability  does  not  cover  necessary  deterio- 
ration while  in  transit.  Bull  v.  Robinson,  10  Bxch. 
842. 

A  contract  for  the  purchase  of  a  machine  from  a 
dealer  implies  that  the  machine  shall  be  a  new  one, 
and  the  dealer  cannot  impose  a  second-hand  one 
on  the  purchaser,  although  it  fulfills  the  terms  of 
the  guaranty  as  to  being  well  made  and  able  to  do 
as  good  work  as  any  machine  of  its  kind.  Grieb  v. 
Cole,  60  Mich.  897, 1  Am.  St.  Rep.  688. 

One  who  sells  the  crops  of  his  orchard  for  a  cer- 
tain number  of  years  to  come  is,  within  section  1768 
of  the  California  Civil  Code,  which  provides  that 
''one  who  agrees  to  sell  merchandise  not  then  in 
existence  thereby  warrants  that  it  shall  be  sound 
and  merchantable.*'  Blackwood  v.  Cutting  Pack- 
ing Co.  76  Cal.  212. 

In  a  contract  for  the  sale  and  delivery  of  a  grow- 
ing crop  of  wheat,  there  is  no  implied  warranty 
that  it  will  be  of  any  particular  quality  when 
threshed  and  ready  for  delivery.  Davis  v.  Mur* 
phy,  14  Ind.  158. 

But  if  contractiOd  for  white  in  the  stack  there  is 
an  Implied  warranty  that  it  shall  be  merchantable 
when  delivered.    Fish  v.  Roaeberry,  22  IlL  288. 

In  a  contract  for  the  sale  of  oil,  no  warranty  of 
the  quality  of  the  casks  containing  it  is  implied. 
Gower  v.  Von  Dedalxen,  8  Ring.  N.  C.  717. 

Where  a  vendor  agrees  to  fill  an  order,  sent  for 
an  article  of  a  particular  quality,  his  Ilabibtv  is  the 
same  as  when  the  proposition  to  sell  the  article 
comes  from  him  in  the  first  instance.  He  is  liable 
if  the  goods  do  not  correspond  to  the  description. 
Dailey  v.  Green,  15  Pa.  118. 

When  a  coal  dealer,  without  opportunity  for  in- 
spection, gives  an  order  to  the  agent  of  the  mine 
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-  "HolmeBfl  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  plaintiffs  agreed  to  sell  and  the  defend- 
ants agreed  to  buy  a  cargo  of  ice  of  860  tons, 


to  be  shipped  from  Pembroke,  Me.  From 
some  of  the  evidence  it  would  seem  that  the 
ice  was  not  identified  by  the  contract,  but  was 
to  be  supplied  and  appropriated  to  the  con 


for  coal  to  be  sent  to  him  from  the  mine,  it  is  an 
implied  term  of  contract  that  tbe  coal  shall  be  mer- 
chantable.   Edwards  v.  Hathaway,  1  Phila.  548. 

A  description  of  lumber  in  a  contract  for  its  sale 
as  '^certain  lots  of  boards  and  dimension  stulf  now 
at  and  about  the  mllls,*^  does  not  amount  to  a  war- 
ranty that  the  lumber  is  merchantable.  Whitman 
V.  Freese,  S3  Me.  212. 

2.  Vendee''s  remediett. 

The  vendee  in  an  executory  contract  for  sale  of 
an  article  is  entitled  to  a  reasonable  time  to  give  it 
a  fair  examination:  and  if  defective,  to  return  the 
article  and  recover  the  price  paid.  Woodle  v. 
Whitney,  28  Wis.  66. 

When  the  contract  of  sale  is  executory,  the  reme- 
dy of  the  purchaser  to  recover  damages,  on  the 
ground  that  the  article  furnished  does  not  corres- 
pond with  that  contracted  for,  does  not  surxive  the 
retention  of  the  property  by  the  vendee  after  dis- 
covery of  defects,  unless  he  notify  the  vendor. 
Reed  v.  Bandall.  29  N.  Y.  358,  86  Am.  Deo.  805;  Beck 
v.  Sheldon,  48  N.  T.  886;  Fairbank  Canning  Ck>.  v. 
Metzger,  11«;N.  Y.  280. 

In  executory  contracts  for  sale  and  delivery  of 
personal  property,  the  purchaser  must  give  notice 
of  any  defect  in  the  property  delivered  as  soon  as 
discovered.  If  he  wishes  to  bold  the  seller  for  such 
defect.  Bprague  v.  Blake,  30  Wend.  61;  Leaven- 
worth V.  Packer,  62  Barb.  ia2. 

Or  refuse  to  accept  it,  if  the  defect  is  discovered 
before  the  property  Is  delivered.  Holden  v.  Clancy, 
Sb  Barb.  600. 

After  the  purchaser  under  an  executory  contract 
of  sale  has  had  an  opportunity  to  examine  the  ar- 
ticle, and  accept  it.  as  fulfilling  the  contract,  he  is 
concluded  by  such  acceptance,  and  cannot  after- 
wards, in  the  absence  of  fraud  or  express  warranty, 
allege  its  defective  quality.  McCormick  v.  Sarson, 
45  N.  Y.  285,  6  Am.  Rep.  80;  Norton  v.  Dreyf  uss,  7 
Cent.  Rep.  786,  106  N.  Y.  90;  Coplay  Iron  Co.  v. 
Pope,  10  Cent.  Rep.  711, 108  N.  Y.  2li2. 

Where  an  executory  contract  for  the  sale  of  logs 
called  for  "good,! smooth,  sound"  logs,  and  the 
logs  delivered  were  accepted  after  Inspection,  a 
warranty  of  soundness  will '(not  be  implied  which 
survives  the  acceptance"of  the  property.  Maxwell 
v.  Lee,  84  Minn.  511;  Thompson  v.  Libby,  86  Minn. 
446. 

Where  there  is  an  express  or  implied  warranty  in 
tbe  sale  of  goods  it  is  not  necessary  that  tbe  vendee 
should  return  them,  or  otTer  to  return  them,  to  en- 
able him  to  recover  or  recoup  the  damages  which 
ho  has  sustnined  b5*  a  broach  of  the  warranty.  Best 
V.  Flint,  2  New  Eng.  Rep.  6(H,  58  Vt.  543. 

While  the  acceptance  of  an  article  purchased 
under  an  executorj'  contmct  with  opportunity  of 
inspection  at  the  time  of  delivery  without  com- 
plaint, may  raise  a  presumption  thatS  Itlwas  of  the 
quality  contemplated  by  the  parties.  It  will  not 
preclude  the  party  from  showing  and  setting  up 
actual  defect  and  quality  in  an  action  for  the  price. 
Babcock  v.  Trice,  18  III.  420,  68  Am.  Dec.  560. 

The  expression  of  a  warranty  in'u  contract  which 
the  law  would  Imply  does  not  change  the  nature 
or  extent  of  the  obligation  or  the  remedy  upon  it, 
Itoed  V.  Randall,  29  N.  Y.  358,  86  Am.  Dec.  306. 

Under  an  executory  contrat-t  for  the  sale  of 
goods,  with  an  express  warranty  of  certain  quali- 
ties, the  purchaser  does  not  loselhls  righttof  action 
ui)on  the  warranty  by  retaining  the  goods  after 
discovering  the  absence  of  the  warranted  qualities, 
Dav  V.  Pool,  52  N.  Y.  416,11  Am.  Kep.  719; {Parks  v. 
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Morris  Ax  A  Tool  Co.  54  N.  Y.  586:  Rust  v.  Eckler, 
41  N.  Y.  488;  Brigg  v.  HUton.  1  Cent.  Rep.  307,  99 
N.  Y.  517;  Kent  v.  Friedman,  1  Cent.  Rep.  718, 101 N. 
Y.  616. 

Oaylord  Mfg.  Co.  v.  Allen,  63  N.  Y.  515,  seems  by 
the  language  used  in  the  opinion  to  conflict  with 
the  last-mentioned  cases;  but  in  that  case  the  ex- 
press warranty  extended  only  to  qualities  which 
the  law  implies.  The  same  is  true  of  Reed  v.  Ran- 
dall, 29  N.  Y.  858,  86  Am.  Deo.  306. 

In  case  of  a  warranty,  express  or  implied,  where 
the  article  purchased  proved  defective  or  unfit  for 
the  use  intended,  the  purchaser  may,  without  offer- 
ing to  return  it  and  without  notlljring  the  vendor 
of  its  defects,  bring  his  action  for  the  recovery  of 
damages;  or,  if  sued  for  the  price,  may  set  up  and 
have  such  damages  allowed  to  him  by  way  of  re- 
coupment (Morehouse  v.  Comstook,  42  Wis.  626), 
unless  the  purchaser  has  full  opportunity  for  ex- 
amination,, and  the  defects  are  patent,  and  he  re- 
tains the  article  with  knowledge  of  such  deflects. 
Ix^cke  V.  Williamson,  40  Wis.  877. 

Whether  the  cause  of  action  is  for  a  breach  of 
the  contract,  or  for  a  breach  of  the  warranty,  is  a 
mere  matter  of  nomenclature.  Hastings  v.  Love- 
ring,  2  Pick.  214, 13  Am.  Dec.  420. 

And  the  breach  of  the  promise  implied  by  the 
law  works  the  same  consequences  and  Imposes  the 
same  obligations,  and  creates  the  same  rights  as 
the  breach  of  the  express  promise.  Bagley  v.  Cleve- 
land  R.  Mill.  Co.  21  Fed.  Rep.  159. 

See  an  article  entitled,  **Remedies  for  Defective 
Quality  on  Executory  Contracts  of  Sale  or  Manu- 
facture." 80  Alb.  L.  J.  288. 

b.  in  executed  sales. 

Ih  all  jurisdictions  when  the  common  law  is  fol- 
lowed the  cases  unanimously  hold  that  in  executed 
sales  of  chattels,  ascertained  and  inspected  by  the 
purchaser,  no  warranty  of  quality  is  implied.  In 
the  absence  of  fraud  or  express  warranty,  caveat 
emvtor  is  the  rule  tn  such  sales. 

The  doctrine  of  implied  warranty  of  quality  aris- 
ing from  the  payment  of  a  ''sound  price"  is  not  at 
present  recognized  except  in  South  Carolina.  BuJ- 
wlnkle  V.  Cramer,  27  8.  C.  876;  Rose  v.  Beattie,  2 
Nott  &  MoC.  538. 

It  was  formerly  recognized  in  Connecticut  (Bai- 
ley V.  Nickels,  2  Root,  407)  but  it  was  repudiated  In 
that  State  in  Dean  v.  Mason,  4  Conn.  428,  10  Am. 
Dec.  162,  and  the  cases  supporting  it  overruled. 

Where  voods  are  sold  on  inspection,  no  warranty 
is  implied  other  than  that  tbe  identical  goods  sold, 
and  no  others,  shall  be  delivered,  even  though  they 
do  not  answer  the  name  given  them  by  the  vendor. 
Carson  v.  BailUe,  19  Pa.  375,  57  Am.  Dec.  669;  Lord 
V.  Grow,  39  Pa.  88,  80  Am.  Dec.  504. 

A  bargain  and  sale  of  a  chattel  of  a  particular 
description  Imports  a  warranty  that  the  article 
sold  is  of  that  description.  Dounce  v.  Dow,  64  N. 
Y.  418;  Wood  Mower  &  Reaper  Co.  v.  Thayer,  5:) 
Hun,  516;  White  v.  Miller,  H  N.  Y.  118.  overruling 
Seixas  v.  Wood,  2  Cai.  48. 

In  the  sale  of  seeds  represented  by  the  vendor  to 
be  seeds  known  by  a  certain  name  in  the  market,  a 
warranty  Is  implied  that  the  seeds  accord  with  the 
representations,  where  the  purchaser  has  no  op- 
portunity for  inpptxjtion,  and  Inspection  would  not 
disclose  the  defects.  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Rep.  136. 

In  the  sale  of  vegetable  seed  a  warranty  is  im- 
plied that  it  Is  free  from  any  latent  defect  arislnvf 
from  the  mode  of  cultivation.  White  v.  Miller,  71 
i  N.  Y.  131,  27  Am.  Rep.  13. 
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tract  b}'  the  plaintififs,  the  sellers.  From 
other  parts  of  the  testimony  it  might  be  in- 
ferred that  the  ice  was  identified  by  the  con- 
tract, but  at  a  time  and  under  circumstances 
when  the  defendants  had  no  opportunity  to 


inspect  it  before  shipment.  The  judge  in- 
structed the  jury  generally  that  there  wasTan 
implied  affirmation  that  the  ice  was  of  such  a 
kind  that  it  could  be  shipped,  transported  by 
sea,  and  discharged  at  New  Bedford.  &s  con 


An  implied  warranty  arleingr  from  the  fltnees  of 
the  thing  solct  for  ordinarj'  use  does  not  ombraoe 
defects  discoverable  by  ordinary  prudence  and 
care.    Hoffman  v.  Gates.  77  Ga.  701. 

The  business  of  a  druggist  is  such  that  in  the 
very  nature  of  things  he  must  be  held  to  warrant 
that  he  will  deliver  tbe  drug  called  for  and  pur- 
chased by  tbe  customer.  Jones  v.  George,  56  Tex. 
140,  4A  Am.  Rep.  680. 

A  drover  who  sells  beef  cattle  to  a  butcher  does 
not  impliedly  warrant  that  they  have  not  been 
bruised  in  transit.  Gk)ldrich  v.  Ryan,  8  B.  D.  Smith, 
324. 

It  is  only  when  a  party  undertakes  to  supply  an 
article  for  a  particular  purpose,  that  he  is  held  to 
warrant  it  tit  for  that  purpose.  Gttawa,  B.  &  F. 
Glass  Co.  V.  Gunthcr,  81  Fed.  Rep.  208. 

Upon  the  sale  of  flour  in  barrels,  there  is  no  im- 
plied warranty  that  it  is  fit  for  all  the  ordinary 
purposes  for  which  flour  is  used.  Hart  v.  Wright, 
17  Wend.  287,  affirmed,  18  Wend.  466. 

There  is  no  implied  warranty  by  a  miller  in  the 
sale  of  bran  that  it  is  flt  for  feeding  stock.  Lukens 
V.  Freiund,  27  Kan.  e04,  61  Am.  Rep.  420. 

In  this  case  plaintiff ^s  cow  was  poisoned  by  swal- 
lowing two  copper  clasps  that  in  some  unknown 
way  got  into  the  bran  at  the  mill. 

Where  a  spedflc  article  of  a  known,  recognized 
and  defined  description  is  ordered  from  a  manu- 
facturer, no  warranty  will  be  implied  that  it  is  flt 
for  the  purpose  for  which  the  purchaser  intends 
to  use  it.  Goulds  v.  Bropby,  6  L.  R.  A.  802, 42  Minn. 
180. 

When  a  specific  article  is  ordered  and  furnished, 
although  the  purchaser  states  the  purpose  to  which 
he  intends  to  apply  it,  there  is  no  implied  warranty 
on  the  part  of  the  vendor  that  it  is  suitable  for  the 
purpose.  Mason  v.  Chappell,  15Gratt.  572:  Thomp- 
son V.  libby,  35  Minn.  448.  ConircL,  Baumbach  Co.  v. 
GesBler  (Wis.)  May  5, 1801. 

A  pork  packer,  who  furnishes  a  dealer  hams  for 
a  distant  market,  impliedly  warrants  that  they  are, 
at  the  time  of  sale,  flt  to  be  shipped  to  such  market. 
Leopold  V.  Van  Kirk,  27  Wis.  153. 

Upon  a  sale  of  com  meal  for  shipment  to  a  par- 
ticular market,  a  warranty  is  implied  that  it  was 
suitably  packed  and  flt  for  shipment,  but  not  that 
It  will  continue  sound  for  any  ideflnite  length  of 
time.    Mann  v.  Everston,  82  Ind.  855. 

The  Georgia  Code  provides:  **The  seller,  how- 
ever, in  all  cases  (unless  expressly  or  from  the  nat- 
ure of  the  transaction  excepted)  warrants  .  .  . 
that  the  article  sold  is  merchantable  and  reasona- 
bly suited  to  the  use  Intended.***  It  is  there  held 
that  an  express  guaranty  that  a  fertilizer  should 
come  up  to  a  certain  analysis  does  not  exclude  the 
warranty  implied  by  law  that  it  is  merchantable 
and  reasonably  suited  to  the  use  intended.  Wilcox 
V.  Owens,  64  Ga.  601. 

Nor  does  the  pointing  out  of  defects  discoverable 
by  examination  exclude  the  warranty  which  the 
law  implies.    Cochran  v.  Jones,  85  Ga.  678. 

Upon  the  sale  of  a  piano  by  a  manufacturer  to  a 
dealer,  there  is  no  implied  warranty  as  to  the  qual- 
ity of  the  piano,  and  the  contract  is  satisfled  by  an 
instrument  merohantable  and  salable  as  such. 
Wilson  V.  Lawrence,  188  Mass.  Sis. 

Upon  the  purchase  of  second-hand  machinery 
from  one  not  a  dealer  or  manufacturer  of  the  same, 
although  a  practical  machinist,  where  the  pur- 
chaser has  ample  opportunity  for  Inspection,  no 
warranty  of  quality  can  be  implied.  Rice  v.  For- 
syth. 41  Md.  880. 

14  L.  R  A. 


In  every  sale  of  goods  of  a  specified  description, 
where  the  buyer  has  no  opportumty  to  inspect  the 
commodity,  there  is  an  implied  warranty  that  it 
shall  bo  salable  In  the  market  under  the  denomina- 
tion mentioned  in  the  contract.  Caveat  emptor 
does  not  apply.  Gardiner  v.  Gray,  4  Campb.  144: 
Nichol  V.  Godts.  13  Exch.  191:  Laing  v.  Fidgeon,  4 
Campb.  160;  Jennings  v.  Gratz,  8  Rawle,  168,  23 
Am.  Dec.  Ill;  Jones  v.  Just,  L.  R.  8  Q.  B.  197. 

The  warranty  implied,  whore  the  purchaser  has 
no  opportunity  to  inspect  the  goods,  requires  only 
salable  goods  and  does  not  extend  to  any  particu- 
lar quality  or  fineness.  Ryan  v.  Ulmer,  lOS  Pa. 
332. 

In  case  of  a  sale  without  sample  or  inspection,  no 
implied  warranties  arise,  except  that  of  merchanta- 
bility.   Gallagher  v.  Waring,  0  Wend.  20. 

Where  goods  are  purchased  which  the  purchaser 
has  no  opportunity  to  examine,  there  is  an  implied 
warranty,  not  only  that  they  shall  come  within  tbe 
general  description  of  the  article  for  which  they 
are  purchased,  but  also  that  they  shall  be  mer- 
chantable as  such.  Merriam  v.  Field,  24  Wis.  610; 
Hood  V.  Bloch,  20  W.  Va.  244. 

If  a  person  sells  an  article  by  a  particular  and 
well-known  description,  which  is  not  examined  by 
the  purchaser,  a  warranty  is  implied  that  the  arti- 
cle is  of  a  fair  merchantable  quality  and  corres- 
ponds to  the  description  under  which  it  is  sold. 
Chicago  Packing  &  Prov.  Co.  v.  Tilton,  87  111.  547. 

The  case  of  Dickson  v.  Jordan,  88  X.  C  166,  holds 
that  the  fact  that  the  purchaser  had  no  opportu- 
nity to  inspect  the  goods  at  the  time  of  the  sake 
does  not  raise  an  implied  warranty  of  quality.  It 
Is  there  said:  '*The  only  difference  it  can  make, 
when  the  purchaser  sees  the  article  and  when  he 
sends  an  order,  or  has  not  an  opportunity  to  see  it, 
is  that.  In  the  former  case,  he  Judges  for  himself, 
in  the  latter  he  constitutes  the  vendor  his  agent  to 
select  for  him.  .  .  .  and  he  has  no  cause  of  com- 
plaint, unless  there  be  fraud.*' 

The  exception  to  the  rule  of  caveat  ennjtor,  that 
there  is  an  implied  warranty  of  quality,  where  there 
is  hio  opportimity  for  inspection,  applies  only  to 
oases  where  inspection  is  impracticable,  as  where 
goods  have  not  yet  arrived.  Hyatt  v.  Boyle,  5  Gill 
&  J.  110,  25  Am.  Dec.  276. 

No  implied  warranty  of  quality  in  an  executed 
sale  of  molasses  arises  from  the  fact  that  the  pur- 
chaser did  not  open  the  casks  and  test  it,  although 
he  might  have  done  so.  Humphreys  v.  Comline,  8 
Biackf .  616. 

Nor  in  the  case  of  paint  in  unopened  kegs.  HoN 
den  V.  Dakin,  4  Johns.  421. 

Nor  of  crockery  in  crates.  Thompson  v.  Ash  ton, 
14  Johns.  810. 

Nor  of  flour  in  barrels.  Hart  v.  Wright,  17  Wend. 
267,  afflimed  18  Wend.  456. 

Nor  of  hemp  in  bales.  Salisbury  v.  Stainer,  19 
Wend.  150,  32  Am.  Dec.  487. 

Nor  of  tobacco  in  kegs.  Hyatt  v.  Boyle,  5  Gill 
&  J.  110.  25  Am.  Dec.  276. 

Nor  of  garden  seeds.  Moore  v.  MoKlnlay,  5  dl. 
471. 

Nor  of  wool  in  bales,  although  there  is  a  local 
usage  to  the  contrary.  Bamurd  v.  Kellogg,  77  V. 
S.  388, 10  L.  ed.  087. 

A  special  custom  that  ordinary  words  of  descrip- 
tion are  understood  as  words  of  warranty,  cannot 
be  proved.    WetberiU  v.  Neilson,  20  Pa.  448. 

See  **Notes  in  the  Law  of  Implied  Warranty,"  18 
Alb.  L.  J.  824.  «  J.  G.  G. 
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templated  by  the  cootract,  and  no  other  im- 
plied affirmation  or  warranty.  If  the  instruc- 
tion is  wrong  in  either  view  which  the  jury 
might  have  taken  of  the  facts,  the  exceptions 
must  be  sustained,  and  it  is  unuecessair  to 
consider  whether  the  implication  would  be 
more  extensive  in  the  former  case  than  in  the 
latter. 

In  some  contracts  of  the  latter  kind,  when 
the  sale  is  of  specific,  goods,  but  the  buyer  has 
no  chance  to  inspect  them,  the  name  ^ven  to 
the  goods  in  the  contract,  taken  in  its  com- 
mercial sense,  may  describe  all  that  the  pur- 
chaser is  entitled  to  demand.  So  it  was  held 
with  regard  to  ''Manilla  sugar"  in  Gassier  v. 
Eagle  Sfigar  Refinery,  W6  ^fass.  881. 

But  in  many  cases  like  the  present  the  infer- 
ence is  warranted  that  the  thing  to  be  fur- 
nished must  be  not  only  a  thing  of  the  name 
mentioned  in  the  contract,  but  something  more. 
How  much  more  may  depend  upon  circum- 
stances, and  at  times  the  whole  question  may 
be  for  the  jury.  If  a  very  vague,  generic 
word  is  used,  like  '  'ice,"  which  taken  literally 
may  be  satisfied  by  a  worthless  article,  and 
the  contract  is  a  commercial  contract,  the 
court  properly  may  instruct  the  jury  that  the 
word  means  more  than  its  bare  definition  in 
the  dictionary,  and  calls  for  a  merchantable 
article  of  that  name.  If  that  is  not  furnished, 
the  contract  is  not  performed.  Warner  v. 
Arctic  lee  Co,  74  Me.  475;  Bwett  v.  Shumway, 
102  Mass.  805.  869;  Whitmore  v.  South  Boston 
Iron  Co.  t  Allen,  52,  58. 


In  a  sale  of  ''Manilla  hemp,"  like  that  of  the 
sugar  in  Oossler  v.  Eagle  Sygar  Refinery,  it  waa 
held  in  England  that  the  hemp  must  be  mer- 
chantable. Jones  V.  Just,  L.  R.  8  Q.  B.  197; 
Gardiner  v.  Gray,  4  Campb.  144;  Howard  v. 
Hoev,  28  Wend.  850.  851,  85  Am.  Dec.  572; 
Merrian  v.  Field,  89  Wis.  578;  Fish  v.  Hose- 
berry,  22  HI.  288,  299;  Babeock  v.  Trice,  18  111. 
420,  68  Am.  Dec.  560.  See  Right  v.  Bacon,  120 
Mass.  10, 12,  80  Am.  Rep.  639;  Hastings  v. 
Layering,  2  Pick.  214,  220, 18  Am.  Dec.  420. 

2.  The  plaintiffs  put  in  evidence  tending  to 
show  that  the  defendants  never  notified  them 
of  any  defect  in  the  quality  or  condition  of  the  V 
ice  until  after  this  suit.  To  meet  this,  the  de-  \ 
fendants  offered  a  protest  signed  and  sworn  to 
by  one  of  them  on  the  day  the  ice  arrived. 
This  protest  was  no  evidence  that  the  state- 
ments contained  in  it  were  true,  or  that  the 
defendants'  story  was  not  false.  So  far  as  the 
plaintiffs'  evidence  was  introduced  for  the 
purpose  of  showing  such  an  acceptance  of  the 
ice  as  to  bar  the  defendants  from  alleging  that 
it  did  not  satisfy  the  contract  (Morse  v.  Sfoore, 
88  Me.  478, 18  L.  R  A.  224;  GayUyrd  Mfg,  Co. 
V.  -4^71,  58  N.  Y.  515,  519)  the  protest,  of 
course,  had  no  bearing.  And,  although  it  did 
show  that  the  defendants'  story  was  not  an 
afterthought,  it  was  properly  excluded,  the 
plaintiffs,  so  far  as  appears,  not  having  taken 
that  specific  point.  WaUa^ce  v.  Story,  189 
Mass.  115. 

Exceptions  sustained. 
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SmrflAee  water  cm  one's  premiies*  in- 
cluding that  Tvhieh  has  been  thro^m 
thereon  from  higher  levels  by  embankments, 
ditches,  drains  and  culverts,  may  be  lawfully 
turned  and  diverted  from  his  land  to  the  land  of 
another,  and  the  only  remedy  of  the  latter  is  to 
pass  it  on  again  to  other  lands. 

(December  .16, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Ashland  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  unlawfully  discharging 
surface  water  upon  plaintiff's  premises.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tomkins  A  Merrill,  for  appel- 
lant: 

The  obstruction  of  surface  water  or  an  altera- 
tion in  the  flow  of  it  affords  no  cause  of  action 
in  behalf  of  any  person  who  may  suffer  loss  or 

NoTS.— As  to  the  rights  and  remedies  in  resrard  to 
surface  water,  see  notes  to  Seymour  v.  Cummins 
(Ind.)  5  L.  R.  A.  120;  Jordan  v.  St.  Paul,  M.  &  M.  R. 
Co.  (Minn.)  6  L.  R.  A.  678;  O'Connell  v.  Eakt  Ten- 
nessee,  V .  &  G.  R.  Go.  (Ga.)  13  L.  R.  A.  804. 

UL.  R.A« 


detriment  therefrom  against  one  who  does  no 
act  inconsistent  with  the  due  exercise  of  domin- 
ion over  his  own  soil. 

Gannon  v,  Hargadon,  10  Allen,  106,  87  Am. 
Dec.  625;  Waters  v.  Bay  View,  61  Wis.  642; 
AUen  V.  Chippewa  Falls,  52  Wis.  480,  28  Am. 
Rep.  748;  Hoyt  v.  Hudson,  27  Wis.  656,  9 
Am.  Rep.  478;  Turner  v.  Dartmouth,  18  Allen, 
291;  Barry  v.  Lowell,  8  Allen,  127;  Dickinson 
V.  Worcester,  7  Allen,  19;  Flagg  v.  Worcester, 
18  Gray,  601;  Parks  v.  Newburyport,  10  Gray, 
28;  Lessard  v.  Stram,  62  Wis.  112,  51  Am. 
Rep.  715;  Hanlin  v.  Chicago  db  N.  W.  R.  Co. 
61  Wis.  515;  O'Connor  v.  Fon  du  Lac,  A.  db 
P.  R.  Co.  52  Wis.  526,  88  Am.  Rep.  754; 
E^dHch  V.  Riehter,  87  Wis.  226;  l^Yyer  v. 
Wame,  29  Wis.  511;  Ramsdale  v.  Foote,  55 
Wis.  560. 

A  land-owner  has  the  right,  in  lawfully  im- 
provinfi^  and  using  his  land,  to  so  raise  or 
lower  Its  surface  as  to  shed  more  or  less  water 
up6n  the  adjoining  property,  to  prevent  the 
surface  water  from  going  upon  such  property, 
or  to  shed  surface  water  upon  property  where 
it  would  not  otherwise  go. 

Jordan  v.  St.  Paul,  M.  d  M.  R.  Co.  6  L.  R. 
A.  578,  42  Minn.  172;  Sowers  v.  Lowe  (Pa.)  9 
Atl.  Rep.  44,  and  note;  Union  v.  Burkes,  38 
N.  J.  L.  21;  Bowlsby  v.  Speer,  81  N.  J.  L.  851, 
86  Am.  Dec.  216;  2  Dillon,  Mun.  Corp.  797 
et  seq.;  Gould,  Waters,  263  et  seq.;  &  Connor 
V.  Fon  du  Lac,  A.  d  P.  R.  Co.  52  Wis.  526.  88 
Am.  Rep.  754;  Hanlin  v.  Chicago  db  N.  W.\R. 
Co.  61  Wis.  515;  Phillips  v.   Waterhouse;fi'li 
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Iowa,  199,  58  Am.  Rep.  220;  Lessard  v.  Stram, 
62  Wi«.  112,  51  Am.  Rep.  715  ;  Heth  v.  Fon 
du  Lae,  63  Wis.  228,  58  Am.  Rep.  279;  AbboU 
V.  Kanscu  Citfi,  Bl.  J,  <fc  C.  B.  R.  Co.  83  Mo. 
271,  58  Am.  Rep.  581;  Hopt  v.  Hudi'On,  27 
Wis.  656,  9  Am.  Rep.  473;  Rex  v.  Pagham,  8 
Bam.  &  C.  855;  Lee  v.  Minneapolis,  22  Minn. 
18;  O'Brien  v.  Sk.  Paul,  25  MiDD.  881;  Hen- 
der$on  v.  Minneapolis,  82  Midd.  819;  Rowe  y. 
St.  Paul,  M.  A  M,  R.  Co.  41  Minn.  884, 

The  rii?ht  to  so  use  and  improve  one's  own 
land  does  not,  however,  include  the  right  to  do 
so  merely  by  transferring  from  it  surface  waters 
naturally  resting  upon  it  to  the  land  of  another. 
It  is  only  where  such  shifting  of  the  burden 
follows  as  an  incident  of  usin^  or  improving 
his  land,  as  such  land  is  ordmarily  used  or 
improved,  that  it  can  be  justified. 

Kobe  V.  Minneapolis,  22  Minn.  159;  O^Brien 
V.  St.  Paul,  25  Minn.  881;  Hogenson  v.  81. 
Paul,  M.  A  M.  R.  Co.  81  Minn.  224;  Blakely 
Ttrp.  v.  DeHne,  86  Minn.  58;  Pye  v.  Mankato, 
3a  Minn.  878;  Oleson  v.  St.  Paul,  M.  A  M.  R. 
<o.  88  Minn.  419. 

Messrs,  Lamoreuz*  Gleason^  Shea  A 
Wrijpht,  for  respondent: 

It  18  the  duty  of  every  owner  of  land,  if  he 
wishes  to  carry  off  the  surface  water  from  his 
own  land,  to  do  so  without  material  injury  or 
detriment  to  the  land  of  his  neighbors,  and  if 
he  cannot  he  must  suffer  the  inconvenience 
arising  from  its  presence,  and  cannot  complain 
that  others  refuse  to  allow  its  passage  over 
their  lands. 

Pettigrew  v.  Emnsville,  25  Wis.  228,  8  Am. 
Rep.  50. 

Such  doctrine  will  prevent  him  from  using 
means  for  the  purpose  of  making  it  flow  there, 
whenever  the  same  would  be  materially  injuri- 
ous to  the  interests  of  the  proprietor  thereof. 

Pettigreto  v.  Evansville,  supra;  Barkley  v. 
Wilcox,  86  N.  Y.  140, 40  Am.  Rep.  519;  Oleson 
V.  St.  Paul,  M.  A  M.  R.  Co.  88  Minn.  419; 
Hogenson  v.  St.  Paul,  M.  A  M.  R.  Co.  81 
Minn.  224;  Gould,  Waters.  §§  271.  278;  Hicks 
v,  Silliman,  98  111.  255:  Jacksonville.  N.  W.  A 
8.  E.  R.  Co.  v.  Cox,  91  111.  500;  Curtis  y.  East- 
ern R.  Co.  98  Mass.  428;  McCormick  v.  Kansas 
City,  St.  J.  A  C.  B.  R.  Co.  70  Mo.  859,  35  Am. 
Rep.  431 :  Pye  v.  Mankato,  36  Minn.  378;  Les- 
sord  V.  Stram,  62  Wis.  112,  51  Am.  Rep.  715; 
Hoyt  V.  Hudson,  27  Wis.  656,  9  Am.  Rep.  473. 

Orion,  ./.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  the  plaintiff  to  re- 
cover damages  of  the  defendant  Company  for 
diverting  surface  wafer  running  across  its 
lands  in  and  over  the  premises  of  the  plaintiff. 
The  railway  track  of  the  defendant  runs  east 
and  west  along  the  center  of  Fourth  Street  of 
the  city  of  Ashland,  and  the  street  is  between 
blocks* 28  and  29  on  the  north  and  blocks  47 
and  48  on  the  south;  and  the  defendant  also  i 
owns  the  north  half  of  said  la<?t-mentioned 
blocks,  on  which  it  has  three  side  tracks,  leav- 
ing the  main  track  west  of  said  blocks  and 
running  southeast.  The  premises  of  the  plain- 
tiff are  lot  11  in  block  28, — the  second  lot  north 
of  Fourth  Street;  and  the  brother  of  the;  plain- 
tiff owns  the  intervening  lot.  These  blocks 
lie  between  Eleventh  arid  Beaser  Avenues  on 
the    east    and    west, — Eleventh    Avenue    on 
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the  east,  and  Beaaer  Avenue  on  the  west 
There  is  a  ravine  coming  down  from  the  south 
on  the  land  of  the  defendant,  and  running  to 
Eleventh  Avenue,  and  thence  turning  north- 
east towards  the  lake,  by  which  surface  water, 
in  the  time  of  rains,  is  carried  across  the  rail- 
way track;  and  just  north  of  the  track  there  is 
a  swale  of  some  depth  at  the  center,  which  is 
filled  up  in  the  time  of  rains,  and  the  water 
runs  off  in  said  ravine  towards  the  lake.  There 
is  another  ravine,  or  low  place,  turning  towards 
northeast  from  or  near  the  upper  end  of  the 
other  ravine  last  mentioned.  The  defendant 
made  a  culvert  under  its  track  for  the  water 
io  the  first  mentioned  ravine  to  run  off  north 
towards  the  lake,  and  cut  a  ditch  along  the 
south  side  of  its  track  from  near  said  culvert  to 
a  point  on  Twelfth  Avenue,  to  meet  another 
ditch  running  through  the  low  ground  or 
ravine  second  above  mentioned;  and  thence 
there  was  constructed  a  box-drain  along  the 
south  side  of  the  track  to  carry  the  water  on 
towards  the  west,  to  a  point  on*  Fourth  Street, 
opposite  the  plaintiff's  lot,  where  a  culvert  un- 
der the  track  was  constructed  to  carry  the 
water  off  northwest  towards  the  lake,  over  and 
through  the  plaintiff's  lot,  after  passing  the  lot 
of  his  brother.  The  track  of  the  Northern 
Pacific  Railway  nins  east  and  west  along  Fifth 
Street;  south  of  Fourth  Street.  There  is  a 
ravine  from  the  South  of  Fifth  Street  and 
southwest  of  the  southwest  comer  of  block  47. 
and  runnine  northwardly  to  the  last- mentioned 
culvert,  opposite  plaintiff's  premises,  by  which 
surface  water  is  carried  through  a  culvert  under 
the  track  of  the  Northern  Pacific  road,  and  on 
through  the  culvert  opposite  plaintiff's  prem- 
ises, and  across  the  same  towards  the  lake. 
These  culverts  of  the  defendant  under  the  em- 
bankment and  track  appear  to  be  placed  where 
the  surface  water  formerly  passed  towards  the 
lake,  and  there  does  not  appear  to  have  been 
made  very  much  change  m  the  natural  or 
former  running  of  the  surface  water  towards 
the  lake  by  the  defendant  by  its  ditches,  bos- 
drain  and  culverts.  Perhaps  some  more  water 
than  formerly  is  made  to  pass  across  the  de- 
fendant's track  opposite  the  plaintiff's  prem- 
ises; but  this  would  seem  to  be  on  account  of 
the  natural  descent  of  the  ground.  The  plain- 
tiff testified  that  the  water  naturally  ran  across 
his  lot,  and  that  the  ground  slopes  from 
Fourth  Street  towards  his  place,  and  his  lot 
slopes  towards  his  house,  and  that  his  house 
stands  in  low  ground,  and  that  he  put  in  a  drain 
to  divert  the  water  from  his  cellar,  and  the 
drain  was  stopped  up  when  and  a  week  before 
he  brought  this  action.  He  testified  also  that 
the  water  ran  across  his  lot  and  on  northwest- 
erly before  the  track  was  laid,  and  thai  he  ami 
his  brother  made  a  dam  on  the  south  side  of  faiji 
brother's  lot  to  keep  the  water  from  running 
across  the  lots,  but  that  it  was  not  high  enough 
in  times  of  heavy  rains;  and  that  he  built  his 
house  in  the  summer  of  1883,  and  the  defend- 
ant laid  its  track  op)x>site  his  house  the  same 
summer. 

From  this  description  of  the  locality  it  would 
seem  that  the  defendant  company  took  the  only 
proper  measures  to  pass  on  the'  surface  water 
towards  the  lake,  consistent  with  the  building 
and  use  of  its  railway.  An  embankment  aloui: 
Fourth  Street  was  necessarv.     As  that  would 
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dam  up  the  surface  waters  coming  across  their 
ji^rouods  from  the  south,  in  order  to  pass  them 
off  through  these  culverts  a  proper  distance 
apart,  the  ditches  and  box  drain  were  neces- 
sary to  direct  the  water  to  the  culverts.  The 
plaintiff  complains  that  the  company's  works 
retard  the  running  off  of  the  waters  from  the 
swaie  or  deep  place  near  Eleventh  Avenue  and 
south  of  its  track;  and  that,  when  tilled  up,  it 
is  three  or  four  feet  deep.  It  may  take  longer 
time  for  the  water  to  run  off  when  this  swale 
is  filled  up,  but  its  depth  cannot  injure  the 
plaintiff,  for,  while  it  stands  in  the  swale,  it 
does  not  run  out  from  the  bottom,  and  only  so 
much  can  run  from  its  surface,  and  when  low 
enough  it  stops  running  out,  and  it  has  to  dry 
up  where  it  is.  There  is  no  more  surface 
water  running  in  the  ravines  and  north  towards 
the  lake  than  before  the  railway  was  built,  and 
it  is  now  disposed  of  bv  the  defendant  in  the 
only  way  consistent  with  the  enjoyment  of  its 
property.  It  is  not  questioned  but  that  the 
waters  which  the  defendant  has  to  some  extent 
diverted  to  the  premises  of  the  plaintiff  consist 
of  mere  surface  waters,  "flowing  in  hoUowsor 
ravines  in  land,  which  is  the  mere  surface 
water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower 
levels,  but  which  at  other  times  are  destitute 
of  water."  according  to  the  definition  given  in 
Lessard  v.  Stram,  62  Wis.  112,  51  Am.  Rep. 
715 

There  may  be  occasionally  mady  small 
streams  or  rivulets  gathered  from  the  surface, 
which  constitute  these  surface  waters,  but  none 
of  tbem  are  water- courses,  "which  flow  in  a 
particular  direction,  through  definite  channels, 
having  beds,  sides,  or  banks,  and  usually  dis- 
charge themselves  into  some  other  streams  or 
body  of  water."  H&yt  v.  Hvdson,  27  Wis.  666, 
9  Am.  Rep.  478. 

The  true  rule  in  respect  to  surface  waters,  as 
gathered  from  the  cases  is  that  *'the  owner  of 
an  estate,  for  the  purpose  of  securing  or  pro- 
tecting its  reasonable  use  and  enjoyment,  may 
obstruct  or  divert  surface  waters  thereon,  and 

which  have  come  down  from  higher  levels, '  and  diverted  the  natural  flow  of  the  surface 
by  embankments,  ditched,  drains,  and  culverts,  '  water,  as  to  force  an  increased  quantity  upon 
and  other  constructions;  and  in  doing  so  may  { tbe  plaintiff's  land,  then  the  defendant  is  liable 
lawfully  hinder  the  natural  flow  of  such  waters  ;  for  the  injury  the  plaintiff  has  sustained  on  ac- 
and  turn  the  same  back  upon  or  off,  on,  to,  or  count  of  such  acts  of  the  defendant."  This 
over  the  lands  of  other  proprietors,  without  lia-  instruction  was  excepted  to  by  the  defendant's 
bilityforiujuriesensuing  from  such  obstruction  counsel.  The  first  part  of  the  instruction  is 
or  diversion."  Lessardv.  Stram,  stipra,  is  Yery  an  abstract  proposition  of  law,  and  not  only 
much   in  point  with    this  case.     "iSlram,  in  j  an  improper  instruction  on  that  account,  but 


and  remained  stagnant,  to  his  iniury."  On 
these  facts  the  circuit  court  granted  a  nonsuit, 
and  this  court  affirmed  the  judgment.  The 
doctrine  here  sanctioned  is  that  one  proprietor 
may  turn  and  divert  surface  water  from  his 
own  land  onto  the  land  of  another,  and  such 
other  proprietor  may  turn  and  divert  the  same 
waters  onto  tbe  land  of  his  adjacent  neighbor, 
and  so  on.  Each  proprietor  may  thus  pass  on 
surface  water,  and  there  is  no  remedy  except 
in  doing  so.  The  cases  sanctioning  this  doc- 
trine are  too  numerous  to  be  cited.  Waters  v. 
Bay  View,  61  Wis.  642;  Alien  v.  Ohippetca 
Falls,  52  Wis.  430,  28  Am.  Rep.  748;  tianlin 
V.  Chicago  db  K  W.  B.  Co.  61  Wis.  515;  0'Co7i- 
nor  V.  Kon  du  Lac,  A,  dh  P.  B,  Co.  52  Wis.  526, 
38  Am.  Rep.  754;  Eulriefi  v.  Bichter,  37  Wis. 
226;  Fryer  v.  Wame,  29  Wis.  511;  Gannon  v. 
Uargado't,  10  Allen,  106,  87  Am.  Dec.  625. 

In  Jordan  v.  St.  Paul,  M.  dt  M,  B.  Co.,  Q  L. 
R.  A.  573,  42  Minn.  172,  the  railway  company 
cut  and  dug  two  large  ditches,  one  on  each 
side  of  its  roadbed,  six  miles  long,  and  con- 
nected them  with  five  large  culverts,  which 
accumulated  enormous  quantities  of  water  by 
draining  the  wet  lands  in  the  vicinity  and  from 
surface  waters  thereon,  and  forced  the  waters 
to  run  in  large  and  destructive  currents  through 
the  ditches  and  culverts  over  tbe  lands  of  the 
plaintiff,  and  overflowed  them.  It  was  held 
that  the  railway  company  had  the  right  to  do 
this  to  protect  its  own  lands  and  property,  and 
that  the  plaintiff  could  not  recover  any  dam- 
ages caused  thereby.  Many  other  cases  are 
cited  in  appellant's  brief  to  similar  effect. 

The  learned  circuit  court  instructed  the  jury 
as  follows:  *'The  defendant  had  no  right  by 
embankment,  drains,  ditches,  culverts,  or  other 
artiflcial  means  to  collect  surface  water  upon 
its  lands  in  large  quantities,  obstructing  the 
natural  flow  thereof,  and  by  these  means  caus- 
ing it  to  flow  in  an  unnatural  manner  and  in- 
creased q^uantities  upon  the  land  of  the  plain- 
tiff: and  if  you  believe  from  the  evidence  that 
the  defendant  has,  by  means  of  drains,  ditches, 
culverts,  or  barriers,  so  olwtructed,  collected. 


order  to  prevent  the  water  from  overflowing 
his  low  lands  and  remaining  there  to  his  dam- 
age, constructed  an  embankment  or  dam  from 
one  to  three  feet  in  height,  at  the  east  end  of 
his  land,  and  such  embankment  or  dam 
stopped  the  water  near  the  mouth  of  the  coulee, 
aud  turned  it  south  along  the  foot  of  the  bluffs 
in  the  direction  of  the  plaintiff's  land.  Other 
defendants  had  lands  lying  next  south  of 
Stram's  land,  and  they  also  constructed  low 


inapplicable  to  the  facts  of  the  case;  for  the 
defendant  had  not  "collected  large  quantities 
of  surface  water  on  its  land;"  and  besides  this, 
it  is  very  bad  law  in  every  respect.  The  last 
and  proper  part  of  the  instruction  is  clearly  in 
violation  of  the  established  and  uniform  doc- 
trine of  the  books,  as  we  have  already  shown . 
If  this  instruction  be  the  law,  then  no  one  can, 
under  any  circumstances,  divert  surface  water 
from  his  own  land  for  any  purpose  to  theland^ 


embankments  across  the  east  ends  of  their  of  others,  to  their  injury  in  the  least.  This 
tracts  of  land,  so  as  to  continue  tbe  flow  of  the  instruction  was  clearly  erroneous.  There  was 
water  which,  coming  out  of  thec^M/<'e  after  any   another  mstniction  excepted  to,  which  is  also 


considerable  rain,  or  after  the  melting  of  the 
snow,  would  and  did  flow  south  along  the 
foot  of  the  bluffs,  until  it  reached  the  plain- 
tiff's land,  where  on  account  of  the  forma- 
tion of  the  surface  thereof,  it  accumulated, 
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erroneous,  and  that  is  that  the  plaintiff  was  en 
titled  to  recover  as  for  permanent  injury  to 
his  land,  or  as  for  condemnation  of  his  land  to 
tbe  use  of  the  defendant,  by  the  rule  of  the 
difference  of  its  value  before  and  after  the 
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ditches,  drains,  culverts,  and  embankments 
were  constructed.  They  may  be  changed  so  as 
to  produce  no  injury  to  the  plaintiff.  The  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
and  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrar}-  to  the  law  and  the  evidence 
was  denied,  and  exception  taken.    We  have  al- 


ready seen  that  the  verdict  is  contrary  to  the 
evidence  as  well  as  the  law.  The  verdict  for 
the  plaintiff  was  $500,  and  judgment  was  ren- 
dered thereon. 

The  judgment  of  the  Circuit  Court  is  rerrnted^ 
and  the  cause  remanded  for  a  new  triaU 
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William   T.   POWERS,   Appt 
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1.   A  dock  line  on  a  rlTer  front*  fixed 
without  notice  to  riparian  (ywners,  is 

not  binding  on  them  where  tbey  own  to  the  cen- 
ter of  the  river,  subject  only  to  the  public  rig'ht 
of  naviKation. 

8.   The  I<egi»latnre  has  no  power  to  ex- 
tend dock  lines  upon  the  natural  shore 

or  tMink  of  a  river,  or  to  authorize  a  municipality 


to  forbid  owners  from  building  on  such  shore  or 
bank. 

8.   Where  a  river  is  ncvt  navisable  for 

any  purpose,  and  riparian  proprietors  own  the 
soil  to  the  center,  the  Leirislature  has  no  author- 
ity to  fix  an  arbitrary  line  beyond  which  their 
structures  encroach. 

4»   A  purpresture  is  not  made  by  oocoi' 
pation  of  part  of  a  river  bed  by  one  who 

owns  the  soil  to  the  center  of  the  river,  subject 
to  the  public  right  of  navigation,  where  he  does 
not  abridge  or  injure  the  public  use. 

(December  SI,  1801.) 


NoTB.— JBsCohiishm^nt  of  dock  lines, 

A  state  statute  may  require  state  commissioners, 
with  municipal  authorities,  and  riparian  ownere,  to 
fix  a  wharf  line,  so  long  as  Congress  has  not  acted 
with  reference  to  the  matter.  Savannah  v.  State, 
4  Ga.  26. 

State  harbor  commissioners  need  not  establish  a 
general  harbor  line  before  forbidding  a  particular 
encroachment  on  navigable  waters.  State  v.  Sar- 
gent, 45  Conn.  858. 

A  city  having  power  under  its  charter  to  protect 
navigation  by  establishing  a  water  line  cannot 
prevent  building  on  a  private  wharf  which  is  above 
high-water  mark.    Martin  v.  Evansviile,  82  Ind.  8S. 

An  Act  of  the  Legislature  fixing  a  line  within 
a  harbor  beyond  which  no  wharf  or  permanent 
structure  shall  be  erected,  is  held  constitutional  in 
Massachusetts,  although  It  to  some  extent  prevents 
him  from  building  such  a  structure  on  flats  which 
he  owns  in  fee,  between  high  and  low  water  mark, 
even  if  it  would  not  impede  navigation.  But  such 
a  statute  does  oot  apply  to  wharves  already  erected. 
Com.  V.  Alger,  7  Cush.  68. 

A  statute  providing  for  the  fixing  of  a  wharf  line 
beyond  which  no  pier  or  other  obstruction  shall 
extend,  is  held  in  Delaware  not  unconstitutional 
on  the  ground  that  it  takes  private  property  with- 
out compensation,  although  the  line  is  so  fixed  as 
to  deny  the  riparian  owner  any  access  to  the  navi- 
gable portion  of  the  river;  but  in  this  case  the 
court  refused  to  restrain  the  construction  of  a 
wharf  by  such  an  owner  beyond  the  line  so  fixed, 
on  the  erround  that  the  injury  would  not  be  suffi- 
ciently great  to  Justify  t^e  remedy.  Harlan  A  H. 
Co.  V.  Paschall,  6  Del.  Ch.  485. 

On  the  other  hand,  it  is  decided  by  the  Supreme 
Court  of  the  United  States  that  a  city  cannot,  by 
creating  a  mere  artificial  and  imaginary  dock  line 
at  a  distance  from  navigable  water,  and  without 
making  the  channel  navigable  up  to  such  line, 
deprive  the  owners  of  the  right  to  avail  them- 
selves of  the  privilege  of  a  navigable  channel  by 
building  wharves  and  docks  to  it.  Yates  v.  Mil- 
waukee, 77  U.  S.  10  Wall.  487, 19  L.  ed.  ft84. 

No  right  to  buUd  wharves  beyond  high-water 
mark  can  be  claimed  by  a  riparian  owner  under 
Wash.  Const.,  art  16,  providing  for  the  appoint- 
ment of  a  oommission  to  establish  harbor  lines, 
and  the  leasing  of  the  right  to  build  wharves,  even 
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if  such  right  would  exist  at  common  law.  Eisen- 
bach  V.  Hatfield,  12  L.  R.  A.  682, 2  Wash.  — . 

The  power  of  the  city  of  Astoria  to  fix  a  wharf 
line  does  not  include  power  to  confer  any  wharf 
privileges.  McCann  v.  Oregon  R.  &  Kav.  Co.  13 
Or.  456. 

Only  riparian  owners,  and  not  parties  using  the 
rirer  for  commercial  purposes,  can  make  objec- 
tions in  a  proceeding  to  establish  wharf  lines  on 
the  Schuylkill  River,  under  Pa.  Act  April  6,  I860. 
Re  Port  Wardens'  Line,  18  Phila.  453. 

Effect  of  estoMisMn^  line. 

Where  a  dedication  had  been  made  of  a  shore 
covered  by  shallow  water,  the  establishment  of  a 
dock  line  which  takes  in  part  of  the  strip  dedicated 
is  an  acceptance  of  the  dedication  pro  tanto.  Yates 
V.  Judd,  18  Wis.  118. 

A  statute  charging  a  city  with  the  duty  of  fixing 
wharf  lines  and  keeping  the  navigable  water  within 
the  city  unobstructed,  requires  it  to  keep  navigable 
water  outside  of  wharf  lines  unobstructed.  Win- 
penny  V.  Philadelphia,  65  Pa.  185. 

The  establishment  of  a  harbor  line  gives  the 
riparian  proprietors  the  privilege  of  filling  out  and 
extending  their  land  to  it.  Engs  v.  Peck  ham,  11 
R.  1. 210;  Bailey  v.  Burges,  Id.  830:  Miller  v.  Men- 
denhall,  8  L.  R.  A.  80, 48  Minn.  06;  Fitohburg  R.  CD. 
V.  Boston  &  M.  R.  Co.  3  Cush.  68. 

But  it  does  not  transfer  to  riparian  owners  the 
fee  to  land  under  tide  water,  and  therefore  gives 
them  no  right  to  compensation  for  a  portion  of 
such  land  taken  by  the  State,  on  which  to  lay  the 
abutments  of  a  bridge.  Gerhard  v.  Seekonk  River 
Bridge  Comrs.  2  New  Eng.  Rep.  610, 15  R.  1. 834. 

Lands  made  by  filling  out  to  the  port  wardens* 
line,  under  the  Baltimore  ordinance  of  1888,  belong 
to  ttie  riparian  owner  who  had  the  prior  grant, 
although  the  expense  was  paid  by  a  Junior  grantee. 
Wilson  V.  Inloes,  11  Gill  &  J.  851. 

But  under  the  California  statutes  fixing  the  San 
Francisco  water  front,  the  owner  of  land  abutting 
upon  it  is  not  a  riparian  or  shore  owner,  and  can- 
not build  out  to  that  line  where  it  is  below  low- 
water  mark:  and  sutjsequently  he  cannot  main- 
tain ejectment  for  a  wharf  built  by  another  below 
low-water  mark.  Dana  v.  Jaokaon  8t.)Wharf  Oo. 
81  Cal.  118,  88  Am.  Dec.  164. 

Nor  can  he  personally  complain  of  ao  obatruc- 
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APPEAL  by  defendant  ftpom  a  decree  of  the 
Superior  Court  of  Grand  Rftpids  in  favor 
of  complainant  in  a  suit  brought  to  ei»join  the 
building  of  a  wall  m  the  Grand  River.  Ms- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blair,  King^ley  &  Kleinhans, 
for  appellant: 

In  this  State  the  soil  under  river  water  is 
the  property  of  the  upland  owner,  and  the 
riparian  owner  has  the  right  to  use  his  land 
which  is  covered  by  the  water  of  a  river  in  any 
way  he  likes,  which  does  not  seriously  injure 
the  public  use  of  the  stream  or  obstruct  navi- 
gation as  it  is  carried  on. 

Eyan  v.  Brown,  18  Mich.  196.  100  Am.  Dec 
154;  Bay  City  Oas- Light  Co.  v.  Industrial 
Works,  28  Mich.  182;  MaxiceU  v.  Bay  City 
Bridge  Co.  41  Mich.  466;  Backus  v.  Detroit,  49 
Mich.  110,  43  Am.  Rep.  447;  FUteher  v.  Thun- 
der Bay  River  Boom  Co,  51  Mich.  277;  Webber 
V.  Pete  Marquette  Boom  Co.  5  West.  Rep.  575, 
62  Mich.  626:  aute  v.  Fisher,  8  West.  Rep. 
121,  65  Mich.  48;  Turner  v.  HoUand,  8  West. 
Rep.  796,  65  Mich.  463;  SterLing  v.  Jackson,  14 


West.  Rep.  229,  69  Mich.  510;  Atty-Oen.  v. 
Etart  Booju  Co.  34  Mich.  463. 

This  is  also  the  law  in  Kentucky,  Ohio  and 
Wisconsin. 

See  Barre  v.  Flemings,  29  W.  Va.  814. 

So  far  as  the  federal  government  is  con- 
cerned, the  right  of  riparian  owners  on  such 
streams  musi  be  settled  according  to  the  state 
law 

si.  Louis  v.  Myers,  113  U.  S.  566,  28  L.  ed. 
1131;  Barney  y.  Keokuk,  94  U.  S.  324,  24  L. 
ed.  224;  Willamette  Iron  Bridge  Co.  v.  Hatch, 
125  U.  S.  1,  31  L.  ed.  629. 

This  right  of  the  riparian  owner  is  not  a 
mere  license  in  the  soil  under  the  water,  but  it 
is  property.  It  is  a  vested  ri^ht  of  which  the 
owner  can  only  be  deprived  in  accordance 
with  established  law.  He  may  put  his  estate 
under  water  to  any  use  he  mav  please,  not  in- 
fringing on  the  paramount  rights  of  the  public. 

JanesviUe  v.  Carperder,  8  L.  R.  A.  808.  77 
Wis.  288;  Diedrieh  v.  Northwestern  U.  R.  Co. 
42  Wis.  248;  Norfolk  v.  Cooke,  27  Gratt.  430; 
Norcross  v.  Orifflths,  65  Wis.  599. 

The  Legislature  itself  has  no  authority  un- 


tion  to  navigation  in  front  of  his  land.  Eldiidge 
V.  Cowell.  4  Cftl.  80. 

But  buiidinfi:  a  wharf  below  a  dock  line  in  navi- 
gable water  may  be  an  aotiooable  Injury  to  the 
owner  of  another  wharf  Id  front  of  which  it  is 
built.  Walker  v.  Sbepardson.  2  Wis.  8B4.  60  Am. 
Dec.  423. 

Under  the  Massachusetts  Act  of  188a,  chap.  18. 
owners  of  land  on  Acushuet  River  are  griven  a 
possessory  title  below  low-water  mark  to  the  chan- 
nel of  the  nver,  for  the  purpose  of  building 
wharves,  and  can  maintain  trespass  if  their  rights 
are  invaded.  Hamlin  v.  Pairpoint  Mfg.  Co.  2  New 
Eng.  Rep.  143, 141  Mass.  61;  Haskell  v.  New  Bed- 
ford, 106  Mass.  208. 

The  Massachusetts  Act  of  1866,  chap.  149,  giving 
hart)or  commissioners  the  supervision  of  all  waters 
and  flats,  does  not  afTect  the  rights  of  adjacent  and 
coterminous  riparian  owners  as  between  them- 
selves. Henry  v.  Newburyport,  5  L.  R.  A.  179, 149 
Mass.  683. 

Dock  lines  established  by  the  authorities  have  no 
bearing  upon  the  determination  of  the  boundaries 
between  riparian  owners.  Bay  City  Gas*  Light  Co. 
V.  Industrial  Works,  28  Mich.  182. 

Under  the  N.  Y.  Act  of  1867,  settling  the  bulk- 
head lines  for  the  port  of  New  York,  the  city  has 
authority  to  locate  wharves  upon  land  of  the  State 
under  water,  with  an  easement  of  approach  in 
front  and  of  access  from  the  land,  and  could  flU  up 
and  occupy  the  space  between  the  new  line  and 
the  land,  and  could  convey  its  interest  and  ease- 
ments therein.  Williams  v.  New  York,  7  Cent. 
Rep.  aoi,  105  N.  Y.  419. 

Where  a  riparian  owner,  by  contract  with  the 
city,  had  acquired  the  right  and  obligation  to  build 
a  wharf  to  the  exterior  bulk-head  line  fixed  by  the 
Legislature,  the  city  may  be  restrained  from  build- 
ing wharves  farther  out,  so  as  to  cut  off  his  wharf 
from  navigable  water.  Crocker  v.  New  York,  16 
Fed.  Rep.  406. 

City  authorities  have  no  power  to  authorize  an 
erection  In  navigable  waters  outside  a  bulkhead 
and  pier  line  established  by  the  Legislature.  Peo- 
ple V.  Vanderbilt,  26  N.  Y.  287. 

An  unauthorized  structure  outside  the  estab- 
lished pier  line  in  navigable  waters  is  a  purpres- 
ture,  liable  to  be  removed,  Iri^espective  of  the 
question  whether  it  is  or  is  not  a  nuisance.    Ibid. 

A  building  in  a  harbor  beyond  the  line  fixed  by 
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harbor  commissioners,  upon  navigable  tide  waters, 
is  a  public  nuisance  if  it  obstructs  navigation. 
Garey  v.  Ellis,  1  Cush.  806. 

A  pier  extending  beyond  the  established  bulk- 
head line  Is  unlawful  if  it  exceeds  the  width  per- 
mitted by  statute  or  leaves  less  water  space  than  is 
required  by  statute  t)etween  it  and  an  older  neigh- 
boring pier.  People  v.  New  York  &  8.  L  Ferry  Co. 
68  N.  Y.  71. 

By  the  creation  of  a  new  bulk-head  line  and  the 
filling  in  of  lands  under  water  belonging  to  the 
State,  whereby  a  riparian  owner^s  wharf  right  is 
destroyed,  he  becomes  entitled  to  adequate  com- 
pensation. Williams  V.  New  York,  7  Cent.  Rep.  801, 
106  N.  Y.  419. 

A  floating  storehouse  moored  within  a  harbor 
may  constitute  an  illegal  erection.  Hart  v.  Al- 
bany, 9  Wend.  660,  24  Am.  Dec.  166,  affirming  3 
Paige,  213,  8  L.  ed.  121. 

The  State  has  the  reversion  in  fee  In  lands  adja- 
cent to  Jersey  City  leased  by  the  board  of  riparian 
commissioners  lying  between  the  original  line  of 
high  water  and  the  line  fixed  for  the  exterior  line 
for  piers.  Atty-Gon.  v.  Hudson  Tunnel  R.  Co.  27 
N.  J.  Eq.  176. 

Filling  up  flats  by  municipal  authorities  under  a 
plan  devised  by  the  state  harbor  commissioners  in 
conjunction  with  the  state  board  of  health  is  not 
within  Mass.  Act  1866,  chap.  149,  requiring  compen- 
sation for  the  tidewater  displaced  and  the  appro- 
val of  the  board  of  harbor  commissioners.  Atty- 
Gen.  V.  Cambridge,  119  Mass.  618.  ■ 

The  red  line  or  water  front  of  San  Francisco  was 
fixed  by  the  Act  of  1861,  and  subsequent  acts  of 
harbor  commissioners  or  other  officials,  though 
evidence  of  Its  location,  cannot  change  it.  People 
V.  Klumpke,  41  CaL  268. 

The  erection  of  a  wharf  beyond  the  line  of  per- 
manent water  front  in  the  Bay  of  San  Frandsco 
established  by  the  city  is  an  encroachment  on  the 
soU  of  the  State  which  it  can  remove  at  pleasure. 
Weber  v.  State  Harbor  Comrs.  86  tJ.  8.  18  Wall.  57, 
21  L.  ed.  796. 

The  California  Act  of  March  26,  1861,  conveying 
to  San  Francisco  land  included  in  the  water  front 
of  the  city,  does  not  deprive  the  State  of  Jurisdic- 
tion by  its  harbor  commissioners  over  the  navig- 
able waters  of  the  bay.  People  v.  Williams,  64  Cal. 
408;  Payne  v.  English,  79  Cal.  640.  B.  A.  R. 
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der  our  Constitution  to  take  land  on  a  naviga- 
ble stream  for  public  use,  without  making!:  just 
compensation  therefor.  Interfering  with  the 
submerged  lands  is  a  taking  within  the  Mich- 
igan Constitution. 

Grand  Rapids  Boom  Co.  v.  Jarcis,  80  Mich. 
820. 

The  owner  of  the  upland  in  this  country  has 
the  constitutional  right  of  access  to  deep  water 
and  to  the  line  of  navigability  abreast  of  his 
fee,  though  he  may  not  own  the  soil  under  the 
water  at  all. 

See  elaborate  article  on  **  The  Right  to 
Wharf  out,"  4  Harvard  Law  Review,  p.  14; 
Gould,  Waters,  $i§  167-181. 

The  State  can  only  limit  the  construction  of 
wharves  at  the  line  of  navigability. 

AUyOen.  v.  Emrt  Boom,  Co.  34  Mich.  478. 

Bay  City  Gas- Light  Go.  v.  Industrial  Works, 
28  Mich.  184,  says  that  this  kind  of  lines  is 
"meant  to  determine  at  what  line  the  depth  of 
water  will  be  found  sufficient  to  meet  all  the 
necessities  of  navigation." 

See  also  Stevens  Point  Boom.  Co.  v.  Reilly,  46 
Wis.  237;  Gould.  Waters,  §  181. 

In  cases  where  the  State  owns  the  soil  un- 
der the  water  in  rivers  erections  by  riparian 
owners  are  unlawful,  not  because  they  are  a 
nuisance,  but  because  they  are  encroachments 
and  trespasses  upon  the  public  domain  as  much 
as  would  be  the  erection  of  a  barn  upon  any 
land  belonging  to  the  State. 

Ryan  v.  Brown,  18  Mich.  209, 100  Am.  Dec. 
154:  Gould,  Waters,  §  167. 

Wisconsin  holds  exactly  the  same  rules  as 
Michigan  in  relation  to  private  ownership  in 
public  river  beds.  The  Legislature,  acting  di- 
rectly and  not  through  a  municipality,  under- 
took to  preserve  intact  the  Rock  River  at 
Janesville.  by  passing  an  Act  prohibiting  "the 
driving  of  piles,  building  of  piers,  cnbs,  or 
other  structures  in  Rock  River,"  anywhere 
within  the  county  of  Rock. 

The  court  held  that  such  an  Act  of  the  Leg- 
islature was  in  violation  of  the  State  Consti- 
tution. 

Janesville  v.  Caroenter,  8  L.  R.  A.  808,  77 
Wis.  288.  See  Evansville  v.  Martin,  41  Ind. 
145;  1  Dillon,  Mun.  Corp.  §  375. 

If  a  Legislature  authorizes  a  municipality  to 
fix  wharf  or  dock  lines  which  prevent  a  ripa- 
rian owner  from  constructing  out  beyond  such 
line,  when  he  in  no  way  would  interfere  with 
the  public  right  of  navigation,  he  is  entitled  to 
be  compensated  for  the  right  of  which  he  is 
thus  deprived. 

If  a  city  draws  a  wharf  line  between  the 
banks  and  the  actual  line  of  navigability  in  the 
river  without  making  compensation  it  is  void. 

Yates  V.  Miltoaukee,  77  U.  S.  10  Wall.  497. 
19  L.  ed.  984;  Walker  v.  Shepardwn,  4  Wis. 
486,  65  Am.  Dec.  824;  Aforris  Canal  cfe  Bkg. 
(h.  V.  Jersey  City,  26  N.  J.  Eq.  294;  Gould, 
Walere,  ^  243. 

In  this  State  the  private  appropriation  of  a 
part  of  the  bed  of  a  stream  is  neither  a  pur- 
presture  nor  a  nuisance,  nor  a  public  grievance 
of  any  sort,  unless  the  public  use  is  thereby 
unreasonably  abridged. 

Atty-Gen.  v.  Evart  Boom  Co.  34  Mich.  462; 
Ryanv.  Broirn,  18  Mich.  196,  100  Am.  Dec. 
154;  State  v.  JUinms  Cent.  R.  Co.  33  Fed.  Rep. 
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730;  Stevens  Point  Boom.  Co.  v.  Beilly,  46  Wis. 
287;  Gould,  Waters,  $$  181. 

On  the  subject  of  obstructing  public  waters 
the  Minnesota  court  in  two  very  late  cases, 
after  rearspiment,  held  concerning  the  shoal 
waters  of  Lake  Superior,  in  the  Duluth  har- 
bor, that  the  shore  owner  could  not  only  wharf 
out,  but  if  the  public  interests  were  not  in  fact 
prejudiced,  it  was  immaterial  if  he  reclaimed 
the  submerged  lands  from  the  shoal  water  by 
filling  in  with  earth  so  that  it  becomes  dry 
land. 

MiUer  v.  Mend^nhall,  8  L.  R.  A.  89, 43  Minn. 
95;  Hanford  v.  St.  PaiddtD.  R,  Go.lL.K  A. 
722.  48  Minn.  110.  See  also  Diedrieh  v.  North- 
western R.  Co.  42  Wis.  248;  NorcrossY.  Griffiths, 
65  Wis.  599;  Norfolk  v.  Cooke,  27  Gratt.  480. 

As  a  matter  of  history  it  is  well  known  that 
most  all  the  leveed  rivers  of  the  world  occupy 
a  part  only  of  their  original  bed. 

3  Johnson's  Cyclopedia,  p.  1655,  Rivers  (ed. 
1876);  Benjamin  v.  Manistee  Riter  Imp.  Co.  42 
Mich.  638. 

The  Act  makes  no  provision  for  the  giving 
of  any  notice,  or  for  any  hearing  on  the  part 
of  the  property  owners,  and  the  record  shows 
the  board  did  not  give  the  owners  any  notice 
nor  did  they  have  any  hearing,  but  the  lines 
were  fixed  ex  parte.  Due  process  of  law  re- 
quires an  orderly  proceeding  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an 
opx)ortunity  to  be  heard  and  to  defend  and 
protect  his  rights. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289;  Chicago,  M.  A  St.  P.  R.  Co.  v.  Minnesota, 
184  U.  S.  418,  33  L.  ed.  970. 

Neither  the  Legislature  nor  the  council  can 
by  saying  so  make  that  a  nuisance  which  is 
not  so  in  fact. 

Wref<yrd  v.  People,  14  Mich.  41;  EvereU  v. 
Marquette,  53  Mich.  450;  Yates  v.  Mihoaukee, 
77  U.  S.  10  Wall.  497. 19  L.  ed.  984;  RtereU  v. 
Council  Bluffs,  46  Iowa,  66;  Janesville  v.  CVir- 
pent^fr,  8  L.  R.  A.  808,  77  Wis.  288;  Wellman 
V.  Chicago  d  G.  T.  R.  Co.  83  Mich.  592;  1  Dil- 
lon, Mun.  Corp.  §§  327.  328,  874.  See  espe- 
cially Rochester  v.  Curtiss,  Clarke,  Ch.  886,  7 
L.  ed.  135. 

Mr.  Edwin  F.  Uhl,  for  appellee: 

In  the  absence  of  the  legislation  of  Congress, 
legislation  by  the  State  re^rulating  the  use  of  a 
navigable  river  is  constitutional. 

Pound  V.  Turcir,  95  U.  S.  457,  24  L.  ed.  565. 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  27  L. 
ed.  443. 

Grand  River  is  a  navigable  stream. 

The  Daniel  Ball,  77  U.  S.  10  Wall.  557.  19 
L.  ed.  999. 

The  Act  of  the  Legislature  which  conferred 
upon  the  board  of  public  works  of  the  city  of 
Grand  Rapids  power  and  authority  to  e^b- 
lish  dock  and  building  lines  on  the  shores  ami 
margin  of  the  river  was  a  constitutional  exer- 
cise of  legislative  power,  and  the  defendant  haii 
no  right  to  build  a  wall  in  the  waters  of  the 
river  beyond  the  dock  and  building  line  estab- 
lish ed  by  the  board  of  public  works. 

Cooley,  Const.  Lim  5th  ed.  p.  740,  *595;  1 
Dillon,  Mun.  Corp.  8d  ed.  p.  186,  *107;  Hart 
V.  Albany,  3  Paige.  218,  8  L.  ed.  121;  Hart  v. 
Albany,  9  Wend.  571.  24  Am.  Dec.  165;  G?»«. 
V.  Alger,  7  Cush.  58;  People  v.  Var^derMt,  26 
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N.  Y.  387,  28  N,  Y.  396.  84  Am.  Dec.  851; 
AttyOen.  v.  WaodB,  108  Mass.  486.  11  Am. 
Rep.  880;  Bay  City  Qas- Light  Co.  v.  Industrial 
Works,  28  Mich.  181;  AttyGen.  v.  Boston  dt  L. 
It  Co.  118  Mass.  346;  State  v.  Sargent,  45 
Conn.  858;  Boston  v.  Leeraw,  58  U.  8. 17  How. 
480,  15  L.  ed.  120. 

The  defendant,  on  the  ground  that  he  is  a 
riparian  owner,  cannot  construct  this  wall  in 
the  waters  of  Grand  Biver  without  authority 
from  the  State,  or  the  board  of  public  worlLS 
of  the  city. 

Bart  V.  Albany,  9  Wend.  571,  24  Am.  Dec. 
165;  People  v.  Vanderbilt,  26  N.  Y.  287.  28  N. 
Y.  896, 84  Am.  Dec.  d51;Atiee  v.  Northwestern 
U.  Packet  Co.  88  U.  8.  21  Wall.  389,  22  L.  ed. 
619. 

The  State  has  full  authority  to  regulate  the 
use  of  the  waters  in  Grand  River. 

Lorman  v.  Benson,  8  Mich.  18,  77  Am.  Dec. 
435;  Benjamin  y.  Manistee  River  Imp,  Co.  42 
Mich.  628. 

The  act  of  the  defendant  is  what  is  known  in 
law  as  a  "purpresture." 

Atty-Gen.  v.  Evart  Boom.  Co.  34  Mich.  462. 

The  State  may  interfere  whenever  a  riparian 
owner  begins  to  erect  a  structure  either  in  a 
and  highway  or  a  water  highway. 

Ibid. 

The  purpose  of  navigation  is  not  the  subject 
of  inquiry,  but  the  fact  of  the  capacity  of  the 
water  for  use  in  navigation. 

AttyGen.  v.  Woods,  108  Mass.  486, 11  Am. 
Rep.  380. 

The  State  has  conferred  upon  the  city  power 
and  authoritv  to  enforce  its  ordinance  and  reg- 
ulation in  relation  to  dock  and  building  lines 
"by  bill  in  equity." 

People  V.  VanderbiU,  26  N.  Y.  287,  28  N.  Y. 
396,  84  Am,  Dec.  861;  Atty-Gen.  v.  Woods,  108 
Mass.  486,  11  Am.  Rep.  380. 

The  doctrine  of  the  city  of  Janesville  v.  Car- 
penter, 8  L.  R.  A.  808,  77  Wis.  288.  that  a  ri- 
parian proprietor  may  build  to  the  thread  of 
the  stream  if  the  river  be  not  navigable  in  fact 
and  without  excavation  or  improvement,  is  not 
the  law  of  the  State  of  jilichigan. 

Benjamin  v.  Manistee  River  Imp.  Co.  42 
Mich.  628;  Manistee  Biter  Imp.  Co.  v.  Lain- 
port,  49  Mich.  442;  Manistee  River  Imp.  Co. 
v.  Sands,  53  Mich.  598;  Sands  v.  Manistee 
River  Imp.  Co.  128  U.  S.  288.  81  L.  ed.  149. 

Mr.  William  Wisner  Taylor,  also  for 
appellee: 

Admitting  that  a  riparian  owner  on  a  public 
navigable  stream  owns,  usque  ad  medium  JUum 
aqu(Bf  subject  to  the  paramount  right  of  public 
navigation,  and  the  rights  incident  thereto, 
nevertheless,  "  it  is  competent  for  the  state 
Legislature  to  establish  wharf  or  harbor  lines.'' 

Gould,  Waters,  par.  133,  p.  254;  State  v. 
Sargent,  45  Conn.  868;  Com,  v.  Alffer,  7  Cush. 
53;  Com.  V.  Chapin,  5  Pick.  199,  16  Am.  Dec. 
386;  AttyGen.  v.  Woods,  108  Mass.  486,  11 
Am.  Rep.  880;  Atty-Gen.  v.  Boston  dt  L,  R. 
Co.  118  Mass.  845;  Martin  v.  EcansDille,  S2 
Ind.  85;  Bainbridge  v.  Sherlock,  29  Ind.  864, 
95  Am.  Dec.  644;  Diedrich  v.  Northwestern  U. 
R.  Co.  42  Wis.  248;  Wolker  v.  Shepardsan,  2 
Wis.  384,  60  Am.  Dec.  423,  4  Wis.  486,  66 
Am.  Dec.  824;  Button  v.  Strong,  66  U.  S.  1 
Black,  28,  17  L.  ed.  29;  Atlee  v.  Northwestern 
U.  Packet  Co.  88  U.  S.  21  Wall.  889,  22  L.  ed. 
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619;  Miller  y.  Milwaukee,  14  Wis.  642;  Wiscon- 
sin River  Imp.  Co.  v.  Lyons,  80  Wis.  61 ;  Jones 
V.  Pettibone,  2  Wis.  819. 

This  power  of  the  Legislature  to  make  such 
rules  and  regulations  as  it  may  see  proper  to 
impose  for  the  protection  of  the  rights  of  the 
public  was  directly  recognized  and  assented  to 
by  the  Supreme  Court  of  the  United  States  in 
Yates  V.  Milwaukee,  77  U.  S.  10  Wall.  497, 19 
L.  ed.  984. 

The  Supreme  Court  of  Michigan  has  made 
no  holdings  inconsistent  with  the  views  above 
expressed. 

Moore  v.  Sanborne,  2  Mich.  519,  59  Am.  Dec. 
209,  holds  the  test  of  a  navigable  river  to  be 
its  capacity  for  valuable  floatage,  irrespective 
of  the  fact  of  actual  public  use,  or  of  the  ex- 
tent of  such  use. 

The  above  doctrine  has  not  been  qualified  in 
the  case  of  Grand  Rapids  Boom,  Co.  v.  Jarvis, 
80  Mich.  808. 

Lorman  v.  Benson,  8  Mich.  18, 77  Am.  Dec. 
485,  holds  that  all  rivers  and  streams  are  sub- 
ject to  the  same  general  rights  which  the  pub- 
lic exercises  in  highwavs  by  land,  and  which 
they  possess  in  navigable  waters. 

Tyler  v.  People,  8  Mich.  820,  simply  deter- 
mined that  the  term  "navigable  waters,"  as 
used  in  ^  5944  of  the  Compiled  Laws,  has  the 
same  meaning  as  in  the  ordinance  of  1787,  and 
is  not  limited  to  waters  where  the  tide  ebbs 
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.  Rice  V.  Ruddimaii,  10  Mich.  125,  holds  that 
the  doctrine  laid  down  in  Lorman  v.  Benson, 
8  Mich.  18,  77  Am.  Dec.  435,  is  applicable  to 
Lake  Muskegcyi.  All  that  that  case  decides  is 
that  the  riparian  proprietor  is  entitled  to  all  the 
control  of  the  bed  of  the  river  which  can  be 
exercised   without  damage  to  the  public  in- 

Ryan  v.  Brown,  18  Mich.  196,100  Am.  Dec. 
154,  has  no  bearing  on  the  matter  before  this 
court. 

Bay  City  Gas- Light  Go.  v.  Industrial  Works, 
28  Mich.  182,  though  not  strictly  in  point,  rec- 
ognizes the  right  of  the  Legislature  to  estab- 
lish docking  lines. 

Tliunder  Bay  River  Boom,  Co.  v.  Speeehly,  31 
Mich.  836,  18  Am.  Rep.  184,  was  a  case  be 
tween  private  parties. 

Lincoln  y.  Davis,  53  Mich.  875,  51  Am.  Rep. 
116,  recognizes  the  right  of  the  State  to  pro- 
vide for  the  establishment  of  a  line  beyond 
which  private  erections  cannot  be  maintained 
on  navigable  streams. 

Fletcher  v.  Thunder  Bay  Eiver  Boom.  Co.,  51 
Mich.  277,  simply  holds  that  riparian  rights, 
unless  expressly  limited,  extend  to  the  middle 
of  the  navigable  channel,  and  cover  any  shal- 
lows or  middle  ground  not  shown  in  the  gov- 
ernment surveys,  but  lying  between  such  chan- 
nel and  the  shore. 

Webber  v.  Pere  Mrrrquette  Boom.  Co..^  West. 
Rep.  575,  62  Mich.  626,  has  no  bearing  on  the 
precise  pofdt  in  question. 

Ber^amin  v.  Manistee  River  Imp.  Co. ,  42  Mich. 
628,  recognizes  the  right  of  the  State  to  regu- 
late navigable  streams. 

Morse,  J,,  delivered  the  opinion  of  the 
court: 

Grand  River  is  one  of  the  largest  and  most 
important  inland  streams  of  the  State.    It  is  a 
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navigable  riyer.     It  has  been  a  water  bieb way, 
upon  whicb  for  many  years  logs  and  lumber 
have  been  floated  from  the  pineries  to  the  lake 
at  Grand  Haven,  or  to  mills  at  various  points 
upon  the  river  bank.    It  has  never  been  navi- 
gable for  boats,  except  canoes  and   bateaux, 
above  Lyons,  and  no  steamboats  have  been 
above  the  rapids  at  Grand  Rapids  for  many 
years.     Small  steamboats  have  run  between 
the  mouth  and  the  City  of  Grand  Rapids,  and, 
with  the  aid  of  government  appropriations,  the 
river,  below  the  rapids  at  that  City  may  be 
made  to  be  a  water-way  of  great  commercial 
utility;  but  above  the  rapids  it  has  nearly 
served  its  usefulness  as  a  navigable  stream,  ex- 
cept for  small  pleasure  boats.    The  running 
of  logs,  lumber  and  timber  upon  it  is  nolon^r 
of  consequence,  on  account  of  the  exhaustion 
of  the  forest  supply  of  easy  access  to  it  and  its 
tributaries.    But  it  will  ever  be  an  important 
public  stream,  and  its  navigability  for  pleasure 
IS  as  sacred  in  the  eye  of  the  law  as  its  navi- 
gability for  any  other  purpose.    Its  waters 
empt^  into  Lake  Michigan,  and  from  thence 
flow  into  the  St.  Lawrence  and  to  the  sea;  and 
under  the  Ordinance  of  1787,  as  well  as  the 
laws  of  our  State,  it  must  be  regarded  in  the 
main  as  a  public  river  and  a  common  hii^hway. 
It  passes  through  the  City  of  Grand  Rapids, 
dividing  the  place  into  two  parts,  known  as  the 
"East"  and  "West"  sides.     "The  Rapids" 
take  up  within  the  city  limits  about  two  miles 
of  the  river.     The  fall  of  the  river  bed  is  such 
that  the  water,  in  the  natural  state  of  the  river, 
flowed  with  such  velocity  at  a  shallow  depth, 
among  ^numerous   rocks  and*  boulders,   over 
these  rapids,  as  to  entirely  prevent  any  navi- 
gation, except  with  canoes;  and  it  was  always 
with  great  difllculty  that  one  of  these  could 
be  poled  up  tbe  stream.    The  character  of  the 
underlying  soil  of  the  river  here  is  rocky, — 
ledge  rock  between  the  dam  and  Bridge  Street, 
and  below  that  it  is  composed  of  clay  boulders 
and  gravel,  with  ledges  of  rock  occasionally 
cropping  out.    There  never  has  been  a  steam- 
boat up  or  down  these  rapids  but  once,  and 
then  it  had  to  be  drawn  up  by  oxen,  horses, 
and  Indians.    Logs  could  never  well  be  floated 
down  without  improvements  of  the  channel. 
The  rapids,  in  a  state  of  nature,  served  no  use- 
ful end  in  any  kind  or  method  of  navigation. 
Upon  the  east  bank  of  the  river,  and  below 
the  dam,  extensive  encroachments  have  been 
made  by  property  owners,  the  first  beginning 
of   such    encroachments  dating  back  many 
years,  and  almost  from  the  first  settlement  of 
the  country;  and  made  lands,  and  buildings 
upon  them,  of  the  value  of  millions  of  dollars, 
are  now  located  in  the  old  river  -bed  upon  that 
side.    The  defendant,  William  T.  Powers,  in 
1866,  was  the  owner  of  the  west  bank  of  the 
river  from  a  point  above  the  present  dam  down 
to  a  point  below  the  Grand  Rapids  &  Indiana 
Railroad   bridge.     The  river  near   by,   and 
within  the  city  limits,  is  spanned  by  seven 
bridges,  in  the  following  order,  from  the  north 
to  the  south :    The  Detroit,  Grand  Haven  & 
Milwaukee    Railroad    bridge,   Leonard -Street 
bridge,    Sixth-Street     bridge,    Bridge-Street 
bridge,  Pearl-Street  bridge,  Grand  lipids  & 
Indiana  Railroad  bridge,  Fulton-Street  bridge, 
and    Chicago    &    West    Michigan    Rnilroad 
bridge.    Five  of  these   are  maintained  by  the 
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City.  None  of  these,  except  the  last,  have 
any  draw  or  openings  for  tbe  passa^  of  boats, 
and  they  are  comparatively  low  bndges.  with 
their  supporting  piers  resting  upon  the  bed  of 
the  river.  In  1866  and  1867,  Powers,  in  con- 
nection with  other  riparian  owners,  and  with 
municipal  and  legislative  consent,  built  a  dam 
across  the  river.  This  dam  is  about  650  feet 
in  length,  and  about  7  feet  in  height.  A  chute 
was  put  in  to  accommodate  and  facilitate  tbe 
running  of  logs  over  the  dam.  Powers,  at  the 
same  time,  and  in  connection  with  his  dam, 
built  a  canal  alon^  the  line  of  his  lands,  upon 
the  west  side,  which  is  about  two  thirds  of  a 
mile  in  lenirth.  Part  of  it  was  built  in  the  natu- 
ral ground  and  part  encroached  upon  tbe  shal- 
low waters  of  tbe  original  stream.  The  water 
of  this  canal  is  about  nine  feet  deep,  and  varies 
in  width  from  50  to  100  feet.  This  improve- 
ment is  worth  many  thousands  of  dollars.  In 
1885  the  Legislature,  by  Act  No.  293 of  the  Lo- 
cal Laws  of  that  year,  amending  the  charter  of 
Grand  Rapids,  conferred  power  and  authority 
on  tbe  board  of  public  works  of  the  said  Ci^ 
of  Grand  Rapids  to  establish  dock  and  build- 
ing lines  on  the  shores  and  margin  of  Grand 
River  within  the  corporate  limits  of  said  City, 
and  in  the  waters  and  in  tbe  bed  of  said  river 
along  the  said  shores  and  margin,  beyond 
which  said  lines,  when  so  established,  no  dock, 
wharf,  building,  or  structure  of  any  kind,  ex- 
cept public  bridges,  should  be  constructed  in 
said  river,  or  on  or  over  the  bed  thereof,  nor 
should  the  water  be  in  any  manner  obstructed 
beyond  said  established  lines;  and  authorized 
the  common  council  of  said  City  to  enforce  the 
power  thus  granted,  relating  to  the  establish- 
ment of  such  lines,  by  ordinances  duly  enacted 
in  that  regard,  and  authorized  said  common 
council  to  impose  appropriate  penalties  for  that 
purpose  within  the  limits  prescribed  by  said 
charter  of  said  city;  and  also  provided  that  the 
ordinances  or  regulations  of  said  common 
council,  in  relation  to  said  dock-lines,  might 
be  enforced  at  the  suit  of  said  City  by  a  bill 
in  equity.  Afterwards,  acting  under  this  au- 
thority, the  board  of  public  works  of  said  City, 
on  the  3d  day  of  May,  1886,  established  a  dock 
and  building  line  on  the  shores  and  mar^n  of 
said  Grand  River  within  the  corporate  limits. 
On  the  26th  day  of  July,  1886,  the  common 
council  of  said  City  passed  an  ordinance  enti- 
tled "An  ordinance  to  prohibit  and  prevent 
the  erection  of  building,  docks,  and  other 
structures  and  to  prohibit  and  prevent  the 
filling  in  of  earth  or  other  material,  on  the 
shores  of  Grand  River,  or  obstructing  tbe 
waters  of  Grand  River,  beyond  the  dock  and 
building  lines  established  by  the  board  of  public 
works,"  which  was  afterwards  amended  on  the 
80th  day  of  January,  1888.  This  ordinance 
prohibited  any  encroachment  upon  the  river 
shore  or  bed  of  any  kind  outside  of  the  estab- 
lished dock-lines.  These  dock- lines  were  es- 
tablished by  the  board  of  public  works  without 
notice  to  Mr.  Powers  or  any  of  the  riparian 
owners  along  such  lines;  nor  does  it  appear 
that  they  were  consulted  in  regard  to  the  loca- 
tion of  such  lines. 

After  the  establishment  of  these  dock-lines, 
Mr.  Powers  commenced  the  building  of  a  wall 
in  the  stream.  The  wall  was  built  of  stone, 
and  about  four  feet  wide;  and  the  defendant 
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admits  that  he  had  constructed  said  wall  to 
about  the  following  dimensions:  "Commenc- 
ing at  or  near  the  southerly  end  of  the  waste- 
weir  of  the  West* Side  canal,  so  called,  in  said 
City,  near  the  dam  across  said  Grand  River; 
thence  extending  southeasterly  66  feet,  more 
or  less,  to  a  point  just  about  45  feet  east  of  the 
said  pretended  dock  and  building  line  so  pre- 
tended to  be  established  by  the  board  of  public 
works;  thence  extending  southerly  on  a  line 
which,  if  extended,  would  meet  the  public 
bridge  over  said  Grand  River  at  East  Bridge 
Street,  in  said  City,  at  a  point  about  thirty  feet 
•east  of  said  pretended  dock  and  building  line." 
He  also  admits  that  he  intends  to  build  said 
wall  from  the  dam  to  Bridge  Street,  and  for 
his  own  purposes,  and  that  the  same  is  and 
will  be  outside  tiie  said  dock  linese 

The  City  of  Grand  Rapids  f  les  its  bill  of 
complaint  in  the  Superior  Court  of  Grand 
Rapids,  in  chancery,  basing  its  right  for  relief 
upon  the  Legislative  Act  aforesaid,  and  the 
action  of  the  board  of  public  works  and  the 
common  council,  under  the  authority  given 
these  bodies  by  such  Act.  and  claiming  first, 
that  the  structure  was  unlawful  by  reason  of 
«uch  Act  and  the  proceedings  under  it;  second, 
that  such  wall  is  of  great  damage  and  detriment 
to  the  public  use  of  the  stream,  as  it  would 
greatly  narrow  the  natural  channel,  and  im- 
pede the  flow  of  the  water  therein,  and  in 
times  of  high  water  would  cause  the  waters  of 
the  river  to  be  held  back,  and  overflow  and 
flood  various  portions  of  the  City  and  its  public 
atreets,  thereby  causing  great  public  and  pri- 
vate damage,  and  occasion  sickness  to  the 
inhabitants  of  the  City  by  causing  the  ground 
thus  overflowed  to  be  damp  and  foul;  third, 
that  it  will  interfere  with  the  public  use  of  the 
river,  and  its  value  for  the  purposes  of  com- 
merce, for  the  floating  of  vessels,  boats,  rafts, 
and  logs.  The  bill  prays  that  the  defendant 
may  be  temporarily,  and  also  permanently, 
enjoined  from  building  the  wall,  or  any  other 
wall  outside  of  the  said  dock-lines,  and  that 
he  be  decreed  to  remove  said  stone  wall  by 
him  constructed. 

The  defendant,  answering,  avers  that,  by 
virtue  of  his  riparian  rights,  he  owns  the  soil 
and  bed  of  Grand  River  to  the  center  thereof; 
that  he  has  a  right  to  make  such  use  of  the 
hed  of  said  stream  within  his  said  ownership 
as  he  sees  fit,  provided  only  that  he  does  not 
interfere  with  the  public  use  of  said  stream 
for  the  purposes  of  navigation,  or  with  the 
rights  of  other  riparian  owners  upon  its  banks; 
and  denies  that  this  dam  so  built,  or  as  it  is 
intended  to  be  constructed,  interferes  at  all 
with  the  public  use  of  said  river,  or  with  the 
rights  of  other  riparian  owners;  and  further 
avers  that  the  same,  when  completed,  will  be 
a  l)eneflt  rather  than  a  damage  to  the  public 
and  all  concerned. 

It  is  admitted  that,  under  the  settled  law  of 
this  State,  the  defendant  is  the  owner,  by 
virtue  of  bis  riparian  rights,  to  the  soil  of  the 
river  bed  to  the  middle  of  the  stream.  It 
must  also  be  conceded  that  he  would  have 
ha(i  a  right  to  build  this  wall,  and  to  reclaim 
ior  his  own  use  the  land  between  it  and  the 
old  west  shore  of  the  river,  if  such  building 
of  the  wall  and  reclamation  of  the  land  did 
not  interfere  with  the  public  right  of  naviga- 
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tion,  or  the  private  right  of  other  owners  of 
the  river  bank,  had  it  not  been  for  the  Act  of 
the  Legislature  in  question,  and  the  subsequent 
proceedings  of  the  authorities  of  the  City  of 
Grand  Rapids  under  and  by  virtue  of  such 
Act.  The  Ordinance  of  1787  cuts  no  particular 
figure  in  this  case,  because,  under  the  decisions 
of  the  federal  courts,  as  fnr  as  the  general 
government  is  concerned,  the  rights  of  nparian 
owners  on  the  stream,  mentioned  or  embraced 
by  said  ordinance,  must  be  determined  accord- 
ing to  the  law  of  the  State  within  which  they 
are  situated.  8t.  Louis  v.  Myers,  118  U.  S. 
566,  28  L.  ed.  1131;  Barney  v.  Keokuk,  94  U.  S. 
824,  24  L.  ed.  224;  WHUtmeUe  Bridge  Co.  v. 
HatcK  125  U.  S.  1,  31 L.  ed.  629.  Grand  River 
must  be  treated  the  same  as  any  other  navigable 
stream  under  the  law  of  our  State  in  the 
solution  of  this  question,  having  regard,  how- 
ever, to  its  character  as  a  stream  considered  at 
the  point  towards  which  this  legislation  is 
directed,  and  where  the  rights  involved  are 
located.  In  the  court  below,  the  City  seems 
to  have  rested  its  case  entirely  upon  the  validity 
of  this  dock-line  legislation,  and  proceedings 
taken  under  it,  and  no  particular  effort  was 
made  to  show  that  the  wall  was  or  would  be 
injurious  to  either  public  or  private  rights. 

The  dock  line,  as  established,  cannot  be  sus- 
tained for  two  reasons:  First.  The  persons 
owning  the  banks  of  the  river  in  fee  simple, 
and  having  absolute  property  in  the  river  bed, 
subject  only  to  the  public  right  of  navigation, 
were  not  notified  of  the  proposed  action  of 
the  board  of  public  works,  and  had  no  hearing 
upon  the  establishment  of  these  dock-lines. 
The  fixing  of  these  lines  was  an  ex  parte  and 
arbitrary  proceeding,  involving  the  rights  of 
property  owners,  upon  which  they  have  never 
had  a  day  in  court.  Whatever  may  be  held 
to  be  the  authority  of  the  Letdslature  m  respect 
to  establishing  such  lines,  it  cannot  certainly 
be  done  without  notice  to  property  owners, 
and  opportunity  of  a  hearing  accorded  to  them. 
This  would  be  despotism,  and  without  due 
process  of  law  no  man's  rights  can  fc)e  submit- 
ted, under  a  constitutional  government,  to  the 
discretion  of  anyone  without  notice  or  hearing. 
Robison  v.  Miner,  68  Mich.  549;  Fraze€s  Case, 
63  Mich.  896,  6  West.  Rep.  140.  Second.  The 
dock-line  as  established  encroached  upon  the 
shoreline  of  defendant,  and  the  ordinance  of 
the  common  council,  therefore,  prohibits  him 
from  building  upon  and  occupying  his  own 
land,  which  has  never  been  covered  with  water . 
The  testimony  of  the  city  engineer,  Mr.  Collar, 
a  witness  for  the  complainant,  shows,  on  cross- 
examination,  that  the  dock-line  on  the  west 
side  of  the  river  in  many  places  runs  upon 
and  along  the  east  edge  of  the  top  surface  of 
Mr.  Powers*  canal  for  some  distance.  At  some 
points  it  is  nine  feet,  and  at  others  more,  west 
from  the  water  line  of  the  river  at  ordinary 
stages,  and  at  the  south  end  of  the  canal  the 
dock-line  cuts  off  a  strip  of  main -land  of  some 
feet  in  width,  and  a  oart  of  the  main-land 
shore  of  the  river.  This  dock-line  as  fixed 
runs  through  buildings,  and  cuts  off  a  part  of 
the  Crescent  Mills,  which  have  been  built 
more  than  twenty  years,  and  passes  through 
other  buildings.  It  must  be  held  that  the 
Legislature  has  no  power  to  extend  dock-lines 
upon  the  natural  shore  or  bank  of  the  river. 
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or  to  authorize  the  muDicipality  to  forbid  the 
owners  from  building  upoD  such  shore  or  bank. 
This  would  be  taking  private  property  for 
public  use  without  compensation,  which  is 
forbidden  by  our  Constitution.  For  these 
reasons  alone  the  bill  in  this  case  must  be 
dismissed,  as  there  is  nowhere  in  the  evidence 
any  showing  that  the  building  of  the  wall 
will  be  of  any  damage  to  the  public  use  of  the 
river  for  the  purposes  of  navigation,  or  any 
injury  in  any  way  to  the  rights  of  the  public 
or  of  private  persons. 

But  the  question  of  grave  concern  remains, 
to  wit.  what  are  the  rights  of  the  defendant  as 
a  riparian  owner  in  this  river,  and  what  control 
can  the  municipality  under  authority  of  the 
Legislature  lawfully  exercise  over  such  rights? 
And  it  seems  to  me  desirable  that  this  question 
be  settled,  as  it  is  conceded  to  be  an  open  one, 
as  far  as  the  courts  of  this  State  are  concerned, 
and  one  of  great  moment  to  the  public  as  well 
as  to  private  interests.  In  examining  this 
question  we  must  remember  that  the  riparian 
proprietor  in  this  State  holds  a  different  and 
more  extended  title  to  the  soil  under  water  of 
a  navigable  stream  than  he  does  in  many  of 
the  states  of  the  Union.  In  this  State  he  owns 
the  soil  to  the  middle  of  the  stream,  and  has 
the  right  to  use  his  land  which  is  covered  by 
water  in  any  way  he  chooses,  provided  that 
he  does  not  seriously  injure  the  public  use  of 
the  stream,  or  obstruct  or  impede  navigation, 
or  damage  other  riparian  owners  along  the 
stream  above  or  below  him.  **  Any  erection 
which  can  law  full  v  be  made  in  the  water 
within  these  lines  belongs  to  the  riparian  estate; 
and  the  complete  control  of  the  use  of  such 
land  covered  with  water  is  in  the  riparian 
owner,  except  as  it  is  limited  and  qualified  by 
such  rights  as  belong  to  the  public  at  large  to 
the  navigation,  and  such  other  use,  if  any,  as 
appertains  to  the  public  over  the  water.  .  .  . 
In  those  waters  whose  beds  are  public,  and 
not  private,  property,  erections  by  riparian 
owners  are  unlawful,  not  because  they  are 
nuisances,  in  the  proper  sense  of  the  term,  but 
because  they  are  encroachments  upon  the  pub- 
lic domain/ and  they  are  as  unauthorized  as 
would  be  the  erection  of  houses  or  bams  upon 
public  lands  away  from  the  water,  by  an  ad- 
joining land-holder.  But  where  the  ownership 
is  private,  and  the  public  rights  are  simply 
easements  or  privileges  upon  it,  the  owner 
may  do  what  be  pleases,  so  long  as  it  does  not 
injuriously  affect  the  public  enjoyment.  On 
land,  where  roads  are  laid  out  of  a  prescribed 
width,  the  law  or  the  authorities  having  deter- 
mined that  width  to  be  desirable,  the  right  to 
encroach  upon  the  way  cannot  be  very  exten- 
sive. But  where  the  way  exists  'in  a  water- 
course, whose  boundaries  are  variable  and  laid 
down  without  human  intervention,  the  extent 
to  which  private  improvements  are  compatible 
with  the  public  use  must  depend  upon  the 
circumstances,  and  must  always  be  a  question 
of  fact.  The  owner's  use  is  lawful  until  shown 
to  be  unlawful.  It  is  plain  enough  that  there 
are  str«;ams  which  cannot  safely  be  encroached 
upon  at  all,  while  there  are  others  so  consid- 
erable that  they  could  not  be  appreciablv  in- 
jured by  a  very  extensive  system  of  dockage 
or  other  erections  in  their  beds."  Uyan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec.  154.  See, 
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further,  as  to  the  ownership  and  rights  of  the 
riparian  owner  in  the  bed  of  streams,  Lorman 
V.  Benson,  8  Mich.  18,  77  Am.  Dec.  4a5;  IHee 
V.  Ruddiman,  10  Mich.  125;  Wats'm  v.  Peters, 
26  Mich.  508;  Richardson  v.  Prentiss,  48  Mich. 
88;  Bay  City  Gas-IA^ht  Co,  v.  Industrial 
Worksl  28  Mich.  182;  MaxweU  v.  Bay  City 
Bridge  Co.  41  Mich.  466;  Pere  MarquetU  Boom 
Co,  V.  Adams,  44  Mich.  408;  Backus  y.  Detroit, 
49  Mich.  110,  43  Am.  Rep.  447;  Fletcher  v. 
Thunder  Bay  River  Boom  Co.  51  Mich.  277; 
Webber  v.  Pere  Marquette  Boom  Co,  62  Mich. 
626,  5  West.  Rep.  575;  Turner  v.  Holland,  &5 
Mich.  453,  8  West.  Rep.  796;  AttyGen.  v. 
Erart  Boom  Co.  84  Mich.  468. 

It  is  contended  by  the  counsel  for  the  com- 
plainant that  the  Le^slature  of  this  State  has 
the  constitutional  nght  to  confer  upon  the 
proper  authorities  of  the  City  of  Grand  Rapids 
the  authority  to  establish  dock  and  building 
lines  ( n  the  shores  and  margin  of  Grand  River, 
and  that  the  defendant  had  no  right  to  build  a 
wall  in  the  waters  of  the  river  beyond  the 
dock  and  building  line  established  by  the  board 
of  public  works,  and  to  sustain  this  contention 
he  cites  the  following:  Coolev,  Const.  Lim. 
5th  ed.  p.  740,  *595;  f  Dillon,  Mun.  Corp.  8d 
ed.  p.  136,  ♦107;  Hart  v.  AVbany,  8  Paige,  218, 
8  L.  ed.  121,  9  Wend.  571.  24  Am.  Dec.  165; 
Com.  V.  Alger,  7  Cush.  58;  People  v.  Yander- 
hilt,  26  N.  Y.  287,  28  N.  Y.  »96-398,  84  Am. 
Dec.  851;  Atty-Oen.  v.  Woods,  108  Mass.  436, 
11  Am.  Rep.  880;  Bay  City  Qas  Light  Co.  v. 
Industrial  Works,  28  Mich.  182;  AUyGen  v. 
Boston  db  L.  R.  Co.  118  Mass.  846;  State  v. 
Sargent,  45  Conn.  358. 

Cooley  says:  "  Wharf-lines  may  also  be  es- 
tablished for  the  general  good,  even  though 
they  prevent  the  owners  of  water-fronts  from 
building  out  on  the  soil  which  constitutes  pri- 
vate property."  And  in  the  same  connection 
adds:  '*  And  the  Legislature  may  prevent  the 
removal  of  stones,  gravel,  or  sand  from  the 
beach  for  the  protection  of  harbors.  This  is 
said  to  be  a  just  restraint  of  an  injurious  use  of 
property  which  the  Legislature  have  authority 
to  impose."  Coole}?,  Const.  Lim.  6th  ed.  p. 
739.  This  language  is  plainly  used  in  reference 
to  wharves  and  harbors  upon  navigable  water, 
and  for  the  purposes  of  navigation  by  boats  ana 
vessels.  Dillon  says:  "  The  riffht  of  riparian 
proprietors  in  respect  to  the  erection  of  wharves 
are  subject  to  such  reasonable  limitations  and 
restraints  as  the  Legislature  may  think  it  nec- 
essary and  expedient  to  impose;  therefore  it  i& 
competent  for  the  Legislature  to  pass  acts  es- 
tablishing harbor  and  dock  lines,  and  to  take 
away  the  rights  of  proprietors  to  build  wharves 
on  their  own  lands  bevond  the  lines,  even  when 
such  wharves  would  be  no  actual  injury  to 
navii^ation."  1  Dillon,  Mun.  Corp.  Sd  ed. 
^  107.  This  language  has  also  evidently  the 
same  application.  In  State  v.  Sargent  45 
Conn.  358,  the  owner  of  the  land  took  title 
only  to  high-water  mark.  The  fee  between 
high  and  low  water  mark  was  in  the  State  in 
trust  for  the  public.  It  was  held  that  the 
owner  of  the  shore  might  construct  wharves 
upon  the  soil  below  high -water  mark,  but  in 
so  doing  must  conform  to  the  regulations  of 
the  State;  and  it  is  said  that  the  duty  of  pro- 
tecting the  paramount  right  of  navigation  rests 
upon  the  Legislature,  ana  they  are  to  determine 
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for  themselves  by  what  methods  and  instru- 
ments they  will  discharge  it.  It  is  further  said 
that  the  enactment  of  laws  restraining  proprie- 
tors of  the  shore  from  extending  wharves  or 
other  structures  into  navigable  waters  is  not  the 
exercise  of  eminent  domain.  The  public  do  not 
appropriate  or  use  any  right  of  the  land-owner 
in  the  soil  of  the  shore.  This  is  no  doubt 
good  law  where  the  land-owner's  possessions 
stop  at  high- water  mark,  but  it  does  not  apply 
to  the  case  before  us.  The  New  York  case's 
cited  also  refer  to  cases  where  the  land-owner 
had  no  fee  in  the  land  under  water;  Hart  v. 
Albany,  involving  rights  upon  the  banks  of  the 
Albany  Basin,  which  was  a  work  of  the  State, 
and  created  by  it.  In  People  v.  Vanderbilt  the 
matter  In  controversy  was  the  construction  of 
a  pier  in  New  York  harbor.  The  case  of  Com. 
V.  Aiger,  7  Cuah.  53,  deals  with  the  establish- 
ment of  harbor  lines  in  Boston  Harbor,  and 
where,  under  the  Colonial  Ordinance  of  1647, 
the  proprietors  of  uplands  bounding  on  the  sea 
have  an  estate  in  fee  in  the  adjoining  flats 
above  low-water  mark,  and  within  100  rods  of 
the  upland,  with  full  power  to  erect  wharves 
and  other  buildings  thereon,  subject,  however, 
to  the  reasonable  use  of  other  individual  pro- 
prietors and  of  the  public  for  the  purposes  of 
navigation,  and  subject,  also,  to  such  restraints 
and  limitations  of  the  proprietors'  use  of  them 
as  the  Le^slature  may  see  fit  to  impose  for  the 
preservation  of  public  and  private  rights.  It 
was  held  that  *'the  Legislature  of  this  Com- 
monwealth has  power  to  establish  lines  in  the 
harbor  of  Boston,  beyond  which  no  wharf 
shall  be  extended  or  maintained,  and  to  declare 
any  wharf  extended  or  maintained  beyond 
such  lines  a  public  nuisance;  and  statutes 
establishing  such  lines,  and  taking  away  the 
rights  of  the  proprietors  of  flats  in  a  harbor 
beyond  the  lines  to  build  wharves  thereon,  even 
when  there  would  be  no  actual  injury  to  navi- 
gation, although  providing  no  compensation 
to  such  proprietors,  arc  not  unconstitutional, 
as  taking  private  property  and  appropriating 
it  to  the  public  use  without  compensation, 
within  the  meaning,  of  the  Declaration  of 
Rights,  art.  10,  nor  as  impairing  the  operation 
of  the  grant  made  by  the  colonial  ordinance, 
and  thus  transgressing  the  prohibition  of  the 
Constitution  of  the  United  States,  art.  1,  par. 
10,  against  passing  laws  impairing  the  obliga- 
tions of  contracts;  but  such  statutes  do  not 
affect  the  right  to  maintain  wharves  erected 
before  their  passage.''  By  examining  the 
opinion  in  this  case,  it  will  be  seen  that  the 
grants  of  lands,  since  the  adoption  of  this 
ordinance,  which  vested,  b^  virtue  of  it,  an 
estate  in  fee  in  the  land  lying  between  high 
and  low  water  mark,  were  also  subject  to  &e 
proviso  that  such  estate  should  be  used  so  as 
not  to  stop  or  hinder  the  passage  ojf  boats  and 
vessels,  etc.,  and  subject  to  all  such  restraints 
and  limitations  of  absolute  dominion  over  it  in 
its  use  and  appropriation  as  other  real  estate  is 
subject  to  for  the  security  and  benefit  of  other 
proprietors,  and  of  the  public,  in  the  enjoy- 
ment of  their  rights.  The  court  justifies  its 
opinion  under  the  police  power  of  the  Legisla- 
ture,— the  authority  vested  in  that  body  to 
establish  all  manner  of  wholesome  and  reason- 
able laws,  rules,  and  penalties,  not  repugnant 
to  the  Constitution,  as  they  shall  judge  to  be 
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for  the  good  of  the  Commonwealth  and  the 
subjects  of  the  same, — and  holds  that  tlie  leg- 
islation in  question  is  not  an  appropriation  of 
property  to  a  public  use,  **  but  the  restraint  of 
an  injurious  private  use  by  the  owner,  and  is 
therefore  not  within  the  principle  of  properly 
taken  under  the  right  of  eminent  domain." 
This  case  is  followed  in  the  other  Massachu- 
setts cases  cited. 

The  learned  counsel  also  contends  that  lan- 
guage has  been  used  in  several  of  the  opinions 
of  our  own  court  recognizing  the  right  of  tlie 
Legislature  to  establish  wharf  and  dock  lines, 
but  admits  that  ttie  question  in  this  case  is  siill 
an  open  one,  as  far  as  this  court  is  concerned. 
The  cases  in  which  this  matter  have  been 
touched  upon  are:  (1)  Lorman  v.  Benson,  8 
Mich.  18.  77  Am.  Dec.  435.  In  the  course  of 
the  opinion  Mr.  Jvstice  Campbell  said:  "It  is 
urged  that  this  ruling  will  interfere  with  the 
improvement  of  rivers,  and  disturb  the  title  of 
islands.  But  these  objections  are  not  well 
taken.  The  public  authorities  can  regulate 
water  highways,  as  well  as  land  highways,  al- 
though me  soil  of  neither  belongs  to  the  State.'' 
(2)  Ries  V.  Ruddiman,  10  Mich.  126.  J/r. 
Justice  Christiancy  in  his  opinion  says,  at  page 
140:  **  These  principles,  when  applied  to  Mus- 
kegon Lake,  can  no  more  interfere  with  the 
public  right  of  navigation  than  when  applied 
to  rivers.  In  both  cases  the  ownership  is 
equally  qualified  by,  and  subordinate  to,  the 
riffhts  of  the  public.  In  fact,  navieation  is 
much  more  likely  to  be  benefited  than  injured 
by  the  application  of  these  principles.  Wharves 
and  other  similar  erections  are  essential  to  the 
interests  of  navigation:  and  if  the  bed  of  the 
lake  to  high  or  low  water  mark  were  vested  in 
the  Stater  no  private  owner  could  extend  a 
wharf  one  foot  from  the  water-line  without 
becoming  a  trespasser,  and  incurring  the  risk 
of  losing  his  improvements,  though  navigation 
might  be  aided,  rather  than  injured,  by  it; 
while,  by  admitting  the  riparian  ownership,  as 
above  explained,  individual  enterprise  is  stimu^ 
lated  to  improvement,  and  the  public  interest 
is  subserved.  The  public  through  their  proper 
authorities  have  always  the  right  to  restrain 
any  encroachments  which  may  be  injurious  to 
the  public  right,  and  to  compel  the  removal  of 
any  obstruction  or  impediment,  as  well  as  to 
punish  the  oflfender,  to  the  same  extent  as  if 
the  bed  of  the  lake  were  vested  in  the  State." 
(8)  Bay  City  Gas-Light  Co.  v.  Industrial  Works, 
28  Mich.  182.  In  this  case  Mr.  Jvstice  Camp- 
bell says,  at  page  184:  "  The  right  of  docking 
out,  so  as  to  secure  the  full  benefit  of  the 
water  front,  is  limited  by  the  rule  that  it  must 
not  seriously  Impair  the  right  of  navigation. 
Id  order  to  prevent  any  dispute  as  to  what 
wharfing  will  be  such  an  encroachment,  it  has 
been  provided  in  some  of  our  city  charters  that 
the  city  may  fix  a  dock-line,  beyond  which 
such  erections  shall  not  extend.  In  doing  this 
the  authorities  are  supposed  to  consult  the  pub- 
lic convenience,  and  to  draw  the  line  in  such 
a  manner  as  to  subserve  this.  It  is  usual,  and 
practically  almost  necessary,  to  make  the 
frontage  thus  defined  follow  straight  lines  of 
considerable  length,  avoiding  angles  as  much 
as  possible,  and  paying  no  attention  to  the 
sinuosities  of  the  shore.  Such  lines  will  not 
necessarily  or  usually  be  exactly  parallel  either 
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with  the  shore  or  with  the  thread  of  the  stream. 
They  can  have  no  bearing  whatever  upon  the 
determination  of  boundaries,  and  are  meant  to 
determine  at  what  line  the  depth  of  water  will 
be  found  sufficient  to  meet  all  the  necessities 
of  navigation.  So  far  as  they  are  valid,  it  is 
as  limits  reasonably  and  impartially  fixed,  be- 
yond which  all  are  forbidden  to  "wharf  out, 
and  within  which  every  person  may  lawfully 
improve  his  own  property.  But  with  the  own- 
€rship  of  property  the  city  authorities  have  no 
concern."  (4)  Lincoln  v.  Davis,  53  Mich.  375, 
51  Am.  Rep.  116.  On  page  390.  58  Mich., 
Mr.  Justice  Campbell  says:  "There  can  be  no 
doubt  of  the  right  of  the  State  to  forbid  any 
erections  within  such  parts  of  the  water  as  are 
strictly  navigable,  and  to  regulate  the  distance 
beyond  which  no  private  erection  can  be  main- 
tained." 

Whatever  may  be  the  power  of  the  Legisla- 
ture in  waters  "strictly  navigable"  to  fix  an 
arbitrary  line  beyond  which  riparian  owners 
cannot  go,  or  to  delegate  to  a  municipality  that 
power,  1  am  satisfied  that  no  such  right  exists 
in  the  waters  of  Grand  Rapids  at  the  rapids,  or 
certainly  in  that  part  of  the  waters  which  are 
not  now  navigable  for  any  purpose.  The 
right  of  the  riparian  owner,  under  our  laws, 
is  subject  only  to  the  public  use  for  the  pur- 
poses of  navigation;  and  there  is  a  manifest 
difference  between  public  streams  that  can  be 
used  successfully  for  the  running  of  boats  and 
vessels  for  the  purpose  of  commerce,  and  those 
which  are  only  capable  of  being  used  for  the 
floatage  of  lumber  and  logs  in  rafts  or  single 
pieces.  The  riparian  owners  are  entitled  to 
the  beneficial  and  sole  use  of  the  latter  streams, 
except  for  floatage;  and  when  such  streams 
have  become  unfitted  for  valuable  public  use, 
and  have  actually  ceased  to  be  used  for  public 
highways,  there  is  no  more  reason  for  holding 
them  to  be  public  than  in  the  case  of  a  land 
highway  which  has  been  abandoned  and  is 
useless.  See  opinion,  Campbell,  J.,  Sterling 
V.  Jackson,  69  Mich.  510,  14  West.  Rep.  229; 
Grand  Rapids  Boom  Co.  v.  Jarvis,  30  Mich. 
808;  Middleton  v.  Flat  River  Boom  Go,  27 
Mich.  533. 

There  is  no  pretense  in  the  proofs  in  this 
case  that  this  river  in  front  of  the  land  of  de- 
fendant has  ever  been,  ever  will  be,  or  can  be, 
used  for  ihe  navigation  of  commercial  boats 
and  vessels;  nor  that  the  water  between  the 
existing  or  proposed  wall  of  the  defendant  and 
his  shore-line  has  been,  will  be,  or  can  be  used 
even  for  the  floating  of  logs  or  rafts.  It  has 
never  been  "strictly  navigable"  water.  In 
order  to  get  the  logs  and  lumber  that  has  gone 
over  the  chute  in  the  dam  down  these  rapids, 
it  has  been  necessary  for  many  years  to  clear 
out  a  channel  in  the  center  of  the  stream,  and 
inclase  such  channel  on  each  side  with  cribs 
and  timbers,  thus  making  an  artificial  canal, 
as  it  were,  in  the  center  of  the  stream  for  the 
purpose  of  floatage.  This  wall  will  have  no 
appreciable  effect  upon  this  artiflcial  channel, 
unless  it  be  to  deepen  its  waters,  and  thus  aid 
navigation  rather  than  to  hinder  it.  This  is 
the  whole  tendency  of  the  proofs. 

It  is  claimed  by  the  counsel  for  complainants 
that  the  proposed  occupation  of  the  river  bed 
by  the  defendant  will  be  a  purpresture,  and 
therefore  a  public  nuisance,  and  that,  as  such, 
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the  Legislature,  or  the  City  under  authority 
from  the  Le^slature,  may  abate  it  whether  it 
interferes  with  navigation  or  not.  A  "  pur- 
presture "  is  defined  by  CM^  Justice  Cooley  in 
Atty-Gen.  v.  Eeart  Boom  Co.,  34  Mich,  at  page 
472,  as  "an  inclosure  by  a  private  person  of  a 
part  of  that  which  belongs  to,  and  ought  to  he 
open  and  free  to,  the  enjoyment  of  the  public 
at  large; "  and  he  also  holds  that  an  unauthor- 
ized inclosure  of  a  part  of  a  water  highway  is 
as  much  a  public  wrong  as  that  of  a  land  high- 
way. But  he  also,  in  the  same  case,  defines 
the  character  of  the  Muskegon  Riveras  a  navi- 
gable stream  at  the  point  in  controversy  in  that 
case,  and  says:  "Neither  is  it  a  navigable 
stream,  in  the  more  popular  sense  of  the  term, 
for  it  is  only  a  small  stream,  whose  value  to 
the  public  consists  in  the  use  which  can  be 
made  of  it  for  the  purpose  of  floating  logs  and 
lumber."  Such  is  the  navigability  of  the 
Grand  River  at  the  place  in  controversy  here. 
He  further  says:  "  The  right  of  floatage  is  un- 
questionably a  right  which  the  State  should 
guard  and  protect;  but  is  a  serious  mistake  to 
assume  that  the  private  appropriation  of  a  part 
of  the  bed  of  the  river  would  necessarily  be 
either  a  purpresture  or  a  nuisance.  The  prop- 
erty taken  in  such  a  case  is  not  public,  but  pri- 
vate, property;  and  the  owner  of  the  bank, 
who  also  presumably  owns  to  the  center  of  the 
stream,  may  maintain  trespass  or  ejectment 
against  the  taker.  If  the  owner  makes  no 
complaint,  the  public  can  have  neither  right 
nor  occasion  for  any,  provided  the  navigable 
rights  are  not  abridged.  If  they  are,  it  is  not 
very  manifest  how  this  can  be  a  purpresture. 
The  difference  between  the  highway  on  land 
with  its  definite  limits  to  which  the  public  right 
extends,  whether  the  whole  is  used  or  not,  and 
the  highway  for  floatage  in  our  small  streams, 
where  the  public  rights  have  no  definite  limita- 
tions of  space  except  as  practicability  for  use 
and  the  occasion  for  use  may  give  various  lim- 
its, as  the  seasons  and  the  needs  of  business 
and  traffic  may  change,  is  so  plain  that  the 
difference  between  an  appropriation  in  the  two 
cases  needs  only  to  be  mentioned.  It  requires 
neither  argument  nor  illustration.  The  one  is 
a  public  grievance  of  some  sort;  but  the  other 
is  no  public  grievance  of  any  sort,  unless  the 
public  use  is  unreasonably  abridged  or  incon- 
venienced." 

The  police  power  of  the  Legislature  in  this 
State  is  not  omnipotent.  It  cannot,  under  the 
guise  of  regulation,  destroy  property  rights 
arbitrarily  and  without  reason.  The  Legisla- 
ture can,  without  doubt,  in  public  harbors  and 
perhaps  in  navigable  streams,  where  boats  and 
vessels  can  be  and  are  used,  limit  the  construc- 
tion of  wharves  to  the  line  of  navigability;  but 
it  is  doubtful  if  such  erections  could  be  stopped 
short  of  such  lines  unless  some  good  reason 
could  be  shown  for  such  a  regulation.  AUy- 
Gen.  V.  Evart  Boom,  Co.  34  Mich.  472,  473. 
And  "the  extent  to  which  private  improve- 
ments are  compatible  with  the  public  use  must 
depend  upon  circumstances,  and  must  always 
be  a  question  of  fact."  Ryan  v.  Brown,  18 
Mich.  209,  100  Am.  Dec.  154.  The  Legisla- 
ture of  Michigan  cannot  authorize  a  munici- 
pality to  make  that  a  purpresture  or  nuisance 
which  is  not  so  in  fact,  if,  by  so  doing,  the 
constitutional  rights  of  any  citizen  in  his  per- 
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aon  or  property  is  destroyed  or  infringed. 
WrefoTd  v.  P^k,  14  Mich.  41;  Everett  v. 
MarquetU,  58  Micb.  450;  Frazee's  Case,  63 
Mich.  396  ;  Robimn  v.  Miner,  68  Mich.  556; 
Pec^  V.  Armstrong,  78  Mich.  288. 

The  power  of  the  Legislature  in  the  matter 
of  harbor  and  dock  lines  upon  streams  where 
the  bank  owner's  title  in  fee  reaches  to  the  bed 
of  the  river,  subject  to  the  public  use  for  pur- 
poses of  navigation,  came  before  the  Supreme 
Court  of  the  United  States  in  Yates  v.  Milwau- 
Jcee,  77  U.  8.  10  Wall.  497.  19  L.  ed.  984. 
Yates  built  a  wharf  over  the  low  water  in  the 
Milwaukee  River  the  width  of  his  lot.  and  196 
feet  in  length  to  reach  navigable  water.  The 
Legislature  of  Wisconsin  had  authorized  the 
•common  council  of  Milwadkee  to  establish,  by 
ordinance,  dock  and  wharf  lines  on  this  river, 
and  to  restrain  and  prevent  encroachments 
and  obstructions  therein,  and  to  cause  it  to  be 
•dredged.  The  city  by  ordinance  declared  this 
whan  to  be  an  obstruetion  to  navigation  and  a 
nuisance,  and  ordered  it  abated.  Yates  re- 
fused to  abate  it.  Thereupon  the  citv  con- 
tracted with  a  person  to  remove  it,  ana  Yates 
filed  his  bill  to  restrain  such  removal.  There 
was  no  evidence  to  show  that  the  wharf  was  an 
actual  obstruction  to  navigation,  or  was  in  any 
other  sense  a  nuisance.  The  court,  speaking 
through  Mr.  Justice  Miller,  said:  **We  are  of 
the  opinion  that  the  city  of  Milwaukee  cannot, 
by  creating  a  mere  artificial  and  imaginary 
dock-line,  hundreds  of  feet  away  from  the 
navigable  part  of  the  river,  and  without  mak- 
ing the  river  navigable  up  to  that  line,  deprive 
riparian  owners  of  tbe  right  to  avail  themselves 
of  the  advantages  of  the  navigable  channel  by 
building  wharves  and  docks  to  it  for  that  pur- 
pose" It  is  also  further  said  that  the  riparian 
right  in  the  bed  of  the  stream  "is  property  and 
valuable,  and,  though  it  must  be  enjoyed  in 
due  subjection  to  the  rights  of  tbe  public,  it 
-cannot  be  ari)itrarily  or  capriciously  destroyed. 
It  is  a  right  of  which,  when  once  vested,  the 
•owner  can  only  be  deprived  in  accordance  with 
the  established  law,  and.  if  necessary  that  it 
be  taken  for  the  public  sood,  upon  due  com- 
pensation. See  also  Sorfolk  v.  Cooke,  27 
Oratt.  480,  where  it  is  held  that  the  soil  under 
water  of  the  riparian  proprietor  is  not  a  mere 
license  or  privilege,  but  is  property, — property 
in  the  soil  up  to  the  line  of  navigability,  though 
covered  with  water. 

An  interesting  case,  and  one  in  point,  is 
Janesmlle  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808.  The  Legislature  of  Wisconsin  in 
1887  passed  an  Act  "  that  it  shall  be  unlawful 
and  presumptively  injurious  ...  to  person 
and  property  to  drive  piles,"  etc.,  **in  Rock 
River  within  the  limits  of  the  county  of  Rock, 
and  the  doing  of  such  act  shall  be  enjoined  at 
the  suit  of  any  resident  taxpayer,  without 
proof  that  any  injury  .  .  .  has  been  or  will  be 
sustained  by  reason  of  such  Act; "  and  further 
provided  that  such  acts  might  be  enjoined  at 
the  suit  of  anyone  having  the  use  of  the 
water-power  of  the  river  in  said  county,  with- 
out other  proof  than  that  the  Act  will  cause 
the  river  to  rise  or  set  back  to  some  extent  at 
the  place  where  the  water,  used  to  operate  his 
mill  or  factory,  is  discharged  into  the  river. 
This  would  seem  to  have  l^n  the  exercise  of 
the  police  power  of  the  Legislature  declaring 

14  li.  R.  A. 


certain  specified  things  nuisances  per  se.  But 
the  Wisconsin  Supreme  Court  holds  that  such 
legislation  is  void,  and  in  violation  of  the  Con- 
stitution, in  that  it  deprives  the  riparian  owner 
of  his  property  in  tbe  river  without  compensa- 
tion and  without  due  process  of  law.  The 
court  says:  "  This  is  the  first  time  that  any 
Legislature  of  any  enlightened  country  has 
attempted  to  create  an  action  without  any 
cause  of  action;  to  authorize  a  complaint  to 
be  made  to  a  court  to  enjoin  the  lawful  use 
and  enjoyment  of  one's  own  property,  without 
proof  that  any  injury  or  danger  has  been  or 
will  be  caused  by  reason  of  such  Act."  The 
court  holds  as  follows  in  regard  to  the  right  of 
the  person  sought  to  be  enjoined  by  the  city 
under  this  Act:  "That  Thomas  Lappin,  the 
owner  in  fee  of  this  ground,  has  the  right  to 
use  and  enjoy  it  to  the  center  of  the  river  in 
any  manner  not  injurious  to  others,  and  sub- 
ject to  the  public  right  of  navigation,  has  been 
too  often  decided  by  this  court  and  other 
courts  to  be  questioned.  As  a  riparian  owner 
of  the  land  adjacent  to  the  water,  he  owns  the 
bed  of  the  river  usque  ad  jUum  aqua,  subject  to 
the  public  easement,  if  it  be  navigable  in  fact, 
and  with  due  regard  to  the  rights  of  other 
riparian  proprietors.  He  may  construct  docks, 
landing  places,  piers,  and  wharves  out  to  navi- 
gable waters  if  the  river  is  navigable  in  fact; 
and,  if  it  is  not  so  navigable,  he  may  construct 
anything  he  pleases  to  the  thread  of  the  stream, 
unless  it  injures  some  other  riparian  proprie- 
tor, or  those  having  the  superior  right  to  use 
the  waters  for  hydraulic  purposes.  Jones  v. 
Pettibone,  2  Wis.  808;  Arnold  v.  Elmore,  16 
Wis.  509;  Tates  v.  Judd,  18  Wis.  118;  Walker 
V.  Shepardson,  4  Wis.  486,  65  Am.  Dec.  824; 
Wisconsin  Ricer  Imp.  Go.  v.  Lyons,  80  Wis. 
61;  Delaplaine  v.  Chicago  d  N.  W.  R  Co.  42 
Wis.  214,  24  Am.  Rep.  886;  Cohn  v.  Wansau 
Ro<m  Co.  47  Wis.  814;  SUmns  Point  Boom  Co. 
V.  Reiily,  46  Wis.  287;  Uazeltine  v.  Case,  46 
Wis.  891,  82  Am.  Rep.  715.  Subject  to  these 
restrictions,  he  has  the  right  to  use  his  land 
under  water  the  same  as  above  water.  It  is  his 
private  property  under  the  protection  of  the 
Constitution,  and  it  cannot  be  taken,  or  its 
value  lessened  or  impaired,  even  for  public 
use.  *'  without  compensation,"  or  **  without 
due  process  of  law,"  and  it  cannot  be  taken  at 
all  (ox  anyone's  private  use.  This,  in  my 
opinion,  is  the  title  also  that  the  defendant 
Powers  holds  in  the  bed  of  Grand  River, 
opposite  his  shore-line,  and  his  rights  are  co- 
extensive with  those  given  by  tbe  Wisconsin 
Supreme  Court  to  Lappin;  and  that  the  law 
of  this  State  is  in  complete  accord  and  harmony 
with  that  of  our  sister  State  of  Wisconsin  in 
respect  to  riparian  rights.  See  especiall>r 
Ryan  v.  Brown,  18  Mich.  196,  100  Am.  Dec. 
154;  Atty-Gen.  v.  Enart  Boom.  Go.  34  Mich. 
462;  Sterling  v.  Jackson,  69  Mich.  510-512,  14 
West.  Rep.  229.  opinion,  Campbell,  J;  Mid- 
dleton  V.  Flat  Biver  Boom.  Go.  27  Mich.  538. 
and  notes;  Watson  v.  Peters,  26  Mich.  508,  and 
cases  dt^  in  note;  Grand  Rapids  Boom.  Go. 
V.  Jarvis,  30  Mich.  308;  MaxweU  v.  Bay  City 
Bridge  Go.  41  Mich.  466. 

I  do  not  pass  upon  the  right  of  the  Legisla- 
ture to  empower  the  Citv  of  Grand  Rapids  to 
establish  oocklines  within  the  limits  of  the 
navigable  part  of  the  river,  if  there  is  such 
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navigable  water,  and  to  prevent  any  encroach- 
ments upon  or  obstructions  within  the  water 
so  outlined  as  navigable.  It  is  not  necessary 
to  the  determination  of  this  case.  But  outside 
of  the  navigable  water  no  dock- line  can  be 
drawn,  and  the  property  thereby  taken  for 
public  use,  without  compensation  to  or  consent 
of  the  riparian  owners.  Nor  do  I  decide  that 
the  City  may  not  make  and  enforce  all  needful 
and  reasonable  rules  and  regulations  as  to  the 
public  and  private  use  of  this  river  necessary 
to  the  public  health  of  said  Cit^,  or  to  prohibit 
any  encroachment  upon  the  river  bed  which 
will  tend  to  seriously  increase  the  danger  of 
floods  and  the  destruction  of  property  thereby. 
The  City  saw  fit  in  its  proofs  to  rest  upon  the 
validity  of  the  dock-lines.  There  is  no  show- 
ing that  the  building  of  this  wall  will  be  of  the 
least  detriment  to  the  public  health,  or  that  it 
will  have  any  tendency  to  increase  the  dangers 
arising  from  floods.  The  river  is  narrower 
below  this  wall,  and  made  so  by  bridges  of 
the  City's  own  construction  and  maintenance 
ihan  it  will  be  at  any  place  wh^re  the  wall  will 
be  situated  after  it  has  been  constructed  as 
proposed  by  the  defendant.  The  city  engineer 
can  see  no  reason,  in  his  teslimony,  why  the 


building  of  this  wall  will  tend  either  to  the 
creation  of  overflows,  or  to  increase  the  floods 
that  sometimes  have  existed  from  various 
causes  in  high  water.  I  have  not  space  to 
discuss  the  testimony,  but  it  is  wholly  barren 
of  any  showing  that  this  wall,  which  the  defend- 
ant is  building,  and  proposes  to  build,  upon 
his  own  land,  will  interfere  in  the  least  with 
the  public  use  of  the  river,  the  rights  of  any 
other  riparian  owner  in  the  stream,  or  damage 
any  public  or  private  interest  to  any  percepti 
ble  extent.  It  may  be  that  such  a  showing  can 
be  made  as  would  entitle  the  complainant  to 
the  relief  asked,  but  it  has  not  seriouslv  been 
attempted  by  the  proofs,  presumably  tor  the 
reason  that  the  complainant  supposed  its  case 
was  completely  made  out  by  the  law,  by  virtue 
of  the  legislative  Act,  and  the  municipal  pro- 
ceedings under  it. 

Tfie  decree  of  the  court  bdow  must  be  rej}er$ed, 
with  costs  of  both  courts,  but  without  preju- 
dice to  any  further  action  or  proceeding,  if 
cause  can  be  shown  for  it  as  heretofore  pointed 
out. 

Champlin,  Ch.  J.,  did  not  sit;  the  other 
Justices  concurred. 


WEST  VIRGINIA  SUPREME    COURT  OF  APPEALS. 


iames  ROCK,  Admr.,  etc.,   of  J.    W.  Ver- 
lander,  Deceased,  et  al.,  Appts., 

V, 

R.  A.  MATHEWS  et  at. 


(. 


W.  Va. 


.) 


*Eqiiity  will  not  entertain  a  bill  to  <san- 
cel  Instruments  of  indehtedness  griven  under 
an  agrreement  to  ctimpound  a  felony  or  stifle  Its 
prosecution,  as  the  parties  are  in  pari  delicto. 

(November  14, 1891.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  for  Cabell  County  in 
favor  of  defendants  in  a  suit  brought  to  enjoin 
the  sale  of  certain  property  under  a  trust  deed 
and  to  obtain  cancellation  of  the  deed  and 
compel  defendants  to  deliver  up  certain  notes. 
AjS^med. 

The  facta  are  stated  in  the  opinion. 

Messrs,  Campbell  A  Holt,  for  appellants: 

The  correct  reading  of  the  maxim  is,  in  pari 
delicto  mdior  est  conditio  possidentis,  instead  of 
defendentis. 

2  Pom.  Eq.  Jur.  §  989. 

In  applying  the  maxim  the  question  is  not. 
Who  is  the  plaintiff  and  who  the  defendant? — 
but.  Has  the  money  been  paid,  or  the  property 
conveyed? 

While  the  agreement  is  executory,  courts  of 
equity  may  relieve  the  debtor  or  promising 
party  by  ordering  the  written  instrument  and 
other  securities  to  be  surrendered  and  can- 
celed, and  granting  tlie  ancillary  remedies  of 
injunction,  discovery,  and  the  like. 

*Head  note  by  Bbannon,  J. 


Note.— For  note  on  parties  in  pari  deltcto^  see 
Kirkpatriok  v.  Clark  (III.)  8  L.  R.  A.  611. 
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I  2  Pom.  Eq.  Jur.  g  940;  Adams,  Eq.  *175; 
Skipmth  V.  Strother,  8  Rand.  214. 

Where  the  agreement  comes  short  of  a  tech- 
nical compounding,  but  tie  thin^  contracted 
for  tends  to  the  same  mischief  of  impeding  or 
discouraging  the  orderly  prosecution  of  a 
crime,  the  policy  of  the  law  Is  violated,  ren- 
dering the  contract  void. 

Bishop,  Cont.  g  498. 

Contracts  which  are  void  at  common  law, 
because  they  are  against  public  policy,  like 
contracts  which  are  prohibited  by  statute,  aie 
illegal  as  well  as  void. 

Hartey  v.  MerrUl  5  L.  R.  A.  200,  150  Mass. 
1.  See  Fosdick  v.  Van  Arsdale,  74  Mich.  802; 
fknith  V.  Steely,  80  Iowa,  789. 

Messrs,  Simma  &  Enalow,  for  appellees: 

If  the  bill  be  true,  it  was  nothing  more  nor 
less  than  the  compounding  of  a  felony.  The 
deed  was  executed,  delivered  and  recorded,  the 
title  has  passed.  The  plaintiffs  come  into  a 
court  of  equity  to  seek  relief:  they  are  asking 
to  set  aside  their  own  deed  and  cancel  it.  Do 
they  not  come  under  the  ancient  maxim,  in 
pari  delicto  melior  est  conditio  defendentis  f 

Bee  Allison  v.  Hess,  28  Iowa,  889;  Smith  v. 
Rotdey,  66  Barb.  503;  Compton  v.  Bunker  BiU 
Bank,  96  HI.  801,  86  Am.  Rep.  147;  St.  Louis, 
J.  diC.  K  Co,  V.  Mathers,  71  111.  598;  Hoifnes 
V.  Rndd,  8  Cent.  Rep.  449,  102  N.  Y.  372,  55 
Am .  Rep.  815. 

It  is  not  duress  for  one  who  believes  that  be 
has  been  wronged  to  threaten  the  wrong-doer 
with  a  civil  suit.  And  if  the  wrong  includes 
a  violation  of  the  criminal  law,  it  is  not  duress 
to  threaten  him  with  a  criminal  prosecution. 

Bilbom  V.  Bueknam,  78  Me.  482,  57  Am. 
Rep.  816;  Harmon  v.  Harmon,  61  Me.  227; 
Higgins  v.  Brown,  2  New  Eng.  Rep.  450,  78 
Me.  478;  KeekUy  v.  Union  Bank  of  Winefiester, 
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79  Va.  469;  Mann  v.  Lein$,  3  W.  Va.  215; 
Mann  v.  J/eVey,  3  W.  Va.  232;  Simmons  v. 
Trumbo,  9  W.  Va.  369;  Whittaker  v.  Southwest 
Virginia  Imp.  Go.  34  W.  Va.  217. 

When  a  person  has  committed  a  crime,  a 
threat  to  have  him  arrested  and  imprisoned 
being  only  a  threat  of  a  lawful  arrest  will  not 
constitute  duress  in  any  such  sense  as  will 
discharge  him  from  liability  upon  a  contract 
to  indemnify  the  person  injured  by  the  com- 
mission of  the  offense. 

Nealley  v.  Oreeriough,  25  N.  H.  335;  Knapp 
V.  Hyde,  60  Barb.  80;  Tayityr  v.  Board  of 
Health,  31  Pa.  73.  72  Am.  Dec.  TH;  Emmons 
T.  Seudder,  115  Mass.  367. 

It  must  appear  that  the  menace  was  of  un- 
lawful imprisonment  to  constitute  duress. 

Alexander  v.  Pierce,  10  N.  H.  494;  Wilcox  v, 
Rowland,  23  Pick.  167;  Waller  v.  traUe,  8 
B.  Mon.  11;  /Mnday.  Obert,  45  Tex.  539;  Plant 
V.  (^ynn,  2  Woods,  372;  Catlin  v.  Henton,  9 
Wis.  476. 

Defendants  are  not  liable  or  responsible  for 
the  acts  of  others,  and  cannot  be  made  to  suffer 
therefor,  unless  such  others  were  the  agents  or 
attorneys  of  the  defendants. 

Compton  V.  Bnnker  Hill  Bank,  96  III.  803, 
86  Am.  Rep.  147;  Spurgin  v.  IVaub,  66  Dl.  170; 
Marston  v.  Briitenham,  76  111.  611;  Wright  v. 
Remington,  41  N.  J.  L.  48,  32  Am.  Rep.  180; 
Ijgftbvre^.  Dutruit,  51  Wis.  326,  36  Am.  Rep. 
833;  Smith  v.  AUis.  52  Wis.  337;  Talley  v. 
Robinson,  22  Gratt.  888;  Simmons  v.  Trumbo, 
9  W.  Va.  359. 

Brannon»  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  Hied  in  the  Circuit  C^ourt  of 
Cabell  County,  by  James  Rock  and  others, 
against  K.  A.  Mathews  and  others,  alleging  in 
effect  that  J.  W.  Verlander,  as  postmaster  at 
Huntington,  gave  a  bond,  with  Mathews, 
Harvey,  Enslow  and  Russell  as  sureties,  and 
that  V  erlander  misappropriated  to  his  own  use 
public  moneys,  whereby  the  sureties  became 
liable:  and  that  said  sureties,  while  their  lia- 
bility was  unpaid,  and  while  Verlander  was  in 
danger  of  arrest  and  prosecution  for  embezzle- 
ment, went  to  James  Rock  and  Mary  A.  Rock, 
the  father  and  mother  of  Mrs.  Verlander,  and 
to  Mrs.  Verlander,  who  were  in  no  wise  liable 
for  such  monev,  and  demanded  that  they  and 
said  J.  W.  Verlander  should  execute  a  promis- 
sory note,  secured  by  deed  of  trust,  payable  to 
said  sureties,  for  $3,000,  the  amount  of  the 
defalcation,  so  that  they  might  not  lose  by  their 
suretyship,  and  represented  that,  on  compli- 
ance with  such  demand,  they  would  discharge 
the  amount  of  the  defalcation;  and  further 
represented  to  said  Rock  and  wife,  and  Ver- 
lander and  wife,  that  unless  said  note  and 
security  should  be  given  they  would  have  Ver- 
lander arrested  and  prosecuted  for  embezzle- 
ment and  sent  to  the  penitentiary;  and  that  to 
save  Verlander  from  prosecution,  and  for  no 
other  consideration,  they  executed  a  note  for 
$3,000,  payable  at  the  Bank  of  Huntington,  to 
said  sureties,  and  a  deed  of  trust  on  certain 
real  estate  and  personal  property  to  secure  it; 
and  that  said  sureties  then  settled  the  defalca- 
tion with  the  United  States.  That,  the  trustee 
having  advertised  the  property  for  sale,  said 
sureties  proposed  that  if  said  debtors  would 

14  L.  R.  A. 


I'enew  the  note  of  $3,000,  and  execute  certain 
other  notes  and  a  deed  of  trust  to  secure  them, 
no  sale  would  be  made  under  the  first  trust, 
but  it  would  be  released  and  further  time 
given;  and  accordingly  a  new  note  for  said 
$3,000,  and  a  deed  of  trust  to  secure  it,  were 
given  by  said  parties;  and  that  all  the  prop- 
erty embraced  in  this  deed  of  trust  was  the 
property  of  Mary  A.  Rock,  and  none  of  it 
the  property  J.  W.  Verlander.  That  under 
this  second  deed  of  trust  the  trustee  was  about 
to  sell  property  conveyed  by  it,  to  satisfy  said 
note  for  $3,000.  That  the  renewed  note  was 
for  the  original  note  of  $3,000.  executed  in 
expectation  that  J.  W.  Verlander  would  be 
relieved  from  prosecutioiv*  which  note  was  for 
a  consideration  illegal,  and  contrary  to  public 
policy.  And  the  bill  prayed  that  the  sale  be 
enjoined,  and  the  note  and  deed  of  trust  can- 
celed. An  injunction  was  granted,  and  a 
motion  to  dissolve  and  a  demurrer  were  over- 
ruled; and  the  defendants  having  answered, 
and  evidence  having  been  taken,  on  the  final 
hearing  the  injtmclion  was  dissolved  and  the 
bill  dismissed ;  and  from  this  decision  the  plain- 
tiff's appeal. 

The  first  question  arising  on  the  face  of  the 
bill  is.  Does  the  bill  show  ground  for  cancella- 
tion of  the  deed  of  trust  and  note?  The  bill 
charges  that  they  were  made  for  conipound- 
ing,  or  with  the  expectation  of  preventing  and 
stifling,  a  criminal  prosecution,  and  are  there- 
fore void  as  against  public  policy.  According 
to  the  bill,  the  parties  who  gave  the  note  and 
deed  of  trust  were  as  fully  aware  of  the  char- 
acter of  the  transaction  and  the  illegal  purpose 
as  were  the  beneficiaries  under  those  instru 
ments,  and  were  participants  in  the  transaction. 
Can  tiey  have  relief,  or  are  they  precluded  be- 
cause equally  guilty  with  their  adversaries? 
Mr.  Pomeroy,  in  his  late  and  elaborate  and 
learned  wort  on  Equity  Jurisprudence  (vol.  1, 
§  402),  says:  *'  Wherever  a  contract  or  other 
transaction  is  illegal,  and  the  parties  thereto 
are,  in  contemplation  of  law.  in  pari  delicto,  it 
is  a  well  settled  rule,  subject  only  to  a  few 
special  exceptions  depending  upon  other  con- 
siderations of  policy,  that  a  court  of  equity 
will  not  aid  a  particeps  criminis,  either  by 
enforcing  the  contract  or  obligation  while  yet 
it  is  executory,  or  by  relieving  him  against  it 
by  setting  it  aside,  or  by  enabling  him  to 
recover  the  title  to  property  which  he  has 
parted  with  by  its  means.  The  principle  is 
thus  applied  in  the  same  manner  where  the 
illegality  is  merely  a  malum  proJiibitum,  being 
in  contravention  to  some  positive  statute,  and 
when  it  is  malum  in  se,  as  being  contrary  to 
public  policy  or  good  morals."  In  the  latter 
class  he  ranks  compounding  felony.  It  is  a 
known  maxim  that  be  who  comes  into  equity 
must  come  with  clean  hands,  fx/rd  Chief  Jtis- 
Hce  Wilmot  said  that  **all  writers  upon  our 
law  agree  in  this:  no  polluted  hand  shall  touch 
the  pure  fountain  of  Justice;  and  that  those 
so  entering  the  temple  will  be  expelled  with 
the  anathema  *  Procul,  0  procul  este,  profani!  * " 
In  the  Supreme  Court  of  Massachusetts,  in 
Atwood  V.  Fisk,  101  Mass.  363.  100  Am.  Dec. 
124,  the  principle  is  well  stated  thus:  "The 
meaning  of  the  familiar  maxim  in  pari  delicpy 
potior  est  conditio  defendentis,  is  simply  that 
\  the  law  leaves  the  parties  where  they  stand; 
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DOt  that  it  prefers  the  defeDdant  to  the  plain- 
tiff, but  that  it  will  not  recognize  a  right  of 
action  founded  on  the  ille^l  contract,  in  favor 
of  either  party  against  the  other.  They  must 
Kettle  their  own  questions  in  such  cases  with- 
out the  aid  of  courts."  In  Capehart  v.  Ran- 
kin, 8  W.  Ya.  571,  it  was  held  that  courts  will 
not  aid  parties  to  illegal  contracts  which  are 
executory  only,  to  recover  thereon,  and,  where 
it  is  executed,  a  court  will  not  aid  a  partieeps 
criminis  in  setting  it  aside.  See  Dodnon  v. 
Sitan,  2  W.  Va.  611.  98  Am.  Dec.  787.  In 
HeUley  v.  Fultz,  76  Va.  671.  it  was  held  to  be 
a  rule  of  courts  of  equity  **not  to  a&sist  one 
wrongdoer  against  another; "  that  if  the  agree- 
ment be  executory,  it  will  neither  be  enforced 
nor  canceled;  if  executed,  it  will  not  be  set 
aside  and  the  property  restored;  that  "in  all 
such  cases  the  parlies  will  be  left  as  they 
placed  themselves."  On  this  principle,  in  At- 
wood  V.  Fisk,  svpra,  the  Supreme  Court  of 
Massachusetts  held  that  a  bill  in  equity  will 
not  lie  to  compel  the  surrender' or  cancellation 
of  a  promissory  note  and  a  mortgage  to  secure 
it,  on  the  ground  that  the  consideration  for 
them  was  a  promise  of  the  payee  to  forbear  to 

grosccute  for  embezzlement.  In  Smith  v.  Row- 
If,  66  Barb.  503,  a  wife  sought  to  annul  a 
deed  conveying  property  to  prevent  the  prose- 
cution of  her  nusband;  but  she  was  refused 
relief  because  the  contract  was  against  public 
policy  and  she  a  participant.  In  Allimn  v. 
Heis,  28  Iowa,  389,  a  conveyance  bad  been 
made  to  compound  the  felony  of  a  son,  and 
the  court  refused  relief,  saying:  "The  rule 
seems  to  be  well  settled  that  where  a  contract 
is  illegal,  whether  because  it  is  malum  in  se  or 
malum  prohibitum ,  the  law  will  not  afford 
affirmative  relief  to  either,  but  leave  the  parties 
as  it  found  them."  In  St,  Louis,  J.  db  C.  R. 
Co.  v.  Mathers,  71  111.  598,  it  was  held  that  if 
a  party  convey  estate  in  consideration  of  doing 
an  illegal  act,  no  relief  will  be  given.  In 
HayneM  v.  Rudd,  102  N.  Y.  372,  3  Cent.  Rep. 
449,  55  Am.  Rep.  815,  it  was  held:  "One 
cannot  maintain  an  action  to  recover  money 
paid  on  a  note  wholly  or  partly  to  compouod 
a  felony,  though  the  note  was  procured  by 
dures8>  and  undue  influence."  There  was  a 
threat  to  accuse  a  son  of  crime.  The  court 
said  that  it  could  not  agree  with  the  doctrine 
that,  if  the  party  was  influenced  by  duress, 
and  at  the  same  time  both  parties  intended 
compounding  a  felony,  they  were  not  in  pari 
delicto,  and  that  it  was  enough  that  the  vice  of 
compounding  was  part  of  the  contract,  operat- 
ing in  the  minds  of  both  parties,  thus  placing 
them  on  an  equality.  Same  principle  in  Swart- 
zer  V.  OiUett,  1  Chand.  207.  2  Finn.  238;  liar 
rington  v.  Bir/eloio,  11  Paige,  849,  5  L.  ed.  158. 
But  it  is  argued  for  appellants  that  while  the 
doctrine  above  stated  may  be  true  as  to  con- 
tracts completely  executed,  as  where  money 
has  been  paid  on  the  illegal  contract,  or  prop- 
erty has  been  actually  passed  under  it,  yet  it 
does  not  apply  where  the  debt  has  not  been 
paid,  as  here.  It  is  said  that  the  proper  words 
of  the  maxim  are  **in  pari  delicto  melior  est 
conditio  possidentis  "  not  "  defendentis;"  and 
where  the  word  "  defendtntis  is  used,  it  is  to 
be  regarded  as  equivalent  to  ** possidentis;" 
and  thus  it  shields  only  one  who  has  become 
nossessor,  under  a  completely  executed 
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contract,  of  the  thing  sought  te  be  reclaimed 
by  the  suit,  and  does  not  apply  where  the  con- 
tract has  not  been  executed  and  the  defendant 
has  not  possession;  that  in  this  case,  as  the 
debt  has  not  been  paid,  the  maxim  does  not 
apply.  It  seems  to  me  that  the  true  expres- 
sion of  this  great  equity  maxim  is  "f/i  pari 
delicto  potior  est  conditio  def^-ndentis  rel  pos- 
sidentis." But  it  is  differently  stated  in  dif- 
ferent books.  In  1  Story,  £q.  Jur.  ^  63, 
the  closing  words  are  ** possidentis  ct  defen- 
dentis"  while  in  section  298  they  are  **de- 
fendentis  et  possidentis."  In  Broom  on  Legal 
Maxims,  290,  it  reads,  **in  pari  delicto  po- 
tior est  conditio  possidentis  (or  d^endentis),*' 
while  on  page  729  it  is  **p'*tior  est  conditio  pos- 
sidentis." In  Black.  Law  Diet,  it  is  "in  pari 
delicto  potior  est  conditio  pohsidentis  {defenden- 
tis)"  In  Bouvier,  I>aw  Diet,  it  is  "in  pari 
delicto  potior  est  conditio  defendentis  (or  jx'ssi- 
dentis)."  But,  though  a  critical  comparison 
of  these  differing  expressions  of  the  maxim 
would  suggest  distinctions,  they  would  be 
rather  refined.  I  think  the  meaning  is  that, 
where  the  maxim  applies,  it  leaves  the  posses- 
sor of  the  property  in  possession,  or  favors  a 
party  defenaing  by  simply  refusing  to  interfere. 
But  in  this  ease  it  is  inunaterial,  as  I  regard 
the  defendant  as  "possessing*'  the  property 
sued  for.  I  regard  it,  so  far  as  the  parties  to 
the  contract  are  concerned,  as  completed.  The 
deed  of  trust  has  passed  the  legal  title  to  the 
trustee,  leaving  the  grantors  only  an  equity  of 
redemption.  If  it  were  not  an  absolute  con- 
veyance of  the  absolute  estate,  certainly  the 
maxim  would  apply.  The  party  could  not  sue 
on  the  note;  but  the  debt  is  one  thing,  the  deed 
of  trust  another.  A  deed  of  trust  is,  in  effect, 
a  mortgage,  needing,  however,  no  application 
to  a  court  to  foreclose  it.  It  is  laid  down  that 
though  a  mortgage  upon  an  illegal  considera- 
tion is  void,  so  that  a  court  will  not  aid  the 
mortgagee  in  its  enforcement,  yet  it  "wUl  not 
aid  the  mortgagor  to  obtain  a  cancellation  of 
the  incumbrance.  Both  parties  are  left  with- 
out remedy  when  the  contract  is  one  prohibited 
as  i mmoral  or  against  public  policy. "  1  Jones, 
^ortg.  g  619.  In  this  case  the  plaintiffs  ask 
distinct  affirmative  relief,  and  have  to  plead 
the  illegal  contract  as  a  ground  of  such  relief, 
which  tact  is  generally  regarded  as  a  test  of 
the  applicability  of  the  maxim.  Great  stress 
is  laid  by  counsel  for  appellant  upon  the  case 
of  Skipioith  V.  Strother,  3  Rand.  214,  sustaining 
a  bill  to  enjoin  a  judgment  for  a  gaminir  debt 
The  statute  expressly  declared  a  judgment  for 
a  gaming  debt  void.  I  do  not,  however,  ques 
tion,  in  view  of  the  doctrine  laid  down  in  1 
Story,  Eq.  Jur.  §  303,  and  in  White  v.  RVi*;.- 
ington,  5  Gratt.  649,  and  S/tields  v.  McClung, 
6  W.  Va.  91,  that  equity  will  give  relief  in 
gaming  contracts,  as  exceptions  to  the  princi- 
ple expressed  in  the  maxim  above  quoted;  but 
this  interference  in  gaming  contracts  is  an  ex- 
ception to  the  general  rule  to  further  a  public 
policy,  the  courts  having  concluded  that  such 
policy  is  better  subserved  by  giving  active  re- 
lief. In  the  United  States  Supreme  Court,  in 
Sample  v.  Barnes,  65  U.  S.  14  How.  70,  14  L. 
ed.  830,  where  a  judgment  was  sought  to  be 
enjoined  on  the  ground  that  the  contract  was 
illegal,  the  court  refused  relief  "because  the 
complainant  was  in  pari  delieto  with  the  other 
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party."  "Sew,  this  is  authority  Dot  only  for 
Xke  application  of  the  jseneral  principle  above 
stated,  but  it  shows  that  the  fact  that  the  plain- 
tiff had  not  yet  paid  over  the  money,  but  yet 
possessed  it,  as  in  this  case,  did  not  save  him 
from  the  maxim,  and  give  him  a  place  in 
court;  it  shows  that  the  court  simply  left  the 
parties  where  it  found  them,  because  they 
were  in  pari  delicto.  So,  the  bill  itself  shows 
a  case  calling  for  the  expulsion  of  the  plain- 
tiffs from  a  court  of  equity. 

Let  us  now  look  at  the  case  under  the  light 
thrown  on  it  by  the  answer  and  evidence. 
Under  this  light  it  falls  far  short  of  the  case 
made  by  the  bill,  and  shows  no  duress  or  com- 
pulsion on  the  part  of  the  sureties,  no  threat 
of  prosecution,  no  agreement  to  compound  or 
stifle  it,  and  no  culpable  act  on  their  part 
The  post-office  inspector  ascertained  a  shortage 
in  the  accounts  of  Yerlander  as  postmaster, 
and  demanded  that  it  be  arranged  by  a  given 
time.  Yerlander.  as  a  means  of  raising  $3,000 
to  meet  it,  proposed  to  his  sureties  to  make  a 
note  to  be  signed  by  Mr.  and  Mrs.  Rock  and 
his  own  wife,  and  secured  by  a  deed  of  trust, 
and  to  be  indorsed  by  the  sureties,  and  dis- 
counted by  the  Huntington  Bank.  This  would 
answer  the  purpose  of  meeting  the  govern- 
ment's debt,  and  save  the  sureties.  Enslow 
called  at  Verlander's  house  to  see  him,  but  did 
not  find  him,  but,  meeting  Rock  and  Yerland- 
er's  wife,  said  to  them  that  Yerlander  was  in 
debt  to  the  post-office,  and  all  that  could  be 
done  to  save  him  was  for  Mrs.  R.  to  sign  a 
note,  and  he  would  get  the  money  from  the 
bank;  and  Rock  said  that  neither  he  nor  his 
wife  would  do  so.  This  is  Rock's  statement. 
Mrs.  Rock  says  only  that  she  heard  Enslow 
say  to  Mrs.  v.  that,  if  she  (Mrs.  R.)  would 
si^n  a  note,  he  would  get  the  money.  Mrs. 
VT  says  that  Enslow  said  the  shortage  ought 
to  be  fixed,  and  she  asked  him  how  it  could  be 
fixed,  and  he  replied  that  the  only  way  he 
knew  was  to  get  her  mother  to  give  notes,  and 
she  said  she  was  afraid  her  mother  would  not 
do  so,  and  he  said  he  would  let  them  talk  it 
over  till  morning,  and  see  her  again.  Thus, 
by  the  evidence  of  the  three  parties  most  inter- 
ested to  say  so,  Enslow  made  no  agreement  to 
compound  a  felony  or  stifle  a  prosecution,  or 
threat  to  prosecute  if  it  was  not  settled,  or 
promise  or  declaration  or  even  opinion  that,  if 
settled,  there  would  be  no  prosecution.  It  is 
not  claimed  that  any  other  surety  took  any  ac- 
tive part  in  the  matter,  nor  that  Enslow  on  any 
other  occasion  made  any  agreement  to  stay  a 
prosecution,  or  threat  to  prosecute  or  not  ac- 
cording as  the  matter  should  or  should  not  be 
settled.  Mr.  and  Mrs.  Rock  say  that,  the  next 
morning,  Capt.  Gibson,  Mr.  Stout,  a  notary, 
and  Russell,  one  of  the  sureties,  came  to  their 
house,  and  Gibson  asked  if  they  would  sign 
those  papers,  and  Mr.  Rock  replied  that 
neither  he  nor  his  wife  would  do  so,  and  he 
said  then  there  was  no  chance  but  for  Yerland- 
er to  go  to  the  penitentiary.  Mrs.  Rock  then 
asked  him  what  he  was  goinff  to  do,  and  he 
replied  she  could  suit  herself;  and  thereupon 
Mamie  Yerlander  went  to  her  grandma  cry- 
ing, saying,  "Ma,  will  you  let  papa  go  to  the 
penitentiary?"  when  her  grandmother  also 
wept.  Capt.  Gibson  then  called  Mrs.  R.  into 
the  music-room,  away  from  Russell,  and  said: 
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"Will  you  let  your  little  grandchildren  be  dis- 
graced by  not  signing  those  notes?  We  have 
issued  a  warrant  for  him  to  bring  him  to 
Charleston.  The  train  will  soon  be  here,  and, 
if  we  don't  make  haste,  we  will  be  late."  Mrs. 
R.  says  she  then  signed  them,  and  Russell 
asked  to  look  at  the  papers,  and  said:  "That 
is  all  right.  I  will  pay  the  money."  Mr. 
Rock  says  that  Gibson  said  the  United  States 
inspector  had  a  warrant  of  arrest  in  his  pocket; 
differing:  from  his  wife  as  to  who  had  the  war- 
rant. He  says  they  became  frightened,  and 
signed  the  papers  to  save  Yerlander  from  the 
penitentiary,  and  his  family  from  disgrace. 
Mrs.  R..does  not  in  her  version  make  Russell 
present  when  Gibson  said  Yerlander  would  go 
to  the  penitentiary. 

This  is  the  strength  of  the  case  as  made  bv 
the  plaintiffs  by  their  own  evidence.  Russell 
said  nothing  in  this  interview;  indeed,  was  not 
present  when  the  conversation  took  place  be- 
tween Capt.  Gibson  and  Mrs.  Rock  in  the 
music-room.  He  was  the  president  of  the 
bank,  and  was  there  to  see  that  the  papers 
were  such  as  the  bank  would  discount,  and 
that  he  could  be  a  witness  to  their  execution. 
Mrs.  Yerlander  had  sent  for  Capt.  Gibson,  an 
attorney,  to  advise  with  her  about  the  unfor- 
tunate state  of  things,  as  she  says.  He  was 
not  acting  for  the  sureties,  but  for  the  interest 
of  the  other  parties.  Are  they  responsible  for 
his  action?  It  was  held  not,  in  Compton  v. 
Bunker  Hill  Bank,  96  111.  80t,  86  Am.  Rep. 
147.  These  sureties  having  a  just  debt,  or  a 
right  to  be  indemnified,  is  a  security  taken, 
which  Inures  to  their  benefit,  to  be  avoided  by 
the  advice  or  influence  of  one  who  acted  not 
for  them?  Taken  in  the  strongest  view  in 
favor  of  plaintiffs,  it  amounts  only  to  this: 
that  they  made  the  note  to  raise  money  to  pay 
the  debt  under  the  hope  or  expectation  that  it 
would  save  Yerlander  from  prosecution,  with 
no  a^eement  on  the  sureties'  side  to  compound 
or  stifle  or  prevent  it.  Is  it  possible  that,  when 
these  parties  had  a  just  demand  or  right  to  in- 
demnity, merely  requiring  this  security  viti- 
ates it?  It  is  true,  as  laid  down  in  Bishop  on 
Contracts  (section  498),  that  where  the  agree- 
ment is  not  technically  a  compounding,  but 
tends  to  impede  or  discourage  the  orderly 
prosecution,  of  crime,  public  policy  is  vio- 
lated. That  it  is  so,  for  example,  of  an  under- 
taking to  stifle  a  prosecution,  or  influence  its 
favorable  termination;  and  it  is  the  same  of  a 
promise  or  security  given  with  a  mere  expec- 
tation that  it  will  have  such  effect,  or  prevent 
a  prosecution  from  being  commenced.  But 
in  section  494  he  says:  "This  doctrine  does 
not  render  void  a  promise  or  security  given  as 
mere  amends  for  the  civil  wrong  involved  in 
the  criminal  transaction.  For  example,  a  thief 
may  make  a  valid  promise  to  restore  or  pay 
for  the  thing  stolen.  Even  a  threat  of  prose- 
cution will  not  invalidate  the  civil  adjustment, 
if  in  itself  fair  and  correct."  And  Wharton, 
Crim.  Law,  §  1559,  says:  "The  bare  taking 
of  one's  goods  back  again,  or  receiving  repara- 
tion, is  no  offense,  unless  some  favor  Is  shown, 
or  agreed  to  be  shown,  to  the  thief."  Tliese 
sureties  did  nothing  objectionable.  The  whole 
case,  to  one  reading  it,  makes  it  clear  that  they 
did  not  induce  the  giving  of  the  note,  anxious 
though,  doubtless,  they  were  to  be  saved  ffom 
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loss;  for  the  note  was  Verlander's  effort  to 
raise  money  for  his  own  use,  to  pay  a  debt  of 
his  to  the  goveraineDt:  and  it  was  not  the 
threat  of  the  sureties  that  induced  his  father- 
in-law  and  his  wife  to  incur  the  liability.  The 
evidence  shows  that  Mrs.  Yerlander  was  anx- 
ious to  pay,  in  order  to  retain  the  office;  and  it 
is  likely  that  the  tears  of  the  daughter  of  Ver 
lander  were  eloquent  with  her  grandma,  and 
the  desire  to  save  her  blood  from  shame  and 
dis^ace  a  potent  argument  moving  them  in 
their  action.  Yerlander  himself  is  dead,  and 
hi.s  lips  have  not  spolien  in  the  case. 

When  we  take  the  evidence  of  the  defense, 
the  weak  case  made  by  the  plaintiffs  is  utterly 
overthrown.  The  evidence  of  Enslow  and 
Gibson  contradict  in  every  material  point  the 
evidence  of  the  Hocks.  Enslow  says  be  did 
say  to  Mrs.  Verlander  and  Rock  that  if  Yer- 
lander was  really  in  default,  and  failed  to  pay 
when  the  government  demanded  the  money, 
it  would  be  a  criminal  act,  and  he  would  have 
to  account  for  the  money  or  be  prosecuted;  but 
that  he  never  stated  that  he  had  a  warrant  for 
Yerlander,  or  that  the  sureties  would  arrest 
him,  and  never  requested  Rock  to  sign  a  note, 
and  was  not  present  when  it  was  signed.  Gib^ 
son  says  he  was  sent  for  by  Mrs.  Yerlander  in 
the  trouble,  and  she  or  her  daughter  asked 
him  to  go  to  see  Rock  and  his  wife,  which  he 
did,  and  they  flatly  declared  they  would  do 
nothing  to  help  Yerlander;  but,  after  talking 
awhile,  asked  his  advice,  and  he  told  them  it 
was  purely  a  family  matter,  and  he  would  not 
advise  any  course;  that,  later,  he  and  Rock 
and  Mrs.  Yerlander  and  her  daughter  talked 
the  matter  over,  and,  still  later,  Rock  came  to 


him  to  announce  to  him  that  they  would  ar- 
range the  matter.  He  says,  when  at  the  house 
when  the  papers  were  executed,  he  still  re- 
fused to  advise  any  course,  and  took  Mrs.  Rock 
out  of  the  room  in  order  that  Russell  might 
not  hear  their  conversation;  that  he  never  said 
that  he  or  anyone  else  had  a  warrant;  never 
mentioned  a  train,  or  that  it  would  soon  come, 
and  never  threatened;  that  on  the  first  visit, 
when  Russell  was  not  present,  be  did  tell  them 
that  he  had  heard  that  the  commissioner  was 
going  to  arrest  Yerlander,  if  the  matter  was 
not  arranged,  but  it  was  not  as  a  threat,  but  as 
counsel  and  friend  of  the  family.  He  states: 
"This  is  the  first  time  I  ever  heard  that  the 
deed  of  trust  was  not  made  voluntarily,  and  it 
is  the  first  time  I  ever  heard  that  any  threats 
were  made."  Russell  says  that,  on  the  occa- 
sion when  the  deed  was  made,  no  buainess 
was  talked  of  between  Gibson  and  the  Rocks 
in  his  presence,  but  they  went  to  another 
room;  and  it  thus  appears  that,  if  Gibson  did 
say  that  Yerlander  would  go  to  the  penitenti- 
ary unless  the  matter  was  fixed,  Russell  was 
not  present,  or  a  party  to  it  by  even  silence. 
I  think  it  clear  that,  after  full  consideration 
by  Yerlander,  his  wife,  his  daughter,  and  Mr. 
and  Mrs.  Rock,  they  voluntarily  made  this 
note  to  retain  the  post-office  or  to  avoid  prose- 
cution, and  that  there  was  no  unlawful  agree 
ment.  express  or  implied,  on  the  inn  of  the 
sureties.  Duress,  I  think  properly,  is  not  re- 
lied upon  as  an  element  in  the  case. 

I  think  the  Circuit  Court  of  Cabell  County 
passed  proper! v  on  the  evidence  and  law,  and 
its  decree  is  affirmed. 


MINNESOTA  SUPREME  COURT. 


Josiah  C.  HUNT,  Eespt., 

V, 

W.  S.  CONRAD,  Impleaded,  etc.,  Appt 
( Minn ) 


1.   A  right  to  recover  dama^^es  for  a 
personal  tort  (false  imprisonment)  is  a  mere 

*Head  notes  by  Dickinson,  J. 


personal  rlgrht,  and  not  assig-nable  even  after 
verdict,  but  before  Judgrment. 

8 .   Alter  Judgment  for  soeh  a  craweoj  re- 
covered agralnat  several  defbodaats, 

one  of  them  is  entitled  to  have  set  off  airainst 
suob  judgment  another  Judgment  which  he  had 
recovered  a^nst  the  plaintiff,  the  latter  bein^ 

ineolvent. 

(December  2S.  18B1.) 


NoTB.— -AwrtflfnoMMti/  of  cawe  of  action  for  permnal 

tort. 

The  general  rule  of  the  common  law  is  actio  per- 
tutnalis  nutrUur  cum  perttona.  (Tiamberlain  v.  Wil- 
liamson, 2  Maulc  &  S.  400. 

This  rule  did  not  permit  a  demand  arising  out  of 
a  tort  to  be  asslKned.  but  in  consequence  of  the 
enactment  of  statutes  and  the  liberal  construction 
given  to  them  the  doctrine  was  finally  efttablished 
that  all  demands  arising  in  tort  which  survived 
t^)  the  personal  representatives  were  assignable. 
Mackey  v.  Mackey,  43  Barb.  58. 

And  it  has  been  held  that  the  assignment  is  void 
only  as  respects  third  persons  but  is  binding  be- 
tween attorney  and  client.  Patten  v.  Wilson,  34 
Pa.  800. 

Test  of  assiifnabUUv. 

Mere  personal  torts  which  die  with  the  party  and 
do  not  survive  to  his  personal  representative  are 
not  capable  of  passing  by  assignment.  Comegj's  v. 
Vasse,  28  U.  S.  1  Pec.  213.  7  L.  ed.  117. 

14L.R  A. 


Any  interest  to  which  the  personal  representa- 
tives of  a  deceased  party  would  not  succeed  Is  not 
the  subject  of  assignment  inier  vivoti.  Zabriskie  v. 
?5mith,  13  N.  Y.  822,  64  Am.  Dec.  561. 

The  power  to  assign  and  transmit  to  personal 
representatives  are  con  vertible  propositioiis.  Byx- 
bie  V.  Wood,  24  N.  Y.  607;  Dinlnny  v.  Fay,  38  Barb. 
18. 

All  Biicb  rights  of  action  for  a  tort  as  would  sur- 
vive to  the  personal  representatives  may  be  9»- 
signed.    Tyson  v.  McGuineas,  25  Wis.  MOi 

If  the  cause  of  action  is  separable  from  the  per- 
son of  plaintiir  as  evidenced  by  the  fact  that  it 
would  survive  to  his  personal  representative  it  may 
be  assigned.    North  v.  Turner.  9  Serg.  &  R.  248w 

Whatever  choses  m  action  are  transmtelbie  by 
operation  of  law  are  assignable  in  equity.  Onuit 
V.  Ludlow,  8  Ohio  St.  37. 

In  Robinson  v.  Weeks,  6  How.  Pr.  161,  the  court 
states  that  the  whole  difficulty  in  regard  to  the 
question  of  the  assignability  of  actions  for  tort 
seems  to  have  arisen  from  not  dlstln^utehin^  be- 
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APPEAL  by  defendant,  W.  B.  Conrad,  from 
an  order  of  the  District  Court  for  Cotton- 
wood County  denying  his  motion  to  set  off 
against  a  judgment  recovered  against  bim  and 
two  others  in  an  action  for  damages  for  false  im- 
prisonment, a  judgment  which  be  individually 
had  recovered  against  plaintiff  in  that  action. 
Bdversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Rea  Sb  Hnbaehek,  for  appellant: 

Judgments  may  be  set  off  against  eacb  other. 

Tempk  v.  Scott,  8  Minn.  419. 

Although  the  parties  to  both  records  are  not 
the  same. 

Simpson  v.  Hart,  14  Johns.  68;  Graves  y, 
Woodbury,  4  Hill,  559,  40  Am.  Dec.  21&Q:  Rob- 
erts V.  Biggs,  Barnes'  Notes  of  Cases,  QSng.) 
148;  (y Connor  v.  Murphy,  1  H.  Bl.  657;  Den- 
nU  V.  EUiott,  2  H.  Bl.  588;  Hanchett  v.  Gray, 
7  Tex.  549;  Davidson  v.  Alfaro,  80  N.  Y. 
660:  Crocker  v.  Claughley,  2  Duer,  684;  Bvs- 
-sell  V.  Conway,  11  Cal.  98. 

This  should  be  done  where  the  debtor  in 
one  judgment  is  insolvent,  and  the  other  judg- 
ment debtor,  if  he  be  compelled  to  pav,  can- 
not obtain  contribution  from  bis  co- judgment 
•debtors. 

Simpson  v.  Hart  and  Hanchett  v.  Oray, 
-supra;  HoUis  v.  Morris,  9  Harr.  (Del.)  8;  Da- 
vidson V.  Alfaro,  Crocker  v.  Claughley,  and 
Bussell  V.  Conway,  supra;  Duncan  v.  Bloom- 
Mock,  2  McCord,  L.  818.  13  Am.  Dec.  728; 
Greene  v.  Hatch,  12  Mass.  201;  Smith  v.  Ful- 


ton, 48  N.  Y.  419;  Sanders  v.  GiUett,  8  Daly, 
183;  Chamberlin  v.  Day,  8  Cow.  858. 

A  court  of  equity  will  even  order  a  set-off 
in  case  of  insolvency,  where  one  of  the  de- 
mands has  not  yet  been  reduced  to  judgment. 

PignoUt  v.  Geer.  19  Abb.  Pr.  264;  Barber  v, 
Spencer,  11  Paige,  517,  5  L.  ed.  218;  Bradley 
V.  Angel,  8  N.  Y.  476;  Knapp  v.  Burnham, 
11  Paige.  880,  5  L.  ed.  158;  Gay  v.  Gay,  10 
Paige,  869,  4  L.  ed.  1015. 

An  assignee  of  a  judgment  stands  in  no  bet- 
ter position  than  his  assignor,  and  set-off  will 
be  ordered  notwithstanding  one  of  the  judg- 
ments has  been  assigned. 

Puett  V.  Beard,  86  Ind.  172,  44  Am.  Rep. 
280;  Greene  v.  Hatch,  supra. 

Even  where  the  assignment  has  been  made 
after  verdict  and  before  the  judgment  was  en- 
tered, a  setoff  will  be  ordered. 

Roberts  v.  Carter,  24  How.  Pr.  44;  Hollis  v. 
Morris,  Damdson  v.  Alfaro  and  Crocker  v. 
Ciavghley,  supra. 

A  claim  for  injuries  to  the  person,  unlike  in- 
luries  to  property,  dies  with  the  person,  and 
it  is  not  the  subject  of  assignment;  a  verdict 
rendered  upon  such  a  claim  is  no  better  than 
the  claim  itself;  in  order  to  become  assignable 
it  must  be  first  reduced  to  judgment. 

ZabrisJcie  v.  Smith,  18  N.  Y.  822,  64  Am. 
Dec.  551;  Comegys  v.  Vasse,  26  U.  8.  1  Pet. 
198,  7  L.  ed.  108;  Whitakerv,  Gavit,  18  Conn. 
522;  Butler  v.  Jiew  TorkdE.  R.  Co.  22  Barb. 
110;  Hodgman  v.  Western  B.  Corp.  7  How.  Pr. 


tween  oases  where  the  rii^ht  of  action  passes  to  an 
-executor  or  administrator  and  mere  personal  torts, 
as  assault  and  battery,  slander  and  the  like,  which 
<Ue  with  the  person  and  which  cannot  be  assigned. 

The  ezoeptlon.  to  asalKnability  of  choeesin  action 
is  confined  to  wrongs  done  to  the  person,  the  rep- 
utation, or  the  feelings  of  the  injured  party,  and 
to  contracts  of  a  purely  personal  nature  like  prom- 
ises of  marriage.    Meech  v.  Stoner,  19  N.  Y,  29. 

If  upon  legal  rules  injury  to  the  person  is  the  gist 
of  the  action,  and  injury  to  tbe  property  or  to  pe- 
cuniary interests  is  merely  matter  of  aggravation, 
the  right  of  action  dies  with  the  person.  Fried  v. 
New  York  Cent.  R.  Co.  25  How.  Pr.  286. 

The  action  survives  where  tbe  wrong  has  inured 
to  the  benefit  of  tbe  wrong>doer  or  has  increased 
the  assets  in  the  bands  of  his  executor.  Re  Sib- 
bald's  Estate,  18  Pa.  254;  Penrod  v.  Morrison,  2  Penr. 

4i  w.ae. 

lUuBtralUms  of  the  rvJie. 

Many  of  the  illustrations  given  below  are  not 
actual  deoiaionsof  the  court  in  the  case  named  but 
examples  used  In  argument. 

It  has  been  held  that  a  cause  of  action  arising 
•out  of  tort  generally  Is  not  assignable.  Oliver  v. 
WaJsh,  6  Gal.  466:  Norton  v.  Tuttle,  60  III.  134. 

8o  action  for  trespass  quart  eZatwum  has  been 
held  not  assignable.  Rogers  v.  Spenoe,  18  Mees.  & 
W.  Wl. 

But  under  the  rule  as  stated  above  these  decls- 
iona  are  too  broad.  The  better  opinion  la  that  a 
«laim  arising  out  of  a  tort  which  affects  the  estate 
of  the  person  may  be  assigned,  tbough  the  rule 
is  otherwise  when  it  arises  out  of  an  injury  .to  the 
person.    Dahma  v.  Sears,  18  Or.  47. 

The  weight  of  authority  is  that  a  chose  in  action 
tor  a  tort  merely  personal  is  not  asaignable.  Peo- 
ple v.  Tioga  C.  P.  19  Wend.  78;  Gardner  v.  Adams, 
12  Wend.  297;  Drake  v.  Beckham,  11  Mees.  ft  W.  818; 
TV^hitaker  v.  Gavit,  18  Conn.  622. 

A  cause  of  action  for  mere  tort  in  no  way  affect- 
ing- property  cannot  be  so  assigned  that  the  a»- 
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slgnee  can  sue  in  his  own  name.    Hyslop  v.  Ran- 
dall, 11  How.  Pr.  97. 

Matters  of  personal  tort  were  not  contemplated 
by  the  Legislature  in  enactlng^the  Bankruptcy 
Iaw.    Shoemaker  v.  Keeley,  1  ITeates,  247. 

So  an  action  for  malicioua  abuse  of  legal  process 
is  not  assignable.    Sommer  v.  Wilt,  4  Serg.  &  R.  ^ 

So  an  action  for  malicious  prosecution  will  not 
pass  to  apsifinees  in  bankruptcy.  Noonan  v.  Orton, 
84  Wis.  259, 17  Am.  Rep.  441. 

Actions  for  slander,  assault  and 'battery,  false 
imprisonment,  criminal  conversation,  seduction 
and  tbe  like,  are  not  assignable.  Butler  v.  New 
York  &  E.  R.  Co.  22  Barb.  110;  Haight  v.  Hayt,  19 
N.  T.  464;  North  v.  Turner,  9  Serg.  &  R.  248;  How- 
ard v.  Crowther,  8  Mees.  &  W.  604. 

Action  for  assault  and  battery  is  personal  to  the 
plaintiff  and  cannot  be  assigned.  Pulver  v.  Harrla. 
62  Barb.  600. 

Such  a  cause  of  action  could  not  be  assigned  at 
common  law,  and  cannot  under  the  provisions  of 
tbe  Revised  Statutes  or  Code.  Pulver  v.  Harris,  62 
N.  T.  76. 

A  cause  of  action  for  Injuries  to  the  person 
caused  by  negligence  Is  not  assignable.  Purple  v. 
Hudson  River  R.  Co.  4  Duer,  74. 

So  a  right  of  action  for  personal  injuries  received 
by  a  collision  of  cars  on  a  railroad  is  from  its  very 
nature  Inalienable.  Hodgman  v.  Western  R.  Corp. 
7  How.  Pr.  492. 

And  a  claim  against  a  railroad  corporation  for 
Injury  to  the  person  does' not  pass  by  assignment 
of  his  estate  under  the  Insolvent  Laws.  Stone  v. 
Boston  &  M.  R.  Co.  7  Gray,  639. 

It  Reems  that  an  action  for  breach  of  promise  of 
marriage,  for  unskillfulness  of  medical  practi- 
tioners, or  for  imprisonment  of  party  for  failure 
of  his  attorney  to  keep  his  engagements,  is  not 
assignable.  Zabrlskie  v.  Smith,  18  N.  Y.  322, 64  Am. 
Deo.  661. 

The  Iowa  rvHe. 

A  cause  of  action  for  a  tort  to  real  estate  may  be 
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492;  SObakPs  Eatate,  18  Pa.  249;  Jordan  v. 
Oillen,  44  N.  H.  424;  Burrill,  Ai»i|rDro.  6th 
ed.  g  108,  p.  154;  Bliss,  Code  PI.  g  8844; 
Minn.  Stat.  1878,  S  1.  p.  826;  Jardon  v.  Se- 
combe,  88  Minn.  220;  Pom.  Rem.  &  Rem. 
Rights,  g§  147-162;  KeUogg  v.  SchuyUir,  2 
Denio.  78. 

An  assienmeot  of  such  a  claim  or  verdict 
cannot  deieat  a  motion  for  set-off. 

BrookB  V.  Hanford,  15  Abb.  Pr.  842;  Latth 
r&nce  v.  Martin,  22  Cal.  174;  Riee  v.  Stone,  1 
Allen,  566. 

Mr,  liorin  Cray  for  respondent 

Dickinson*/.,  delivered  the  opinion  of  the 
court: 

In  November,  1889,  in  an  action  in  the  dis- 
trict court  between  the  oarties  to  this  appeal, 
Conrad  recovered  a  juagment  against  Hunt 
for  $825.03.  which  was  docketed  m  the  office 
of  the  clerk  of  the  court  in  Cottonwood 
County.  An  execution  thereon  was  returned 
unsatisfied  in  August,  1890.  On  the  21st  day 
of  November,  I8w).  in  an  action  prosecuted  bv 
8aid  Hunt  asainst  the  defendants,  Conrad, 
Hubachek,  and  Barlow,  to  recover  for  false 
imprisonment,  a  verdict  was  rendered  in 
favor  of  Hunt,  and  against  all  of  said  defend- 
ants, for  the  recovery  of  the  sum  of  $150,  and 
on  the  5th  day  of  February,  1891,  judgment 
was  entered  on  that  verdict.  Before  the  ren- 
dition of  that  Judgment,  but  after  the  verdict. 


and  on  the  28th  of  November,  1890,  the  plain- 
tiff Hunt  executed  a  formal  assignment  to  one 
Cray  of  his  right  of  action,  and  the  verdict 
thereon,  against  the  defendants,  as  well  as  the 
judgment  to  be  entered  thereon.  Crav  then 
knew  of  the  existence  of  the  former  judgment 
of  Conrad  against  Hunt,  and  that  it  was  still 
unpaid.  After  Judgment  was  rendered  against 
the  three  defendants,  a  motion  was  miSie  by 
the  defendant  Conrad  that  the  same  be  set  oft 
pro  tanto  against  the  former  Judgment  in  faia 
favor  against  Hunt.  This  was  denied  and  Con- 
rad appealed. 

The  assignment  to  Cray  did  not  affect  the 
right  of  set-off,  for  the  reason  that  nothing 
passed  by  the  assignment.    The  right  of  Hunt 
to  recover  damages  for  a  merely  personal  tort 
was  personal  to   him.    His  right   to  recover 
damages  for  the  unlawful  detention  of  his  ner- 
son,  and  for  bis  mental  suffering  or  boaily 
pain,  be  could   not  transfer  to  another,  nor 
upon  his  death  would  it  have  survived  to  his- 
personal  representatives.    Such  a  right  has  not 
the  ordinary  attribute  of  property,  and  is  not 
a  subject  of  sale  and  transfer.     Comegy§  v. 
Bam,  26  U.  S.  1  Pet.  198,  7  L.  ed.  108;  Riee^ 
V.  Stone,  1  Allen,  666;  Peoj^  v.   Tiooa  C.  P. 
19  Wend.    78;  Zabriakie  v.  Smith,  18  N.  Y. 
822,  64  Am.   Dec.  651;  Pulcer  v.  Harris,  5^ 
N.  Y.  78;  Jsawrence  v.  Martin,  22  Cal.   178. 
Nor  does  the  rendition  of  a  verdict  upon  aucb 
a  cause  of  action  make  it  assignable.    Riee  v. 


sold  4r  transferred  so  as  to  give  the  holder  a  pri- 
ority over  an  attaohiog  creditor  of  the  transferror. 
Welre  v.  Davenport,  11  Iowa,  58. 

Under  the  Iowa  Code  a  oause  of  action  based  on 
a  personal  tort  which  at  common  law  would  have 
died  with  the  party  may  be  assiffned.  Gray  v.  Mo- 
Callister,  60  Iowa,  BUS;  Yimont  v.  Chicago  *  N.  W. 
R.  Co.  64  Iowa,  6S90. 

The  assignee  of  a  claim  for  damages  for  a  per- 
sonal injury  may  maintain  an  action  thereon. 
Hawley  v.  Chicago,  B.  ft  Q.  R.  Co.  71  Iowa,  717. 

Where  the  oause  of  action  for  personal  injuries 
arises  in  Iowa,  where  it  is  assignable,  the  mere  fact 
that  It  is  assigned  in  a  State  where  such  assign- 
ment  Is  not  permitted  will  not  prevent  the  assignee 
from  maintaining  an  action  in  an  Iowa  oourL  VI- 
mont  V.  Chicago  &  N.  W.  B.  Co.  09  Iowa,  291 

Efftft  of  venKet. 

A  verdict  or  report  of  referees  obtained  by  plain- 
tiff in  an  action  for  tort  does  not  change  the  nature 
of  the  demand  until  judgment  Is  perfected. 
Crouch  V.  Grid]ey,6  Hill,  206;  Thayer  v.  Southwlck, 
8  Gray,  288;  fix  parte  Charles,  M  East,  196,  overrul- 
ing Longford  v.  Ellis,  1  H.  Bl.  29,  W3lU, 

A  claim  for  Injuries  to  the  person  Is  not  assigna- 
ble before  final  judgment  thereon.  Rice  v.  Stone. 
1  Alien,  666. 

Actions  for  injuries  to  the  person  which  die  with 
him  are  not  assignable  before  judgment.  Jordan 
V.  GiUen,  44  N.  H.  424. 

A  verdict  in  an  action  for  personal  Injuries  is  not 
assignable  before  entry  of  judgment.  Stone  v. 
Boston  &  M.  R.  Co.  7  Gray,  fi89. 

A  claim  of  damages  for  a  personal  injury  is  not 
assignable  before  judgment.  Linton  v.  Hurley, 
104  Mass.  868. 

No  effectual  assignment  of  a  sum  thafmay  be 
recovered  in  an  action  of  trespass  for  a  personal 
assault  can  be  made  before  fiiud  judgmenL  Mc- 
Gllnchy  v.  Hall,  68  Me.  162. 

A  cause  of  action  for  malicious  prosecution  is 
not  assignable  even  after  verdict.  Lawrence  v. 
Martin,  28  OaL  178. 
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Under  the  (Georgia  Code  a  verdict  for  damagea- 
for  personal  injuries  Is  not  assignable.  Gamble  v» 
Central  B.  &  Bkg.  Co.  80  Ga.  666. 

OowMu^nvMrn  of  wirvUicibWly  as  a  tenL 

An  opportunity  to  determine  bow  far  the  test  of 
survivability  of  the  action  would  be  held  oonolu- 
slve  If  all  actions  for  personal  torts  were  made 
survlvable  by  statute  has  arisen  in  the  case  of  ver- 
dicts in  such  actions. 

The  New  York  Code  has  made  such  verdicts  sur- 
vlvable. 

An  assignment  of  a  verdict  for  damages  for  as> 
sault  and  battery  was  upheld  In  Countryman  v. 
Boyer,  8  How.  Pr.  886. 

So  it  was  beld  that  an  assignment  of  a  verdict  oT 
damages  for  a  personal  tort  may  be  effectual  to- 
prevent  a  set-off  of  a  judgment  between  plaintiff 
and  defendant    Nash  v.  Hamilton,  8  Abb.  Pr.  86. 

On  the  other  hand.  It  was  held  that  a  right  oT 
action  for  assault  and  battery  was  not  assignable, 
even  after  verdict.  Brooks  v.  Hanford,  16  Abb^ 
Pr.848. 

t  When  the  question  again  came  squarely  before 
the  court  It  was  held  that  since  the  amendment  oT 
the  Code,  which  provides  that  demands  in  actlona 
for  tort  shall  survive  after  verdict,  such  demands 
have  become  assignable  as  soon  as  the  verdlot  ia- 
rendered.  Zogbaum  v.  Parker,  66  Barb.  844, 66  N. 
Y.1201 

And  such  may  now  be  considered  the  settled  law 
in  that  State.  So  a  verdlot  for  damages  for  false 
imprisonment  may  be  assigned.  Mackey  v.  Maok- 
ey,  48  Barb.  66. 

In  contrast  with  the  above  the  court  in  Rice  v. 
Stone,  1  Allen,  866,  denied  the  right  to  assign  a  claim 
for  Injuries  to  the  person  upon  the  common-law 
principles  of  maintenance  and  the  inability  of  a 
person  to  assign  things  of  which  he  has  neltfaer  tbe 
actual  nor  potential  pooDession,  and  stated  that  the 
question  was  not  materially  affected  by  the  fact 
that  such  actions  had  by  recent  l^rlslatlon  been 
made  to  survive  to  personal  representatives. 

H.  P,  F. 


1891. 


Eakbas  City,  M.  <fe  B.  R.  Co.  v.  Hiodok. 
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Stone  and  Latorenee  v.  Martin,  svpra;  Brooks 
▼.  Bftnford,  16  Abb.  Pr.  842.  Only  by  the 
rendition  of  a  judgment  is  such  a  personal 
right  of  action  converted  into  a  debt.  Nor 
does  the  fact  that  two  of  these  defendants  were 
in  no  way  parties  to,  nor  interested  in,  the 
lodgment  which  Conrad  had  against  Hunt,  af- 
ford a  sufficient  reason  why  he  should  not  be 
allowed  to  satisfy  the  judgment  of  Hunt  lr$r 
setting  off  against  it  an  equal  amount  of  his 
judgment  against  Hunt.  He  was  entitled  to 
enforce  his  judgment  against  Hunt.  On  the 
other  hand,  he  was  liable  to  Hunt  in  the  full 
amount  of  the  other  judgment,  and  he  had  the 
right  to  pay  it.  Hunt  is  alleged  to  be  insolv- 
ent, and  that  fact  is  not  denied.  The  other 
judgment  debtors,  who  are  also  liable  with 
Conrad,  can  have  no  reason  to  oppose  such  a 
motion  on  the  part  6f  Conrad.    If  the  8e^off 


is  allowed,  it  discharges  their  obli^tion  to 
Hunt,  and  places  them  under  no  obligation  to 
Conrad ;  for  there  is  no  right  to  contribution  as 
between  wrong-doers.  It  makes  no  difference 
to  them  whether  Conrad  pays  the  judgment  in 
money,  or  by  offsetting  his  own  judgment. 
We  think  that,  in  view  of  the  fact  that  the  or- 
dinary legal  means  of  enforcing  payment  of 
the  judgment  against  Hunt  had  been  resorted 
to  without  avail,  his  judgment  creditor  was 
entitled  to  the  simple  remedy  of  having  the 
judgment  applied  as  a  set-off  in  satisfaction  of 
the  judgment  against  himself,  notwithstanding 
the  pendency  of  a  suit  by  a  receiver  to  reach 
assets  alleged  to  be  hidden  under  a  fraudulent 
trust. 

The  order  is  reversed,  with  directions  to  the 
district  court  to  make  such  further  order  as 
may  be  necessary  to  effect  the  set-off. 
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1.  gortaJnlng  a  demiirrer  to  a  ploa  Is 
not  prejudicial  error  if  other  pleas  gave 
defendant  the  same  advantage  that  he  could 
have  had  under  the  former. 


8.  The  loss  of  a  dofl^  by  neg^lifi^nee  of 
ha^^gMigernkamtier  will  render  tlie 
rier  liable  althoufrh  a  rule  of  the  company  pro- 
vided that  It  would  not  be  responsible  for  dogs, 
where  the  owner  was  not  notified  of  such  rule  or 
of  the  company*s  refusal  to  be  responsible,  but 
put  the  dog  in  the  baggage-car  under  instructions 
of  the  conductor. 


(November  27, 1801.) 


Vorm—IAaMUty  of  wusenger  carrier  in  trans- 
portlno  merchanaiK  intrusUa  to  it  hya  paasenoer. 

If  the  carrier  is  notified  that  the  articles  offered 
by  the  passenger  for  transportation  are  not  per- 
sonal baggage,  or  if  they  are  carried  openly,  or  so 
packed  that  their  nature  is  obvious,  and  the  car- 
rier accepts  tbem  for  carriage,  without  objection, 
the  law  presumes  the  undertaking  to  carry  them 
as  baggage,  and  the  liability  for  their  loss  is  the 
same  as  if  they  were  properly  baggage.  Thomp- 
8oa.Garr.fie& 

It  seems  to  be  the  better  rule  that  in  order  to 
render  a  railway  company  or  common  carriers  lia- 
ble In  such  a  case,  it  is  necessaiy  to  charge  them  or 
their  servants  with  actual  knowledge  that  the  thing 
carried  was  merchandise  and  not  personal  luggage. 
Wood,  Railway  Law,  1688. 

In  Stoneman  v.  Brie  R.  Co.,  6S  N.  Y.  480,  a  case  in 
which  the  question  was  not,  however,  squarely  be- 
fore the  court,  Peckham,  J.,  says:  "I  think  it  safe 
to  say,  that  if  the  carrier  knew  or  had  notice  of  the 
character  of  the  goods  taken  as  baggage,  and  still 
undertook  to  transport  them,  he  is  liable  for  their 
loss,  although  tliey  are  not  traveler*s  baggage." 

Parke,  B.,  in  Great  Northern  R.  Co.  v.  Shepherd, 
8  Ezch.  80,  says:  ^  If  the  plaintiff  had  carried  these 
articles  exposed,  or  had  packed  them  in  the  shape 
of  merchandtse,  so  the  company  might  have  known 
what  they  were,  and  they  luul  chosen  to  treat  tbem 
as  personal  luggage,  and  carried  them  without  de- 
manding any  extra  remuneration,  they  would  have 
been  responsible  for  the  loae/^ 

A  baggageman  having  accepted  for  transporta- 
tion, along  with  a  passenger's  baggage,  a  box 
obviously  containing  merchandise,  the  carrier  is 
responsible  for  the  transportation  and  delivery  at 
the  passenger's  destination.  Waldron  v.  Chicago 
ft  N.  W.  R.  Co.  1  Dak.  888;  Butler  v.  Hudson  River 
R.  Co.  8  B.D.  Smith,  871. 

Where  the  agent  of  a  carrier,  knowing  that  a 
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trunk  contained  a  traveling  merchant's  stock  of 
jewelry,  checked  it  as  ordinary  baggage,  without 
any  concealment  by  the  passenger  as  to  its  con- 
tents or  value,  the  carrier  is  liable  in  case  of  its 
loss,  as  though  it  were  personal  baggage.  Jacobs 
V.  Tutt,  88  Fed.  Rep.  418. 

A  carrier  receiving  and  checking  a  trunk  con- 
taining a  stock  of  Jewelry,  knowing  or  having  rea- 
son to  believe  that  such  is  its  contents,  is  liable,  if 
the  property  is  destroyed  by  the  carrier's  negli- 
gence, the  same  as  though  the  trunk  contained 
wearing  apparel.  Central  Trust  Co.  v.  Wabash,  St. 
L.  ft  P.  R.  Co.  88  Fed.  Rep.  417, 40  Am.  ft  Eng.  R.  R. 
Ca8.686. 

If  property  offered  by  the  passengers  is  not  rep- 
resented to  be  baggage,  and  is  not  packed  so  as  to 
assume  that  appearance,  and  it  is  received  for 
transportation  on  the  passenger  train,  the  carrier 
assumes  the  same  responsibility  for  its  safe  car- 
riage as  though  it  were  shipped  on  a  freight  train. 
Hannibal  ft  St.  J.  R.  Co.  v.  Swift,  79  U.  S.  18  Wall. 
888.80L.ed.42& 

In  Chicago.  R.  I.  ft  P.  R.  Co.  v.  Conklin,  88  Kan. 
56i,  it  was  held  that  the  carrier's  baggageman  hav- 
ing accepted  for  transportation  as  baggage  certain 
poles,  ropes  and  canvass,  constituting  a  tent,  be- 
longing to  an  intending  passenger,  the  qarrier  must 
account  for  them  as  if  they  were  personal  baggage. 

In  Minter  v.  Pacific  R.  Co.,  41  Mo.  606,  the  plain- 
tiff delivered  to  the  baggageman  a  piece  of  carpet 
along  with  his  trunk,  which  the  baggageman  in- 
formed him  would  go  safely  without  checking;  it 
was  held  that  the  carrier  was  liable  for  loss  of  the 
carpets,  notwithstanding  a  rule,  of  which  the  plain- 
tiff had  no  knowledge,  prohibited  the  baggageman 
from  forwarding  any  article  of  merchandise  on  a 
passenerer  train. 

When  a  carrier  receives  a  parcel  for  transporta- 
tion as  baggage,  knowing  at  the  time  that  its  con- 
tents are  not  properly  classed  as  baggage,  it  will 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  a  dog  alleged  to  nave  been 
delivered  to  defendant  for  transportation  and 
which  was  never  received  back  again.  Af- 
Urmed, 

Defendant  in  its  first  two  pleas  pleaded  the 
general  issue  and  by  special  pleas  set  up  a  rule 
of  defendant  regulating  the  carriage  of  do^s, 
which  was  alleged  to  relieve  it  from  liability 
for  their  loss;  averred  that  defendant  was  not, 
and  did  not  hold  itself  out  to  be,  a  carrier  of 
dogs  on  its  passenger  trains;  that  the  only 
compensation  provided  for  their  carriage 
would  be  personal  perquisites  to  the  baggage- 
master. 

Further  facts  appear  in  the  opinion. 

Messrs.  Hewitt,  Walker  Sb  Porter  for 
appellant. 

Messrs.  Cabaniss  &  Weakley»  for  ap- 
pellee: 

A  railroad  company  is  liable  for  the  unau- 
thorized, intentional  tort  of  its  agent  or  serv- 
ant done  within  the  range  of  his  employment. 

OiUiam  v.  South  dh  NoHh  Ala,  R  Co.  70 
Ala.  269,  2  Wood,  Railway  Law,  p.  1194. 

He,  the  traveler,  is  not  presumed  to  know 
the  rules  and  regulations  or  the  company,  for 
of  necessity  they  must  be  many,  and  to  the  un- 
informed intricate. 

South  A  North  Ala,  R.  Co,  v.  Hvffman,  76 
Ala.  492.  52  Am.  Rep.  849;  Jones  v.  Cincin- 
nati, S,  dk  M.  R  Co,  89  Ala.  879. 

The  defendant  Company,  upon  the  undis- 
puted evidence,  was  liable  to  the  plaintiff. 

Cantlivg  v.  Hannibal  A  St,  J,  R,  Co,  54  Mo. 
885,  14  Am.  Rep.  476. 


The  rule  in  question,  if  construed  to  absolve 
the  Company  from  liability,  and  devolve  it 
upon  the  baggage-master,  would  be  unreason- 
able and  void. 

IHd.;  Mobile  A  0,  R,  Co,  v.  Hopkins,  41 
Ala.  486.  94  Am.  Dec.  607;  8  Wood.  Railway 
Law,  p.  1625. 

If  the  Company's  liability  was  only  that  of 
a  bailee  for  hire  or  a  mandatary,  it  would  be 
and  wa&  liable  for  the  conversion  of  the  bail- 
ment, and  its  refusal  to  deliver  the  same  to  the 
bailor  on  demand. 

Lay  V.  Lawson,  28  Ala.  877.  2  Am.  &  Eng. 
Encyclop.  Law,  pp.  56,  58,  and  notes. 

A  common  carrier  may  become  a  private 
carrier  or  bailee  for  hire,  when,  as  a  matter  of 
accommodation  or  special  engagement,  he  un- 
dertakes to  carry  something  which  it  is  not  his 
business  to  carry. 

New  York  Cent.  R,  Co.  v.  Loekwood,  84  U. 
8.  17  Wall.  377,  21  L.  ed.  639;  Honeyman  v. 
Oregon  A  C,  R  Co.  18  Or.  852,  57  Am.  Rep. 
20,  25  Am.  &  Eng.  R.  R.  Cas.  380. 

Walker,  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  had  the  benefit  under  pleas 
numbered  1  and  2  of  the  matters  set  up  by  the 
three  special  pleas,  the  demurrers  to  which 
were  sustained.  Such  being  the  case,  if  there 
was  error  in  sustaining  the  demurrers,  it  was 
error  without  injury  to  the  defendant,  and  does 
not  afford  ground  for  a  reversal  of  the  judg- 
ment. Louisville  A  N.  R.  Co.  v.  Davis,  91 
Ala.  487. 

The  appellee  was  a  passenger  on  the  appel- 
lant's train  from  Birmingham  to  Elliott,  a  sta- 
tion on  the  appellant's  line  of  road.    When  he 


be  responsible  for  Its  transportation  as  a  oommon 
carrier,  at  least  to  the  extent  that  its  agent  had 
notice  of  the  character  of  the  articles.  Texas  ft  P. 
R.  Co.  V.  Capps  (Tex.)  id  Am.  &  Eng.  R.  R.  Gas.  118. 

But  where  such  a  parcel  is  received  by  the  agent 
of  the  carrier,  at  its  destination,  and  hj  agreement 
with  the  haggage-man  there,  who  bad  no  knowl- 
edge of  its  contents,  is  allowed  to  remain  in  the 
carrier^B  baggage- room  until  the  passengers  shall 
re-embark  on  the  carrier^s  road,  the  liability,  while 
thus  in  the  possession  of  the  carrier,  is  only  that  of 
a  warehouseman.    IMd. 

A  passenger  carrier  having  engaged  to  transport 
trunks  for  a  passenger  as  his  baggage,  although 
knowing  their  contents  to  be  merchandise,  is  liable 
therefor,  as  an  insurer,  only,  for  a  reasonable  time 
after  their  arrival  at  their  destination.  A f  ter  such 
time  has  elapsed,  the  liability  is  only  that  of  a 
warehouseman.  Hoeger  v.  Chicago,  M.  &  Bt.  P.  R. 
Co.  63  Wis.  100,  68  Am.  Rep.  Zn, 

A  passenger,  who,  with  regular  baggage,  turns 
over  to  the  carrier  boxes  of  merchandise,  and  pajrs 
for  the  excess  of  weight  over  the  regular  baggage 
allowance,  the  general  character  of  the  shipment 
being  known  to  the  carrier,  can  recover  for  the 
boxes  of  merchandise  in  case  of  loss,  although  they 
did  not  contain  strictly  *' necessary  baggage." 
Hamburg  American  Packet  Co.  v.  Oattman,  127 

111.606. 

The  principle  to  be  extracted  from  the  cases  very 
dearly  excludes  merchandise,  as  such,  in  the  idea 
of  baggage  for  which  the  carrier  is  responsible,  and 
therefore,  unless  it  is  paid  for  otherwise  than  in  the 
price  of  the  paseenger^s  ticket,  the  carrier  is  not 
liable  for  its  loss  unless  caused  by  his  negligence. 
Smith  V.  Boston  &  M.  R.  Co.  44  N.  H.  8S6. 
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If  a  carrier  knowingly  receives  from  a  passenger 
articles  as  baggage,  which  are  not  properly  classed 
as  such,  either  with  or  without  extra  charge  there- 
for, it  will  be  liable  for  their  loss,  although  without 
its  fault.  Oakes  v.  Northern  Pac.  R.  Co.  12  L.  R.  A. 
318,  ao  Or.  aos;  Ross  v.  Missouri,  K.  A;  T.  R.  Co.  4  Mo. 
App.  582. 

The  same  rule  ie  applied  where,  from  the  payment 
for  extra  weight  and  other  circumstances,  the 
agent  had  reason  to  know  that  the  trunk  contained 
valuable  merchandise,  and  yet  checked  it  as  ordi- 
nary baggage.  Central  Trust  Co.  v.  Wabash,  St.  L. 
&  P.  H.  Co.  39  Fed.  Rep.  417. 

The  same  liability  attaches  to  the  transportation 
of  merchandise  of  a  passenger  along  with  his  bag- 
gage, for  which  he  pays  extra,  as  though  it  were 
properly  personal  baggage.  Glasco  v.  New  York 
Cent  R.  Co.  86  Barb.  657. 

If  the  carrier,  at  the  time  of  checking  a  trunk,  has 
notice  that  it  contains  merchandise  other  than  per- 
sonal baggage,  and  charges  the  passenger  extra 
therefor,  the  carrier  is  liable  as  a  carrier  of  freight. 
Sloman  v.  Great  Western  R.  Co.  67  N.  Y.  208;  Perley 
v.  New  York  Cent.  &  H.  R.  R.  Co.  66  N.  Y.  W4; 
MiUard  v.  Missouri,  K.  &  T.  R.  Co.  86  N.  Y.  441. 

In  the  Millard  Case,  wipreL,  it  was  held  that  sepa- 
rate actions  could  l>e  maintained  for  the  personal 
baggage  of  the  passenger,  and  for  the  merchandise, 
for  which  he  paid  extra. 

If  the  carrier  knows  that  the  paroel  offered  as 
baggage  by  a  passenger  contains  valuable  merchan- 
dise, and  accepts  the  same  upon  payment  for  extra 
baggage,  the  carrier  is  liable  for  its  loss  due  ro 
negligence  of  an  employ^.  Hellman  v.  HoUaday,  1 
Woolw.  865. 

In  Belfast  A  B.  R.  Co.  v.  Keys,  9  H.  L.  666,  a  pass- 
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boarded  the  train  he  went  into  a  second-class 
car,  carrying  his  dog  along  with  him.  When 
the  conductor  passed  through  the  train  col- 
lecting tickets  he  saw  the  dog,  and  then  told 
the  appellee  that  it  was  against  the  rules  of  the 
Company  to  carry  dogs  on  its  passenger  coaches 
and  that  he  would  have  to  put  the  dog  in  the 
baggage- car.  Thereupon  the  appellee  and  a 
brakeinan  took  the  dog  into  the  baggage-car, 
and  delivered  it  to  the  baggage-master.  The 
appellee  testified,  without  contradiction,  that 
he  told  the  baggage -master  to  put  the  dog  off 
at  Elliott,  and  also  that  he  told  him  that  he 
would  not  pay  him  any  money  for  the  dog. 
When  the  train  arrived  at  Elliott,  the  baggage- 
master  refused  to  deliver  the  dog,  unless  the 
appellee  would  pay  him  a  fee  of  twenty-five 
cents.  The  appellee  declining  to  make  this 
payment,  the  dog  was  carried  to  Memphis, 
and  was  lost.  The  appellee  afterwards  of- 
fered to  pay  what  was  due  on  the  do^,  but  did 
not  renew  such  offer  after  he  was  mformed 
that  the  dog  was  lost.  There  is  no  evidence  to 
show  that  when  the  appellee  delivered  the  dog 
to  the  baggage-master  he  had  knowledge  or 
notice  of  the  rule  under  which  the  appellant 
seeks  to  relieve  itself  of  responsibility.  The 
conductor  was  acting  within  the  apparent 
scope  of  his  authority  when  he  gave  directions 
as  to  the  disposition  to  be  made  of  the  dog. 
When  the  bag^ge- master  received  the  dog, 
there  was  nothing  to  indicate  that  he  was  act- 
ing in  his  own  behalf,  rather  than  as  an  em- 
ploy 6  of  the  appellant  and  for  it.  It  does  not 
appear  that  the  appellee  was  in  any  way  made 
to  understand  that  in  reference  to  the  carriage 


and  custody  of  the  dog  he  was  to  look  to  the 
baggage-master  individually,  and  not  to  the 
Railroad  Company.  He  was  not  informed 
that  the  Company  was  unwilling  to  transport 
the  dog  or  to  become  responsible  for  it.  He 
was  simply  told  to  leave  the  dog  in  another 
part  of  the  train,  and  with  the  person  in  charge 
of  the  baggage.  He  was  not  presumed  to 
know  the  rules  of  the  company  as  to  the  kinds 
of  property  it  would  receive  for  transportation. 
It  does  not  even  appear  in  this  case  that  the 
rule  relied  on  was  posted  in  the  depot  or  in  any 
other  public  place  at  the  station  where  the  ap- 
pellee was  received  as  a  passenger.  The  rule 
itself  shows  that  it  was  the  duty  of  the  defend- 
ant's employ^  to  give  notice  to  the  owners  of 
dogs  of  the  conditions  upon  which  they  would 
be  carried  by  the  Railroad  Company,  and,  if 
the  owners  were  unwilling  to  accept  such  con- 
ditions, to  refer  them  to  the  express  company. 
In  the  present  case  the  conductor  permitted 
the  dog  to  remain  on  the  train,  and  had  it  put 
in  the  baggage-car,  and  neither  he  nor  the 
baggage-master  intimated  to  the  appellee  that 
the  Company  was  unwilling  to  carry  the  dog 
or  to  become  responsible  therefor.  It  affirma- 
tively appears  that  the  appellee  did  not  know 
of  the  rule  in  question.  He  was  entitled  to  rely 
upon  and  to  follow  the  instructions  given  by 
the  conductor.  JSouth  db  North  Ala.  E.  Co.  v. 
Hufman,  76  Ala.  492,  52  Am.  Rep.  849;  Jones 
V.  GiJicinnati,  8.  A  M,  R.  Co.  89  Ala.  876; 
Lake  Shore  A  M.  ti.  R.  Co.  v.  Ronenziceig^  118 
Pa.  519,  4  Cent.  Rep.  712. 

A  rule  of  which  the  passenger  has  no  notice 
cannot    have   effect  to   relieve    the  railroad 


enerer,  contrary  to  the  rules  of  carrier,  and.  In  order 
to  avoid  the  payment  of  extra  toll,  took  merchan- 
dise with  him  into  the  carrlaj^,  which  was  after- 
wards removed  by  the  firuard  to  the  luarerafire  van,— 
held,  that  in  case  of  its  loss,  there  could  be  no 
recovery  against  the  carrier. 

Where,  after  the  cameras  ticket-agent  had  re- 
fused to  sell  a  passenger  tickets  for  the  transpor- 
tation of  his  dogs,  the  baggage-man  on  the  train, 
as  a  matter  of  accommodation  and  for  a  fee,  agreed 
to  take  charge  of  them  after  telling  thepassenerer, 
*'  You  know  the  rules  about  dogs,"  the  carrier  is 
not  liable  as  a  common  carrier  for  tbe  loss  of  one 
of  the  dogs.  HoDcyman  v.  Oregon  d;  C.  R.  Co.  13 
Or.  852,  57  Am.  Rep.  20. 

In  Gantling  v.  Hannibal  &  St.  J.  R.  Ck>.,  64  Mo. 
385),  14  Am.  Rep.  476,  a  passenger  took  a  dog  with 
him  Into  the  coach,  but  was  required  by  the  brake- 
man  to  put  the  dog  in  the  baggage-car,  the  plaintiff 
paying  the  baggage-man  for  1  ts  transportation.  A 
rule  of  the  carrier,  of  wliloh  the  plaintiff  had  no 
notice,  provided:  **ijlve  animals  are  allowed  as 
l>aggageman*8  perquisites."  The  dog  was  lost,  by 
being  delivered  by  the  baggageman  to  the  wrong 
person;  it  was  held  that  tbe  plaintiff  could  recover 
from  the  carrier  the  value  of  the  dog. 

Goods  and  samples,  constituting  a  commercial 
traveler's  outfit,  are  to  t)e  considered  personal  bag- 
gajre,  where  tbe  carrier  and  passenger  contracted 
with  a  full  understanding  of  the  nature  of  the 
property,  and  that  it  did  not  consist  of  ordinary 
wearing  apparel  and  things  carried  for  use  on  a 
journey.  Dixon  v.  Richelieu  Nav.  Go.  15  Ont.  App. 
Rep.  647,  89  Am.  &  Eng.  R.  R.  Gas.  425. 

A  passenger  who,  without  notice  to  the  carrier, 
has  a  trunk  containing  valuable  merchandise 
checked,  about  which  there  is  nothing  to  indicate 
that  it  contams  other  than  ordinary  baggage,  can, 
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in  case  of  its  loss,  hold  the  carrier  to  no  greater  lia- 
bility than  that  of  a  gratuitous  bailee,  that  is  for 
gross  neglect.  Michigan  Cent.  R.  Ck>.  v.  Carrow,  78 
111.  848, 24  Am.  Rep.  SIS;  Ailing  v.  Boston  &  A.  R.  Ck>> 
126  Mass.  121, 80  Am.  Rep.  607;  Haines  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  29  Minn.  160,  43  Am.  Rep.  199; 
Pennsylvania  Co.  v.  Miller,  85  Ohio  8t.  541,  35  Am. 
Rep.  620;  Smith  v.  Boston  &  M.  R.  Co.  44  N.  H.  825. 

A  carrier  receiving  for  transportation  a  trunk  of 
a  passenger  after  be  has  started,  is  chargeable 
with  the  duties  and  liabilities  of  a  common  carrier 
with  the  right  to  charge  a  reasonable  compensation 
therefor.  Graffam  v.  Boston  &  M.  R.  Co.  67  Me.  284; 
Wilson  V.  Grand  Trunk  R.  Co.  66  Me.  60, 96  Am. 
Dec.  435. 

In  Hudston  v.  Midland  R.  Co.,  L.  R.  4  Q.  B.  866,  it 
was  held  that  the  carrier  need  not  carry  free  for  a 
passenger  a  spring  rocking  horse,  although  weigh- 
ing less  than  the  limit  of  '^ordinary  luggage"  al- 
lowed, and  intended  for  use  in  passenirer^s  family. 

An  agreement  to  carry  a  passenger^s  merchan- 
dise as  baggage  cannot  be  proved,  or  the  responsi- 
bility of  a  common  carrier  thereof  created,  by 
mere  evidence  of  a  custom  of  passengers  to  take 
packages  with  them,  or  by  evidence  that  the  pack- 
age was  of  such  form  that  the  baggage-man  might 
infer  that  it  contained  merchandise  and  not  per- 
sonal baggage.  Blumantle  v.  Fitchburg  R.  Co.  127 
Mass.  322,  84  Am.  Rep.  876;  Ailing  v.  Boston  &  A.  R. 
Co.  126  Mass.  121,80  Am.  Rep.  667;  Smith  v.  Boston 
&  M.  R.  Co.  44  N.  H.  825. 

In  Cahill  V.  London  &  N.  W.  R.  Co.,  10  G.  B.  N.  8. 
154,  afBrmed  in  13  C.  B.  N.  8.  818,  it  was  held  that 
the  fact  that  a  package  bore  the  semblance  of  a 
package  of  merchandise  and  was  marked  ^*glass** 
was  net  sufficient  notice  to  charge  the  carrier  with 
having  undertaken  to  carry  such  merchandise  as 
personal  luggage.  J.  G.  G. 
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company  of  responsibility  for  an  article  ac- 
cepted for  carriage  by  an  employ^  who  is  in- 
trusted with  the  ^uty  of  receiving  and  taking 
charge  of  goods  for  transportation,  and  who 
accepts  the  article  in  question  apparently  in 
the  course  of  his  employment  and  on  behalf 
of  the  principal.  The  conductor  and  the  bag- 
gage-master could  be  treated  by  a  person  hav- 
ing dealings  with  the  defendant  as  having  all 
the  ordinary  powers  incident  to  their  respective 
positions  except  so  far  as  restrictions  are  im- 
posed upon  their  authority  which  are  known 
or  ought  to  be  known,  to  the  person  dealing 
with  them.  In  transacting  the  business  in- 
trusted to  them,  within  the  usual  and  ordinary 
scope  of  such  business,  they  act  within  the 
extent  of  their  authority;  and  the  principal  is 
bound,  provided  the  partv  dealing  with  them 
acts  in  good  faith,  and  without  notice  of  any 
restrictions  or  limitations  upon  their  authority, 
(Wheeler  v.  McOuire,  86  Ala.  398,  2  L.  R  A. 
808;  LauiwiUe  Coffin  Co,  v.  ^akea,  78  Ala. 
872;)  and  the  principal  is  responsible  for  the 
act  of  the  agent  when  done  within  the  appar- 
ent scope  ofhis  authority,  thouffh  in  violation 
of  a  rule  or  instruction  of  the  pnncipal,  which 
was  unknown  to  the  person  aealing  with  the 
agent.  OiUiam  v.  8out?t  db  North  Ala,  R,  Co. 
70  Ala.  268. 
In  the  present  case,   the  baggage-master, 


when  he  received  the  dog,  was  engaged  in  the 
particular  business  with  which  he  was  intrusted 
by  the  defendant.  The  plaintiff  was  entitled 
to  suppose  that  he  was  dealing  with  the  de- 
fendant through  its  regularly  a^redited  agent 
in  that  department  of  its  business.  If  the  de- 
fendant was  unwilling  to  receive  or  to  become 
responsible  for  the  dog,  the  plaintiff  should 
have  been  informed  to  this  effect  by  the  agent. 
No  such  information  having  been  given,  and 
the  rule  now  set  up  being  unknown  to  the 
plaintiff  when  his  do^  was  received  without 
objection,  he  was  entitled  to  look  to  the  de- 
fendant for  its  carriage  and  proper  delivery; 
and  as  the  dog  was  lost  and  was  not  accounted 
for,  the  defendant  was  liable  on  the  undisputed 
facts  shown  by  the  evidence.  The  plain  con- 
clusion from  the  evidence  is  that  the  dog  was 
lost  in  consequence  of  the  negligence  of  the 
haggage-master;  and,  in  the  circumstances  de- 
veloped by  the  proof,  the  defendant  could  not 
shift  the  liability  from  itself  to  the  baggage- 
master  individusJly.  Cantling  v.  Banntoafdt 
81.  J,  R.  Co.  64  Mo.  385,  14  Am.  Rep.  476; 
Minter  v.  I\ieifle  R.  Co.  41  Mo.  608;  Bishop, 
Non-cont.  Law,  §  1157. 

The  affirmative  charge  in  favor  of  the  plain- 
tiff was  properly  given. 

A'^rmed. 
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1.  The  BMre  adoption  bjr  a  roUf^oiui 
•oeietgr  of  a  roviied  oonflSMdon  of  Ikith 

whloh  is  not  aotagonistlo  to  the  old  one  In  foroe, 
when  property  was  irranted  in  trust  for  the  main- 
tenance of  a  nieetincr  house  for  the  society,  does 
not  constitute  saoh  a  conversion  or  abuse  of  the 
trust  as  to  call  for  the  Interposition  of  equity  to 
prevent  it. 

8.  A  provlflioii  of  a  ehiireh  constitution 
that  no  ehan^  shall  be  made  in  it  or  in 

the  confeasion  of  faith  unless  upon  request  of 
two  thirds  of  the  whole  society  means  two  thirds 
of  the  legal  votes  cast  upon  the  question,  and  not 
two  thirds  of  the  actual  number  of  members. 

8.  The  deeiaion  of  the  legtJIy  consti- 
tuted ecclesiastical  tribunal*  having^ 
Jurisdiction  of  the  matter,  that  a  proposed  re- 
vised confession  of  faith  and  amended  constitu- 
tion, the  question  of  the  adoption  of  which  had 
been  submitted  to  a  vote  of  the  society,  has  be- 
come the  fundamental  belief  and  constitution  of 
the  society  Is  bindingr  upon  the  civil  courts. 

4.  Members  of  a  relifpious  society  who 
adhere  to  a  revised  contession  of  Ikith 

and  an  amended  constitution  reg-ularly  adopted, 
which  have  been  declared  by  the  legally  con- 
stituted ecclesiastical  tribunal  to  be  the  funda* 
mental  belief  and  constitution  of  the  society, 

NOTB.— For  notes  on  the  relation  of  civil  courts 
to  churches,  see  Finley  v.  Brent  (Va.)  11  L.  R.  A. 
214;  Mt.  Zion  Baptist  Church  v.  Whitmore  (Iowa) 
IB  L.  R.  A.  19R. 
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constitute  such  society  and  are  entitled  to  hold 
property  belonging  to  it;  and  those  who  refuse 
to  aooeptlsuoh  changes  are  seoeders. 

5.  A  prohibition  in  the  constitntion  of  a 
reli|^ous  sodetjr  of  a  chan^  in  its  con* 
ftieslon  of  Ikith  will  not  prevent  the  submis- 
sion to  the  vote  of  the  society  of  propositions  to 
make  such  change  and  to  amend  the  constitution 
so  as  to  allow  it  to  be  made,  at  the  same  time. 

(November  0,1801.) 

APPEAL  by  defendants  from  a  judjpnent  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover possession  of,  and  (luiet  title  to,  certain 
real  estate,  and  to  enjoin  defendants  from  ex- 
ercising control  over  a  meeting  house  situated 
thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meesre.  Thomas  J.  Study  and  WiUian 
Lawrence  for  appellants. 

Meeare.  John  F.  Kibbey, '  John  Hc- 
Hahan  and  Louis  B«  OunUe  for  appellee. 

Coffey*  Ch.  J,,  delivered  the  opinion  of 
the  court : 

This  was  an  action  by  the  appellees,  in 
the  Wayne  Circuit  Court,  against  the  appel- 
lants to  recover  the  possession  of  the  real 
estate  described  in  the  complaint,  to  auiet 
title  thereto,  and  to  enjoin  the  appellants 
from  exercising  any  control  over  the  meeting 
house  situated  thereon.  Upon  issues  formed 
the  cause  was,  by  a^^reement,  submitted  to  the 
court  for  trial,  with  a  proper  request  for  a 
special  finding  of  the  facts  proven,  with  the 
court's  conclusions  of  law  thereon. 
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Ab  the  nature*  of  the  coDtroversy  between 
the  parties  fully  appears  bv  the  special  find- 
ing of  the  facts  filed  by  the  court,  we  need 
mot  refer  to  the  pleadings  in  the  cause.  It 
jippears  from  the  special  findings,  among 
other  things,  that.at  the  time  this  action  was 
brought,  the  Church  of  the  United  Brethren 
in  Christ  was  an  organized  religious  society 
in  the  United  States,  having  official  bodies 
for  the  government  of  the  Church,  its  mem- 
bers, congregations  and  officers,  each  being 
•clothed  with  certain  powers  as  follows. 

First.  The  official  board  of  each  congre- 
gation, which  meets  monthly  and  transacts 
the  business  of  the  congregations.  It  consists 
•of  the  recognized  preachers,  exhorters, 
leaders,  stewards,  trustees  and  Sunday-school 
superintendents  who  reside  within  the  bounds 
of  the  congregation,  or  hold  membership 
therein. 

Second.  The  quarterly  conference,  com- 
posed of  the  presiding  elder  of  the  district, 
«nd  the  preacher  in  charge,  and  recoimized 
preachers,  exhorters,  class  leaders  and^stew- 
4irds,  trustees  and  Sunday-school  superin- 
tendents, who  reside  within  the  district  or 
hold  membership  therein.  It  meets  quarterly, 
And  among  other  things  appoints  trustees  of 
the  meeting  houses,  who  hold  during  the 
pleasure  of  the  quarterly  conference. 

Third.  The  annual  conference,  which 
meets  yearly,  is  composed  of  the  elders  and 
licentiate  preachers  who  have  been  received 
by  the  annual  conference  in  each  district. 
And  is  presided  over  by  a  bishop  of  the  church. 

Fourth.  The  general  conference,  which 
meets  every  four  years,  composed  of  elders, 
elected  by  the  church  members  in  every  con- 
ference district  throughout  the  society. 

The  official  board  is  subordinate  to  the 
quarterly  conference,  the  quarterly  con- 
ference to  the  annual  conference,  and  the 
4mnual  to  the  general  conference,  the  last 
being  the  highest  legislative  and  judicial 
body  of  the  cfiurcb. 

Some  time  prior  to  the  year  1800,  the 
Church  of  the  United  Brethren  in  Christ  was 
organized  as  a  religious  society.  No  general 
oonference  of  the  Church  was  held  until  1815, 
when,  on  the  6th  of  June  of  that  year,  the 
first  general  conference  was  held  at  Mt. 
Pleasant,  in  Pennsylvania,  in  pursuance  of 
:h  call  which  had  before  that  time  been  made. 
This  conference  formulated  a  discipline, 
which  contained  the  rules  and  doctrine,  or 
•confession  of  faith,  of  the  Church.  Some 
chanffes  in  the  phraseology  of  the  last  clause 
of  UiTs  confession  of  faith  were  made  by  the 
<}eneral  Conference  of  the  Church  of  1819, 
1825,  1888,  1837,  1841,  and  1857,  and  in  1885 
the  confession  of  faith  was  as  follows : 

Old  Confession  of  Faith. 

In  the  name  of  Ood  we  declare  and  confess 
l)efore  all  men,  that  we  believe  in  the  only 
true  God,  the  Father,  the  Son  and  the  Holy 
Ghost ;  that  these  three  are  one — ^the  Father  in 
the  Son,  the  Son  in  the  Father,  and  the  Holy 
Ghost  equal  in  essence  or  being  with  both ; 
that  this  triune  God  created  the  heavens  and 
the  earth,  and  all  that  in  them  is,  visible  as 
well  as  invisible ;  and  furthermore  sustains, 
governs,  protects  and  supports  the  same. 
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We  believe  in  Jesus  Christ;  that  he  is 
very  God  and  man ;  that  he  became  incarnate 
by  the  power  of  the  Holy  Ghost  in  the  Virgin 
Mar^,  and  was  bom  of  her;  that  he  is  the 
Savior  and  Mediator  of  the  whole  human 
race,  if  they  with  full  faith  in  Him  accept 
the  grace  proffered  in  Jesus ;  that  this  Jesus 
suffered  and  died  on  the  Cross  for  us,  was 
buried,  arose  again  on  the  Third  day,  as- 
cended into  Heaven  and  sitteth  on  the  right 
band  of  God,  to  intercede  foV  us,  and  that  He 
shall  come  asrain  at  the  last  day  to  judge 
the  quick  and  the  dead. 

We  believe  in  the  Holy  Ghost ;  that  He  is 
equal  in  being  with  the  Father  and  the  Son, 
and  that  He  comforts  the  faithful  and  guides 
them  unto  all  truth. 

We  believe  in  a  holy  Christian  Church, 
the  communion  of  saints,  the  resurrection  of 
the  body  and  life  everlasting. 

We  believe  that  the  Holy  Bible,  Old  and 
New  Testaments,  is  the  Word  of  God :  that 
it  contains  the  only  true  way  to  our  salvation ;  ^ 
that  every  true  Christian  is  bound  to  ac- 
knowledge and  receive  it  with  the  influence 
of  the  spirit  of  God,  as  the  only  rule  and 
guide ;  and  that  without  faith  in  Jesus  Christ, 
true  repentance,  forgiveness  of  sin  and 
following  after  Christ,  no  one  can  be  a  true 
Christian. 

We  also  believe  that  what  is  contained  in 
the  Holy  Scriptures,  to  wit :  the  fall  in  Adam 
and  redemption  through  Jesus  Christ,  shall 
be  preached  throughout  the  world. 

We  believe  that  the  ordinances,  viz.  :  bap- 
tism and  the  remembrance  of  the  sufferings 
and  death  of  our  Lord  Jesus  Christ,  are  to 
be  in  use  and  practiced  by  all  Christian 
societies:  and  that  it  is  incumbent  on  all 
the  children  of  God  particularly  to  practice 
them ;  but  the  manner  in  which  ought  always 
to  be  left  to  the  judgment  and  understanding 
of  every  individual.  Also  the  example  of 
washing  feet  is  left  to  the  judgment  of  every- 
one, to  practice  or  not ;  but  it  Is  not  becoming 
of  any  of  our  preachers  or  members  to  traduce 
any  of  their  brethren  whose  judgment  and 
understanding  in  these  respects  is  different 
from  their  own,  either  in  public  or  private. 
Whosoever  shall  make  himself  guilty  in  this 
respect  shall  be  considered  a  traducer  of  his 
brethren,  and  shall  be  answerable  for  the 
same. 

This  Confession  of  Faith  was  never  sub- 
mitted for  ratification  or  adoption  to  a  vote 
of  the  members  of  the  Church,  but  became 
the  confession  of  faith  and  doctrine  of  the 
Church  by  reason  of  its  adoption  by  the 
delegates  to  this  general  conference,  and  as 
such  it  remained  until  the  meeting  of  the 
flreneral  conference  held  in  May,  1889. 

A  general  conference  met  in  Pickaway 
County,  Ohio,  on  the  10th  day  of  May,  1841. 
This  conference  did  not  ratify  the  consti- 
tution adopted  by  the  preceding  general  con- 
ference, but  adopted  another  constitution. 
A  motion  was  made  in  the  conference  that  a 
constitution  for  the  better  government  of  the 
Church  be  adopted.  On  Sie  following  day 
the  motion  for  a  constitution  was  called  up, 
a  spirited  discussion  ensued,  the  vote  was 
taken  and  carried  in  favor  of  a  constitution. 
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yeas  15,  nays  7.  On  motion  a  committee  of 
nine,  one  from  each  conference  district — was 
appointed  to  draft  a  constitution.  This  com- 
mittee reported  a  constitution,  which  was 
read  twice,  and  laid  upon  the  table  until  the 
following  morning,  when  it  was  read  a  third 
time  by  sections  and  adopted.  This  consti- 
tution was  as  follows: 

Constitution  of  1841. 

We,  the  members  of  the  Church  of  the 
United  Brethren  in  Christ,  in  the  name  of 
God  do,  for  the  perfecting  of  the  saints  for 
the  work  of  the  ministry,  for  the  edifying 
of  the  body  of  Christ,  as  well  as  to  produce 
and  secure  a  uniform  mode  of  action,  in 
faith  and  practice,  also,  to  define  the  powers 
and  the  business  of  quarterly,  annual  and 
general  conferences,  as  recognized  by  this 
Church,  ordain  the  following  Articles  of 
Constitution : 

Article  I. 

"»  f 

Sec.     1.     All  ecclesiastical    power  herein 

granted,  to  make  or  repeal  any  rule  of  dis- 
cipline, is  vested  in  a  fi^eneral  conference, 
which  shall  consist  of  elders,  elected  by  the 
members  in  every  conference  district  through- 
out the  society ;  provided,  however,  such 
elders  shall  have  stood  in  that  capacity  three 
years,  in  the  conference  district  to  which  they 
belong. 

Sec.  2.  General  conference  is  to  be  held 
every  four  years,  the  bishops  to  be  consid- 
ered members  and  presiding  officers. 

Sec.  3.  Each  annual  conference  shall 
place  before  the  society  the  names  of  all  the 
elders  eligible  to  membership  in  the  general 
conference. 

Akticlk  II. 

Sec.  1.  The  general  conference  shall  de- 
fine the  boundaries  of  the  annual  conferences. 

Sec.  2.  The  general  conferences  shall, 
at  every  session,  elect  bishops  from  among 
the  elders  throughout  the  Church,  who  have 
stood  six  years  in  that  capacity. 

Sec.  3.  The  business  of  each  annual  con- 
ference shall  be  done  strictly  according  to 
discipline ;  and  any  annual  conference  acting 
contrary  thereunto  shall,  by  impeachment, 
be  tried  by  the  general  conference. 

Sec.  4.  No  rule  or  ordinance  shall  at  any 
time  be  passed,  to  change  or  do  away  the 
confession  of  faith  as  it  now  stands,  nor  to 
destroy  the  itinerant  plan. 

Sec.  5.  There  shall  no  rule  be  adopted 
that  will  infringe  upon  the  rights  of  any  as  it 
relates  to  the  mode  of  baptism,  the  sacrament 
of  the  Lord's  supper,  or  the  washing  of  feet. 

Sec.  6.  There  shall  be  no  rule  made  that 
will  deprive  local  preachers  of  their  votes  in 
the  annual  conferences,  to  which  they  sever- 
ally belong. 

Sec.  7.  There  shall  be  no  connection 
with  secret  combinations,  not  shall  in- 
voluntary servitude  be  tolerated  in  any  way. 

Sec.  o.  The  right  of  appeal  shall  be  in- 
violate. 

Article  III. 

The  right,  title,  interest  and  claim  of  all 
property,    whether   consisting    in    lots    of 
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ground,  meeting  houses,  legacies,  bequests 
or  donations  of  any  kind,  obtained  by  pur- 
chase or  otherwise,  by  any  person  or  persons, 
for  the  use,  benefit,  and  behoof  of  the  Church, 
of  the  United  Brethren  in  Christ,  is  hereby 
fully  recognized,  and  held  to  be  the  property 
of  the  Church  aforesaid. 

Article  IV. 

There  shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  request  of  two 
thirds  of  the  whole  societv. 

This  constitution,  together  with  the  con- 
fession of  faith,  which  had  before  that  tim& 
been  adopted,  was  printed  as  the  constitution, 
and  confession  of  faith  of  the  Church,  in  the^ 
discipline  of  that  year,  and  in  each  suc- 
ceeding discipline  every  four  years  up  to  the 
year  18S9.  This  constitution  was  never  sub- 
mitted to  the  members  of  the  Church  for  their 
approval  or  disapproval,  but  went  into  force 
immediately  by  virtue  of  its  adoption  by 
said  general  conference,  and  thus  became  the 
organic  law  of  the  Church,  and  so  remained 
until  May  13.  1889. 

General  conferences  of  the  church  were  held 
every  four  years  from  1841  up  to  and  in- 
cluding the  year  1889,  when  the  last  one 
prior  to  this  suit  was  held.  On  the  8th  day 
of  January,  1849.  one  John  Brown  was  the 
owner  in  fee  simple  of  the  land  in  controversy 
in  this  suit,  and  on  that  day  he  executed  & 
deed  of  conveyance  for  said  real  estate,  do- 
nating, giving  and  granting  to  Andrew 
Nicholson,  Blias  Lamb,  Nathan  Wilson  and 
Jesse  W.  Brooks,  trustees,  and  to  their  suc- 
cessors in  office,  in  trust  for  the  Church  of 
the  United  Brethren  in  Christ,  to  have  and 
to  hold,  the  west  half  of  said  real  estate  for- 
ever, without  any  exception  whatever,  and 
the  east  half  thereof  ** as  long  as  said  society, 
or  the  citizens  of  the  neighborhood,  may 
continue  to  use  the  meeting  house  as  a  house 
of  religious  worship  for  the  use  of  the  mem- 
bers or  the  society  of  the  United  Brethren 
Church  in  the  United  States,  according  to 
the  rules  and  discipline  which  from  time  to 
time  may  be  agreed  upon  and  adopted  by 
the  Church  at  their  general  conferences  in 
the  United  States,  and  in  further  trust  and 
confidence  that  they  should  at  all  times  for- 
ever thereafter  permit  such  ministers  and 
preachers  belonging  to  the  said  Church  as. 
should  from  time  to  time  be  duly  authorized 
by  the  said  general  conferences  to  preach  and 
expound  Gkjd's  holy  word  therein.     .     .     . 

At  the  date  of  this  deed  there  was,  and 
ever  since  has  been,  a  meeting  house  on  said 
land,  used  for  the  purpose  of  religious  wor- 
ship by  a  congregation  of  members  of  the 
Church  of  the  United  Brethren  in  Christ. 
It  is  known  as  "  Sugar  Grove  Church"  and 
is  under  the  jurisdiction  and  control  of  the 
general  conference  of  the  Church  of  the 
United  Brethren  in  Christ.  The  legal  title 
to  said  real  estate  has  been  held  and  owned 
by  the  trustees  mentioned  in  said  deed,  and 
their  successors  in  office  duly  elected  and 
appointed  from  the  date  of  said  deed  to  the 
date  of  the  bringing  of  this  suit. 

A  regular  general  conference  of  the  Churchi 
was  held  at  Fostoria,  Ohio,  in  May,  1885, 
composed  of  delegates  duly  and  regularly 
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chosen  under  the  rules  and  regulations  of  the 
Church  provided    therefor.    At    this   con- 
ference, on  the  second  day,  a  committee  on 
revision,   consisting  of    thirteen    members, 
known  and  designated  as  "  Committee  No.  6, " 
was  appointed,   to  whom  were  referred  the 
confession  of  faith,  constitution  and  section 
8  of  chapter  10  of  the  discipline.     At  a  later 
day  in  the  conference  this  committee  made  a 
report,  in  which  it  was  resolved  that  a  church 
commission,  composed  of  twenty-seven  per- 
sons, be  authorized   and  established,    con- 
sistinii:  of  the  bishops  of  the  Church,  and 
ministers  and  laymen,  appointed  and  elected 
by  that  general  conference,  an  equal  number 
from  each  bishop's  district, — except  that  the 
pacific  district  &ould  have  two  members  be- 
sides its  bishop ;  that  the  duties  and  powers 
of  this  commission  should  be  to  consider  the 
present  confession  of  faith  and  constitution 
of  the  Church,  and  prepare  such  a  form  of 
belief,  and  such  amended  fundamental  rules 
for  the  government  of  the  Church  as  will, 
in  their  judgment,  be  best  adapted  to  secure 
its  growth  and   efficiency  in  the  work  of 
evangelizing    the    world.     Provided,    first, 
that  the  commission  shall  preserve  unchanged 
in  substance  the  present  confession  of  faith 
80  far  as  it  is  clear.     Second,  that  it  shall 
also  retain  the  present  itinerant  plan.    Third, 
that  it  shall  keep  safe  the  general  usages  and 
distinctive  principles  of  the  Church  on  all 
great  moral  reforms  as  sustained  by  the  Word 
of  God  in  so  far  as  the  province  of  their  work 
may   touch   them.    The   report  further  pro- 
vided that  a  majority  vote  of  the  commission 
should  be  necessary  for  the  adoption  of  a  con- 
fession of  faith  and  constitution  for  sub- 
mission to  the  members  of  the  Church  ;  that 
the  commission  should  meet  at  such  time  and 
place  as  the  board  of  bishops  might  appoint, 
and  was  excepted  to  complete  its  work  by 
January  1,1886;  that  the  commission  should 
adopt,   and  cause  to  be  executed,  a  plan  by 
which  the  proposed  confession  of  faith  and 
constitution  might  receive  the  largest  possi- 
ble attention  and  expression  of  approval  or 
disapproval  by  the  people  of  the  Church, 
including    all     necessary    ref^ulations    for 
taking,    counting,  and  reporting  the  vote; 
and  that  when  the  result  of  the  vote  of  the 
Church  showed  that  two  thirds  of  all  the 
votes  cast  had  been  given  in  approval  of  the 
proposed  confession  of  faith  and  constitution 
It  should  be  the  duty  of  the  bishops  to  pub- 
lish and   proclaim  said  result  through  the 
official  organs  of  the  Church  :  whereupon  the 
confession  of  faith  and  constitution,  thus  rati- 
fied and  adopted,  should  become  the  funda- 
mental belief  and  organic  law  of  the  church. 
And  providing  further  that  the  adoption  of 
the  constitution  aforesaid  should  in  no  way 
a£fect  any  legislation  of  that  general  confer- 
ence of  the  quadrennial. 

This  report  was  signed  by  eleven  of  the 
thirteen  members  of  the  committee,  and  there 
was  also  a  report  signed  by  the  same  members 
of  the  committee  recommending  a  law  on  the 
subject  of  secret  combinations  to  take  the 
place  of  section  8  of  chapter  10  of  the  dis- 
cipline on  that  subject.  A  minority  of  the 
committee,  consist] n>ir  of  two  members,  joined 
in  a  minority  report  denying  the  authority 
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of  the  general  conference  to  alter  or  amend 
the  constitution  of  the  Church  without  first 
securing  the  consent  of  the  members  of 
Church  by  a  two -thirds  vote.  The  majority 
report  was  adopted  by  the  conference,  and  oq 
a  subsequent  day  of  the  conference  the  mem- 
bers of  the  church  commission  were  chosen, 
as  provided  for  in  the  report. 

In  pursuance  of  this  action  of  the  general 
conference,  this  church  commission  so  chosen 
met  in  Dayton,  Ohio,  on  the  17th  day  of 
November,  1885,  and  formulated  a  confession 
of  faith  and  amended  constitution,  to  be 
submitted  to  the  members  of  the  Church  for 
their  approval  or  rejection,  said  revised 
confession  of  faith  ana  constitution  being  as 
follows : 

Rbvised  Confession  or  Faith. 

In  the  name  of  God  we  declare  and  con- 
fess before  all  men  the  following  articles  of 
our  belief: 

Articlk  I. 

Of  God  and  the  Holy  Trinity. 

We  believe  in  the  only  true  God,  the 
Father,  the  Son  and  the  Holy  Ghost;  that 
these  three  are  one — the  Father  in  the  Son, 
the  Son  in  the  Father,  and  the  Holy  Ghost 
equal  in  essence  or  being  with  the  Father 
and  the  Son. 

Article  II. 

Of  Creation  and  Providence. 

We  believe  this  triune  God  created  the 
heavens  and  the  earth,  and  all  that  in  them 
is,  visible  and  invisible ;  that  He  sustains, 
protects  and  governs  these  with  gracioua 
regard  for  the  welfare  of  man,  to  the  glory 
of  His  name. 

Article  III. 

Of  Jesus  Christ. 

We  believe  in  Jesus  Christ;  that  He  is 
very  God  and  man  ;  that  He  became  incarnate 
by  the  power  of  the  Holy  Ghost  and  was 
born  of  the  Virgin  Mary ;  that  He  is  the 
Savior  and  Mediator  of  the  whole  human 
race,  if  they  with  full  faith  accept  the  jgrace 
proffered  in  Jesus ;  that  this  Jesus  suffered 
and  died  on  the  cross  for  us,  was  buried, 
rose  again  on  the  third  da^,  ascended  into 
Heaven,  and  sitteth  on  the  right  hand  of  God 
to  intercede  for  us,  and  that  He  will  come 
again  at  the  last  day  to  judge  the  living  and 
the  dead. 

Article  IV. 

Of  the  Holy  Ghost. 

We  believe  in  the  Holy  Ghost ;  that  He  is 
equal  in  being  with  the  Father  and  the  Son  ; 
that  He  convinces  the  world  of  sin,  of 
righteousness,  and  of  judgment;  that  He 
comforts  the  faithful  and  guides  them  into 
all  truth. 

Article  V. 

Of  the  Holy  Scriptures. 

We  believe  that  the  Holy  Bible,  Old  and 
New  Testaments,  is  the  Word  of  God  :  that 
it  reveals  the  only  true  way  to  our  salvation ; 
that  every  true  Christian  is  bound  to  ac- 
knowledge and  receive  it  by  the  help  of  the 
spirit  of  God  as  the  only  rule  and  guide  iik 
faith  and  practice. 
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Article  VI. 

Of  the  Church. 

We  believe  in  a  Holy  Christian  Church, 
composed  of  true  believers,  in  which  the 
wora  of  Qod  is  preached  by  men  divinely 
•called,  and  the  ordinances  are  duly  adminlB- 
tered ;  that  this  divine  institution  is  for  the 
maintenance  of  worship,  for  the  edification 
•of  believers  and  the  conversion  of  the  world 
to  Christ. 

Article  VII. 

Of  the  Sacraments. 

We  believe  that  the  Sacraments,  baptism 
^and  the  Lord's  Supper,  are  to  be  used  in  the 
Church,  and  should  be  practiced  by  all 
Ohristians ;  but  the  mode  oi  baptism  and  the 
manner  of  observing  the  Lord's  Supper  are 
always  to  be  left  to  the  ludnnent  and  under- 
standing of  each  individual.  Also,  the  bap- 
tism of  children  shall  be  left  to  the  Judgment 
•of  believing  parents. 

The  example  of  the  washing  of  feet  is  to 
be  left  to  the  judgment  of  each  one,  to  prac- 
tice or  not. 

Article  VIII. 

•    Of  Depravity. 

We  believe  that  man  is  fallen  from  orig- 
inal righteousness,  and,  apart  from  the  grace 
•of  our  Lord  Jesus  Christ,  is  not  only  entirely 
destitute  of  holiness,  but  is  inclined  to  evil, 
and  only  evil,  and  that  continually;  and 
that  except  a  man  be  bom  again  he  cannot 
«ee  the  Kingdom  of  Heaven. 

Article  IX. 

Of  Justification. 

We  believe  that  penitent  sinners  are  Justi- 
fied before  Qod  only  by  faith  in  our  Lord 
Jesus  Christ,  and  not  by  works;  yet  that 
good  works  in  Christ  are  acceptable  to  Qod, 
and  spring  out  of  a  true  ana  living  faith. 

Article  X. 

Of  Regeneration  and  Adoption. 

We  believe  that  regeneration  Is  the  renewal 
•of  the  heart  of  man^after  the  image  of  God 
through  the  Word,  by  the  act  of  the  Holy 
Ghost,  by  which  the  believer  receives  the 
^irit  of  adoption  and  is  enabled  to  serve 
^od  with  the  will  and  the  afTections. 

Article  XI. 

Of  Sanctification. 

We  believe  that  sanctification  is  the  work 
of  God's  grace,  through  the  Word  and  the 
Spirit,  by  which  those  who  have  been  bom 
again  are  separated  In  their  acts,  words  and 
thoughts  from  sin,  and  are  enabled  to  live 
unto  God,  and  to  follow  holiness  without 
which  no  man  shall  see  the  Lord. 

Article  XII. 

Of  the  Christian  Sabbath. 

We  believe  that  the  Christian  Sabbath  is 
divinelv  appointed;  that  it  is  commemora- 
tive of  our  Lord's  resurrection  from  the 
grave  and  is  an  emblem  of  our  eternal  rest ; 
that  it  is  essential  to  the  welfare  of  the  civil 
community,    and    to    the   permanence   and 
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growth  of  the  Christian  Church,  and  that  it 
should  be  reverently  observed  as  a  day  of  holy 
rest  and  of  social  and  public  worship. 

Article  XIII. 

Of  the  Future  State. 

We  believe  in  the  resurrection  of  the  dead ; 
the  future  general  Judgment,  and  an  eternal 
state  of  reward  in  which  the  righteoas  dwell 
in  endless  life  and  the  wicked  in  endless 
punishment. 

Amended  Constitution. 

In  the  name  of  God,  we  the  members  of 
the  Church  of  the  United  Brethren  In  Christ, 
for  the  work  of  the  ministry,  for  the  edify- 
ing of  the  body  of  Christ,  for  the  more 
speedy  and  effect ual  spread  of  the  Gospel, 
and  in  order  to  produce  and  secure  uniform- 
ity in  faith  and  practice,  to  define  the  powers 
and  business  of  the  jj^neral  conference  as 
recognized  by  this  Church,  and  to  preserve 
Inviolate  the  popular  will  of  the  member- 
ship of  the  Church,  do  ordain  this  Constitu- 
tion: 

Article  I. 

Sec.  1.  All  ecclesiastical  power  herein 
granted,  to  enact  or  repeal  any  rule  or  rules 
of  discipline,  is  vestea  in  a  general  confer- 
ence, which  shall  consist  of  elders  and  lay- 
men elected  In  each  annual  conference  district 
throughout  the  Church.  The  number  and 
ratio  of  elders  and  laymen,  and  the  mode  of 
their  election,  shall  be  determined  by  the 
general  conference. 

Provided,  however,  that  such  elders  shall 
have  stood  as  elders  in  the  conferences  which 
they  are  to  represent  for  no  less  time  than 
three  years  next  preceding  the  meeting  of 
the  general  conference  to  which  they  are 
elected,  and  that  such  laymen  shall  be  not 
less  than  twenty-five  vears  of  age,  and  ahall 
have  been  members  of  the  Church  six  years, 
and  members  in  the  conference  districts 
which  they  are  to  represent  at  least  three 
years  next  preceding  the  meeting  of  the 
general  conference  to  which  they  are  elected. 

Sec.  d.  The  general  conference  shall  con- 
vene every  four  years,  and  a  maiority  of  the 
whole  number  of  delegates  elected  shall 
constitute  a  quorum. 

Sec.  8.  The  ministerial  and  lay  delegates 
shall  deliberate  and  vote  together  as  one 
body ;  but  the  general  conference  shall  have 
power  to  provide  for  a  vote  by  separate  orders 
whenever  it  deems  it  best  to  do  so ;  and  in 
such  cases  the  concurrent  vote  of  both  orders 
shall  be  necessary  to  complete  an  action. 

Sec.  4.  The  general  conference  shall,  at 
each  session,  elect  bishops  from  among  the 
elders  throughout  the  Church  who  have  stood 
six  years  in  that  capacity. 

Sec.  5.  The  bishops  shall  be  members  at 
offleio  and  presiding  officers  of  the  general 
conference ;  but  in  case  no  bishop  be  present, 
the  conference  shall  choose  a  president  pr» 
tempore. 

Sec.  6.  The  general  conference  shall  deter- 
mine the  number  and  boundaries  of  the  an- 
nual conferences. 

Sec.  7.  The  general  conference  shall  have 
power  to  review  the  records  of  the  annual 
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oonferenceB,  and  see  that  the  buainess  of  each 
annual  ooDference  is  done  strictly  in  accord- 
4ince  with  the  discipline,  and  approve  or  an- 
nul, as  the  case  may  require. 

Sec.  8.  The  general  conference  shall  have 
full  control  of  the  United  Brethren  Printing 
Establ  lament,  the  Home,  Frontier,  and  For- 
•eign  Missionary  Society,  the  Church  Erec- 
tion Society,  the  General  Sabbath  School 
Board,  the  Board  of  Education  and  Union 
Biblical  Seminary.  It  shall  also  have  power 
to  establish  and  numage  any  other  organiza- 
tion or  institution  within  the  Church  which 
it  may  deem  helpful  in  the  work  of  evangel- 
ization. 

Sec.  9.  The  general  conference  shall  have 
power  to  estabflsh  a  court  of  appeals. 

Sec.  10.  The  general  conference  may— two 
thirds  of  the  members  elected  thereto  concur- 
ring— propose  chanires  therein  or  additions 
to  the  confession  of  faith,  provided,  that 
the  concurrence  of  three  fourths  of  the  annual 
conferences  shall  be  necessary  to  their  final 
ratification. 

Articub  n. 

The  general  conference  shall  have  power, 
AB  provided  in  article  1,  section  1,  of  this 
Constitution,  to  make  rules  and  regulations 
for  the  Church ;  nevertheless  it  shall  be  sub- 
ject to  the  following  limitations  and  restric- 
tions : 

Sec.  1.  The  general  conference  shall  enact 
no  rule  or  ordinance  which  will  change  or 
<le8troy  the  confession  of  faith,  and  shall  es- 
tablish no  standard  of  doctrine  contrary  to 
the  confession  of  faith. 

Sec.  2.  The  general  conference  shall  enact 
no  rule  which  will  destroy  the  itinerant  plan. 

Sec.  8.  The  general  conference  shall  enact 
no  rule  which  will  deprive  local  preachers 
of  their  votes  in  the  annual  conferences  to 
which  they  severally  belong. 

Sec.  4.  The  general  conference  shall  enact 
no  rule  which  will  abolish  the  right  of  ap- 
peal. 

Article  III. 

Sec.  1.  We  declare  that  all  secret  combina- 
tions which  infringe  upon  the  rights  of  those 
•outside  their  organization  and  whose  prin- 
ciples and  practice  are  injurious  to  the 
Christian  character  of  their  members,  are 
contrary  to  the  Word  of  God,  and  that  Chris- 
tians ought  to  have  no  connection  with  them. 

The  general  conference  shall  have  power 
to  enact  such  rules  of  discipline  with  respect 
to  such  combinations  as  in  its  Judgment  it 
may  deem  proper. 

Sec,  2.  We  declare  that  human  slavery  is 
41  violation  of  human  riffhts  and  contrary  to 
the  Word  of  Gkxi.  It  shall  therefore  in  no 
wise  be  tolerated  among  us. 

Article  IV. 

The  right,  title,  interest  and  claim  of  all 
property,  both  real  and  personal,  of  what- 
ever name  or  description,  obtained  by  pur- 
chase or  otherwise,  by  any  person  or  persons, 
for  the  use,  benefit  and  behoof  of  the  Church 
cf  the  United  Brethren  in  Christ,  are  hereby 
fully  recognized  and  held  to  vest  in  the 
church  aforesaid. 
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Article  V.    ^ 

Sec.  1.  Amendments  to  this  constitution 
may  be  proposed  by  any  general  conference, 
— ^two  thirds  of  the  members  elected  thereto 
concurring, — which  amendments  shall  be 
submittea  to  a  vote  of  the  membership 
throughout  the  Church,  under  regulations 
authorized  by  said  conference. 

A  majority  of  all  the  votes  cast  upon  any 
submitted  amendment  shall  be  necessary  to 
its  final  ratification. 

Sec.  2.  The  foregoing  amended  constitu- 
tion shall  be  in  force  from  and  after  the  first 
Monday  after  the  second  Thursday  of  May, 
1889,  upon  official  proclamation  thereof  by 
the  boara  of  bishops :  provided,  that  the  gen- 
eral conference  electea  for  1889  shall  be  the 
lawful  legislative  body  under  the  amended 
constitution,  with  full  power,  until  its  final 
adjournment,  to  enact  such  rules  as  this 
amended  constitution  authorizes. 

The  church  commission  established  a  plan 
of  submission  of  the  proposed  revised  con- 
fession and  amended  constitution  to  a  vote 
of  the  members  of  the  Church,  in  which  it 
was  provided : 

First.  That  the  confession  of  faith  as  a 
whole  should  be  submitted  to  a  vote  of  the 
Church,  those  favoring  its  adoption  to  have 
written  or  printed  upon  their  ballots  the 
words.  **  Confession  of  Faith.  Yes ;"  those 
opposed  to  its  adoption  to  have  written  or 
printed  upon  their  ballots  the  words,  **  Con- 
fession of  Faith,  No." 

Second.  That  the  amended  constitution  as 
a  whole  should  be  submitted  to  a  vote  of  the 
church  members,  with  the  following  excep- 
tions :  article  1,  in  so  far  as  it  related  to 
lay  delegation  in  the  general  conference,  to 
be  voted  upon  separately ;  those  favoring  its 
adoption  to  have  written  or  printed  on  tneir 
ballots  the  words,  **Lay  Delegation,  Yes;'* 
those  opposed,  the  words  **1aj  Delegation, 
No  i"  also  section  1  of  article  8,  to  be  sub- 
mitted separately,  those  favoring  its  adop- 
tion to  have  written  or  printed  upon  their 
ballots  the  words,  ''Section  on  Secret  Com- 
binations, Yes;"  those  opposed,  the  words, 
*" Section  on  Secret  Combinations,  No;" 
those  favoring  the  adoption  of  the  remainder 
of  the  constitution  to  have  written  or  printed 
on  their  ballots  the  words,  **  Amended  Con- 
stitution, Yes;"  those  opposed  the  words, 
"^ Amended  Constitution,  No."  It  was  fur- 
ther provided  that  the  vote  should  be  taken 
during  the  month  of  November,  1888,  and 
that  tlie  publishinir  agent  at  Dayton,  Ohio, 
should  furnish  each  presiding  elder,  three 
months  before  the  time  of  voting,  the  neces- 
sary number  of  tickets  and  return  blanks ; 
the  presiding  elder  to  distribute  them  to  the 
pastors  in  his  district,  and  the  pastors  to  dis- 
tribute them  in  proper  quantities  to  their 
several  societies  at  least  ten  days  before  the 
time  of  voting.  The  pastors,  leaders  and 
stewards  of  each  society  were  constituted  a 
local  board  of  tellers,  and  it  was  made  their 
duty  on  the  day  of  voting  to  enroll  the  names 
of  all  who  voted,  and  to  receive  no  votes  ex- 
cept those  presented  in  person  by  the  mem- 
bers on  the  day  fixed  for  voting  by  the  local 
board  of  tellers,  except  that  where  a  member 
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was  incapacitated  by  af?e  or  sickness  to  attend,  | 
or  a  minister  be  absent  on  bis  charge,  such 
persons  were  permitted  to  send  their  ballots, 
with  their  names  signed  on  the  back  thereof. 
The  list  of  voters  was  required  to  be  preserved 
for  one  year,  and  it  was  made  the  duty  of 
each  loc^l  board  of  tellers  immediately  to 
make  a  full  report  of  the  vote  taken,  on  a 
blank  provided  for  this  purpose,  to  its  an- 
nual conference  board  of  tellers,  who  were 
to  be  elected  by  each  annual  conference,  at 
the  session  next  preceding  the  time  of  vot- 
ing ;  and  these  annual  conference  boards  of 
tellers  were  required  to  receive  the  returns 
from  the  local  boards  of  tellers  in  the  bounds 
of  the  conference,  and  to  count  and  transmit 
a  full  and  accurate  report  of  the  same,  on 
blanks  provided,  to  the  general  board  of  tel- 
lers on  or  before  January  1,  1889.  Provision 
was  also  made  in  cases  where  the  presiding 
elders  or  annual  conference  neglected  or  re- 
fused to  comply  with  instructions.  A  gen- 
eral board  of  tellers,  consisting  of  seven  per- 
sons, was  constituted  at  Dayton,  Ohio,  whose 
duty  it  was  to  receive  the  reports  from  the 
annual  conference  boards  of  tellers,  and  to 
count  and  make  a  full  and  accurate  report  of 
the  same  to  the  board  of  bishops  not  later 
than  the  15th  day  of  January,  1889.  The 
board  of  bishops  were  directed  to  prepare  a 
letter  addressed  to  the  Church  on  the  work 
of  the  commission,  to  be  published  through 
the  Religious  Telescope — the  official  organ 
of  the  Church — and  otherwise,  which  was 
done  in  January,  1886,  and  the  bishop *s  ad- 
dress, accompanied  by  the  commission  act, 
plan  of  submission  and  proposed  confession 
and  constitution,  were  distributed  generally 
throughout  the  Church  immediately  there- 
after. 

During  the  month  of  November,  1888,  the 
vote  was  talcen  in  all  respects  as  provided 
for  in  said  plan  of  submission,  and  the  votes 
were  counted  and  canvassed  by  the  several 
boards  of  tellers,  as  therein  provided,  and 
the  result  of  the  vote  was  declared  by  the 

feneral  board  of  tellers  on  the  15th  day  of 
anuary,  1889,  and  said  result  was  published 
in  the  Religious  Telescope  on  the  23d  day 
of  January,  1889,  said  result  being  declared 
to  be  as  follows : 

For  the  Confession  of  Faith  51,070 

Against  the  Confession  of  Faith  3,310 

For  the  Amended  Constitution  60,685 

Against  the  Amended  Constitution        3,659 
For  Lay  Delegation  48,825 

Against  Lay  Delegation  5,634 

For  Section  on  Secret  Combinations     46,994 
Against  Section  on  Secret  Combinations  7,298 

That  the  total  number  of  votes  cast  for  and 
against  the  several  propositions  was  54. 369. 

The  enrolled  membership  of  the  Church  in 
1888  was  204,517,  said  enrollment  being 
made  by  the  preachers  of  the  Church  under 
a  disciplinary  law,  and  that  at  the  election 
held  in  November,  1888,  throughout  the 
Church  for  delegates  to  the  (General  Confer- 
ence of  1889,  at  which  election  all  the  mem- 
bers of  the  Church,  without  regard  to  age  or 
sex,  were  entitled  to  vote,  the  total  number 
of  votes  cast  was  58, 839. 

The  proclamation  of  the  vote  as  above 
stated  was  agreed  upon  and  signed  at  Cham- 
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bersburg,  Pennsylvania,  May  6,  1889,  by  all 
the  bishops  of  the  Church  except  one,  who 
was  present,  but  declined  to  sign ;  and  the 
same  was  published  in  the  official  organs  of 
the  Church,  as  required  in  the  plan  of  sub- 
mission adopted  by  the  general  conference. 

A  general  conference  of  the  Church,  com- 
posed of  delegates  duly  and  regularly  elected' 
under  the  laws,  rules  and  regulations  of  the 
Church,  met  at  the  York  Opera  House,  in 
York,  Pennsylvania,  on  Thursday.  May  9, 
1889.  On  the  second  day  of  the  conference- 
the  church  commission,  which  had  been  es- 
tablished by  the  General  Conference  of  1885, 
as  above  stated,  submitted  to  the  conference- 
a  report  of  the  work  done  by  it  in  connection 
with  the  amended  constitution  and  revised 
confession  of  faith,  embodying  in  said  report 
the  said  constitution  and  confession  of  faith, 
the  plan  of  submission  and  the  action  and 
vote  of  the  members  of  the  Church  upon 
several  propositions  submitted  as  stated 
above.  This  report  was  referred  to  a  special! 
committee  of  seven,  with  instructions  to  re- 
port  to  the  conference  whether  the  commission 
bad  acted  in  compliance  with  the  instructions, 
of  the  general  conference,  and  whether  the 
vote  had  been  orderly  and  regular ;  and  al80> 
to  recommend  to  the  conference  such  action 
as  might  be  deemed  proper  to  be  taken  in 
tlie  premises.  Five  members  of  this  com- 
mittee, on  Saturday,  May  11,  1889,  submitted 
to  the  conference  a  report  commending  and 
approving  the  work  of  the  commission,  and 
recommending  the  adoption  of  the  follow- 
ing resolutions : 

Resolved,  By  the  General  Conference  of 
the  Church  of  the  United  Brethren  in  Christ, 
in  quadrennial  session  assembled  in  the  city 
of  York,  Pennsylvania,  May  9,  1889,  that 
the  recorded  proceedings  of  the  commission, 
including  the  revised  confession  of  faith  and 
amended  constitution,  as  formulated  and 
submitted  to  the  vote  of  the  Church,  together 
with  the  methods  of  submission  and  allother 
acts  by  which  the  will  of  the  Church  was. 
ascertained  thereon,  are  hereby  approved  and 
confirmed. 

2.  That  because  of  the  truth  that  the  re- 
vised confession  of  faith  and  amended  con- 
stitution as  a  whole,  and  all  the  separate- 
propositions  thereof,  submitted  to  the  mem- 
bership of  our  church,  have  been  adopted  by 
more  than  the  required  two  thirds  of  all  the 
votes  cast  thereon,  as  required  by  the  general 
conference  of  1885,  it  is  hereby  declared  and 
published  by  this  conference,  and  for  itself, 
that  the  said  revised  confession  of  faith  and 
amended  constitution,  as  framed  and  sub- 
mitted by  the  lawfully  constituted  commis- 
sion of  the  church,  are  become  the  funda- 
mental belief  and  organic  law  of  the  churcb 
of  the  United  Brethren  in  Christ,  and  will 
be  in  full  force  and  effect  on  and  after  the 
13th  day  of  May,  A.  D.  1889,  upon  the  proc- 
lamation  of  the  bishops  as  provided  and 
ordered  in  said  amended  constitution. 

A  minority  report,  signed  by  two  members- 
of  the  committee  was  also  submitted  to  the 
conference  reciting  that  the  course  of  the 
church  commission  had  been  irregular  in 
certain  particulars  therein  specified,  and 
suggesting  that  the  general  conference  sub- 
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mit  such  amendments  of  the  constitution  to 
the  vote  of  the  people  as  it  might  deem  wise 
4Uid  prudent,  whicn  should  be  regarded  as  a 
petition  for  such  proposed  changes.  The  re- 
port of  the  majority  of  the  committee  was 
Adopted  upon  a  roll-call  by  a  vote  of  110 
for.  to  20  against  it. 

On  the  13th  day  of  May,  1889,  there  was 
published  in  the  Religious  Telescope  the 
proclamation  of  the  board  of  bishops  signed 
hj  J.  Weaver,  J.  Dickson,  N.  Castle,  E.  B. 
Kephart  and  D.  K.  Flickinger,  duly  quali- 
fied and  acting  bishops  of  the  Church,  pub- 
lishing and  proclaiming  the  result  of  the 
vote  of  the  Church,  in  accord  with  the  pro- 
visions of  the  General  Conference  of  1885, 
«aid  result  being  as  above  set  forth ;  and 
4innouncing  further  that  the  result  of  said 
vote  being  the  required  two  thirds,  they  did 
thereby  publish  and  proclaim  the  document 
thus  voted  to  be  the  confession  of  faith  and 
•constitution  of  the  Church  of  the  United 
Brethern  in  Christ. 

On  Monday,  May  18,  1889,  after  the  proc- 
lamation of  the  board  of  bishops  had  been 
Tead  to  the  general  conference,  fifteen  of  the 
twentv  members  who  had  voted  against  the 
adoption  of  the  report  of  the  committee  as 
above  stated,  and  who  had,  up  to  this  time, 
been  participating  in  the  deliberations  of  the 
body,  withdrew  from  the  York  Opera  House, 
where  the  general  conference  was  then  being 
held,  and  met  in  a  body  at  the  Park  Opera 
House  in  said  city  of  York,  and  after  organ- 
izing, adopted  a  paper,  which  stated,  iu 
substance,  that  inasmuch  as  one  hundred  and 
ten  of  the  delegates  and  members  of  the  gen- 
eral conference  did,  on  May  11,  1889,  vote  to 
adopt  a  new  constitution  and  confession  of 
faith,  and  did,  on  the  18th  day  of  Mav,  1889, 
through  the  presiding  bishop,  declare  the 
«ame  in  force,  thereby  forming  a  new  church, 
therefore  they  were  declared  to  have  thereby 
vacated  their  seats  as  members  of  the  general 
conference  of  the  Church  of  the  United  Breth- 
ren in  Christ.  Daily  sessions  of  this  body 
were  held  until  the  following  Saturday, 
when  it  adjourned  sine  die. 

It  transacted  business  pertaining  to  the 
affairs  of  the  Church,  claimed  to  be  the  true 
general  conference  of  the  Church,  and  de- 
clared its  adherence  to  the  old  constitution 
and  confession  of  faith.  The  persons  oppos- 
ing it,  and  those  acting  with  them,  have 
aince  been  known  and  designated  as  **  Radi- 
cals. " 

After  the  withdrawal  of  these  members, 
the  conference  which  had  been  in  session  at 
the  York  Opera  House  continued  its  sessions 
each  day  until  Tuesday,  May  21,  when  it 
adjourned  siiie  die.  It  adopted  a  resolution 
reciting  that,  whereas,  certain  delegates — 
naming  them — had  activelv  participated  in 
the  proceedings  of  that  body  from  its  organ- 
ization to  the  close  of  its  third  day's  session, 
and  had  then  vacated  their  seats  and  joined 
in  the  formation  of  another  church  organi- 
zation, outside  and  separate  and  apart  from 
the  place  properly  and  officially  occupied  by 
the  lawfully  elected  general  conference  of  the 
Church,  therefore  resolved,  that  the  aforesaid 
persons  were  declared  as  having  irregularly 
withdrawn  from  that  body  and  the  Church, 
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and  were,  in  view  of  these  facts,  no  longer 
ministers  or  members  of  the  Church  of  the 
United  Brethren  in  Christ.  It  also  adopted 
certain  rules  concerning  insubordination  of 
members  of  the  Church,  and  transacted  other 
business  pertaining  to  the  Church.  This 
body  and  those  acting  with  it  have  since 
been  known  and  designated  as  ''Liberals/* 
Those  designated  as  ''Radicals''  have,  since 
the  General  Conference  of  1889,  adhered  to 
the  old  constitution  and  confession  of  faith, 
and  rejected  the  amended  constitution  and 
revised  confession  of  faith ;  those  known  and 
designated  as  "Liberals"  accept  the  revised 
confession  of  faith  and  amended  constitution, 
and  have  been  since  that  time  acting  there- 
under and  in  conformity  therewith. 

The  court  further  found  that  since  the 
general  conference  of  1889,  the  doctrines  and 
beliefs  of  the  Church,  preached  from  the 
pulpits  and  taught  in  the  Sunday-schools  of 
the  Church  by  both  "Liberals"  and  "Radi- 
cals" have  not  been  different  in  any  respect 
from  the  doctrine  preached  or  taught  before 
said  conference  was  held ;  and  that  the  Dew 
or  revised  confession  of  faith  is  not  unscript- 
ural  or  anagonistic  to  the  doctrines,  creed, 
faith  or  belief  of  the  Church  which  existed 
at  the  time  of  the  execution  of  the  deed  to 
the  land  in  controversy. 

The  plaintiffs  in  this  case  have  been  dulv 
elected  trustees  of  said  Sugar  Grove  Church 
in  all  respects  as  required  by  the  rules  and 
regulations  of  the  Church,  and  were  such 
when  this  suit  was  brought,  and  they  and 
each  of  them  accept  the  amended  constitution 
and  revised  confession  of  faith  and  claim  to 
be  acting  thereunde(  and  in  harmony  there- 
with. 

The  defendants  have  been  duly  elected 
trustees  of  said  Church  in  all  respects  in 
conformity  to  the  rules  and  usages  of  the 
Church,  but  they  adhere  to  the  old  consti- 
tution and  confession  of  faith  and  reject  the 
amended  constitution  and  revised  confession 
of  faith,  and  that  when  this  suit  was  brought 
they  were  in  possession  of  the  property  in 
controversy,  and  were  denying  the  plaintiffs' 
right  to  the  possession  thereof,  or  the  use  of 
the  same,  and  were  excluding  the  plaintiffs 
from  the  possession  and  use  thereof. 

It  appears  by  this  statement  of  the  facts 
in  the  case  that  there  are  two  church  organ- 
izations, each  claiming  to  be  the  church 
known  as  the  United  Brethren  in  Christ. 
The  central  question  in  the  case  is  this. 
Which  of  these  organizations  is  the  Church  ? 
A  proper  solution  of  this  question  depends 
upon  the  correct  decision  of^  numerous  other 
legal  questions  which  cluster  around  it,  and 
upon  which  its  solution  depends.  In  order 
to  understand  these  questions  an^  properly 
decide  them,  in  the  order  in  which  they  are 
presented,  it  is  necessary  to  state  some  of 
the  general  principles  of  law  applicable  to 
this  class  of  cases  and  by  which  they  are 
governed.  The  questions  which  have  come 
before  the  civil  courts  concerning  the  rights 
to  property  held  by  ecclesiastical  bodies  have 
been  divided  into  three  classes,  namely : 
First,  cases  where  the  property  which  is  the 
subject  of  controversy  has  been  by  deed  or 
will  of  the  donor,  or  other  instrument  by 
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which  the  property  is  held,  by  the  express 
terms  of  the  instrument,  devoted  to  the  teach- 
ing, support  or  spread  of  some  specific  form 
of  religious  doctrine  or  belief.  Second,  to 
property  held  by  a  religious  congregation 
which,  bv  the  nature  of  its  organization,  is 
strictly  independent  of  other  ecclesiastical 
associations,  and,  so  far  as  church  govern- 
ment is  concerned,  owes  no  fealty  or  obliga- 
tion to  any  higher  authority.  Third,  to  cases 
of  property  held  by  a  religious  congregation 
or  ecclesiastical  body  which  is  a  suborainate 
member  of  some  general  church  organization 
in  which  there  are  superior  ecclesiastical 
tribunals  with  general  ultimate  powers  of 
control  more  or  less  complete,  in  some  su- 
preme judicatory  over  the  whole  membership 
of  that  general  organization.  WaUan  v. 
Jones,  80  U.  8.  13  Wall.  679,  20  L.  ed.  666. 

As  to  the  first  class,  it  may  be  said,  there 
is  no  doubt  that  a  person  owning;  property 
in  his  own  right  may  dedicate  such  property 
by  way  of  trust  to  support  and  propagate  anj 
definite  doctrines  or  principles,  provided  it 
does  not  violate  any  law  of  morality,  and 
sufficiently  expresses  in  the  instrument  by 
which  the  dedication  is  made  the  object  of 
the  trust.  In  such  cases,  it  is  the  duty  of 
the  courts,  in  a  case  properly  made,  to  see 
that  the  property  so  dedicated  is  not  devested 
from  the  trust  attaching  to  it,  and  so  long 
as  there  are  persons  interested,  standing  in 
such  a  relation  to  the  property  as  that  they 
have  a  right  to  direct  its  control,  they  may 
prevent  the  diversion  of  the  property  to  any 
use  different  from  that  intended  by  the  donor. 
If  such  trust  is  confided  to  a  religious  de- 
nomination or  congregation,  it  is  not  in  the 
power  of  a  majority  <9  that  denomination  or 
congregation,  however  large  the  majority 
may  be,  by  reason  of  a  change  of  religious 
views,  to  carry  the  property  thus  dedicated 
to  the  support  of  a  new  and  different  doctrine. 

Where  it  is  alleged,  in  a  cause  properly 
pending,  that  property  thus  dedicated  is  be- 
ing diverted  from  the  use  intended  by  the 
donor,  by  teaching  a  doctrine  different  from 
that  contemplated  at  the  time  the  donation 
was  made,  however  delicate  and  difficult  it 
may  be,  it  is  the  duty  of  the  court  to  inquire 
whether  the  party  accused  of  violating  the 
trust  is  teaching  a  doctrine  so  far  at  variance 
with  that  intended  as  to  defeat  the  objects 
of  the  trust,  and  if  the  charge  is  found 
true,  to  make  such  orders  in  the  premises  as 
will  secure  a  faithful  execution  of  the  trust 
confided.  Watson  v.  Jorus,  supra;  Miller  v. 
Gable,  2  Denio,  4d2;  Atty-Oefi.  v.  Pearson, 
8  Meriv.  855 ;  Watkins  v.  Wilcoj;  66  N.  Y. 
654;  Atty-Oen,  v.  DvUin,  88  N.  H.  460; 
Havpy  V.  Morton,  33  111.  898;  Fadness  v. 
Braunborg^  78  Wis.  257. 

But  to  induce  a  court  of  equitv  to  inter- 
fere, the  case  must  present  a  plain  and  pal- 
pable abuse  of  trust.  In  the  case  of  Fadness 
V.  BraunboT^,  supra,  it  was  said  by  the 
court :  **  It  18  not  the  province  of  courts  of 
equity  to  determine  mere  questions  of  faith, 
doctrine  or  schism  not  necessarily  involved 
in  the  enforcement  of  ascertained  trusts. 
.  .  .  Courts  deal  with  tangible  rights, 
not  with  spiritual  conceptions,  unless  they 
are  incidentally  and  necessarily  involved  in 
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the  determination  of  legal  rights.  Sacbi 
trusts  when  valid  and  so  ascertained  must, 
of  course,  be  enforced  ;  but  to  call  for  equi- 
table interference  there  must  be  such  a  real* 
and  substantial  departure  from  the  designated: 
faith  or  doctrine  as  will  be  in  contraventiont 
of  such  trust.** 

So,  in  Happy  v.  Morton,  supra,  it  was  said  : 
**  There  must  be  a  real  substantial  departure- 
for  the  purposes  of  the  trust,  such  an  one  as. 
amounts  to  a  perversion  of  it.  to  authorize- 
the   exercise  of    equitable   jurisdiction    in 
grantini;  relief." 

This  language  was  quoted  with  approval 
in  the  case  of  iMwson  v.  Kolbensoti,  61  111. 
405. 

In  the  case  at  bar  the  land  was  conveyed 
to  the  persons  named  in  the  deed  as  trustees, 
and  to  their  successors  in  office,  in  trust  for 
the  Church  of  the  United  Brethren  in  Christ 
to  have  and  to  hold,  the  west  half  forever 
without  any  exception  and  the  east  half  there- 
of "^as  long  as  said  society,  or  the  citizens- 
of  the  neighborhood,  may  continue  to  use  the 
meeting  house  as  a  house  of  religious  wor- 
ship for  the  use  of  the  members  of  the  society 
of  the  United  Brethren  Church  in  the  United 
States,  according  to  the  rules  and  disci  pline- 
which  from  time  to  time  may  be  agreed  upon 
and  adopted  by  the  Church  at  their  genera) 
conferences  in  the  United  States,  and  in  fur- 
ther trust  and  confidence  that  they  shall  at 
all  times  forever  thereafter  permit  such  min- 
isters and  preachers  belonging  to  such  chnrdi 
as  shall  from  time  to  time  be  duly  authorized 
by  the  said  general  conference  to  preach  and 
expound  God's  Holy  Word  therein." 

It  is  quite  obvious  from  the  language  used 
in  this  deed  that  it  was  the  intention  of  the 
donor  to  place  the  property  in  a  measare- 
under  the  control  of  the  general  conference, 
and  that  the  house  thereon  used  for  public 
worship  should  be  used  by  such  minister  or 
preachers  as  were  authorized  by  such  confer- 
ence to  preach.     It  is  but  reason,  also,  to* 
presume  that  he  did  not  intend  that  a  doctrine 
antagonistic   to   that  held   by    the   United 
Brethren  in  Christ  at  the  time  of  the  donation 
should  be  preached  in  the  house  of  worship- 
situated  upon  the  land.  In  this  case,  however, 
there  is  an  express  finding  of  the  circuit  court 
that  heard  the  evidence  in  the  cause  to  the 
effect  **that  since  the  General  Conference  of 
1889,  the  doctrines  and  beliefs  of  the  Church, 
preached  from  the  pulpits  and  taught  in  the- 
Sunday- schools  of  the  Church,  by  both  "Lib- 
erals" and  ** Radicals,"  have  not  been  differ* 
ent  in  any  respect  from  the  doctrine  preached 
or  taught  before  that  conference  was  held. 
It  is  further  expressly  found  by  the  circuit 
court  **that  the  new  or  revised  confession  of 
faith  is  not  unscriptural  or  antagonistic  to- 
the  doctrine,   creed,  faith  or  belief  of  the 
Church  which  existed  at  the  time  of  the  exe- 
cution of  the  deed  to  the  land  in  controver^.  ^ 

Assuming,  without  now  deciding,  that 
what  is  termed  in  these  proceedings  Uie  new 
or  revised  confession  of  faith,  has  been  le- 
gally adopted,  and  is  now  the  confession  of 
faith  of  the  Church,  we  are  unable  to  dis- 
cover such  an  ant-agonism  between  it  and  the 
old  confession  of  faith  as  does,  in  our  opinion 
amount  to  a  conversion  of  the  trust.    It  can- 
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not  be  said  that  there  is  a  real,  substantial 
departure  from  the  purposes  of  the  trust, 
sucb  as  would  authorize  the  exercise  of  the 
equitable  jurisdiction  ctf  the  courts  to  grant 
relief,  or  that  there  is  a  plain  and  palpable 
abuse  of  the  trust  which  calls  for  the  inter- 
ference of  the  courts. 

There  is  no  claim  by  either  of  the  parties 
that  this  case  falls  within  the  rules  governing 
the  second  class  above  named,  and  for  that 
reason  such  rules  need  not  be  examined  here. 

And  this  brings  us  to  an  examination  of 
the  rules  of  law  governing  the  third  class, 
to  which,  it  is  conceded  by  all  the  parties 
to  this  controversy,  the  case  now  under  con- 
sideration belongs.  It  maj  be  remarked,  at 
the  outset,  that  the  civil  courts  in  this 
country  have  no  ecclesiastical  jurisdiction. 
There  is  a  complete  separation  of  church  and 
state.  Everyone  has  the  legal  right  to  en- 
tertain any  religious  belief,  to  practice  any 
religious  principle  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of 
morality  or  property,  and  which  does  not 
infringe  the  personal  rights  of  others,  which 
may  seem  to  him  right  and  proper,  without 
any  interference  from  the  courts.  The  law 
here  knows  no  heresy  and  is  committed  to 
the  support  of  no  dogma.  It  recognizes  the 
risht  of  the  people  to  organize  voluntary 
religious  associations,  to  assist  in  the  dissemi- 
nation of  any  and  all  religious  doctrines, 
with  the  exceptions  above  named,  and  to 
create  tribunals  for  the  decision  of  the  con- 
troverted questions  of  faith,  and  for  eccle- 
siastical government  of  all  the  individual 
members,  congregations,  and  officers  within 
the  general  association.  All  who  unite 
with  such  associations,  when  so  organized, 
impliedly  consent  to  submit  to  such  govern- 
ment. From  these  considerations  the  rule  in 
this  country  has  become  elementary  that 
when  a  civil  right  depends  upon  some  mat- 
ter pertaininff  to  ecclesiastical  affairs,  the 
civil  tribunal  tries  the  right  and  nothing 
more,  taking  the  ecclesiastical  decisions  out 
of  which  the  civil  right  has  arisen  as  it  finds 
them,  and  accepts  such  decisions  as  matters 
adjudicated  by  another  legally  constituted 
jurisdiction. 

White  Lick  Quarterly  Meeting  of  Friends 
V.  White  Lick  Quarterly  Meeting  of  Friends^ 
80  Ind.  185;  Watmn  v.  Jones,  sypra; 
Dwenger  v.  Oeary,  118  Ind.  106,  12  West. 
Rep.  691 ;  Oonnitt  v.  Rrformed  P,  D,  Chvrch 
of  New  Prospect,  54  N.  Y.  661 ;  Gaff  v.  Oreer, 
88  Ind.  122;  Harrisan  v.  Hoyle,  24  Ohio 
St.  264. 

In  the  case  of  White  Lick  Quarterly  Meeting 
of  Friends  v.  White  Lick  Quarterly  Meeting  of 
Friends,  supra,  this  court  said:  ^'The  civil 
courts  act  upon  the  theory  that  the  ecclesias- 
tical courts  are  the  best  judges  of  merely 
ecclesiastical  questions,  and  of  all  matters 
which  concern  the  doctrines  and  discipline 
of  the  respective  religious  denominations  to 
which  they  belong.  When  a  person  becomes 
a  member  of  a  church  he  becomes  so  upon 
the  condition  of  submission  to  its  ecclesias- 
tical jurisdiction,  and  however  much  he  may 
be  dissatisfied  with  the  exercise  of  that  juris- 
diction, he  has  no  right  to  invoke  the  super- 
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visory  power  of  a  civil  court  so  long  as  none 
of  his  civil  rights  are  invaded." 

In  the  case  of  Oerman  Reform,  ChureJi  v. 
Seibert,  3  Pa.  291,  it  was  said  by  the  court : 
*^The  decisions  of  ecclesiastical  courts,  like 
every  other  judicial  tribunal,  are  final,  as- 
they  are  the  best  judges  of  what  constitutes 
an  offense  against  the  Word  of  Qod  and  the 
discipline  of  the  Church.  Any  other  than 
those  courts  must  be  incompetent  judges  of* 
matters  of  faith,  discipline  and  doctrine  ;  and 
civil  courts,  if  they  should  be  so  unwise  as  to 
attempt  to  revise  their  judgments  on  matters 
which  come  within  their  jurisdiction,  would 
only  involve  themselves  in  a  sea  of  uncer- 
tainty and  doubt,  which  would  do  anythinsr 
but  improve  either  religion  or  good  morals.^ 

In  this  case  it  is  contended  by  the  appel- 
lants that  the  new  constitution  and  the  re- 
vised confession  of  faith  were  never  legally 
adopted,  and  that  those  acting  under  such 
constitution  and  confession  of  faith  have- 
created  a  new  organization,  which  is  not  the 
Church  of  the  United  Brethren  in  Christ, 
while  they,  adhering  to  che  old  constitutioi» 
and  the  old  confession  of  faith,  which  are> 
still  in  force  and  unchanged,  constitute  the 
Church,  and  that  they  are  for  that  reason 
entitled  to  hold  and  control  the  property  ii» 
controversy. 

We  think  it  must  be  true  that  if  the  old 
constitution  and  the  old  confession  of  faith* 
have  never  been  legally  changed  and  are  still 
in  force,  that  those  aahering  thereto  consti- 
tute the  Church,  while,  on  the  other  hand, 
if  they  have  been  legally  changed  and  the^ 
new  constitution  and  new  confession  are  now 
the  confession  of  faith  and  constitution  or 
the  Church  of  the  United  Brethren  in  Christ, 
those  who  refuse  to  accept  and  act  under 
them  are  to  be  regarded  as  seceders,  and  na 
longer  menbers  or  that  Church,  and  have  no- 
right  to  control  its  property. 

In  this  connection  it  is  amtended  by  the 
appellants  that  the  constitution  could  not  be- 
changed  or  amended  without  a  previous  re- 
quest of  two  thirds  of  the  entire  membership 
of  the  Church,  and  that  a  vote  of  less  than 
two  thirds  of  the  entire  membership  was  not 
sufiicient  to  authorize  such  amendment. 

While  article   4   of   the  Constitution  of 
1841  prohibits  the  ^neral  conference  from, 
making  any  alteration  in  that   instrument 
unless  by  request  of  two  thirds  of  the  whole- 
society,  it  is  to  be  observed  that  it  is  silent 
as  to  the  time  at  which  such  request  shall 
be  made,  as  well  as  the  manner  of  making 
it.      It  cannot  be  successfully   maintained 
that  the  General  Conference  of  1885  or  the 
commission  provided  by   its  action,   made- 
any  change   in   the  constitution  or  in  the 
confession  of  faith.     The  most  that  can  be 
said  of  the  action  of  that  conference  is  that- 
it  adopted  a  plan  by  which  the  sense  of  the 
society  might  be  taken  upon  the  propriety 
of  making  certain  amendments  to  the  con- 
stitution and  of  revising  the  confession  of 
faith.     When  those  proposed  changes  were 
submitted  to  a  vote  of  the  members  of  the 
society,  it  is  said  that  less  than  two  thirds- 
voted  thereon,  and   that  even   if   the   vote- 
could   be    treated    as   a   request  for  8uch« 


92^ 


Indiana  Sx7PR£BfE  Court. 


Nov., 


changes,  it  did  not  amount  to  a  request  of 
two  thirds  of  the  whole  society  as  provided 
in  the  constitution  itself.  It  is  undoubtedly 
true  that  the  organic  law  cannot  be  changed 
in  any  other  manner  than  that  provided  by 
the  instrument  itself,  where  it  provides  for 
an  amendment  or  change,  so  the  question 
is  fairly  presented  as  to  whether  the  vote  in 
favor  of  the  amended  constitution  is  to  be 
regarded  as  a  compliance  with  the  constitu- 
tional requirements  relating  to  amendments. 
And  this  involves  to  some  extent  the  legal 
mode  of  ascertaining  the  number  of  legal 
voters  at  a  given  election.  Upon  this  sub- 
ject Mr.  McCrary,  in  his  work  on  Elections, 
says :  **  Where  a  statute  requires  a  question 
to  be  decided,  or  an  officer  to  be  chosen,  by 
the  votes  of  a  majority  of  the  voters  of  a 
county,  this  does  not  require  that  a  majority 
of  all  persons  in  the  county  entitled  to  vote 
shall  actually  vote  affirmatively,  but  only 
that  the  result  shall  be  determined  by  a 
majority  of  the  votes  cast,  provided,  always, 
that  there  is  a  fair  election  and  an  equal 
opportunity  for  all  to  participate.  In  such 
a  case,  the  onlj  proper  test  of  the  number 
of  persons  entitled  to  vote  is  the  result  of 
the  election  as  determined  by  the  ballot  box, 
and  the  courts  will  not  go  outside  of  that  to 
inquire  whether  there  were  other  persons 
entitled  to  vote  who  did  not  do  so.  The 
'voters  of  the  county'  referred  to  by  all  such 
statutes  are  necessarily  the  voters  who  vote 
at  the  election,  since  the  result  in  each  case 
must  be  determined  by  a  count  of  the  ballots 
cast,  and  not  by  an  inquiry  as  to  the  number 
not  cast."  McCrary,  Elections,  8d  ed.  §  173. 
In  support  of  the  text  are  cited  People  v. 
Warfeld,  20  111.  168 ;  People  v.  OarTier,  47 
111.  246;  People  v.  Wiant,  48  111.  263; 
IjouieHlle  cfc  N.  R.  Go.  v.  Davidson  County 
Ct,  1  Sneed,  692 ;  Ang.  &  A.  Corp.  9th  ed. 
§§  499,  500 ;  Bridgeport  v.  Hovmtonic  E.  Co, 
15  Conn.  475 ;  Talbot  v.  Bent,  9  B.  Mon.  526 ; 
State  V.  St,  Joseph,  87  Mo.  270  ;  St.  Joseph  Twp, 
V.  Rogers,  83  U.  S.  16  Wall.  644,  21  L.  ed.  328 ; 
Cass  County  v.  Johnston,  95  U.  8.  869,  24  L. 
ed.  417,  which  fully  support  it.  It  is  said 
in  some  of  these  authorities  that  all  who  ab- 
sent themselves  from  the  election  are  pre- 
sumed to  assent  to  the  will  of  the  majority 
of  those  voting.  Those  who  refrain  from  vot- 
ing must  be  presumed  to  know  the  law  and 
that  they  will  be  counted  as  assenting  to  tlie 
will  of  those  who  cast  the  required  number 
of  votes.  If  we  are  to  take  the  number  of 
votes  cast  for  and  against  the  amended  con- 
stitution and  revised  confession  of  faith  as 
constituting  the  whole  number  of  .legal  votes 
belonging  to  the  society  at  the  time  of  the 
election,  these  were  much  more  than  two 
thirds  of  the  society  expressing  themselves  in 
favor  of  the  change ;  but  if  we  assume,  as 
contended  by  the  appellants,  that  we  are  to 
go  beyond  the  vote  cast  and  inquire  into  the 
actual  number  of  voters  attached  to  the 
church,  we  have  more  than  two  thirds  of  the 
votes  cast  favoring  the  amendment,  and  a  still 
larger  number  acquiescing  therein.  But  we 
are  of  the  opinion  that  the  number  of  votes 
cast  at  the  election  is  to  be  considered,  for 
the  purposes  of  this  case,  as  constituting  the 
number  of  legal   voters  belonging  to  the 
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church.  Any  other  rule  would  be  impracti- 
cable and  would  lead  to  endless  confusion 
and  contention. 

As  we  have  already  said,  the  Conference 
of  1885  did  not  amend  the  constitution  or  re- 
vise the  confession  of  faith  of  the  Church, 
but  formulated  a  plan  looking  to  that  end. 
When  the  Conference  of  1889  met  at  York, 
Pennsylvania,  the  commission  on  revision  re- 
ported to  it  the  formulated  amended  consti- 
tution and  revised  confession  of  faith,  to- 
gether with  the  result  of  the  vote  thereon. 
That  body,  after  a  consideration  of  the  whole 
matter,  resolved  that  the  revised  confession 
of  faith  and  amended  constitution,  as  framed 
and  submitted  bv  the  lawfully  constituted 
commission  of  the  Church,  had  become  the 
fimdamental  belief  and  organic  law  of  the 
Church  of  the  United  Brethren  in  Christ,  and 
that  it  would  be  in  full  force  and  effect  from 
and  after  the  13th  day  of  May,  A.  D.  1889, 
upon  the  proclamation  of  the  Bishops  as  pro- 
vided ana  ordered  in  the  amended  constitu- 
tion. 

It  is  not  denied  that  either  the  Conference 
of  1885  or  1889  was  in  fact  the  conference  of 
the  United  Brethren  Church,  duly  elected 
and  organized,  but  it  is  asserted  that  it  had 
no  jurisdiction  to  change  the  constitution  or 
revise  the  confession  of  faith. 

As  bearing  upon  this  question,  it  must  not 
be  forgotten  that  the  Constitution  of  1841  was 
framed  and  adopted  by  a  general  conference, 
and  went  into  force  without  submission  to  a 
vote  of  the  members  of  the  Church.  It  re- 
mained the  organic  law  of  the  society  from 
that  date  until  1889,  a  period  of  more  tlian 
forty  years,  and  so  far  as  we  are  able  to  as- 
certain from  the  record  before  us,  the  power 
of  the  conference  to  make  and  adopt  such  an 
instrument  was  not  questioned. 

In  the  case  of  CJiase  v.  Cheney  (111.)  10 
Am.  L.  Reg.  N.  8.  295,  it  was  decided  that 
the  decision  of  an  ecclesiastical  court  upon 
an  ecclesiastical  matter,  as  to  i^  own  juris- 
diction, was  conclusive  upon  the  civil  courts. 

It  has  been  held  in  this  State,  by  repeated 
decisions,  that  where  a  court  of  limited  jur- 
isdiction has  jurisdiction  to  proceed,  and 
does  proceed,  the  same  presumptions  prevail 
in  favor  of  its  action,  and  in  favor  of  the 
verity  of  its  record,  as  if  its  powers  were 
general,  and  that  where  such  a  tribunal  is  re- 
quired to  ascertain  and  decide  upon  facts  es- 
sential to  its  jurisdiction,  its  judgment 
thereon  cannot  be  attacked  collaterally. 
Stout  V.  Woods,  79  Ind.  108 ;  State  v.  Wemel, 
77  Ind.  428;  Featherston  v.  SmaU,  77  Ind. 
143 ;  Stoddard  v.  Johnson.  75  Ind.  20 ;  Rick- 
etts  V.  Spraker,  77  Ind.  371. 

It  will  scarcely  be  denied  that  the  general 
conference,  which  is  the  highest  legislative 
and  judicial  body  in  the  Church,  has  power* 
to  determine  what  is  the  constitution  under 
which  it  acts,  and  to  determine  what  is  the 
confession  of  faith  of  the  Church  which  it 
represents.  The  question  as  to  whether  the 
old  confession  of  faith  and  the  old  constitu- 
tion had  been  superseded  bv  the  new  was  a 
question  that  squarely  confronted  the  Ckm- 
ference  of  1889. 

Assuming  that  the  action  of  the  commis- 
sion on  revision  coupled  with  the  action  of 
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the  ConfereDce  of  1885,  and  vote  upon  the 
fiubject  of  revision  and  amendment,  ^ave  it 
jurisdiction  in  the  premises,  the  General 
Conference  of  1880  adjudged  and  declared 
that  what  appears  in  the  record  before  us  as 
the  revised  confession  of  faith  and  amended 
constitution  was  in  fact  the  fundamental  be- 
lief and  constitution  of  the  Church  of  the 
United  Brethren  in  Christ  in  the  United 
States.  Who  shall  question  the  correctness 
of  its  decision  or  revise  it?  The  civil  courts? 
To  do  so  would  be  to  assume  ecclesiastical 
jurisdiction,  a  jurisdiction  they  do  not  pos- 
sess. It  was  clearly  an  ecclesiastical  matter, 
pertaining  to  the  government  of  the  Church, 
and  the  Church,  through  its  legally  consti- 
tuted tribunal,  having  adjudicated  the  mat- 
ter, we  think  the  civil  courts  are  bound  by 
such  adjudication.  It  follows  that  what  ap- 
pears in  the  record  before  us  as  the  amended 
constitution  and  revised  confession  of  faith 
are  the  constitution  and  faith  of  the  church 
known  as  the  United  Brethren  in  Christ,  and 
that  those  who  adhere  to  them  constitute  the 
Church,  while  those  who  refuse  to  do  so 
must  be  regarded  as  seceders. 


But  it  is  urged  that  the  confession  of  faith 
was  never  legally  changed  because  the  Con- 
stitution of  1841  forbade  any  change  therein. 
It  is  not  denied  that  such  confession  of  faith 
could  be  made  after  a  change  in  the  consti- 
tution. We  know  of  no  reason  why  the  ques- 
tion of  revision  of  confession  of  faith  might 
not  be  submitted  with  a  proposition  to  amend 
the  constitution.  The  question  of  constru- 
ing the  Constitution  of  1841  was  purely  for 
the  church  authorities.  They  determined 
that  both  questions  could  be  submitted  to- 
gether, and  the  Conference  of  1889  have  ad- 
judged that  this  was  legally  done.  This  be- 
ing a  purely  ecclesiastical  matter,  we  have 
no  power  to  review  their  decision.  It  is  bind- 
ing upon  us  as  well  as  the  members  of  the 
Church,  and  so  we  must  hold  that  the  con- 
fession of  faith  was  legally  revised. 

It  follows  from  what  we  have  said  that 
the  circuit  court  did  not  err  in  its  conclu- 
sions of  law  upon  the  facts,  as  stated  in  this 
record. 

Judgment  affirmsd, 

McBride*  J. ,  took  no  part  in  the  decision 
of  this  cause. 
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*To  sell  or  deal  in  tieketi  iwued  by  a 
railroad  eoinpaiiy»''  ^rhich  is  prohib- 
ited by  statute  uDiess  done  by  a  duly  author- 


ized airent,  does  not  mean  the  sale  of  a  sinerle 
ticket  which  a  person  may  happen  to  nave  that  he 
cannot  use,  but  applies  only  to  the  busineSB  of 
selling  or  buying  and  selllDg  such  tickets. 

(December  28, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  for  Buncombe  County 


HOTE.— TITiat  constitutea  ^'decUing''  or  ''eanrylno  on 

business.*^ 

Deolina. 

The  right  to  deal  in  bills  is  not  merely  a  purchase, 
l)ut  includes  a  taking  for  collection.  Rank  of 
Alabama  v.  Knox,  1  Ala.  118. 

The  prohibition  against  dea)lng  in  commercial 
paper  by  a  corporation  does  not  apply  to  receiving 
notes  on  a  sale  of  land  and  selling  them.  Buckley 
y.  Brigffs,  80  Mo.  452. 

A  taking  by  a  bank  of  cotton  as  security  for  a 
ioan  with  authority  to  ship  and  sell  it  for  the 
owner  at  his  risk  is  not  a  dealing  in  goods,  wares 
and  merchandise  within  the  prohibition  of  the 
bank  charier.    Bates  v.  Bank  of  State,  2  Ala.  461. 

A  provision  in  the  charter  of  a  bank  that  it  shall 
not  deal  or  trade  in  buying  or  selling  any  goods 
not  truly  pledged  to  it  for  debt  is  not  violated  by 
a  single  isolated  transaction  in  which  the  bank  for 
the  purpose  of  raising  money  takes  from  another 
bank  a  quantity  of  butter  together  with  a  loan  of 
money  on  an  agreement  to  repay  the  loan  with  the 
market  price  of  the  butter.  Sacket^s  Harbor  Bank 
V.  Lewis  Ck)unty  Bank,  11  Barb.  218. 

The  makers  of  a  note  constituting  a  firm  will  be 
considered  dealers  with  the  bank  which  discounts 
It  so  as  to  require  actual  notice  of  the  dissolution 
of  the  firm  or  its  equivalent  in  order  to  defeat  the 
liability  of  all  upon  a  renewal  by  a  part  of  them 
although  the  note  was  given  for  the  accommoda- 
tion of  a  third  person,  who  presented  it  and  pro- 
cured its  discount.  Vernon  v.  Manhattan  Co.  17 
Wend.  604. 

14  L.  R.  A. 


I  Taking  a  mortgage  to  secure  the  payment  of  a 
debt  is  not  within  the  prohibition  against  dealing  in 
lands  by  a  foreign  corporation.  Blunt  v.  Walker,  11 
Wis.  849, 78  Am.  Dec.  709. 

A  butcher  is  not  a  dealer  within  the  meaning  of 
the  North  Carolina  Act  of  1879,  §  12,  providing  for 
the  licensing  of  occupations.  State  v.  Tearby,  88 
N.  C.  581, 83  Am.  Rep.  694. 

A  miller  or  manufacturer  who  buys  grain  as  well 
as  raises  it  on  his  own  farm,  and  retails  flour  else- 
where than  at  bis  mill,  is  subject  to  a  license  tax 
as  a  ''dealer  in  goods,  wares,  and  merchandise"  un- 
der a  license  statute  which  exempts  millers  selling 
at  the  mill.    Berks  County  v,  Bertoiet,  13  Pa.  622. 

Ordinary  retail  book-sellers  are  not  "dealers  In 
second-hand  goods"  under  an  ordinance  requiring 
a  license  for  such  dealers  because,  in  connection 
with  their  other  business  and  as  incidental  thereto, 
they  buy  and  sell  second-hand  books.  Eastman  v. 
Chicago,  79  TU.  178. 

One  who  keeps  a  store  in  which  intoxicating 
liquors  are  kept  for  sale  and  are  sold  by  his  clerks 
is  a  dealer  within  the  meaning  of  a  license  law,  al- 
though he  makes  no  sales  with  his  own  hand. 
State  V.  Dow,  21  Vt.  484. 

A  distiller  or  rectifier  Is  not  a  dealer  in  spirits 
within  the  meaning  of  Stat.  6  Geo.  lY.,  chap.  80, 
§  124,  regulating  the  strength  of  spirits.  WethereU 
V.  Jones,  3  Barn.  &  Ad.  221. 

The  sale  of  a  single  lot  of  spirits  which  a  person 
has  taken  for  a  debt  does  not  make  him  a  dealer 
within  the  meaning  of  U.  S.  Rev.  Stat.,  9  8242,  re- 
quiring a  special  tax.  United  States  v.  Feigelstock, 
14Blatchf.821. 
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coDvictiDg  him  of  a  violation  of  the  statute 
regulating  the  sale  of  railroad  tickets.  Be- 
versed. 

Statement  by  Merrimon*  (7/i.  J.: 
The  indictment  charges  that  the  defendant 
"did  on  the  1st  day  of  September,  1891,  and 
on  other  days  both  before  and  since  said  date, 
unlawfully  and  willfully  sell  to  one  A.  M. 
Smith,  of  the  county  and  State  aforesaid,  a 
certain  railroad  ticket  issued  by  a  railroad  com- 
pany, to  wit,  the  Pennsylvania  Railroad  Com- 
pany, he,  the  said  C.  F.  Ray,  not  being  a  duly 
authorized  agent  of  said  railroad  company, 
and  without  having  exhibited  his  authority  to 
sell  said  ticket,  contrary  to  the  form  of  the 
statute,"  etc.  The  defendant  pleailed  not 
guilty,  and  on  the  trial  the  Jury  rendered  a 
special  verdict,  the  material  part  of  which  is 
as  follows:  "  C.  F.  Ray,  the  defendant  above 
named,  did  on  the  1st  day  of  September,  1891, 
willfully  sell  to  one  A."M.  Smith  a  certain 
railroad  ticket  issued  by  a  railroad  company, 
to  wit,  the  Pennsylvania  Railroad  Company, 
the  said  Ray  not  being  a  duly  authorized  agent 
of  said  railroad  company,  and  not  having  ex- 
hibited his  authority  to  sell  said  ticket.'' 
Thereupon  the  court  adjudged  that  the  de- 
fendant was  guilty,  and  gave  judgment  against 
him,  from  which  he  appealed  to  this  court. 
The  defendant  excepted  upon  the  following, 
as  well  as  other  grounds:  *'(!)  It  is  not  alleged 
or  found  that  the  defendant  sold  or  dealt  in 
railroad  tickets,  but  simply  that  he  sold  a  sin- 
gle railroad  ticket;  (2)  that  the  defendant  is 
not  guilty  upon  the  indictment  and  special 
verdict. 


Mr,  F.'A.  Sondley,  for  appNellant: 

The  use  of  the  plural  word  '*  tickets  "  shows 
that  it  was  the  purpose  of  the  Act  to  prohibit 
a  business  and  not  to  prevent  a  single  sale.  A 
man  who  simply  sells  a  sinele  ticket  cannot  be 
said  to  "  sell  tickets  "  or  **  deal  in  tickets."  A 
bill  of  indictment,  as  well  as  a  special  verdict, 
will  never  be  extended  by  implication  or  infer- 
ence beyond  the  literal  and  necessary  meaning 
of  its  language. 

State  V.  LtUs,  78  N.  C.  496;  StaU  v.  Blue^ 
84  N.  C.  807;  StaU  v.  Bray,  89  N.  C.  480. 

The  findings  of  a  jury  in  a  special  verdict  do 
not  aid  a  defective  bill  of  indictment. 

StaU  V.  Hdull,  100  N.  C.  471. 

No  man  or  set  of  men  are  entitled  to  exclu- 
sive or  separate  emoluments  or  privileges  from 
the  community  but  in  consideration  of  public 
services. 

N.  C.  Const,  art.  1,  §  7. 

Perpetuities  and  monopolies  are  contrary  to 
the  genius  of  a  free  State,  and  ought  not  to  be 
allowed. 

N.  C.  Const,  art.  1,  §  81. 

No  clearer  monopoly  can  be  imagined  than 
that  which  the  statute  under  discussion  seeks 
to  create  when  it  says  to  one  man,  regpudless 
of  his  character,  capacity  and  qualifications,. 
'  *  Tou,  and  you  alone,  may  deal  in  railroad 
tickets.  Tour  neighbor,  a  man  in  every  way 
unobjectionable,  must  not  do  so."  Monopoly 
is  the  abuse  of  free  commerce  by  which  one 
or  more  individuals  have  procured  the  advan- 
tage of  selling  alone  all  of  a  particular  kind  of 
merchandise,  to  the  detriment  of  tbe  public. 

Bouvier,  Law  Diet.  ad.  verb.  Monopoly;  Cam 
of  Monopolies,  11  Coke,  86. 


A  clerk  in  a  saloon  Is  not  a  ''dealer"  within  tbe 
meaning  of  a  statute  as  to  makinsr  sales  on  bunday. 
Archer  v.  State,  10  Tex.  App.  468. 

A  sale  by  a  country  merchant  of  several  quarts  or 
gallons  of  whisky  for  domestic  purposes  on  differ- 
ent occasioDB  within  twelve  months  will  not  make 
him  a  wholesale  dealer  Id  intoxicating  liquors  of 
whom  a  license  is  required  by  a  statute  which  is  not 
aimed  at  a  restriction  of  the  business  but  merely 
for  revenue.   Espy  v.  State,  47  Ala.  S8S. 

A  general  dry-goods  merchant  is  not  a  dealer  in 
tobacoo  within  the  meaning  of  a  statute  requiring 
a  license  of  such  dealers  because  he  keeps  a  little 
plug  tobacco  for  the  convenience  of  customers. 
Garter  v.  State,  44  Ahi.  S9. 

A  single  sale  of  Intoxicating  liquors  is  within  a 
license  law  providing  that  any  person  'Vho  shall 
deal  in  the  Belling"  of  such  liquors  in  certain 
quantities  shall  be  deemed  a  retailer.  State  v. 
Paddock,  24  Vt.  812;  State  v.  Bugbee,  22  V  t.  82.  But 
see  also  infra. 

A  single  sale  in  gross  of  his  whole  stock  of  liquors 
does  not  make  the  seller  a  wholesale  **dealer"  with- 
in the  meaning  of  the  statute  requiring  such  dealers 
to  pay  a  tax  to  the  State.  Overall  v.  Beseau,  87 
Mich.  506. 

A  single  sale  of  all  his  stock  of  tobacco  and  cigars, 
made  by  one  whose  license  had  expired.  Is  not  made 
by  him  as  a  '^dealer"  for  which  a  license  Is  neces- 
sary.   Goodwin  V.  Clark,  66  Me.  280. 

The  discount  of  a  promissory  note  or  receiving  it 
in  payment  of  a  debt  due  to  a  bank  is  not  within 
the  provision  of  its  charter  that  it  shall  not 
**deal  or  trade  in  buying  or  eelling  goods,  wares, 
merchandise  or  commodities  whateoever;^^  the  pro- 
hibition is  not  against  purchases  but  against  buying 
and  selling  for  the  purposes  of  gain.  Fleckner  v. 
Bank  of  United  States,  21 U.  S.  8  Wheat  888,  6  L.  ed. 
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631;  Bank  of  United  States  v.  Waggener,  34  U.  &  9 
Pet.  878,  9  L.  ed.  168. 

So  the  prohibition  of  unauthorized  banking  has 
no  application  to  a  smgle  isolated  act  of  loaning 
money  at  another  place  than  that  at  which  its 
charter  fixed  the  place  of  business.  Potter  v.  Bank 
of  Ithaca, .5  Hill.  490:  Suydam  v.  Morris  Canal  ft 
Bkg.Co.6HilJ,217. 

And  a  loan  of  money  by  a  foreign  corpora- 
tion,  if  it  was  a  single  isolated  casual  traoaactioD 
not  for  the  purpose  of  gain  but  to  oblige  a  cus- 
tomer, is  not  a  violation  of  a  charter  provision 
against  using  its  funds  for  banking  transactfcms. 
Steam  Nav.  Co.  v.  Weed,  17  Barb.  878. 

Bus<n«m. 

The  word  '^business"  in  statutes  relating:  to  the 
observance  of  Sunday  Includes  the  making  of  con- 
tracts.   Bloom  V.  Richards,  2  Ohio  St.  387. 

A  contract  of  hiring  for  one  year,  made  on  San- 
day  between  a  farmer  and  a  laborer,  is  not  within 
a  statute  against  doing  business  on  that  day.  Bex 
V.  Whitnash,  7  Bam.  &  C.  606. 

But  a  sale  of  a  horse  by  a  horse  dealer  is.  Fen- 
nell  V.  Kldler,  6  Bam.  &  C.  406. 

So  is  loaning  money  on  Sunday  ^'busineas^  within 
the  meaning  of  a  Sunday  law.  Troevert  r.  I>e<^pr. 
51  Wis.  46. 

So  is  the  procuring  and  affixing  signatures  of 
taxpayers  to  a  petition  for  the  issue  of  rallwrny 
bonds.  Deforth  v.  Wisconsin  &  M.  R.  Co.  52  Wis. 
820. 

Farming  is  business  for  purposes  of  gain  within 
the  meaning  of  a  statute  regulating  the  formation 
of  partnershi  ps,  associations,  etc.  Harris  v.  Amery , 
L.B.1C.P.148. 

Playing  upon  a  musical  instrument  as  a  member 
of  a  military  and  quadrille  band,  by  which  one  ( 
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No  persoD  ought  to  be  deprived  of  his  life, 
liberty  or  property,  but  by  the  law  of  the  land. 

N.  C.  Const,  art.  1,  §17. 

To  demand  that  the  owner  of  a  particular 
piece  of  property  which  he  cannot  himself  ac- 
tually enjoy  with  benefit,  must  either  lose  it 
entirely  or  sell  it  to  a  particular  person,  who, 
for  lack  of  competition,  may  buy  or  not,  at  his 
option,  and  may  fix  his  own  price  in  purchas- 
ing, is  to  deprive  such  owner  of  his  property 
otherwise  than  ''by  the  law  of  the  lana." 

The  term  "  property  "  embraces  every  species 
of  valuable  right  and  interest. 

Bouvier,  Law  Diet,  ad,  verb.  Property;  Hoke 
V.  Henderson,  5  N.  C.  17;  1  Bl.  Com.  *  138; 
StavghterHottee  Caee,  88  U.  8.  16  Wall.  86,  21 
L.  ed.  894;  3  Kent,  Com.  *  326. 

To  demand  that  a  man  should  relinquish  an 
innocent  and  honest  business  in  which  he  is  en- 
gaged, and  for  the  prosecution  of  which  he  has 
prepared  and  qualified  himself,  is  to  deprive 
him  of  his  property  otherwise  than  "by  the  law 
of  the  land." 

Slaughter- HouM  Cases,  88  U.  S.  16  Wall,  127, 
21  L.  ed.  425;  Hoke  v.  Henderson,  15  N.  C.  18. 
See  also  Ex  parte  Garland,  71  U.  S.  4  Wall. 
888.  18  L.  ed.  366. 

It  is  idle  to  answer  to  this  that  the  statute 
itself,  because  passed  through  the  Legislature, 
is  **  the  law  of  the  land." 

Taylor  v.  Potter,  4  Hill,  140;  Cooley.  Const. 
Lim.  *  854;  1  Bouvier,  Law  Diet.  611;  David- 
son V.  New  Orleans,  96  U.  8. 102, 24  L,  ed.  618. 

To  suppress  the  business  of  ticket  brokers, 
except  when  authorized  by  railroad  companies, 
is  to  place  an  unreasonable  restriction  upon  the 
liberty  of  him  who  would  engage  in  it,  to  de- 


I  molish  his  means  of  earning  a  livelihood,  con- 
fiscate his  property  and  obstruct  legitimate  and 
beneficial  commerce. 

See  Tick  Wo.  v.  Hopkins,  118  U.  S.  856,  30 
L.  ed.  220;  Baltim&re  v.  Badecke,  49  Md.  217; 
Dent  V.  West  Virginia,  129  U.  S.  121,  32  L. 
ed.  625. 

It  would  be  idle  to  assert  that,  because  of  the 
frequency  of  fraudulent  practices  among  law- 
yers, the  State  could  abolish  the  profession  and 
forbid  the  practice  of  law.  There  is  no  dif- 
ference in  principle  between  the  two  cases. 
The  business  of  ticket  brokerage  does  afford 
many  opportunities  for  fraud  and  deceit,  and 
it  may  on  that  account  be  placed  under  strict 
police  surveillance.  But  the  business  serves  a 
useful  end,  when  honestly  conducted,  and  the 
constitutional  liberty  of  the  ticket  broker  is 
violated  when  he  is  prohibited  altogether  from 
carrving  on  his  business. 

Tiedeman,  Pol.  Powers,  p.  292. 

Messrs.  Theodore  F.  Davidson,  Atty- 
Oen,,  and  F.  H.  Basbee  for  the  State. 

Merrimoiiy  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  is  indicted  for  a  violation  of 
the  statute  (Acts  1891,  chap.  290.  §  1)  which 
prescribes  "that  it  shall  be  unlawful  for  any 
person  to  sell  or  deal  in  tickets  issued  by  any 
railroad  company  unless  he  is  a  duly  author- 
ized agent  of  said  railroad  company,  and  it 
shall  be  the  duty  of  said  agent  to  exhibit  his 
authority  to  sell  or  deal  in  said  tickets,  and 
the  company  whose  agent  he  is  shall  be  re- 
sponsible for  his  acts  as  such  agent;  that  any 
violation  of  this  law  shall  be  a  misdemeanor. 


bis  whole  support  and  Uvelihood,  is  his  business 
and  makes  bis  instrument  exempt  from  attachment 
under  a  statute  exempting  implements  of  a  debtor 
necessary  for  carrying  on  his  trade  or  business. 
Goddard  V.  Chaffee,  2  Allen,  306, 79  Am.  Dec.  796. 

The  mere  renting  by  a  married  woman  of  a  few 
rooms  in  her  homestead  occupied  by  herself  and 
husband  is  not  carrying  on  business  within  the 
meaning  of  a  statute  relating  to  the  liability  of 
married  women  for  debt.  Holmes  v.  Holmes,  40 
Conn.  117. 

A  wife  who  buys  an  engine  and  machinery  to 
saw  lumber  on  her  own  land  is  engaged  in  ^^trade 
or  business"  within  the  meaning  of  a  married 
woman^B  statute.  Ketterviile  v.  Barber,  62  Miss. 
168. 

A  married  woman  is  engaged  in  "business  on  her 
separate  account"  within  the  meaning  of  a  statute 
requiring  her  to  file  a  certificate  In  order  to  protect 
her  personal  property  from  her  husband^s  cred- 
itors where  she  owns  a  farm  and  carries  it  on  for 
the  support  of  the  family.  Snow  v.  Sheldon,  ISd 
Mass.  882, 80  Am.  Rep.  684. 

But  a  wife  was  held  not  to  be  engaged  in  "trade 
or  business  as  a  feme  sole"  by  reason  of  oanylng 
on  a  plantation  within  the  meaning  of  a  statute 
making  married  women  thus  engaged  liable  on 
their  contract  as  if  unmarried,  where  it  also  pro- 
vided especially  as  to  the  liability  of  the  separate 
estate  of  a  married  woman  for  supplies  furnished 
for  her  plantation.    Duncan  v.  Robertson,  68  Miss. 

800. 
Keeping  a  ten-pin  alley  for  the  amusement  of 

one*s  self  and  family  is  not  "engaging  in  the  busi- 
ness" of  keeping  such  alley  under  a  license  statute. 
Eubanks  v.  State,  17  Ala.  181. 

Renting  an  upper  hall  or  room  in  one^s  building 
for  a  theatre  is  not  "engaging  in  or  carrying  on  the 

14  L.  R.  A. 


business  of  keeping  a  theatre."    OiUman  v.  State, 
55Ala.2i8. 

A  person  is  engaged  in  the  "business  of  retailing 
intoxicating  liquors"  when  he  sells  tbem  for  profit 
or  as  a  means  of  livelihood,  although  that  is  not 
his  sole  or  exclusive  business  occupation.  Harris 
V.  State,  60  Ala.  127. 

Selling  an  occasional  drink  or  bottle  of  Uquor 
does  not  necessarily  constitute  carrying  on  the 
business  of  a  retail  liquor  dealer  within  the  mean- 
ing of  n.  S.  Rev.  Stat.,  §  8242.  United  States  v. 
Jackson,  1  Hughes,  681. 

A  single  sale  of  intoxicating  liquors  is  not  "en- 
gaging in  business"  within  the  meaning  of  a  rev- 
enue law  which  forbids  such  engaging  in  business 
without  license,  while  another  statute  prohibits 
"retailing"  without  license,  thereby  distinguishing 
between  retailing  and  engaging  in  business.  Mar- 
tin V.  State,  60  Ala.  84;  Weil  v.  State,  52  Ala  19; 
Moore  v.  State,  16  Ala.  411. 

But  a  series  of  sales  for  the  purpose  of  profit  will 
constitute  engaging  in  business  under  such  stat- 
ute.   Wen  V.  State,  supra. 

A  single  sale  by  a  manufacturing  corporation  of 
another  State  of  an  article  of  its  manufacture  is 
"  doing  business  "  within  the  meaning  of  a  provis- 
ion against  doing  business  before  complying  with 
certain  conditions.  Boulden  v,  Estey  Organ  Co. 
(Ala.)  May  2, 1801. 

Doing  a  single  act  of  business  by  a  foreign  cor- 
poration if  it  be  in  the  exercise  of  a  corporate  func- 
tion is  within  the  prohibition  of  a  statute  against 
"doing  business"  in  the  State.  Farrior  v.  New 
England  Mortg.  Secur.  Co.  88  Ala.  276. 

But  a  single  purchase  of  cotton  by  a  corporation 
of  another  State  is  not  within  a  prohibition  against 
"engaging  in  mercantile  business."  Graham  v. 
Hendricks,  22  La.  Ann.  628. 
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The  important  words  that  limit  and  define  the 
grievance  thus  prohibited  are  *'  to  sell  or  deal 
in  tickets  issued  by  any  railroad  company." 
These  words  imply  not  simply  the  sale  of  a 
single  such  ticket  as  a  person  may  have  or  ob- 
tain not  of  purpose  to  sell  the  same,  but  the 
practice  or  business  of  selling  such  tickets  for 
others,  or  buying  and  selling  them  as  is  ordi- 
narily done  by  '*  ticket  dealers  or  ticket  brok- 
ers." If  the  purpose  had  been  to  forbid  the 
sale  of  a  ^inele  ticket  that  a  person  might 
have  and  coula  not  use  himself,  the  appropri- 
ate terms  used  would  have  been,  "no  person 
shall  sell  anv  ticket  issued  by  a  railroad  com- 
pany," or  "it  shall  be  unlawful  for  any  per- 
son to  sell  any  ticket  issued,"  etc.,  or  the  like 
broad  and  sweeping  terms.  The  phrases,  "  to 
sell  tickets,"  "to  deal  in  tickets,"  imply  in  busi- 
ness parlance  the  business  of  selling  or  buying 
and  selling  such  tickets.  They  imply,  not  par- 
ticular sales. — simply  a  sale, — but  a  multiplic- 
ity of  such  sales  in  the  sense  of  a  business. 
The  buying  and  selling  of  tickets  issued  by 
Tailroad  companies  to  persons  traveling  over 
their  roads  by  "  ticket  dealers"  is  a  common 
and  serious  grievance  to  such  companies,  and 
the  purpose  of  the  statute  is  to  remedy  that 
evil.  It  does  not  extend  to  the  simple  sale  of 
a'.ticket  an  individual  may  happen  to  have  that 


he  cannot  use.  Such  sale  does  not  come  with- 
in the  mischief  to  be  remedied.  That  the 
statute  (sections  2.  8)  requires  such  companies 
"to  redeem  the  unused  portions"  of  certain 
classes  of  such  tickets  does  not  extend  or  en- 
large the  meaning  and  the  purpose  of  the  sec- 
tion above  interpreted.  This  requisite  is  in- 
tend^ simply  to  provide  and  facilitate  a 
measure  of  justice  and  fair-dealing  between 
such  companies  and  passengers  over  the  re- 
spective roads.  The  scope  and  purpose  of  a 
penal  statute  cannot  be  enlarged  by  mere  im- 
plication. Such  purpose  must  appear  by  its 
terms  of  necessary  implication.  In  this  case 
the  indictment  fails  to  charge  the  offense  pre- 
scribed and  defined  by  the  statute.  It  charges 
the  sale  of  a  single  ticket,  and  fails  to  charge 
that  the  defendant  sold  or  bought  and  sold  or 
dealt  in  such  tickets  as  a  business,  as  it  should 
have  done.  The  special  verdict  of  the  jury  is 
in  harmony  with  the  imperfect  indictment 
The  court  ought,  therefore,  to  have  adjudged 
that  the  defendant  was  not  guilty,  and  that  he 
go  without  day. 

The  judgment  must  be  reversed,  and  judgment 
entered  in  favor  of  the  defendant,  as  indicated. 
To  that  end  let  this  opinion  be  certified  to  the 
criminal  court  according  to  law. 


The  making  In  Oolorado  of  one  oontraot  by  which 
an  Ohio  corporation  agneA  to  build  and  deliver  In 
Ohio  certain  machinery  and  the  other  party  to  pay 
for  It  did  not  constitute  a  *'  carrying  on  ^^  of  busi- 
neas  in  Colorado  within  the  meaniner  of  the  pro- 
hibition of  the  Constitution  and  statutes  of  the 
State.  Cooper  Mfg.  Co.  v.  Fervuson,  118  U.  8.  727, 
28  L.  ed.  1187. 

A  life  insurance  company  which  is  merely  col- 
lecting premiums  and  paying  losses  on  old  policies 
l8  still  **  doing  business "  within  the  meaning  of 
statutes  regulating  foreign  companies.  Price  v. 
St.  Louis  Mut.  L.  Ins.  Co.  8  Mo.  App.  288. 

Such  a  company  must  be  coniBldered  as  doing 
'business  within  the  State  wlUiln  the  meaning  of  tax 
laws  also.  Smirth  v.  International  Life  Assur.  Co. 
85  How.  Pr.  128. 

A  railroad  several  hundred  miles  long  is  **  doing 
business  ^*  within  a  State  through  which  It  runs  for 
forty-two  mUes  within  the  meaning  of  a  statute 
taxing  railroads.  Erie  R.  Go.  v.  Pennsylvania,  88 
U.S.  21  Wall.  41(2,22  L.  ed.  505. 

A  co-operative  association  incorporated  in  Mary- 
land, where  its  place  of  business  and  capital  If  it 
has  any  are,  does  not  '^  do  business "  In  Pennsyl- 
yanla  within  the  meanmg  of  statutes  requiring 
certain  conditions  before  foreign  corporations  can 
do  business  In  the  State,  because  it  makes  certain 
contracts  with  members  who  reside  in  Peuasylva- 
nia  and  a  meeting  of  directors  is  occasionally  held 
In  a  town  which  is  partly  in  each  State.  Kllgore 
V.  Smith,  128  Pa.  48. 

Although  a  single  purchase  of  machinery  within 
the  State  by  a  foreign  corporation  is  not  '*  doing 
business"  withm  the  meaning  of  statutes  requir- 
ing certain  conditions  as  to  appointing  an  agent, 
etc..  It  is  sufficient  to  give  a  state  court  Jurisdiction 
in  a  suit  against  it  on  the  contract.  Colorado  Iron 
Works  V.  Sierra  Qrando  Min.  Co.  15  Colo.  499. 

A  railroad  company  does  not  carry  on  business  In 
a  certain  place  within  the  meaning  of  a  statute  de- 
fining the  locality  of  jurisdiction  over  it  merely 
because  it  has  a  station  there  by  which  passengers 
and  freight  are  received  and  contracts  therefor 
made.  Shlels  v.  Great  Northern  B.  Co.  80  L.  J.  Q. 
B.381. 
14  L.  R  A. 


A  railroad  company  Is  not  carrying  on  business 
within  the  meaning  of  the  Bankrupt  Act  so  as  to 
give  Jurisdiction  to  a  court  in  bankruptcy  proceed- 
ings in  a  district  in  which  no  part  of  its  railroad  Is 
or  is  to  be  constructed  and  operated,  although  it 
has  an  office  in  such  district  where  its  officers  act 
and  its  board  of  directors  meet,  andtwhere  It  has 
contracted  debts  and  made  loans,  purchases  and 
payments.   Re  Alabama  &  C.  B.  Co.  9  Blatchf.  890L 

Bringing  an  action  and  conducting  a  litigation  is 
not  doing  business  within  the  meaning  of  a  statute 
prescribing  certain  conditions  precedent  to  the 
right  of  a  foreign  corporation  to  do  business  within 
the  State.  Christian  v.  American  Freehold  L.  ft  M. 
Co.  89  Ala.  198;  Texas  Land  &  Mortg.  Co.  v.  Wor- 
sham,  78  Tex.  660;  Powder  B1  ver  GatUe  Go.  v.  Custer 
County,  9  Mont.  145;  Probst  v.  Board  of  Domestlo 
Missions,  8  N.  M.  887;  Boulden  v.  Bstey  Organ  Co. 
(Ala.)  May  2, 1891;  Scruggs  v.  Scottish  Mortg.  Co.  54 
Ark.  666;  Utley  v.  Clark-Gardner  Lode  Min.  Co.  4 
Colo.  889. 

A  non-resident  manufacturer  having  a  depot 
and  agent  in  the  State  for  the  sale  of  its  manufac- 
tures is  not  doing  business  within  the  State  within 
the  meaning  of  a  statute  taxing  sums  invested  in 
busmesB  by  non-residents.  People  v.  Commission- 
ers of  Taxes,  2S  K.  Y.  242. 

The  business  of  a  "slaughterer  of  cattle "  is  car- 
ried on  by  parties  who  furnish  a  place  for  the 
slaughtering,  which  is  done  by  persons  who  are 
hired  by  the  owners  of  the  cattle.  Liverpool  New 
Cattle  Co.  V.  Hodson,  L.  B.  2  Q.  B.  181. 

A  hospital  to  which  part  of  the  patients  treated 
pay  according  to  their  means  is  a ''  business  "  with- 
in the  meaning  of  a  covenant  in  a  lease  against  car- 
rying on  *'any  trade,  busmess,  or  dealing  what- 
soever, or  anything  in  the  nature  thereof.**  Bram- 
well  V.  Lacy,  L.  B.  10  Ch.  Div.  69L 

A  solicitor  does  not  "*  practice  "  or ''''  carry  on  bis 
business**  outside  of  the  limits  within  which  he  Is 
authorized  to  practice  by  his  certificate  merely  by 
reason  of  a  single  isolated  transaction  outside  of 
such  limits.    Be  Horton,  46  L.  T.  N.  S.  5a. 

i  B.  A.  B. 
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*1.  AJudi^ent  in  ejectment  agalnrt  > 
body  haying  the  poorer  of  eminent 
domain  te  not  a  bar  to  the  exercise  by  auoh 
body  of  such  power  as  to  the  land  recorered  in 
the  action  of  ejectment. 

8.  Where  a  body  poamemdng  the  power 
of  eminent  domain  has  entered  upon 
Uuid  without  leave  of  the  owner  and  without 
complying  with  the  law  reflruiating  the  exercise 
of  such  power,  it  may  condemn  the  property 
entered  upon,  and  thereby  seciure  the  right  to 
the  legal  possession  and  enjoyment  thereof;  and 
this,  whether  it  has  or  has  not  been  ousted  from 
its  former  or  illegal  possession. 

8*  Where  a  railroad  company  haying 
the  power  of  eminent  domain  has  en- 
tered upon  land  withcnit  the  consent  of 
the  landowner  and  without  complying  with 
the  law  regulating  the  exercise  of  such  power, 
and  has  constructed  a  railroad  track  thereon,  the 
value  of  the  improvements  thus  put  by  the  com- 
pany on  the  land  cannot  be  included  in  estimat- 
inu  the  damage  sustained  by  the  landowner,  in 
proceedings  subsequently  instituted  under  such 
law  by  the  company  or  its  legal  successor  having 
similar  power  to  condemn  the  land,  or  an  ease- 
ment therein  to  the  company's  use;  and  this, 
whether  the  company  has  been  ousted  from  the 

.  former  posseesion  or  not. 

4.  Where  a  railroad  company  having 
the  poorer  of  eminent  domain  has  en* 
tered  upon  land  without  the  consent  of 
the  owner  and  without  a  certain  ma- 
terial requirement  of  the  law  regulating 
the  exercise  of  such  power  having  been  complied 
with,  and  there  has  been  a  Judgment  in  ejectment 
in  favor  of  the  landowner  against  such  company 
or  its  legal  successor,  a  lessee  for  ninety  years, 
and  the  Judgment  is  affirmed  on  appeal,  the  ap- 
pellate court  may,  no  conduct  in  bad  faith  upon 
the  part  of  the  company  appearing,  withhold  its 
mandate  of  possession  to  allow  a  reasonable  time 
for  the  institution  and  consummation  of  new 
condemnation  proceedings.  If  the  new  con- 
demnation proceedings  are  resisted  by  the 
landowner  and  are  dismissed  by  the  trial  court 
on  the  ground  that  there  is  no  constitutional  law 
authorizing  the  same,  and  this  order  is  appealed 
from  by  the  company,  the  appellate  court  may 
withhold  its  mandate  for  possession  until  the  de- 
cision of  such  appeal,  but  It  should  do  so  only 
upon  the  express  condition  that  its  action  shall 
not  interfere  with  the  landowner's  right  to  sue 
for  mesne  profits  for  the  use  or  retention  of  the 
land  by  the  company. 

(June  Term,  1881.) 
*Head  notes  by  Ranbt.  Ch.  J. 


Note.— For  notes  on  the  general  question  of  com- 
pensation for  lands  taken  by  condemnation,  see 
Leroy  &  W.  R.  €k).  v.  Boss  (Kan.)  S  L.  R.  A.  217;  San 
Diego  Land  &  T.  Ck>.  v.  Neale  (Cal.)  8  L.  R.  A.  88; 
Schuylkill  River  East  Side  R  Co.  v.  Kersey  (Pa.)  7  L. 
R.  A.  409;  Lake  Brie  &  W,  R.  Go.  v.  Scott  (111.)  8  L. 
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MOTION  for  mandate  in  an  action  brought 
to  recover  possession  of  certain  real  estate 
in  which  a  judgment  of  the  Circuit  Court  for 
Yolusia  County  in  favor  of  plaintiff  had  been 
affirmed  by  the  Supreme  Court.  Motion  de- 
nied. 

The  facts  are  stated  in  the  opinion. 

MeMra,  A*  W.  Coekrell  A  Son  for  the 
motion. 

Mesgrs.  J.  R.  Parrott  and  T.  M.  Day» 
Jr.9  contra, 

Raney,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

In  the  main  opinion  in  this  cause,  27  Fla. 
— ,  a  judgment  in  ejectment  in  favor  of  the 
appellee,  who  was  plaintiff,  was  affirmed. 
Having  discovered  in  our  inv^igations  that  it 
was  the  practice  in  some  appellate  courts  to 
withhold  the  mandate  of  possession  UDtil  con- 
demnation proceedings  could  be  prosecuted, 
we  suggested  that  any  motion  for  such  with- 
holding must  be  made  within  thirty  days.  A 
motion  of  the  character  indicated  was  made  by 
appellant  and  resisted  by  appellee,  and  the 
mandate  for  possession  was  withheld  for  full 
consideration  of  the  point 

Pending  our  consideration  of  the  subject, 
the  appellee  moved  that  the  mandate  for  posses- 
sion should  be  sent  down,  the  grounds  of  this 
motion  being:  (1)  that  sufficient  time  had 
elapsed  to  enable  the  appellant  to  institute  and 
consummate  the  proceedings  contemplated  in 
the  order  of  the  court  withholdiog  the  man- 
date; (2)  that  proceedings  had  in  fact  been  in- 
stituted and  pursued  to  a  final  judgment  of  the 
Circuit  Court  of  Volusia  County,  rendered 
August  10,  18^1,  refusing  to  connrm  the  con- 
demnation of  the  lands  now  occupied  by  the 
appellant,  and  sought  to  be  condemned;  such 
refusal  being  on  the  ground,  urged  by  the  ap- 
pellee, that  since  the  adoption  of  the  present 
Constitution  of  this  State  there  has  been  no 
valid  constitutional  legislation  authorizing  such 
condemnation. 

As  stated  in  the  main  opinion,  the  oririna] 
condemnation  proceedings  were  instituted  in 
August,.  1»85,  not  by  the  appellant  Company, 
but  by  the  Atlantic  "Coast,  St.  Johns  &  Indian 
River  Railroad  Company,  of  which  the  appel- 
lant Company  leased  the  road  in  December  of 
the  same  year  for  the  period  of  ninety-nine 
years.  It  is  now  shown  that  on  the  first  day 
of  April  of  the  present  year,  and  within  less 
than  thirty  days  of  the  filing  of  the  former 
opinion,  it  ha^nng  been  filed  March  4,  the  ap- 
pellant Company  filed  a  petition  in  the  Circuit 
Court  of  Volusia  County,  signed  and  sworn  to 
by  an  attorney  of  the  Company,  stating  that 
the  Company  exists  under  the  laws  of  the 
State;  that  the  railroad  of  the  Company  is  now 
constructed  on  and  across  the  lands  in  ques- 
tion, describing  them,  and  that  such  lands  are 


R.  A.  880;  Ckanesvllle,  H.  &  W.  R.  Co.  v.  Hall  (Tex.) 
9  L.  R.  A.  298. 

On  the  particular  questions  involved  in  the  above 
case  the  opmlon  is  so  comprehensive  that  little  is 
left  for  annotation. 
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essential  for  the  use  of  the  corporfttioD,  and  that 
the  corporation  has  made  its  survey  and  maps 
thereof  by  which  its  road  or  line  is  designated, 
and  that  it  has  located  its  road  according  to 
such  survey,  and  has  filed  certificate  of  such 
location,  signed  by  the  engineer  of  the  corpo- 
ration, in  the  office  of  the  derk  of  the  Circuit 
Court  of  Volusia  County;  that  the  use  of  such 
lands  is  necessary  for  the  puri)08e  of  operating 
the  railroad,  and  that  the  petitioner  has  not  ac- 
quired the  right  to  use  the  same;  that  petitioner 
is  in  possession  of  the  portion  of  the  land  ac- 
tually occupied  by  the  railroad  track,  and  that 
the  appellee,  administrator,  etc.,  is  in  posses- 
sion of  the  balance,  and  that  he  and  Helen 
Maria  Adams,  in  their  own  right,  own  or  claim 
to  own  the  land.  The  prayer  of  the  petition  is 
for  an  order  for  summoning  a  jury  to  appraise 
and  value  the  land  and  fix  the  amount  of  com- 
pensation to  be  paid  to  the  owners,  and  for 
such  proceedings  as  are  requisite  for  the  peti- 
tioner to  acquire  the  right  to  hold  and  use  the 
premises  for  its  corporate  purposes. 

On  the  day  last  named  the  circuit  judge 
made  an  order  directing  the  sherifT  to  summon 
twelve  disinterested  freeholders,  registered 
voters  of  Volusia  County,  as  a  jury  to  meet  at 
the  court-house  on  the  7th  day  of  the  same 
month,  at  an  hour  stated,  to  proceed  under 
their  oaths,  duly  administered  so  to  do,  to  take 
steps  to  appraise  and  value  the  land  described 
in  said  petition  and  order,  and  to  tx  the 
amount  of  the  compensation  to  be  made  to  the 
owners  of  the  land  by  the  petitioning  corpora- 
tion. On  the  8th  of  April  the  jury,  who  ap- 
^  pear  to  have  been  sworn,  met  on  the  premises, 
Charles  S.  Adams  appearing  for  himself  in 
person,  and  Helen  M.  Adams  appearing  by  him 
as  her  attorney,  and  the  jury  then  proceeded 
to  view  the  land  and  "  heard  the  allegations  of 
the  parties,"  and  "appraised,  ascertained  and 
determined"  the  value  of  the  tract  of  land  pro- 
posed to  be  taken,  and  the  damage  that  would 
be  sustained  by  the  owner  by  reason  of  the 
taking  thereof,  at  |50,  and  they  fixed  the 
amount  of  compensation  to  be  made  to  Charles 
S.  Adams,  as  administrator,  at  the  same 
amount,  and  found  that  he  as  such  adminis- 
trator had  the  sole  estate  therein;  and  they 
state  in  their  report  that  such  **report  and  ver- 
dict are  concurred  in  by  ten  of  the  jurors."  It 
is,  however,  signed  by  the  entire  twelve. 

To  this  report  Charles  S.  Adams,  as  admin- 
istrator, and  individually,  and  Helen  M. 
Adams,  filed  objections  of  which  the  fifteenth 
andsubsequent  are  as  follows,  that  since  the  Con- 
stitution of  1885  became  operative  there  are  no 
constitutional  legislative  proceedings  authoriz- 
ing the  condemnation  proceedings  herein 
sought  to  be  instituted;  (16)  that  chapter  8595. 
Acts  of  1885,  as  amended  by  chapter  8712, 
Acts  of  1887,  does  not  preserve  to  the  land- 
owner whose  land  is  sought  to  be  condemned 
•'the  right  of  trial  by  jury"  secured  by  section 
29  of  art.  16  of  the  Constitution,  and  is  void; 
(17)  that  such  legislation,  so  far  as  it  involves 
jury  trials,  is  offensive  to  section  20  of  art.  8  of 
the  Constitution, -which  constitutional  provis- 
ion forbids  the  Legislature  from  passing  spe- 
cial or  local  laws  in  regard  to  summoning  and 
impanneling  grand  and  petit  juries;  (18)  such 
legislation  is  offensive  to  section  8  of  the  Dec- 
laration of  Rights:  "  The  right  of  trial  by  | 
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jury  shall  be  secured  to  all.  and  remain  invio- 
late forever;"  (19)  the  sum  of  $50  is  wholly  in- 
adequate as  damages;  (20)  such  legislation  is 
offensive  to  section  11  of  art.  5  of  the  Constitu- 
tion, which  ordains  a  separation  of  the  juris- 
diction of  the  circuit  court  in  cases  at  law  and 
in  equity;  and  for  other  and  further  grounds 
apparent  upon  the  face  of  the  proceedings. 

On  the  10th  day  of  August,  the  circuit  judge 
made  an  order  sustaining  the  exceptions  and 
protests,  and  refusing  a  confirmation  of  the  re- 
port, and  also  refusing  "  to  order  further  pro- 
ceedings in  this  matter,  on'  the  ground  of  the 
unconstitutionality  of  the  law  authorizing  the 
same."  and  dismissing  the  "  case;"  to  all  of 
which  the  petitioner  excepted. 

Upon  the  entrv  of  the  order  the  Railroad 
Company  entered  its  appeal  to  the  ensuing 
term  of  this  court,  the  judge  fixing  the  penalty 
of  the  appeal  bond  at  $dOO,  which  bond  has 
been  approved,  and  the  transcript  of  api)eal 
has  been  filed  in  this  court,  and  citation  issued 
and  service  thereof  acknowledged. 

It  is  urged  as  a  reason  why  the  mandate 
should  be  issued,  or  should  not  be  withheld, 
that  the  appellee  will  be  entitled  to  damages 
on  the  basis  of  the  value  of  the  land,  including 
the  cross-ties  and  rails,  and  roadbed  or  works, 
put  and  constructed  on  the  land  by  the  Com- 
pany. This  in  our  judgment  is  not  the  law. 
It  is  true  that  if  persons  or  corporations  vested 
with  the  power  of  eminent  domain  enter  upon 
and  appropriate  private  property  to  their  use, 
without  the  consent  of  the  owner,  before  taking 
the  steps  required  by  law  to  condemn  the 
same,  the  owner  may  resort  to  trespass  for 
damages,  ejectment  for  possession,  or  to  equi^ 
for  an  injunction  against  the  use  of  the  land. 
Still  where  such  an  illegal  entry  has  been  made 
by  a  body  possessing  the  power  of  eminent  do- 
main, it  may  condemn  the  property  entered 
upon  and  thus  secure  a  right  to  the  possession 
and  enjoyment  thereof.  If  an  entry  has  been 
made  by  the  express  or  implied  consent  of  the 
landowner,  it  is  clear  that  he  should  not  have 
the  value  of  what  has  been  put  upon  the  land; 
and  the  better  authority  is  that  the  same  rule 
also  applies  in  the  absence  of  any  consent  by 
the  owner.  Lewis,  Em.  Dom.  §  507;  Bctker 
V.  Chicago,  R,  L  dbP,  R.  Go.  57  Mo.  365. 

Though,  as  a  general  rule,  things  affixed  to 
the  freehold  so  as  to  be  a  part  thereof  become, 
as  against  a  trespasser  or  person  entering  tor- 
tiously,  and  affixing  them,  the  property  of  the 
owner  of  the  soil,  this  rule  is  not  applicable 
as  against  a  body  having  the  power  of  eminent 
domain  and  entering  without  leave  and  making 
improvements  for  the  public  purpose  for  whic^ 
it  was  created  and  given  such  power.  The 
principle  controlling  the  landowner's  right  to 
damages  in  such  cases  is  that  he  shall  have 
compensation  for  the  damage  actually  sus- 
tained by  him,  and  no  more,  and  that  the  tres- 
passer's liability  shall  be  likewise  limited. 
This  principle  is  affirmed  in  Mississippi,  Michi- 
gan, Iowa,  Illinois,  Minnesota,  Wisconsin, 
Oregon,  Pennsylvania  and  Alabama.  Louu- 
ville  J\r.  0.  A  T,  R,  Co.  v.  JDickMi,  68  Miss. 
380;  Morgan's  App.  39  Mich.  675;  Toledo,  A.  A 
db  G.  T.  R.  Co.  V.  Dunlap,  47  Mich.  456;  Dan- 
iels y.  C.  l.dbN.  R.  Go.  41  Iowa,  52;  Chicago 
db  A.  R.  Go.  V.  Goodwin,  111  111.  278;  Grew 
V.  First  Div.  St.  Paul  db  P.  R.  Co.  26  Minn. 
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«6;  Lvon  v.  Green  Bay  dt  if.  B.  Co.  42  Wis. 
538;  Oregon  B,  dk  Nav.  Co.  v.  MoHer,  14  Or. 
519;  Western  North  Carolina  B,  Co,  v.  Deal, 
no  N.  C.  110;  lerae  d  St.  L.  B,  Co.  v.  AfaUhews, 
m  Tex.  215;  Dietrich  v.  Murdoch,  42  Mo.  279; 
Indiana,  B.  &  W.  B.  Co.  v.  Allen,  100  Ind. 
409.  415,  416;  Lewis,  Em.  Dom.  §  507. 

Tlie  Railroad  CompaDy,  says  the  Supreme 
Court  of  Mississippi,  in  the  case  from  that 
State  cited  above,  was  a  trespasser  in  construct- 
ing its  road  upon  land  oyer  which  it  bad  not 
acquired  the  right  of  way,  but  it  still  bad  the 
right  to  acquire  the  right  of  way  unaffected 
by  the  liability  incurrS  for  its  trespass;  and 
the  trespass  is  not  inyolved  in  the  determina- 
tion of  the  due  compensation;  the  continuing 
right  of  the  company  to  secure  the  right  of 
way,  in  accordance  with  its  charter,  and  the 
nature  of  its  entry  on  the  land  and  annexing 
chattels  to  the  soil,  distinguish  the  case  from 
that  of  a  trespasser  who  affixes  chattels  to  the 
freehold,  and  the  rule  of  the  common  law, 
established  when  railroads  were  unknown,  is 
not  applicable.  In  the  latter  of  the  cases  cited 
from  Michigan,  it  being  an  appeal  in  a  con- 
demnation proceeding,  a  previous  proceeding 
had  been  taken  bv  the  rx>mpany,  which  had 
thereupon  entered  and  built,  and  afterwards 
the  condemnation  was  set  aside  by  the  supreme 
<x)urt  on  appeal,  because  there  had  been  no  no- 
tice to  Dunlap,  the  landowner.  Afterwards 
the  company  instituted  the  new  condemnation 
proceedings.  ''The  railroad  company, whether 
rightfully  or  wrongfully,"  saj^s  the  opinion, 
""laid  this  track  while  in  possession  and  for  the 
purpose  entirely  distinct  from  any  use  of  the 
land  as  an  isolated  parcel.  It  would  be  absurd 
to  appl]^  to  land  so  used,  and  to  a  railroad 
track  laid  ori  it,  the  technical  rules  which  ap- 
ply in  some  other  cases  to  structures  insepara- 
bly attached  to  the  freehold.  Whatever  rule 
might  apply  in  case  of  abandonment,  it  is 
dear  that  this  superstructure  was  never  de- 
signed to  be  incorporated  with  the  soil  except 
for  purposes  attending  the  possession,  and  in 
proceeding  to  obtain  a  legal  and  permanent 
right  to  oo^upy  the  land  for  this  very  purpose 
there  would  be  no  sense  in  compelling  them  to 
l)uy  their  own  property.  Whatever  right  of 
redress,  if  any,  Dunlap  may  have  for  the  tor- 
tious occupancy  previous  to  these  proceedings, 
or  whatever  right  of  property  he  might  have 
in  case  the  company  abandoned  the  road  en- 
tirely and  left  the  track  untouched,  we  think 
that,  so  long  as  it  is  in  possession  and  legal 
measures  are  proceeding  to  secure  a  right  to 
retain  it  there,  this  structure  belongs  to  the 
•company,  whether  intruders  or  not."  In  Dan- 
iels V.  6.  /.  dk  N.  B,  Co.,  supra,  Daniels,  with- 
out whose  permission  the  company  had  entered 
and  built,  recovered  judgment  in  an  action  for 
possession  against  the  company,  and  the 
Judgment  was  affirmed  on  appeal  {Daniels  v. 
Chicago  <fe  JV:  W.  B.  Co.  85  Iowa,  129),  and 
then  the  company  instituted  condemnation 
proceedings.  "Plaintiff,"  says  the  opinion, 
"**  has  suffered  no  greater  damage  than  would 
have  occurred  to  him  had  the  defendants  pur- 
sued the  course  pointed  out  by  the  statute, 
which  they  are  not,  by  this  proceeding,  pur- 
suing. By  these  proceedings  plaintiff  is  not 
deprived  of  the  title  to  the  land;  the  defendant 
acquires  nothing  more  than  the  right  to  occupy 
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it  for  railroad  purposes.  Had  they  been  insti- 
tuted prior  to,  or  upon,  defendants  taking 
possession  of  the  land,  no  different  right  woula 
have  been  acquired  by  them  than  they  obtain 
in  the  present  action.  In  each  case  the  meas- 
ure of  the  plaintiff's  damages  is  the  same, 
namely,  the  value  of  the  land  without  regard 
to  benefits  resultlbg  from  the  improvement." 
In  the  same  State  it  is  held  that  a  railroad 
company  acquires  no  right  to  the  land  until 
payment  of  damages.  Henry  v.  Dubuque  A 
P.  B.  Co.  10  Iowa,  540.  The  just  compen- 
sation required  to  be  fl^ven,  observes  the  Su- 
preme Court  of  Illinois  in  Chicago  dh  A.  B. 
Co.  V.  Goodwin,  \a  for  that  which  is  taken  from 
the  owner,  and  which  is  of  value  to  him,  and 
not  for  something  he  never  owned.  In  Justice 
v.  Nesquehoning  Valley  B.  Co.,  87  Pa.  28,  the 
Pennsylvania  case  there  had  also  been  a  judg- 
ment in  ejectment  in  favor  of  the  landowners. 
The  court  held  that  the  entry  was  not  the  case 
of  a  mere  trespass  by  one  having  no  authority 
to  enter,  but  of  one  representing  the  State 
herself,  clothed  with  the  power  of  eminent 
domain  having  the  right  to  enter  and  place  the 
materials  on  the  land  taken  for  public  use,  ma- 
terials essential  to  the  very  purpose  which  the 
State  has  declared  in  the  grant  of  the  charter; 
yet  a  trespass  by  reason  of  the  omission  to  do 
an  act  required  for  the  security  of  the  citizen, 
to  wit,  to  make  compensation  or  give  security 
for  it;  for  which  injury  the  citizen  is  entitled 
to  redress,  but  not  beyond  his  injury,  nor  ex- 
tending to  taking  the  personal  chattels  of  the 
railroad  company  laid  down  for  the  benefit  of 
the  public.  The  salient  features  distinguish- 
ing the  case  from  that  of  an  ordinary  trespass 
were  held  to  be:  the  right  to  enter  on  the  land 
under  the  authority  of  law  to  build  a  railroad 
for  public  use;  the  acquisition  thereby  of  a 
mere  easement  in  the  land;  the  entire  absence 
of  an  intention  to  dedicate  the  chattels  entering 
into  its  construction  to  the  use  of  the  land:  the 
necessity  for  their  use  in  the  execution  of  the 
public  purpose;  and,  lastly,  the  pqwer  to  retain 
and  possess  the  chattels  and  the  structures  they 
compose,  by  a  valid  proceeding  at  law,  not- 
withstanding the  original  illegality  of  the 
entry.  The  reasoning  of  the  Supreme  Court 
of  Bahama  in  Jones  v.  New  Orleans  dk  8.  B.  Co, 
dt  Imp.  Afso.,  70  Ala.  227,  is  substantially  the 
same  as  that  of  the  Pennsylvania  court. 

The  cases  relied  upon  by  the  appellee  to  sup- 
port his  contention  do  not  overcome  the  con- 
clusions reached  by  us.  In  New  York  dtG.L, 
B.  Co.  V.  Stanley,  85  N.  J.  Eq.  288,  the  same 
rule  as  to  damages  was  enforced,  and  an  in- 
junction granted  to  restrain  an  action  of  eject- 
ment. The  original  entry  had,  however,  been 
made  under  an  agreement  between  a  predeces- 
sor railroad  company  and  the  landowner,  of 
which  agreement  such  railroad  company  had 
not,  nor  nad  any  of  its  successors,  carried  out 
the  undertaking  to  erect  a  certain  depot.  It 
was  remarked  in  this  case,  as  pointed  out  by 
appellee's  counsel,  that  on  no  other  hypothesis 
than  this  agreement  would  the  appellant  have 
a  standing  in  court  to  stay  the  landowner's  suit 
for  possession,  but  of  this  language  it  is  ob- 
served in  Patterson,  N.  dk  N.  i.  B.  Co.  v. 
Kamlah,  42  N.  J.  Eq.  98, 98,  4  Cent.  Rep.  417, 
that  the  court  was  not  laying  down  the  rule  to 
be  observed  in  all  cases,  but  was   speaking 
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merely  with  reference  to  the  circumstanoes  of 
that  particular  case.  Sehnxder  y.  DeOraff,  28 
Minn.  290  (Sehroeder  ▼.  F%r9t  Div.  St.  Paul  d 
R  R,  Co.  6  Am.  &  Eng.  R.  R.  Cas.  298),  was 
an  action  of  trespass  to  recover  damages  against 
a  railroad  company  for  constructing;  a  road 
across  the  plalntifTs  land  without  his  permis- 
sion, and  it  was  held  that  if  the  ties  and  rails 
had  increased  the  value  of  the  farm,  the  fact  of 
such  increase  should  be  considered  in  estimat- 
ing the  amount  of  damages,  but  if  the  farm 
was  in  no  way  benefited  or  enhanced  in  value 
by  the  ties  ana  rails  being  laid  across  it,  no  de- 
duction from  the  damage  actually  done  to  the 
farm  should  be  made  on  account  of  (he  value 
of  the  ties  and  rails.  The  question  of  whether 
the  value  of  the  ties  and  rails  should  be  ex- 
cluded or  be  included  in  valuing  the  land  on  a 
condemnation  proceeding  was  not  before  the 
court,  nor  mentioned.  It  is  true  the  lower 
court  instructed  the  Jury,  in  connection  with 
the  doctrine  Just  stated,  that  the  ties  and  rails 
had  become  a  part  of  the  realty,  but  the  theory 
of  the  decision  as  to  the  rule  of  damages  was 
that  the  landowner  could  not  be  made  the  un- 
willing purchaser  of  the  ties  and  rails,  or  re- 
quired to  pay  for  them  by  crediting  their  value 
on  damages  done  the  land  in  constructing  the 
road.  In  Go?ien  v.  8t.  LauU,  Ft.  8.  <fe  W.  R. 
Co.  84  Kan.  158,  22  Am.  &  Eng.  R.  R.  Cas. 
116,  the  railroad  company  had  entered  with 
the  consent  of  the  plaintiff  or  his  agent,  and 
the  plaintiff  sued  in  trespass.  There  was  on 
the  land  at  the  time  of  the  entry  an  old  grade 
which  had  been  constructed  by  another  com- 
pany and  abandoned.  It  was  held  that  the 
mcreased  value  given  to  the  land  by  the  pres- 
ence of  the  old  grade  should  be  considered  in 
estimating  the  damages,  but  that  such  increased 
value  was  not  necessarily  what  it  had  cost  to 
build  the  grade;  yet  it  was  also  held  that  no 
recovery  could  be  had  for  the  increased  value 
given  the  land  by  the  improvements  put  on  it 
by  the  defendant  company.  In  this  opinion  it 
is,  moreover,  said:  "  It  has  even  been  held 
that  where  a  railroad  company  enters  upon  land 
as  a  technical  trespasser,  and  afterwards  pro- 
cures the  land  for  its  right  of  way  by  condem- 
nation proceedings,  it  is  not  compelled  to  pay 
for  the  improvements  which  itself  made  upon 
the  land  while  it  was  technically  a  trespasser, 
and  before  illegally  procured  its  right  of  way." 
— citing  Justice  v.  liesqiteTuming  Valley  R.  Co. 
87  Pa.  28;  DanieU  v.  C.  1.  A  N.  R.  Co,  41 
Iowa,  52;  Lyons  v.  Qreen  Bay  dt  M.  R.  Co.  42 
Wis.  588;  Oreve  v.  First  Div.  of  6t.  Paul  dt  P. 
R.  Co.  26  Minn.  66.  "  This,"  observes  the 
opinion,  "seems  like  justice."  The  decision 
in  Hunt  Y.  Missouri  Pdc.  R.  Co,,  76.  Mo.  115,  is 
that  where  a  railroad  company,  having  ob- 
tained a  decree  for  the  condemnation  of  a  tract 
of  land  without  the  knowledge  of  the  owner, 
erected  upon  it  a  building  of  a  permanent  char- 
acter for  a  depot,  and  afterwards  the  decree 
was  held  void,  the  building  becomes  a  part  of 
the  realty  and  could  not  be  removed  by  the  com- 
pany. The  facts  in  Price  v.  Weehawken  Ferry 
Co.,  81  N.  J.  £q.  81,  were,  that  a  railroad  was 
built  on  land  on  which  complainant  held  a 
mortgage  of  prior  date  duly  recorded,  and  the 
charter  of  the  company  did  not  permit  the 
building  of  the  road  there,  but  expressly  pro- 
hibited It.    The  road  was  not  built  under  con- 
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demnation  proceedings,  but  under  a  grant  of 
right  of  way  from  the  mortgafror.  The  ques- 
tion was,  whether  one  having  a  lien  on  the 
railroad  for  building  the  same  could  have  the 
track  or  improvements  reserved  from  sale  un- 
der the  mortgage.  The  opinion  holds  that 
there  wato  no  imramount  power  of  condemnation 
like  that  in  North  Hudson  County  R.  Cb.  v. 
Booraem,  28  N.  J.  Eq.  450,  (cited  supra)  no- 
power,  (the  right  of  eminent  domain)  to  take 
the  property  superior  to  the  right  of  both 
mortgagor  and  mortgagee;  that  where  such 
power  exists  it  confers  the  power  to  take  the 
property  on  making  Just  compensation,  which 
compensation,  in  so  far  as  the  value  of  the  land 
is  concerned,  is  to  be  estimated  as  of  the  time 
when  possession  was  taken,  and  therefore  can- 
not include  the  value  of  improvements  subse- 
quently put  on  the  property  by  the  party  en- 
tering under  such  right,  but  when  the  entry  is. 
not  under  that  right,  the  right  to  take  the  prop- 
erty on  making  compensation  does  not  exist, 
and  the  party  entering  and  improving  does, 
both  subject  to  the  right  of  the  prior  mortgagee 
to  sell  both  the  land  and  such  improvements. 
Meriam  v.  Brovm,  128  Mass.  891,  is  to  the  effect 
that  a  railroad  corporation  which  baa  con- 
structed its  track  upon  a  person's  land  without 
filing  a  written  location  or  presenting  a  plan 
thereof,  or  paying  or  tendering  to  the  landowner 
any  damages  for  the  land  so  taken,  cannot  en- 
ter upon  the  land  for  the  purpose  of  removing 
the  rails  laid  upon  the  roadbed,  and  structurea 
placed  upon  the  land.  Such  property  becomes 
a  part  of  the  realty;  and  the  fact  that  the  orig- 
inal entry  and  construction  were  made  without 
objection  from  the  mortgagor  in  possessioD 
cannot  avail  against  the  title  acquired  by  the 
mortgageebythesubsequent  foreclosure  of  the 
mortgage.  The  mortgage  was  of  a  date  prior 
to  the  construction  of  the  road .  Lake  Erie  dt 
W.  R.  Co.  V.  Kinsey,  87  Ind.  514,  14  Am.  & 
Eng.  R.  R.  Cas.  809,  decides  that  where  a  rail* 
road  company  has  entered,  as  it  legally  might, 
under  condemnation  proceedings,  it  having  de- 
posited the  amount  assessed  by  the  appraisers^ 
and  there  is  an  appeal,  and  on*the  appeal  the  as- 
sessment has  been  increased,  but  the  company 
has  not  paid  the  increased  amount,  that  tbe 
owner  may  recover  in  ejectment  without  pay- 
inff  for  the  improvements  placed  on  the  land. 

In  Graham  v.  Connersvilledt  If.  C.  J.  R  Co.^ 
86  Ind.  468,  the  conclusion  reached  is,  tiiat 
where  a  railroad  company  has,   without  the 
consent  of  the  owner  and  without  color  of  title, 
entered  upon  land  and  occupied  the  same, 
building  a  depot  and  hotel  thereon,  and  after- 
wards seeks  to  appropriate  the  land  under  the 
authority  of  law,  the  value  of  the  land  at  the 
time  of  the  legal  appropriation,  with  the  im- 
proyements  thereon,  constitutes  the  amount 
for  which  the  company  is  liable  to  the  owner 
of  the  land. 

In  California,  in  Caltfomia  Pac.  R.  Co.  v. 
Armstrong,  46  Cal.  85,  condemnation  proceed- 
ings had  been  commenced  against  a  larice 
number  of  landowners,  but  there  was  no  serrice 
as  to  the  owners  of  one  tract,  yet  pending  such 
proceedings  it  was  built  upon  by  the  railmad 
company.  There  was  judgment  as  to  the  other 
lands,  but  none  as  to  this  tract,,  which  the 
owners  sold  to  Armstrong.  Afterwards  the 
proceeding  was  dismissed  as  to  the  particol; 
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tract,  and  new  proceedings  of  condemnation 
were  begun  against  Armstrong.  Tliere  had 
heeu  an  order  of  court  in  the  former  proceeding 
allowing  the  railroad  company  to  enter  upon 
and  retain  possession  of  the  lands  pending  the 
proceedings,  and  bond  had  been  given  as  re- 

auired  by  the  statute.  Answering  the  conten- 
on  that  the  value  of  the  improvements  should 
be  included  in  estimating  damages  in  the 
second  proceeding,  it  is  said  by  the  court: 
**  Neither  the  Constitution  nor  the  statute  con- 
templates that  a  person,  whose  land  is  taken 
in  the  exercise  of  the  right  of  eminent  domain, 
shall  be  entitled  to  anything  beyond  a  '  just 
compensation.'  He  is  to  be  paid  the  damage 
he  actually  suffers,  and  nothing  more.  But, 
to  hold  that,  in  addition  to  the  fair  value  of 
the  land  taken,  and  such  other  damages  as  he 
may  suffer  by  severing  it  from  the  remainder 
of  his  tract,  he  shall  also  recover  the  value  of 
a  railroad  track,  in  the  construction  of  which 
he  never  expended  a  dollar,  and  which  was 
built  by  the  plaintiffs  at  their  own  expense, 
would  be  to  defeat  the  obvious  intent  of  the 
statute  by  an  over-technical  construction  of  it." 

In  United  8taU8  v.  Land  in  Monterey 
County^  47  Cal.  516,  a  condemnation  proceed- 
ing was  begun  by  the  government  in  1870 
against  lands  which  it  had  in  18S4  entered 
upon  against  the  will  of  the  owners,  erecting 
thereon  a  store  building  which  it  had  ever 
since  occupied  as  a  light-house;  and  it  was 
held  that  the  value  of  the  improvements  should 
be  included  in  estimating  damages.  "The 
law/'  says  the  opinion,  "  did  not  authorize  the 
United  States  to  take  the  possession  of  these 
lands  manuforti,  and  their  agents,  in  entering 
upon  them  and  ejecting  the  defendants,  were 
mere  tort-feasors.  The  case  is,  in  this  impor- 
tant respect,  wholly  unlike  that  of  CcUiJar- 
nia  Pac,  R,  Co.  v.  Armstrong,  46  Cal.  85.  In 
that  case  the  road  track  was  constructed  by 
the  railroad  company  while  its  possession  of 
the  land  of  the  defendant  was  rightful,  being* 
held  at  the  time  in  pursuance  of  pending  pro- 
ceedings for  its  condemnation;  and  these  pro- 
ceedings having  been  dismissed  after  the  con- 
struction of  the  track."  The  latter  of  these 
cases  is  also  cited  by  the  appellee.  It  does 
not  pretend  to  overrule  the  former  case,  but 
distinguishes  the  two  by  the  character  of  the 
original  entry. 

Of  the  cases  cited  by  the  appellee,  that  of 
Oraham  v.  Connersville  d  N,  C.  J,  R,  Co.,  86 
lud.  468,  alone  can  be  claimed  to  be  authority 
for  the  contention  that  in  an  authorized  pro- 
ceeding for  condemnation,  the  improvements 
put  upon  the  land  by  a  railroad  company 
having  the  right  to  exercise  the  power  of  emi- 
nent domain,  yet  not  doing  so  in  a  valid 
manner,  should  be  included  m  estimating  the 
landowners'  compensation  or  damages.  If  it 
be  that  the  rule  of  the  former  of  the  California 
cases  is  not  more  applicable  than  that  of  the 
latter  to  the  facts  of  the  case  before  us,  of 
which  we  are  not  at  all  satisfied,  our  yiews 
are  not  shaken  by  the  latter  case. 

The  clear  weight  of  authority,  the  better 
reasoning  and  true  right  of  the  matter  are 
against  the  position  of  appellee. 

II.  The  authorities  at  our  hands  bearing 
directly  or  by  analogy  on  the  subject  of  the 
power  and  duty  of  this  court  to  suspend  the 
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warrant  are  those  mentioned  in  the  succeeding- 
paragraph. 

In  Pitttbvrg  A  S,  R.  Co.  v.  Jonee,  59  Pa.  488^ 
the  railroad  company  had  entered  upon  the 
land  under  an  agreement  to  purchase,  and  had 
built  its  track  thereon.  The  company  failed 
to  pay  the  purchase  money,  and  there  was  a 
decree  in  favor  of  the  vendors  for  the  sale  of 
the  property  for  the  amount  due,  and  the  same 
was  sold  by  the  sheriff  under  the  decree,  and 
the  purchasers  brought  ejectment  against  the 
company.  There  haa  never  been  anv  condem- 
nation proceedings  against  either  the  former 
owners  or  the  purchasers  at  the  sheriff's  sale. 
It  was  said  that  the  sheriff's  vendees  took  the 
whole  title  to  the  land,  the  legal  title  of  the 
vendors  and  the  equitable  title  of  the  railroad 
company,  and  not  subject  to  any  easement  or 
right  of  the  company  to  use  any  part  of  it  for 
the  track  of  its  road.  But  it  was  held  by  the 
court  that  the  company  under  the  provisiona 
of  its  diarter  had  the  undoubted  rurht  to  ap- 
propriate the  land  and  to  acquire  a  right  to  ita 
use  upon  making  compensation  to  the  owners 
for  the  damage  sustained  thereby;  and  that  as 
the  iMid  was  indispensably  necessary  to  the 
company,  and  the  company  had  the  right  in- 
dicated, it  was  but  just  and  equitable  that, 
while  affirming  the  judgment  in  ejectment,  all 
proceedings  thereon  should  be  ordered  stayed 
for  such  reasonable  time  as  might  be  necessary 
to  enable  the  company  to  take  proceedings  to 
condemn  the  land ;  and  that  there  was  no  doubt 
of  the  court's  authority  to  make  the  order,  or 
of  the  propriety  of  the  order,  under  the  cir- 
cumstances. &HaTa  V.  Pennsplmnia  R.  Co, 
2  Grant,  Cas.  245.  (See  also  U.  S.  Dig.  yol.  5,. 
first  series,  p.  800,  §  150.) 

In  PitUimrg  db  L.  E.  R.  Co.  v.  Bruee,  102  Pa. 
28,  a  canal  company  had  condemned  and 
acquired  the  easement  of  a  right  of  way 
over,  and  not  a  fee  in,  the  lands  appropriated 
by  it  for  canal  purposes,  and  afterwards  became 
insolvent  and  all  its  properties  and  franchises 
were  sold  to  a  railroad  company,  and  it  was 
held  that  the  latter  company  could  not  con- 
struct tracks  on  such  canal  right  of  way  without 
making  compensation  to  the  owner  of  the 
land,  and  that  the  owner  of  the  fee  was  entitled, 
where  such  tracks  had  been  laid  without 
making  or  tendering  compensation,  to  recover 
in  ejectment  against  the  railroad  company; 
that,  the  canal  having  been  abandoned  aa 
such,  its  charter  as  a  highway  went  with  it, 
and  the  use  and  occupation  of  the  land  reverted 
to  the  owner  in  fee.  "We  may,"  savs  the 
opinion,  "  here  add,  in  order  to  avoid  all  mis- 
takes and  misapprehensions,  that  the  defend- 
ants might  secure  a  right  of  way  and  secure 
the  work  and  property  which  it  has  put  upon 
the  plaintiff's  land  by  having  an  assessment  of 
damages  as  provided  by  law,  and  if  the  plaintiff 
should  refuse  a  stay  of  execution  until  that 
can  be  accomplished,  the  court  below  on  ap- 
plication may  for  that  purpose  interpose  its 
mjunction, "--citing  Justice  v.  Nesquehoning 
Valley  R.  Co,  87  Pa.  28,  in  which  execution 
had  l^en  stayed  in  the  lower  court.  The  case 
of  Conger  v.  Burlington  d  R  W.  R,  Co.,  41 
Iowa,  410,  is  one  in  which  the  railroad  was 
built  with  the  knowledge,  but  without  any 
express  permission,  of  the  landowner.  The 
landowner  took  proceedings  to  have  the  dam- 
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ages  assessed  and  afterwards  brought  eject- 
ment, the  damages  not  having  been  paid.  The 
doctrine  that  the  fact  that  the  landowner 
knowingly  permits  a  railroad  company  to  enter 
upon  his  land  and  build  its  road,  does  not 
•estop  him  from  mainlaining  an  injunction  re- 
straining (he  company  from  using  the  rij^ht 
of  wav  without  making  compensation  tbere£>r, 
is  fully  recognized  {Hibbs  v.  Chicago  ^  8.  W, 
R.  Co.  88  Iowa,  840):  and  it  is  asserted  that 
there  is  no  difference  in  this  respect  between  a 
proceeding  for  an  iniunction  and  an  action  of 
•ejectment.  The  judgment  in  favor  of  the 
landowner  was  affirmed;  but  the  court  said 
that  the  action  was  to  be  regarded  as  a  mere 
means  of  coercing  pavment  of  the  damages. 
That  if  the  damages  bad  not  been  as.s^^, 
the  defendant  might,  notwithstanding  the  ac- 
tion, cause  the  damages  to  the  landowner  to 
be  assessed,  and  upon  payment  of  them  could 
have  the  execution,  if  issued,  recalled,  and 
would  be  entitled  to  the  aid  of  a  court  of 
equity  for  that  purpose;  but  that  in  this  case, 
■as  the  damages  had  been  assessed,  nothing  but 
payment' of  them  was  wanting  to  entitle  the 
defendant  to  the  continued  use  of  the  plaintiff's 
land,  and  a  suspension  of  the  execution  was 
ordered. 

In  Paterwn,  N.  dt  N.  T.  R.  Co.  v.  Kamlah, 
42  N.  J.  Eq.  98,  4  Cent.  Rep.  417,  Eamlah 
claiming  that  he  had  never  received  compensa- 
tion for  land  used  by  the  railroad  company, 
brought  ejectment  to  recover  the  land,  and 
thereupon  the  company  obtained  a  preliminary 
injunction  to  stay  the  action,  on  the  ground 
that  it  had  the  legal  title  to  the  land;  but  be- 
ing unable  to  establish  it,  prayed  a  discovery, 
and  also  insisted  that  if  it  &ould  be  unable  to 
establish  its  legal  title,  it  had  an  equitable  title, 
which  equity  ought  to  protect  by  decreeing 
that  it  retain  possession  of  the  premises  and 
consummate  its  rieht  thereto  by  awarding  Just 
compensation  to  Kamlah.  It  was  held,  after 
answer,  that  the  in  junction  should  be  retained^ 
on  the  ground  that  the  possession  of  the  prem- 
ises was  originally  taken  with  the  knowledge 
of  Eamlah,  and  continued  for  about  twenty 
years  as  part  of  the  complainant's  road,  with 
defendant's  acquiescence,  during  which  time 
various  negotiations  had  been  between  the 
parties  as  to  compensation,  and  that  the  com- 
pany, the  land  being  indispensable  to  it,  might, 
by  proceeding  under  its  charter,  condemn  the 
land,  or,  if  it  had  not  such  charter  power  to 
condemn,  it  might  make  compensation,  to  be 
ascertained  and  awarded  in  the  court  of  equity. 
In  this  case  it  was  said:  "Where  possession 
has  been  taken  of  land  for  a  public  work,  and 
the  work  has  been  constructed  upon  it,  but  no 
compensation  has  been  made  for  the  land,  if 
the  company  in  taking  possession  has  acted  in 

food  faith  under  acquiescence  of  the  owner,  or 
y  mistake  as  to  the  property,  or  as  to  the 
validity  of  the  authority  given  it  so  to  occupv, 
and  the  property  is  in  public  use,  equity  will 
not  permit  the  company  to  be  disturt)ed  in  its 
possession,  provided  it  make  compensation  if 
equity  shall  so  require.*' 

Bartfeson  v.  Minneapolis,  88  Minn.  468,  decid- 
ed June  15, 1885,  is  a  case  in  which  there  have 
been  condemnation  proceedings  and  an  award 
of  $400,  in  August,  1881.  The  law  regulating 
the  subject  provided  that  after  the  award  be- 
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came  final,  the  city  council  should  cause  the 
amount  thereof  to  be  paid,  and  that  in  case  such 
payment  was  not  made  within  one  year  after 
the  confirmation  of  the  award,  or  the  determi- 
nation of  an  appeal,  the  proceedings  should  be 
deemed  to  be  abandoned  and  that  before  the 
payment  of  the  award  the  owner  should  furnish 
an  abstract  title  showing  himself  to  be  entitled 
to  the  damages  allowed,  and  that  in  case  of 
neglect  to  furnish  the  abstract,  oi  of  doubt, 
the  amount  awarded  should  be  set  apart  for 
whomsoever  should  be  entitled  to  it  ana  should 
be  paid  to  any  person  showing  himself  to  be  so 
entitled.  It  was  admitted  on  the  trial  that  the 
plaintiff  was  the  owner  except  for  the  condem- 
nation proceedings  shown  by  the  defendant. 
No  compensation  for  the  land  was  ever  paid  or 
set  apart  until  July  25, 1884,  when  the  city  coun- 
cil set  apart  in  the  city  treasury  the  sum  of  $400. 
It  was  held  that  the  condemnation  proceedinga 
were,  by  the  failure  to  p  i v  or  set  apart  the 
amount  of  the  award  within  one  year,  ip» 
facto  abandoned,  and  that  Bartleson  was  en- 
titled to  recover  in  ejectment.  At  the  close  of 
the  opinion  is  the  following  observation:  To 
the  sugfirestion  that  the  court  may  grant  to  the 
city  eauitable  relief  in  the  premises,  and  upon 
equitable  considerations  sustained  its  posses- 
sion, it  is  enough  to  say  that  if  the  city  could 
upon  any  case  be  relieved  from  the  conse- 
quences of  the  council's  failure  to  comply  with 
the  law ,  no  such  case  is  presented  bv  the  plead- 
ings or  made  by  the  facts  found.  In  the  cases 
of  Harrington  v.  8t,  Paul  A  8,  C.  R.  Co.  17 
Minn.  215,  and  Lohman  v.  8i.  Paul,  8.  A  T. 
F.  R,  Co,  18  Minn.  174,  in  the  former  of  which 
cases  no  proceedings  to  condemn  had  been 
taken,  and  in  the  latter  there  was,  as  here,  a 
failure  of  the  commissioners  to  give  notice  to 
the  landowners,  it  was  urged  that  the  land- 
owner was  entitled  to  an  injunction  a^inst 
the  further  use  of  the  premises  by  the  railway 
company,  but  a  stay  was  allowed,  to  permit  the 
institution  of  condemnation  proceedings.  In 
the  latter  of  these  cases  it  is  remarked:  "Bat 
it  appears  that  under  this  appeal,  or  by  some 
arrangement  of  the  parties,  the  defendant  has 
constructed  and  is  now  operating  the  road  over 
defendant's  land  so  that  great  public  incon- 
venience would  result  if  the  injunction  were  to 
be  enforced,  and  as  it  further  appears  from  de- 
fendant's answer  that  the  proceedings  to  con- 
demn were  taken  in  good  faith  and  with  an 
honest  purpose  on  the  part  of  the  plaintiff  to 
complv  with  the  law,  we  are  of  the  opinion  that 
the  injunction  should  not  be  allowea  to  become 
operative  until  suitable  opportunity  is  given  to 
defendant  to  acquire  the  right  to  appropriate 
plaintiff's  land,  either  by  negotiation  or  by 
fresh  proceedines  to  condemn.^ 

In  Strong  v.  Brooklyn,  12  Hun,  458,  the  plain- 
tiff recovered  judgment  for  possession  of  a 
piece  of  land  which  the  city  was  using  for 
public  purposes,  and  thedtv  obtained  an  order 
staying  the  enforcement  of  the  judgment,  od 
the  ground  that  it  was  about  to  condemn  the 
land.  The  order  was  reversed  by  two  justices, 
they  holding  that  generally  stays  of  process  are 
granted  by  reason  of  something  which  has 
taken  place  pending  the  litigation  or  after  the 
rendition  of  the  juagmenl,  and  that  if  no  rea- 
son of  that  kind  exists  the  Judgment  most  have 
its  full  force  and  effect,  and  that  no  distinction 
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was  to  be  made  in  the  case  of  a  body  entitled 
to  the  rij^bt  of  eminent  domain. 

In  S(<yry  V.  New  York  Slev,  R.  Co.,  90  N.T. 
122.  179,  43  Am.  Rep.  146,  where  it  was  held 
that  the  elevated  street  railroad  structure  which 
the  company  was,  at  the  commencement  of  the 
43uit,  about  to  erect,  and  had  since  been  actu- 
ally erected,  constitued  a  taking  and  appropria- 
tion of  plaintilf's  property  without  compen- 
sation, of  the  seven  conclusions  reached  by 
the  court,  as  summarized  in  the  opinion  of 
Tracy,./.,  the  seventh  was:  "The  injunction 
prohibiting  the  continuance  of  the  road  in 
Front  Street  should  not  be  issued  until  the 
railroad  company  has  had  reasonable  time 
after  this  decision  to  acquire  the  plaintiff's  prop- 
erty by  agreement,  or  by  proceedings  to  con- 
demn the  same."  In  treating  of  injunctions 
to  prevent  the  use  of  property  until  damages 
tire  paid,  it  is  said  by  Lewis  on  Eminent  Do- 
main, §  634,  citing  Yimng  v.  Harrison  ^  0  Ga. 
180;  Oammage  v.  Georgia  Southern  R.  Co,  66 
<3a.  614;  Lohman  v.  8t.  Pavl,  S.  <t  T.  F,  R.  Co. 
18  Minn.  174;  White  y.  NasIimOe  i&N,  W,  R.  Co. 
7  Heisk.  518,  that  where  the  right  to  relief  exists 
at  the  time  of  filing  the  bill,  but  the  defendant 
has  the  power  to  acquire  the  property,  and  an 
injunction  will  be  prejudicial  to  the  public  or 
Uie  defendant,  and  its  postponement  no  detri- 
ment to  the  plaintiff,  the  court  will  withhold 
the  injunction  until  a  reasonable  opportunity 
is  afforded  to  ascertain  and  pay  the  compensa- 
tion. The  authorities  sustain  the  text.  See 
also  Harrington  v.  JSt.  Paul  &  8.  C.  R.  Co.  17 
Minn.  215. 

All  of  these  cases,  except  that  of  BartUson 
V.  Minneapolis,  83  Minn.  468,  and  Strong  v. 
Brooklyn,  12  Hun,  483,  sustain  either  expressly 
•or  by  analogy  the  power  to  withhold  the  man- 
<iate  for  the  purpose  desired  in  this  cause,  and 
the  excepted  cases  are  not,  considering  the 
facts  of  this  case,  authority  against  our  power 
or  dutv  to  do  so.  The  power  of  courts  to  tem- 
porarily stay  the  issuing  of  executions  is  exer- 
cised, says  Mr.  Freeman,  in  an  almost  infinite 
variety  of  circumstances,  in  order  that  the  ends 
of  justice  may  be  accomplished.  In  many 
cases  this  power  operates  almost  as  a  substitute 
for  proceedings  in  equity,  and  enables  the  de- 
fendant to  prevent  an  inequitable  use  of  the 
judgment  or  writ.  Freeman,  Executions,  g  82; 
Mitchell  V.  Duncan,  7  Fla.  18;  Robinson  v. 
Ton,  8  Fla.  350;  Granger  v.  Crai^,  85  N.  Y. 
619.  The  withholdinja^  of  the  wnt  of  posses- 
sion in  cases  of  this  kind  rests  upon  the  same 
principle  that  the  withholding  of  an  injunction 
is  founded  on. 

There  is  no  such  difference  between  the  Con- 
stitution of  our  Slate  and  those  of  the  States 
in  which  the  above  decisions  were  made  as 
makes  these  decisions  inapplicable  here. 

The  power  invoked  is  one  liable  to  be  abused 
(Freeman  on  Executions,  §  32),  and  should,  in 
our  judgment,  be  exercised  with  extreme  cau- 
tion; but  we  are  entirely  satisfied  that  the  case 
before  us  is  a  proper  one  for  its  exercise. 

The  tacts  of  the  case  are  of  course  such  as 
necessitated  the  affirmance  of  the  judgment  in 
«Jectment  in  favor  of  the  appellee,  yet  it  is 
true  that  the  appellant  is  a  lessee  under  the 
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company  by  which  the  original  condemnation 
proceedmgs  were  instituted,  and  that  the  ap- 
pellee, whose  action  was  not  commenced  till 
March,  1887,  knew  early  in  1885  that  the  lands 
wire  occupied,  which  occupation  must,  as  the 
lease  was  not  made  till  December  of  that  year, 
have  been  by  the  lessor  company,  although 
the  appellee  "does  not  say  which  company  it 
was.  It  is  also  true  that  there  is  in  the  record 
such  evidence  of  notice  having  been  given  to 
the  appellee  by  the  condemnation  commis- 
sioners, by  advertisement,  as  renders  the  con- 
test of  the  title  \}y  the  appellant  one  of  good 
faith,  as  it  does  his  entry  under  the  lease,  and 
there  is  nothing  in  the  record  tending  to  show 
that  the  appellant  has  acted  otherwise  than  in 
good  faith  and  with  honest  purposes  in  any  of 
these  proceedings.  Moreover,  upon  the  rendi- 
tion of  our  judgment  affirming  the  recovery 
in  ejectment,  new  condemnation  proceedings 
were  promptly  instituted,  and  duly  prosecuted, 
against  the  resistance  of  the  appellee  and  the 
other  owner  of  the  land,  and  the  circuit  judge 
dismissed  them  on  the  ground  that  our  legisla- 
tion is  invalid  and  unconstitutional.  From 
this  judgment  an  appeal  has  been  taken  to  this 
court,  and  the  appeal  transcript  has  been  filed. 
In  view  of  this  decision  the  railroad  company 
has  certainlv  done  all  it  can  do,  unless  and 
until  the  iudgment  appealed  from  shall  be  re- 
versed. It  is  also  entitled  to  a  decision  of  the 
question  on  the  appeal.  If  that  judgment  is 
erroneous,  the  company  should  not  suffer  from 
it;  if  it  is  right,  any  damage  the  appellee  may 
sustain  by  reason  of  the  possession  of  the  land 
can  be  compensated  in  money,  and  is  wholly 
inconsiderable  in  comparison  with  the  damage 
and  inconvenience  which  the  appellant  and 
the  public  will  incur  should  we  refuse  to  with- 
hold the  mandate.  To  permit  the  mandate  to 
go  now  would  not  only  be  contrary  to  the 
principle  and  practice  announced  and  estab- 
lished b^  the  above  authorities,  but,  it  seems, 
would,  m  view  of  our  affirmance  of  the  judg- 
ment in  ejectment,  put  it  beyond  the  power  of 
the  circuit  court  to  ffrant  any  similar  relief  as 
to  its  own  writ,  unless  we  should  direct  the 
allowance  of  such  relief.  Freeman,  Execu- 
tions, §  32;  MarywiUe  v.  Buchanxin,  3  Cal. 
212;  DihreU  v.  Eastland,  3  Terg.  306.  A  judg- 
ment in  ejectment  is  never  a  &r  to  condemna- 
tion proceedings,  nor  does  it  award  any  recov- 
ery of  mesne  profits  for  occupation  of  the  land 
after  its  rendition;  nor  can  the  question  of  such 
subsequent  mesne  profits  be  considered  in  con- 
demnation proceedings,  they  being  the  subject 
of  an  independent  action.  There  has  been  no 
obstacle  to  the  collection  of  the  recovery  for 
mesne  profits  and  costs  adjudged  in  the  action 
of  ejectment,  even  if,  in  view  of  what  has 
passed  at  our  bar,  it  could  be  thought  that  the 
same  were  not  paid  last  spring.  The  with- 
holding of  the  mandate  should  not  interfere 
with  appellee's  right  to  sue  for  the  mesne  prof- 
its accruing  subsequently  to  those  recovered  in 
the  ejectment  action  ana  upon  condition  that 
it  shall  not,  the  mandate  will  be  withheld  tiU 
the  further  order  of  the  court,  and  the  motion 
of  the  appellee  will  be  denied.  It  will  be  or- 
dered accordingly. 
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Obkgon  Sufbemb  Court. 


Dbc.,. 


OREGON  SUPREME  COURT. 


William  R.  MEGGINSON  et  ah,  AppU., 

V, 

Julia  MEGGINSON  et  al.,  Bespts. 


Be  Estate  of  George  R.  MEGGINSON,  De- 
ceased. 


( Or., 


.) 


All  the  presumptioBS  neoessarjr  to  make 
m  marriage  valid  attach  on  proof  <if  a 
formal  ceremonsr  of  marriage  by  a  person 
assumlnff  to  act  as  a  minister  of  the  iroapel,  fol- 
lowed by  cohabitation  under  the  belief  of  the 
parties  that  they  were  lawfully  married:  and  the 
burden  is  on  those  who  httack  the  validity  of  the 
marriage  to  show  its  invalidity  by  clear,  distinct, 
positive  and  satisfactory  proof. 

(December  14, 1801.) 

APPEAL  by  petitioners  from  a  decree  of 
the  Circuit  Court  for  Benton  County  di- 
recting the  distributioH  of  the  estate  of  Gkiorge 
R.  Megginson,  deceased,  among  persons  claim- 
ing to  be  his  widow  and  cbildreu.    Affirmed. 
The  facts  sufBciently  appear  in  the  opinion. 
Messrs,  John  Burnett  and  John  Kel- 
•  for  appellant: 

o  be  a  valid  marriage  in  1860,  at  the  time 
tbe  respondents  claim  the  (pretended)  marriage 
of  George  R.  Megginson  and  Julia  Megginson, 


■To 


it  was  necessary  that  tbe  marriage  ahottld 
have  been  solenmized  by  a  minister  of  tbe  g08> 
pel  of  the  State  of  Oregon. 

Oregon  Stat.  1864,  §§  4, 6,  p.  404;  1855.  p.  536. 

One  of  two  things  to  prevent  the  (pretended> 
marriage  from  being  null  and  void  must  have- 
existed  at  tbe  time:  first,  if  Newcomb  was  a 
minister  of  the  gospel  in  the  State  of  Oregon 
at  the  time  of  the  marriage  in  1860,  and  as  such 
solemnized  the  marriage;  second,  if  he  were 
not  a  minister  of  tbe  Gospel  at  that  time,  but 
professed  to  be  such  to  said  Qeonte  R.  Meg- 
ginson and  said  Julia,  and  they  Believed  be 
was  a  minister  and  as  such  solemnized  the 
marriage. 

Oregon  Stat.  1854,  §  18,  p.  404;  Holmes  ▼. 
Holmes,  1  Sawy.  100-116;  Milford  v.  Warees- 
ter,  7  Mass.  48;  Redgrave  ▼.  TUdgrate^  88  Md. 
98;  Beverlin  v.  Benerlin,  29  W.  Va.  782. 

Ajs  to  what  is  a  minister  de  facto,  see  Boa- 
vier.  Diet.  p.  427;  Plymouth  v.  Painter,  44  Am. 
Dec.  574. 

In  all  cases  in  which  a  party  alleges  that  & 
marriage  was  celebrated  at  a  particular  place 
and  time,  be  must  prove  that  it  was  so  cele- 
brated at  that  time  and  place,  and  he  cannot 
prove  cohabitation  and  repute  to  raise  a  pre> 
sumption  of  a  marriage  at  some  other  time 
and  place. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  580,  note  11, 
p.  529,  noU  Ig;  Redgrave  v.  Redgrave,  88  Md.  98,. 


"SoTE,— Presumptions  flowing  from  marriaoe  eer^ 

emony. 

General  rules. 

When  the  celebration  of  a  marriaire  is  once 
.  shown,  the  oontraot  of  marriage,  the  capacity  of 
the  parties,  and  in  fact  everythinir  necessary  to  the 
validity  of  the  marriaire,  in  tbe  absence  of  proof  to 
the  contrary,  will  be  presumed.  Cartwrlght  v. 
McOown.  10  West.  Rep.  589,  in  111.  888. 

When  a  marriage  has  been  regularly  solemnized 
It  is  presumed  to  be  vahd  until  the  contrary  is 
shown.  Thomas  v.  Thomas,  124  Pa.  M6;  Ward  v. 
Dulaney,  28  Miss.  410. 

In  a  suit  for  dower,  where  a  marriage  has  been 
solemnized  according  to  the  forms  of  law,  every 
presumption  mup t  be  indulged  in  favor  of  its  valid- 
ity.   HuU  V.  Bawls,  27  Miss.  471. 

Where  tbe  parties  went  to  a  chapel  for  the  pur- 
pose of  being  married,  and  a  service  In  the  lan- 
inuwe  of  the  country  was  read  by  a  person  habited 
like  a  priest  and  Interpreted  into  English  by  the 
officiating  clerk,  there  is  a  presumption  that  the 
marriage  was  duly  celebrated  according  to  tbe  law 
of  the  country.    Rex  v.  Brampton,  10  East,  282. 

In  proving  title  to  real  estate  which  depends  on 
the  validity  of  the  marriage  if  tbe  fact  of  marriage 
by  a  minister  of  the  gospel  has  been  shown  the  pre- 
sumption is  that  it  was  in  accordance  with  law. 
Pratt  V.  Pierce,  86  Me.  448, 58  Am.  Dec.  768. 

Where  a  marriage  is  proved  to  have  been  sol- 
emnized de  facto  one  hundred  and  thirteen  years 
ago  by  people  who  intended  that  it  should  be  a 
good  marriage,  and  it  was  done  bona  fide  and 
openly,  the  maxim,  omnia  rite  a/^ia  prcBsumuntur, 
applies.  The  Lauderdale  Peerage,  L.  R.  10  App. 
Cas.082. 

Proof  that  the  marriage  did  not  conform  to  the 
law  will  overthrow  the  presumption.  Lacon  v. 
Higglns,  8  Stark.  178. 

In  prosecutions  for  bigamy,  adultery,  etc.,  where 
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proof  of  the  marriage  must  be  strictly  made* 
courts  are  not  entirely  agreed  as  to  the  weight  to 
be  given  to  the  fact  of  ceremony,  as  will  appear 
from  the  decisions  cited  below. 

Upon  an  Indictment  for  bigamy  evidence  of  & 
public  ceremony  of  marriage,  and  that  the  parties 
thereafter  regarded  themselves  as  married,  will 
raise  the  presumption  that  the  ceremony  was  reg- 
ular and  legal.    People  v.  Galder,  80  Mich.  85. 

Proof  that  the  marriage  service  was  performed 
in  another  State  by  the  settled  minister  of  tbe 
place,  who  was  accustomed  to  officiate  in  such 
cases,  is  sufficient  evidence  of  marriage.  State  v. 
Kean,  10  N.  H.  847, 84  Am.  Dec.  182. 

Although  in  an  action  for  criminal  conversation 
actual  marriage  is  necessary,  yet  it  is  sufficient  to 
show  a  ceremony  of  marriage  In  a  foreign  country 
followed  by  cohabitation  without  proving  the 
foreign  law  of  marriage,  since  the  ceremony  will 
be  presumed  to  have  been  lawful.  Hutchlns  v. 
Kimmell,  81  Mich.  126, 18  Am.  Rep.  164. 

Upon  a  prosecution  for  bigamy  proof  of  marriage- 
celebrated  according  to  the  forms  of  the  religious 
denomination  is  sufficient  prima  facie  to  show  the 
requisite  assent  of  the  married  parties  to  take  each 
other  as  husband  and  wife  without  the  necessity  of 
proving  the  language  used  by  them  and  the  offi- 
oiating  clergyman  on  the  occasion  of  the  cer- 
emony.   Fleming  v.  People,  27  N.  Y.  320. 

On  the  other  side,  it  has  been  held  that  in  a  pros> 
ecution  for  criminal  conversation  plaintiff  is  bound 
to  prove  a  marriage  valid  in  all  respects,  and  it  is 
not  sufficient  to  show  that  the  parties  went  through 
a  ceremony  with  a  bona  fide  intention  of  contract^ 
ing  a  valid  marriage  and  afterward  lived  together 
as  man  and  wife.  Catherwood  v.  Caslon,  18  Mees. 
&W.260. 

Burden  of  proof. 

Where  a  form  of  marriage  is  proven  the  burden 
of  showing  that  the  form  or  ceremony  did  not  in- 


1891. 


Meooinson  y.  Mbggisson. 


641 


«8;  Blackburn  v.  Crawford,  70  U.  8.  8  Wall. 
175,  18  L.  ed.  186;  McLaughlin  v.  Barnum, 
42  Md.  297;  Deniion  v.  Dentson,  85  Md. 
861. 

In  a  suit  to  recoyer  the  interest  of  the  widow 
jBLUd  heirs  of  the  deceased,  the  authority  of  the 
minister  who  solemnized  the  m(u*riage  cannot 
he  proven  by  general  reputation. 

Pettuiohn  y.  Pettyjohn,  1  Houst.  882;  26  U. 
8.  Dig.  ^  168,  p.  282;  Qoshm  v.  SUmingtan,  4 
-Qonn,  210,  211, 10  Am.  Dec.  121. 

The  respondents  must  make  their  case  as  al- 
leged in  the  cross-petition;  they  haye  the  bur- 
den of  proof  all  the  way  through  this  case. 

1  Greenl.  Ey.  §§  74,  78. 

Messrs.  J.  R*  Bnrson  and  W*  8.  Me- 
Fadden,  for  respondents: 

If  the  judge  or  minister  who  performed  the 

•ceremony  were  so  de  facto,  and  the   parties 

haye  acted  in  good  faith,  the  marriage  is  good, 

though  he  were  not  minister  or  judge,  etc.,  de 

Jure. 

Stewart,  Mar.  &  Diy.  ^  98,  and  authorities 
there  cited;  14  Am.  &  Eng.  Encvclop.  Law,  p. 
^17;  State  y.  BoMns,  6  Ired.  L  28,  44  Am. 
Dec.  64;  Londonderry  v.  Chester,  2  N.  H.  268, 
9  Am.  Dec.  61;  Meyenv.  Pope,  110  Mass.  814. 
.8ee  2  Wharton,  Ey.  §  1297,  note  7. 

The  celebrant  need  only  take  notice  thatlthe 
parties  are  before  him  to  be  married  and  pro- 
nounce them  husband  and  wife. 

Stewart,  Mar.  &  Diy.  §  99;  Pearson  v.. 
Howey,  11  N.  J.  L.  16;  StaU  v.  Bood,  12  Vt. 
^96. 

Where  a  marriage  in  fact  is  shown,  the  law 


raises  a  strong  presumption  in  fayor  of  its 
legality,  and  the  burden  of  proof  is  on  the 
party  contesting  its  validity  to  show  it  was  not 
valid. 

Browne,  Divorce,  p.  848. 

All  the  presumptions  of  law  are  in  favor  of 
marriage  and  that  the  celebrant  was  duly  qual- 
ified. 

Am.  &  Eng.  Encydop.  Law.  p.  622,  sub- 
sees.  6,  7;  StaU  v.  Abbey,  29  Vt.  60,  67  Am. 
Dec.  754. 

If  the  celebration  of  marriage  be  proved,  the 
contract,  the  capacity  of  the  parties,  in  fact  the 
validity  of  the  marriage,  is  presumed. 

Ftemtna  v.  People,  27  N.  Y.  829-886. 

In  the  interpretation  of  statutes  on  the  sub- 
ject of  marriage,  a  common -law  marriage  is 
good  though  not  in  conformity  to  the  statutory 
requirements,  unless  the  statutes  contain  ex- 
press words  of  nullity. 

See  Stewart,  Mar.  "&  Div.  g  68,  where  the  au- 
thorities are  collated;  also  1  Bishop,  Mar.&  Div. 
§  288.  See  cases  cited  in  case  of  liyer  v.  Bran- 
nock,  66  Mo.  891;  State  v.  Gonee,  79  Mo.  600; 
State  v.  Bittiek,  11  L.  R.  A.  687, 108  Mo.  184; 
Meister  v.  Moore,  96  U.  8.  76,  24  L.  ed.  826; 
Campbell  v.  Oullat,  48  Ala.  67,  68;  Carmichael 
v.  State,  12  Ohio  St.  658;  Beverlin  v.  Beverlin, 
(W.  Va.)  27  Am.  L.  Reg.  N.  8.  101-106,  and 
notes  there  cited;  People  v.  Colder,  80 
Mich.  86;  People  v.  OirdUr,  8  West.  Rep.  181, 
66  Mich.  68;  Hutchins  v.  KimmeU,  81  Mich. 
127,  18  Am.  Rep.  164. 

Statutes  prescrihing  particular  formalities, 
but  not  providing  that  if  such  formalities  are 


olude'  the  neoesaary  elements  to  constitute  mar- 
riage Is  upoQ  the  party  disputing  Its  validity. 
Davis  v.  Davis,  7  Daly,  806. 

Where  a  marriage  in  fact  is  shown  the  burden  Is 
<ia8t  upon  the  party  questioninir  Its  validity  to 
prove  such  facts  and  droumstanoes  as  will  establish 
its  hivalidity.    Jones  v.  aut)ert,  186  Dl.  27. 

Proof  of  a  marriage  de  /oeto  in  another  State 
will  raise  the  presumption  that  it  is  in  acoordance 
with  the  laws  thereof,  and  throws  upon  the  party 
•disputing  it  the  burden  of  proving  its  invalidity. 
Baynham  v.  Canton,  3  Pick.  »B. 

An  allegation  that  the  marriage  was  celebrated 
by  a  popish  priest,  which  would  make  it  void,  must 
be  proved.  Steadman  v.  Powell*  1  Addams,  Bccl.68. 

Where  parties  have  gone  through  a  form  of  mar- 
riage and  thereby  shown  an  intention  to  be  married 
those  who  claim  by  virtue  of  the  marriage  are  not 
compelled  to  show  that  all  necessary  ceremonies 
have  been  performed.  Sastry  Velaider  Aronegary 
V.  Sembecutty  Y aigalie,  L.  R.  6  App.  Gas.  864. 

In  a  suit  for  divorce  on  the  ground  that  the  hus- 
band had  a  wife  living  at  the  time  he  entered  into 
the  marriage  with  plaintiff,  where  it  appears  that 
the  former  marriage  was  entered  into  and  the  rela- 
tion of  husband  and  wife  between  the  parties 
thereto  was  stUl  subsisting  when  the  second  mar- 
riage was  contracted,  the  presumption  is  in  favor 
of  the  validity  of  the  first  marriage  and  the  hus- 
band assumes  the  burden  of  showing  its  nullity  in 
■order  to  defeat  the  suit  for  divorce.  Lindsay  v. 
Lindsay,  5  Cent.  Rep.  807, 42  N.  J.  Eq.  150. 

Pretumption  of  license,  etc. 

Proof  of  due  solemnization  of  marriage  by  a 
priest  is  sufficient  to  raise  the  presumption  that  the 
place  where  the  marriage  took  place  was  duly  li- 
oensed  and  that  the  regristrar  was  present.  Sichel 
V.  Lambert,  15  C.  B.  N.  S.  781;  Reg.  v.  Creaswell,  46  L. 
J.  M.  C.  77;  Beg.  v.  Hanwaring,  87  fing.  L.  &  Eq.  608. 
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Where  the  ceremony  is  shown  the  procurement 
of  a  license  will  be  presumed.  Murphy  v.  State,  60 
Ga.  160;  Piers  v.  Piers,  2  H.  L.  Gas.  88L 

Presumviians  as  to  auXlicrity  of  celebrant. 

The  ceremony  is  presumed  to  have  been  per- 
formed by  a  competent  person.  Legeyt  v.  O'Brien, 
Milw.  885. 

The  production  of  the  commission  of  one  per- 
forming the  marriage  ceremony  is  not  necessary. 
State  V.  Bobbins,  6  Ired.  L.  28,  44  Am.  Dec.  64. 

The  acts  of  a  clergyman  in  the  celebration  of  a 
marriajre  are  prima  facie  proof  of  his  official  char- 
acter. Qoshen  v.  Stonington,  4  Conn.  219, 10  Am. 
Deo.  121. 

If  the  ceremony  is  performed  by  a  person  habited 
as  a  priest,  he  must  be  presumed  to  have  been  a 
clergyman.  Patterson  v.  Oalnee,  47  IT.  S.  6  How. 
560,12L.ed.668. 

A  marriage  solemnized  by  an  acting  minister  is 
valid  as  between  the  parties  and  the  public  al- 
though it  subject  the  minister  to  a  penalty  because 
he  was  not  authorized  to  perform  it.  Londonderry 
V.  Chester,  2  N.  H.  268, 9  Am.  Dec  61. 

A  case  which  seems  to  stand  alone  holds  that  in  a 
suit  to  establish  dower  rights  evidence  that  the  man 
who  performed  the  marriage  ceremony  was  gen- 
erally reputed  to  be  a  minister  is  not  sufficient  to 
establish  the  ministerial  character.  Better  and 
stronger  evidenoe  than  general  reputation  is  neces- 
sary.   Pettyjohn  v.  Pettyjohn,  1  Houst.  882. 

In  a  criminal  prosecution  it  is  sufficient  evidence 
of  marriage  that  the  ceremony  was  performed 
without  showing  that  the  person  by  whom  it  was 
performed  had  the  requisite  qualifications.  State 
V.  Hodgskins,  19  Me.  156, 86  Am.  Dec.  742. 

In  an  indictment  for  bigamy  proof  of  the  official 
character  of  the  minister  or  magistrate  before 
whom  the  marriage  was  solemnized  is  prima  facie 
evidenoe  of  his  authority.    Damon's  Case,  6  Me.  148. 
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not  followed  the  marriage  shall  be  Yoid,  are 
held  to  be  directory  only. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  485, 
and  note  8,  486;  Mathewson  v.  Phdnix  Iron 
Foundry,  20  Fed.  Rep.  281  and  cases  cited 
in  opinion;  2  Greenl.  JBv.  §  260;  Patterton  v. 
Oaines,  47  U.  8.  6.  How.  550.  582,  12  L.  ed. 
558.  565;  Port  v.  Port,  70  111.  484.  See  Stew- 
art, Mar.  &  Div.  §  01,  and  authorities  there 
cited. 

Evidence  of  consent  and  agreement  to  be- 
come husband  and  wife,  and  of  their  cohabit- 
ing together  has  been  held  sufficient  proof  of 
marriage  and  legitimatizes  the  issue. 

Boone  v.  Purnell,  28  Md.  607,  92  Am.  DeC. 
718;  Bynes  v.  McDermott,  82N.T.  41.  87  Am. 
Hep.  588;  Bettinger  ▼.  Chapman,  88  N.  Y. 
487.  547. 

The  fact  that  parties  have  publicly  acknowl- 
edged each  other  as  husband  and  wife,  or  have 
assumed  marriage  rights,  duties  and  obliga- 
tions, or  have  been  generally  reputed  in  the 
place  of  their  residence  to  be  husband  and  wife 
are  relevant  to  prove  a  contract  of  marriage 
between  them 

Kanme  Pai  B,  Co,  v.  MiUer,  2  Colo.  461; 
Barnum  v.  Bamum,  42  Md.  251;  Chamberlain 
V.  Chamberlain.  71  N.  Y.  428;  Jones  v.  Red- 
diek,  79  N.  C.  290;  YardWs  Estate,  75  Pa. 
207. 

When  parties  live  together  ostensibly  as  man 
and  wife,  conduct  themselves  toward  each 
other  as  such  and  are  received  into  society  and 
treated  by  their  friends  as  being  entitled  to  that 


status,  the  law  will  presume  that  they  have- 
been  legally  married. 

Redgrave  v.  Redgrave,  88  Md.  98;  14  Am.  &- 
Eng.  Encyclop.  Law,  p.  528. 

If  a  marriagie  is  shown  to  have  taken  place» 
then  the  law  presumes  regularly  until  the  coa- 
trarybe  proved. 

2  Wharton,  Ev.  §  1297.  and  authorities  there- 
cited;  1  Wharton,  Ev.  §  224;  Stewart.  Mar.  &i> 
Div.  §  182;  2  Greenl.  Ev.  §  462;  Vincenfs- 
App.  60  Pa.  228;  Richard  v.  Brehm,  73  Pa, 
144,  18  Am.  Rep.  783;  Murray  v.  Murray,  6- 
Or.  26. 

BeaA*  J.,  delivered  the  opinion  of  the  courts 
This  is  a  controversy  concerning  the  final 
distribution  of  the  personal  estate  of  George  R. 
Megginson,  deceased,  between  his  collateral 
kindred  and  the  respondents,  who  claim  to  be 
his  wife  and  children.  The  sole  question  ia 
this  case  is  the  validity  of  the  marriage  be> 
tween  the  deceased  and  the  respondent  Julia, 
at  the  Siletz  Indian  reservation,  in  the  spring 
of  1860.  The  facts  concerning  this  marriage 
are  these:  For  some  time  prior  to  1860.  the 
deceased  was  employed  by  the  government  as 
farmer,  at  the  Siletz  Indian  Agency,  in  Benton 
County,  and  while  so  employed  became  ac- 
quainted with  an  Indian  woman  belonging 
to  the  reservation,  known  as  "Sizes  Julia.'* 
This  acquaintance  flnallv  resulted  in  a  formal 
ceremony  of  marriage  ot  Megginson  and  Julia 
in  the  spring  of  1860.  before  Daniel  Newcomb. 
the  agent  of  the  United  States  in  charge  of  the 


CTpon  a  trial  for  bigamy  evidence  that  the  person 
by  whom  the  marriage  oeremony  was  performed 
was  reputed  to  be.  and  that  he  acted  as,  a  minister 
or  magistrate,  is  prima  facie  proof  of  his  offloia)  or 
ministerial  character.  State  v.  Abbey.  29  Vt.  60,  67 
Am.  Dec.  754. 

Proof  of  solemnization  of  a  marriage  by  one 
who  had  been  a  preacher  for  twenty-fl  ve  years,  and 
had  previously  united  persons  in  marriage,  is  suf- 
ficient to  show  his  offlolal  character  In  a  prosecu- 
tion for  adultery.    Htate  v.  Winkley,  U  N.  H.  49L 

Pretumptions  m  to  death  of  former  partner. 

Where  the  presumption  of  marriage  arising  from 
the  performance  of  a  ceremony  conflicts  with  the 
presumption  of  the  continued  lifeof  a  former  hus- 
band or  wife  of  one  of  the  parties,  if  neither  is 
aided  by  proof  of  facts  or  circumstances  co-oper- 
ating with  it  the  presumption  of  the  vahdity  of 
the  second  marriage  must  prevail  over  the  other. 
Johnson  v.  Johnson.  1  West.  Rep.  6SQ,  lli  IlL  611. 66 
Am.  Rep.  888. 

Presumption  of  life  will  yield  in  favor  of  pre- 
sumption of  innocence.  Lockhart  v.  White,  18  Tex. 
110;  Spears  v.  Burton,  81  Miss.  548. 

The  presumption  of  the  continuation  of  the  life 
of  a  former  husband  and  wife  must  yield  to  that 
of  the  validity  of  the  marriage.  Oreensborough 
V.  Underbill,  12  Vt.  606;  Kelly  v.  Drew,  12  Allen, 
107,  90  Am.  Dec.  188:  Harris  v.  Harris,  8  111.  App.  67: 
Dixon  v.  People.  18  Mich.  84;  Rex  v.  Twyning,  2 
Bam.  a?  Aid.  386. 

The  presumption  of  death  from  long  absence  is 
aided  by  the  presumption  that  the  party  was  inno- 
cent in  contracting  the  second  marriage.  Canaday 
V.  George,  6  Rich.  Eq.  108;  Chapman  v.  Cooper,  5 
Rich.  L.  ifOt. 

The  presumption  of  innocence  is  not  conclusive, 
but  the  Jury  must  consider  all  the  evidence  in  the 
case  and  merely  give  the  presumption  of  innocence 
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the  preference  to  turn  the  scale  when  the  evidence 
is  evenly  balanced.    Murray  v.  Murray,  6  Or.  25. 

Death  will  not  be  presumed  in  contravention  of 
the  express  provisions  of  the  statute.  Harrison  v» 
Lincoln,  48  Me.  208;  Com.  v.  Mash,  7  Met.  472. 

The  presumption  is  that  prior  to  the  second  mar- 
riage the  first  husband  bad  been  ascertained  to  be- 
dead.    Re  Williams'  Bstate,  18  Phila.  825. 

A  husband  two  years  absent  was  presumed  dead« 
in  favor  of  the  validity  of  his  wif e*8  marriage.  In 
Wilkie  V.  Collins,  48  Miss.  486. 

Where  the  absence  was  for  two  years  the  pre- 
sumption of  the  validity  of  the  marriage  prevailed 
over  the  presumption  of  life.  Oreecsborough  v.. 
Underbill.  i2yt.604. 

Where  the  wife  was  seen  within  twenty- five  days 
of  the  second  msrriage  of  the  husband  the  pre- 
sumption of  life  prevailed  over  that  of  the  validity 
of  the  second  marriage.  Rex  v.  Harbome.  2  Ad> 
&  El.  54a 

In  contrast  with  the  above,  it  has  been  held  that 
in  a  suit  for  divorce,  where  the  marriage  must  be 
proved,  absence  of  the  woman's  former  husband 
for  a  period  of  four  years  at  the  time  of  her  second 
marriage  is  not  sufficient  to  raise  a  legal  presump- 
tion of  the  validity  of  the  second  marriage,  and 
the  burden  Is  on  the  wife,  who  is  seeking  the  dl> 
vorce,  to  show  that  the  absent  husband  was  dead 
at  the  time  when  she  attempted  to  contract  the 
seoond  marriage.  McCaffrey  v.  Benson,  ^38  La- 
Ann.  198. 

Upon  an  Indictment  for  bigamy  the  presumption 
that  the  former  wife  was  alive,  which  arises  from 
the  fact  that  she  was  seen  within  two  yean  of  the 
time  of  the  second  marriage,  is  neutralized  by  pre> 
sumptions  flowing  from  the  fact  of  marriage,  and 
unless  the  State  oflfers  further  evidence  of  ti^e  fact 
of  her  continued  life  there  must  be  an  acquittaL. 
Squire  V.  State,  46  Ind.  450. 

But  in  England  on  a  prosecution  for  bigamy  of 
one  who  was  alleged  to  have  married  while  havinir 
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reservation,  who  assumed  to  act  in  the  capacity 
of  a  minister  in  solemnizing  the  marriage. 
They  continued  to  live  together  as  husband 
and  wife  on  the  reservation  until  1864,  when 
Megginson  was  discharged  by  the  then  agent, 
because  he  had  an  Indian  woman  for  a  wife. 
They  then  moved  to  the  Alsea  agency,  and  re- 
mained there  until  1865,  when  &ey  settled  on 
a  farm  at  Cape  Foul  weather,  where  they  con- 
tinued to  reside  until  Megginson's  death,  in 
1888.  During  all  this  time  they  demeaned 
themselves  towards  each  other  as  husband  and 
wife^  lived  and  cohabited  together,  with  a  full 
belief  that  they  were  lawfully  married;  had 
children  bom  to  them;  were  recognized  and 
treated  by  their  neighbors,  friends,  and  ac- 
quaintances as  husband  and  wife.  Julia  was 
no  longer  recognized  as  a  ward  of  the  govern- 
ment, or  as  belonging  to  the  agency;  m  fact, 
no  question  as  to  the  validity  of  the  marriage 
seems  to  have  been  suggested  or  thought  of 
until  after  Megginson^  death.  It  is  now 
claimed  that  the  marriage  was  invalid  because 
Newcomb,  before  whom  it  was  solemnized, 
was  not  in  fact  a  minister  of  the  gospel  au- 
thorized to  solemnize  marriages,  and  did  not 
profess  to  act  in  that  capacity  at  the  time. 
Upon  this  question  the  evidence  shows  New- 
comb  to  have  been,  both  before  and  during  his 
service  as  Indian  agent,  a  member  of  the  Metho- 
dist Church,  and  a  devoutly  religious  and  pious 
man,  sometimes  preaching  to  the  Indians  un- 
der his  charge,  as  well  as  occupying  the  pulpit 
in  other  places.  He  was  generally  known  in 
and  around  the  agency  as  Preacher  or  Rever- 


end Newcomb,  and  was  so  introduced  to  some 
of  the  witnesses  by  ministers  of  that  church. 
There  is  no  evidence  that  he  was  ever  formally 
authorized  to  preach,  nor  does  his  name  ap- 
pear upon  the  records  of  the  conference  of  the 
church,  which,  however,  do  not  antedate 
April,  1860;  but  the  evidence  that  he  was  not 
a  regularly  authorized  minister  is  of  a  negative- 
character,  and  is  not  inconsistent  with  his  pro- 
fessions or  known  reputation  as  a  preacher. 
The  day  before  the  marriage  of  Megginson  and 
Julia  he  went  from  the  upper  to  the  lower 
farm  on  the  reservation,  for  the  purpose,  a» 
reported  at  the  time,  of  solemnizing  this  mar- 
riage, and  while  there  did  solemnize  the  mar- 
riage in  the  presence  of  witnesses,  according^ 
to  the  forms  of  his  church,  and,  after  invok- 
ing the  divine  blessing  upon  the  union,  pro- 
nounced them  man  and  wife. 

Upon  this  state  of  facts  we  confidently 
assert  that  no  well-considered  case  can  be 
found  in  the  books  where  the  courts  in  a  civil 
case  have  declared  such  a  marriage  void,  and 
bastardized  the  children,  without  clear,  dis- 
tinct, and  satisfactory  proof  that  the  person 
solemnizing  the  marria^  was  not  authorized 
to  do  so.  Indeed,  such  is  the  estimate  in  which 
the  law  regards  the  consequences  flowing  f  rOm 
the  marriage  relation  that  it  fortifies  it  with  the 
presumption  of  validity,  which  can  only  be 
overcome  by  the  most  clear  and  cogent  proof. 
All  the  presumptions  are  in  favor  of  matrimony. 
''  The  law  presumes  morality,  and  not  immor- 
ality; marriage,  and  not  concubinage;  legiti- 
macy, and    not    bastardy.     Where   there  i» 


another  husband  livinflr  whom  she  Icsft  four  yean 
previously,  the  [law  msUces  Ino  preeiunptloo'  either 
way  as  to  his  Uf e  or  death,  but  It  is  a  question  for 
the  Jury  on  all  the  facts  of  the  case.  Reg,  v.  Lum- 
ley,  L.  B.  1  Crown  Cas.  Res.  19K. 

Prefumvtion  of  divorce. 

The  existence  of  a  divorce  may  he  presumed  in 
favor  of  the  validity  of  the  fmarriage.  Blanchard 
V.  Lambert,  48  Iowa,  228,  22  Am.  Rep.  245;  Re  Ed- 
wards, 58  Iowa,  437;  Harris  v.  Harris,  8  HI.  A  pp.  57. 

Tn  a  suit  to  pettle  property  rights  depending  upon 
the  validity  of  a  marriagre,  by  a  man  who  had  a 
wife  living  from  wbom  he  had  been  separated  eight 
years,  and  who  had  m  the  meantime  married  again, 
the  law  will  presume  a  divorce  between  them  and 
that  the  man's  second  marriage  was  valid.  Carroll 
T.  Carroll,  20  Tex.  740. 

Where  a  woman  who  entered  into  a  contract  of 
marriage  was  shown  to  have  had  a  husband^living 
In  Germany  prior  thereto,  the  court  presumed  in 
favor  of  the  validity  of  the  marriage  that  the  first 
marriage  had  been  dissolved  by  divorce.  Klein  v. 
Sandman,  20  Mo.  260. 

The  validity  of  a  second  marriage  is  not  over- 
come by  proof  that  the  first  wife  .was  living  and 
had  not  obtained  a  divorce  since  he  might  have  ob- 
tained one.  Coal  Run  Coal  Co.  v.  Jones,  6  West* 
Rep.  500,  327  111.  886. 

Where  a  husband  abandoned  his  wife  in  1842  and 
married  another  woman  in  1848,  and  in  1846  the 
former  wife  obtained  a  divorce  on  the  ground  of 
desertion,  it  was  held  that  the  proof  prevented  the 
presumption  of  the  death  or  divorce  of  the  former 
wife  before  the  contracting  of  the  second  mar- 
riage. Cartwright  v.  McGown,  10  West.  Rep.  580, 
121  HI.  888. 

Where  divorce  is  against  the  policy  of  the  law  It 
will  not  be  presumed.  McOarty  v.  McCarty,  2 
Strobh.  L.11. 
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Proof  of  former  marriage  to  overthrow  second  one 

One  asserting  a  prior  marriage  to  invalidate  a 
subsequent  one  has  the  burden  of  showing  affirma- 
tively that  it  was  in  all  respects  in  conformity  to 
law.    Redgrave  v.  Redgrave,  88  Md.  04. 

The  burden  of  showing  that  there  was  a  former 
marriage  between  the  parties  is  upon  the  persons 
denying  the  validity  of  the  second  marriage,  day- 
ton  V.  Wardell,  4  N.  Y.  280. 

One  who  attempts  to  impeach  the  validity  of  a 
marriage  because  of  the  existence  of  a  prior  mar- 
riage of  one  of  the  parties  has  the  burden  of  show> 
ing  not  only  that  the  person  with  whom  the  former 
marriage  was  contracted  is  stUl  living  but  also  that 
no  divorce  from  him  had  been  obtained.  Boulden 
V.  Mclntire,  119  Ind.  574. 

Where  a  woman  marries  a  man  havmg  a  former 
wife  living,  and  subsequently  without  procuring  a 
divorce  marries  another  on  the  ground  of  the  in* 
validity  of  her  first  marriage,  the  burden  of  show- 
ing the  Invalidity  of  her  second  marriage  because 
of  the  binding  effect  of  the  first  is  upon  the  person 
alleging  it.  Patterson  v.  Gaines,  47  IT.  8. 0  How. 
560. 12  L.  ed.  568. 

Where  a  former  marriage  of  the  husband  is- 
pleaded  in  bar  of  the  interest  of  an  alleged  widow, 
strict  proof  of  it  is  required.  Taylor  v.  Taylor,  1 
Lee,  571. 

In  case  a  persou  who  has  been  cohabiting  with 
another  of  the  opposite  sex  goestbrough  a  marriage 
ceremony  with  a  third  person  the  decisions  are 
widely  divergent  as  to  the  proper  solution  of  the 
conflict  in  the  presumptions  of  marriage,  flowing 
from  cohabitation,  and  of  validity  of  the  marriage,, 
flowing  from  the  ceremony. 

Thus  it  has  been  held  that  the  presumption  of 
marriage  arising  from  cohabitation  is  rebutted  by 
the  subsequent  permanent  separation  of  the  par- 
ties without  any  apparent  cause,  followed  by  mar> 
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«nougb  to  create  a  foundation  for  the  pre- 
sumption of  marriage,  it  can  be  repelled  onlv 
by  tbe  most  cogent  and  satisfactory  evidence. 
HyneB  v.  McDermott,  91  N.  Y.  459.  43  Am. 
Rep.  677;  i>?rd  Lyndhurst,  in  HorrisY.  Davies, 
■5  Clark  &  F.  108,  speaking  of  this  presump- 
tion, says:  '*  The  presumption  of  law  is  not 
lightly  to  be  repelled.  It  is  not  to  be  broken 
in  upon  or  shaken  by  a  mere  balance  of  proba- 
bility. The  evidence  for  the  purpose  of  repel- 
ling it  must  be  strone,  distinct,  satisfactory, 
and  conclusive."  And  Lord  Campbell  said  m 
Piera  v.  Piers,  2  H.  L.  Cas.  881,  it  could  only 
^y  negatived  "by  disproving  every  reasonable 
possibility."  "Wnere  a  formal  ceremony  of 
marriage  is  shown  between  persons  competent 
to  enter  into  that  relation,  followed  by  cohabi- 
tation, the  law  raises  the  presumption  of  a 
valid  marriage,  and  that  the  celebrant  was 
le^ly  authorized  to  perform  the  same;  and 
this  presumption  can  only  be  overcome  by 
<;lear  and  convincing  evidence  to  the  contrary. 
Marriage  by  a  person  assuming  to  act  as  a 
minister,  and  being  per  verba  deprasenti,  the 
person  performing  the  ceremony  must  be  pre- 
:sumed  to  have  been  a  clergyman.  Patterson 
V.  Gaines,  47  U.  8.  6  How.  560,  13  L.  ed.  658; 
Bex  V.  Brampton,  10  East.  282;  Londonderry 
T.  Chester,  2  N.  H.  268.  9  Am.  Dec.  61;  S^tate 
V.  Abbey,  29  Vt.  60.  67  Am.  Dec.  764;  Meyers 
y.  Pope,  110  Mass.  814;  Redgrave  v.  Bedgrave, 
88  Md.  98. 

The  policy  of  the  law  is  strongly  opposed  to 
regarding  a  marriage  entered  into  in  good  faith, 


believed  by  one  or  both  of  the  parties  to  be 
legal,  followed  by  cohabitation,  as  void;  and, 
where  the  legitimacy  of  children  is  called  in 
question,  boUi  upon  authority  and  general 
principles  of  public  policy  and  natural  equity, 
every  reasonable  presumption  is  indulged  in 
favor  of  legitimacy.  Johnson  v.  Johnson,  80 
Mo.  72,  77  Am.  Dec.  598.  The  burden  of 
proof  is  on  the  party  obj^ting  to  the  validity 
of  such  a  marriage  throughout,  against  the 
constant  pressure  of  this  presumption,  to  show 
its  ille^ity,  and  this  he  cannot  do  except  by 
removing  every  reasonable  presumption,  both 
of  law  and  fact,  b^  clear  and  positive  proof. 
Nor  do  any  provisions  of  the  statute  in  force 
at  the  time  of  the  marriage  in  this  case  in  any 
way  affect  the  rule  heretofore  stated.*  In 
Hutehins  v.  Kimmell,  81  Mich.  180.  18  Am. 
Rep.  164,  Mr.  Justice  Cooley.  in  passing  upon 

*Act8  185i.  pp.  482-484.  provide  by  section  4,  that 
marriages  may  be  Bolemnized  .  .  .  tbrouirhout  the 
territory  ...  by  miDlsters  of  the  gospel;  **  by  seo- 
tlon  6.  that  ^'no  particular  form  sball  be  required, 
except  that  the  parties  shall  declare,  in  the  preft- 
enoe  of  the  .  .  .  minister  .  .  .  and-  the  attending 
witDesses.  that  they  take  each  other  as  husband 
and  wife,  and  in  every  case  there  shall  be  at  least 
two  witnesses  present,  besides  the  peison  perf orm- 
ingr  the  ceremony;  ^*  and  by  secoon  18.  that  **  no 
marriage  solemnised  before  any  person  professing 
to  be  a  .  .  .  minister,  shall  be  deemed  or  adjudgea 
to  be  void,  nor  shall  the  legality  thereof  be  in  any 
way  directed  on  account  of  any  want  of  Jurisdio- 
tlon  or  authority  in  such  supposed  .  .  .  minister: 

Frovlded,  the  marriage  be  consummated  with  a 
u]l  belief  on  the  part  of  the  persons  so  married,  or 
either  of  them,  that  they  have  been  lawf  iillyjoined 
in  marriage.**  iBep.] 


riage  of  one  of  the  parties  in  solemn  form  to  a  third 
person.  Weatherford  v.  Weatherford,  20  Ala. 
556. 

Tbe  presumption  of  marriage  which  arises  from 
the  cohabitation  of  a  man  witb  a  woman  is  over- 
thrown if  during  her  life  and  without  any  proof  of 
divorce  be  marries  another  woman.    Jones  v. 
Jones,  45  Md.  145. 

And  the  first  marriage  must  then  be  shown  as  an 
actual  fact  by  direct  proof.  Jones  v.  Jones,  48  Md. 
^01. 80  Am.  Bep.  4B6. 

Proof  of  a  certificate  of  marriage  by  a  magistrate 
with  proof  of  cohabitation  and  reputation  but 
without  proof  of  publication  of  the  bans  is  suffi- 
cient to  establish  marriage  as  against  evidence  of 
cohabitation  and  reputation  of  a  prior  marriage 
with  another  person  living  at  the  time  of  the  sec- 
ond one.    Wheeler  v.  Williams,  2  U.  C.  Q.  B.  77. 

Proof  of  the  general  reputation  of  marriage,  and 
the  fact  of  cohabitation  followed  by  the  birth  of 
•children,  is  not  sufficient  proof  of  marriage  to 
overthrow  a  subsequent  ceremonial  marriage  en- 
tered into  by  one  of  the  parties  with  a  third  per- 
son.   Myatt  V.  Myatt,  44  111.  478. 

In  a  suit  for  divorce  for  adultery  with  a  woman 
with  whom  a  man  had  gone  through  a  ceremonial 
marriage  the  first  marriage  cannot  be  proved  by 
cohabitation  and  reputation,  since  it  would  render 
-defendant  liable  to  proeecutlon  for  bigamy.  Case 
V.  CSase,  17  Cal.  698. 

To  defeat  a  marriage,  where  the  ceremony  has 
been  shown  to  have  taken  place,  on  tbe  ground 
that  one  of  the  parties  had  contracted  a  marriage 
witih  another  person  who  was  still  living,  there 
must  be  actual  as  distinguished  from  presumptive 
proof  of  the  first  marriage,  and  for  that  purpose 
proof  of  cohabitation  is  not  sufficient.  Wadding- 
ham  V.  Waddlngbam,  4  West.  Rep.  884,21  Mo.  App. 
609. 

It  seems  that  tbe  jury  might  find  the  first  cohab- 
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itation  to  be  meretricious.  Jackson  v.  Claw,  18 
Johns.  340. 

Where  a  marriage  is  proved  a  former  one  cannot 
be  shown  by  proof  of  cohabitation  simply.  Poult- 
ney  v.  Pair  Haven,  Brayt.  185;  Houpt  v.  Houpt,  6 
Ohio,  580;  dictum  in  Breakey  v.  Breakey,  S  U.  C.  Q. 
B.  848. 

But  proof  of  an  actual  first  marriage  is,  of 
course,  admissible.  Jewell  v.  Jewell,  4.3  U.  8.  1 
How.  288. 11  L.  ed.  112. 

It  seems  that  tbe  mere  presumption  from  cir- 
cumstances in  favor  of  a  prior  marriage  is  at  least 
neutralized  by  the  presumption  lagainst  the  cx>m- 
mlssion  of  crime  in  contracting  a  subsequent  mar- 
riage.   Clayton  v.  WardeU,  4  N.  Y.  £80. 

On  the  other  side,  it  has  been  held  Ittaat  proof  of 
marriage  is  not  sufficient  in  a  civil  action  to  exclude 
the  ordinary  circumstantial  evidence  of  the  exist- 
ence of  a  previous  marriage,  of  one  of  the  pcurties 
to  a  third  person  still  living.  Camden  v.  Beligrade, 
75  Me.  126,  46  Am.  Rep.  864. 

And  the  existence  of  tbe  first  marriage  may  be 
found  from  such  evidence.  Archer  v.  Haithcock, 
51 N.  C.  421;  Donnelly  v.  Donnelly,  8  B.  Mon.  116. 

Proof  of  prior  marriage,  though  not  direct,  was 
held  sufficient  in  Northfield  v.  Plymouth,  20  Vt. 
682. 

Without  noticing  the  question  of  the  binding  ef- 
fect of  the  second  marriage  the  court,  in  Peet  ▼. 
Peet,  62  Mich.  464,  held  it  insufficient  to  overthrow 
the  presumption  of  marriage  flowing  from  the 
fact  that  the  woman  had  lived  twenty  yean  with 
another  man  and  by  whom  he  had  had  thirteen 
children;  but  in  Young*8  App.  52  Mich.  502,  the 
court  refused  to  act  upon  evidence  of  cohabitation 
as  against  a  subsequent  marriage. 

Evidence  of  cohabitation  and  repute  to  show 
marriage  was  received  and  duly  weighed,  but  re- 
jected. In  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423.  H.  P.  F. 
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the  legality  of  a  marriage  under  a  statute 
identical  with  the  one  above  referred  to,  held 
that  evidence  that  a  ceremony  was  performed 
■ostensibly  in  celebration  of  marriage,  with  the 
•apparent  consent  and  co-operation  of  the  par- 
ties, is  evidence  of  a  valid  marriage,  even 
though  it  has  fallen  short  of  showing  that  the 
statutory  regulations  had  been  complied  with, 
or  had  affirmatively  shown  that  they  were  not. 
He  says:  "  This  has  become  the  settled  doctrine 
of  the  American  courts;  the  few  cases  of  dis- 
sent, or  apparent  dissent,  being  borne  down  by 
the  great  weight  of  authority  in  favor  of  the 
rule  as  we  have  stated  it; "  citing  a  large  num- 
ber of  authorities,  with  which  it  is  unnecessary 
to  incumber  this  opinion.  It  is  also  held  in 
the  same  case  that  a  marriage  per  verba  de 
prcesentif  without  any  form  of  ceremony,  is  valid 
and  binding  under  the  statute;  but  we  do  not 
deem  it  necessary  to  notice  that  question  in 
this  case. 

The  error  into  which  counsel  for  appellants 
liave  fallen  lies  in  supposing  that  the  burden  of 
proof  is  on  the  respondents  to  show  all  the  es- 
sential requisites  of  a  valid  marriage,  and  that, 
having  failed  to  show  that  Newcomb  was  a 
regularly  authorized  minister,  or  that  he  openly 
-avowed  or  declared  to  Megginson  and  Julia  at 
the  time  of  the  marriage  that  he  was  such 
minister,  their  case  fails.  This  is  not  the  law. 
When  respondents  showed  a  formal  ceremony 
of  marriage,  at  the  time  and  place  alleged,  be- 
tween parties  competent  to  contract  marria^, 
before  a  person  assuming  to  act  in  the  capacity 
of  a  minister  of  the  gospel,  followed  by  cohabi- 
tation, under  a  belief  that  they  were  lawfully 
married,  the  law  immediately  attaches  thereto 
all  the  presumptions  necessary  to  make  the 
marriage  valid,  and  the  burden  is  on  the  ap- 
pellants to  show  by  clear,  distinct,  positive, 
4ind  satisfactory  proof  its  invalidity.     Under 


the  statute  in  force  at  the  time,  this  could  only 
be  dope  by  showing  not  simply  that  Newcomb 
was  not  a  minister  authorized  to  solemnize 
marriages,  but  that  he  did  not  profess  or  pre- 
tend to  be  at  the  time,  or,  if  he  did  so  pretend, 
the  circumstances  were  such  that  the  parties 
did  not  and  could  not  have  reasonably  believed 
that  he  possessed  the  authority  he  assumed, 
and  this  appellants  have  failed  to  do  in  every 
particular.  "When  a  marriage,  therefore,' 
says  Mr.  Bishop,  **  has  once  been  shown,  how- 
ever celebrated,  whether  regularly  or  irreg- 
ularly, or  however  proved,  whether  directly  or 
by  circumstantial  evidence,  the  law  raises  a 
strong  presumption  in  favor  of  its  legality,  so 
that  the  burden  is  with  the  party  objecting 
throughout,  and  in  every  particular  to  prove, 
against  the  constant  pressure  of  this  presump- 
tion of  law,  that  it  is  illegal  and  void.  And  it 
has  been  considered  that  the  validity  of  a  mar- 
riage cannot  be  tried  like  any  other  question  of 
fact  which  is  independent  of  presumption,  be- 
cause the  law,  besides  casting  the  burden  of 
proof  upon  the  objecting  party,  will  still  pre- 
sume in  favor  of  the  marriage,  and  this  pre- 
sumption increases  in  strength  with  the  lapse 
of  time  through  which  the  parties  are  cohabit- 
ing as  husband  ar.d  wife.  It  being  for  the 
highest  good  of  the  parties,  of  the  children, 
and  the  community  that  all  intercourse  be- 
tween the  sexes  in  its  nature  matrimonial 
should  be  such  in  fact,  the  law,  when  admin- 
istered by  enlightened  judges,  seizes  upon  all 
presumptions,  both  of  law  and  of  fact,  presses 
into  its  service  all  things  which  can  help  it  in 
each  particular  case,  to  sustain  marriage,  and 
repel  the  conclusion  of  unlawful  commerce." 
1  Bishop,  Mar.  &  Div.  §  457. 

The  decree  of  the  court  behw  is  therefore  af- 
firmed. 
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Stella  B.  WARREN,  by  Next  Friend,  Appt,, 
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A.  -woimmnk  caA  maintain  an  action  for 
ivHo«0.««ty  the  aiTectlons  of  her  hus- 
band where  she  bas  by  statute  the  Tight  to  a 
separate  estate  and  to  brlnfr  actiODS  in  relation 
thereto  aa  if  uo  married. 

(Beoemher  21, 1891.) 

ERROR  to  the  Circuit  Court  for  Van  Buren 
County  to  review  a  judgment  in  favor  of 
<lefendants  in  an   action  brought  to  recover 
damages  for  the  alleged  alienation  of  the  affec- 
lions  of  plaintiffs  husband.    Revereed. 
The  facts  are  stated  in  the  opinion. 


Messrs,  WillUun  N.  Cook  and  Osbom 
A  Mills*  for  appellant: 

In  Mitchell  v.  Mitchell,  49  Mich.  68,  it  ap- 
peared that  the  husband  was  a  minor  and  that 
his  father  was  entitled  to  his  services  and  so> 
ciety,  and  in  that  respect  this  case  and  that  are 
different  upon  the  facts. 

When  the  Mitchell  Case  was  decided  its  doc^ 
trine  was  in  line  with  Van  Amam  v.  Ayers,  67 
Barb.  544 

The  courts  of  New  York  now  view  the  mat- 
ter differently. 

Jaynes  v.  Jaynes,  89  Hun,  40;  Bennett  v. 
Bennett,  6  L.  R.  A.  558,  116  N.  Y.  584. 
See  also  Foot  v.  Card,  6  L.  R.  A.  829.  58 
Conn.  1;  Seaver  v.  Adams  (N.  H.)  March  14, 
1890;  Bassett  r.^Bassett,  20  III.  App.  543;  Maynes 
V.  Nowlin  (Ind.)  Dec.  8, 1891. 

In  Ohio  the  action  has  been  maintainable 
for  many  years. 


Note.— The  authorities  upon  this  question,  pro 
4iDd  con.,  are  practically  all  gathered  in  the  above 
briefs  and  opinion.  Of  the  recent  oases  the  follow- 
ing have  appeared  in  this  series,  three  with  full 
eztraots  from  briefs  ot  counsel,  and  one  with  a 
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note.  Bennett  v.  Bennett,  6  L.R.  A.  668, 116  N.Y.  684; 
Foot  V.  Card,  6  L.  B.  A.  888,  68  Oonn.  1;  Duffles  v. 
Duffles,  8  L.  R.  A.  4S0, 76  Wis.  874;  Doe  v.  Boe,  8  L. 
B.  A.  888, 82  Me.  606, 
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Clark  V.  Harlan,  1  Cinn.  Sup.  Ct.  418; 
Westlake  v.  WesUake,  84  Ohio  St.  631. 

And  in  t)ie  federal  courts  late  dedsious  are 
to  be  found  in  harmony  with  these  cases. 

Mehrhoff  V.  Mehrhoff,  26  Fed.  Rep.  18. 

All  of  which  are  consistent  with  Lynch  ▼. 
Knight,  9  H.  L.  Cas.  577,  and  Winsmore  v. 
Oreenbank,  Willes,  577. 

Under  statutes  in  which  married  women  are 
given  as  part  of  their  separate  property  any 
right  of  action  growing  out  of  the  violation  of 
their  *'  personal  rights/'  it  has  been  held  that 
a  married  woman  may  sue  for  and  recover 
damages  sustained  in  consequence  of  an  assault 
and  battery  made  upon  her. 

Steventon  v.  Morris,  87  Ohio  St.  10. 

Similar  actions,  however,  have  been  permis- 
sible in  Michigan  for  years  without  such  legis- 
lation. 

Berger  v.  Jacobs,  81  Mich.  215;  Leonard  v. 
Paw,  27  Mich.  145. 

Messrs.  A,  H.  Chandler  and  Heekert  A 
Chandler,  for  appellee: 

A  wife  has  no  remedy  for  being  deprived  of 
the  society  of  her  husband  by  slander  not 
amounting  to  a  charge  of  adultery,  causing 
him  to  desert  her  and  treat  her  with  cruelty. 

1  Addison,  Torts,  43;  Lync/i  v.  Knight,  9  H. 
L.  Cas.  577. 

It  is  generally  supposed  that  the  wife  can 
have  no  right  of  action  against  one  who  should 
seduce  her  husband's  affections  from  her  or 
in  any  manner  deprive  her  of  his  care  and  so- 
cietv* 

Coolev,  Torts,  Ist  ed.  227;  2  Kent,  Com.  182; 
Reeve,  t>om.  Rel.  110;  Lynch  v.  Knight,  su- 
pra, 

Schouler,  Dom.  Rel.  57,  enunciates  the  doc- 
trine that  the  husband  has  a  right  of  action 
for  the  enticement  of  the  wife,  but  nowhere 
does  he  intimate  that  the  wife  has  a  like  right. 

See  also  1  Bl.  Com.  448. 

Our  statute  has  not  removed  all  the  com- 
mon-law  disabilities  of  a  married  woman.  She 
can  only  sue  and  be  sued  in  relation  to  her 
sole  property. 

How.  Stat.  §§  6295-6297. 

In  all  other  respects  she  is  2^  feme  covert,  and 
subject  to  all  the  restraints  and  disabilities 
consequent  upon  that  relation. 

Howe  V.  N&rih,  18  West.  Rep.  915,  69  Mich. 
272;  Bpeier  v.  Ojrfer,  2  L.  R.  A.  845,  78  Mich. 

88. 

A  statute  cannot  be  extended  by  construc- 
tion to  cases  not  embraced  by  its  language  nor 
within  its  design. 

De  Vries  v.  Conklin,  22  Mich.  259;  R^sseU 
V.  PeopUfs  Sav,  Bank,  39  Mich.  671,  88  Am. 
Rep.  444;  West  v.  Laratcay,  28  Mich.  470; 
Wales  V.  Lyon,  2  Mich.  276;  Shannon  v.  Peo- 
Tfie,  5  Mich.  71;  Crane  v.  Reeder,  22  Mich.  822; 
Whipple  V.  Saginaw  Circuit  Jvdge,  26  Mich. 
842:  Sibley  v.  Smit/i,  2  Mich.  486;  Tannahill 
V.  Tuttle,  8  Mich.  104;  Mayna/rds  v.  ComweU, 
Id.  809;  Detroit  v.  Putnam,  45  Mich.  268;  De- 
traity.  Chaffee,  70  Mich.  80. 

Where  a  statute  is  remedial,  it  must  be  fol- 
lowed with  strictness  where  it  gives  the  remedy 
against  a  party  who  would  not  otherwise  be 
liable. 

Chicago  db  N.  i?.  Co,  v.  Sturgis,  44  Mich.  588. 

In  Mitcliell  v.  A/itchdl,  49  Mich.  68,  this 
court  refused  to  sustain  the  action. 

4L.R.A. 


No  such  right  of  action  existed  under  the 
common  law  by  reason  of  the  legal  unity  of 
husband  and  wife. 

Mehrhoff  V.  Mehrhoff,  26  Fed.  Rep.  14;  West- 
lake  V.  Westlake,  84  Ohio  St  621;  Logan  v. 
Logan,  77  Ind.  558. 

the  V.  Koe,  8  L.  R.  A.  888,  82  Me.  508.  is- 
with  us  on  all  fours,  and  holds  that  the  risht 
can  only  be  conferred  by-  the  law-makmg 
power. 

The  wife  has  no  identity  separate  from  her 
husband. 

Lhiffles  V.  Duffies,  8  L.  R.  A.  420,  76  Wis. 
874;  Gibson  v.  Gibson,  48  Wis.  23, 28  Am.  Rep. 
527;  Barnes  v.  Martin,15  Wis.  240,  82  Am. 
Dec.  670. 

The  wife  has  no  property  in  the  consortium 
of  her  husband  that  is  lost,  nor  any  right  to  it 
that  has  been  violated  at  common  law. 

Duffies  V.  Duffles,  supra;  1  Bl.  Com.  442. 
See  Jiulford  v.  CleweU,  21  Ohio  St.  191. 

Duffles  V.  Ihrffles^  supra,  is  the  leading  case,, 
and  must  control  here. 

Mor8e»  J.,  delivered  the  opinion  of  the- 
court: 

The  plaintiff  brings  this  suit,  alleging  that 
the  defendants  have  wrongfully  combined  to- 
gether and  alienated  the  affections  of  her  hus- 
band, George  L.  Warren,  from  her,  and  caused 
him  to  desert  and  abandon  her,  and  she  claims^ 
damages  therefor.  The  court  below  held  that 
a  married  woman  in  this  State  cannot  main- 
tain an  action  of  this  kind.  The  correctness 
of  this  holding  is  the  only  question  to  be  de- 
termined. In  MitcheU  v.  MitcheU,  49  Mich. 
68,  by  an  equal  division  of  this  court,  the 
Judgment  of  the  court  below  against  the  wife 
was  affirmed.  In  that  case  it  appears  that  the 
husband  was  a  minor  when  married.  No- 
opinions  were  filed  in  the  case,  and  we  are 
therefore  not  informed  as  to  the  reasons  for 
such  afOrmance.  I  shall  not  consider  the  case 
as  an  adjudication  of  the  important  question 
here  presented,  but  shall  examine  it  as  if  it 
were  a  new  question  before  this  court  It 
seems  from  the  brief  of  counsel  in  Mitchell  v. 
MitcheU,  supra,  that  the  question  of  the 
minority  of  the  husband,  and  the  right  of  his. 
father,  who  was  the  defendant,  to  his  services 
and  society,  was  made  a  prominent  point  in 
the  defense  of  the  suit,  and  this  may  have  been 
the  controlling:  reason  of  the  decision.  Ko 
such  question  is  in  this  case.  The  right  of  a 
wife  to  .recover  damages  for  the  alienation  of 
her  husband's  affections,  and  the  consequent 
loss  of  his  society,  assistance,  and  support,  un- 
der the  law  of  this  State,  is  the  naked  issue  in- 
volved here.  I  have  no  hesitation  in  holding 
that  she  has  such  right.  I  do  not  think  it  ma- 
terial whether  or  not  she  had  this  risrht  under 
the  common  law.  In  the  adjudicated  cases 
there  is  a  difference  of  opinion  as  to  her  com- 
mon-law  right,  some  oi  the  courts  holding 
that,  *'as  the  wife  had  no  right  of  property 
.  .  .  in  any  damages  recovered  on  her  ac- 
count, for  any  cause,  neither  could  she  have 
any  right  of  action  to  recover  them."  Duffies 
V.  Dvffies,  76  Wis.  374.  8  L.  R.  A.  420;  1*W 
lake  V.  WesHake,  84  Ohio  St.  621;  Doey.  Roe„ 
82  Me.  508,  8  L.  R.  A.  883;  Loaan  v.  Logan, 
77  Ind.  658-  Mehrhoff  v.  Mehrhoff,  26  Fed. 
Rep.  18.  ' 
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In  New  York  it  is  held  that  it  was  considered 
at  the  common  law  that  the  damages  for  per- 
sonal injuries  belonged  to  her,  as  the  husband 
could  not  sue  without  joining  his  wife.    If  the 
damages  were  recoverc^d  before  the  death  of 
the  husband,  the  money  so  collected  became 
his  property;  but,  if  he  died  before  the  suit 
was  determined,  the  riffht  of  action  survived 
to  the  wife,  and  the  damages  recovered  be- 
longed to  her.    From  this  it  is  deduced  that 
tbe  right  of  action  belonged  to  her.     Bennett 
V.  Bennett,  116  N.  Y.  584.  6  L.  R.  A.  558. 

Under  the  statute  of  this  Btate  relative  to 
the  rights  of  married  women,  and  the  decisions 
of  our  own  courts  in  relation  thereto,  the  right 
of  the  wife  to  bring  this  action,  as  well  as  all 
other  suits  to  redress  her  personal  wrongs, 
seems  to  me  to  be  perfectly  clear.     "That  the 
real  and  personal  estate  of  every  female,  ac- 
quired before  marriage,  and  all  property,  real 
and  personal,  to  which  she  may  afterwards 
become  entitled   by  gift,  grant,  inheritance, 
devise,  or  in  any  other  manner,  shall  be  and 
remain  the  estate  and  property  of  such  female, 
and  shall  not  be  liable  for  the  debts,  obliga- 
tions, and  engagements  of  her  husband,  and 
may  be  contracted,  sold,   transferred,  mort- 
gaged, conveyed,  devised,  or  bequeathed  by 
her.  in  tbe  same  manner  and  in  the  like  effect 
OS  if  she  were  unmarried."    How.  Stat,  g  6295. 
"Actions  may  he  brought  by  and  against  a 
married  woman  in  relation  to  her  sole  prop- 
erty, in  tbe  same  manner  as  if  she  were  un- 
married; and  in  cases  where  the  propertv  of 
the  husband  cannot  be  sold,  mortgaged,  or 
otherwise  incumbered  without  the  consent  of 
his  wife,  to  be  given  in  the  manner  prescribed 
by  law,  or  when  his  property  is  exempt  by  law 
from  sale  on  execution  or  other  final  process 
issued  from  any  court  against  him,  his  wife 
may  bring  an  action  in  her  own  name,  with 
tbe  like  effect  as  in  cases  of  actions  in  relation 
to  her  sole   property    as   aforesaid."    How. 
8tat.  g  6297.    Under  these  statutes  it  has  been 
held  that  a  wife  is  entitled  to  and  may  sue  for 
and  recover  in  her  own  name  damages  for  her 
personal  injuries  and  suffering  from  assault 
ind  battery,   (Berger  v.  Jacobs,   21  Mich.  215; 
^fyatt  V.  Adams,  16  Mich.   179-197;)  and  for 
o juries  to  her  person  through  the  negligence 
f  another,     {Michigan   Cent,  R,  Co,  v.  CoU- 
lan,  28  Mich.  440;)  also  for  slander,  {Leonard 
.  Pope,  27   Mich.   145.)    If  tbe  damages  in 
ich  cases  are  her  individual  property,  as  ex- 
essj^  held   in  Berger  v.  Jacd^s,  1  cannot  see 
by,  ID  reason  and  on  principle,  the  damages 
ifling'  from   the  loss  of  the  society  and  sup- 
Ft  of  her  husband  are  not  also  her  individual 
:>perty.      Surely  the  support  and  maintenance 
j'ch  she  is  entitled  to  from  her  husband,  and 
ich  she   loses  by  his  abandonment,  is  cap- 
e    of   ready  and  accurate  measurement  in 
lars   and    cents,  and  can  be  said  to  be  a 
perty    rig'ht.    which  she  has  lost   by  the 
n^ful  interference  of  the  defendants.     The 
of    the    society  of  her  husband,  and  her 
tal  anguish  and  suffering,  is  not  so  easily 
rtained  iTvhen  compensation  is  sought,  ancl 
>e     ^au^ed    by    a    money   standard;   but 
icres  for  such  anguish  and  suffering  are 
I,  as  bcist  the  jury  can,  and  are  permissible, 
->st  actions  of  torts. 
der    the  Civil  Damage  Law,  which  gives 


a  right  of  action  to  the  wife,  who  has  been  in- 
jured '*in  her  person  or  property,  means  of 
support,  or  otherwise"  by  any  intoxicated  per- 
son, it  has  been  held  in  this  State  that  she 
might  recover  damages  for   being  excluded 
from  society  by  her  husl^nd's   intoxication, 
and  for  her  mental  suffering  on  account  of 
such  drunkenness.     Friend  v.  Dunks,  37  Mich. 
25.     There  has  never  been  any  reason  urged 
against  the  right  of  the  husband  to  sue  for  the 
loss  of  the  consortium  of  his  wife.    And  if,  as 
shown,  the  wife  is  now,  under  either  the  liberal 
letter  or  spirit  of  our  marriage  laws,  entitled, 
as  of  her  own  property,  to  the  damages  arising 
from  her  personal  injuries,  the  injuries  to  her 
body  or  mind,  there  can  be  no  good  reason 
why  she  cannot  sue  for  and  recover  damages 
for  the  loss  of  the  consortium  of  her  husband, 
that  does  not  equally  and  as  well  apply  to  the 
suit  of  the  husband  on  account  of  the  loss  of 
her  society.     The  wife  is  entitled  to  the  society, 
protection,  and  support  of  her  husband  as  cer- 
tainly, under  the  law,  and  by  moral  right,  as 
he  is  to  her  society  and  services  in  his  house- 
hold.    *  These  reciprocal  rights  may  be  re- 
garded as  tbe  property  of  the  respective  parties 
in  the  broad  sense  of  the  word   'property,' 
which  includes  things  not  tangible  and  visible, 
and  applies  to  what  is  exclusively  one's  own." 
Smith,  P.  </.,  in  Janes  v.  Janes,  39  Hun,  40. 
This  is  given  to  her  by  the  marriage  relation: 
it  is  her  property.    As  is  well  said  in  Foot  v. 
Card,  58  Conn.  1,  6  L.  R.  A.  829:     "The  right 
of  the  husband  to  the  affections  and  society  of 
the  wife  has  ever  been  regarded  as  a  valuable 
property  right,  and  he  has  always  been  per- 
mitted to  sue  for  the  loss  of  it.     Upon  prin- 
ciple, this  right  IS  as  valuable  to  her  as  is  that 
of  the  husband  to  him."    And  in  ISeaverv. 
Adams  (N.  H.)  19  Atl.  Etep.  776,  it  is  said: 
''As  in  natural  justice  no  reason  exists  why 
the  right  of  the  wife  to  maintain  an  action 
against  the  seductress  of  her  husband  should 
not  be  co-extensive  with  his  right  of  action 
against  her  seducer,  nothing  but   imperative 
necessity  would   justify  a  decision   that  she 
could    not    maintain    such    an    action."    In 
further  support  of  her  right  to  maintain  suit, 
see    Westlake  v.    Westlake,   34  Ohio  St.   633; 
Bennett  v.  Bennett,  116  N.  Y.  584,  6  L.  R.  A. 
553;  Jaynes  v.  Jaynes,  39  Hun,  40;  Warner  v. 
Miller,  17  Abb.  N.  C.  221;  ChurehiU  v.  Letois, 
Id.  226;  Mehrhoffy,  Mehrhoff,  26  Fed.  Rep. 
13;  Bigelow,   Torts,   158;  Hayves  v.   Nowlin 
(Ind.)  Dec.  8,  1891;  Cooley,  Toris,  2d  ed.  note 
2,  §  227;  Baker  v.  Baker,  16  Abb,  N.  C.  293; 
Breiman  v.  Paasrh,  7  Abb.  N.  C.  249;  Bassett 
V.  Bassett,  20  111.  App.  543;  Foot  v.  Card,  58 
Conn.  1.6  L.  R.  A.  829;  Seater  v.  Adams  (N. 
H.)  19  Atl.  Rep.  776.     The  cases  holding  the 
contrary  doctrine  are:    Doe  v.  Boe,  82  Me.  503. 
8  L.  R.  A.  833;  Logan  v.  lA)gan,  77  Ind.  558, 
since  overruled  by  Haynes  v.  Noidin,  supra; 
D7/ffles  V.  Duffles,  76  Wis.  374,  8  L.  R.  A.  420. 
Tbe  latter  case  is  principally  relied  upon  in  de> 
fend  ant's  brief.     With  all  due  respect  to  that 
court  and  the  learned  judge  who  wrote  the 
opinion,  I  cannot  recognize  the  reasoning  in 
support  of  the  decision  as  sound.    The  argu- 
ment, in  substance,  is  that  the  wife  is  purer 
and  better  than  the  husband,  and  governed 
more  by  principle,  and  she  seldom  violates  the 
marriage  obligations     That  she  is  more  do 
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mestic,  and  is  supposed  to  liave  the  personal 
care  of  the  household.  Her  duties  require  her 
to  be  more  constantly  at  home,  where  the  hus- 
band may  nearly  always  expect  to  find  her 
and  enjoy  her  society:  while  the  husband  is 
obliged  by  his  business  to  be  frequently  away 
from  home,  which  deprives  his  wife  of  his 
society.  He  is  exposea  to  the  temptations  of 
the  world,  to  which  he  easily  succumbs,  with- 
drawing him  away  from  her,  which  condition 
of  things  the  wife  had  reason  to  expect  when 
she  married  him.  And  that  for  these  reasons 
it  cannot  be  said  that  the  "wife's  right  to  the 
society  of  her  husband  is  the  same  in  kind,  de- 

free,  and  value  as  his  right  to  her  society." 
t|is  also  said  by  the  learned  judge  that,  *'if 
permitted,  the  right  of  action  in  the  wife  would 
oe  the  most  fruitful  source  of  litigation  of  any 
that  can  be  thought  of,"  and  that  the  justice 
and  advantages  of  such  an  action  are  at  least 
doubtful.  It  seems  to  me  that  the  necessary 
absence  from  the  home  of  one  more  than  the 
other  can  make  no  difference  in  their  respective 
rights.  Although  the  wife  may  never  go  out- 
side the  threshold  of  the  home,  the  husband 
cannot  enjoy  her  society  unless  he  is  also  in 
the  house;  nor  can  she  enjoy  his  society  while 
he  is  away  from  her.  Nor  is  the  fact  that  she 
is  purer  and  more  domestic  than  her  husband, 
and  less  likely  to  abandon  the  home  than  he 
is,  any  reason  why  she  should  be  denied  the 


same  redress  that  he  has  in  such  cases.  Be* 
cause  the  history  of  the  race,  and  our  knowl- 
edge of  human  nature,  tell  us  that  the  wife  is 
less  easily  led  astray,  and  her  affections  alien- 
ated, than  her  husband,  is  no  reason  why  she 
should  be  denied  the  remedy  which  for  the 
same  wrong  is  freely  given  him.  And  if,  as 
suggested  by  the  learned  judge,  such  actions 
would  be  numberless  if  permitted  to  the  wife, 
it  would  still  furnish  no  adequate  ground  for 
denying  to  a  deserving  woman,  foully  wronged 
in  her  dearest  rights,  the  redress  that  the  law 
gives  without  question  to  her  husband  under 
like  circumstances.  It  is  an  old  maxim,  and 
a  ^ood  one,  that  the  law  will  never  '^suffer  an 
injury  and  a  damage  without  redress."  Will 
the  law  aid  the  bustmnd,  and  not  help  the  wife 
in  a  like  case?  Not  under  the  present  enlight- 
ened views  of  the  marriage  relation  and  its 
reciprocal  rights  and  duties.  The  reasoning 
that  deprives  the  wife  of  redress  when  her 
husband  is  taken  away  from  her  by  the  bland- 
ishments and  unlawful  influence  of  others  is 
a  relic  of  the  barbarity  of  the  common  law, 
which,  in  effect,  made  the  wife  the  mere  serv- 
ant of  her  husband,  and  deprives  her  of  all 
right  to  redress  her  personal  wrongs  except 
by  his  will. 

Tfie  judgment  of  the  court  bdow  m  reversed, 
and  a  new  trial  granted,  with  costs. 

The  other  Justices  concurred. 
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L   ITo  interest  before  Judgment  can  be  In- 
cluded in  the  recovery  for  personal  Injuries. 
8.   Interest  improperly    included  in  a 

Judgment  may  be  remitted  on  appeal  to  prevent 
reversal  for  that  reason. 

(December  12,  1691.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Sumner  "County, 
which  included  an  award  of  interest  in  a  judg- 
ment in  favor  of  plaintiff,  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defendant's  negli- 
gence. Afflrnied  upon  condition  that  the 
amount  aUmoedfor  interest  be  remitted. 

The  facts  are  stated  in  the  opinion. 

JJHeure.  S.  F,  Wilson,  R.  K.  OlUesple 
and  GeoFM  Boddie  for  appellant. 

Mr,  J.  H  Tamer  for  appellee. 


Snodg^asSf  J,,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  while  in  the  service 
of  the  Louisville  &  Nashville  Railroad  Com> 
pany  as  brakeman,  sustained  severe  personal 
iniury,  resulting  in  the  loss  of  a  leg,  which  he 
alleged  was  occasioned  by  the  negligence  of 
the  Company.  He  sued  for  $16,000  damages 
and  recovered  judgment  for  $9,940.  The 
Company  appealed,  and  assigned  numerous 
errors.  It  is  not  deemed  material  to  notice  but 
one  of  them,  as  the  others  are  not  well  taken, 
and  involve  nothing  new,  so  as  to  make  their 
consideration  in  a  written  opinion  necessary. 
The  one  material  to  be  considered  relates  to 
the  question  of  interest.  The  court  told  the 
jury  it  could  assess  plaintiff's  damages  with  or 
without  interest,  as  the  jury  should  see  proper, 
in  connection  with  instructions  as  to  the  meas- 
ure of  damages  not  otherwise  complained  of. 
The  verdict  assessed  the  damages  at  $7,000 
with  seven  years'  interest,  $2,940,  aggregating 
$9,940.  It  is  oblected  in  the  assignment  of 
errors  that  the  charge  on  this  question  and 
verdict,  with  judgment  thereon,  are  erroneous. 
This  involves  a  consideration  of  the  question. 
What  is  the  true  measure  of  damages  for  such 


NOTB.— Jnferest  on  amount  of  damaoes  aioarded  for 
the  negligent  infliction  of  a  personal  injurv. 

In  addition  to  the  decisions  cited  m  the  principal 
case  as  to  the  ri^bt  to  add  Interest  to  the  amount 
of  damaires  awarded  by  the  verdict  In  an  action  to 
recover  for  personal  injuries.  Ell  v.  Northern  Pac. 
B.  Co.  (N.  Dak.)  12  L.  R.  A.  97,  decides  that  under 
the  North  Dakota  Complied  Laws,  9  4578,  such  in- 
terest may  be  allowed  In  the  discretion  of  the  Jury, 
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but  that  a  blndinfr  instruction  by  the  court  to 
allow  such  interest  was  error. 

In  some  cases  the  statutes  provide  for  the  allow- 
ance of  Interest  upon  the  amount  of  damages 
awarded  in  case  of  the  death  of  the  person  Injured, 
but  even  in  such  cases  to  be  included  in  the  verdict 
they  must  also  be  Included  in  the  ad  damnum 
clause  of  the  declaration.  Robostelli  v.  New  York; 
N.  H.  &  H.  R.  Co.  84  Fed.  Rep.  719. 

H.  P.  P. 
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personal  injury?  The  rale  for  determining 
damages  for  injuries  not  resulting  in  death 
(where  the  statute  fixes  the  measure)  and  not 
calling  for  esemplarv  punishment,  deducible 
from  the  decisions  oi  this  court  since  its  or- 
ganization in  this- State,  is  that  of  compensa- 
tion for  mental  suffering  and  physical  pain, 
loss  of  time,  and  expenses  incident  to  the 
injury,  and,  if  it  be  permanent,  the  loss  re- 
sulting from  complete  or  partial  disability  in 
health,  mind,  or  person  thereby  occasioned. 
And  this  is  the  rule  most  consonant  to  reason 
adopted  in  other  states.  3  Sedgw.  Dam.  8th 
ed.  §  481  et  aeg.;  5  Am.  &  Eng.  Encyclop. 
Law,  pp.  40-44,  and  notes;  Illinois  Cent,  R. 
Co.  V.  Eead,  3?  111.  484,  87  Am.  Dec.  260.  As 
this  sum  in  gross  includes  all  the  compensation 
which  is  requisite  to  cover  pain,  suffering,  and 
disability  to  date  of  judgment,  and  prospect- 
ively beyond,  it  is  intended  to  be  and  is  the 
full  measure  of  recovery,  and  cannot  be  sup- 
plemented by  the  new  element  of  damages  for 
the  detention  of  this  sum  from  the  date  of  the 
injury.  The  measure  of  damages  being  thus 
fixed,  it  is  expected  that  in  determining  it 
juries  and  courts  will  make  the  sum  given  in 
gross  a  fair  and  just  compensation,  ana  one  in 
full  of  amount  proper  to  be  given  when  ren- 
dered, whether  soon  or  late  after  the  injury;  as, 
if  given  soon,  it  looks  to  continuing  suffeiing 
and  disability,  just  as,  when  ^iven  late,  it  in- 
cludes that  of  the  past.  It  is  obvious  that 
damages  could  not  be  given  for  pain  and  suf- 
fering and  disability  experienced  on  the  very 
day  of  trial,  and  then  interest  added  for  years 
before.  These  are  items  considered  to  make 
up  the  aggregate  then  due,  and  the  gross  sum 
then  for  the  first  time  judicially  ascertained. 
The  error  of  the  court  below  was  in  the  as- 
sumption that  a  like  measure  of  damages  is 
applied  in  this  class  of  cases  as  in  that  of  in- 
jury to  property  effecting  its  destruction  or 
conversion  or  other  unlawful  or  fraudulent 
misappropriation,  or  detention  of  property  or 
money,  in  which  the  rule  applied  by  the  circuit 
judge  is  held  to  be  a  proper  one;  not  on  the 
theory,  even  in  this  class  of  cases,  that  interest 
as  such  is  due,  but  that  the  plaintiff  is  entitled 
to  the  fixed  sum  of  money  or  definite  money 
value  of  property  converted  or  destroyed,  and 
the  jury  may  giye  as  damages  an  amount 
equal  to  interest  on  the  value  of  the  property. 
But  such  rule  applies  alone  to  such  cases,  and 
not  to  that  of  personal  iniury,  which  does  not 
cease  when  inflicted,  and  is  not  susceptible  of 
definite  and  accurate  compensation.  It  never 
creates  a  debt,  nor  becomes  one,  until  it  is 
judiciaUy  ascertained  and  determined.  Only 
from  that  time  can  it  draw  interest;  and  inter- 
est or  damages  cannot  at  any  preceding  time 
be  added  to  it  without  changing  and  super- 
adding a  new  element,  never  given  in  this 
State  or  any  other  in  a  similar  case,  so  far  as 
ou  r  investigation  has  discovered .  The  counsel 
of  plaintiff,  who  cite  many  authorities  sup- 
posed to  be  in  support  of  the  ruling  below, 
were  doubtless  misled  by  the  generality  of 
terms  used  in  some  of  them.  Under  the  head 
of  *•  Interest,"  after  stating  that  "it  was  gen- 
erally allowed  by  law  on  two  grounds,  namely, 
on  contract,  express  or  implied,  or  by  way  of 
damages  either  for  default  in  payment  of  a 
debt  or  for  a  use  or  benefit  derived  from  the 
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money  of  another,'*  it  is  stated  in  ).l  Am.  & 
Eng.  Encyclop.  Law  that,  "where  it  is  im- 
posed to  punish  tortious,  negligent,  or  fraudu- 
lent conduct,  it  is  a  question  within  the 
discretion  of  the  jury."  Pa^e  380.  For  this 
proposition  various  authorities  are  cited,  in- 
cluding Mr.  Sedffwick  on  Damages,  p.  374, 
(the  reference  bemg  to  paging  of  the  fifth  or 
earlier  edition.)  This  author  uses  similar  gen- 
eral terms,  but  neither  was  speaking  of  cases 
of  personal  injury,  but  of  the  class  of  cases  to 
which  we  have  referred,  as  fully  appears  from 
Mr.  Sedgwick's  further  discussion  of  this  gen- 
eral head,  on  pages  385, 386,  and  as  most  clearly 
appears  from  a  reference  to  the  authorities 
cited  by  both,  which  relate  to  cases  of  trover 
and  trespass  and  to  property  controversies  only. 
In  neither  of  these  books  is  the  proposition 
now  thought  to  be  sustained  by  them  advanced, 
—that  the  measure  of  damages  for  a  personal 
injury  includes  damages  for  detention  of  the 
supposed  amount  due.  The  generality  of 
statement  indulged  in  that  and  former  editions 
of  this  work  is  corrected  by  editors  of  the  last 
edition.  Chapter  10  of  the  first  volume  of  this 
edition  is  devoted  to  interest  allowed  in  actions 
where  it  is  by  rule  of  law,  or  in  the  discretion 
of  the  jury  or  court  trying  the  case,  allowed  as 
part  of  the  measure  of  damages.  In  these  cases 
are  enumerated  and  discussed  those  actions 
sounding  in  tort  in  which  interest  may  be  given 
as  damages.  The  distinction  is  there  laken» 
as  taken  here,  and  actions  for  personal  injuries 
excluded,  because  of  the  existence  of  a  wholly 
different  measure  of  damages  respecting  them. 
In  this  connection  we  quote  section  320  in  the 
volume  and  chapter  referred  to:  *  *  It  sufficently 
appears,  from  what  has  already  been  said,  that 
there  is  no  general  principle  which  prevents 
the  recovery  of  interest  in  actions  of  tort.  The 
fact  that  the  demand  is  unliquidated  has  been 
shown  to  be  insufficient  to  exclude  interest, 
and  there  is  nothing  in  the  mere  form  of  the 
action  which  renders  it  unreasonable  that  in- 
terest should  be  given.  Nevertheless  it  is  in 
the  region  of  tort  that  we  find  the  clearest  cases 
for  disallowance  of  interest.  There  are  many 
cases  which  are  not  brought  to  recover  a  sum 
of  money  representing  a  property  loss  of  the 
plaintiff,  and  it  is  frequently  said  broadly  that 
interest  is  not  allowed  in  such  actions.  It  is 
certainly  not  allowed  in  such  actions  as  assault 
and  battery,  or  for  personal  injury  by  negli- 
gence, libel,  slander,  seduction,"  etc.  The 
measure  of  damage  in  such  case  seems  no- 
where to  include  this  or  be  based  upon  this 
idea.  Even  in  respect  to  injury  or  destruction 
of  property,  when  the  Supreme  Court  of  the 
United  States  has  adopted  fully  the  prevailing 
rule  allowing  damages  in  the  form  of  interest 
on  value  of  the  property,  the  rule  has  been 
limited  to  such  injury  of'property  or  propertjr 
right  as  had  a  fixed  or  certain  value;  and  it  is 
accordingly  held  in  that  court  that  indefinite 
damages,  as  that  resulting  from  infringement 
of  a  patent,  could  not  bear  interest  until 
after  the  amount  had  been  judicially  ascer- 
tained. Tilghman  v.  Proctor,  125  U.  S.  161,  31 
L.  ed.  672. 

The  direct  question  we  are  considering  also 
came  before  the  Supreme  Judicial  Court  of 
Maine,  and  it  was  there  held  that  the  rule  per- 
mitting damages  equal  to  mterest  on  value  of 
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property  in  cases  of  trespass  and  trover  did  not 
apply,  and  that  interest  could  not  be  allowed 
upon  a  recovery  for  personal  injury,  and  that, 
too,  under  a  statute  authorizing  a  recovery 
''to  the  amount  of  the  damage  sustained. 
(This  is  not  material,  however,  as  their  statute 
gave  no  more  nor  less  right  than  exists  here.) 
Sargent  v.  Hampden,  88  Me.  581.  The  cases 
cited  by  the  editors  of  the  last  edition  of  Sedg- 
wick on  Damages  sustaining  the  proposition 
that  interest  cannot  be  included  in  a  recovery 
of  damages  for  personal  injuries  are  from 
Georgia  and  Pennsylvania.  Ratteree  v.  Chap- 
man, 79  Ga.  574;  Western  cfe  A.  R.  Co,  v. 
Young,  81  Ga.  897;  Pittsburgh,  8.  R.  Go.  v. 
Taylor,  104  Pa.  806.  These  cases  have  all 
been  examined,  and  fully  sustain  the  text. 
One  of  the  cases  cited  to  the  proposition  in 
Am.  «&  Eng.  Encyclop.  Law  was  a  Pennsyl- 
vania case,  earlier  than  either  of  those  to 
which  we  have  referred.  The  case  there  cited, 
{Fasholt  V.  Reed,  16  Serg.  &  R.  266,)  which  we 
have  not  been  able  to  find  in  libraries  here, 
was  evidently  not  one  of  personal  injury,  or 
else  not  consistent  with  later  holdings  of  that 
court.  Indeed,  the  Pennsylvania  court  seems 
hardly  to  have  gone  so  far  on  that  question 
in  reference  to  allowance  of  interest  as  dam- 
ages in  other  actions  ex  delicto  as  other  courts. 
In  suits  for  the  destruction  of  property  that 
court  has  held  that,  while  lapse  of  time  may 
be  looked  to,  it  is  error  to  instruct  the  jury 
that  plaintiff  is  entitled  to  interest  on  such  dam- 
age from  the  time  it  occurred.  Plymouth  Tuop, 
v.  O rater,  125  Pa.  24;  Emerson  v.  Schooiimaker, 
185  Pa..  487.  Of  the  other  cases  cited  in  Am. 
&  Eng.  Encyclop.  Law,  we  have  examined 
those  in  18  Wis.  81,  (Hinckley  v.  Beckwith,)  86 
N.  Y.  699,  (Vandevoort  v.  Gould,)  and  80  Tex. 
849,  {Wolfe  V.  Lacy).  They  all  sustain  the 
text  as  it  is  intended  to  be  understood,  and  as 
we  have  herein  explained,  and  doubtless  the 


other  cases  do  so.  To  the  same  effect  are  the 
cases  of  Lincoln  v.  Claflin,  74  U.  8.  7  Wall. 
182,  19  L.  ed.  106;  Dyer  v.  National  Steam 
Nat,  Co.  118  U.  8.  507,  80  L.  ed.  153;  United 
States  V.  North  Carolina,  136  U.  8.  211,  84  L. 
ed.  836;  Clement  v.  Spear,  56  Yt.  401;  and 
cases  from  American  decisions  and  reports 
cited  in  Rapalje's  Digest,  volume  1,  pp. 
1089-1041,  under  heads  Trover  and  When  In- 
terest may  be  Added,  and  volume  2,  p.  1991, 
under  head  of  Interest.  See  also  1  8edgw. 
Dam.  §g  482-498,  Sth  ed.  The  effect  and 
meaning  of  statements  quoted  from  Am.  & 
Eng.  Encyclop.  Law  and  its  reference  to 
Sedgw.  Dam.  are  made  perfectly  clear  when 
these  cases  and  authorities  herem  added  are 
examined,  and  the  generality  of  expressions 
limited  to  the  purpose  of  their  use  and  the  class 
of  cases  being  considered.  They  were  not 
dealing  at  all,  nor  intended  to  be  understood 
as  deaung,  with  the  question  of  recovery  for 
personal  injuries,  which  is  itself  a  recovery  of 
damages  pure  and  simple,  and  measured  by  a 
rule  which  needs  no  supplement  that  would 
add  damages  to  damages.  The  charge  and 
verdict  were  therefore  erroneous  on  this  point, 
and  prejudicial  to  defendant  to  the  extent  and 
only  to  the  extent  of  the  injury.  The  circuit 
judge  might  have  refused  to  receive  the  verdict 
as  to  interest,  and  the  same  effect  may  now 
follow  a  remitting  of  the  interest  by  plaintiff, 
if  he  elects  to  do  so.  In  that  event  the  plain- 
tiff is  entitled  to  a  judgment  for  $7,000,  uiih 
interest  from  date  o/*  its  rendition,  and  costs, 
and  with  this  modincation  the  judgment  will 
be  affirmed.  This  was  the  practice  adopted  in 
the  Maine  case  on  this  point,  as  well  as  in  one 
of  the  Pennsylvania  cases,  (185  Pa.  487,)  citing 
several  others,  and  is  clearly  the  correct  rule. 
In  default  of  such  remission,  a  new  trial  will 
be  granted. 
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There  im  no  obU^atioii  on  a  railroad 
company  to  lay  oat  for  reloading^  a 

NOTV.—  Extraordinary  unloading  of  livestock  In 

transitu. 

A  provision.  In  a  contract  for  tbe  transportation 
of  cattle,  that  the  sblpper  should  load  and  unload 
tbem  at  bis  own  risl£,  does  not  deprive  the  carrier 
of  its  Just,  rational  and  necessary  discretion  of 
determininir  when  the  exlffendes  of  transportation 
require  them  to  be  unloaded.  MoAlister  v.  Chi- 
oaffo,  R.  I.  &  P.  R.  Co.  74  Mo.  851. 

Where  the  contract  for  the  transportation  of 
cattle  placed  the  entire  risk  of  the  Journey  and  the 
duty  of  loading  and  unloading  upon  tbe  shipper, 
requiring  the  carrier  only  to  f  umiph  assistance,  the 
train  having  been  delayed  by  a  snow-storm,  the 
carrier  is  under  no  obligation  to  unload  the  cattle 
when  the  shipper  had  charge  of  them  and  migbt 
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ear  hired  at  a  eertain  price  for  tlie 
trip*  and  partly  filled  with  horses,  because  one 
of  them  has  gotten  down  In  the  car,  when  tbe 
owner  is  with  tbem  and  under  the  contract  fa 
chargeable  with  their  care,  and  can  If  be  cbooeea 
abandon  the  contract  altogether,  or  make  a  new 
one  for  a  longer  time. 

(April  Term,  1891.) 

himself  have  (unloaded  tbem.  Penn  v.  Buffalo  & 
E,  R.  Co.  4»  N.  Y.  204, 10  A.m.  Rep.  866. 

Where  tbe  transit  of  a  consignment  of  livestock 
is  delayed  without  Justitlable  excuse,  the  carrier  is 
liable  for  damages  resulting  from  a  refusal  to 
allow  the  shipper  to  unload  and  water  the  stock. 
Barris  v.  Northern  Indiana  R.  Go.  fXm.Y.fSBSL 

Notwithstanding  a  contract  for  transportation 
of  livestock  exempted  tbe  carrier  from  any  liabil- 
ity for  damages  resulting  from  delay,  it  was  the 
duty  of  the  carrier,  upon  reasonable  request  of  the 
shipper,  after  the  train  was  stopped  by  a  flood,  to 
so  place  the  cars  as  to  be  conyenteat  to  the  usual 
and  accessible  means  of  unloading,  if  that  was 
practicable,  and  failure  to  do  so  carries  with  it  tbe 
liability  for  resultant  damages.  Bills  v.  New  York 
Cent.  R.  Co.  84  N.  Y.  6. 


1891. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hinds  County  in 
favor  of  plaintiff  in  an  action  to  recover  aam- 
•ages  for  injuries  to  certain  horses  while  on 
board  of  defendant's  cars  for  thuasportation, 
^hich  resulted  in  the  death  of  two  and  serious 
injury  to  several  others,  and  which  were 
-alleged  to  be  due  to  defendant's  negligence. 
Rewrmd, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  W.  P.  Harris  and  J.  B.  Harris 
for  appellant. 

Mr,  E.  £•  Baldwin  for  appellee. 

Woodst  Ch.  J,,  delivered  the  opinion  of 
the  court: 

Under  the  special  contract  in  evidence,  and 
under  which  the  appellee  seeks  a  recovery,  the 
^defendant  corporation  let  to  appellee  an  entire 
car,  to  be  used  by  him  in  the  transportation  of 
what  is  denominated  "emigrant  movables/' 
consisting,  in  this  instance,  of  six  horses  and  a 
lot  of  miscellaneous  property,— corn,  feed-stuff, 
furniture,  etc.  The  car  was  under  the  charee 
and  in  the  care  of  appellee,  was  loaded  by  him 
at  his  own  discretion,  and  was  held  in  the  de- 
fendant's yards  at  Chicago,  to  meet  appellee's 
wishes,  for  about  three  days,  in  order  to  per- 
mit him  to  complete  his  load;  and  this  while 
the  horses  were  all  on  the  car,  they  having 
been  loaded  at  a  point  thirty  miles  north  of 
Chicago.  The  contract  stijjulated,  for  the 
Railroad  Company,  against  liability  on  its  part, 
except  for  injuries  resulting  from  collisions  or 
^derailment  in  transportation.  That  the  rail- 
road limited  its  liability  for  willful  iniuries  or 
^ross  negligence  is  not  contended  by  its  coun- 
sel. By  this  special  contract  the  appellee 
agreed  to  feed,  water  and  take  care  of  his 
:stock,  and  to  load  and  unload  the  animals,  and 
to  exempt  the  Railroad  Company  from  loss 
occurring  by  jumping  from  the  cars,  delay 
-of  trains,  or  any  damage  the  stock  might 
sustain,  except  such  as  should  result  from  col- 
lisions or  derailment  of  cars  in  course  of  trans- 
portation. Suitable  provision  was  made  for 
feeding  and  watering  the  stock  on  the  car,  and 
thev  were  properly  fed  and  watered  bv  ap- 
pellee, who  accompanied  the  stock,  without 
further  charge  than  the  price  paid  for  the  use 
of  the  car.  After  the  stock  bad  been  loaded 
tind  kept  confined  in  the  car  for  nearly  three 
•days,  ttie  appellee  completed  his  additional 
loading,  and  the  car  was  taken  in  charge  by 
■appellant,  to  be  transported  on  its  route  to 


Jackson,  Miss.  The  next  dav  after  leaving 
Chicago  appellee  discovered  that  one  of  the 
voung  stallions  was  down  in  the  car.  He  got 
It  up,  but  before  reaching  Centralia  and  about 
a  day  after  the  journey  had  been  begun,  the 
same  young  animal  was  found  down  again 
and,  as  was  thought  by  appellee,  to  be  down 
finally,  as  he  expresses  it.  On  reaching  Cen- 
tralia appellee  made  application  to  the  Rail- 
road Company's  agent  to  be  laid  out  for  twen- 
ty-four hours,  to  the  end  that  he  might  rear- 
range his  load,  (then  plainly  seen  to  have  been 
improperly  loaded,)  and  to  rest  his  stock, 
which  application  was  not  accepted  and  com- 
plied witii,  though  the  car  of  appellee  was 
actually  taken  out  of  the  train  in  which  it  was 
being  carried,  and  was  permitted  to  lie  at  Cen- 
tralia for  a  few  hours, — a  time  too  short,  how- 
ever, as  appellee  thought,  to  afford  him  oppor- 
tunity to  unload,  rest  his  stock  and  rearrange 
the  load. 

The  question,  then,  which  meets  us  on  the 
threshold  of  the  case,  and  whose  determination 
by  us  may  prove  conclusive  of  the  entire  con- 
troversy is.  Had  the  appellee  the  right  to  de- 
mand that  he  be  laid  out  at  Centralia?  If  he 
had  this  right,  how  was  it  acquired?  Was  it 
an  impliod  obligation  resting  upon  the  railroad? 
If  it  finds  rest  under  the  contract,  it  will  be 
found  by  implication.  There  is  no  express 
obligation  of  this  character  appearing  on  the 
face  of  the  instrument.  If  it  was  an  implied 
obligation  on  the  railroad,  how  is  the  implica- 
tion raised?  If  it  was  the  custom  of  the  Rail- 
road Company  to  lay  out  cars  in  which  a  few 
horses  were  carried,  then  there  was  an  implied 
obligation  assumed  to  comply  with  such  cus- 
tom on  the  part  of  the  railroad.  But  the  un- 
disputed evidence  perfectly  shows  that,  while 
it  was  the  custom  to  lay  out  carload  lots  of 
animals  every  twenty-four  or  twenty-eight 
hours,  in  order  that  they  might  be  fed,  wat- 
ered, and  cared  for,  no  such  custom  prevailed 
or  existed  in  cases  where  a  few  animals  only 
were  loaded  in  a  car,  and  where  provision  was 
made  thereon  for  watering  and  feeding  the 
animals.  The  custom  was  unknown  in  cases  of 
the  latter  character.  Nor  does  the  absence  of 
the  custom  seem  unnatural,  there  being  no 
necessity,  apparently,  in  ordinary  cases,  for 
any  unloading.  The  cases  referred  to  by  appel- 
lee's counsel, — Illinois  Cent.  B,  Co,  v.  Adams, 
42  111.  474,  87  Am.  Dec.  251,  and  Toledo,  W. 
A  W,  R.  Co.  V.  Thompson,  71  111.  484,— raised  an 
implied  obligation   on  the  carrier  to  throw 


In  such  a  oase,  if  the  conductor  had  no  reason  to 
tielleve  that  he  could  run  the  train  through  the 
hiirh  water,  of  which  he  had  been  warned,  bis 
refusal  of  the  request  of  the  'shipper  to  have  the 
•cars  placed  so  that  the  stock  could  be  unloaded  at 
a  station,  before  the  bigrb  water  was  reached,  is 
neffligenoe  wblcb  renders  the  carrier  liable  for 
•damages  caused  by  the  train  being  delayed  at  a 
point  where  the  stock  could  not  be  unloaded.    Ibid. 

Section  4886  of  the  United  States  Revised  Stat- 
utes, prohibiting  a  carrier  from  transporting  live- 
rstock  in  the  same  cars  for  more  than  twenty-eight 
consecutive  hours  without  unloading,  does  not 
give  the  carrier  the  right  to  confine  stock  In  cars 
for  such  time,  whether  it  would  be  negligent  or 
not  so  to  do.  Missouri  Pac.  R.  Co.  v.  Ivy,  79  Tex. 
444. 

A  carrier  who  violates  such  statute  is  liable,  not 
14  L.  R.  A. 


only  for  the  penalty  prescribed  thereby,  but  is 
negligent  per  se,  and  liable  for  the  damages  result- 
ing therefrom.  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Heggie  (Ga.)  Nov.  21, 1890. 

The  fact  that  the  stock-yards  of  the  carrier  at 
the  regular  station  f or.unloadlng  and  feeding  were 
on  fire  when  the  train  passed  Is  no  excuse  for  not 
unloading  the  stock  at  some  adjacent  point.    IMd. 

Although  by  the  contract  for  the  transportation 
of  livestock  the  shipper  is  to  feed,  water,  and  care 
for  them  while  in  transit,  if  they  are  detained  to 
such  an  extent  that  it  is  necessary.  In  order  to 
avoid  Injury,  to  unload,  water  and  feed  them,  the 
carrier  is  liable  for  damages  arising  from  its  fail- 
ure to  provide  the  shipper  with  suitable  facilities 
for  so  doing.  Dunn  v.  Hannibal  &  St.  J.  R.  Co.  68 
Mo.  288;  Taylor,  B.  &  H.  R.  Co.  v.  Montgomery 
(Tex.  App.)  April  29, 1891.  J.  G.  G. 
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water  on  bogs  crowded  in  a  car,  because  of 
tbe  known  custom  of  railroads  to  so  apply 
water  to  tbat  particular  animal.  The  other 
case  relied  upon  by  counsel  for  appellee  is  tbat 
of  Kinnidc  v.  Chicago,  R.  1.  tSb  P,  R.  Co,^  69 
Iowa,  665.  In  tbat  case  the  raibroad  company 
received  a  carload  of  bogs  from  plaintiff,  and, 
after  loading  and  starting  them  on  their 
journey,  there  was  such  delay,  by  reason  of 
tbe  wrecking  of  another  train,  tbat  a  number 
of  tbe  hogs  died;  and  the  court  held,  as  it  was 
a  natural  propensity  of  hogs  to  struggle  to  get 
near  to  or  away  from  the  doors  of  a  car,  when 
it  is  left  stanning,  and  to  *'p!le  up"  on  each 
other  in  such  struggles,  and  thereby  produce 
injury  or  death,  and  as  it  appeared  that  the 
in  Junes  complained  of  were  attributable  to  tbe 
failure  of  the  railroad  company  to  give  the  an- 
imals any  attention  during  the  twelve  hours 
during  which  the  train  was  standing  still  be- 
cause of  the  obstructing  wreck,  tbat  the  com- 
pany was  liable  because  of  its  negligence,  in 
this  extraordinary  danger  to  the  animals,  in 
failing  to  do  what  the  delay  and  conseauent 
peril  to  the  animals  required  should  be  done. 
We  fail  to  see  any  support  in  any  of  these 
cases  for  the  propoisition  that  there  was  an  im- 
plied obligation  in  the  case  at  bar  upon  the 
Railroad  Company  to  lay  out  tbe  car,  which 
appellee  had  hired,  for  twenty-four  hours  at 
Gentralia.  The  contrary  is  involved  in  these 
decisions,  as  we  understand  them. 

In  the  absence  of  any  custom  imposing  obli- 
(<ation  to  lav  out  on  the  appellee,  what  is  there 
in  tbe  conduct  of  the  parties  to  the  contract 
before  us  which  will  authorize  us  to  say  tbat 
any  purpose  to  lay  out  tbe  car,  after  it  had 
been  started  on  its  way  to  its  destination,  was 
in  tbe  minds  of  tbe  Company  Imd  tbe  appellee? 
What  is  the  foundation  for  implying  that  the 
minds  of  the  parties  ever  dwelt  upon  or  met 
in  any  unexpressed  agreement  that  appellee 
should  have  such  right?  We  have  been  un- 
able to  find  any  circumstance,  even,  which 
tends  to  support  that  proposition.  On  the 
other  hand,  there  is  much  in  tbe  evidence  of 
the  appellee  which  strongly  shows  tbat  he  i-e- 
garded  tbe  use  of  the  car  as  contlned  to  one 
continuous  trip.  He  placed  three  horses  in 
each  end  of  the  car,  and  then  partitioned  both 
ends  in  front  of  the  horses,  their  heads  being 
towards  the  middle  doors  of  the  car.  He  like- 
wise made  stalls  for  the  horses,  respectively, 
within  the  partitioned  spaces,  and  then  he  pro- 
ceeded to  fill  up  tbe  vacant  space  in  the  middle 
of  the  car  with  a  large  quantity  of  com  and 
other  feed  stuff,  household  goods,  etc.  The 
whole  arrangement  of  the  carload,  as  made  by 
the  appellee,  precluded  tbe  unloading  of  the 


car,  unless  with  much  labor  and  considerable 
time.  It  is  perfectly  apparent  that  neither 
when  the  contract  was  executed  nor  when  the 
car  was  loaded  was  there  any  thought  of  hav- 
ing a  layout  accorded  him  while  on  tbe  way, 
in  the  mind  of  appellee  himself  even,  we 
fail  to  find  any  ground  for  maintaining  that 
there  was  anj  implied  obligation,  under  the 
contract,  to  give  appellee  the  desired  layout. 

It  is  said  by  counsel  for  appellee  that  by 
section  43H6,  U.  S.  Rev.  Stat.,  a  definite  rule 
for  the  transportation  of  animals  is  created, 
and  penalties  prescribed  for  disregard  of  the 
rule.  With  this  rule  and  its  enforcement  the 
courts  of  the  State  are  no  way  concerned. 
But  tbe  Act  itself,  in  a  subsequent  section, 
provides  for  the  recovery  of  the  penalty  in  a 
civil  action  in  tbe  proper  federal  court.  It  i» 
waste  of  words  to  say  more.  Is  there  an  obli- 
gation, founded  in  common  humanity,  which 
required  tbe  Railroad  Company  to  lay  out  ap- 
pellee's car,  in  order  tbat  dumb  brutes  may 
have  relief  from  suffering  and  rescue  from 
death?  It  is  not  necessary  for  us  to  answer^ 
Tbe  evidence  satisfies  us  that  the  appellee  did 
not  himself  think  the  stock  in  the  condition 
indicated  in  the  foregoing  question  when  he 
made  his  request  at  Gentralia  to  be  laid  out. 
Surely  it  cannot  be  believed  that,  if  he  then 
knew,  or  had  reason  to  know,  that  verjp^  valu- 
able stallions  (one  of  which  he  had  paid  $800 
for)  and  valuable  mares  were  in  peril  of  im- 
pending death  or  serious  injury,  self-interest 
as  well  as  humanity,  would  not  have  con- 
strained him  to  make  anew  contract  for  longer 
use  of  bis  car,  or,  if  necessary,  to  abandon  al- 
together bis  then  contract  with  the  Itailroad 
Company,  and  take  the  chances  of  the  trifling- 
loss  of  |()0,  which  be  bad  bound  himself  to 
pay  the  railroad,  by  then  and  there  unloading- 
bis  car  and  leaving  the  train.  It  is  manifest 
that  by  keeping  nis  stock  on  tbe  car  for 
three  days  before  starting  them  southward 
from  Chicago,  and  by  so  loading  tbe  car  as  to 
render  it  impossible  to  take  the  stock  out  with- 
out firreat  trouble  and  delay,  the  appellee  had 
placed  himself  in  the  uniortunate  situatioik 
which  confronted  him  at  Centra  lia,  and  from: 
which  he  could  only  extricate  himself  by 
making  a  new  contract  for  the  use  of  the  car 
for  a  longer  time  than  originally  thought  need- 
ful, or  by  abandoning  his  contract  altogether,, 
and  removing  bis  stock  from  the  train.  A& 
these  views,  for  tbe  present,  appear  to  cut  uk> 
by  the  roots  appellee's  contention,  we  find  it 
unnecessary  to  express  any  opinion  on  any 
other  point  involved. 

Reversed  and  remanded. 


ALABAMA  SUPREME  COURT. 


Harry  WARDEN,  Appt, 

V. 

LOUISVILLE  &  NASHVILLE  R.  CO. 

( Ala ) 

!•   Fen*  a  brakeman  to  sit  on  the  croas- 


beam  in  ttont  of  the  engUie  with  his  leg» 
haDginfr  over  in  front  of  the  pilot  white  thetrala 
is  runninfir  between  stations  on  the  main  line  and 
it  is  no  sense  necesBary  for  him  to  be  there,  is  neg- 
lifirenoe  which  will  prevent  a  recovery  for  injuries- 
sustained  as  the  result  of  coUision  with  the  rail 
of  a  bisectitigr  road,  which  injury  be  would  not 


Note,— Contributory  neolUjence  of  railroad  employi 
in  rldino  on  engine. 
In  harmonv  with  the  case  of  Missouri  Pac.  R.  Co. 

U  L.  R.  A. 


V.  McCally,4]  Kan.  680,  discussed  in  tbe  opinion.  It 
is  held  by  a  Minnesota  case  not  to  be  contributory 
negli^nce  for  a  switchman  to  ride  on  tbe  front  in^ 
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have  received  if  he  had  been  elsewhere  on  the 
train. 
8.   The  custom  of  a  eUuM  of  persons  to 

ride  upon  a  pilot  of  an  engine  cannot  prevent 
such  an  act  from  being  regarded  as  negligence. 

8*  The  opinion  of  a  witness  tbat  it  is  not 
more  dangerous  to  ride  on  the  front  of  an  engine 
than  on  the  top  of  the  cars  is  not  admissible. 

4*  Itisaqaestionl6rthec<rarttosay  as 
matter  of  law  that  the  cross-beam  in  front  of 
an  engine  is  a  more  dangerous  position  than  the 
top  of  the  train  while  it  is  in  motion. 

(November  2K,  1801.) 

APPEAL  by  plaintifiP  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Afflrmed . 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Taliaferro  A  Houg^htont  for  ap- 
pellant: 

A  servant  may  show  custom  in  opposition 
to  rule  of  master. 

Wood,  Mast.  &  Serv.S  401;  8prong  v.  Bos- 
ton &  A.  R.  Co.  5«  N.  Y.  56;  Little  Reek,  M. 
B,  dh  T.  R.  Go.  v.  Leterett,  48  Ark.  383,  8  Am. 
St.  Rep.  280;  Fay  v.  Minneapolis  A  St.  L.  R. 
Co.  30  Minn.  281,  11  Am.  &  £ng.  R.  R.  Cas. 
198. 

Messrs.  Hewitt,  Walker  &  Porter  for 
appellee. 

MeClellan*  /.,  delivered  the  opinion  of 
the  court: 

Appellant  was  plaintiff  below.  He  received 
personal  injuries  while  in  the  service  of  the 
appellee  as  head  or  front  brakeman  on  a  freight 
train,  and  brought  this  action  to  recover  dam- 
ages therefor.  The  trial  was  had  upon  the 
general  issue,  and  several  special  pleas,  each 
averring  plaintiff's  contributory  negligence. 
No  evidence  was  adduced  except  on  the  part 
of  the  plaintiff,  and  upon  this  the  court  gave 
the  general  affirmative  charge  in  favor  of  the 
defendant  on  the  theory  that  his  own  evidence 
was  free  from  conflict  and  all  contrary  infer- 
ences to  the  proof  of  negligence  on  plaintiff's 
pan  which  proximately  contributed  to  the  in- 
jury sustained  by  him.  This  evidence  showed 
tbat  the  train  on  which  plaintiff  was  employed 
-was  a  regular  cross-country  freight  train  of 
the  defendant  company.  Its  run  was  over  the 
line  between  Bessemer  and  Boyles  station,  a 
distance  of  seventeen  miles,  between  which 


points  were  four  other  stations  from  one  to 
seven  miles  apart.  The  business  of  this  train 
was  to  receive  and  deliverat  these  intermediate 
and  terminal  stations  cars  laden  with  ore,  pig- 
iron,  and  the  like,  and  also  general  freight; 
and  in  doing  the  work  assigned  to  it,  it  was- 
necessary  to  do  more  or  less  switching,  and 
setting  m  upon  and  taking  out  from  side 
tracks  loaded  cars,  at  each  one  of  tnese  sta- 
tions. Ii  was  plaintiff's  duty,  when  the  train 
was  proceeding  along  the  line,  to  attend  to  the 
brakes  on  the  two  or  three  cars  next  to  the  en- 
gine,— a  duty  which  could  be  performed  only 
on  the  tops  of  the  cars;  and,  on  approaching  a 
station  at  which  cars  were  to  be  left  or  taken 
on,  his  duty  was  to  open  switches  leading  into 
and  out  of 'sidings,— a  duty  which  could  only 
be  performed  on  the  ground,  in  front  of  the 
engine.  It  does  not  appear  tbat  be  had  any 
duties  to  perform,  or  that  any  of  his  dutiea 
could  be  performed,  on  the  pilot,  cross-beam^ 
or  cow-catcher  of  the  engine,  or  that  it  was  in 
any  sense  necessary  for  him  io  be  on  the  cross- 
beam in  front  of  the  engine  at  any  time,  and 
certainly  at  no  time  while  the  train  was  passings 
from  one  to  another  ot  the  stations  served  by 
it.  Yet  it  is  uncontroverted  in  this  case  that 
he  received  the  injuries  of  which  he  now  com- 
plains while  sitting  on  this  cross-beam  in  front 
of  the  engine,— the  beam  to  which  the  pilot 
or  cow-catcher  is  attached, — with  his  legs- 
han^ng  over  in  front  of  the  pilot,  andthU 
while  the  train  was  out  on  the  main  line,  pro- 
ceeding from  one  station  to  another,  and  when 
the  only  duty  he  could  possibly  have  had  to 
perform  was  upon  the  top  of  the  train.  Not 
only  so,  but  it  was  equally  clear  from  the  tes- 
timony that  the  casualty  was  directly  the  re- 
sult of  the  pilot's  colliding  with  a  rail  of  a 
bisecting  road;  that  no  other  part  of  the  train 
or  engine  was  injured;  that  no  other  of  the 
several  persons  on  the  train  was  hurt;  and  that 
he  would  not  have  been  hurt  but  for  his  hav- 
ing taken  this  position  on  the  pilot.  There 
being  thus  no  doubt  tbat  plaintiff's  presence  on 
the  pilot  contributed  proximately  to  the  in- 
juries he  sustained,  the  main  question  in  the 
case  is  whether  his  being  there  at  the  time  of 
the  accident  was  negligence  in  se  on  his  part, 
and  to  be  so  declared  by  the  court  as  a  matter 
of  law.  The  authorities  are  believed  to  be 
uniform  to  the  support  of  the  affirmative  of 
this  inquiry.  The  investigations  of  the  court 
and  counsel  have  failed  to  disclose  a  single 
adjudged  case  to  the  contrary,  while  many 


stead  of  the  rear  foot  board  of  an  enflfine  so  as  to 
defeat  a  recovery  for  his  injury  by  derailment  of 
the  engine.  James  v.  Northern  Pao.  R.  Co.  46  Minn. 
188. 

And  to  the  same  effect  Is  a  decision  of  the  circuit 
court  of  the  United  States  in  Tennessee.  Lockbart 
V.  Little  Bock  &  M.  R.  Qo.  40  Fed.  Rep.  631. 

The  latter  case  holds  also  that  the  improper  speed 
of  the  switch  engine  on  which  a  swltobman  was 
riding  when  killed  will  not  prevent  recovery  for 
his  death  on  account  of  negligence  'in  leaving  cars 
standing  on  the  track  If  the  speed  did  not  contrib- 
ute to  his  death.    Ibid. 

As  distinguished  from  these  cases  concerning 
switchmen,  and  In  harmony  with  Baltimore  &  P.  R. 
Co.  V.  Jones,  86  U.  S.  490,  24  L.  ed.  606;  Glover  v. 
Seotten,  82  Mich.  800,  and  Kresanowski  v.  Northern 
Pao.  R.  Co.  18  Fed.  Rep.  228,  which  are  fully  dis- 
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cussed  in  .the  opinion.  It  was  held  in  an  Iowa  case 
that  where  a  brakeman  necessarily  went  to  ride  on 
a  locomotive  and  was  there  scalded  to  death  ther& 
could  be  no  recovery  for  his  death.  O'Neill  v. 
Keokuk  &  D.  M.  R.  Co.  46  Iowa.  646. 

So  where  a  railroad  employ6  not  engaged  on  a 
train  got  upon  the  tender  and  was  killed  when  the 
engine  broke  through  a  bridge,  he  was  guilty  of 
contributory  negligence  which  defeated  a  recov- 
ery.   Doggett  V.  minols  Cent.  R.  Co.  34  Iowa,  284. 

And  the  foreman  of  a  crew  of  wreckers  cannot 
recover  for  injuries  while  in  the  cab  of  an  engine 
on  a  '*  wild"  train  which  he  would  not  have  received 
if  he  had  been  in  another  part  of  the  train, where 
be  was  required  to  be  by  the  regulations  of  the 
company.  Abend  v.  Terre  Haute  &  L  R.  Co.  Ill 
IlL  208,  68  Am.  Rep.  616.  B.  A.  R. 
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•coarts  are  upon  the  record  as  holding,  either  by 
analogy  or  airectlT,  that  to  ride  upon  the  pilot 
or  crofls-beam  in  m>nt  of  an  engine  while  pro- 
<;eeding  on  its  way  along  the  Ime  of  its  track, 
without  justifying  necessity  tbeiefor,  involves 
per  M  such  negligence  as  will  defeat  an  action 
counting  upon  injuries  received  while  so  rid- 
ing, ana  which  would  not  have  been  received 
but  for  the  plaintiiTs  being  there.  Even  the 
■assumption  of  less  dangerous,  but,  at  the  same 
time,  improper,  positions  on  moving  trains, 
voluntariiv  and  unnecessarily,  has  been  many 
times  held  to  be  contributory  negligence  as  a 
matter  of  law,  neutralizing  the  negligence  of 
the  defendant,  and  destroying  an  otherwise 
sood  cause  of  action,  as  is  illustrated  in  the 
Tollowing  cases:  Martin  v.  Baltimore  A  0.  R. 
Co.  41  Fed.  Rep.  125;  Jndkins  v.  Maine  Cent. 
R.  Co.  6  New  Eng.  Rep.  715,  80  Me.  417; 
Hickejf  V.  Boston  £  L.  R.  Co.  14  Allen,  429; 
Pennsylvania  R.  Co.  v.  fxingdon,  92  Pa.  21, 
S7  Am.  Rep.  651,  1  Am.  &  Eng.  R.  R.  Cas.  87; 
Kentucky  Cent.  R.  Co.  v.  Thomas,  79  Ky.  160, 
42  Am.  Rep.  208,  1  Am.  &  Eng.  R.  R.  Cas.  79; 
Lehigh  VaUey  R.  Co.  v.  Oreiner,  118  Pa.  600, 
4  Cent.  Rep.  898;  Atlanta  &  C.  A.  R.  Co.  v. 
Ray,  70  Ga.  674;  Martensen  v.  Chicago,  R.  I. 
d  P.  R.  Co.  60  Iowa,  706. 

And  it  is  laid  down  as  a  general  proposition 
that  the  act  of  riding,  without  a  necessity  so 
io  do,  on  an  engine  is  contributory  negligence 
per  se  which  wul  defeat  recovery  for  injuries 
resulting  in  consequence  from  collisions,  and 
the  like.  Abend  v.  Terre  Haute  db  1.  R.  Co. 
Ill  111.  202,  53  Am.  Rep.  616,  17  Am.  &  Eng. 
R.  R.  Cas.  614;  Doggett  v.  Rlinois  Cent.  R.  Co. 
M  Iowa,  284;  Robertson  v.  Neio  T<yrk  db  E.  R.  to. 
22  Barb.  91. 

As  an  engine  is  justly  considered  the  most 
<langerous  place  to  t)e  on  a  train  moving  for- 
ward, so,  for  the  same  reasons,  the  pilot  is 
manifestly  and  obviously  the  most  perilous 
place  on  a  forward  moving  engine.  Its  very 
name  is  a  proclamation  of  danger.  The  sole 
end  it  is  intended  to  conserve — the  removal  of 
obstructions  from  the  track— is  alone  sufficient 
to  impress  upon  it,  to  the  apprehension  of 
-every  man  in  his  rifht  mind,  the  character  of 
being  the  most  perilous  place  capable  of  occu- 
pation on  a  train  while  proceeding  from  station 
to  station  on  its  way.  And  so,  we  repeat,  the 
authorities  present' unanimity  to  the  proposi- 
tion that  to  take  position  there  under  such 
•circumstances  is  a  fact  not  only  authorizing  tbc 
inference  of  negligence  to  be  drawn  by  tbe 
Jury,  but  to  which  the  law  itself  imputes  neg- 
ligence. 

A  leading  case  on  the  point  is  that  of  Balti- 
more dt  P.  R.  Co.  V.  Jones.  95  U.  S.  489.  24  L. 
ed.  506.  There  the  plaintiff  was  one  of  a  par- 
ty of  men  employed  by  a  railroad  companv  in 
•constructing  and  repairing  its  road  way.  "f  hey 
were  usually  conveyed  to  and  from  their  place 
of  labor  by  the  company,  and  a  box-car  drawn 
by  an  engme  was  used  for  this  purpose.  The 
plaintiff,  although  forbidden  on  several  occa- 
sions to  do  so,  and  warned  of  the  danger,  on 
returning  from  work  one  evening  rode  on  the 
pilot  or  bumper  of  the  locomotive,  and  was  in- 
jured from  a  collision  with  some  cars  standing 
on  the  track  in  a  tunnel.  There  was  room  for 
hina  in  tbe  box-car,  as  there  was  room  for  the 
plaintiff  here  on  the  train;  and  none  of  those  in 
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the  box-car  were  hurt,  as  here  ail  who  remained 
on  the  cars  escaped  injury.  It  was  held  that,  as 
the  plaintiff  would  not  have  been  injured  had 
he  used  ordinary  care,  he  was  not  entitled  to 
recover,  Mr.  Justice  Swayne  observing:  "His 
inlury  was  due  to  his  own  recklessness  and 
folly.  He  was  himself  the  author  of  his  mis- 
fortune. This  is  shown  with  as  near  an 
approach  to  a  demonstration  as  anything  short 
of  mathematics  will  permit." 

In  the  case  of  Kresanowski  v.  Northern  Pac. 
R.  Co.,  18  Fed.  Rep.  229,  the  facts  were  that 
the  plaintiff,  an  employ^  of  the  defendant 
railroad  company,  while  being  transported  to 
the  place  where  his  services  were  required, 
along  with  other  employes  on  an  engine  pro- 
vided by  the  company,  sat,  with  one  or  two 
others,  on  the  front  of  the  engine,  with  his  feet 
hannng  over  the  pilot,  and  was  injured  by  a 
collision  with  another  engine.  It  was  held,  on 
a  motion  to  instruct  the  jury  to  find  a  verdict 
for  the  defendant,  (1)  that  the  plaintiff  himself 
so  far  contributed  to  his  injury  by  his  own 
negligence  in  placing  himself  in  such  a  dan- 
gerous position  that  he  could  not  recover;  and 
(2)  there  being  evidence  that  there  was  no 
room  for  the  plaintiff  on  the  tender,  and  that 
he  had  in  effect  been  authorized  or  invited  by 
the  company  to  ride  over  the  pilot,  that,  the 
plaintiff  being  of  age,  and  able  to  see  and  know 
the  risks  of  the  position,  even  the  fact  of  such 
invitation  and  authorization  would  not  justify 
him  in  placing  himself  in  a  position  of  obvi- 
ously great  risk  and  danger.  But  tbe  strongest 
support  of  this  doctrine  is  found  in  the  cir- 
cumstances of  a  Michigan  case,  and  the  several 
decisions  which  were  made  in  different  actions 
which  grew  out  of  it.  The  facts  were  that  a 
switchman  in  the  employ  of  a  railway  company 
was  killed.  Tlie  engine  upon  which  he  was 
employed,  and  which  was  at  the  time  engaged 
in  switching  cars  about  the  yard  of  the  com- 
pany, ran  into  a  truck  owned  by  the  defendant, 
an  individual  having  no  connection  with  the 
railway  company,  and  driven  by  his  teamster. 
The  result  of  the  collision  was  tbe  death  of  the 
switchman,  injury  to  defendant's  teamster,  and 
destruction  of  the  truck  and  team.  The 
switchman,  at  the  time  of  the  collision,  was 
sitting  on  the  cross-beam  of  the  pilot,  with  his 
feet  hanging  down  over  the  "cow-catcher.'* 
He  had  no  duties  to  perform  while  on  the  en- 
gine. His  duty  was  to  attend  to  the  switching 
of  tracks  in  front  of  the  engine,  getting  off 
and  on  the  cars  for  that  purpose.  It  is  to  be 
noted  that,  while  this  case  is  strikingly  like  the 
one  at  bar  in  most  of  its  features,  it  is  yet  dif- 
ferent from  it  in  that  tbe  party  injured  there 
was  a  switchman  having  no  duties  to  perform 
on  the  cars,  and  the  engine  was  being  run  in 
the  railroad  yard,  and  only  for  the  purposes  of 
switchinfi:,  while  here  plaintiff's  duties  while 
the  train  was  in  motion  were  all  on  top  of  the 
cars,  and  at  the  time  of  the  accident  the  train 
was  running  across  country,  and  not  engaged 
in  switchiog  at  all,  and  was  in  fact  engaged  in 
switching  at  no  time  except  as  an  incident  of 
its  carrying  business  from  station  to  station; 
so  that  m  every  particular  in  which  there  is  a 
difference  between  the  two  cases  the  Michigan 
case  is  a  much  stronger  one  in  favor  of  the  in- 
jured party  than  the  present  one.  Several 
actions   grew  out  of   the   transaction.    The 


1891. 


Warden  v.  Loui0Tn.LE  &  Nabhvillb  R  Co. 


555 


iteamster  sued  the  railroad  company,  counting 
on  the  personal  injuries  he  sustained.  The 
•company  was  found  negligent,  the  judgment 
^ent  against  it,  which  was  paid.  The  rail- 
road company  also  paid  the  owner  for  the  loss 
of  his  truck  and  team.  The  personal  repre- 
.sentative  of  the  dead  switchman  sued  the  rail- 
road company  in  the  circuit  court  of  the  United 
States,  clalmmg  that  the  death  of  bis  intestate 
resulted  from  the  negligence  of  the  railroad 
•company  in  not  ringing  the  bell  or  blowing  the 
whistle  tor  the  crossing,  over  which  the  truck 
was  passing  when  the  collision  occurred,  in  not 
Slaving  a  flagman  there  to  keep  the  way  clear, 
in  obstructing  the  switchman's  view  of  tbe 
crossing,  etc.  Judge  Brown,  now  of  the  Su- 
preme Court  of  the  United  States,  before  whom 
that  case  was  tried,  directed  a  verdict  for  the 
•defendant,  upon  the  ground  that  the  switchman 
was  guilty  of  contributory  negligence  in  being 
^t  the  time  on  the  cross-beam  of  the  pilot. 
The  administrator  of  the  switchman  then  sued 
the  owner  of  the  team  and  truck,  and  this  last 
•case  went  to  the  Supq^me  Court  of  Michigan, 
rand  was  there  determined  against  the  plaintiff, 
who  had  recovered  in  the  nm  prius  court,  on 
the  ground  that  the  trial  judge  had  left  it  to 
the  jury  to  say  whether  the  switchman  was 
^ilty  of  contributory  negligence,  when  the 
<K>urt  itself  should  have  aeter mined  that  he 
was  guilty  of  negligence  which  contributed  to 
liis  death  as  a  matter  of  law,  and  thus  with- 
drawn that  issue  from  the  jury  altogether. 
•Grant,  «/. ,  rendering  the  opinion  of  the  court, 
«aid:  *' Several  questions  are  raised  by  the 
record,  but  the  plaintiff *s  right  to  recover  is 
harred  by  his  decedent's  contributory  neg- 
ligence, rendering  a  determination  of  the 
other  questions  unnecessary.  There  is  no  dis- 
pute about  the  facts.  The  judge  found  as  a  fact, 
and  so  charged  the  jury,  that  there  was  no 
testimony  in  the  case  that  the  deceased  was 
obliged  to  ride  upon  the  cow-cat cber,  and  left 
it  to  the  jury  to  determine  whether  or  not  this 
constituted  negligence  on  his  part.  In  the  ab- 
sence of  procn,  we  cannot  believe  that  any 
railroad  company  requires  its  switchmen,  or 
any  of  its  employes,  to  ride  in  so  dangerous  a 
place.  There  was  a  safer  place  for  him  to 
ride.  He  was  neither  required  nor  directed  to 
ride  in  a  position  which  every  person  of  ordi- 
nary intelligence  and  observation  knows  was 
the  most  dangerous  he  could  have  chosen. 
The  fact  that  upon  switch-engines  switchmen 
rode  standing  upon  the  platform  provided  for 
them  in  front  of  the  engine  had  no  tendency  to 
prove  that  the  deceasea  was  justified  in  riding 
in  a  sitting  posture  upon  the  cow-catcher  of  a 
road-engine;  nor  would  the  fact  that  switch- 
men were  in  the  habit  of  riding  upon  tbe  cow- 
oatcher  excuse  the  deceased,  as  between  him 
and  defendant.  Yet  the  judge  substantially 
left  the  jury  to  determine  the  question  of  con- 
tributory negligence  by  the  determination  of 
the  question  as  to  whether  the  deceased  was 
riding  in  the  usual  and  ordinary  place  upon 
the  engine.  If  switchmen  always  rode  there, 
4still  that  fact  would  not  take  them  without  the 
rule  of  contributory  negligence.  When  a  safer 
place  is  provided,  and  employ§s choose  a  more 
•dangerous  one,  they  do  it  at  their  own  risk. 
The  difference  in  danger  between  standing  on 
a  platform  of  a  regular  switch-engine  and  sit- 
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ting  on  a  cow-catcher,  with  one's  legs  hanging 
over  it,  is  apparent.  In  the  one  case  the 
switchman  is  ready  to  jump  upon  the  approach 
of  danger;  in  the  other,  considerable  time  must 
elapse  before  he  could  recover  his  standing 
position  upon  the  pilot-beam,  and  put  himself 
in  readiness  to  avoid  danger.  In  the  present 
case  deceased  was  tbe  only  one  upon  the  en- 
gine who  was  injured,  ue  chose  the  onlv 
place  in  which  he  could  have  been  injured, 
and  chose  a  sitting  posture  instead  of  a  stand- 
ing posture.  Baltimore  dt  P.  R,  Co.  v.  Jones, 
96  U.  S.  489,  24  L.  ed.  506;  Domett  v.  Jllinoin 
Cent.  R.  Co.  84  Iowa,  284;  Kresaneinski  v. 
Northern  Pae.  R.  Co.  18  Fed.  Rep.  229.  We 
quote  with  approval  from  the  language  of  the 
court  in  Baltimore  dt  P.  R.  Co.  v.  Jones,  as  ap- 
plicable in  this  case:  'This  [contributory  neg- 
ligence] is  shown  with  as  near  approach  to 
demonstration  as  anything  short  of  mathemat- 
ics will  permit.'  There  was  no  fact  in  this 
case  for  the  determination  of  the  jury.     The 

?uestion  was  therefore  one  purely  of  law.  . 
t  was  therefore  the  clear  duty  of  the  court  to 
instruct  tbe  jury  to  find  for  the  defendant. 
It  was  as  clearly  its  duty  as  it  would  be  to  de- 
termine the  legal  effect  of  a  contract  the  terms 
of  which  are  undisputed."  Glover  v.  Scoiten, 
82  Mich.  869.  The  exigencies  of  the  case  at 
bar  do  not  require  that  we  should  go  to  the 
full  length  of  the  opinion  in  Glover  v.  8cotten, 
and  hold  that  for  a  switchman  to  sit  upon  the 
pilot  or  cross-beam  of  a  road  engine  being 
moved  about  in  the  yards  of  a  railroad  while 
performing  the  functions  of  a  regular  switch- 
engine  would  be  negligence  per  se.  It  may  be 
that  the  true  doctrine  in  such  case  is  that  de- 
clared by  the  Supreme  Court  of  Kansas  in 
Missouri  Pac.  R.  Co.  v.  MeCally,  41  Kan.  689, 
where  it  was  held,  the  compan^^  having  failed 
to  provide  a  switch-engine,  and  having  always 
required  switching  to  be  done  with  an  ordinary 
freigh^engine,  there  being  some  evidence  of  a 
necessity  for  switchmen  to  stand  on  the  cross- 
beam while  the  engine  was  being  moved  about 
the  yard,  and  to  the  effect  that  it  was  the  usual 
cutsom  of  all  brakemen  in  tbe  yard  to  so 
ride,  that  the  question  as  to  whether  that  posi- 
tion was  one  of  danger  and  voluntarily  chosen 
by  the  deceased  waf^  a  question  of  fact  to  be 
determined  by  the  jury  under  all  the  circum- 
stances. The  position  of  the  Kansas  court  may 
be  conceded  for  all  the  purposes  of  the  case  we 
are  considering  without  affecting  the  result 
we  have  foreshadowed.  Here  the  engine  was 
not  a  switch-engine,  nor  being  used  at  the  time 
of  the  accident  as  a  switch-ensine.  It  was  an 
ordinary  road-engine,  proceeding  on  its  way^ 
along  the  line  of  the  road  between  two  stations,* 
engaged  in  its  regular  business  of  drawing  a 
freight  train.  The  case  is  thus  wholly  unlike 
McVally's  Case,  and  upon  all  fours  with  Jones* 
and  KresanovBskCs  Cases.  The  person  injured 
was  not  standing  on  the  steps  of  the  pilot,  and 
thus  in  a  position  to  escape  a  collision  with 
facility  by  jumping,  as  in  the  Kansas  case, 
but  silting  down  on  the  beam  with  his  legs 
hanging  over  the  cow-catcher,  as  in  the  Ca^es 
of  Jones,  Kresanowski,  and  Olover,  though  we 
are  not  prepared  to  say  that  the  parlicmar  at- 
titude assumed  on  the  pilot  by  the  person 
injured  could  ordinarily  be  a  material  consid- 
eration.    McCaUy's  (7a«6  is  strenuously  pressed 
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upoD  our  attention  in  connection  with  the  facts 
that  the  line  over  which  the  train  on  which 
plaintiff  was  injured  was  running  was  a  short 
one;  that  the  stations  on  it  were  not  far  apart; 
that  this  train  had  to  stop  at  each  one  of  them, 
and  at  each  do  more  or  less  switching.  We 
do  not  conceive  that  these  facts  can  exert  any 
influence  on  the  question.  Certain  trains  on 
all  roads  stop  at  all  stations.  Usually  such 
trains  have  switching  to  do  at  all  stations. 
The  right  of  the  front  hrakeman  on  such  trains 
to  leave  his  post  of  duty — which  is  on  the  top 
of  the  cars — and  take  a  position  of  ohvious 
danger  on  the  pilot  cannot  be  made  to  depend 
upon  the  frequent  recurrence  of  stations  and  a 
consequent  necessity  for  him  to  open  switches 
in  front  of  the  engine.  However  frequent  the 
stations  are,  and  whatever  the  duties  of  the 
head  brakeman  may  be  at  the  stations,  it  is 
certain  that, '  while  the  train  is  passing  from 
one  station  to  another,  there  are  no  duties  tor 
him  to  perform  on.  or  even  near,  the  pilot,  and 
no  possible  necessity  for  his  presence  there. 
We  feel  entirely  safe  in  the  conclusion  that 
plaintiff's  conduct  in  unnecessarily  and  volun- 
tarily leaving  his  post  of  duty,  and  assuming  a 
position  of  obviously  greater  dan^r,  but  for 
which  he  would  not  have  been  injured,  in- 
volved such  negligence  on  his  part  as  justified 
the  trial  coui't  in  giving  the  general  affirmative 
char^  against  his  right  to  recover. 

it  IS  insisted,  however,  that  the  case  should 
be  reversed  because  of  the  exclusion  of  certain 
testimony  offered  by  the  plaintiff,  going  to- 
show  a  custom  on  the  part  of  himself  and 
other  head  brakemen  on  that  train  to  ride  be- 
tween stations  on  the  pilot.  The  city  court 
did  not,  in  our  opinion,  err  in  the  exclusion  of 
this  testimony.  The  fact  that  one  is  in  the 
habit  of  doing  an  obviously  dangerous  thing 
does  not  make  his  act  any  the  less  a  dangerous 
one.  The  fact  that  many  or  all  of  a  limited 
cIhss  of  persons  customarily  ride  upon  the 
pilot  of  an  engine  does  not  alter  the  character- 
istic of  obvious  peril  which  the  law  imputes  to 
that  position,  it  is  negligence  per  9e  for  per- 
sons to  walk  upon  the  track  of  railroads. 
Doubtless  many  persons  are  in  the  habit  of 
using  the  track  in  this  way.  Yet  it  has  never 
been  supposed,  and  it  cannot  be  the  law,  that 
such  custom  would  convert  the  track,  which 
the  law  declares  to  be  per  k  a  dangerous  place, 
into  a  safe  place.  So  a  person  may  be  in  the 
habit  of  crossing  railway  tracks  without  stop- 
ping and  looking  and  listening  for  approach- 
ing trains;  yet  we  have  never  heard  it  sug- 
gested such  person,  when  he  finally  reaps 
the  penalty  of  his  lack  of  care,  is.  because  of 
such  habit,  not  guilt}'  of  contributory  negli- 


gence as  a  matter  of  law.  Custom  and  usage 
may  be  relied  upon  to  excuse  the  violation  of 
a  rule  when  the  act  involved  is  not  negligent 
in  itself,  but  only  by  relation  to  the  rule  vio- 
lated; and  so,  when  an  act  may  be  done  in 
two  or  more  ways,  a  resort  to  neither  of  which 
involves  such  obvious  peril  as  raises  the  legal 
presumption  or  conclusion  of  negligence  in  the 
doing  of  it.  a  custom  or  usafe  to  do  it  in  a  par- 
ticular way  may  be  looked  to  as  tending  to 
show  that  it  was  not  negligence  to  resort  to- 
that  method  in  the  instance  under  considera- 
tion. But  custom  can  in  no  case  impart  the 
qualities  of  due  care  and  prudence  to  an  act 
which  involves  obvious  peril,  which  is  volun- 
tarily and  unnecessarily  done,  and  which  the 
law  itself  declares  to  be  negligent  Oloter  v. 
Scotten,  82  Mich.  809;  Hickey  v.  BoUon  d^  L. 
B.  Go,  14  Allen,  429;  Judkins  v.  Maine  Cent. 
R.  Co.  6  New  Eng.  Rep.  715,  80  Me.  417; 
Chicago,  R.  L  ds  P,  R.  Co.  v.  Clark,  108  111.  118, 
15  Am.  &  Eng.  R.  R.  Cas.  261;  Southern  Kan- 
has  R.  Co.  V.  RobHns,  48  Kan.  145;  Humph- 
rty%  V.  Newport  News  A^.  F.  Co,  88  W.  Va. 
185;  BihUr  v.  McCaHney,  81  Ala.  501;  Bryant 
Central  Vermont  R.  Co,  56  Vt.  710. 

Nor  do  we  conceive  that  the  court  com- 
mitted error  in  refusing  to  receive  opinioa 
evidence  to  the  effect  that  it  was  not  more  dan- 
gerous to  ride  on  the  front  of  the  engine  than 
on  the  top  of  the  cars.  The  general  rule  is. 
well  established  that  such  evidence  is  not  com- 
petent where  all  the  facts  upon  which  the 
opinion  is  founded  can  be  ascertained  and 
made  intelligible  to  the  court  or  jury.  All  the 
facts  upon  which  the  opinion  which  was  offered 
here  proceeded  were  before  the  court,  either 
through  the  ordinary  vehicles  of  evidence  or 
as  matter  of  judicial  knowledge;  and  they 
presented  such  a  state  of  case  as  that  it  became 
the  court's  right  and  duty  to  declare,  in  effect* 
as  a  matter  of  law.  that  the  cross-beam  in  front 
of  the  engine  was  an  obviously  more  danger- 
ous position  on  a  moving  train  than  the  top* 
of  the  train;  and  the  authorities  are  uniform  in 
support  of  the  proposition  that  the  mere  opin- 
ions of  witnesses  to  the  contrary  can  exert  no- 
infiuence  upon  the  conclusion  which  the  court 
itself  is  esteemed  more  competent  to  reach  and 
declare.  Chicago  v.  MeOiten,  78  111.  847;  HUr- 
ling  Bridge  Co.  y.  Pearl,  80  111.  261;  /^pfo  v. 
Morrigan,  29  Mich.  5;  Muldowney  v.  lUinoi* 
Cent,  R.  Co.  86  Iowa,  462;  Hamilton  v.  Ik» 
Moines  Valley  R.  Co.  Id.  81;  KanMs  Puc,  R. 
Co,  V.  Peavey,  29  Kan.  169.  44  Am.  Rep.  680,. 
11  Am.  &  Eng.  R.  R.  Cas.  260. 

We  discover  no  error  in  the  record,  and  the- 
judgment  of  the  City  Court  is  affirmed. 


NEW  YORK  COURT  OF  APPeIlS  (2d  Div.). 


Hugh  FLYNN,  Respt., 

J,  Monroe  TAYLOR,  Appt. 

( N.Y ) 

1  •   It  ifl  an  nnreasoiiable  use  or  oceupar 


tion  of  a  sidewalk  where  thousands  of  pe- 
destrians pass  daily  to  have  trucks  standiiicr 
across  it  for  several  hours  each  day  to  be  loaded 
or  unloaded  at  a  manufaoturinir  estabtishment. 

8.   Special  ii^ury  ^▼ingr  ^  rifT^^  ^^  P"^ 
vate  action  is  caused  to  the  proprietor  of  a 


Note.— Obstruction o/  street  or  sidewaJtk  for  huMness 
or  building  purposes, 

"^he  owner  of  land  may  make  such  reasonable 
R  A. 


ufle  of  a  way  adjoinlnfr  his  land  as  is  usually  made- 
by  others  similarly  situated.    Van  O^Llnda  v. 
throp,  Zl  Pick.  297. 
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retail  store  by  an  habitual  obstruotion  of  the 
neighboringr  sidewalk  whereby  travel  is  diverted 
to  the  other  side  of  the  street. 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of  a 
Special  Term  for  Kings  County,  in  favor  of 
plaintiff,  in  a  trial  by  the  court  without  a  jury, 
of  an  action  brought  to  recover  damages  for 
unreasonably  using  the  sidewalk  on  a  certain 
street  so  as  to  block  it  up  and  interfere  with 
travel  thereon.    Afflrmed, 

Statement  by  Vaiin,  J.: 

Action  to  recover  damaees  for  creating  a 
nuisance,  and  to  restrain  its  further  continu- 
ance. Sackelt  Street  is  a  public  street  in  the 
-city  of  Brooklyn,  60  feet  in  width,  and  used  by 


But  if  the  use  is  such  as  to  amount  to  a  nuisance 
the  t&ot  that  other  persons  in  the  neifirhborhood 
are  accustomed  to  do  the  same  thingr  will  not  jus- 
Hfyit.    Juddv.Eftrjro,  107  Mass.  284. 

So  where  the  storag'e  of  groods  on  a  sidewalk  is 
prohibited  by  the  municipal  ordinance  the  fact 
that  storekeepers  usually  use  the  walks  in  front  of 
their  shops  for  such  purpose  is  no  justification  to 
one  sued  for  injuries  resultinflr  from  the  obstruc- 
tion.   McCloughry  v.  Finney,  87  La.  Ann.  31. 

An  obstruction  of  a  higrhway  will  not  be  excused 
on  the  plea  of  its  beingr  necessary  for  the  carryinsr 
on  of  the  party^s  business  though  such  obstruction 
be  only  occasional.  State  v.  Chicago,  M.  &  St.  P.  R. 
€o.  4  L.  R.  A.  SW,  77  Iowa,  442. 

It  is  no  defense  that  the  injury  was  caused  by 
the  fall  of  an  object  through  the  negligence  of  a 
third  person,  if  defendant  unlawfully  maintained 
the  obstruction.  Manger  v.  Harrison,  14  N.  Y. 
Week.  Big.  201. 

Use  for  loading  and  unloading  goods,  etc. 

The  ways  of  a  town  would  be  of  comparatively 
little  use  if  the  citizens  and  traders  could  not  de- 
posit their  goods  in  them  temporarily  m  their 
transit  to  the  storehouse.  Haight  v.  Keokuk,  4 
Iowa,  214. 

When  not  restrained  by  ordinance  or  otherwise 
an  abutter  may  use  the  highway  in  front  of  his 
premises  for  loading  and  unloading  goods  butonly 
on  condition  that  he  does  not  interfere  with  the 
safety  of  the  traveling  public.  Halsey  v.  Rapid 
Transit  St.  R.  Go.  47  N.  J.  Eq.  880. 

A  temporary  occupation  of  part  of  a  street  in  re- 
ceiving or  delivering  goods  from  stores  or  ware- 
bouses  is  allowed  from  the  necessity  of  the  case, 
but  a  systematic  and  continued  encroachment 
upon  a  street,  though  for  the  purpose  of  carrying 
on  a  lawful  business,  is  unjustifiable.  People  v. 
•Cunningham,  I  Denio,  524,  43  Am.  Dec.  709. 

A  sleigh  standing  for  ten  or  fifteen  minutes  for 
the  purpose  of  unloading  goods  oufht  not  to  be 
regarded  as  an  obstruction  to  a  village  street. 
Sikes  V.  Manchester,  50  Iowa,  65. 

For  the  purpose  of  unloading  a  car  loaded  with 
flour  a  merchant  whose  store  is  on  the  street 
through  which  the  railroad  runs  may  use  skids 
temporarily  elevated  above  the  ground  and  ex- 
tending from  the  car  door  fifty  feet  to  the  sidewalk 
providing  there  is  ample  room  between  the  car 
and  the  opposite  side  of  the  street  to  accommodate 
the  travel  of  the  street.  Mathews  v.  KeJsey,  58  Me. 
lie,  4  Am.  Rep.  245. 

Obstructing  a  street  by  loading  and  unloading 
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several  thousands  of  pedestrians  every  day. 
During  and  prior  to  the  year  1887  the  defend- 
ant owned  a  parcel  of  land,  with  a  frontage  of 
about  140  feet,  on  the  south  side  of  said  street, 
on  which  there  was  a  large  building  covering 
the  whole  lot,  where  he  carried  on  the  business 
of  manufacturing  saleratus  and  other  articles 
of  domestic  consumption.  At  the  same  lime 
the  plaintiff  owned  certain  premises  on  the 
same  side  of  said  street,  about  80  feet  further 
west,  but  in  the  same  block,  where  he  kept  a 
reiail  liquor  store.  Several  years  prior  to  the 
commencement  of  this  action  the  defendant, 
with  the  consent  of  the  city  authorities,  erected 
on  the  sidewalk  in  front  of  said  factory  a  plat- 
form 90  feet  lone,  2  feet  10  inches  high,  and  4 
feet  8  inches  wide.  Said  platform  projects  its 
entire  width  across  the  sidewalk,  and  is  used 
by  the  defendant  for  loading  and  unloading 
trucks,  which  for  that  purpose  stand  several 
hours  each  day  upon  that  part  of  the  sidewalk 

goods  is  unlawful.  Benjamin  v.  Storr,  L.  R.  9  C. 
P.  400. 

If  a  wagoner  occupies  one  side  of  a  public  street 
in  a  city  before  his  warehouse  in  loading  and  un- 
loading his  wagons,  for  several  hours  at  a  time  both 
day  and  night,  and  has  one  wagon  at  least  usually 
standing  before  such  warehouse  so  that  no  car* 
riage  can  pass  on  that  side  of  the  street,  and  some- 
times even  foot  passengers  are  incommoded  by 
cumbrous  goods  lyino:  on  the  ground  ready  for 
loading,  he  is  indictable  for  a  nuisance  although 
there  was  room  for  two  carriages  to  pass  on  the 
oppofdte  side  of  the  street.    Rex  v.  Bussell,  0  Bast, 

Whether  a  sled  containing  tubs,  which  was  left  in 
the  highway  near  an  outbuilding  with  the  intention 
of  removing  the  contents  of  the  tube  into  the  build- 
ing was  a  nuisance  would  depend  upon  whether 
they  bad  remained  in  the  highway  for  an  unrea- 
sonable time  and  upon  that  issue  evidence  was 
competent  that  the  highway  was  little  frequented, 
but  not  that  the  state  of  things  at  the  outbuilding 
was  such  as  to  render  it  convenient  to  leave  the 
sled  and  tubs  in  the  highway,  nor  that  persons  in 
the  vicinity  were  accustomed  to  do  so  under  simi- 
lar circumstances.   Judd  v.  Fargo,  107  Mass.  264. 

JPV>r  hcuk  stand  or  storing  vmQons. 

Storing  a  wagon  in  a  highway  in  front  of  plain- 
tilTs  place  of  business  is  unlawf  uL  Cohen  v.  New 
York,  4  L.  R.  A.  406, 118  N.  Y.  632. 

It  is  unlawful  for  stage  coaches  to  stand  plying 
for  passengers  an  unreasonable  time  in  public 
streets.    Rex  v.  Cross,  8  Campb.  380. 

A  stage-coach  cannot  lawfully  be  kept  standing 
in  the  road  in  front  of  the  entrance  of  a  camp- 
meeting  ground  so  as  to  interfere  with  the  access 
of  other  teams.  Turner  v.  Holtzman,  54  Md.  148, 30 
Am.  Rep.  46L 

A  hackney  coach  stand  in  the  public  street  in- 
terfering with  the  private  use  thereof  is  a  nuisance 
and  is  not  justified  by  a  city  ordinance  permitting 
its  establishment,  Branahan  v.  Cincinnati  Hotel 
Co.  8B  Ohio  St.  833,  48  Am.  Rep.  467. 

But  sulfering  horses  and  carriages  occasionally 
to  stand  in  the  street  opposite  or  near  to  a  house  is 
not  unlawful.  Van  O^Linda  v.  Lothrop,  21  Pick. 
297. 

So  leaving  a  horse  and  carriage  standing  before 
the  door  of  a  house  where  the  owner  is  visiting  is 
not  unlawful.    Norristown  v.  Moyer,  67  Pa.  367. 

It  is  not  clear  that  under  any  circumstances  a 
village  street  would  in  law  be  regarded  as  ob- 
structed by  farmers'  vehicles  occupying  one  third 
or  one  half  of  it  during  the  greater  portion  of  the 
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that  is  Dot  covered  by  the  platform.  Tbe  side- 
walk and  street,  together  with  the  bridge  over 
the  gutter  between,  are  well  paved,  and  od 
the  same  level,  and  there  is  usually  no  difficul- 
ty in  walking  around  the  obstructions  on  the 
sidewalk  by  going  out  into  the  street.  While 
the  trucks  are  standing  across  the  sidewalk 
backed  up  to  the  platform  for  the  purpose  of 
receiving  or  discharging  a  load,  the  horses  are 
generally  turned  arouna  parallel  with  the  build- 
ing, to  enable  pedestrians  to  pass  around  over 
the  carriage-way  through  the  street.  There 
are  two  railway  tracks  in  the  street,  and  the 
nearest  rail  is  about  eight  feet  from  said  side- 
walk. The  defendant  also  has  platform  scales 
OD  the  sidewalk  at  one  end  of  his  factory,  that 
he  uses  for  weighing  coal  in  such  a  manner 
that  the  scales,  coal-carts,  and  horses  attached 
sometimes  occupy  the  entire  width  of  the  side- 
walk.   The  platform  of  the  scales  is  on  the 


same  level  as  the  pavement,  and  forms  a  part 
thereof,  and  when  not  in  use  presents  no 
obstacle  to  passers-by.  Sackett  Street  is  a 
thoroughfare  to  the  JEIamilton-Avenue  ferry, 
and  is  used  mainly  for  business  purposes  in  the 
neighborhood  in  question.  The  defendant  has- 
no  access  to  his  factory,  except  from  said  street 
and  across  said  sidewalk.  The  platform  is  a 
permanent  obstruction,  and  the  other  obstruc- 
tions named  occupy  the  sidewalk  on  the  aver- 
age about  three  and  a  half  hours  each  day. 
When  the  horses  and  trucks  are  on  the  side- 
walk, pedestrians  are  compelled  either  to  climb- 
over  the  platform  or  walk  around  through  the 
street.  Owing  to  said  obstructions,  travel  was 
to  a  certain  extent  diverted  from  the  sidewalk 
in  front  of  plaintiff's  premises  to  the  opposite- 
side  of  the  street,  where  there  was  a  good  walk, 
free  from  obetacles.  The  trial  court  found 
that  the  passage  of  the  public  along  said  side- 


day  while  their  teams  are  feeding  at  adjacent  sta- 
bles.   Slkes  T.  Manchester,  60  Iowa,  05. 

For  fair  or  market  purpose*. 

A  fair  cannot  lawfully  be  held  In  a  street.  State 
V.  Laveraok,  84  K.  J.  L.  201. 

An  agrricultural  society  cannot  appropriate  a 
portion  of  a  highway  for  use  In  connection  with 
its  exhibition  so  as  to  exclude  the  public  from  the 
use  of  such  portion.    Gom.  v.  Kuggies,  88  Mass.  688. 

A  fish  box  nine  feet  longr*  three  feet  wide,  and 
two  and  one  half  feet  high  cannot  be  lawfully 
placed  in  a  public  street  with  the  intention  that  it 
shall  permanently  remain  there.  Laing  v.  Amcri- 
cus  (Ga.)  March  4, 1891. 

Booths  and  stands  cannot  ordinarily  be  placed 
upon  sidewalks  of  streets  adjacent  to  a  public 
market.    St.  John  v.  Mayor,  8  Boew.  484. 

But  where  a  market  house  was  out  of  repair,  for 
the  purpose  of  permitting  its  being  rebuilt  and  re- 
paired market  stalls  may  properly  be  built  upon 
and  about  the  adjacent  street  and  sidewalk;  but 
obstructions  which  are  not  reasonable  under  the 
circumstances  are  not  authorized,  nor  is  their  con- 
tinuance for  an  unreasonable  time.  St.  John  v. 
New  York,  6  Duer,  819. 

A  custom  to  erect  a  booth  or  stall  during  the 
period  of  a  fair  or  market  on  a  part  of  a  public 
street  or  highway,  sufficient  space  being  left  for 
the  public  to  pass,  is  a  good  custom.  El  wood  v. 
Bullock,  18  L.  J.  Q.  B.  880. 

So  where  a  place  has  been  used  as  a  public  fair 
or  market  for  upwards  of  twenty  years  persons 
resorting  there  for  the  purpose  of  exposing  Brticles 
for  sale  are  not  liable  to  be  Indicted  for  a  nuisance 
for  obstructing  the  highway.  King  v.  Smith,  4 
Esp.  109. 

Where  Injuries  are  caused  by  teams  in  charge  of 
their  driven  standing  In  a  public  street  for  market 
and  waiting  purchasers,  the  town  or  city  is  not  lia- 
ble OS  for  a  defect  in  a  street,  but,  semhle,  that  the 
owners  may  be.    Davis  v.  Bangor,  42  Me.  628. 

But  it  seems  that  the  occupation  for  such  pur- 
pose must  obstruct  travel  to  be  actionable;  thus, 
koeping  for  one  and  one  half  hours  a  market  cart 
and  mule  attached  upon  the  comer  of  public 
streets  one  of  which  is  sixty-six  and  the  other 
ninety-nine  feet  wide,  which  In  no  way  interferes 
with  the  passing  of  travelers,  is  not  a  nuisance  per 
«e.    State  v.Bdens,  85  N.C.  626. 

Rights  of  raUroad  companies, 

A  railroad  company  has  no  right  to  use  a  high- 
way as  a  part  of  its  freight  yard.    Oahagan  v.  Bos- 
'  &  L.  R.  Go.  83  Mass.  187,  79  Am.  Dec.  724. 

■^ilroad  car  may  be  loaded  or  unloaded  while 
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temporarily  standing  for  that  purpose  in  a  street, 
provided  it  be  done  In  such  a  prudent  manner  as 
not  unreasonably  to  interfere  with  the  rights  of 
those  having  occasion  to  use  the  street  for  the  pur- 
poses of  ordinary  travel.  Mathews  v.  Kelaey,  58 
Me.  50, 4  Am.  Rep.  248. 

The  necessity  or  convenience  of  obstructing  a 
highway  by  a  railroad  company  in  making  up 
trains  and  switching  cars  are  not  matters  to  be 
considered  in  determining  the  question  of  guilt  or 
innocence  on  indictment  for  obstructing'  a  street. 
State  V.  Chicago,  M.  &  St.  P.  R.  Co.  4  L.  R.  A.  »8«. 
77  Iowa,  442. 

Convenient  uses  oeneraUy. 

It  is  not  lawful  for  an  auctioneer  to  place  goods 
intended  for  sale  in  the  public  street  Com.  v. 
Passmore,  1  Serg.  ft  R.  217. 

A  constable  conducting  an  execution  sale  in  a 
public  street,  thereby  obstructing  the  passage,  is 
indictable  for  nuisance.  Com.  v.  Milliman,  13  Serg. 
&R.  403. 

Wood  for  fuel  may  be  thrown  upon  the  street 
for  the  purpose  of  having  it  carried  into  the  own- 
er's house,  and  it  may  lie  there  a  reasonable  time* 
Com.  V.  Passmore,  supra. 

But  leaving  wood  in  a  highway  for  a  week  or  two 
in  consequence  of  the  wagon  on  which  it  was 
being  drawn  breaking  down  is  unreasonable. 
Northrop  v.  Burrows,  10  Abb.  Pr.  86S. 

Hay  scales  cannot  be  placed  in  a  public  street 
for  the  purpose  of  carrying  on  a  private  business. 
Emerson  v.  Babcock,  66  Iowa,  257. 55  Am.  Hep.  273. 

A  timk)er  merchant  cannot  lawfully  use  the 
street  in  front  of  his  premises  to  cut  timber  into 
shorter  lengths,  although  he  cannot  otherwise  get 
It  into  his  premises  nor  carry  on  his  business  there. 
Rex  v.  Jones,  8  Campb.  880. 

Causing  a  crowd  to  obstruct  the  street  by  plac* 
ing  and  Ikeeping  effigies  in  the  show-window  is  a 
nuisance.    Rex  v.  Carliie,  6  Car.  k  P.  686. 

Where  the  proprietors  of  a  distillery  disoharired 
refuse  through  pipes  to  a  street  opposite  their 
building,  where  it  was  received  into  casks  standing 
in  wagons  and  carts,  and  people  desiring  it  weire 
accustomed  to  collect  in  great  numbers  in  the 
street  near  l^e  building  in  such  manner  as  to  ob- 
struct the  street  and  render  it  inconvenient  to 
those  passing  thereon,  the  owners  of  the  distillefrv 
were  guilty  of  maintaining  a  nuisance  althouirti 
the  teams  did  not  belong  to  them.  People  v.  Cun- 
ningham, 1  Denio,  524,  43  Am.  Dec.  709. 

Where  plaintiff  occupied  a  shop  on  a  pasaaKe 
leading  from  a  public  street  to  a  court  in  wblch 
defendant  was  employed  to  tear  down  and  rebuUd. 
certain  buildings,! and  there  were  other 
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walk  was  thus  uDnecessarily  and  unreasonably 
interrupted  and  interfered  with  by  the  defend- 
ant, and  that  in  consequence  thereof  the  rental 
value  of  plaintiff's  premises  bad  been  dimin- 
ished, and  he  had  sustained  special  damages 
to  a  nominal  amount.  Judgment  was  ordered 
for  the  damages  so  found,  and  for  an  injunc- 
tion restraining  the  defendant  ''from  unneces- 
sarily or  unreasonably  obstructing  the  side- 
walk" in  front  of  said  factory,  but  a  stay  of 
proceedings  for  three  months  was  directed,  to 
enable  him  to  change  the  arrangement  of  his 
premises,  if  he  60  desired. 

Mr,  Frederick  C.  Dexter,  for  appel- 
lant: 

The  plaintiff  has  failed  to  show  any  sub- 
stantial injury  resulting  from  the  acts  com- 
plained of,  or  any  injury  that  is  not  common 
to  the  public,  and  was  not  entitled  to  recover. 


Wood,  Nuisances,  §§  619,  632,  664,  678r 
High,  Inj.  §  762;  Pierce  v.  Dart,  7  Cow.  609; 
DoolitUe  V.  Broome  Covnty  Svprs.  18  N.  Y. 
155;  Jutte  v.  HugheB,  67  N.  Y.  271;  Bergmann 
y.  Jones,  94  N.  Y.  51. 

The  walk  is  intended  for  the  use  of  pedes- 
trians, but  their  right  to  the  same  is  by  na 
means  absolute  or  exclusive.  It  must  be  ex- 
ercised in  harmony  with  the  rights  of  the  ad- 
jacent occupant.  Any  unnecessary  or  wanton 
occupation  of  the  sidewalk  for  business  by  the 
adjacent  proprietor  is  an  invasion  of  the  pub- 
lic right  and  is  unlawful,  while  it  must  be  an 
exceptional  and  extraordinary  case  in  which 
the  court  is  justified  in  holding  that  any  nec- 
essary use  of  it  required  by  the  exigencies  of 
legitimate  trade  is  unreasonable. 

WeUh  y.  WiUon,  2  Cent.  Rep.  749, 101  N.  Y. 
257,  54  Am.  Rep.  698;  ('allanany.  Oilman,  d' 
Cent.  Rep.  900, 107  N.  Y.  860. 


from  the  court  to  public  streets,  but  defendant  for 
his  own  ooDvenienoe  used  the  one  on  which  plain- 
tiff's shop  was  located  so  as  to  practically  devote 
it  to  his  exclusive  operations  and  render  it  unsafe 
for  the  use  of  stranffers,  the  use  was  held  to  be  un- 
reasonable.   Fritz  V.  Hobson,  42  L.  T.  N.  8.  225. 

Where  a  property  owner  for  the  purpose  of 
whltewashlnfir  his  fence  used  a  small  barrel  mounted 
on  wheels  and  left  the  same  standing  In  the  road 
by  the  side  of  the  beaten  track  over  Sundaj', 
whereby  plaintiff's  horse  was  frigrhtened,  he  was 
held  not  liable  for  Injuries  unless  the  appearance 
of  the  barrel  was  such  as  to  tend  to  frighten  horses 
of  ordinary  gentleness  or  it  was  left  in  the  road  for 
an  unreasonable  time.  PioUet  v.  Simmers,  106  Pa. 
M,  51  Am.  Rep.  496. 

Private  toayB. 

There  is  no  right  to  obstruct  a  private  passage. 
Thorpe  v.  Brumfitt,  L.  B.  8  Ch.  App.  650. 

One  who  erected  a  cider  mill  abutting  on  a  pri- 
vate right  of  way,  and  carried  it  on  in  such  manner 
that  the  patrons  of  the  mill  stationed  wagons 
along  and  across  the  way  materially  obstructing 
the  same,  he  was  held  liable  in  damages.  Dennis 
V.  Sipperly,  17  Hun,  69. 

Burden  of  proof:  question  of  fact  or  law. 

Whenever  the  owner  of  premises  hinders  or  ob- 
structs travel  upon  the  sidewalk  or  street  in  front 
of  his  premises  he  has  the  burden  of  showing  that 
the  obstruction  Vas  reasonably  necessary  and  tem- 
porary. Jochem  v.  Robinson,  66  Wis.  688,  67  Am. 
Rep.  286. 

But  if  the  alleged  obstruction  was  under  permis- 
sion of  a  city  ordinance,  the  one  responsible  for  it 
need  not  show  its  necessity  or  temporary  nature. 
Denby  v.  Wilier,  69  Wis.  241. 

Whether  or  not  the  obstruction  is  a  nuisance  is  a 
question  for  the  jury  which  must  depend  upon 
whether  or  not  it  did  or  did  not  unnecessarily  ob- 
struct the  free  passage  of  the  public  over  any  part 
of  the  highway.  Graves  v.  Shattuck,  86  N.  H.  257, 
69  Am.  Dec.  586. 

But  in  case  of  very  heavy  and  ponderous  pack- 
ages or  articles  the  court  may,  upon  certain  facts 
and  under  certain  circumstances,  be  justified  in 
holding  as  a  matter  of  law  that  the  necessity  exist- 
ed in  fact;  or,  in  case  of  very  small  and  light  arti- 
cles, there  was  in  fact  no  necessity.  Jochem  v. 
Robinson,  66  Wis.  638.  57  Am.  Rep.  298. 

Obstruction  of  sidewaJks, 

The  term  '* street**  includes  sidewalks.    Ely  v. 
Campbell,  69  How.  Pr.  888. 
The  public  are  entitled  to  the  use  of  the  whole 
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street,  including  sidewalks.    State  v.  Berdetta,  78- 
Ind.  186, 38  Am.  Rep.  117. 

And  to  have  the  use  unobstructed.  Clifford  v.. 
Dam,  81 N.  Y.  52. 

An  abutter  is  allowed,  however,  to  exercise  some 
privileges  on  the  sidewalk  which  he  may  not  exer>^ 
else  elsewhere  in  the  street.  Halsey  v.  Rapid 
Transit  St.  R.  Co.  47  N.  J.  Eq.  880. 

One  doing  business  on  a  street  in  a  populous  city 
has  the  right  to  temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business  for  the  purpose  of 
loading  merchandise,  providing  he  acts  in  a  rea* 
sonable  manner  so  as  not  to  unnecessarily  incum- 
ber the  sidewalk;  and  he  is  not  bound  to  furnish 
those  passmg  upon  the  walk  a  safe  passage  around 
the  obstruction.  Welsh  v.  Wilson,  2  Cent.  Rep.  749,. 
101 N.  T.  254.  54  Am.  Rep.  096. 

No  one  can  rightfully  obstructs  sidewalk  under 
any  plea,  whether  of  convenience  or  necessity,, 
except  for  such  time  as  is  actually  needful  to  get 
his  goods  in  and  out  of  his  store.  McCloughry  v. 
Finney,  87  La.  Ann.  31. 

The  necessity  required  to  justify  the  use  of  a 
sidewalk  by  placing  skids  thereover  in  front  of  a 
store  for  the  purpose  of  unloading  heavy  barrels 
f  rem  a  wagon  need  only  be  reasonable;  so  held 
where  it  appeared  there  was  an  alley  at  the  back  of 
the  store  which  might  have  been  used  for  that 
purpose.  Jochem  v.  Robinson,  1  L.  B.  A.  178,  72 
Wis.  199. 

It  is  not  sufficient  that  the  obstructions  are  nec- 
essary with  reference  to  the  business  of  one  who 
erects  and  maintains  them;  they  must  also  be  rea- 
sonable with  reference  to  the  rights  of  the  public. 
Callanan  v.  Oilman,  9  Cent.  Rep.  900,  107  K.  T.  860.. 

Maintaining  skids  across  the  sidewalk  for  not  to 
exceed  five  minutes,  for  the  purpose  of  removing- 
cases  of  merchandise.  Is  not  unreasonable.  Welsh 
V.  Wilson,  2  Cent.  Rep.  749,  101  N.  T.  254.  54  Am» 
Rep.  696. 

Keeping  a  person  on  a  sidewalk  for  a  space  of 
four  hours  or  more  to  dehver  printed  advertise- 
ments to  persons  passing  is  not  unlawful.  Rex  v. 
Sarmon,  1  Burr.  516. 

It  is  unlawful  to  place  on  the  foot- way  of  a  pub- 
lic street  a  stall  for  the  sale  of  fruit  and  confeo-^ 
tionery.    Com.  v.  Wentworth,  Brightly.  318. 

It  is  not  reasonable  to  keep  horses  and  wagons 
upon  the  sidewalk  the  greater  portion  of  the  day, 
and  thus  make  persons  having  occasion  to  use  the 
walk  turn  out  on  the  street  in  order  to  get  around 
the  obstruction.    Flynn  v.  Taylor,  58  Hun,  167. 

Where  a  dealer  in  loading  and  unloading  goods 
taken  to  and  from  his  store  placed  a  bridge  across- 
the  sidewalk,  which  entirely  obstructed  it,  which 
was  usually  removed  when  not  in  use  but  left  in 
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Mr.  Josiah  T.  Marean,  for  respondent: 

The  court  will  always  enjoin  a  grave  public 
nuisance  though  the  peculiar  damage  which 
the  plaintiff  himself  sustains  be  not  proved 
with  such  definiteness  as  to  warrant  a  Judg- 
ment for  any  specific  sum. 

There  can  be  no  doubt  that  plaintiff's  use  of 
the  sidewalk  is  unreasonable,  and  therefore 
unlawful. 

See  Callanan  v.  Oilman.  9  Cent.  Rep.  900, 
107  N.  Y.  860. 

Vann*   J„  delivered  the   opinion  of  the 

court: 

The  owner  of  land  abutting  upon  a  public 
street  is  peradlted  to  encroach  on  the  primary 
right  of  the  public  to  a  limited  extent  and  for 
a  temporary  purpose,  owing  to  the  necessity  of 
the  case.  Two  facts,  however,  must  exist  to 
render  the  encroachment  lawful:    (1)  the  ob- 


position  sometimes  for  ten  or  fifteen  minutes,  and 
wbon  in  use  sometimes  remained  in  position  from 
one  to  two  hours,  and  thereby  ohstruoted  the  side- 
walk from  four  to  five  hours  of  each  business  day, 
the  obstruction  was  unreasonable.  Callanan  v. 
Gllman,  supra. 

The  use  of  the  part  of  the  sidewalk  in  front  of  a 
store  in  such  a  manner  as  to  make  it  practically  a 
part  of  the  store  for  the  purpose  of  dlsplayinflr 
ipoods,  there  being  a  permanent  awning  structure 
resting  on  iron  columns  extending  the  full  width 
of  the  sidewalk  and  having  canvass  wings  to  be 
ufliMi  on  ramy  days,  which,  when  down,  close  in  a 
part  of  the  walk,  goods  being  placed  on  the  walk 
and  suspended  from  the  awning,  was  held  unlaw- 
ful.   La  very  v.  Hannfgan,  80  Jones  &  S.  464. 

Leaving  a  number  of  barrels  and  counters 
stacked  on  the  sidewalk  in  a  tottering  condition  so 
as  to  occupy  a  considerable  portion  of  the  walk 
and  interfere  with  safe  passage,  and  permitting 
them  to  remain  there  for  several  weeks,  is  unrea- 
sonable.   Kerr  v.  Forgue,  64  lU.  4«2. 

Where  the  owner  of  a  grain  and  feed  store  piled 
sacks  filled  with  grain  in  front  of  the  store,  and 
one  of  them  fell  and  injured  a  passer-by,  he  was 
held  liable  for  the  injuries.  McCloughry  v.  Finney, 
37  La.  Ann.  81. 

Defendant  must  be  responsible  for  the  obstruc- 
tion to  render  him  liable.  Denby  v.  Wilier,  8»  Wis. 
841. 

One  using  a  sidewalk  in  accordance  with  the 
provisions  of  an  ordinance  permitting  the  leaving 
of  goods,  etc.,  on  the  outer  edsre  of  the  walk  for  a 
period  not  exceeding  six  hours  while  receiving  or 
delivering  them  is  not  liable  for  accidents  resulting 
from  such  use  unless  guilty  of  negligence;  and  the 
burden  is  not  on  him  to  show  the  necessity  of  the 
use  or  that  the  goods  were  removed  withm  a  rea- 
sonable time.    IMd. 

It  is  properly  submitted  to  the  Jury  to  deterhilne 
whether  a  temporary  placing  of  skids  across  a  side- 
walk for  the  purpose  of  unloading  barrels  of  sugar, 
each  weighing  three  hundred  pounds,  was  reason- 
able. Jochem  v.  Robinson,  1  L.  R.  A.  178,  72  Wis. 
190. 

In  the  absence  of  a  law  prohibiting  obstructions, 
whether  or  not  one  who  temporarily  places  articles 
used  in  his  business  on  the  outer  edge  of  the  side- 
walk leaving  ample  room  for  passage  is  guilty  of 
negligence  is  a  question  for  the  Jury.  Denby  v. 
WiUer,  supra. 

Placing  tnMding  materiala  in  street. 

Every  way  to  which  bouses  adjoin  must  be  con- 
sidered as  set  out  subject  to  occasional  mterrup- 
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struction  must  be  reasonably  necessary  for  the 
transaction  of  business;  (2)  it  must  not  uniea- 
sonably  interfere  with  the  rights  of  the  public. 
Callanan  v.  Oilman,  107  N.  T.  800,  9  Cent. 
Rep.  900;  WeUh  v.  Wilton,  101  N.  Y.  254.  2 
Cent.  Rep.  749, 54  Am.  Rep.  698.  The  founda- 
tion upon  which  the  exception  seems  to  rest  is 
that  it  is  better  for  the  public  to  suffer  a  slight 
inconvenience  than  for  the  adjacent  owner  to 
sustain  a  serious  loss.  Any  unnecessary  or 
unreasonable  use  of  a  street,  however,  is  a  pub- 
lic nuisance,  and  is  declared  by  statute  to  be  a 
crime  against  the  order  and  eoonomy  of  the 
State.  Penal  Code,  §  385.  A  remedy  for  the 
wrong  against  the  public  may  be  found  in  the 
indictment  of  the  offender,  or  in  a  suit  by 
the  proper  officer  in  behalf  of  the  people  to 
compel  him  to  abate  the  nuisance.  People  v. 
Loehfdm,  102  N.  Y.  1,  2  Cent.  Rep.  874;  P^ 
pie  v.  Horton,  64  N.  Y.  610;  People  v.  Gunning- 


tlons  for  purposes  of^building  and  repairing.  Klng 
V.  Ward,  4  Ad.  &  EL  406. 

The  public  must  submit  to  the  inoonvenleDoe 
necessarily  occasioned  in  repairing  a  house;  but  if 
this  is  continued  an  unreasonable  time  the  party 
may  be  guilty  of  a  nuisance.  Rex  v.  Jones,  3 
Campb.  SXX 

Building  materials  may  lawfully  be  placed  in  the 
highway  for  temporary  use  so  long  as  the  free  use 
thereof  is  left  for  vehicles  and  animals  and  the  use 
is  not  negligent  or  unreasonable.  Mailory  v.  Grif - 
fey.  86  Pa.  876. 

_Placing  timber  and  other  materials  in  the  street 
preparatory  to  building  on  the  land  is  not  unlawful 
provided  the  street  is  not  improperly  obstructed 
and  the  materials  are  removed  within  a  reasonable 
time.  Van  O^Linda  v.  Lothrop,  21  Pick.  207:  Calla- 
nan V.  Gllman,9  Gent.  Rep.  900. 107  N.  Y.  800. 

Stones,  brick,  lime,  sand  and  other  material  for 
building  may  be  placed  in  the  street  provided  it  be 
done  in  the  most  convenient  manner.  Chicago  v. 
Robbins,  67  U.  S.  2  Black,  418, 17  L.  ed.  288;  Com.  v. 
Passmore,  1  Serg.  &  R.  217.      ^ 

It  has  been  held  that  the  excuse  for  this  is 
want  of  room  for  such  material  elsewhere  so  as  to 
render  it  necessary  to  deposit  it  in  the  street.  And 
that  defendant  must  show  a  reasonable  necessity 
for  placing  the  materia)  in  the  street;  the  court 
cannot  infer  such  necessity  from  the  fact  that  the 
building  is  being  erected  in  a  populous  and  thriv- 
ing city.  Wood  V.  Hears,  12  Ind.  616,  74  Am.  Dec. 
222. 

In  contrast,  it  has  been  held  that  the  practice  of 
placing  building  materials  in  the  street  has  become 
a  custom  of  such  long  standing  that  it  is  regarded 
as  lawful,  and  the  right  will  not  be  defeated  by  an 
mvestigation  into  the  necessity  of  so  doing  in  any 
particular  case.    Palmer  v.  Sllverthom,  82  Pa.  08. 

The  right  is  to  be  exercised,  however,  under  a  re- 
sponsibility for  all  injuries  arising  from  an  unrea- 
sonable or  negligent  use  of  it.    ibfd. 

A  license  is  not  necessary  to  authorise  the  plac- 
ing of  building  materials  in  the  street.  Clark  v. 
Fry,  8  Ohio  St.  376, 72  Am.  Dec.  600. 

The  right  extends  to  placing  earth  excavated 
from  a  cellar  in  the  street  to  be  carried  away. 
Hundhausen  v.  Bond,  06  Wis.  38. 

But  if  the  earth  is  unnecessarily  or  dangerously 
extended  into  the  street,  or  raised  to  an  unneces- 
sary or  dangerous  height  or  insufficiently  guarded 
or  suffered  to  remain  an  unnecessary  length  of 
time,  the  owner  will  be  liable.    Ibid, 

It  need  not  be  removed  as  soon  and  as  fast  as  is 
absolutely  possible,  but  must  be  done  with  reason- 
able care  and  diligence.   JJMd. 

H.  P.  P. 
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ham,  1  Denio,  524.  43  Am.  Dec.  709;  AUy- 
Gen.  V.  Cohoes  Co.  6  Paige.  188,  3  L.  ed.  928; 
Wood.  Nuis.  §  729;  Will.  Eq.  Jur.  (Potter's 
«d.)  389,  401. 

WbeDever  any  person  sustains  a  special  and 
peculiar  loss  in  consequence  of  an  unlawful  ob- 
49truction  to  a  public  street,  he  may  maintain 
an  action  in  equity  in  his  own  behalf  for  dam- 
-ages  and  an  injunction.  Such  was  the  case  of 
VaUanan  v.  Oilman,  tfupra,  upon  which  the 
•court  below  relied  in  rendering  judgment  in 
this  action,  and  which  we  also  regani  as  an- 
alogous and  controlling.  In  that  case,  as  in 
this,  the  obstruction  consisted  in  unloading 
trucks  over  a  sidewalk,  and  pedestrians  were 
forced  by  the  inconvenience  to  take  the  oppo- 
site side  of  the  street  The  proof  of  special 
damages  sustained  by  that  plaintiff  was  slight, 
but  the  court  held  that  direct  proof  of  pecu- 
liar damage  was  not  needed  if  the  circum- 
stances showed  it,  and  that  he  suffered  some 
special  damages  not  common  to  persons  merely 
using  the  street  for  jmssage  was  declared  to  be 
too  obvious  for  reasonable  dispute.  The  right 
to  maintain  the  action  does  not  depend  on  the 
Amount  of  the  special  damage,  provided  the 
plaintiff  suffered  some  material  injury  peculiar 
to  himself.  Pierce  v.  Dart,  7  Cow.  609.  We 
think  that,  in  a  populous  city,  whatever  un- 
lawfully turns  the  tide  of  travel  from  the  side- 
walk directly  in  front  of  a  retail  store  to  the 
opposite  side  of  the  street  is  presumed  to  cause 
special  damage  to  the  proprietor  of  that  store, 
because  diversion  of  trade  inevitably  follows 
diversion  of  travel.  The  nature  of  this  case 
was  such  thai  the  amount  of  damages  could  not 
1)6  shown,  and  hence  the  remedy  at  law  would 
cot  only  be  inadequate,  but  would  lead  to  a 
multiplicity  of  suits.  While  the  defendant 
was  doubtless  careful  to  interfere  with  the  rights 
of  the  public  no  more  than  was  necessary  for 
the  convenient  transaction  of  his  business  with 
the  facilities  thaV«he  had,  still  he  could  not 
lawfully  supply  the  defects  in  his  premises  by 
virtually  monopolizing  the  sidewalk  for  several 
liours  every  day.  As  the  court  said  in  Rex  v. 
Ruuell,  6  East,  427,  he  * 'could  not  legally 
•carry  on  any  part  of  his  business  in  the  public 
-street  to  the  annoyance  of  the  public,"  nor 
could  he  ''eke  out  the  inconvenience  of  his 
own  premises  by  taking  in  the  public  high- 
way." Bex  V.  Jones,  8  Campb.  230.  Whether 
a  particular  use  of  a  street  £9  an  unreasonable 
use  or  not  is  a  question  of  fact  depending  on 
all  the  circumstances  of  the  case.  Hudson  v. 
Caryl,  44  N.  Y.  553;  St.  John  v.  Ifew  York,  6 
Duer,  315;  Wood,  Nuisances,  §  251. 

The  trial  court  found  as  a  fact  that  the  de- 
fendant's use  of  this  sidewalk  was  an  unrea- 
sonable interference  with  the  passage  of  the 
public  along  the  same.    Hence  he  was  proper- 
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ly  held  guilty  of  creatine  a  nuisance,  for  the 
habitual  use  of  a  sidewalk  or  highway  in  an 
unreasonable  manner,  to  the  serious  incon- 
venience of  the  public,  is  a  nuisance  per  se.  16 
Am.  &Eng.  Encyclop.  Law,  p.  937.  The  evi- 
dence was  ample  to  support  the  finding,  as  the 
use  of  the  sidewalk  by  the  defendant  was  sys- 
tematic and  exclusive  during  a  substantial  part 
of  the  business  day.  The  primary  purpose  of 
the  sidewalk  was  violated,  and  the  people  who 
wished  to  use  it  to  walk  upon  were  compelled 
to  walk  around  through  the  street,  and  avoid 
the  passing  vehicles  as  best  they  could.  This 
is  scarcely  denied  by  the  learned  counsel  for 
the  defendant,  who  contends  that  no  unreason- 
able use  or  occupation  of  the  sidewalk  was 
shown  so  far  as  the- plaintiff  is  concerned,  and 
that  he  cannot  complain,  although  the  public 
might.  It  is  true  that  no  direct  interference  with 
the  plaintiff's  premises  or  business  was  shown. 
The  pecuniary  loss  to  him  was  caused  by  the 
indirect  effect  of  the  obstructions  to  the  side- 
walk upon  the  public;  but  when  an  unreason- 
able use  of  a  public  highway  is  shown,  and  it 
also  appears  that  such  unreasonable  use  causes 
special  damages  to  an  individual,  he  has  a  per- 
sonal right  of  action  to  compel  the  abate- 
ment of  the  nuisance.  DooliUle  v.  Broome 
County  Suprs.  18  N.  Y.  155;  Coming  v.  Louh 
erre,  6  Johns.  Ch.  439, 2  L.  ed.  178;  Spencer  v. 
London  A  B.  B.  Co,  8  Sim.  193;  Sampson  v. 
Smith,  Id.  272;  Croioder  v.  Tinkler,  19  Ves. 
Jr.  617. 

While  the  general  welfare  is  promoted  by 
manufactories  such  as  the  defendant  carries 
on  and  they  should  not  be  interfered  with  for 
light  or  trivial  causes,  still  the  right  of  the 
public  to  the  use  of  the  sidewalk  is  para- 
mount, and  he  must  so  arrange  his  business  as 
not  unreasonably  to  interfere  with  it.  The  de- 
cree against  him  conforms  in  every  respect  to 
the  precedent  established  by  this  court  in  Cat- 
lanan  v.  Oilman,  107  N.  Y.  860.  373,  9  Cent. 
Rep.  900,  when  it  modified  the  judgments 
of  the  courts  below  by  restraining  against 
an  unnecessary  or  unreasonable  obstruction. 
While  the  language  of  the  injunction  is  some- 
what indefinite,  owing  to  the  care  taken  not  to 
interfere  with  important  private  rights,  still  a 
reasonable  man  will  have  little  difficulty  in  de- 
termining what  is  a  reasonable  use  of  a  public 
street.  A  prudent  man  will  resolve  doubtful 
questions  in  favor  of  the  public,  and  against 
himself,  and  the  wrong  to  the  public  Is  the 
basis  of  the  plaintiff's  right  to  relief,  although 
a  special  injury  to  himself  was  also  requii^ 
before  he  could  succeed. 

We  see  no  reason  for  reversing  this  judgment, 
which  is  therefore  affirrned  with  costs. 

All  concur. 
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1*  No  inriadletton  to  render  any  per- 
sonal Judpnent  aeralngt  a  nonresident  can  be 
acquired  by  service  by  mere  publication. 

8.  The  situs  of  an  indebtedness  on  a 
Judpnent  in  tBkVor  of  a  resident  against 
a  fbreign  insuranoe  oompany  for  tlie 
purpose  of  flrarnisbment  on  a  claim  against  the 
Judgrment  creditor  is  at  the  place  of  his  residence, 
at  least  when  the  statute  makes  it  payable  there, 
and  the  Judgment  cannot  be  reached  by  service 
on  an  agent  of  the  company  in  another  State. 

(December  Ifi,  1891.) 

APPEAL  by  plaintiif  from  a  judgment  of 
the  Circuit  Court  for  Brown  County  in 
favor  of  defendants  in  an  action  brought  upon 
an  appeal  bond  to  recover  the  costs  on  appeal 
and  toe  amount  of  the  judgment  in  the  oiig- 
inal  cause  which  still  remained  unpaid.  i£^- 
versed. 

Statement  by  Cassodayt</^-' 

It  appears  from  the  record  that  September 
26, 1888,  the  plaintiff  recovered  judgment  up- 
on a  policy  of  insurance  in  the  Circuit  Court 
for  Brown  County  against  the  Dwelling-House 
Insurance  Company,  a  corporation  created  and 
organized  under  the  laws  of  Massachusetts,  and 
having  its  principal  place  of  business  at  Boston, 
by  reason  of  loss  by  fire  of  a  dwelling-house, 
barns,  and  property  therein,  for  (8,416.76; 
that  the  said  Boston  company  appealed  from 
said  judgment  to  this  court,  and  upon  such  ap* 
peal  the  defendants,  Hurlbut  and  Boaler,  exe- 
cuted an  undertaking  to  the  plaintiff,  wherein 
and  whereby  they  agreed  ana  undertook,  pur- 
suant to  the  statute,  that  they  would  pay  all 
costs  which  might  be  awarded  against  said 
Boston  company  on  said  appeal,  not  exceeding 
(250,  and  also  undertook  that,  in  case  said 
judgment  should  be  affirmed,  they  would  pay 
the  amount  thereof;  that  said  judgment  was 
affirmed  on  said  appeal,  April  26,  1889,  (74 
Wis.  89)  that  the  remittitur  thereon  was  not 
filed  in  the  trial  court  until  November,  1889; 
that  August  1,  1890,  this  action  was  com- 
menced, upon  said  undertaking,  against  suid 
Hurlbut  and  Boaler;  that  the  defendants  herein 
answered,  and  admitted  all  the  allegations  of 
the  complaint,  and  in  effect,  alleged  that 
June  28,  l889,  the  Saint  Paul  Fire  &  Marine 
Insurance  Company  created  and  organized 
under  the  laws  of  Minnesota,  commenced  an 
action  in  the  Supreme  Court  for  Cook  County, 
in  the  State  of  Illinois,  a^inst  this  plaintiff, 
on  a  claim  for  (2,256,  and  in  said  action  served 
garnishee  process  upon  the  said  Boston  com- 
pany's agent  at  Chicago;  that  the  process  in 
said  last-named  action  against  this  plaintiff 
was  made  returnable  November  4,  18b9,  and 

Note.— The  extensive  review  of  the  authorities 
by  the  court  and  counsel  In  the  above  case  seems 
to  make  any  annotation  of  the  case  unnecessary. 
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was  served  only  by  the  publication  of  no- 
tice for  three  suooessive  weeks,  commencing^ 
October  22,  1889,  and  ending  November  5, 
1889,  and  mailing  copies  thereof,  etc.,  to  the 
plaintiff  in  Wisconsin,  where  she  resided  dur- 
ing all  the  times  mentioned;  that  upon  the  trial 
of  said  action  the  court  found,  in  effect,  th& 
facts  stated;  and  also  that  the  said  Boston  com- 
pany had  uot  paid  the  plaintiff  anything  on  said 
judgment,  except  (1,200,  paid  thereon  July  1, 
1889;  that  this  plaintiff  had  not  been  personal- 
ly  served  with  summons  or  other  process  in  the 
proceedings  in  the  Superior  Court  of  Cook 
County,  and  had  not  appeared  in  said  proceed- 
ings; that  the  judgment  so  recovered  in  said 
Brown  County  was  exempt  from  seizure  on 
attachment  or  execution,  under  the  laws  of 
Wisconsin,  during  all  the  time  mentioned,  but 
was  not  exempt  under  the  laws  of  Illinois;  and^ 
as  a  conclusion  of  law,  that  the  defendants, 
were  entitled  to  ludgment  against  the  plaintiff » 
almting  this  action.  From  the  judgment  en- 
tered thereon  accordingly  the  plaintiff  brings, 
this  appeal. 

Mr.  Oeorc^  G.  6reene»  for  appellant: 

A  debt  due  on  a  judgment  in  one  State  can- 
not be  garnished  in  another. 

Drake,  Attachm.  §  625;  Shtnn  v.  Zimmer- 
man, 28  N.  J.  L.  150,  55  Am.  Dec.  260;  Eliza- 
bethtawn  8av.  Inst,  v.  Gerber^  85  N.  J.  Eq.  153;. 
Henry  v.  Gold  Park  Min,  Co,  16  Fed.  Rep. 
649;  American  Bank  v.  8no^e,  9  R.  I.  11,  90- 
Am.  Dec.  864;  Thomas^.  Wooldridge,  2  Woods,. 
667;  Franklin  v.  Ward,  8  Mason,  136;  American 
Bank  v.  Bollins,  99  Mass.  313;  8  Am.  &  Eng. 
Encyclop.  Law,  1170,  1171;  Young  v.  Tauno^ 
2  Hfll,  L.  426;  BurriU  v.  Let^on,  2  Speer,  L. 
378;  Wallace  v.  M'ConneU,  38  U.  S,  18  ¥ei.  186^ 
10  L.  ed.  95;  Wood  v.  Lake,  13  Wis.  94;  2  Wade, 
Attachm.  §  498. 

A  debt  payable  to  a  creditor  in  the  State  of 
his  residence  cannot  be  garnished  in  another 
State,  at  least,  unless  he  is  personally  served 
with  process  or  appears  in  the  garnishee  ac> 
tion. 

It  is  generally  held  that  property  in  another 
State  cannot  be  reached  by  this  process,  al- 
though within  the  control  of  the  garnishee. 

Bates  V.  Chicago,  M,  d  8t.  P.  R  Co,  eo  Wis. 
296,  50  Am.  Rep.  869;  Boweny,  Pope,  14  West. 
Hep.  678,  125  lU.  28. 

A  debt  payable  to  one  residing  in  another 
State  is  not  within  such  statutes. 

Sawyer  v.  Thompson,  24  N.  H.  510;  Hamil' 
ton  V.  Sogers,  10  West.  Rep.  908,  67  Mich.  135;. 
Keating  v.  American  Rtfrigerator  Co,  32  Mo. 
App.  293;  Alabama  G,  S,  B.  to,  v.  Chumbey,^ 
(Ala.)  May  5,  1891. 

The  situs  of  a. debt  is  the  domicil  of  the^ 
creditor  where  payable. 

Cleteland,  P.  S  A.  B,  Co,  v.  Pennsylf>an%a, 
82  U.  S.  15  Wall.  300,  21  L.  ed,  179:  Birdeeye 
V.  Baker,  2  L.  R.  A.  99,  82  Ga.  142;  Clark  v. 
Connecticut  Peat  Co.  35  Conn.  803;  Guillander 
V.  HoweU,  35  N.  Y.  662;  McDougaU  v.  Page,  55^ 
Vt.  187, 45  Am.  Rep.  G02;  Brown,  Jurisdiction, 
§  150;  State  v.  Gaylord,  73  Wis.  325. 

This  principle  determines  the  taxability,  as- 
signabibty  and  descent  of  debts,  and  the  ap- 
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plication  of  insolvent  and  banknipt  laws  to 
Uiem.  It  likewise  determines  their  garnish- 
ability. 

Brown,  Jurisdiction,  g  150;  Hamilton  v.  Rog- 
ers and  Keating  v.  American  Refriaerator  Ch. 
mipra;  Todd  v.  Miseouri  Pac,  R,  Co,  88  Mo. 
App.  110;  Green's  Bank  v.  Wiekham,  28  Mo. 
App.  068;  Alabama  0,  8,  R.  Go.  v.  Chumbey 
and  Sawyer  v.  Thompson,  supra. 

Substituted  service,  where  actions  are 
brought  against  nonresidents,  is  effectual  only 
where,  in  connection  with  process  against  the 
person  for  commencing  the  action,  property 
in  the  State  is  brought  under  the  control  of  the 
court. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
665;  Waples,  Attachm.  249;  Bates  v.  Nett 
Orleans,  J.  d  O.  N.  R  Ch.  4:  Abb.  Pr.  72;  Wil- 
Ut  V.  Editable  Ins.  Co.  10  Abb.  Pr.  198. 

Mooney  v.  Union  Pac.  R.  Co.  60  Iowa,  846, 
and  Burlington  db  M,  R.  R.  Co.  v.  Thompson,  81 
Ean.  180,  47  Am.  Rep.  497,  relied  on  bv  the 
court  below  are  against  principle,  ana  are 
overborne  by  authority. 

Alabama  U.  8.  R.  Co.  v.  Chumbey,  supra; 
LoviwilU  db  N.  R.  Co.  v.  Dooley,  78  Ahi.  624; 
Keating  v.  American  Rrfrigerator  Co.,  Todd 
V.  Missouri  Pac.  R.  Co.,  Green's  BankY.  Wiek- 
ham and  Sawyer  v.  Thompson,  supra;  Lato- 
rence  v.  Smith,  46  N.  n.  688,  86  Am.  Dec.  188; 
Lov^oy  V.  Albee,  88  Me.  414,  64  Am.  Dec.  680; 
Sut/terland  v.  Second  Nat,  Bank  of  Peoria,  78 
Ey.  258;  Green  v.  Farmers  db  C.  Bank,  26  Conn. 
452;  HamUUm  v.  Rogers,  10  West.  Rep.  908, 67 
Mich.  186;  T(ywU  v.  Wilder,  67  Vt.  622;  Bates 
V.  New  Orleans,  J,  db  G,  N.  R.  Co.  and  Willet 
V.  Equitable  Ins.  Co.  supra;  MiUer  v.  Hooe,  2 
Cranch,  C.  C.  622;  Nye  v.  Liscombe,  21  Pick. 
268;  Ray  v.  Underwood,  8  Pick.  802;  Gold  v. 
Bousatonie  R.  Co.  1  Gray,  424;  Tingley  v.  Bate- 
mnn,  10  Mass.  848;  Chicago  C.  Nat  Bank  v. 
Chicago,  M,  db  St.  P.  R.  Co.  46  Wis.  172;  Wa- 
>les.  Attachm.  227, 249;  Freeman,  Executions, 

410;  Drake.  Attachm.  §  478  et  seq.;  8  Am.  & 
Ing.  Encvclop.  Law,  1129. 

Some  of  these  authorities  hold  that  a  debt 
cannot  be  reached  by  this  process,  because  not 
payable  in  the  State  where  the  proceeding  is 
brought,  and  the  garnishee  did  not  reside 
there.  This  was  a  Massachusetts  corporation, 
could  only  be  in  Illinois  to  do  business  there, 
and  was  only  domiciled  and  suable  there,  in 
respect  to  such  business. 

St.  Clair  y.  Cor,  106  U.  S.  860, 27  L.  ed.  222; 
Central  R.  db  Bkg.  Co.  v.  Carr,  76  Ala.  888,  62 
Am.  Rep.  889;  Alabama  G.  S.  R.  Co.  v.  Chum- 
beyj A}a.)  May  6,  1891. 

jBut  the  real  ^und  is  that  the  situs  of  the 
debt  is  the  domicil  of  the  creditor,  and,  hence, 
the  court  has  no  more  Jurisdiction  of  it  than 
of  tangible  property  out  of  the  State. 

If  a  debt  payable  in  one  State  is  garnishable 
at  all  in  another  State,  it  cannot  be  garnished 
there  without  pergonal  service  of  process  upon 
or  tbe  voluntary  appearance  of,  the  creditor. 

The  Supreme  Court  of  the  United  States  has 
clearly  detennined  the  limit  of  a  State's  power, 
under  the  Federal  Constitution,  to  authorize 
substituted  service  on  a  nonresident. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed.  565, 
Barkness  v.  Hyde,  98  (J.  S.  476,  26  L.  ed.  287; 
St.  Clair  v.  Cox,  supra;  Hart  v.  Sansom,  110 
U.  8.  161,  28  L.  ed.  101;  Pana  v.  Bowler,  107 
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U.  S.  629,  27  L.  ed.  424;  New  York  L.  Ins.  Co. 
V.  Bangs,  108  U.  S.  485,  26  L.  ed.  680;  Free- 
man v.  Alderson,  119  U.  S.  186,  80  L.  ed.  872; 
Smith  V.  Grady,  68  Wis.  215;  Witt  v,  Meyer, 
69  Wis.  695;  JSliot  v.  MeCormick,  8  New  Eng. 
Rep.  871,  144  Mass.  10. 

The  appellant  could  not  have  brought  the 
action  to  recover  her  loss  in  Wisconsin,  in  Illi- 
nois, nor  could  this  Wisconsin  judgment  have 
been  sued  there. 

St.  Clair  v.  Cox,  Central  R.  db  Bkg.  Co.  v. 
Carr  and  Chicago  C.  Nat.  Bank  v.  Chicago, 
M.^db  St.  P.  R.  Co.  suvra. 

The  niinois  proceeding  is  no  defense  to  this 
action,  because  it  did  not  garnish  or  attach  the 
debt  or  undertaking  of  the  defendant. 

Bullard  v.  Gilette,  1  Mont.  509;  Farrell  v. 
Finch,  40  Ohio  St.  887;  Drake,  Attachm. 
§  708;  OakUy  v.  Van  Noppen,  100  N.  C.  287. 

Mr.  H.  w.  Chynoweth*  for  respondents: 

A  debt  due  on  a  Judgment  in  one  State  can 
be  garnished  in  another. 

There  is  no  reason  for  any  distinction  be- 
tween a  judgment  and  any  other  debt. 

Joties  V.  St.  Onge,  67  Wis.  520;  Chicago  C. 
Nat.  Bank  v.  Chicago,  M.  db  St.  P.  R,  Co.  45 
Wis.  172;  Luton  v.  Hochn,  72  111.  81;  Minard 
V.  Uwler,  26  111.  802;  Allen  v.  Watt,  79  111. 
284;  Young  v.  Cooper,  69  HI.  121. 

A  debt  payable  to  a  creditor  in  the  State  of 
his  residence  can  be  garnished  in  another  State 
even  though  he  be  not  personally  served 
with  process,  and  even  though  he  does  not  ap- 
pear in  tbe  garnishee  action. 

The  situs  of  this  debt  is  an^r  place  where  tbe 
debtor  may  be  found,  that  is,  found  in  the 
sense  of  located. 

M'Cartyy.  Emlen,  2  U.  S.  2  Dall.  277,  1  L. 
ed.  880;  Fithian  v.  New  York  db  B.  R.  Co.  81 
Pa.  114;  Gager  v.  Watson,  11  Conn.  168;  Chi^ 
cago  C,  Nat.  Bank  v.  Chigcao,  M.  db  St.  P.  R. 
Co.  supra;  Blake  v.  Williams,  6  Pick.  286,  17 
Am.  Dec.  872;  Sturtevant  v.  Robinson,  18  Pick. 
176;  Roche  v.  Rhode  lOand  Ins.  Amso.  2  HI. 
App.  862;  MitcheU  v.  Shook,  72  Dl.  492;  Mooney 
V.  Union  Pac.  R.  Co.  60  Iowa,  848;  Allen  v. 
Watt,  svfra;  Morgan  v.  Neville,  74  Pa.  62; 
Hannibal  db  St.  J.  R.  Co.  v.  Crane,  102  IlL  249, 
40  Am.  Rep.  68;  Burlington  db  M.  R.  Co.  v. 
Thompson,  81  Ean.  180,  47  Aol  Rep.  497; 
Johnson  V.  Brant,  88  Ean.  764;  Plimpton  v. 
Bigdow,  98  N.  Y.  696;  GrifUh  v.  Langsdale,  68 
Ark.  71;  Carson  v.  Memphis  dbC.RCo.BL. 
R.  A.  412,  88  Tenn.  646;  Newland  v.  ReiUy,  86 
Mich.  161. 

We  know  of  no  cases  that  hold  to  the  con- 
trary as  to  the  situs  of  the  debt  for  the  pur- 
poses of  garnishment  or  attachment.  •  At  all 
events,  we  insist  if  there  are  such  cases,  they 
are  against  tbe  great  weight  of  authority  and 
are  not  good  law.  The  rule  is  to  the  contrary 
here. 

Chicago  C.  Nat.  Bank  v.  Chicago,  M.  db  St. 
P.  R.  Co.  supra. 

The  Dwelling  House  Insurance  Company, 
having  offices  and  doins  business  in  Illinois  is 
subject  to  the  jurisdiction  of  the  courts  of  that 
State,  and  as  much  so  as  if  it  had  been  an  in- 
dividual having  bis  domicil  there. 

Being  a  resident  of  Illinois  in  contemplation 
of  tbe  law  tbe  debt  it  owed  was  here. 

Roche  V.  Rhode  Idand  Ins.  Asso.  2  III.  App. 
860;  EHizabethtown  Sav.  Inst.  v.  Gerber,  86  N. 
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J.  Eq.  158;  Mineral  Pcfint  R  Co.  ▼.  Barron,  88 
III.  867;  Embree  v.  Hanna,  5  Johns.  101; 
Wheeler  v.  Raymond,  8  Cow.  815. 

Most  of  the  cases  which  hold  that  the  iitus 
of  the  debt  is  governed  by  the  domicil  of  the 
creditor  are  cases  involving  the  taxation  of 
debts.  The  reason  for  this  rule  is  that  the 
creditor  has  the  evidence  of  the  debt  in  his 
hands,  and  on  the  grounds  of  public  policy  the 
creditor  might  be  deemed  the  person  to  control 
the  8itxi%  of  the  debt  for  taxation.  But  such  a 
rule  in  garnishee  proceeding  would  nullify  the 
laws  pertaining  to  the  garnishment  of  debts  of 
nonresident  defendants. 

National  Bank  cf  Commerce  v.  Huntinqton, 
129  Mass.  444:  Plimpton  v.  BigeUno,  98  N.  T. 
596;  Atty-Gen,  v.  Bay  State.  Min.  Co,  99  Mass. 
148,  96  Am.  Dec.  717;  Green  v.  Van  Buekirk^ 
U  U.  8.  7  Wall.  189,  19  L.  ed.  109. 

The  proposition  that  the  principal  debtor 
must  be  personally  served  is  without  force. 

Brauser  v.  New  England  F.  Ine,  Co.  21  Wis. 

512. 

At  an  early  day  in  Massachusetts  it  was  held, 
under  then  existing  statutes,  that  a  nonresident 
could  not  be  garnished. 

Tingleyy.  JBateman,  10  Mass.  848,  and  other 
cases  in  that  court. 

The  statute,  however,  was  amended  after 
these  decisions  so  that  a  nonresident  might  be 
garnished,  and  the  statute  was  upheld. 

National  Bank  of  Commerce  v.  Huntington, 
129  Mass.  444. 

The  nUnois  court  could  get  lurisdiction  of 
principal  defendant  by  pubflcatfon  and  did  so. 

Newlandy.  Reilly,^  Mich.  151;  Madden  yr. 
Cooper,  47  ill.  869. 

CasBoday»  J.,  delivered  the  opinion  of  the 
court: 

During  all  the  times  mentioned  in  the  fore- 
going statement  the  plaintiff,  Mrs  Renier,  was 
domiciled  in  and  a  resident  of  this  State. 
The  8t.  Paul  Company  mentioned,  claiming  to 
T)e  a  creditor  of  hers  for  a  large  amount,  com- 
menced an  action  against  her,  not  in  any  of  the 
courts  of  Wisconsin,  but  in  the  Superior  Court 
for  Cook  County,  111.,  and  garnished  the  Bos- 
ton company,  as  a  foreign  corporation,  by 
serving  garnishee  process  upon  its  agent  located 
in  Chicago.  Mrs.  Renier  did  not  appear  in  that 
action,  nor  in  such  garnishee  proceedings,  and 
no  process  or  notice  of  any  kind  was  ever 
served  upon  her  therein  otnerwise  than  by 
publication,  as  mentioned.  It  is  claimed  that 
such  publication  was  insufficient,  but  for  the 
purpose  of  this  appeal  it  is  assumed  that  the 
statutes^f  Illinois  were  in  all  respects  complied 
with.  Upon  the  facts  stated  the  law  is  well 
settled  by  the  Supreme  Court  of  the  United 
States  to  the  effect  that  the  Chicago  court  ob- 
tained no  jurisdiction  to  render  any  personal 
judgment  against  Mrs.  Renier.  8t.  Clair  v. 
Coi.  106  U.  S.  850,  27  L.  ed.  222;  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565;  Thompeon  v. 
Whitman,  85  U.  S.  18  Wall.  457,  21  L.  ed. 
897-  Board  of  PuMic  Works  v.  Columbia  Col- 
lege] 84  U.  8.  17  Wall.  521,  21  L.  ed.  687. 
To  the  same  effect  are  the  decisions  of  this 
court.  Witt  V.  Meyer,  69  Wis.  595;  Smith  v. 
Grady,  68  WU.  215. 

This  beinff  so,  it  is  very  obvious  that  the  most 
that  could  be   accomplished  in  the  Chicago 
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court  was  to  reach  property,  assets,  or  credits 
belonging  to  Mrs  Renier,  and  within  the  juris- 
diction of  that  court.  This  is  apparent  from 
the  authorities  cited.  If  there  was,  therefore,  a 
want  of  jurisdiction  in  that  court  as  to  such 
property,  assets,  or  credits,  then  the  proceed- 
ings therein  were  null  and  void,  and  could  not 
operate  to  abate  or  defeat  the  suit  at  bar.  The 
question  recurs  whether,  at  the  time  of  such 
garnishment,  Mrs.  Renier  was  the  owner  of 
any  property,  assets,  or  credits  within  such 
jurisdiction  of  the  Chicago  court.  There  is 
no  pretense  that  at  the  time  the  garnishee  pa- 
pers were  served  upon  the  Chicago  agent  of  the 
Boston  company  he  had  in  his  possession  or 
under  his  control  any  tanffible  property  be- 
longinff  to  Mrs.  Renier.  The  extent  of  the 
claim  18  that  at  that  time  the  Boston  company 
was  indebted  to  Mrs.  Renier  upon  the  judg- 
ment recovered  in  the  Circuit  Court  for  Brown 
County,  mentioned  in  the  foregoing  statement^ 
and  hence  that  such  indebtedness  was  attached 
or  reached  by  the  service  of  the  garnishee  pa- 
pers upon  the  Boston  company's  agent  in  Chi- 
cago. If  such  contention  can  be  maintained, 
then  it  is  obvious  that  the  St.  Paul  company 
might  have  attached  such  indebtedness  by  such 
garnishee  proceedings  in  any  State  or  city  in 
the  Union  where  the  Boston  company  hap- 
pened to  have  an  office  and  an  agent.  This 
would  necessarily  be  upon  the  theory  that  such 
indebtedness  to  Mrs.  Renier  was  ambulatory, 
following  each  of  the  several  agents  of  the 
Boston  company,  and,  for  the  purpose  of  gar- 
nishment, having  a  9itu»  with  and  in  the  office 
of  each  and  all  of  such  agents,  wherever  they 
happened  to  be  located.  If  such  is  the  law,  ft 
is  certainly  important  that  all  should  know  it. 
As  indicated,  none  of  the  parties  to  the  pro- 
ceedings in  the  Chicago  court  were  residents  of 
Illinois.  Proceedings  by  ^mishment  are  in 
their  nature  very  much  like  the  old  trustee 
process.  In  such  a  case  in  Massachusetts,  at 
an  early  day,  the  court  refuses  to  take  juris- 
diction, for  the  reason  that  all  the  parties  were 
nonresidents.  Tingley  v.  Bateman,  10  Mass. 
246.  It  was  there  said,  in  behalf  of  the  court, 
that  "the  summoning  of  a  trustee  is  like  a 
process  in  rem.  A  chose  in  action  is  thereby 
arrested,  and  made  to  answer  the  debt  of  the 
principal.  The  person  entitled  by  the  contract 
or  duty  of  the  supposed  trustee  is  thus  sum- 
moned by  the  arrest  of  this  species  of  effects. 
These  are,  however,  to  be  considered,  for  this 
purpose,  as  local,  and  as  remaining  at  the  resi- 
dence of  the  debtor  or  person  intrusted  for  the 
principal;  and  his  rights,  in  this  respect,  are 
not  to  be  considered  as  following  the  x>erBon 
of  the  debtor  to  any  nlace  where  he  may  be 
transiently  found,  to  be  there  taken  at  the 
will  of  a  third  person,  within  a  jurisdiction 
where  neither  the  original  creditor  nor  debtor 
resides."  To  the  same  effect  are  Sawyer  y. 
Thompson,  24  N.  H.  510;  Bowen  v.  Pope,  125 
111.  28,  14  West.  Rep.  678.  It  has  also  been 
repeatedly  held  in  Massachusetts  that  a  trus- 
tee residing  in  another  State,  though  tempo- 
rarily therein  when  service  is  made  upon 
him,  is  not  liable  to  the  trustee  process,  and 
especially  is  this  so  where  the  principal  defend- 
ant is  also  a  nonresident.  Bay  v.  Underwood, 
8  Pick.  802;  Hart  v.  Anth&nv,  15  Pick.  445; 
Nye  v.  Lieambe,  21  Rck.  268.    To  the  same 
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effect  are  Lawrence  y.  Smithy  45  N.  H.  588, 
86  Am.  Dec.  188;  Qreen  v.  Farmers  dh  G.  Bank, 
25  Conn.  452;  Lot)^ay  v  .  Atbee,  88  Me.  414. 

Tbe  only  exception  to  this  rule  seems  to 
be  wbere  tangible  property  belonging  to  tbe 
principal  defendant  has  been  actually  seized 
within  the  State,  or  tbe  contract  or  promise  is 
to  be  performed  within  tbe  State.   Ibid,;  Saw- 

fer  V.  ITumipaan,  supra;  Toung  v.  Ross,  81  N. 
[.  201;  Lawrenee  v.  Smith,  supra;  Quillander 
V.  HoweU,  85  N.  Y.  657;  Ixfi^oyY,  Albee,  supra. 
Some  of  the  authorities  cited  and  the  views 
thus  expressed  were  considered  and  sustained 
by  Mr,  Justice  Orton  in  Chicago  C,  Nat,  Bank 
V.  Chicago,  M,  <fc  8t,  P,  R,  Co,  45  Wis.  172. 

The  courts  of  Massachusetts  have  gone  to 
the  extent  of  holding  that  a  resident  of  that 
State,  haying  contracted  to  deliver  goods  at  a 
place  in  another  State,  could  not  be  charged  in 
foreign  attachment  as  tbe  trustee  of  the  person 
to   whom  the   goods  were  thus  contracted. 
Clark  y.  Brewer,  6  Gray,  820.    In  Dartforth 
y.  Penny,  8  Met  564,  it  was  held  that  a  foreign 
corporation,  having  no  specific  articles  of  prop- 
erty in  its  possession  within  that  State  belong- 
ing to  the  principal  defendant  to  whom  it  was 
indebted,  could  not  be  charged  by  trustee  pro- 
cess, notwithstanding  many  of  its  members  and 
officers  resided  there,  and  its  books  and  records 
were  kept  there.    To  the  same  effect  is  Oold  v. 
Housatonie  R.  Co,  1  Gray,  424,  where  it  was 
held  that  a  foreign  railroad  corporation  could 
not  be  charged  by  tbe  trustee  process,  although 
in  possesion  of  a  railroad  in  Massachusetts  un- 
der leases  from  the  proprietors  thereof;  and 
also  Towle  v.  Wilder,  57  Vt.  622;  Louisville  cfe 
M,  R,  Co.  y.  Dooley,  78  Ala.  524;  Alabama  <t 
O.  8,  R,  Co,  v.  Chumbey  (Ala.)  0  So.  Rep.  286; 
Western  R.  Co.  v.  IhornUm,  60  Ga.  800;  Bates 
v.  Chicago,  M,  db  St.  P,  R.  Co.  60  Wis.  296; 
SutJierland  v.  Second  Nat.  Bank  of  Peoria,  78 
Ky.  250.     In  8mith  v.  Mutual  L.  Ins.  Co. ,  14 
Allen,  886,  it  was  held  that  the  courts  of  Mas- 
sachusetts would  not  entertain  jurisdiction  of 
a  bill  in  equity,  brought  by  a  citizen  of  Ala- 
bama against  such  foreign  insurance  corpora- 
tion, to  restore  him  to  his  rights  under  a  life 
policy,  notwithstanding  such  foreign  corpora- 
tion transacted  business  therein,    and  bad  a 
resident  agent  therein,  upon  whom  all  lawful 
process  against  the  company  might  be  served. 
The  theory  upon  which  foreign  attachments 
and  foreien  garnisbments  are  sustained  is  that 
the  princFpal  defendant  is  beyond  the  reach  of 
process,   but  that  his  property  is  within  the 
reach  of  such  process,  and  may,  therefore,  be 
seized  thereon.    Pennsylvania  R.  Co.  v.  Pen- 
nock,  51  Pa.  244.    As  indicated,  tbe  proceed- 
ings in  the  Chicago  court  were  not  based  upon 
any  cause  of  action  originating  in  the  State  of 
Illinois,  nor  to  enforce  any  contract  or  engage- 
ment entered  into  with  reference  to  any  subject 
matter  within  that  State,  but  merely  for  tbe 
purpose  of  reaching  property  belonging  to  Mrs. 
Kenier,  having  no  tangible  existence  in  that 
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State.  The  authorities  cited,  as  well  as  others 
which  might  be  cited,  pretty  clearly  show  that 
the  Chicago  court  obtained  no  Jurisdiction  over 
that  property.  Central  R.  db  BIm.  Co.  v.  Carr, 
76  AU.  888,  52  Am.  Rep.  889;  Bratiser  v.  New 
England  F.  Ins.  Co.  21  Wis.  506.  Nor  was  It 
tbe  purpose  of  such  proceedings  to  reach  prop- 
erty belonging  to  the  Boston  company,  its 
indebtedness  to  Mrs.  Renier  was  in  no  sense  its 
property,  but  rather  an  indication  of  the  ab- 
sence of  its  property.  In  speaking  of  tbe  situs 
of  choses  in  action  lor  the  purposes  of  taxation, 
Mr.  Justice  Field  observed  that  "to  call  debts 
property  of  the  debtors  is  simply  to  misuse 
terms.  All  the  property  there  can  be  in  tbe 
nature  of  things  in  debts  of  corporations  her 
longs  to  the  creaitors,  to  whom  they  are  pay- 
able, and  follows  their  domicil,  wherever  that 
may  be.  Their  debts  can  have  no  locality  sep- 
arate from  the  parties  to  whom  they  are  due." 
State  Tax  on  FoteignrHM  Bonds,  82  U.  S.  15 
WaU.  820,  21  L.  ed.  179.  This  principle  has 
received  recent  sanction  in  this  court.  State 
v.  Gaylord,  78  Wis.  825. 

It  is  obvious  from  what  has  been  said  that, 
if  tbe  indebtedness  of  the  Boston  company  to 
Mrs.  Renier  had  any  situs  outside  of  Wisconsin 
for  the  purposes  of  garnishment,  it  was  at  the 
home  office  of  that  company  in  Massachusetts, 
certainly  not  with  tbe  respective  agents  of  that 
company,  wherever  located  in  the  several 
states.  But,  as  observed,  that  indebtedness 
was  in  the  form  of  a  judgment  recovered  by 
Mrs.  Renier  in  a  court  of  her  domicil  in  Wis- 
consin. Tbe  statute  of  this  State  required  the 
Boston  company  to  pay  that  Judgment  to  Mrs. 
Renier  within  the  time  therein  specified.  Sec- 
tion 1974,  Rev.  Stat.  Such  payment,  or  its 
equivalent,  was  absolutely  essential  to  the  con- 
tinuance of  business  in  the  State.  Ibid.  Such 
being  the  rules  of  law,  and  tbe  facts  being  as 
stated,  we  must  hold  that  the  situs  of  the  in- 
debtedness in  question  for  the  purposes  of  gar- 
nishment at  the  time  of  the  commencement  of 
the  proceedings  in  the  Chicago  court  was  only 
in  Wisconsin,  where  Mrs.  Renier  resided. 
This  view  is  sustained  by  numerous  cases  cited 
by  counsel  for  the  plaintiff,  among  which  are 
Wallace  Y.  MConneU,  88  U.  S.  13  Pet.  136, 10  L. 
ed.  95;  Rio  Grande  R.  Co,  v.  Oomila,  182  U. 
S.  485,  88  L.  ed.  402;  American  Bank  v.  Rol- 
lins, 99  Mass.  818;  Trowbridge  v.  Means,  5  Ark. 
185;  SMnn  v.  Zimmerman,  28  N.  J.  L.  150,  55 
Am.  Dec.  260;  American  Bank  v.  Snow,  9  R. 
I.  11;  Wood  V.  Lake,  18  Wis.  84. 

It  follows  that  tbe  prooeediogs  in  the  Chicago 
court  did  not  operate  as  a  bar  or  abatement  of 
this  action. 

TJte  judgment  of  the  Circuit  Court  is  reversed, 
and  tbe  cause  remanded,  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  proper  amount  remain- 
in||^  due  und  unpaid  on  the  former  Judgment, 
with  interest  and  costs. 


566 


Indiana  Sufrbhb  Coubt. 


Dbc.» 


INDIANA  SUPREME  COURT. 


STATE  of  INDIANA,  exreh  City  of  TERRE 

HAUTE,  4rp*., 
t, 

Jacob  C.  KOLSEM  et  al. 


C 


Ind. 


.) 


1.  PrayiniT  an  appeal  without  taking 
amp*  IVuTther  steps  <loe6  not  defeat  the  Juris- 
dloSon  of  the  trial  oourt  to  entertain  a  bill  of 
review. 

8.  There  is  no  invasion  of  the  right  of 
k-  local  self  gOTemment  by  a  statute  provid- 
ing for  an  appointment  of  poUoe  oommissloneTS 
by  state  officers. 

8.   No  Tested  right  of  aeityis  invaded 

by  transferring  property  and  authority  from  one 
class  of  officers  to  another. 

4.  Courts  cannot  inquire  into  the  motives 
of  legislators. 

6*  The  adoption  by  the  Legislature  of  a 
standard  of  dassiflcation  for  cities  for 
the  sole  purpose  of  bringing  a  single  municipal- 
ity under  the  Act  does  not  make  the  Act  void 
where  the  subject  is  not  one  upon  which  special 
legislation  is  forbidden. 

6.  Whether  or  not  a  general  law  can  be 
made  applicable  to  a  particular  sub- 
ject on  wlilch  special  laws  are  not  prohibited 
by  the  Constitution  In  case  the  general  laws 
would  be  inapplicable  is  exclusively  a  legislative 
question. 

7.  A  general  law  upon  a  sul^ect  con- 
cerning which  the  Constitution  does 


not  require  general  legislation  ihay  properly 
be  amended  by  a  special  one. 
8*   Whether  or  not  a  sgrstem  of  elassffl- 
cation  prescribed  by  the  Iiegislature 

in  IflgWating  upon  a  subject  concerning  which 
general  laws  aie  not  required  is  good  or  vidoua, 
will  not  be  determined  hy  the  JudJolary. 

9.  If  the  title  of  a  statute  corns  »  gen- 
eral sutaject  it  is  sufficient  no  matter  how 
minutely  lifi  statute  may  go  into  details  germane 
to  that  subject. 

10*  A  statute  classiiying  cities  accord- 
ing to  the  enumeration  of  persons  be- 
tween the  ages  of  six  and  twenty-one  years  is  not 
so  uncertain  as  to  be  incapable  of  enforcement 
where  such  enumeration  is  provided  for  by  law. 

(McBride  and  CKd8,'J J.,  dissent  from  propo9UU>tM 
6^  7  and  8,) 

(December  17, 1881.) 

APPEAL  by  defendant  from  a  jadgment  of 
the  Superior  Court  for  Vigo  County  in 
favor  of  plaintiffs  in  a  suit  brought  to  review 
a  Judgment  which  had  been  rendered  against 
them  at  the  suit  of  relator  in  quo  warranto 
proceedings  instituted  by  relator  to  remove 
them  from  the  office  of  police  commissioners 
of  the  City  of  Terre  Haute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewr%.  Addison  C«  Harris  and  lanton 
Cox*  for  appellant: 

The  law  is  void  for  uncertainty. 

A  law  is  void  unless  the  courts  can  apply  it 
without  extrinsic  aid. 


NoTB.— Statutes;   qeMTfA^  must  Z>e  enaeUd  where 
appHedble;  lei/iOative  dtaeretion. 

In  the  following  States  at  least,  clauses  have  been 
placed  In  the  Constitution  forbidding  the  enact- 
ment of  special  laws  when  general  ones  could  be 
made  applicable;  and  such  clauses  have  been  con- 
strued in  the  cases  cited  below  in  addition  to  those 
which  appear  in  the  principal  case. 

Alabama,  art.  4,  t  f^. 

In  this  State  it  was  held  In  Clarke  v.  Daviney, 
60  Ala.  078,  that  the  question  of  the  applicability  of 
a  general  statute  was  for  the  Legislature,  but  in 
two  later  decisions,  MoKemie  v.  Gorman,  68  Ala. 
442,  and  Munf  ord  v.  Pearce,  70  Ala.  4S2,  the  question 
was  regarded  as  not  fully  settled,  and  the  court  ex- 
pressly refused  in  those  cases  to  determine  whether 
or  not  the  legislative  discretion  was  conclusive. 

Arkansas,  arL  6,  §  85. 

In  addition  to  the  decision  cited  in  the  principal 
case,  it  has  been  held  that  the  question  was  purely 
for  the  Legislature,  in  Boyd  v.  Bryant,  85  Ark.  78, 
37  Am.  Bep.  6;  Little  Bock  v.  Parish,  86  Ark.  112. 

California,  art.  4,  §26,  subsec.  88.  The  legislative 
determination  is  conclusive.  People  v.  MoFadden, 
81  Gal.  480. 

Colorado,  art  S,  §26. 

Florida,  art.  6,  tl8. - 

IllinoiB,art.4,§28. 

In  this  State  the  legislative  determination  is  also 
conclusive.  Johnson  v.  Joliet  &  C.  B.  Co.  28  III.  207; 
Owners  of  Lands  v.  People,  118  HI.  816. 

Iowa,  art.  8,  S  80. 

In  this  State  the  question  of  the  applicability  of 
a  general  law  may  be  reviewed  by  the  judiciary 
(Ex  parte  Pritz,0  Iowa,  86;  McGregor  v.  Baylies,  10 
Iowa,  43;  State  v.  Squires,  26  Iowa,  848);  but  the 
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court  is  not  justified  in  disturbing  an  Act  unless 
the  infraction  is  dear,  palpable,  and  plainly  incon- 
sistent. Biohman  v.  MusoBitine  County  Suprs.  4  L. 
B.A.446,  77  Iowa,  513. 

Kansas,  art.  2,  §  17. 

In  addition  to  the  cases  holding  that  the  legis- 
lative determination  is  final,  cited  in  the  principal 
case,  see  also  Wichita  v.  Burleigh,  86  Kan.  34. 

Missouri,  srt.  4,  §68. 

The  doctrine,  as  stated  in  the  principal  case,  that 
the  legislative  determination  was  conclusive,  was 
followed  in  Missouri  until  the  revision  of  the  Con- 
stitution (St.  Louis  Comn.  v.  Shields,  62  Mo.  247; 
I  Murdock  v.  Woodson,  2  Dill.  188),  when  a  clause 
was  inserted  that  whether  or  not  a  general  law 
could  have  been  applicable  in  any  case  should  be  a 
judicial  question  and  as  such  shall  be  judicially  de- 
cided without  regard  to  any  legislative  assertion  on 
the  subject. 

Nebraska,  btL  8.  §  15. 

Nev&d&.  ftrt.  4  §  2L 

In  this  State  it  is  held  that  it  is  first  for  the  Legis- 
•lature,  but  finally  for  the  courts,  to  determine 
whether  or  not  a  general  law  could  be  made  appli- 
cable (State  V.  Irwin,  6  Nev.  124;  Hess  v.  Pegg,  7 
Nev.  28):  but  the  mere  fact  of  the  passage  of  the 
law  is  prima  facie  evidence  that  a  general  law  could 
not  be  made  applicable  and  wiU  be  conclusive  in 
the  absence  of  an  affirmative  showing  to  the  con- 
trary.   Evans  v.  Job,  8  Nev.  840. 

In  New  Jersey,  art.  4,  §  7,  subd.  11,  and  New  York, 
art.  8,  §8,  it  is  provided  that  the  Legislature  shall 
pass  general  laws  for  all  cases  which  in  its  judg> 
ment  may  be  provided  for  in  general  laws. 

Texas,  art.  8,  §66. 

West  Virginia,  art.  6,  §89. 

Wyoming,  art  3,  §  27.  H.  P.  F. 


1891. 


State  of  Ikbiaka,  ex  rel,  Tbrbe  Haute,  v.  Kolsbm. 


667 


Sutherland.  Stat.  Const.  §g  62-182;  Emns  y. 
Browne,  30  Ind.  619,  96  Am.  Dec.  710;  South 
Ottawa  Y.  Berkins,  94  U.  S.  268,  24  L.  ed.  164. 

The  courts  do  not  know,  of  common  knowl- 
edge, that  by  the  enumeration  made  by  the 
•county  superintendent,  for  the  year  1890,  as 
ahown  by  his  official  returns  to  the  superin- 
tendent of  public  instruction,  Terre  Haute  was 
returned  as  having  an  enumeration  of  school 
•children  in  excess  of  14,000. 

1  Greenl.  Ev.  §  6;  Wharton,  Ev.  §  818. 

Now,  as  no  person  in  this  State  knows  Judi- 
cially the  contents  of  the  report  made  by  the 
superintendent  of  public  schools  in  Vigo  Coun- 
ty, it  follows  that  the  governor,  secretary,  treas- 
urer and  auditor  of  state,  or  a  majority  of 
them,  did  not  know  that  fact,  and  as  they  were 
not  authorized  to  try  that  fact,  they  commis- 
.^ioned  the  appellees  to  take  control  of  the  po- 
lice property  and  force  of  Terre  Haute  without 
;any  knowledge  of  the  contents  of  said  report, 
and  so  the  commission,  as  well  as  the  law,  is 
null  and  void. 

Po^t  V.  KendaU  County  Suprs.  106  U.  S.  668, 
^  L.  ed.  1206. 

The  Constitution  prohibits  local  and  special 
laws  on  ceitain  subjects,  and  then  adds,  nor  in 
any  ''other  cases  where  a  general  law  can  be 
made  applicable.'* 

Art.  4,  §§22,  23. 

Of  course  a  general  law  can  be  madeappH- 
<;able  to  the  subject  of  state  police. 

Special  laws  are  those  made  for  individual 
<»ses,  or  for  less  than  a  class  requiring  laws 
appropriate  to  its  peculiar  condition  and  cir- 
<;umstances;  local  laws  are  special  as  to  place. 

Sutherland,  Stat.  Const.  §  127. 

Section  28  of  art.  4  can  be  taken  by  the 
'Courts  as  a  rule  of  decision. 

In  the  same  instrument  the  people  com- 
manded that  "all  courts  shall  be  open;  and 
•every  man,  for  injury  done  to  him,  in  his  per- 
son, property,  or  reputation,  shall  have  remedy 
by  due  course  of  law." 

Art.  1,  $  12. 

Of  all  laws,  the  Constitution  is  to  be  con- 
-strued  in  the  light  of  the  conunon  intent  and 
purpose  of  the  iramers  and  people. 

Lafayette,  M.  A  B,  R.  Co,  v.  Oeiaer,\M  Ind. 
202;  Cooley,  Const.  Lim.  pp.  71,  79. 

Within  two  years  after  the  adoption  of  the 
Constitution,  in  considering  the  force  and  effect 
of  sections  22  and  28,  it  was  laid  down  that 
''the  evil  to  be  remedied  by  sections  22  and  28 
^  .  .  was  the  local  and  special  legislation  so 
prevalent  under  tl^  old  system.  It  nad  grown 
into  such  magnitude  that  counties,  townships, 
and  even  school  and  road  districts,  had  special 
laws  for  the  management  of  their  local  affairs. 
.  .  .  To  remedy  these  evils,  to  restore  the 
State  from  being  a  coterie  of  small  independ- 
•encies  with  a  bod^  of  local  laws,  like  so 
many  counties  palatine,  to  what  she  should 
be,  and  was  intended  to  be,  a  unity  governed 
throughout  her  borders  on  all  subjects  of 
common  interest  by  the  same  laws,  general  and 
uniform  in  their  operation,  the  restrictions  in 
aections  22  and  23  were  embodied  in  the  Con- 
atitution." 

*  Maiee  v.  State,  4  Ind.  342.  See  also  Thomas 
V.  Clay  County  Comrs,  5  Ind.  4;  Beebe  v.  State, 
«  Ind.  616,  63  Am.  Dec.  391;  Madieon  <£  i. 
J2.  Co.  V.  Whiteneck,  8  Ind.  219. 
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Out  of  a  gross  ohiter  in  Oentile  v.  State,  29 
Ind.  409,  has  grown  what  is  now  asserted  to  be 
the  rule  that  courts  are  impotent  to  inquire 
whether  a  law  violates  section  23  of  article  4. 

If  this  contention  be  so,  then  section  twenty- 
three  is  wholly  nugatory,  idle  and  useless,  and 
serves  no  purpose,  and  "there  is  no  reason  why 
it  should  have  a  place  in  the  Constitution." 

Judge  Ray  by  way  of  sheer  oWfer  said,  "In 
Oentile  v.  State,  29  Ind.  409,  we  held,  over- 
ruling Thomas  v.  Clay  County  Comrs,,  6  Ind. 
4,  that  it  is  for  the  Legislature  alone  to  judge 
whether  a  law  on  any  given  subject,  not 
enumerated  in  section  22  of  the  Constitution, 
should  be  made  applicable  to  the  whole 
State." 

If  Ray's  rule  of  construction  is  the  one  in- 
tended by  the  people,  and  therefore  the  true  one, 
then  in  so  far  as  it  relates  to  cities, — and  it 
includes  every  municipal  body  in  the  State, — 
the  Legislature  has  power,  by  special  laws,  to 
put  each  under  special  police  rules  and  regula- 
tions, and  return  to  the  abuses  which  the  peo- 
ple believed  they  had  forever  prohibited.  It  is 
time  this  snake  was  scotched. 

EvansviUe  v.*  Bayard,  39  Ind.  460;  Chamber- 
lain V.  EtansmUe,  77  Ind.  642;  Bichels  v.  i^ 
anwiUeSt,  B.  Co.  78  Ind.  261,  41  Am.  Rep. 
561;  Warren  v.  EwinsvUU,  3  West.  Rep.  867, 
106  Ind.  104;  Bluffton  v.  Studabaker,  3  West. 
Rep.  877, 106  Ind.  129;  Bvansville  v.  Summery, 
6  West.  Rep.  422,  108  Ind.  189;  Wiley  y.  Bluff- 
ton,  9  West.  Rep.  681,  111  Ind.  162,— are  similar 
cases. 

In  Marks  v.  Purdue  University  Trustees,  37 
Ind.  163,  Judge  Worden  was  careful  not  to 
commit  the  court  to  the  obiter  in  Oentil^s  Case, 

The  14th  Amendment,  Federal  Constitution, 
declares:  "No  State  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  proc- 
ess of  law,  nor  deny  any  person  within  its 
jurisdiction  the  equtd  protection  of  the  law." 

This  expunges  any  contrary  provision  in  the 
Constitution  of  the  State. 

Ifeal  V.  Delaware,  103  U.  S.  370,  26  L.  ed. 
667. 

The  word  "person"  includes  "corporation." 

Santa  Clara  County  v.  Southern  Pac,  R.  Co, 
118  U.  S.  396,  30  L.  ed.  118;  Pembina  Consol, 
Silver  Min,  db  Mill,  Co.  v.  Pennsylvania,  125 
U.  S.  189,  31  L.  ed.  653;  1  BL  Com.  p.  123; 
Rev.  Stat.  1881.  §§  1286,  1899;  Sedgw.  Const 
p.  372,  noU:  Indiana  v.  Woram,  6  Hill,  83, 40 
Am.  Dec.  381,  and  note. 

The  Amendment  allows  "no  greater  burdens 
to  be  laid  upon  one  than  others  in  the  same 
calling  and  condition." 

Barbier  v.  Connolly,  113  U.  S.  31,  28L.  ed. 
924. 

The  discriminations  which  are  open  to  ob- 
jections are  those  where  persons  engaged  in  the 
same  business  are  subjected  to  different  restric- 
tions, or  are  held  entitled  to  different  privileges 
under  the  same  conditioifs. 

Soon  Ring  v.  Crowley,  113  U.  S.  709,  28  L. 
ed.  1147. 

No  power  of  the  State  must  be  exerted 
within  the  limits  of  these  principles,  and  its 
exertion  cannot  be  sustained  when  special,  par- 
tial, or  arbitrary. 

CaldwOl  V.  Texas,  137  U.  S,  698,  84  L.  ed. 
818.  See  also  Minnesota  v.  Barber,  136  U.  S. 
319,  34  L.  ed.  467. 
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The  courts  of  the  country  have  often  over- 
thrown statutes,  freneral  in  form,  but  which 
could  be  applied  only  to  one  person  or  locality. 

Sutherland,  Stat.  Const.  §  128. 

A  general  law,  which  in  fact  could  be  ap- 
plied to  only  three  small  towns  in  one  county, 
was  for  this  reason  held  void. 

State  V.  Oaddis,  44  N.  J.  L.  868. 

Likewise  a  general  law  which  could  be  ap- 
plied only  to  seaside  resorts. 

iSStote  V.  Winaar,  2  Cent.  Rep.  259,  48  N.  J. 
L.  06. 

So  a  law,  general  in  form,  providing  for 
holding  courts  in  all  counties  of  more  than  60,- 
000  ''inhabitants,  in  which  there  shall  be  any 
city  incorporated  at  the  time  of  the  passage  of 
this  Act,  with  a  population  exceeding  8,000 
inhabitants,  situated  at  a  distance  from  the 
county  seat  of  more  than  twenty-seven  miles 
by  the  usually  traveled  road,"  is  void. 

Own.  V.  Patton,  88  Pa.  267. 

The  Act  establishing  a  police  court  "in  all 
cities  of  the  second  grade  and  third  class,  hav- 
ing a  population  at  the  last  federid  census  of 
16,612,"  was  adjudged  void,  because  it  could 
affect  but  one  city  in  the  State. 

State  V.  Anderson,  8  West  Rep.  606,  44 
Ohio  St.  247;  State  v.  Smitlt,  48  Ohio  St.  — ; 
State  V.  Pagh,  1  West.  Rep.  86,  48  Ohio  St. 
98;  Morrison  v.  Bachert,  8  Cent  Rep.  117, 112 
Pa.  822;  Qroeaeh  v.  State,  42  Ind.  661;  EeanUy 
y.  State,  74  Ind.  101;  Elder  v.  State,  96  Ind. 
164;  Atlantic  City  Water  Works  Co.  v.  Con- 
sumers Water  Co.  44  N.  J.  Eq.  427;  Coutieri 
V.  New  Brunswick,  44  N.  J.  L.  68;  State  v. 
Trenton,  42  N.  J.  L.  486;  State y.  2Yenton\Bd. 
of  License  A  Excise,  4  Cent.  Rep.  88.  48  N.  J. 
L.  488;  State  v.  Windsor,  supra;  State  v.  Herr- 
mann, 76  Mo.  840;  McCarthy  v.  Com,  1  Cent 
Rep.  Ill,  110  Pa.  248;  Davis  v.  Clark,  106  Pa. 
877;  Com.  v.  Patton,  supra;  Frye  v.  Part- 
ridge, 82  111.  267;  State  v.  Boyd,  19  Nev.  48; 
Montgomery  School  Directors  of  Ayr  Twp,  v.  Com, 
91  Pa.  125;  Weinman  Y,  WUkinOfurg  A  E.  L. 
P.  R,  Co.  11  Cent.  Rep.  54,  118  Pa.  192.  Cite 
State  V.  Judges  of  Common  Pleas,  21  Ohio  St. 
17;  State  v.  Mitchell,  81  Ohio  St  607;  Bronson 
V.  Oberlin,  41  Ohio  St  481;  McGiU  v.  State,  84 
Ohio  St  287;  WTieeler  v.  Philadelp/iia,  77  Pa. 
838;  Eilgore  v.  Magee,  85  Pa.  401;  Devine  v. 
Cook  County  Comrs.  84  111.  590;  MeConihev, 
State,  17  Fla.  269  et  seq. 

These  cases  furnish  various  illustrations  es* 
tablishing  the  rule  that  a  law,  guised  as  a  gen- 
eral statute,  to  affect  less  than  the  whole  of  the 
same  class,  is  void;  and  that  the  classification 
must  be  on  a  substantial  difference,  and  not 
arbitrary,  fanciful  or  illusory. 

See  also  Mugler  v.  Kansas,  123  U.  S.  628,  81 
L.  ed.  205. 

Mr,  Jacob  D.  Early  for  appellee. 

Elliott*  Ch,  J,,  delivered  the  opinion  of  the 
court: 

A  preliminary  question  arising  upon  the  con- 
tention of  counsel  that  the  appeUees  are  barred 
from  prosecuting  this  action  first  requires  con- 
sideration. Tbe  facts  upon  which  counsel 
plant  themselves  are,  in  substance,  these: 

The  relator  filed  an  information,  in  the  nature 
of  a  quo  warranto,  against  the  appellees,  assert- 
ing that  they  had  entered  into  tiie  office  in  con- 
troversy without  right.    The  trial  court  sus- 
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tained  the  relator  and  gave  judgment  in  its 
favor.  The  appellees  prayed  an  appeal,  but 
took  no  further  steps  to  effect  an  appeal.  Sub- 
sequently, the  appellees  brought  this  suit  to 
review  Uie  Judgment,  and  obtained  the  relief 
they  sought  If  the  appellees  ha'd  perfected 
their  appeal  there  could  be  no  doubt  that  the 
case  would  have  been  entirely  removed  from 
the  jurisdiction  of  the  trial  court,  and  that 
court  could  not  have  entertained  a  bill  to  review 
the  judgment  pending  the  appeal.  AUen  v. 
AUen,  80  Ala.  164;  Boynton  v.  Foster,  7  Met 
415;  Mitchd  v.  United  States,  84  U.  S.  9  Pet 
711,  9  L.  ed.  288;  EnsnUngerv.  Powers,  106  U. 
S.  292, 27  L.  ed.  782;  Burgess  v.  CDonoghue,  90- 
Mo.  299,  7  West  Rep.  110. 

But  l)ere  there  was  no  appeal,  for  this  court 
never  acquired  jurisdiction.  Holloran  v.  Mid- 
land R,  Co.  (Ind.)  28  N.  E.  Rep.  549. 

As  there  was  no  appeal  jurisdiction  was  not 
vested  in  this  court  and  the  trial  court  did  not 
err  In  entertaining  jurisdictiou  of  the  bill  of 
review. 

The  controversy  grows  out  of  the  claio^ 
made  by  the  appellees  to  the  office  of  poboe* 
commissioner  of  the  City  of  Terre  Haute  to- 
which  they  assert  title  under  the  Act  of  Marcb 
4,  1891.    Acts  of  1891,  p.  90. 

The  relator  denies  their  right  to  the  office, 
affirming  that  the  Act  under  which  they  assert 
title  is  invalid  because  it  violates  the  provUions* 
of  the  Constitution. 

The  power  of  the  Legislature  to  provide  for 
the  appointment  of  members  of  a  municipal 
board  of  police  has  been  affirmed  in  every 
instance  in  which  it  has  been  so  challenged 
and  presented  as  to  require  the  judgment  of  th& 
courts.  Those  courts  which  hold  to  the  doc- 
trine that  control  of  matters  of  purely  local 
concern  cannot  be  taken  from  the  fieople  of  the 
locality,  place  their  decisions  upon  the  ground 
that  the  selection  of  peace  officers  is  not  a  local 
matter,  but  is  one  of  state  concern,  inasmuch 
as  such  officers  belong  to  the  constabulary  of 
the  State.  But  whi&  the  reasoning  of  the 
courts  is  diverse,  the  ultimate  conclusion 
reached  by  all  the  cases  is  the  same.  Indian- 
apolis V.  Huegele,  115  Ind.  681;  State  v.  Denny ^ 
118  Ind.  882, 4  L.  R.  A.  79;  Stfite  v.  Denny,  118 
Ind.  449,  4  L.  R.  A.  66;  EmnstiUe  v.  StaU,. 
118  Ind.  426, 4  L.  R.  A.  98;  State  v.  BUnd,  121 
Ind.  514;  PtopU  v.  Draper,  16  N.  Y.  532;  Peo- 
ple v.  Sfiepard,  86  N.  Y.  285;  People  y.  Mahaney, 
13  Mich.  481;  State  v.  Covington,  29  Ohio  St 
102;  Police  Comrs.  v.  Louisville,  3  Bush.  597; 
State  V.  Hunter,  88  Kan..578;  Baltimore  v. 
State,  15  Md.  870;  State  v.  Seatey,  22  Neb.  464. 

In  our  judgment,  the  Act  here  assailed  may 
be  upheld  upon  the  ground  that  it  does  not 
trench  upon  the  right  of  local  self-government 
We  put  our  decision  on  this  pomt  upon  the 
principle  that  in  providingfor  tbe  appointment 
of  officers  connected  with  the  constabularjr  of 
the  State,  there  is  not  an  invasion  of  the  right 
of  local  self-government,  but  simply  the  exer- 
cise of  the  power  to  provide  for  the  selectioii 
of  peace  officers  of  the  State. 

A  municipal  corporation  is  not  clothed  with 
any  vested  right  in  a  public  office,  nor,  indeed, 
does  it  possess  a  vested  right  iu  public  property. 
It  has  been  long  and  firmly  settled  that  the 
charters  of  public  corporations  may  be  repealed 
or  altered  as  the  Legislature,  in  the  exercise  of 
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its  cODStitutioDal  powers,  deems  proper.  Sloan 
V.  State,  8  Blackf.  861;  Meriwether  v.  GarreU, 
102  U.  S.  472,  26  L.  ed.  197;  Coffin  v.  State,  7 
Ind.  157;  1  Dillon,  Mun.  Corp.  4th  ed.  §§  61, 
68,71. 

See  also  authorities  collected  in  Elliott  on 
Roads  and  Streets,  p.  8^. 

The  rule  stated  by  us  fully  and  effectually 
disposes  of  the  argument  of  counsel  that  the 
Act  is  void  because  it  impairs  the  vested  right 
of  the  City  of  Terre  Haute,  as  it  is  quite  clear 
that  in  transferring  property  and  authority 
from  one  class  of  officers  to  another,  no  vested 
right  of  the  municipality  was  invaded.  The 
Act  contains  this  provision: 

"That  in  all  cities  having  an  enumeration  of 
children  between  the  ages  of  six  and  twenty- 
one  years,  of  14,000  and  over,  as  shown  by  the 
official  returns  of  such  enumeration,  made  by 
the  several  county  superintendents  of  this  State 
to  the  Superintendent  of  Public  Instruction, 
for  the  year  1890,  there  shall  be  established 
within  and  for  said  City,  a  board  of  metro- 
politan police,  to  consist  of  three  commission- 
ers, to  be  appointed  by  the  governor,  secretary, 
treasurer  and  auditor  of  state,  or  a  majority  of 
them." 

The  appellant's  counsel  argue  with  signal 
ability  that  the  Legislature  in  selecting  the 
standard  of  classification  have  chosen  an  arbi- 
trary, unreasonable  and  ineffective  one,  and 
that,  therefore,  the  Act  must  fall  because  it  is  a 
special  one,  and  is  of  the  class  of  special  legis- 
lation interdicted  by  the  Constitution.  It  may 
possibly  be  true,  as  counsel  assert,  that  the 
standard  of  classification  was  adopted  for  the 
sole  purpose  of  bringing  a  single  municipality 
under  the  Act,  and  that  the  motives  of  the 
Legislature  were  not  commendable;  but  grant- 
ing all  this  yet  no  reason  is  supplied  for  con- 
demning the  law,  for  the  courts  cannot  inquire 
into  the  motives  of  the  legislators;  all  that  the 
courts  can  rightfully  do  is  to  ascertain  and  de- 
cide whether  any  constitutional  provision  is 
violated.  Their  power  extends  only  to  an  in- 
vestigation and  determination  of  the  question 
whetiber  the  law  is  or  is  not  unconstitutional. 

The  subject  to  which  the  Act  under  consid- 
eration is  addressed  is  not  one  upon  which  the 
Legislature  is  forbidden  to  enact  special  laws. 
If  the  subject  were  one  of  those  enumerated 
in  the  section  which  prohibits  the  enactment 
of  special  laws  we  should  have  a  very  different 
case  from  the  one  before  us,  but  it  is  not  within 
the  classes  enumerated;  nor  can  it  be  brought 
within  the  enumeration  save  by  interpolating 
a  provision  not  written  in  the  Constitution.  It 
is,  of  course,  known  to  all  that  where  special 
laws  are  not  forbidden  they  may  be  enacted. 
Thorpe  V.  Rutland  cfc  B,  k  Co,  27  Vt.  140; 
Adams  v.  Boioe,  14  Mass.  840,  7  Am.  Dec.  216; 
Sharpkss  v.  Philadelphia,  21  Pa.  147-161,  59 
Am.  Dec.  759.  ^ 

If  the  enactment  of  such  a  law  as  the  one 
before  us  is  forbidden  it  must  be  by  virtue  of 
section  23  of  article  4  of  the  Constitutioo,  for 
the  subject  embraced  in  the  Act  is  not  includ- 
ed in  the  enumeration  found  in  the  preceding 
section.  But  section  28,  as  has  been  again  and 
again  decided,  does  not  prohibit  the  enactment 
of  special  laws,  where  general  ones  cannot  be 
made  applicable.  It  has  also  been  repeatedly 
held  that  whether  a  general  law  can  be  made 
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applicable  to  a  particular  subject  is  exclusive- 
ly a  legislative  question,  and  it  necessarily  re- 
sults that  if  the  question  is  legislative  the  whole- 
matter,  with  all  its  incidents,  must  be  deter> 
mined  by  the  Legislature.  It  has  been  steadi- 
ly held  since  the  decision  in  Oentile  v.  State,  2i> 
Ind.  409,  that  the  Legislature  is  the  exclusive 
judge  of  wheUier  a  general  law  can  be  made 
applicable  to  a  subject  not  enumerated  in  sec- 
tion 22  of  article  4  of  the  Constitution.  In  that 
case  it  was  said:  *'As  the  General  Assembly, 
then,  have  the  power  to  pass  local  laws  where 
general  ones  cannot  be  made  applicable,  and  as 
the  Constitution  does  not  declare,  except  in  the 
cases  enumerated  in  section  28,  in  what  partic- 
ular case  genera)  laws  can  be  made  applicable 
or  designate  the  subject  of  local  legislation, 
who  is  to  determine  when  a  law  may  be  local 
or  when  a  general  law  can  be  applied  to  the 
particular  subject.  Most  unquestionably  those 
who  mi^e  the  the  law  are  necessarily  required,, 
in  its  enactment,  to  judge  and  determine  from 
the  nature  of  the  subject  and  the  facts  relating^ 
to  it,  whether  it  could  properly  be  made  gen- 
eral and  of  uniform  operation  throughout  the 
State."  Among  the  many  cases  affirming  and 
enforcing  the  doctrine  so  emphatically  declared 
in  the  case  from  which  we  have  quoted  are 
these:  Hvanstille  v.  State,  118  Ind.  426,  438, 
4  L.  R  A.  93;  Wiley  v.  Bluffton,  111  Ind.  152, 
9  West.  Rep.  681;  Johnson  v.  Wells  County 
Comrs.  107  fiid.  15-22,  5  West.  Rep.  287;  Kel- 
ly V.  State,  92  Ind.  236;  Stvttsman  v.  State,  67 
Ind.  120:  Viekery  v.  Chase,  60  Ind.  462;  Marks^ 
V.  Purdue  Univ&rsity  Trustees,  87  Ind.  163; 
State  V.  Tucker,  46  Ind.  358;  Clem  v.  State,  8a 
Ind.  432;  Longworih  v.  Etansville,  32  Ind.  324; 
State  V.  Boone,  80  Ind.  225;  StaU  v.  HockeUy 
29  Ind.  802. 

It  is  simply  and  absolutely  impossible  to 
escape  the  force  of  the  decision  in  Oentile  v. 
State,  supra,  for  the  question  was  there  made 
and  there  decided.  The  question  was  before 
the  court  for  decision  and  judgment  was  given 
upon  it.  This  has  been  affirmed  in  many  cases 
in  terms  as  strong  as  the  pen  can  frame.  In 
the  case  of  BvanstnUe  v.  State,  supra,  the  ques- 
tion came  before  the  court  upon  an  Act  relating 
to  precisely  the  same  subject  as  that  covered  by 
the  Act  now  before  us.  There  is  no  room  for 
doubt  as  to  what  was  there  decided,  nor  is  it 
possible  to  doubt  that  what  was  there  decided 
is  controlling  here.  What  was  there  said  upon 
the  point,  and  aU  that  was  said,  is  this:  ''  To 
the  objection  that  the  Act  is  in  violation  of 
section  23,  article  4,  of  the  Constitution,  the 
answer  must  be  that  the  question  is  one  for 
the  Legislature  and  not  for  the  courts."  It  is 
not  easy  to  conceive  how  there  could  be  a 
stronger  or  clearer  decision  that  the  whole  ques- 
tion is  legislative  than  that  in  the  case  from 
which  we  have  quoted;  but  other  cases  are 
equally  as  strong  and  clear.  The  court  direct- 
ly applied  the  doctrine  of  Oentile  v.  State  to 
the  amendment  of  a  town  charter  in  the  case  of 
Wiley  V.  Bluffton  and  in  Johnson  v.  Wells  Coun- 
ty Comrs.  supra,  applied  that  doctrine  to  a 
legalizing  Act,  saying:  ''And  hence  many 
local  and  special  laws  have  been  upheld,  and 
the  rulings  have  been  that  where  the  case  does* 
not  fall  within  the  cases  enumerated  in  section 
22,  it  is  for  the  Legislature  to  determine 
whether  a  general  law  can  be  passed,  and  that 
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the  legislative  judgment  upon  that  question  will 
not  be  reviewed  by  the  courts." 

In  Vickery  v.  (jIiom,  ntpra,  Buskirk,  /.,  in 
•delivering  the  opinion  of  the  court,  said:  "Be- 
sides, it  has  been  repeatedly  held  by  this  court 
that  the  Legislature  is  the  exclusive  judge 
whether  a  law  on  any  subject  not  enumerated 
in  section  22,  article  4,  of  the  Constitution  can 
be  made  general  and  applicable  to  the  whole 
fitate."  He  also  said  that  the  doctrine  **is  now 
too  firmly  established  to  be  changed,  and  is 
decisive  of  the  case  in  judgment  so  far  as  it  is 
affected  by  section  28  of  article  4."  Earlier 
cases  had,  however,  declared  the  question  to 
be  unalterably  settled.  It  cannot,  therefore, 
be  doubted  that  the  firmly  settled  rule,  as  fully 
understood  and  directly  enforced  by  a  long  and 
unbroken  line  of  decisions,  is  that  whether  an 
Act  relating  to  a  subject  not  embraced  in  sec- 
tion 22  of  article  4  can  or  cannot  be  made  gen- 
eral, is  exclusively  a  legislative  question.  But 
other  courts  than  ours  have  declared  in  terms 
not  less  decided  and  explicit  than  those  em- 
ployed by  our  own  court,  that  the  question 
must  be  determined  by  the  Legislature,  and 
that  the  legislative  decision  is  beyond  judicial 
review.  Brawn  Y.Denver,  7  Colo.  808;  Car- 
penter V.  People,  8  Colo.  119;  State  v.  Boone 
County  Ct,  50  Mo.  817;  StaU  v.  New  Madrid 
County  Ct,  61  Mo.  88;  Hall  v.  Bray,  51  Mo. 
^88;  8taU  v.  Hitcheoek,  1  Kan.  178,  81  Am. 
Dec.  508;  Beach  v.  Leaky,  11  Kan.  ^8;  Davie 
V.  (?a»w«,  48  Ark.  871. 

All  of  the  cases  referred  to  are  influential  be- 
<!au8e  the  decisions  were  made  upon  Constitu- 
tions like  ours;  some  of  them  are  especially  so 
because  they  affirm,  as  our  own  court  has  so 
often  done,  that  the  decision  in  Gentile  v.  Slate, 
■supra,  authoritatively  adjudges  that  the  ques- 
tion is  purely  and  exclusively  a  legislative 
one. 

The  Constitution  has  been  authoritatively 
construed  by  the  courts.  The  Judicial  work 
has  been  done,  and  the  question  here  is  whether 
we  shall  undo  that  work,  not  whether  we  will 
•decline  to  give  the  constitutional  provision  a 
<»nstruction.  We  abide  by  the  rule  estab- 
lished; we  adhere  to  the  construction  so  long 
held  to  be  correct,  and  in  doing  so  this  leaves 
no  duty  unperformed.  If  we  should  undo  the 
work  that  has  been  done  and  depart  from  the 
iong-settled  doctrine  we  should,  indeed,  turn 
from  the  line  of  duty  and  take  the  foundation 
from  scores  of  curative  and  legalizing  acts,  as 
well  as  from  many  other  laws  that  have  long 
passed  unchallenged.  But  it  by  no  means  re- 
sults from  our  decision  here,  nor  from  the  de- 
•cisioos  in  the  cases  we  follow,  that  special  laws 
may  be  enacted  upon  all  subjects  connected 
with  towns  or  cities. 

The  decisions  put  at  rest  the  question 
whether  or  not  the  Legislature  can  determine 
whether  a  general  law  upon  a  subject  not 
enumerated  in  section  22  of  article  4  can  or  can- 
not be  made  applicable  by  affirming  that  it  is 
exclusively  a  legislative  question,  and  the  court 
must  and  does  so  adjudge.  If  the  question  is 
legislative,  then  it  is  indisputably  true  that  it 
is  excluded  absolutely  and  entirely  from  the 
dominion  of  the  judiciary.  It  is  inconceivable 
that  the  question  can  be  dissected  into  frag- 
ments and  one  part  assigned  to  one  department 
of  government  and  another  part  to  a  different 
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department  Under  our  system  of  govern- 
ment the  departments  are  distinct  and  inde- 
pendent; there  is  no  such  thing  as  a  power 
partly  judicial  and  partly  legislative.  Oreen- 
ongh  V.  Oreenouffh,  11  Pa.  489,  51  Am.  Dec 
567;  State  v.  Noble.  118  Ind.  850,  4  L.  R.  A. 
101;  Wright  v.  Dtfrees,  8  Ind.  298;  State  v. 
Denny,  118  Ind.  882-886.  4  L.  R.  A.  79;  Sfate 
V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65;  Bovey 
V.  State,  127  Ind.  588, 11  L.  R  A.  768. 

As  the  question  whether  a  general  law  can 
be  made  applicable  is  exclusively  legislative, 
the  incidents  of  the  main  question  are  neces- 
sarily and  entirely  legislative.  Where  the 
principal  subject  belongs,  there  the  incidents 
belong.  Means,  methoos,  and  the  like  belong 
to  the  department  that  is  invested  with  power 
over  the  general  subject.  It  is  for  that  depart- 
ment to  make  choice  of  modes  and  means;  and, 
as  the  Supreme  Court  of  the  United  States  has 
said:  "  It  is  master  of  its  own  discretion." 
Legal  Tender  Cases,  79  U.  8.  12  Wall.  457-561, 
20  L.  ed.  287-^16;  Baneoek  v.  Taden,  121  Ind. 
866,  6  L.  R.  A.  576;  State  v.  Haworth,  122  Ind. 
462>467,  7  L.  R  A.  240. 

Where  the  Legislature  has  power  over  a  sub- 
ject it  is  the  sole  judge  of  the  means  that  are 
necessary  and  proper  to  accomplish  the  object 
it  seeks  to  attain.  Legal  Tender  Cases,  110  U. 
S.  421,  28  L.  ed.  204. 

The  courts  cannot  assume  control  of  the 
general  subject  or  any  of  its  incidents.  As 
Judge  Cooley  says:  *"The  moment  a  court 
ventures  to  substitute  its  own  judgment  for 
that  of  the  Legislature,  in  any  case,  where  the 
Constitution  has  vested  the  Legislature  with 
power  over  the  subject,  that  moment  it  enters 
upon  a  field  where  it  is  impossible  to  set  limits 
to  its  authority,  and  where  its  discretion  will 
alone  measure  the  extent  of  the  interference." 
Cooley,  Const.  Lhn.  4lh  ed.  129. 

The  nile  is  that  where  a  subject  lies  wholly 
within  the  legislative  field  into  that  field  the 
judiciary  cannot  enter.  It  must  therefore  be 
true  that  where  a  subject  is  committed  to  the 
legislative  judgment,  theL^slature  is  invest- 
ed with  power  to  determine  the  mode  of  enact- 
ing statutes.  Whether  the  legislation  shall  be 
by  original  or  by  amendatory  statute  is  for  the 
Legislature  to  decide.  Wiley  v.  BlufUm,  su- 
pra; BvansviUe  v.  Summers,  108  Ind.  189,  0 
West.  Rep.  422;  Warren  v.  EvansviUe,  106 
Ind.  104,  8  West.  Rep.  867;  Chamberlain  v. 
Eransville,  77  Ind.  542;  EvansviUe  v.  Bayard, 
89  Ind.  450;  Longwortk  v.  Evansville  and 
Brown  v.  Denver,  supra. 

It  is  doubtless  true  that  where  the  Constitu- 
tion requires  the  enactment  of  a  general  law, 
the  attempt  to  amend  a  general  law  by  a  special 
one  would  be  fruitless;  but  where  the  subject 
is  one  which  does  not  require  a  general  law  the 
question  as  to.  what  form  the  legislation  shall 
take  is  exclusively  a  legislative  one.  Here  the 
subject  is  not  one  requiring  a  general  law,  and 
hence  special  amenaatory  laws  may  be  en- 
acted. 

Whether  the  system  of  classification  adopted 
by  the  Leeislature  is  a  good  or  a  vicious  one  is 
a  question  with  which  3ie  courts  have  nothing 
to  do,  inasmuch  as  the  entire  subject  lies  with- 
in the  legislative  dominion  and  is  excluded 
from  that  of  the  judicianr.  If  the  subject  were 
one  demanding  a  classincation  a  discussicHi  of 
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that  adopted  in  this  instance  would  be  proper, 
but  as  the  subject  is  exclusively  legislative,  it 
is  not  for  the  courts  to  inquire  whether  the 
Legislature  has  acted  wisely  or  unwisely  in  se- 
lecting a  standard  of  classification.  Many 
things  may  be  done  by  the  Legislature  that  the 
•courts  can  neither  control  nor  rebuke.  Our 
<iuty  i<)  done  and  our  power  exhausted  when  we 
adjudge  that  the  general  subject  with  its  inci- 
•dents  and  appendx^es  is  one  for  legislative  con- 
«iderataoo  and  decision.  If  the  Legislature 
has  erred  in  its  judgment,  its  error  must  be 
<x>rrected  and  rebuked  by  the  electors  of  the 
State,  not  by  the  courts. 

The  law-maklnjr  power  cannot  be  estopped. 
Within  constitutional  limits  it  is  sovereign. 
Irrepealable  laws  cannot  be  enacted.  Cooley, 
^Gonst.  Lim.  146,  148,  848. 

It  necessarily  results  from  these  elementary 
principles  that  the  Legislature  having  tried  one 
mode  of  legislation  is  not  precluded  from  try- 
ing another,     ^aie  V.  Hawortk,  supra. 

The  discussion  comes  back  at  last  to  the 
question,  Is  the  subject  one  for  legislative  con- 
sideration and  judgment?  For  if  it  is,  modes 
and  means  must  be  selected  by  the  Legislature, 
not  by  the  judiciary. 

The  argument  that  the  title  of  the  Act  of 
1891  is  insufficient  is  fully  answered  by  the  ad- 
Judged  cases.  It  is  settled  beyond  oontrover- 
sv  mat  if  the  title  covers  a  general  subject,  Uie 
Act  is  valid,  no  matter  how  minutely  it  mav  go 
into  details  germane  to  that  general  subject. 
Shoemaker  v.  Smith,  87  Ind.  122;  Bitters  v. 
Fulton  County  Comrs.  81Ind.  125;  Orawfords- 
vUle  db  S,  W,  Twp,  Q>,  v.  Fletcher,  104  Ind. 
«7-99,  1  West.  Rep.  247;  BarneU  v.  Harsh- 
harger,  105  Ind.  410,  8  West.  Rep.  760;  In- 
dianapolis v,  Huegele,  115  Ind.  581. 

It  is  insisted  that  the  Act  of  1801  is  so  un- 
certain as  to  be  incapable  of  enforcement. 
This  contention  rests  upon  the  sround  that  it 
cannot  be  ascertained  to  what  city  the  Act  will 
apply.  This  position  is  untenable.  A  public 
law  provides  for  the  enumeration  of  persons 
between  the  ages  of  six  and  twenty- one  years, 
■and  the  enumeration  is  for  a  great  public  pur- 
pose, affecting  high  public  interests.  Elliott, 
8upp.  §  1278;  Rev.  Stat  1881,  gg  4441,  4450, 
4472,  4475. 

There  are,  therefore,  official  acts  to  which 
the  court  may  resort  for  information .  State  v. 
Oramelspaeher,  126  Ind.  898,  408,  and  author- 
ities cited. 

Those  acts  are  required  by  legislative  enact- 
ment, and  that  enactment  was,  we  know, 
passed  in  obedience  to  the  Constitutional  pro- 
vision enjoining  upon  the  Legislature  the  duty 
of  encouraging  and  providing  for  a  great  edu- 
cational system.  We  are  far  within  the  au- 
thorities in  holding,  as  we  do,  that  for  the  pur- 
pose of  upholding  the  statute  and  giving  it 
effect,  we  may  justly  declare  that  there  is  here 
no  such  uncertainty  as  requires  its  overthrow 
and  the  defeat  of  the  legislative  purpose. 

The  decision  in  State  v.  Blend,  121  Ind.  514, 
fully  disposes  of  the  point  that  immunities  are 
conferred  upon  a  favored  class  of  citizens  to 
the  exclusion  of  others,  by  declaring,  as  it 
does,  that  such  provisions  may  be  eliminated 
without  impairing  the  validity  of  the  Act  in 
so  far  as  it  relates  to  questions  such  as  those 
presented  by  this  record. 

Judgment  affirmed. 
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MeBride,  J.,  dissenting: 

The  opinion  of  the  majority  of  the  court  af- 
firms the  validity  of  the  Act  of  March  4,  1891, 
which  purports  to  be  an  amendment  to  the  Act 
of  March  5,  1888,  Elliott's  Supplement,  §  705 
et  sea,,  known  as  the  "Metropolitan  Police 
Law.  As  I  understand  the  opinion,  it  is 
ba&ed  mainly  upon  the  assumption  that  the 
case  of  Gentile  v.  State,  29  Ind.  409,  together 
with  a  long  line  of  cases  since  decided  pur- 
porting to  follow  it,  establish  the  proposition 
that  section  28  of  article  4  of  the  Constitution 
of  the  State,  which  is  as  follows:  "In  all  the 
cases  enumerated  in  the  preceding  section,  and 
in  all  other  cases  where  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general  and 
of  uniform  application  throughout  the  State," — 
leaves  it  to  the  Legislature  alone  to  determine 
whether  a  law  on  any  given  subject,  not  enum- 
erated in  section  22  can  be  made  applicable  to 
the  whole  State,  and  that  the  determination 
and  judgment  of  the  Legislature  in  such  cases 
is  conclusive,  and  not  siibject  to  review  by  the 
courts.  This  premise  being  assumed,  the 
court  declines  to  entertain  or  consider  the  ob- 
jection that  the  Act  in  question  is  in  violation 
of  the  provision  above  quoted  from  the  Con- 
stitution, holding  that  by  the  rule  of  stare  de- 
cisis that  question  is  put  at  rest. 

While  entertaining  the  most  profound  re- 
spect for  the  learning  and  ability  of  my  asso- 
ciates, I  find  myself  unable  to  concur  in  the 
conclusion  reached  by  them.  I  have  not  con- 
sidered, nor  have  we  any  right  to  consider, 
any  question  as  to  the  wisdom  of  this  legisla- 
tion or  the  motives  of  the  Legislature  in  enact- 
ing it.  We  are  bound  to  assume  that  they  all 
acted  from  pure  motives,  and  that  none  of 
them  so  far  forgot  their  duty,  as  argued  bv 
counsel,  that  they  sought  to  gain  a  partisan  ad- 
vantage, instead  of  to  advance  the  public  good. 
We  can  properly  consider  but  one  question: 
Is  the  law  such  a  law  as  the  Legislature  has 
the  power  under  the  Constitution  to  enact?  If 
it  is,  all  questions  as  to  its  wisdom  or  its  pro- 
priety l^longed  solely  to  the  Legislature. 
Nor  can  we  legitimately  consider  whether  or 
not  the  f ramers  of  the  Constitution  acted  wise- 
ly in  placing  the  power  of  construing  it  where 
they  did.  We  can  only  inquire.  Where  has 
the  Constitution  placed  the  power  of  constru- 
ing this  one  of  its  provisions?  If  in  the  Legis- 
lature it  is  well,  and  they  alone  must  exercise 
it  If  in  the  courts,  we  dare  not  shrink  from 
discharging  the  duty. 

The  Constitution  is  the  supreme  law,  enact- 
ed by  the  people,  and,  under  federal  authority, 
constitutes  the  only  limitation  upon  legislative 
power.  It  is  our  duty  to  support  and  faithful- 
ly to  construe  it. 

The  following  are  the  principal  grounds  up- 
on which  I  am  compelled  to  dissent  from  the 
principal  opinion: 

1.  In  so  far  as  the  rule  which  it  is  assumed 
has  been  declared  in  Oentile  v.  State,  supra, 
is  concerned,  the  question  was  not  necessarily 
before  the  court  in  that  case.  In  my  opinion 
all  that  was  there  said  upon  that  subject  was 
cbiier  dictum,  I  am  impelled  to  this  conclu- 
sion because  the  court  in  deciding  that  case 
expressly  decided  that  the  law  then  under  con- 
sideration was  general  and  not  special.  It 
would  seem  to  be  clear  that  if  the  law  was 
general  it  presented  no  question  as  to  the  power 
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of  the  Legislature  to  decide  upon  the  necessity 
for  a  special  law. 

2.  No  case  has  ever  since  that  time  been  de- 
cided by  this  court  which  necessarily  involves 
that  question,  or  necessarily  requires  the  court 
to  decide  it.  It  is  true,  the  case  has  been  fre- 
quently cited  and  quoted,  and  in  many  cases 
that  doctrine  has  been  asserted  as  affording  one 
of  the  ccrounds  upon  which  the  case  could  be 
decided;  but  a  careful  examination  of  all  those 
cases  will,  I  think,  show  that  the  court  in  each 
case  affirms  the  existence  of  other  grounds, 
sufficient  to  lead  the  court  to  the  same  conclu- 
sion. Those  cases,  and,  indeed,  all  of  the 
cases  decided  by  this  court  since,  and  includ- 
ing the  case  of  6entile  v.  State,  involving  any 
auestion  as  to  the  power  of  the  Legislature  in 
le  enactment  of  load  legislation  may  be 
grouped  as  follows: 

1.  Those  where  this  court  has  held  that  the 
law  assailed  is  in  fact  general  and  not  special 
Gentile  v.  State,  wpra;  State  v.  Hockett,  29  Ind. 
802;  StaU  v.  Boone,  80  Ind.  225;  Stuttgman  v. 
State,  57  Ind.  119;  Banlon  v.  Fioj/d  County 
Comrs,  58  Ind.  128;  Qroekh  v.  StaU,  42  Ind. 
547;  Indianapolts  v.  Huegele,  115  Ind.  581; 
State  V.  Saitz,  62  Ind.  159;  Ecangville  v.  StaU, 
118  Ind.  426.  4L.  H.  A. 98;  StaUv,  BUnd,  121 
Ind.  514.  and  many  other  cases. 

2.  Those,  where  the  Constitution  expressly 
authorizes  special  legislation,  as  Longworth  v. 
EfianeviUe,  82  Ind.  822;  Wiiiy  v.  Blvffton,  111 
Ind.  152,  9  West.  Rep.  681;  Clem  v.  StaU,  88 
Ind.  418;  Viekery  v.  O/iate,  50  Ind.  461,  and 
other  similar  cases. 

8.  Where  the  subject  of  the  legislation  is 
so  obviously  local  that  it  is  selfe^dent  that 
the  law  enacted  must  of  necessity  be  local,  and 
that  a  general  law  cannot  be  made  applicable. 
Marks  V.  Purdue  University  Trustees,  37  Ind. 
155;  Kelly  v.  StaU,  92  Ind.  236;  Johnson  v. 
Wells  County  Comrs,  107  Ind.  15,  5  West.  Rep. 
287;  Mount  v.  StaU,  90  Ind.  29,  and  many 
other  cases  similar  in  principle. 

In  this  class  would  fall  all  that  class  of 
legislation  known  as  * 'curative  statutes;" 
especially  those  legalizing  the  incorporation  of 
towns  and  the  acts  of  their  boards  of  trus- 
tees, where  their  validity  is  rendered  doubtful 
by  some  neglect  or  informality  on  the  part 
of  some  officer  or  other  person.  As  a  rule, 
in  such  case,  the  specitic  act  of  negligence 
or  informality  and  consequent  evil  to  be  rem- 
edied is  so  plainlv  local  as  to  bring  it  with- 
in the  rule  stated  in  Marks  v.  Purdue  Vni- 
tersity  Trustees,  supra.  In  that  case  Worden, 
J.,  while  referriag  to  the  QentiU  Case,  express- 
ly refrained  from  following  or  expressing  an 
opinion  upon  it,  placing  the  decision  upon  the 
ground  above  stated,  thus  recognizing  as  cor- 
rect that  principle  that  when  the  subject  of  the 
legislation  is  purely  local  there  is  no  necessity 
for  invoking  that  rule.  If  the  foregoing  group- 
ing of  cases  is  correct  (about  which  I  have  no 
doubt),  and  it  should  now  be  decided  that  the 
rule  laid  down  in  Thomas  v.  Clay  County 
Comrs,,  5 Ind.  4,  and  Maize y,  StaU,  4  Ind.  842. 
was  the  correct  rule,  and  that  OentiU  v.  State 
was  not  correctly  decided,  it  would  not  result 
in  overthrowing  a  single  adjudicated  case,  not 
even  OentiU  v.  StaU  itself,  that  case  being, 
as  the  court  there  holds,  correctly  decided  on 
other  grounds.    Indeed,  it  may  be  questionable 
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if  the  statement  in  that  case  has  in  this  State 
ever  been  adopted  under  such  circumstances  aa> 
render  it  authority,  in  the  true  sense  of  that 
term.  In  the  original  case,  it  was  certainly 
obiUr  dictum.  The  maxim  of  stare  dedsis  ap- 
plies only  to  points  arising  and  actually  de- 
cided in  causes.  Sutherland,  Stat.  Const.  ^. 
820. 

A  dictum,  as  long  as  it  remains  a  mere 
dictum,  does  not  pass  into  precedent  and  is  not 
authority.  Wells,  Res  Adjudicata  and  Stare- 
Decisis,  g  588. 

It  is  undoubtedly  true  that  a  dictum,  if  it  be 
adopted  and  declared  as  the  law  in  a  case 
where  the  question  is  properly  involved  and 
before  the  court  for  adjudication,  becomes  au- 
thority. It  then  ceases  to  be  a  dictum.  But 
the  mere  fact  of  its  repetition  and  recognition,, 
in  cases  which  do  not  require  or  authorize  an 
actual  adjudication  upon  the  principle  in  volvod,. 
cannot  change  its  character  or  make  it  au- 
thority.  As  long  as  it  remains  an  extra  judi- 
cial utterance  it  can  never  raise  the  bar  of  stare 
decisis. 

For  this  court  to  return  to  the  true  rule  and 
disapprove  of  the  OentiU  Case,  while  it  would 
involve  the  disapproval  of  a  similar  dedaratioo 
in  many  cases,  would  not  as  I  have  said,  involve 
the  actual  overruling  of  any  case,  for  the  rea> 
son  that  the  decisions  do  not  rest  upon  that 
ground  alone.  Nor  would  it  unsettle  a  title  or 
affect  the  validity  or  any  other  Act  of  the  Leg- 
islature. 

I  fully  appreciate  the  value  of  the  rule  of 
stare  decisis.  It  is  of  the  utmost  importance 
that  there  be  permanence  and  stability  in  the 
rules  of  law,  and  that  principles  of  law,  author- 
itatively announced  bv  courts  of  last  resort  and 
long  acquiesced  in  should  not  be  lightly  set 
aside.  When,  however,  it  becomes  apparent 
that  there  has  been  error,  the  consequences  of 
which  may  be  serious  and  harmful,  unless  the 
erroneous  rule  has  become  a  rule  of  property,, 
courts  seldom  hesitate  to  retrace  their  steps 
and  correct  the  wrong.  This  is  especially  true 
where  the  error  consists  in  a  misinterpretation 
of  the  fundamental  law,  as  in  such  cases  there 
is  no  other  available  remedy.  The  Constitu- 
tion being  the  measure  by  which  alone  we 
must  determine  the  validity  of  laws,  if  we  err 
in  interpreting  the  Constitution  the  error,  while 
persisted  in,  can  have  no  remedy  short  of  a 
change  in  the  Constitution  itself  by  the  people. 
Therefore  this  court,  in  the  case  of  Robinson. 
V.  Schenck,  102  Ind.  807-821,  speaking  by 
Elliott,  J.,  said:  "The  rule  of  stare  deeisit^ 
has  been  held  not  to  apply  with  its  usual  force 
and  vigor  to  decisions  upon  constitutional 
questions."  In  a  case  not  unlike  the  present 
it  was  decided  that  the  rule  of  stare  decisis 
applies  where  a  decision  has  been  recognized 
as  a  law  of  property,  and  conflicting  demands 
have  been  adjusted  and  contracts  make  with 
reference  to  and  on  faith  of  it;  but  not  to  ques- 
tions involving  the  construction  and  interpre- 
tation of  organic  law.  the  structure  of  the 
government  and  the  limitations  upon  the  legis- 
lative and  executive  power.  WiUu  v.  Owen, 
48  Tex.  41. 

Another  court  announces  a  similar  conclu- 
sion and  assigns  this  among  the  reasons  for  its 
conci usions :  * ' That  upon  a  constitutional  ques- 
tion as  to  which  wo  have  no  doubt,  we  cannot 
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'foUo'w  a  former  decision  against  our  present 
•conviction,  for  the  reason  that  to  do  so  would 
violate  our  oath  to  support  the  Constitution. 
Kneelandv.  Milwaukee,  15  Wis.  454,  602." 

It  is  true  that  the  rule  of  the  Gentile  Case 
has  been  recognized  by  the  courts  of  some  of 
the  other  states,  while  it  has  been  repudiated 
by  some.  The  apparent  recognitions  in  some 
'Oi  the  states,  however,  is  due  to  the  fact  that 
in  some  of  the  State  Constitutions  are  provis- 
ions expressly  submitting  the  question  of  the 
-applicability  of  generallaws  to  the  judgment 
of  the  Legislature.  Of  course,  where  that  is 
<done,  there  is  no  room  for  controversy. 

It  is  also  significant  to  note  in  this  connec- 
tion the  constant  and  persistent  recurrence  of 
this  question  and  its  suggestion  to  and  by  this 
^court  during  all  the  years  from  the  decision  of 
Gentile  v.  State,  down  to  the  present,  together 
with  the  care  taken  by  the  Legislature  in  fram- 
ing laws  where  a  question  of  this  character 
might  arise,  to  give  them  at  least  the  form  of 
general  laws,  it  indicates  a  general  feeling  in 
the  bar,  the  courts  and  the  Legislature  itself 
that  the  question  was  not  foreclosed  by  adludi- 
^cation.  If  the  law  was  indeed  adjudicated  and 
.settled  as  now  claimed,  and  if  the  adjudication 
was  so  sweepin.^  and  conclusive,  all  questions 
-as  to  special  legislation  on  subjects  not  enum- 
•erated  in  section  23,  article  4  of  the  Constitu- 
tion are  mere  questions  of  legislative  ezpe- 
•dieocy,  to  be  determined  by  the  exercise  of 
legislative  discretion  alone,  and  there  has  not 
l)een,  since  the  Gentile  Case  was  decided  in 
1868,  even  a  possibility  of  finding  room  for 
Judicial  interpretation  or  construction  relating 
to  the  exercise  of  that  legislative  discretion. 

8.  Sections  22  and  28  of  article  4  of  the 
Constitution  were  enacted  hy  the  people  as  re- 
4rtriction8  upon  the  power  of  the  Legislature. 
A  constitutional  restriction  upon  legislative  ac- 
tion is  utterly  without  vitality  or  binding 
force,  unless  the  Constitution  clothes  some 
branch  of  the  state  government  with  the  power 
to  enforce  it.  That  power  is,  bv  both  federal 
.and  stat«  constitutions,  lodged  in  the  courts. 
They  alone  can  make  the  ultimate  decision  as 
to  the  constitutionality  of  all  legislative  Acts, 
whenever  these  Acts  become  the  subject  of 
Judicial  controversy. 

The  force  of  the  foregoing  proi)osition8  can 
only  be  escaped  by  denying  that  section  28  is 
a  restriction  upon  legislative  action.  If  it  is 
not  it  Js  a  mere  surplusage  and  should  be 
stricken  from  the  Constitution .  The  Constitu- 
tion confers  no  power  of  any  character  upon 
the  Legislature.  So  far  as  that  body  is  con- 
cerned, the  only  effect  of  the  Constitution  is  to 
limit  and  not  to  confer  or  extend  power. 

The  debates  in  the  constitutionid  convention 
-ahow  that  much  time  was  there  spent  in  dis- 
cussing the  evil  of  special  legislation,  and  that 
:8ections  22  and  28  were  inserted  to  remedy  that 
-evil. 

In  Maize  v.  State,  4  Ind.  842,  decided  at  the 
November  Term,  1858,  this  court  said  of  these 
sections:  'These  provisions  are  all  in  the 
nature  of  restrictions  on  the  legislative  author- 
ity. .  .  .  The  evil  to  be  remedied  by  sections 
22  and  28,  above  quoted,  was  the  local  and 
special  legislation  so  prevalent  under  the  old 
tsystem.  It  had  grown  into  such  magnitude 
that  counties,  townships,  and  even  school  and 
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road  districts,  had  special  laws  for  the  man- 
agement of  their  local  affairs.  ...  To  remedy 
these  evils,  to  restore  the  State  from  being  a 
coterie  of  small  independencies,  with  a  body 
of  local  laws,  like  so  many  counties  palatine, 
to  what  she  should  be  ana  was  intended  to  be, 
a  unity,  governed  thoughout  her  borders  on 
all  subjects  of  common  interest,  by  the  same 
laws,  general  and  uniform  in  their  operation, 
the  restrictions  in  sections  22  and  28  were  em- 
bodied in  the  Constitution." 

In  Thomas  v.  Clay  County  Comrs. ,  5  Ind.  4, 
decided  at  the  May  Term,  1854,  the  court 
said:  "It  is,  however,  insisted  that  the  Legis- 
lature have  decided  a  general  law  to  be  inap- 
plicable to  the  case  under  consideration;  that 
from  this  decision  there  is  no  appeal,  and  that 
therefore  it  is  not  competent  for  this  court  to 
decide  upon  the  validity  of  the  law  in  ques- 
tion. If  that  i)osition  be  correct,  the  28d  sec- 
tion has  no  vitality,  nor  is  there  any  reason 
why  it  should  have  a  place  in  the  Constitu- 
tion. It  would  impose  no  restriction  upon  the 
action  of  the  Legislature,  nor  confer  any  power 
which  that  body  would  not  possess  in  the  ab^ 
sence  of  such  a  provision.  If  that  section  per- 
mits the  Legislature  to  enact  a  special  or  local 
law  ad  libitum,  in  any  case  not  enumerated, 
the  principle  involved  would  deprive  this  court 
of  all  authority  to  call  in  question  the  question 
of  a  legislative  construction  of  Its  own  powers 
under  the  Constitution.  We  are  not  prepared 
to  sanction  this  doctrine.  The  maxim  ''that 
parliament  is  omnipotent,"  has  no  place  in 
American  jurisprudence.  "Whether  the  Leg- 
islature have,  in  the  case  at  bar,  acted  withm 
the  scope  of  their  authority  is,  in  our  opinion, 
a  proper  subject  of  judicial  inquiry." 

These  two  cases  were  decided  so  soon  after 
the  adoption  of  the  new  Constitution  that  they 
may  be  regarded  as  practically  contempora- 
neous with  its  adoption.  One  of  the  judges 
composing  the  court  at  that  time,  and  concur- 
ring In  the  opinion  in  Thomas  v.  Clay  County 
Comrs,  (the  late  Governor  Hovey)  was  also  a 
member  of  the  convention  which  framed  the 
Constitution.  The  interpretation  thus  given 
to  these  provisions  of  the  Constitution  stood, 
apparently  acquiesced  in  and  unchallenged  for 
fifteen  years,  until  it  was  questioned,  and,  it  is 
claimea,  overruled  by  Gentile  v.  State,  A 
writer  on  this  subject  says:  "A  construction 
of  a  Constitution,  if  nearly  contemporaneous 
with  its  adoption  and  followed  and  acquiesced 
in  for  a  long  period  of  years  afterwards,  is 
never  to  be  lightly  disregarded  and  is  often 
conclusive."  Sutherland,  Stat.  Const.  §  807. 
Many  eminent  authorities  are  cited  in  support 
of  the  text.  In  Gentile  v.  State,  the  court  de- 
clares that  section  28  is  a  restriction  upon  leg- 
islative power,  and  "was  intended  to  prohiMt 
the  passage"  of  local  laws,  where  a  general 
law  could  be  made  applicable,  but  holds  that 
the  actual  restriction  and  prohibition  is  to  be 
found  in  the  consciences  of  the  individual  leg- 
islators. The  so-called  restriction  thus  be- 
comes a  mere  admonition.  The  evident  object 
sought  to  be  attained  by  the  adoption  of  this 
provision  of  the  Constitution  was  to  prevent, 
or  as  the  court  says  in  that  case  to  prohibit 
local  and  special  legislation — not  simply  to  ad- 
vise against  it." 

The  language   is   mandatory.     "Where  a 


674 


Indiana  Supbbmb  Goubt. 


Dbc.» 


general  law  can  be  made  applicable,  all  laws 
shall  be  general  and  of  uniform  operation 
throughout  the  Btate."  To  say  that  the  Legis- 
lature is  the  sole  judge  whether,  in  a  given 
case,  a  general  statute  can  be  made  applicable, 
makes  it  merely  monitory  and  not  mandatory. 
Such  a  rule  is  a  clear  ana  wide  departure  from 
the  general  rule  that  the  courts  are  the  sole 
final  tribunals,  authorized  under  our  system 
of  government  to  pass  upon  the  constitutional- 
ity of  laws.  It  can  only  be  sustained,  as  I 
have  heretofore  said,  by  denying  the  restrictiye 
character  of  section  &.  There  is  no  escape 
from  the  conclusion  that  if  that  section  is  to 
operate  as  an  actual  restriction,  the  courts 
must  ultimately  apply  it.  Judge  Story  says: 
**The  power  to  construe  the  Constitution  is  a 
Judicial  power."    1  Story,  Ck>nst.  §  876. 

*'The  universal  sense  of  America  has  decid- 
ed that  in  the  last  resort,  the  judiciary  must 
decide  upon  the  Constitutionality  of  the  Acts 
and  laws  of  the  general  and  state  governments, 
so  far  as  they  are  capable  of  bemg  fnade  the 
subjects  of  Judicial  controversy.'^  2  Story, 
Const.  8  1576. 

See  also,  to  the  same  effect,  1  Kent,' Com. 
420-426. 

CAf^/«7t/«<to0  Marshall  sa^s:  "The  judicial 
power  of  every  well  constituted  government 
must  be  co-extensive  with  the  legislative,  and 
must  be  capable  of  deciding  every  judicial 
question  which  grows  out  of  the  Constitution 
and  laws.  If  any  proposition  may  be  consid- 
ered as  a  political  axiom,  this,  we  think,  mav 
be  so  considered."  Cohens  v.  Virginia^  19  U. 
S.  6  Wheat.  884,  5  L.  ed.  274.  See  also  Bank 
<yf  Hamilton  v.  Ihidley,  27  U.  S.  2  Pet.  524,  7 
L.  ed.  507.  where  he  says:  *'The  judicial  de- 
partment of  every  government  is  the  rightful 
expositor  of  its  laws,  and  emphatically  of  its 
supreme  law." 

Of  this  power  of  the  courts  Jttdge  Cooley 
says:  "The  right  and  the  duty  of  the  courts 
to  do  this  are  so  plain  and  the  duty  is  so  gen- 
eridly,  we  may  say  almost  universally,  con- 
ceded, that  we  should  not  be  justified  in  weary* 
ing  the  patience  of  the  reader  in  quoting  from 
the  very  numerous  authorities  upon  the  sub* 
ject."    Cooley,  Const.  Lim.  8d  ed.  45. 

The  Supreme  Court  of  Pennsylvania,  per 
Qibson,  Cm.  J„  says:  "It  is  idle  to  say  that 
the  authority  of  each  branch  of  the  govern- 
ment is  defined  and  limited  by  the  Constitu- 
tion, if  there  be  not  an  independent  power  able 
and  willing  to  enforce  the  limitations.  Ex- 
perience proves  that  the  Constitution  is  thought- 
lessly, but  habitually,  yiolated,  and  the  sacri- 
fice of  individual  rights  is  too  remotely 
connected  with  the  objects  and  contests  of  the 
masses  to  attract  their  attention.  From  its 
very  position  it  is  apparent  that  the  conserva- 
tive power  is  lodged  in  the  judiciary,  which, 
in  the  exercise  of  its  undoubted  rights,  is 
bound  to  meet  any  emergency."  De  CAastel- 
luT  V.  Fairchild,  15  Pa.  18,  53  Am.  Dec.  570. 

Daniel  Webster  says:  "The  Constitution 
being  the  supreme  law,  it  follows,  of  course, 
that  every  Act  of  the  Legislature  contrary  to 
that  law  must  be  void.  But  who  shall  decide 
this  question?  Shall  the  Legislature  itself  de- 
cide It?  If  so,  then  the  Constitution  ceases  to 
be  a  legal,  and  becomes  only  a  moral,  restraint 
upon  the  Legislature.    If  they,  and  they  only, 
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are  to  judge  whether  their  acts  be  conformable- 
to  the  Constitution,  then  the  Constitution  is- 
admonitory  or  advisory  only,  not  legally  bind- 
ing; because,  if  the  construction  of  it  rests- 
wholly  with  them,  their  discretion  in  partic- 
ular cases  may  be  in  favor  of  yery  erroneous, 
and  dangerous  constructions.  Hence  the 
courts  of  law  necessarily,  when  the  case  arises^ 
must  decide  on  the  validity  of  the  particular 
acts.  Without  this  check  no  certain  limita- 
tions could  exist  on  the  exercise  of  legislatiye^ 
pow^r."  On  the  Independence  of  the  Judici- 
ary, Webster's  Works,  vol.  8,  p.  29. 

In  view  of  the  contention  in  this  case,  the- 
language  of  Mr.  Webster  is  especially  signif- 
icant and    forceful.    Quotations   of   similar 
tenor,  from  equally  eminent  authority,  might 
be  greatly  extended. 

I  confess  that  I  do  possess  profound  respect 
for  the  sages  of  the  law  above  quoted,  whose- 
emlnence  as  jurists  and  whose  grasp  of  the 
principles  of  statesmanship  were  leading  fac- 
tors in  laying  and  cementing  the  foundations- 
of  our  national  stability.  When  I  find  them 
asserting  the  power  and  duty  of  the  courts, 
not  only  to  construe,  but  to  apply  and  enforce,, 
all  constitutional  restrictions  and  limitations* 
upon  legislative  power,  and  find  as  the  solitary 
dissent  from  that  doctrine  the  rule  here  as- 
serted, I  am  constrained  to  follow  their  leacL 
They  declare  that  the  courts  alone  must  apply 
the  measure  of  the  Constitution  to  all  laws. 
They  assert  the  necessity  for  an  independent 
power,  able  and  willing  to  enforce  the  limita- 
tions npon  legislative  power,  and  that  without 
such  check  no  such  limitation  can  exist.  They 
tell  us  that  that  power  exists  in  the  courts, 
alone.  Section  28  does  impose  a  limitation  or 
restriction  upon  that  power,  and  I  am  com- 
pelled to  choose  between  their  opinion  that  tbe- 
courts  must  enforce  the  limitation,  and  the- 
opinion  which  we  are  here  asked  to  reaffirm,, 
that  the  Constitution  has  provided  no  tribunal 
for  its  enforcement,  but  the  consciences  of  the 
individual  legislators.  On  my  conscience,  I 
must  follow  the  former. 

4.  The  invalidity  of  the  law  in  question,  as. 
an  Act  of  special  le&rislation  (if  it  is  special> 
is,  however,  easily  determinable  upon  other 
grounds,  entirely  consistent  with  OeniiU  y. 
litaU^  and  requirin|^  no  disapproval  of  the  rtde- 
we  have  been  considering. 

That  rule  is,  that  the  Legislature  is  ihe  sole- 
judge  of  the  necessity  for  a  special  law  in  any 
given  case.    Hence,  its  enactment  of  a  special 
law  is  a  legislative  declaration  that  a  fireneraL 
law  cannot  in  that  case  be  made  applicable, 
and  such  declaration  is  final  and  conclusive. 
The  Act  here  in  question  purports  to  be  a  gen- 
eral, and  not  a  special  law.    It  is  eyident  that 
the  Legislature  purposely  gave  it  that  form^ 
If  the  enactment  of  a  local  law  is  a  conclusive 
legislative  determination  that  a  local  law  is- 
necessary,  the  enactment  of  that  which  pur- 
ports to  be  a  general  law  is  equally  a  legisla- 
tive declaration  that  a  general  law  can  be  made 
applicable,  and  that  a  special  law  is  not  neces-- 

The  question  does  not  rest  here,  howeyer. 
An  author  who  assumes  the  existence  of  the 
rule  laid  down  in  Qentile  v.  State,  and  gives  it 
as  being  settled  by  authority,  lays  down  the^ 
following  additional  rule:    "If  a  general  law 
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exists,  which  is  applicable  to  a  subject,  the 
question  whether  such  a  law  can  be  made  ap- 
plicable is  resolved.  The  Legislature  has.  by 
the  euactment  of  the  law,  practically  decided 
the  cjuestion.  Hence,  if,  while  such  a  general 
law  IS  in  force,  a  special  or  local  law  is  passed 
affecting  the  sam^  subject  and  modifying  the 
general  law,  the  question  of  its  validity  is  judi- 
cial; it  will  be  held  invalid  in  the  case  sup 
posed,  for  an  applicable  general  law,  being  m 
existence,  it  is  no  longer  a  question  whether 
such  a  law  can  be  made  applicable;  therefore, 
the  special  or  local  law  is  prohibited.  Suther- 
land, Stat.  &  Const.  L.  g  118. 

The  cases  cited  by  the  author  fullv  sustain 
the  text  It  is  also  sustained  bv  Booifuon  v. 
Perry,  17  Kan.  248;  Darling  v.  Sodgert,  7  Kan. 
592;  Gray  v.  Oroekett,  80  Kan.  188. 

I  believe  no  case  exists  conflicting  with  this 
principle,  nor  does  it  conflict  with  any  estab- 
lished rule  of  law. 

The  Act  of  the  Legislature  here  in  question 
was  enacted  as  an  amendment  to  the  Metro- 

golitan  Police  Law  of  1888.  While  this  court 
as  firmly  maintained  the  right  of  local  self- 
government  in  municipal  corporations,  it  has 
recognized  as  an  exception  to  the  exercise  of 
that  right  the  power  of  the  State  to  prescribe 
and  control  the  manner  of  selecting  the  con* 
stabulary,  including  the  police  force  of  a  cit}\ 
The  Act  of  1888  was  enacted  in  the  legitimate 
exercise  of  that  power.  While  it  onl^  applies 
to  certain  cities  m  the  State,  those  cities  being 
classified  according  to  population,  the  cla88^ 
flcation  adopted  has,  as  will  presently  appear, 
been  recognized  as  legitimate,  as  applied  to 
such  a  law,  and  the  law  itself  is  general  and 
not  special  or  local.  Its  validity  has  been  sev* 
eral  times  recognized  by  this  court.  Indiana- 
polis V.  Huegele  and  State  v.  Blend,  eupra; 
State  V.  Dennv,  118  Ind.  882,  4  L.  R.  A.  79; 
EvannUle  v.  /Stote,  118  Ind.  426,  4  L.  R.  A.  98. 

Therefore,  by  legislative  declaration  and  by 
judicial  recognition,  it  is  and  was  when  the 
Act  now  in  controversy  was  adopted,  conclu- 
aivelv  settled  that  a  general  law  could  be  made 
applicable  to  the  subject  of  this  particular  leg* 
Islation,  the  Act  in  question  being  a  mere 
amendment  to  a  general  law,  then  in  opera- 
tion, and  which  had  been  in  successful  opera- 
tion for  yeara 

There  was  no  room  for  anv  legislative  ad- 
judication as  to  the  applicability;or  non-appli- 
cability of  a  general  law. 

The  question  remains  in  either  case,  Is  the 
law  now  under  consideration  general,  or  is  it 
special  and  local  in  its  character? 

The  several  subdivisions  of  the  State  and  its 
municipalities  may  be  classified  and  laws  en- 
acted which  will  affect  differently  the  several 
classes,  and  thus  be  in  a  sense  local,  and  yet 
such  laws  are  general  within  the  meaning  of 
the  Constitutfon.  Thus,  in  Pennsylvania, 
where  the  Constitution  prohibited  special  leg- 
islation for  regulating  the  aff&irs  of  counties, 
cities,  %tc,  the  supreme  court  of  that  State 
in  McCarthy  v.  Com,  110  Pa.  243-246,  1  Cent. 
Rep.  HI,  says:  "It  is  admitted  that  classifica- 
tion, even  when  not  specially  recognized  by 
nature,  custom,  the  laws  of  trade  or  the  Con- 
stitution, must  in  certain  cases  be  adopted  ex 
necessitate,  .  .  .  General  le^slation  for  all 
the  cities  of  the  Commonwealth  as  a  single 
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class  having  been  re^rded  as  impossible,  the 
Legislature  first  divided  these  municipalities 
into  several  distinct  classes,  and  then  provided 
laws  and  regulations  adapted  to  each  class. 
This,  as  we  have  seen,  was  recognized  as  legit- 
imate and  proper. 

In  NiehoU  v.  Walter,  87  Minn.  264r-274.  it  is> 
said:  "  It  must  be  conceded  that  when  a  gen- 
eral law  uniform  in  its  operation  is  required, 
the  law  is  none  the  less  general  and  uniform, 
because  it  divides  the  subjects  of  its  operation 
into  classes  and  applies  different  rules  to  the 
different  classes.  For  the  purpose  of  efficient 
and  beneficial  legislation  it  is  often  necessary 
to  do  so."  See  also  Hanlon  v.  Floyd  County 
Comrs,  supra. 

As  we  have  elsewhere  said  m  recognition  of 
this  principle,  this  court  has  sustainea  as  gen- 
eral laws  classifying  counties  according  to 
population  for  the  grading  of  salaries  of  certain 
countv  officers,  and  the  Metropolitan  Polioe- 
Law  Itself  similarly  classifies  cities.  That  a 
law  classifying  the  objects  of  legislation  may,, 
indeed,  be  ^neral  and  not  within  the  inhibi- 
tion of  sections  22  and  28  of  article  4,  it  is  not 
enough  that  the  classification  be  made  merely 
in  accordance  with  certain  features  common  to 
all,  but  the  classification  must  bear  some  defi- 
nite relation  to  the  purpose  sought  to  be  accom- 
plished by  the  legislation. 

A  mere  arbitrary  classification  based  on  feat- 
ures which,  although  common  to  all.  bear  no 
relation  to  the  subject  matter  of  the  legislation, 
will  not  suffice. 

This  question  has  probably  received  more- 
thorough  consideration  from  the  supreme  court 
of  New  Jersey  than  from  the  courts  of  anv 
other  State.  In  StaU  v.  Hoagland.  61  N.  «f. 
L.  62-68,  it  is  said,  quoting  approvingly  from 
an  earlier  decision  of  the  same  court :  "  A  la  w 
is  to  be  regarded  as  general  when  its  provisions 
apply  to  all  objects  of  legislation,  distinguished 
alike  by  qualities  and  attributes  which  necessi- 
tate the  legislation,  or  to  which  the  enactment 
has  manifest  relation.  Such  law  must  embrace- 
all,  and  exclude  none,  whose  condition  and 
wants  render  such  legislation  equally  necessary 
or  appropriate  to  them  as  a  class." 

In  the  case  of  State  v.  Hammer,  42  N.  J.  L. 
487,  it  was  urged  upon  the  court  that  a  certain 
law  did  not  contravene  a  constitutional  pro- 
vision prohibiting  the  enactment  of  local  or 
special  laws  to  regulate  the  internal  affairs  of 
towns  and  counties,  because  it  was  general  in 
its  terms  and  embraced  "all  of  a  group  of  ob- 
jects having  characteristics  sufficiently  marked 
and  distinct  to  make  them  a  class  ov  them- 
selves." In  a  weU  considered  opinion  tde  court 
held  the  law  invalid  as  in  fact  special.  The 
court  says,  page  440:  "  Plainly,  a  law  may  be 
general  m  its  provisions,  and  may  apply  to  the 
whole  of  a  ^roup  of  objects  having  character- 
istics sufficiently  marked  and  important  to 
make  them  a  class  by  themselves,  and  yet 
such  law  may  be  in  contravention  of  this  con- 
stitutional prohibition.  Thus,  a  law  enacting 
that  in  every  city  in  the  State  in  which  there 
are  ten  churches  there  should  be  three  commis- 
sioners of  the  water  department,  with  certain 
prescribed  duties,  would  present  a  specimen  of 
such  a  law,  for  it  would  sufficiently  designate 
a  class  of  cities,  and  would  embrace  the  whole 
of  such  class,  and  yet  it  does  not  seem  to  m& 
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it  would  be  sustained  by  the  courts.  If  it 
could  be  so  sanctioned,  then  the  constitutional 
restriction  would  be  of  no  avail,  as  there  are 
few  objects  that  cannot  be  arbitrarily  associ- 
tited,  if  all  that  is  requisite  for  the  purpose  of 
legislation  is  to  designate  them  by  some  qual- 
ity, no  matter  what  tnat  may  be,  which  will  so 
distinguish  them  as  to  mark  them  as  a  distinct 
•class.  But  the  true  principle  requires  some- 
thing more  than  a  mere  designation  by  such 
characteristics  as  will  seem  to  classify,  for  the 
characteristics  which  thus  serve  as  the  basis  of 
•classification  must  be  of  such  a  nature  as  to 
mark  the  objects  so  designated  as  peculiarly 
requiring  special  legislation.  There  must  be 
substantial  distinction,  having  a  reference  to  the 
subject  matter  of  the  proposed  legislation,  be- 
tween the  obiects  or  places  embraced  in  such 
legislation  and  the  objects  or  places  excluded. 
The  marks  of  distinction  upon  which  the  class!- 
^cation  is  founded  must  be  such  in  the  nature 
of  things  as  will,  in  some  reasonable  de^rree  at 
least,  account  for  or  justify  the  restriction  of 
the  legislation. 

The  Supreme  Court  of  Minnesota,  in  AUen 
V.  Pioneer  Press  Co.,  40  Minn.  117,  120,  says: 
'*  Laws  public  in  their  objects  may  be  confined 
to  a  particular  class  of  persons,  if  they  be  gen- 
•eral  in  their  application  to  the  class  to  which 
they  apply,  provided  the  distinction  is  not 
arbitrary,  but  rests  upon  some  reason  of  public 
policy,  growing  out  of  the  condition  or  busi- 
ness of  such  class."  In  McCarthy  v.  Com. 
^upra,  the  Supreme  Court  of  Pennsylvania, 
speaking  of  arbitrary  or  illusory  classification, 
says:  ''  If,  indeed,  such  legislation  were  to  be 
recognized  as  legitimate,  vain  would  be  the 
•constitutional  prohibition  of  local  or  special 
laws.  But  little  ingenuity  in  the  way  of  so- 
called  classification  would  be  necessary  m  order 
to  isolate  every  single  county,  borough,  ward, 
township  and  school  district  in  the  State,  and 
provide  for  each  its  own  local  code."  See  also 
State  V.  Wood,  49  N.  J.  L.  85,  6  Cent.  Rep. 
.845;  8taU  v.  Seott,  50  K.  J.  L.  585,  1  L.  R.  A. 
^;  State  Bd.  of  Assessors  v.  Central  R.  Co.  48 
N.  J.  L.  146-278,  4  Cent.  Rep.  426;  Suther- 
land, Stat.  Const.  §§  127-129,  and  cases  cited; 
State  V.  Oaddis,  44  N.  J.  L.  365;  Brown  v. 
State,  86  Ga.  108;  Portland  v.  State,  52  N.  J. 
X.  521;  State  v.  Chosen  Freeholders  of  Bergen 
County,  Id.  502. 

In  State  v.  Boyd,  19  Nev.  48,  the  court,  in 
considering  a  similar  question,  says:  "In  or- 
der to  observe  the  uniiormity  required  by  the 
Constitution,  classification  if  made  must  be 
based  upon  reasonable  and  actual  differences; 
the  legislation  must  be  appropriate  to  the  class- 
ification, and  embrace  all  within  the  class." 
See  also  Turnery.  Fish,  19  Nev.  295;  Statey. 
Herrmann,  75  Mo.  840;  Com.  v.  Pat(on,QSF&. 
258. 

In  the  case  last  cited  the  court  asserts  that 
there  can  be  no  proper  classification  of  cities 
or  counties  except  by  population.  State  v. 
Ellet,  47  Ohio  St.  90. 

So  far  as  classification  has  heretofore  been 
resorted  to  in  the  legislation  of  this  State,  it 
has  been  strictly  within  the  limits  recognized 
as  legitimate  in  the  cases  above  cited,  and  it 
has  met  with  judicial  approval.  It  is  not  dif- 
ficult to  understand  how  increase  of  population 
in  a  county  leads  to  increase  in  the  duties  im- 
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posed  upon  its  ofiScers,  adds  to  their  responsi- 
bilities and  labor,  and  demands  a  higher  grade 
of  talent  to  meet  the  added  duties.  Hence, 
good  and  sufficient  reasons  for  grading  salaries 
of  officers  in  accordance  with  population.  So, 
also,  it  is  easy  to  trace  a  definite  connection  be- 
tween increasing  urban  population  and  in- 
crease of  crime.  We  are  authorized  to  take  ju- 
dicial notice  of  the  fact  that  as  the  population 
of  the  city  increases,  whether  the  ratio  of  in- 
crease in  the  criminal  element  exceeds  that  of 
the  non-criminal  or  not,  the  confederation  of 
criminals  thus  brought  about  makes  them  rela- 
tively more  powerful  and  dangerous  and  more 
difficult  to  control.  Hence  tne  need  of  in- 
creased police  protection,  and  the  especial 
ne^  of  placing  the  control  of  the  police  force 
beyond  the  danger  of  intimidation,  corruption 
or  control  by  that  element. 

But  what  possible  connection  can  exist  be- 
tween school  children  or  those  of  "school 
age"  and  crime?  Except  so  far  as  an  increase 
in  the  number  of  school  children  may  seem  to 
indicate  in  some  degree  an  increase  of  popula- 
tion, can  it  be  said  that  such  increase  affords 
any  index  to  the  growth  of  the  criminal  claits? 
Manifestly  not.  As  an  indication  of  the 
growth  of  population  even  it  is  illuaoiy,  for  the 
reason  that  it  does  not  necessarily  indicate  the 
number  of  resident  school  children.  They  are 
not  enumerated  according  to  residence.  Par- 
ents residing  in  one  school  corporation  may, 
on  request,  be  transferred  for  school  purposes 
to  another,  and  enumerated  there  regsoidless  of 
their  residence.    Rev.  Stat.  1881,  §§  447^^4475. 

This  may,  and  frequently  does,  result  in  giv- 
ing to  a  given  school  corporation  an  enumera- 
tion greatly  in  excess  of,  or  greatly  below,  the 
number  actually  resident  therein.  In  the  same 
way,  and  for  the  same  reason,  a  classification 
on  any  such  basis  lacks  the  permanency  of  a 
classification  based  on  the  population  as  shown 
by  the  decimal  census,  as  the  enumeration  is 
made  each  year.  In  my  judgment,  a  classifi- 
cation of  cities  according  to  the  enumeration 
of  school  children  therein  for  tbe  purpose  of 
determining  the  necessity  of  subjecting  the  po- 
lice force  of  such  cities  to  control  by  the  State 
is  arbitrary,  illusive  and  not  warranted  by  the 
Constitution.  Such  a  classification  bears  no 
more  relation  to  the  avowed  object  of  the  legis- 
lation, and  no  more  serves  to  account  for  or 
justify  it,  than  would  a  classification  based  on 
the  number  of  churches  in  the  city  or  the  num- 
ber of  iron  pumps  or  street  lamps.  We  have  a 
law  requiring  a  quadrennial  enumeration  of  the 
survivmg  soldiers  and  sailors  of  the  State,  and 
placing  the  report  on  file  with  the  adjutant  gen- 
eral. Also,  laws  requiring  the  report  and  reg- 
istry of  marriages,  births  and  deaths;  also  laws 
requiring  an  annual  enumeration  and  registry 
of  the  dogs  of  the  State;  and  a  classification 
based  on  any  of  these  could  be  sustained  with 
quite  as  good  reason.  The  opinion,  as  I  un- 
aerstand  it,  also  holds  that  we  may  take  judi- 
cial notice  of  the  enumeration  of  school  chil- 
dren and  their  number  in  the  different  locali- 
ties of  the  State.  If  the  court  is  right  in  this, 
we  must  judicially  know  that  the  law,  instead 
of  applying  to  a  class  of  cities  throughout  the 
State,  distinguished  by  certain  characteristics 
relative  to  or  requiring  such  legislation,  in  fact 
applies  to  but  one  city,  in  which,  so  far  as  we 
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know,  or  so  far  as  the  legislative  declaration 
informs  us,  nothing  exists  requiring  or  even 
Temotely  suggesting  any  necessity  for  it.  The 
decision  in  this  case  goes  beyond  that  of  Oen- 
tile  ▼.  State,  and  efiFectually  expunges  section 
'28  from  the  Constitution. 

With  the  concession  of  the  power  to  make 
such  an  amendment  to  a  general  law  even  the 
mythical  court  of  "conscience,"  which  Q entile 
V.  State  assumed  existed,  disappears.   • 

Olds,  J,: 

In  my  judgment,  the  opinion  in  the  case  of 
Oentile  v.  State  enunciates  an  erroneous  doc- 
trine, in  holding  that)  it  is  for  the  Legislature 
alone  to  judge  whether  a  law  on  any  given 
subject  not  enumerated  in  section  33,  article  4, 
of  the  Constitution  can  be  made  applicable  to 
the  whole  State.    It  in  effect  annuls  section  23 


of  article  4  of  the  Constitution,  and  permits  the 
Legislature  to  enact  local  laws  at  will,  notwith- 
standing the  Constitution  declares  such  laws 
cannot  be  passed  where  a  general  law  can  be 
made  ap{)licable;and  I  am  not  wiUing  to  extend 
the  doctrine  or  to  apply  it,  except  possibly  in  a 
case  coming  clearly  within  the  provisions  of 
that  opinion.  I  think  the  law  under  consid- 
eration in  this  case  if  upheld  is  an  extension 
of  the  doctrine,  and  reco^izing  an  unlimited 
right  to  pass  local  laws  singling  out  any  par- 
ticular town,  city,  township  or  county  of  the 
State,  and  pass  a  law  applicable  to  such  town, 
city,  township  or  county;  and  I  think  there  are 
other  valid  objections  to  the  validity  of  the 
law,  fullv  stateid  in  the  dissenting  opinion  of 
Me  Bride*  J,  I  therefore  dissent  from  the 
opinion  of  the  majority  of  the  court. 
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^ectton  6  of  the  Aetlof  1889,  providing^ 
that  no  oflflLcer  or  seanuui  of  a  seargoiiig^ 
▼easel  or  ship  shall  be  arrested  or  im- 

priBoned  for  debt,  etc.,  ia  not  Inoonfllct  with  sec- 
tion 20  of  the  Bill  of  Risrhts,  which  provides  that 
no  law  shall  be  enacted  ffrantiagr  to  any  citizen 
or  class  of  citizens  any  privilege  or  immunity 
which  upon  the  same  terms  shall  not  equally  be- 
long to  all  citizens. 

(December  14, 189L) 

APPEAL  bj  the  State  from  a  judgment  of 
the  Circuit  Court  for  Clatsop  County  dis- 
charging upon  a  writ  of  habeas  corpus  the  pe- 
titioner from  custody  to  which  he  bad  been 
committed  for  having  made  an  alleged  unlaw- 
ful arrest.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Thomas  A.  McBride,  Diet.  Attp., 
for  the  State: 

The  immunity  here  granted,  if  any,  is  im- 
munity from  arrest  for  debt.  Any  person  who 
is  a  sailor  may  enjoy  this  immunity,  and  any 
citizen  desiring  to  enjoy  such  immunity  may 
have  it  In  the  words oi  the  Constitution,  "upon 
the  same  terms"  bv  becoming  a  sailor.  This 
belongs  to  that  class  of  exceptions  that  are 
made  in  all  states  to  certain  classes  of  persons, 
not  so  much  for  the  benefit  of  the  persons 
themselves,  as  for  the  benefit  of  the  community 
which  needs  their  services. 

State  V.  Main,  16  Wis.  898. 
l!^The  law  now  on  the  statute  books  protects 
the  great  and  growing  commerce  of  this  State. 
TJnder  these  c&cumstances  courts  should  hesi- 
tate to  pronounce  a  law  unconstitutional,  but 
should  solve  every  reasonable  doubt  in  favor 
of  its  validity,  and  this  is  what  the  authorities 
require. 

Cooley,  Const.  Lim.  182;  FleteJierv,  Peek,  10 

*Head  note  by  Lord,  J, 

Note.— For  note  on  constitutional  right  to  equal 
privileges,  immunities,  andfprotection,  see  the  fol- 
lowing case. 
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U.  8.  6  Cranch.  128,  8  L.  ed.  175;  Ogden  v. 
Saunders,  26  U.  8.  12  Wheat.  270,  6  L.  ed. 
625;  People  v.  Oran^  County  Stipre,  17  N.  Y. 
241;  Clarke  v.  Rochester,  24  Barb.  471. 
Messrs.  Fulton  Bros**  for  respondent: 
The  Act  is  in  direct  opposition  to  section  20, 
art.  1,  of  the  Constitution.  It  grants  to  a  class 
of  citizens  privileges  and  immunities  which 
upon  the  same  terms  do  not  belong  to  all  citi- 
zens; it  provides  that  a  class  of  individuals, 
namely,  officers  and  seamen  of  a  sea-going  ves- 
sel are  exempt  from  arrest  for  debt,  and  this 
certainly  is  extending  to  a  class  of  citizens  a 
privilege  and  an  immunity  which  is  not  and 
cannot  be  enjoyed  by  any  other  class  of 
citizens. 

See  Re  Delaware  Bay  A  G,  M.  R.  Co.  (N.  J. 
Eq.)  9  Cent.  Rep.  489;  Lassen  County  v.  Cone, 
72  Cal.  387;  State  v.  Divine,  98  N.  C.  778. 

Lord,  J,,  delivered  the  opinion  of  the 
court: 

The  petitioner  was  constable  of  Astoria  pre- 
cinct, and  as  such  constable  arrested  a  sailor 
on  board  of  a  sea- going  vessel  as  an  abscond- 
ing debtor.  He  was  arrested  under  the  provis- 
ion of  section  6  of  the  Act  of  1889,  which  made 
such  arrests  unlawful,  and  for  which  he  was 
floed  the  sum  of  $20.  Upon  default  in  the 
payment  of  such  fine,  he  was  committed  to 
jail,  and  thereupon  sued  out  a  writ  of  habeas 
corpus.  Upon  the  hearing  the  trial  court 
held  that  the  Act  of  1889  was  unconstitutional 
and  void,  and  discharged  the  petitioner. 
While  the  brief  indicates  other  objections  to 
the  Act,  the  main  one,  and  upon  which  the 
invalidity  of  the  Act  was  put,  was  that  it 
was  class  legislation,  and  prohibited  by  sec- 
tion 20  of  the  Bill  of  Rights.  Section  6  of  said 
Act— -the  one  under  which  the  petitioner  was 
prosecuted  and  convicted — reads  as  follows: 
'*No  office  or  seaman  of  a  sea-going  vessel  or 
ship  shall  be  arrested  or  imprisoned  for  debt; 
and  any  officer  executing  a  process  of  arrest 
for  debt  upon  such  officers  or  seamen  shall, 
upon  conviction  thereof  before  any  justice  of 
the  peace  or  circuit  court,  l>e  fined  in  a  sum 
not  less  than  $20,  nor  more  than  $100."  Sess 
Laws  1889,  p.  80.  This  section,  it  is  claimed' 
87 
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is  in  contravention  of  section  20,  art.  1,  of  the 
Constitution,  which  provides  that  "no  law 
shall  he  passed  granting  to  any  citizen,  or  class 
of  citizens,  privileges  or  imniunities  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens ."  The  argument  against  the  va- 
lidity of  the  Act  is  that  it  grants  to  a  class  of 
citizens  privileges  and  immunities  which  upon 
the  same  terms  do  not  belong  to  all  citizens, 
in  direct  opposition  to  the  section  of  the  Con- 
stitution cit«d;  that  is,  says  counsel:  "It  pro- 
vides that  a  class  of  individuals,  namely,  offi- 
cers and  seamen  of  a  sea  going  vessel,  are 
exempt  from  arrest  for  debt,~which  is  extend- 
ing to  a  class  of  citizens  a  privilege  and  an  im- 
munity which  is  not  and  cannot  be  enjoyed  by 
any  other  class  of  citizens."  It  is  plam,  then, 
from  this  statement,  that  it  is  the  immunity 
from  arrest  for  debt  granted  to  this  class  of 
citizens,  and  not  that  any  of  such  class  en- 
gaged in  the  same  business  are  subjected  to 
different  restrictions,  or  that  they  are  granted 
different  privileges  under  the  same  conditions, 
which  constitutes  the  ground  upon  which  the 
invalidity  of  the  section  of  the  Act  is  predicat- 
ed. All  sailors  of  a  sea-going  vessel  within 
the  prescribed  limits  are  treated  alike,  and  en- 
titled to  enjoy  the  privileges  or  immunities 
granted.  The  Act  prescril^s  the  same  rule  of 
exemption  to  all  persons  placed  in  the  same 
circumstances.  It  does  not  grant  immunity 
from  arrest  for  debt  to  a  sailor,  and  refuse  it 
to  his  neighbor,  if  they  are  similarly  situated. 
The  same  privilege  or  immunity  is  extended 
by  the  Act  to  all  in  the  same  situation.  Any 
person  who  is  a  sailor  may  enjoy  the  immu- 
nity, and  any  citizen  desiring  such  immunity 
may  have  it,  in  the  words  of  the  Constitution, 
"upon  the  same  terms,"  by  becoming  a  sailor. 
While  one  may  enjoy  the  benefit  of  the  ex- 
emption, and  another  may  not,  this  results, 
not  because  the  statute  favors  one  and  dis- 
criminates against  another,  but  because  one 
brings  himseUT  within  its  terms  and  the  other 
does  not.  As  Wright,  /.,  said:  "It  gives  the 
same  rule  to  all  persons,  placed  in  the  same  cir- 
cumstances. It  does  not  prescribe  one  rule  for 
one  citizen  or  soldier,  and  another  for  his 
neighbor,  if  they  are  in  the  same  situation. 
We  have  a  statute  regulating  continuances  on 
account  of  the  absence  of  witnesses,  which 
gives  a  uniform  rule  to  all  litigants;  and  yet 
one  may  be  entitled  to  a  continuance  and  an- 
other not.  This  results,  not  because  a  different 
rule  is  prescribed  for  each,  but  because  one 
brings  himself  within  its  terms,  and  the  other 
does  not.  So  all  persons  in  the  actual  military 
service  of  the  United  States,  or  of  this  State, 
can  claim  the  benefit  of  the  statute,  and  any- 
one can  have  the  same  benefit,  if  in  the  same 
service.  Those  that  are  not,  are  not  entitled 
to  the  same  advantage,  (so  to  speak.)  because, 
in  the  discretion  and  wisdom  of  the  Legisla- 
ture, it  was  deemed  inexpedient;  and  yet  this 
advantage  may  be  and  is  extended  to  all  upon 
the  same  terms."  MeCormirJc  v.  Butch,  15 
Iowa,  129.  88  Am.  Dec.  40l.  To  the  same 
effect,  and  construing  a  like  constitutional  pro- 
vision, see  McAunich  v.  Jiimsnppi  <t  M,  R. 
Co,  20  Iowa,  888;  Dolby  v.  Wolf,  14  Iowa,  228; 
Iowa  R.  Land  Co.  v.  Soper,  39  Iowa,  112. 

In  determining  whether  an  Act  of  the  Legis- 
lature prohibiting  speculation  in  witness  fees 
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was  in  conflict  with  a  provision  of  the  con- 
stitution of  Tennessee  to  the  effect  that  "the 
Legislature  shall  have  no  power,"  etc.,  "nor 
to  pass  any  taw  granting  any  individual  or  in- 
dividuals rights,  privileges,  immunities,  orex> 
emptions  other  than  such  as  may  be,  by  the 
same  law.  extended  to  any  member  of  the  com- 
munity who  may  be  able  to  bring  himself  with- 
in the  provision  of  such  law,"  the  court  says: 
"But  it  is  obvious  that  this  clause  of  the  Con- 
stitution only  prohibits  the  suspension  of  a 
general  law,  or  the  grant  of  privileges,  immu- 
nities, or  exemptions  to  an  individual'  or  'indi- 
viduals. '  It  does  not  prohi bit  legislation  for  the 
benefit  of  classes  composed  of  any  members  of 
the  community  who  may  bring  themselves 
within  the  class.  The  lien  given  to  mecbanica^ 
on  the  land  upon  wlijch  they  have  erected  a 
building,  the  lien  of  the  landlord  on  the  grow- 
ing crops  of  his  tenant,  the  exemption  of  ceriain 
articles  from  legal  process  in  favor  of  the 
heads  of  families,  and  a  portion  of  his  earnings 
in  favor  of  the  laborer,  are  instances  of  such 
legislation,  about  the  constitutionality  of  which 
there  never  has  been  any  doubt."  Da/cis  v. 
State,  8  Lea,  379. 

"The  Legislature  may  deem  it  desirable."" 
says  Mr.  Cooley,  "to  prescribe  peculiar  rulea 
for  the  several  occupations,  and  to  establish 
distinctions  in  the  rights,  obligations,  duties, 
and  capacities  of  citizens.    The  business  of 
common  carriers,  for  instance,  or  of  bankers, 
may  require  special  statutory  regulations  for 
the  general  benefit;  and  it  may  be  a  matter  of 
pubHc  policy  to  give  laborers  in  one  business  a 
specific  lien  for  tneir  wages,  when  it  would  be 
impracticable  or  impolitic  to  do  the  same  for 
persons  engaged  in  some  other  employment. 
If  the  laws  be  otherwise  unobjectionable,  all 
that  can  be  required  in  these  cases  is  that  they 
be  general  in  their  application  to  the  class  or 
locality  to  which  they  apply;  and  they  are  then 
public  in  character,  and  of  their  propriety  and 
policv  the  Legislature  must  judge."    Cooley^ 
Const.  Lim.  482,  488. 

As  a  general  proposition,  the  doctrine  is  well 
established  that  the  State,  in  the  exercise  of  its- 
police  powers,  is  authorized  to  subject  all  oc- 
cupations to  a  reasonable  regulation,  when  such. 
regulation  is  required  for  the  protection  of 
public  interests  or  for  the  public  welfare. 
Tiedeman,  Lim.  Police  Powers,  §  85.  So,  too. 
there  is,  in  all  the  states,  a  class  of  exemptions 
or  immunities  granted  to  certain  classes  of  per- 
sons, as  an  exemption  of  sailors  from  trus- 
tee process,  or  militia-men  on  training  day 
from  the  service  of  civil  process,  or  ministers, 
physicians,  and  firemen  from  jury  duty;  not 
so  much  for  the  benefit  of  this  class  of  persoos 
themselves,  as  for  the  benefit  of  the  community 
and  the  protection  of  the  public  interests  and 
welfare.  This  is  not  class  legislation,  con- 
ferring special  privileges  upon  some  and  deny- 
ing them  to  others,  but  legislation  which  has- 
for  its  object  the  public  welfare,  and  with> 
in  the  sphere  of  its  operation  prescribes  the 
same  rule  of  exemption  to  all  persons  placed  in 
the  same  situation  or  circumstances.  It  is  not 
disputed  that  the  object  of  the  Act,  as  shown  by 
itB  subject  matter,  was  to  aid  and  extend  our 
foreign  commerce  by  protecting  sailors,  and 
preventing  such  burdens  or  exactions  from  be- 
ing laid  upon  shipping  as  would  discourage- 


1S91. 


LomsviLLB  Safety  Vault  &  Trust  Co.  v.  Louibyillb  &  N.  R.  Co. 


679 


vessels  from  frequenting  our  ports.  The  per- 
suading of  sailors  to  desert,  or  barboring  tliem 
after  they  had  deserted,  or  demanding  from 
them  sums  as  blood  money,  or  arresting 
them  for  small  debts,  or  on  frivolous  pretenses 
of  debt,  are  all  acts  which  must  affect  inju- 
riously our  commerce,  and  as  a  consequence 
the  prosperity  and  welfare  of  our  people. 
In  aid  of  this  public  purpose,  the  immunity 
granted  by  section  6  of  the  Act  to  the  of- 
ficers and  sailors  of  a  sea-going  vessel  may  be 
enjoined  by  any  other  class  of  citizens  upon 
the  same  terms.  Its  effect  is  not  to  create  a 
privileged  class,  or  invidious  discriminations 
against  anyone.  All  persons  who  are  sailors 
are  treated  alike,  and  enjoy  the  immunity;  and 
all  other  persons  may  enjoy  it,  or  become 
entitled  to  it,  who  bring  themselves  within  its 
terms.  The  objection  that  this  is  class  legisla- 
tion is  without  force.  As  said  by  Mr.  Juntiee 
Field:  "The  discriminations  which  are  open 
to  objection  are  those  where  persons  engaged 
in  the  same  business  are  subject  to  different 


restrictions,  or  are  held  entitled  to  different 
privileges,  under  the  same  conditions.  It  is 
only  then  that  the  discnmination  can  be  said 
to  impair  that  equal  right  which  all  can  claim 
in  the  enforcement  of  the  laws."  Soon  Uing  v. 
GrmcUy,  113  U.  8.  709,  28  L.  ed.  1147. 

And  again:  "Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  pro- 
hibited ;  but  legislation  which  in  carrying  out  a 
public  purpose  is  limited  in  its  application,  if 
within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not  with- 
in the  amendment."  Barbier  v.  ConnoUy,  113 
U.  8.  82,  28  L.  ed.  92.5;  Minneapolis  dk  Si.  L. 
E.  Co.  V.  Beckwith,  129  U.  8.  26,  82  L.  ed.  685. 

Legislation  which  affects  alike  all  persons 
pursuing  the  same  business,  under  the  same 
conditions,  is  not  such  class  legislation  as  is 

Prohibited  by  the  Constitution  of  the  United 
tates,  or  of  this  8tate. 

As  there  is  no  other  question  much  relied  on, 
ice  must  reverse  thejudgment. 
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1.   The  reftisal  of  a  ooart  to  strike  out 
avermentfl  of  willAod  neglect  from  plain- 


tiff^s  petition  after  he  had  elected  to  proceed 
under  a  statutory  provision  as  to  ordinary  negrli- 
genoe  does  not  make  the  action  one  for  willful 
negloct  under  a  different  provision  of  the  statute. 

2*   A  railroad   eompangr  cannot  com- 
plain that  a  statute  Is  unconstitutional 

in  discriminating  against  its  employes  by  (riving 
a  right  of  action  against  It  for  negligence  causing 
the  death  of  any  person  who  is  not  In  Its  employ. 

S*   A  statute  giving  a  right  of  action 


NOTB.— CovMttttetiona/  equaiity  of  priviUgeA,  immu^ 
ntties  and  jnroteetUm. 

1.  Equal  privOegeii  and  immunities. 

The  privileges  and  Immunities  of  citizens  of  the 
United  States  under  the  Uth  Amendment  are  those 
which  arise  out  of  the  nature  and  essential  char- 
acter of  tiie  national  government,  the  provisions  of 
the  Ck>n8titutlon  or  its  laws  and  treaties  made  in 
pursuance  thereof.  Privileges  and  immunities  be- 
longing to  the  dtiasens  of  a  State  as  such  are  not 
embraced  by  that  amendment.  Butcher^s  Benev. 
AsBO.  V.  Crescent  City  L.  S.  L.  &  S.  H.  Co.  (Slaugh- 
ter-House  Cases)  88  U.  S.  16  Wall.  36,  21  L.  ed.  804. 

The  main  purpose  of  the  last  three  amendments 
to  the  United  States  Constitution  was  to  place  the 
colored  race  In  respect  to  civil  rights  upon  a  level 
with  the  white.  Ex  parte  Virginia,  100  U.  S.  818,  26 
L.  ed.  667;  Butcher's  Benev.  Aaso.  v.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  supra;  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  303, 25  L.  ed.  664. 

Powers  of  Congress. 

Rights  and  immunities  created  by  or  dependent 
upon  the  Constitution  of  the  United  States  can  be 
protected  by  Congress  as  Congress  shall  provide. 
United  States  v.  Keese,  02  U.  S.  214,  23  L.  ed.  563. 

The  Uth  Amendment  does  not  affect  the  rights  of 
citizens  as  between  themselves  but  applies  only  to 
state  action,  and  does  not  authorize  direct  legisla- 
tion by  Congress.  United  States  v.  Harris.  1U6  U. 
8. 629. 27  L.  ed.  200;  Civil  Rights  Cases,  109  U.  S.  3, 27 
li.  ed.  835;  United  States  v.  Cruikshank,  92  U.  8. 542, 
23  L.  ed.  588. 

The  equal  protection  of  the  laws  guaranteed  by 
the  13th  and  Uth  Amendments  has  reference  to  the 
denial  of  such  protection  by  action  of  the  states 

14L.R.A. 


and  not  by  individuals;  therefore  Congress  cannot 
make  it  a  crime  for  individuals  in  a  State  to  con- 
spire to  deprive  any  person  of  the  equal  protection 
of  the  laws.    United  States  v.  Harris,  supra. 

Equal  accommodations. 

Equal  accommodation  In  Inns,  public  convey- 
ances and  places  of  public  amusement  cannot  be 
compelled  by  Act  of  Congress.  Congress  can  en- 
force the  rights  guaranteed  by  corrective  legisla- 
tion only,  such  as  may  be  necessary  or  proper  for 
counteracting  and  redressing  the  effect  of  wrong- 
ful state  laws  or  acts.  Ci  vil  Rights  Cases,  109  U.  S.  3, 
27  L.  ed.  885. 

Furnishing  separate  but  equal  accommodations 
for  white  and  colored  persons  on  railroads  is  not  a 
denial  of  equal  pri  vlleges  and  immunities.  Brltton 
V.  Atlanta  J^  C.  Air  Line  R.  Co.  88  N.  C.  696,  48  Am. 
Rep.  749: 

Who  entitled  to  equal  privileges. 

Free  negroes  and  mulattoes  (prior  to  the  Thir- 
teenth, Fourteenth,  and  Fifteenth  Amendments) 
could  not  claim  the  benefit  of  the  constitutional 
guaranty  of  equal  privileges  and  immunities.  Amy 
V.  Smith,  1  Lltt.  826. 

A  discrimination  against  nonresidents  as  such 
does  not  violate  the  constitutional  provision  as  to 
the  equal  privileges  and  Immunities  of  citizens. 
Allen  V.  Wyckoff,  2  Cent.  Rep.  2ia  48  N.  J.  L.  90. 

Thus,  exacting  a  greater  license  fee  of  nonres- 
idents of  a  county  than  of  residents  for  the  priv- 
ilege of  purchasing  certain  kinds  of  produce  in  the 
county  to  be  shipped  out  of  It  does  not  violate  the 
constitutional  right  of  citizens  to  equal  privileges 
and  Immunities.  Rothermel  v.  Heyerle,  9  L.  R.  A. 
866, 136  Pa.  2S0. 
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ugnSamt  railroad  companies  only*  for 
megUgBMkee  oauslnir  death.  Is  not  unconstitu- 
tional as  densing  to  such  oorporattons  the  equal 
proteotion  of  the  law. 


(November  10, 189L) 

APPEAL  by  plaiDtiff  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover  damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mestn.  Harris  ft  Eastin  for  appellant. 
Mr.  Lyttleton  Cooke  for  appellee. 


On  the  other  hand,  a  Kentucky  case  decides  that 
a  municipal  ordinance  discriminatinfir  a^inst  the 
residents  of  other  states  in  respect  to  a  license  for 
commercial  privileffes  is  unconstitutional  as  a  dis- 
crimination against  citissens  of  other  states  al- 
though the  same  discrimination  is  made  against  the 
residents  of  the  State  outside  of  such  municipality. 
Fecheimer  y.  Louisville,  84  Ky.  808.  See  also  Allen 
V.  Wyckoff,  infra^  as  to  equal  protection. 

A  naturalized  cltlsen  of  the  United  States  or  a 
native  citizen  of  another  State  is  entitled  in  any 
State  to  all  the  rights  and  privileges  of  a  citizen  of 
that  Stale.    Hannon  v.  Huunihan,  85  Va.  429. 

A  statute  providing  that  none  but  citizens  or 
those  who  have  in  good  faith  taken  preliminary 
steps  to  secure  naturalization  shall  be  employed 
upon  public  works,  is  not  unconstitutional. 
People  V.  Nelson,  188  111.  566.  But  see,  as  to  equal 
protection,  imSra. 

Corporations  are  not  citizens  within  the  meaning 
of  U.  S.  Ck>nst.,  art.  4,  S  2,  giving  citizens  of  each 
State  all  privileges  and  immunities  of  citizens  in  the 
several  states.  Philadelphia  Fire  Aseo.  v.  New 
York,  110  U.  S.  110,  80  L.  ed.  842;  Pembina  ConsoL 
Silver  Min.  ft  Mill.  Co.  v.  Pennsylvania,  125  U.  S. 
161, 81  L.  ed.  660;  Singer  Bifg.  Co.  v.  Wright,  83  Fed. 
Bep.  121;  Moses  v.  State,  65  Miss.  56;  Ducat  v.  Chi- 
cago, 77  U.  8. 10  Wall.  410, 19  L.  ed.  972,  affirming  48 
lU.  172;  Paul  v.  Virginia,  75  U.  8.  8  Wall.  168, 19  L. 
ed.  857;  Liverpool  ft  L.  L.  ft  F.  Ins.  Co.  v.  Oliver,  77 
V.  S.  10  WalL  566, 19  L.  ed.  1009;  People  v.  Imiay,  20 
Barb.  68;  Fire  Dept.  of  N.  Y.  v.  Noble,  8  E.  D. 
Smith,  440;  Fire  Dept.  of  N.  Y.  v.  Wright,  Id.  458. 

But  as  to  equal  protection  of  corporations,  see 
infra. 

Extent  of  rigM  generany. 

A  citizen  of  one  State  going  into  another  is  enti- 
tled, under  the  Federal  Constitution,  to  no  greater 
privileges  and  immunities  than  are  possessed  by  the 
citizens  of  that  State.  Detroit  v.  Osborne,  186  U.  S. 
492, 34  L.  ed.  260. 

Therefore  a  statute  providing  that  every  person 
brought  into  the  State  as  a  slave  shall  be  free  ap- 
plies to  a  citizen  of  another  State  who  brings  his 
slaves  into  the  State.  Lemmon  v.  People,  26  Barb. 
270,  affirmed,  20  N.  Y.  562. 

Traveiino, 

The  right  of  a  citizen  of  the  United  States  to  pass 
through  a  State  is  one  guaranteed  to  him  by  the 
Constitution.  Crandall  v.  Nevada,  78  U.  8. 6  Wall. 
86, 18  L.  ed.  745. 

As  to  sexual  rekUiona. 

A  statute  prohibiting  the  Intermarriage  ot  white 
and  colored  persons  is  not  a  denial  of  the  equal 
privileges  and  immunities  of  citizens.  State  v. 
Gibson,  86  Ind.  889,  10  Am.  Bep.  42;  State  v.  Hahr- 
ston,  63  N.  C.  451;  State  v.  Reinhardt,  63  N.  C  547. 
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Holtt  Ch.  J.,  delivered  the  opinion  of  the 
court: 

James  Schoolcraft,  while  at  work  for  the 
Standard  Oil  Company  upon  a  switch  belong- 
ing to  it,  but  which  was  coDnected  with  the 
appellee's  road,  was  struck  by  a  car,  which 
was  suddenly  put  in  motion  by  a  car  being 
backed  by  those  in  charge  of  it  for  the  appellee 
from  its  road  onto  the  switch,  and  so  injured 
that  he  died  in  a  short  time.  The  petition 
avers  that  the  injury  was  the  result  of  willful 
neglect  upon  the  part  of  those  in  charge  of  ap- 
pellee's car.  It  aJso  sets  forth  fully  the  man- 
ner of  the  injury.  Section  8,  chap.  57,  Gen. 
Stat.,  gives  a  right  of  action  to  the  widow, 
heir,  or  personal  representative  of  the  deceased. 


The  same  point  is  assumed  In  State  v.  Kennedy, 
76  N.  C.  261,22  Am.  Rep.  688. 

An  Act  of  Congress  for  the  District  of  Columbia 
making  the  issue  of  a  marriage  of  colored  penons 
contracted  according  to  a  custom  prevailing  where 
it  occurred  legitimate  for  purposes  of  descent  aod 
inheritance  is  not  unconstitutional  as  discriminat- 
iag  between  persons  of  different  races  and  oolora. 
Thomas  v  Holtzman,  7  Mackey,  62. 

A  bastardy  law  relating  to  ^*any  white  woman** 
giving  birth  to  an  Illegitimate  child,  and  not  em> 
bracing  in  its  terms  colored  women,  does  not  con- 
flict with  the  14th  Amendment.  Plunkard  v.  State, 
8  Cent.  Rep.  884, 67  Md.  864. 

See  also  Pace  v.  Alabama.  <n/ra,  as  to  equal  pro- 
tection. 

Right  to  vote  and  hold  o^ee. 

The  right  of  suflTrage  is  not  one  of  the  neoeoBary 
privileges  of  a  citizen  of  a  State  or  of  the  United 
States.  Minor  v.  Happesett,  88  U.  S.  21  WalL  WL  2S 
L.  ed.  687:  Friessleben  v.  Shallcroas  (DeL)  8  L.  R.  A. 
887;  People  v.  Barber,  48  Hun,  198. 

Although  the  ISth  Amendment  to  the  Constitu- 
tion of  the  United  States  does  not  directly  confer 
the  right  of  suffrage  upon  anyone.  It  does  pre- 
vent any  preference  to  one  citizen  over  another  in 
this  particular,  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  United  States  r. 
Reese,  92  U.  S.  214,  28  L.  ed.  563;  United  States  ▼. 
Cruikshank,  92  U.  S.  642, 28  L.  ed.  688;  Ex  parte  Yar- 
brough,  110  U.  S.  651, 28  L.  ed.  274. 

A  woman  is  not  entitled  to  vote  under  the  14tli 
Amendment  as  a  citlseo  of  the  United  States  where 
the  State  Constitution  and  laws  deny  her  the  right. 
Minor  V.  Happersett,  88  U.  S.  21  Wall.  162, 22  L.  ed. 
627;  Bradwell  v.  lUinois,  83  U.  S.  16  WalL  180, 21  U 
ed.442. 

An  Idaho  statute  denying  the  right  of  suffTage  as 
well  as  the  right  to  hold  any  place  of  honor,  trust, 
or  profit  to  anyone  who  is  a  **bigami9t  or  poljg- 
amtst,  or  who  teaches,  advises,  counsels,  or  en- 
courages any  pereoo  or  persons  to  become  big- 
amists or  polygamists,  or  to  enter  into  wbat  is 
known  as  plural  or  celestial  marriage,  or  who  is  a 
member  of  any  order,  organization,  or  association** 
which  gives  such  advice  or  counsel,  was  held  valid 
by  the  United  States  Supreme  Court  as  against  an 
objection  that  it  violates  the  First  Amendment  of 
the  United  States  Constitution  by  prohil)iting  the 
free  exercise  of  religion;  but  the  question  of  equad 
privileges  or  immunities  was  not  discussed.  Davis 
v.  Beason,  188  U.  S.  838,  88  L.  ed.  687. 

An  Act  to  provide  for  the  purity  of  eleotloos. 
which  does  not  prevent  the  elector  from  oaating 
his  vote  fairly,  does  not  Interfere  with  the  priv- 
ileges and  immunities  of  citizens.  Cook  v.  State 
(Tenn.)  18  L.  R.  A.  188. 

Under  a  constitutional  provision  giving  equal 
privileges  and  immunities  to  all  citizens,  a 
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if  the  life  be  lost  by  the  willful  neglect  of  any 
persoD,  company,  or  corporation,  their  agents 
or  servants,  and  in  such  a  case  puoitive  dam- 
ages may  be  recovered.  Section  1  of  the  same 
chapter  provides:  "If  the  life  of  any  person 
not  in  the  employment  of  a  railroad  company 
shall  be  lost  in  this  Commonwealth  by  reason 
of  the  negligence  or  carelessness  of  the  propri- 
etor or  proprietors  of  any  railroad,  or  by  the 
unfitness  or  negligence  or  carelessness  of  their 
servants  or  agents,  the  personal  representative 
of  the  person  whose  life  is  so  lost  may  institute 
suit,  and  recover  damages,  in  the  same  man- 
ner that  the  person  himself  might  have  done 
for  any  injury,  where  death  did  not  ensue." 
Section  8,  as  construed  by  this  court,  only 


gives  a  right  of  action  if  the  deceased  leaves  a 
widow  or  child.  Because  this  was  not  averred, 
a  demurrer  was  presented  to  the  petition,  but 
overruled.  The  appellee  then  asked  that  the 
appellant  be  compelled  to  elect  whether  it 
would  prosecute  the  action  under  the  first  or 
third  section  of  the  statute;  and,  beinit  required 
over  its  objection  to  do  so,  it  elected  to  pro- 
ceed under  the  first,  and  thereupon  the  appellee 
filed  its  answer.  It  inter  alia  set  up  that  the 
deceased  left  no  widow  or  child;  denied  that 
his  death  resulted  from  neglect  of  any  charac- 
ter upon  its  part;  and  avers  that  it  was  caused 
by  his  own  negligence.  A  demurrer  to  the 
first  defense  was  overruled,  notwithstanding 
the  appellant  had  been  compelled  to,  and  had 


idenoe  of  five  years  cannot  be  made  a  valid  qualifi- 
cation for  ofSoe.  Evaosviile  v.  State,  4  L.  R.  A.  98, 
118  Ind.  486. 

Neither  can  a  provision  that  oflBoers  aad  patrol- 
men of  a  fire  department  be  selected  equally  be- 
tween the  two  leading  political  parties  be  upheld. 
Ibid. 

Right  to  he  jurors  and  witnesses. 

The  denial  to  colored  oitlzeDs  of  the  rigrht  and 
privfie^re  of  hem^  jurors  because  of  their  color, 
although  qualified  in  all  other  respects,  is  pro- 
hibited by  the  Uth  Amendment.  Strauder  v.  West 
Virginia,  100  IT.  S.  908,  25  L.  ed.  064;  Neal  v.  Dela- 
ware, 108  U.  8. 870.  2&  L.  ed.  567;  Bush  v.  Kentucky, 
107  U.  8. 110, 27  L.  ed.  854;  Ex  parte  Vhrginia.  100  U. 
8. 889, 25  L.  ed.  676;  Ex  parte  Virginia  (Virginia  v. 
Bives)  100  U.  8. 313, 25  L.  ed.  667. 

This  applies  to  a  grand  jury  as  well  as  to  a  petit 
jury.  Bush  v.  Kentucky,  Ex  parte  Virginia,  and 
Neal  V.  Delaware,  supra. 

See  also,  in  respect  to  equal  protection,  infra. 

Citizens  of  a  State  who  have  become  such  by 
naturalization  or  by  removal  from  other  States 
canuot  be  excluded  on  that  account  from  grand 
juries  as  this  would  deny  them  equal  privileges  and 
Immunities.    Com.  v.  Towles,  5  Leigh,  743. 

A  statute  exempting  from  jury  duty  and  poll 
tax  for  the  following  year  members  enrolled  m  the 
state  militia  who  pay  into  the  treasury  of  the  or- 
ganization not  less  than  $10  annually  is  not  uncon- 
stitutional as  class  legislation.  Hall  v.  Burlingame 
(Mich.)  November  20, 1891. 

A  state  statute  making  colored  persons  incompe- 
tent as  witnesses  is  repealed  by  the  18th  Amend- 
ment.   State  V.  Underwood,  63  N.  C.  98. 

See  also,  in  respect  to  equal  protection,  infra. 

School  ^privileges. 

The  right  of  colored  children  to  attend  the  public 
schools,  and  of  their  parents  to  send  them,  is  not  a 
privilege  or  Immunity  belonging  to  a  citizen  of  the 
United  States  as  such.  Lehew  v.  Brummell,  11  L. 
R.  A.  828. 108  Mo.  546. 

In  conflict  with  the  above,  is  a  decision  that  the 
exclusion  of  negroes  from  public  schools  is  a  vio- 
lation of  their  rights  to  equal  privileges  and  im- 
munities. State  V.  Duffy,  7  Nev.  842,  8  Am.  Rep. 
713. 

Also  that  a  statute  excluding  negro  children 
from  any  share  of  the  proceeds  of  the  common- 
school  fund  set  apart  by  the  Constitution,  as  well 
as  from  the  annual  school  tax  levied  on  property 
of  white  persons,  is  unconstitutional  Dawson  v. 
Jjee,  83  Ky.  49. 

So  a  tax  on  persons  of  one  color  for  schools  open 
only  to  children  of  that  color  is  unconstitutional 
SkB  denying  equal  privileges  and  immunities.  Puitt 
V.  Gaston  County  Comrs.  94  N.  C.  709;  Markham  v. 
JifCanning,  96  N.  C.  182. 

14  L.  R.  A. 


But  establishing  separate  schools  for  white  and 
colored  children  does  not  violate  the  constitutional 
right  to  equal  privileges  and  immunities  if  equal 
advantages  are  afforded  for  each  class.  McMil- 
lan v.  Croatan  Dist.  No.  4  School  Com.  10  L.  R. 
A.  828, 107  N.  C.  609:  People  v.  Easton,  18  Abb.  Pr. 
N.  8. 159;  State  v.  MoCann,  21  Ohio  St.  196;  State  v. 
Duffy,  7  Nev.  842,  8  Am.  Rep.  718. 

The  establishment  of  separate  schools  for  white 
and  colored  children  does  not  violate  the  constitu- 
tional rights  of  the  latter  to  the  equal  protection 
of  the  laws,  although  a  school  for  colored  children 
is  not  established  in  any  district  unless  there  are 
fifteen  or  more  of  them,  and  If  there  are  less  than 
that  number  they  are  allowed  to  attend  any  dis- 
trict in  the  county  in  which  such  a  school  is 
established,  although  the  effect  may  be  to  com- 
pel them  to  go  farther  to  reach  school  than  white 
children  have  to  go.  Lehew  v.  Brummell,  U  L.  R. 
A.  828, 108  Mo.  546. 

Right  to  practice  professions. 

The  right  to  practice  law  In  the  courts  of  a  State 
is  not  a  Iprivilege  or  immunity  of  a  citizen  of  the 
United  States  under  the  14th  Amendment.  Brad- 
well  V.  Illinois,  88  U.  S.  16  WaU.  180, 21  L.  ed.  442. 

A  statute  regulating  the  right  to  practice  medi- 
cine, but  leaving  the  field  open  to  all  who  possess 
the  prescribed  qualifications,  does  not  abridge  the 
privileges  or  immunities  of  citizens.  Harding  v. 
People,  10  Colo.  887;  People  v.  Phippen,  14  West. 
Rep.  247,  70  Mich.  6;  State  v.  Green,  11  West.  Rep. 
852, 112  Ind.  462;  Eastman  v.  State,  7  West.  Rep.  418, 
109  Ind.  278;  Williams  v.  People,  9  West.  Rep.  461, 
121  IlL  84;  Orr  v.  Meek,  9  West.  Rep.  241,  111  Ind.  40; 
Ex  parte  McNulty,  77  Cal.  164;  Brooks  v.  State,  88 
Ala.  122. 

The  same  rule  applies  to  dentists.  Wilkins  v. 
State,  18  West.  Rep.  854,  118  Ind.  514;  Gosnell  v. 
State,  52  Ark.  228:  State  v.  Creditor,  44  Kan.  665. 

No  special  immunity  or  franchise  is  granted  by  a 
statute  regulating  the  practioe  of  medicine,  which 
permits  those  who  have  been  praniclng  ten  years 
to  continue.    Williams  v.  People,  supra. 

Neither  does  an  exemption  from  its  provisions  of 
dentists  practicing  in  the  State  at  the  time  of  the 
passage  of  an  Act  violate  the  constitutional  pro- 
vision as  to  equal  privileges  and  immunities.  State 
v.  Creditor,  supra. 

But  a  statute  regulating  the  practioe  of  medicine, 
surgery,  and  dentistry,  which  excepts  from  its  pro- 
visions persons  who  have  been  practicing  in  the 
place  of  their  present  residence  for  a  certain  time, 
and  also  physicians  residing  out  of  the  State  spe- 
cially called  into  it  for  consultation,  or  to  attend 
patients,  is  unconstitutiona]  in  discriminating  be- 
tween persons  engaged  In  the  same  business  or 
profession  and  also  in  discriminating  against  citi- 
zens of  other  States.  State  v.  Hlnman,  65  N.  H. 
108;  State  v.  Pennoyer,  5  L.  R.  A.  706, 65  N.  H.  lia 
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elected  lo,  proceed  under  section  1  of  the  stat- 
ute. The  appellant  then  filed  its  reply.  A 
demurrer  was  presented  to  it,  the  grounds  be- 
ing: first,  that  it  did  not  deny  the  deceased  left 
no  widow  or  child;  and^  second,  that  the  action 
could  not  be  maintained  under  section  1,  be- 
cause it  violates  both  the  State  and  United 
States  Constitutions.  At  this  stage  of  the  pro- 
ceeding the  case  was  trnnsferrcd  from  the 
court  of  common  pleas  to  the  Louisville  Law 
and  Equity  Court;  and  the  latter  carried  the 
demurrer  to  the  reply  back  to  the  petition,  and 
sustained  it  to  it  upon  the  ground  that  the  first 
section  of  the  statute  is  unconstitutional.  The 
appellant  failing  to  plead  further,  the  action 
was  dismissed,  and  it  has  appealed. 


It  is  urged,  first,  that  the  action  of  the  lower 
court  must  be  sustained  because  the  suit  was 
in  fact  brought  under  the  third  section  of  the 
statute.  The  character  of  neglect  alle^^ed  must 
determine  whether  a  recovery  is  sought  under 
the  one  or  the  other  section;  that  is,  if  the  pro- 
ceeding be  under  the  third  section,  the  neglect 
must  be  averred  to  have  been  willful,  because 
it  is  the  creature  of  the  statute;  but,  if  under 
the  first,  then  it  is  sufficient  to  aver  the  injury 
resulted  from  negligence,  or,  at  least,  to  state 
facts  showing  it.  OivensY.  Kentucky  Cent. 
7?.  Co.  89  Ky.  — .  Here,  however,  while 
willful  neglect  was  averred,  vet  the  circum- 
stances of  the  injury  were  fully  slated,  show- 
ing negligence,  if  truly  set  out;  and  the  appel- 


A  statute  that  allows  dental  students  to  practice 
on  the  teeth  and  Jaws  durinjc  the  period  of  their 
enrollmeot  in  a  dental  <H>llege  and  attendance 
thereon  does  not  unlawfully  discriminate  between 
dental  students.  State  v.  Vandersluis,  6  L.  R.  A. 
119,  42  Minn.  129. 

Neither  is  an  unconstitutional  discrimination 
made  between  persons  or  classes  by  a  statute  re- 
quiriofr  a  diploma  from  a  dental  eolleffe  In  order 
to  be  elifirible  for  examination  for  license  as  a  den- 
tist, with  discretion  in  the  board  of  examiners  to 
dispense  with  this  in  the  case  of  one  who  has  prac- 
ticed for  ten  years,  although  some  may  not  be  pe- 
cuniarily able  to  attend  the  dental  college.  State 
v.  Vandersluis,  6  L.  R.  A.  119, 4S  Hinn.  129. 

CommerdaH  and  business  privUeues  generally. 

State  discrimination  against  citixens  of  other 
states  in  respect  to  commercial  transactions  vio- 
lates their  right  to  equal  privileges  and  immunities. 
Ward  V.  Maryland,  79  U.  S.  12  Wall.  418,  25  L.  ed. 
449;  Welton  v.  Missouri,  91  U.  R.  276,  28  L.  ed.  847; 
Ouy  y.  Baltimore,  100  U.  S.  434, 25  L.  ed.  748.  See 
also  Rothermel  v.  Meyerle,  9  L.  R.  A.  806,  136  Pa. 
260,  and  Fecheimer  v.  Louisville,  84  Ky.  806. 

In  connection  with  this  it  should  be  noted  that 
state  restrictions  on  foreign  or  interstate  com- 
merce are  unconstitutional  without  regard  to  dis- 
crimination between  citizens. 

The  right  to  sell  intoxicating  liquors  is  not  one 
of  the  privileges  and  immunities  of  citizens  guar- 
anteed by  the  14th  Amendment.  Bartemeyer  v. 
Iowa,  85  U.  S.  18  Wall.  129,  21  L.  ed.  929;  Mugler  v. 
Kansas,  123  U.  S.  623,  81  L.  ed.  206;  Tragesser  v. 
Gray,  0  L.  R.  A.  780,  78  Md.  260;  Welsh  v.  State,  9  L. 
R.  A.  664, 126  Ind.  71. 

A  discrimination  between  citizens  of  a  State  and 
of  other  states  in  ruspect  to  the  right  to  obtain 
licenses  for  the  sale  of  intoxicating  liquors  is  not 
unconstitutional.  Welsh  v.  State,  9  L.  R.  A.  664, 
128  Ind.  n. 

A  tax  on  the  privilege  of  selling  consigned  goods 
which  by  statute  are  made  to  Include  all  goods 
brought  into  the  State  which  are  owned  by  non- 
residents does  not  violate  the  equal  privileges  or 
immunities  of  citizens.  People  v.  Coleman,  4  Cal. 
46,  60  Am.  Dec.  581. 

The  tax  of  one  occupation  more  than  another  or 
the  requirement  of  payment  in  advance  of  the  an- 
nual tax  for  one  occupation  only,  does  not  violate 
the  14th  Amendment.  Fahey  v.  State,  27  Tex.  App. 
146. 

A  statute  requiring  a  license  to  vend  foreign 
merchandise  or  to  exhibit  a  circus  or  similar  show 
does  not  violate  equal  privileges  and  immunities 
of  citizens.  Sears  v.  Warren  Ck)unty  Comrs.  86  Ind. 
287. 

A  state  regulation  of  local  freight  only  does  not 
violate  equal  privileges  or  immunities  of  citizens 
of  other  states.  Shipper  v.  Pennsylvania  R.  Co.  47 
Pa.  888. 
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A  statute  applicable  only  to  those  engaged  in 
mining  or  manufacturing,  which  In  substance  pro- 
hibits contracts  with  employ6s  for  payment  in 
anything  but  lawful  money,  is  an  unconstitutional 
discrimination  against  those  engaged  in  such  busi- 
ness. State  V.  Goodwill,  6  L.  R.  A.  621, 83  W.  Ya. 
179.  Contra^  Hancock  v.  Yaden,  6  L.  R.  A.  576, 121 
Ind.  866. 

On  the  same  grounds  a  statute  prohibiting  those 
engaged  in  such  business  from  selling  merchandise 
to  their  employes  at  a  greater  per  cent  profit  than 
they  sell  to  others  Is  unconstitutional.  State  v. 
Fire  Creek  Coal  &  C.  Co.  6  L.  R.  A.  859, 83  W.  Va.  188. 

A  statute  providing  that  a  railroad  company 
whose  road  at  a  seaside  resort  is  less  than  four 
miles  in  length  shall  be  exempt  from  a  law  to  en- 
force the  duty  of  railroad  companies  to  run  trains 
is  in  violation  of  a  constitutional  provision  against 
granting  any  exclusive  privilege,  immunity  or 
franchise.  Re  Delaware  Bay  ft  C.  M.  R.  Co.  (N.  J. 
Eki.)  9  Cent.  Rep.  489. 

A  statute  giving  any  railroad  company  that  owns 
landing  places  the  right  to  own  wstcr-craft  for 
transportation  across  a  navigable  river  at  its  ter- 
minus, but  denies  any  right  to  condemn  real  estate, 
and  applies  only  to  such  companies  as  own  land- 
ings, violates  the  constitutional  provision  against 
local  or  special  laws  for  granting  any  special 
or  exclusive  privilege,  immunity  or  franchise. 
Thomas  v.  Wabash,  St.  L.  ft  P.  R.  Co.  7  L.  R.  A.  14&, 
40  Fed.  Rep.  126. 

A  Statute  prohibiting  speculation  in  wituess  fees 
is  not  unconstitutional  because  it  allows  them  to 
be  traded  for  merchandise  or  hotel  bills.  Davis  v. 
State,  3  Lea,  376. 

Property  rights. 

The  right  of  citizens  of  a  State  to  take  fish  and 
oysters  from  waters  within  the  territorial  limits  of 
the  State  is  not  one  of  the  privileges  and  immuni- 
ties in  which  citizens  of  the  other  States  are  en- 
titled to  share.  Corfleld  v.  Coryell.  4  Wash.  C.  C. 
371;  McCready  v.  Virginia,  94  U.  S.  S91, 24  L.  cd.  248; 
State  v.  Medbury,  8  R.  1. 188. 

A  statute  gi\ing  discretion  to  grant  or  refuse  a 
license  to  mine  phosphate  rock  in  the  beds  of  navi- 
gable streams  held  by  the  State  in  trust  for  the 
public  does  not  deny  equal  privileges  or  Immuni- 
ties under  the  14th  Amendment,  as  the  license  Is 
not  a  right  common  to  all,  bnt  is  In  the  nature  of  a 
special  privilege.  Port  Royal  Min.  Co.  v.  Hagood, 
8  L.  R.  A.  841,  80  S.  C.  519. 

Marital  rights  such  as  community  of  gains  at- 
tached to  the  contract  of  marriage  by  the  law  of 
Louisiana  are  not  included  within  the  privileges 
secured  by  the  last  clause  of  the  United  States 
Constitution,  art.  4,  6  2,  which  applies  only  to  such 
privileges  which  belong  to  citizenship.  Conner  v. 
Elliott,  50  U.  8. 18  How.  501. 15  L.  ed.  497. 

A  statute  allowing  the  dower  of  a  woman  who 
has  never  become  a  resident  cf  the  State  to  be  cut 
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lee,  by  its  own  motioD,  compelled  the  appel- 
lant to  elect  to  proceed  under  the  first  section 
of  the  statute.  Moreover,  the  appellee  in  its 
.answer  denied  that  the  injury  resulted  from 
neglect  of  any  character  upon  its  part,  and 
pleaded  the  negligence  of  the  deceased  as  the 
x^use-of  it,  which  is  not  available  in  a  case 
where  death  results  from  the  willful  neglect  of 
the  defendant.  The  issue  was  therefore  fully 
made  up  as  an  action  under  the  first  section. 
The  fact  that  the  court,  after  the  election  had 
been  made,  refused  to  strike  out  of  the  peti- 
tion the  averments  relating  to  willful  neglect, 
<»nnot  cause  the  party  to  be  regarded  as  pros- 
•ecu ting  an  action  of  a  character  different  from 
that  fixed  by  the  election,  and  which  could  be 


maintained  upon  the  petition,  as  it  fully  set 
forth  the  manner  of  the  injury,  and  showed, 
according  to  the  facts  stated,  that  it  was  the 
result  of  negligence.  It  is  urged  with  great 
ingenuity  and  ability,  however,  that  the  first 
section  of  the  statute  is  unconstitutional;  that 
it  is  io  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  which  for- 
bids a  State  denying  to  "aoy  person"  within 
its  lurisdiction  the  equal  protection  of  the  laws; 
and  that  it  also  contravenes  those  provisions  of 
our  State  Bill  of  Rights  which  guarantee  equal 
rights  to  all  persons  under  the  law,  and  the 
impartial  administration  of  justice.  It  is  said 
that  it  makes  two  discriminations:  first,  that  it 
authorizes  an  action  against  railroads  alone, 


off  by  a  coDveyanoe  from  her  hushand  durlnir  his 
life  is  DOC  an  unoonstitutional  discrimination 
affainat  nonresident  widows.  Butfinirton  v.  Gros- 
venor  (Kan.)  44  Alb.  L.  J.  218. 

An  ordf nance  is  not  unequal  and  unjust  because 
it  permits  the  owner  of  a  8mall  parcel  of  srround  to 
cultivate  a  larger  portion  of  it  than  tbe  owner  of  a 
lanrer  tract  can  do  where  the  same  maximum  limit 
is  fixed  for  all.  Summerville  v.  Presaly,  8  L.  R.  A. 
^54,88  8.0.68. 

A  statute  requirlD^  domestic  corporations  to  re- 
serve and  pay  into  the  state  treasury  a  certain 
portion  of  all  dividends  declared  on  shares  of  non- 
resident owners  violates  tbe  coostitutlonal  ri^bt  of 
tbe  citizens  of  each  State  to  all  tbe  privileges  and 
immunities  of  the  citizens  of  the  several  States. 
Oliver  V.  Washington  Mills,  11  Allen,  268. 

Tbe  right  to  tbe  equal  privileges  and  immunities 
includes  a  privilege  or  capacity  of  taking,  holding 
and  transmitting  lands  within  any  of  the  United 
states.    Ward  v.  Morris,  4  Uarr.  ft  McH.  880. 

No  privileges  or  immunities  of  citizens  are  af- 
fected by  a  state  statute  making  owners  of  Texas 
<»ttle  liable  for  allowing  them  to  run  at  large  and 
spread  Texas  fever.  Kimmish  v.  Ball,  129  U.  8.  217, 
^L.  ed.606. 

Taxation. 

Tbe  taxation  of  slaves  of  nonresidents  at  a  higher 
rate  tban  those  of  resident  citizens  violates  tbe 
•constitutional  right  to  equal  privileges  and  immu- 
nities.   Wiley  V.  Parmer,  14  Ala.  027. 

An  ordinance  of  a  board  of  supervisors  levying 
a  license  tax  upon  all  sheep  pastured  in  the  coun- 
ty except  those  which  are  listed  as  taxable  prop- 
erty in  tbe  county,  violates  a  provision  of  the  State 
Constitution  against  granting  privileges  or  immu- 
nities to  any  class  of  citizens  whicb  are  not  granted 
to  all  citizens.  Lassen  County  v.  Cone,  72  CaL  887. 
JSee  also  People  v.  Coleman,  4  Cal.  48,  60  Am.  Dec. 
^Sl;  Fabey  v.  State,  27  Tex.  A  pp.  146;  Rotbermel  v. 
Meyerle,  0  L.  R.  A.  866, 186  Pa.  2d0,  and  Fecbeimer 
V.  LouisviUe,  84  Ky.  806. 

As  to  litioatUm, 

The  right  of  citizens  of  other  states  to  bring  suits 
in  a  state  court  wbere  a  citizen  of  that  State  may, 
is  guaranteed  and  protected  by  U.  S.  Const,  art  4. 
S2.  Cof rode  V.  Gartner,  7  L.  U.  A.  611,  79  Mich. 
832;  Cole  v.  Cunningham,  188  U.  S.  107, 38  L.  ed.  588. 

But  tbis  does  not  prevent  a  discrimination  in 
favor  of  residents  as  to  tbe  right  to  bring  suits. 
Central  EL  &  Bkg.  Co.  v.  Georgia  Constr.  &  Invest. 
Co.  32  S.  C.  819;  Robinson  v.  Ocean  Steam  Nav.  Co. 
2  L.  R.  A.  636, 112  N.  Y.  816. 

No  discrimination  can  be  made  by  statute  be- 
tween resident  citizens  and  others  in  respect  to  the 
right  of  action  for  wrongfully  causing  death. 
J^elfersonviUe,  M.  &  L  R.  Co.  v.  Hendricks,  41  Ind. 
48. 

A  right  to  trial  by  jury  is  not  a  privilege  or  Im- 
24  L.  R.  A. 


munity  protected  by  tbe  14tb  Amendment.  Walker 
V.  Sauvinet  92  IT.  8.  90, 23  L.  ed.  678. 

A  discrimination  by  a  Statute  of  Llmltationa 
against  a  nonresident  plaintiff  by  allowing  tbe  stat- 
ute to  run  against  him  while  out  of  tbe  State,  but 
not  against  a  resident  plaintiff  while  out  of  tbe 
State,  does  not  invalidate  tbe  constitutional  right 
of  nonresidents  to  equal  privileges  and  immunities. 
Chemung  Canal  Bank  v.  Lowery,  93  U.  S.  72, 28  L. 
ed.806. 

Discrimination  against  nonresidents  in  respect 
to  attachments  is  not  a  denial  of  tbe  equal  privi- 
leges and  immunities  of  citizens.  Campbell  v. 
Morris,  8  Harr.  ft  McH.  686. 

A  statute  dispensing  with  an  undertaking  in  at- 
tachment proceedings  where  tbe  defendants  are 
all  nonresidents  does  not  make  an  unconstitutional 
discrimination  against  nonresidents.  Head  v. 
Daniels,  88  Kan.  1. 

A  statute  requiring  security  for  costs  from  non- 
residents does  not  deny  to  them  equal  privileges 
and  immunities.    Haney  v.  Marshall,  9  Md.  194. 

But  a  statute  discriminating  in  favor  of  citizens 
in  respect  to  the  issuing  of  a  writ  of  capias  ad  res- 
pondendum is  unoonstitutional.  Black  v.  Seal,  6 
Houst  (DeL)541. 

2.  Equai  protection, 

Cfeneral  rules. 

Equal  protection  cannot  be  said  to  be  denied 
whenever  tbe  law  operates  alike  upon  all  persons 
and  property  similarly  situated.  Walston  v.  Nevln, 
128  U.  S.  578, 82  L.  ed.  644:  State  v.  Schlemmer,  10  L. 
R.  A.  185,  42  La.  Ann.  1166;  Vermont  Loan  &  T.  Co. 
V.  Wbithed  (N.  Dak.)  July  14, 1891;  Stat©  v.  Moore, 
104  N.  C.  714:  Ex  parte  Swann,  96  Mo.  44;  Barbier  v. 
Connolly,  118  U.  S.  82,  28  L.  ed.  926;  Soon  King  v. 
Crowley,  118  U.  8.  709,  28  L.  ed.  1147;  Re  Dolpbe 
(Colo.)  Dec.  21, 1891. 

Legislation  limited  as  to  objects  or  territory  does 
not  infringe  on  tbe  constitutional  right  of  equal 
protection  where  all  persons  subject  to  it  are 
treated  alike  under  like  circumstances  and  condi- 
tions.   Hayes  v.  Missouri,  120  U.  8.  68,  80  L.  ed.  678. 

Special  legislation  is  not  obnoxious  to  tbis  pro- 
vision if  all  persons  subject  to  It  are  treated  alike. 
Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  8.  206, 82  L. 
ed.  107;  Minneapolis  &  St.  L.  R.  Co.  v.  Herrick,  127 
U.S.210,82L.  ed.  109. 

But  denial  of  right  to  Indictment  and  of  grand 
Jury  in  criminal  courts  of  certain  counties  only  is 
a  denial  of  the  equal  protection  of  tbe  laws.  Re 
Lowrle,  8  Colo.  489. 

Rights  of  aiiens. 

Aliens  who  are  subjects  of  tbe  emperor  of  China 

while  within  this  country  are  entitled  under  the 

Constitution  to  the  equal  protection  of  the  laws. 

Tbe  provisions  of  tbe  14tb  Amendment  are  univer- 

i  sal  in  their  application  to  all  persons  within  the 
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instead  of  against  all  persons;  and,  iecond,  that 
it  fci^es  a  right  of  action  as  against  a  railroad 
to  all  persons,  save  those  in  its  employ.  The 
appellee  will  not,  however;  be  heard  to  com- 
plain upon  the  latter  ground.  It  has  no  inter- 
est in  that  question.  Indeed,  the  exception  is 
for  its  benefit.     Cooley,  Const.  Lim.  *168. 

It  is  well  settled  that  a  corporation  is  "a  per- 
son" within  the  meaning  of  the  14tb  Amend- 
ment to  the  United  States  Constitution ;  that  it 
is  entitled  to  the  equal  protection  of  the  laws; 
and  that  no  State  can  to  any  extent  deny  it. 
Sania  Clara  C&untyv.  Southern  Pac.  B.  Co.  118 
U.  S.  896,  SOL.  ed.  118;  Pembina,  C.  8.  Min, 
A  M.  Co,  V.  Pennsylrania,  125  U.  S.  181.  81 
L.  ed.  650.    But  this  constitutional  provision 


does  not  affect  the  police  power  of  the  Btate^ 
which  is  to  be  exercised  for  the  protection  and 
safety  of  its  citizens.  It  was  not  the  purpose 
of  the  Constitution  to  disarm  the  Sthte  of  the 
X)ower  to  guard  the  public  safety.  It  la 
true,  also,  that  coiporations  are  embraced 
by  the  provisions  of  our  state  Bill  of  Bights 
to  which  we  have  alluded.  It  wiU  be  no- 
ticed, however,  that  the  statute  in  ques- 
tion does  not  give  a  right  of  action  merely 
against  railroad  corporations,  but  it  applies  U> 
each  proprietor  of  a  railroad,  whether  oper- 
ated by  an  individual,  partnership,  or  cor[K>ra- 
tion.  It  applies  not  merely  to  corporations 
operating  railroads,  but  to  ail  persons  operat- 
ing them.     It  is  therefore  unlike  the  case  of 


territorial  jurisdiction  without  refirard  to  any  dif- 
ference of  race,  color,  or  of  nationality.  Tick  Wo 
V.  Hopkins,  118  U.  S.  886, 80  L.  ed.  220. 

A  Staters  denial  to  persons  who  are  not  citizens 
of  the  United  States  of  the  riarht  to  obtain  licenses 
to  sell  intoxloatlDir  liquors  is  not  an  unconstitu- 
tional discrimination  against  them.  Tragesser  v. 
Gray,  9  L.  R.  A.  780,  78  Md.2S0. 

Poliee  power. 

An  ordinance  which  confers  naked  arbitrary 
power  upon  a  board  to  srive  or  withhold  consent  to 
enira^  in  a  lawful  business,  and  makes  all  engaged 
in  that  business  practically  tenants  at  will  as  to  their 
means  of  living  under  the  board,  is  in  violation  of 
the  constitutional  right  to  the  equal  protection  of 
the  laws.  Tick  Wo  v.  Hopkins,  118  U.  8. 850, 80  L. 
ed.2a). 

An  ordinance  requiring  all  Chinese  inhabitants 
to  remove  outside  the  city  and  county  or  to  some 
other  part  of  the  city  and  county  from  the  portion 
of  the  city  theretofore  occupied  by  them  violates 
their  constitutional  rights.  Re  Lee  Sing,  48  Fed. 
Bep.8G9. 

A  tax  of  Mongolians  was  held  unconstitutional 
under  the  provisions  as  to  imports  and  commerce 
in  1862  prior  to  the  adoption  of  the  Uth  Amend- 
ment.   Lin  Sing  v. Washburn,  20  Cal.  684. 

The  rule  that  the  14th  Amendment  does  not  in- 
terfere with  the  police  power  of  the  states  so  far  as 
it  affects  alike  all  who  are  similarly  situated,  al- 
though it  may  be  limited  in  its  application,  applies 
to  ordinances  against  washing  in  pubUc  laundries 
within  certain  portions  of  a  city,  during  certain 
hours  of  the  night  or  on  Sunday.  Barbier  v.  Ck>n- 
nolly,  118  U.  8.  27,  28  L.  ed.  823;  Soon  Hing  v.  Crow- 
ley,  113  U.  S.  706, 28  L.  ed.  1146. 

Also  to  an  ordinance  prohibiting  any  person  from 
visiting  any  gambling  place  within  certain  pre- 
scribed limits  in  a  city,  although  those  limits  are 
known  as  the  Chinese  quarters.  Re  Ah  Kit,  45 
Fed.  Rep.  708. 

liikewlse  an  ordinance  prohibiting  the  altera- 
tion or  repair  of  any  wooden  building  within  desig- 
nated fire  limits  without  approval  of  the  authori- 
ties does  not  violate  the  Uth  Amendment.  Ex 
parte  Fiske,  72  Cal.  126. 

A  provision  may  be  condemned  as  a  denial  of 
equal  Justice,  though  fair  on  its  face  and  ImparUal 
in  appearance,  if  it  is  applied  and  administered  by 
public  authority  with  an  evil  eye  and  an  unequal 
hand  so  as  practically  to  make  unjust  and  illegal 
disoriminations  between  persons  in  similar  circum- 
stances material  to  their  rights.  Ylck  Wo  v.  Hop- 
kins, 118  U.  8. 866, 80  L.  ed.  220. 

A  city  ordinance  prohibiting  the  use  of  the  en- 
gines of  a  certain  railroad  company  upon  a  certain 
street,  where  no  other  company  has  any  right  to 
use  the  street,  does  not  deny  it  the  oqual  protec- 
tion of  the  laws.  Richmond,  F.  ft  P.  R.  Co. v.  Rich- 
mond. 96  U.  8.  621, 24L.  ed.  784. 
^4  L.  R.  A. 


Am  to  Jurors  and  wUnenes, 

A  person  is  not  entitled  to  a  Jury  of  his  own  race 
under  the  constitutional  right  to  the  equal  protec- 
tion of  the  laws,  in  the  absence  of  any  discrimina- 
tion  against  qualified  persons  of  that  race.  Jugiro 
V.  Brush,  140  XT.  8.  291,  86  L.  ed.  610;  Ex  parte  Vir- 
ginia,  100  U.  S.  813, 26  L.  ed.  067;  Wood  v.  Brush,  140 
U.  a  278, 36  L.  ed.  606. 

An  exclusion  of  Chinamen  as  witnesses  in  favor 
of  or  against  a  white  man  does  not  deny  to  any 
person  the  equal  protection  of  the  laws.  People  v. 
Brady,  40  Cal.  198. 

As  to  property. 

The  imposition  of  street  assessments  upon  abut- 
ting owners  does  not  deny  to  them  the  equal  pro- 
tection of  the  laws.  Walston  v.  Nevin,  128  U.  8. 578, 
32  L.  ed.  614. 

The  same  is  true  of  drainage  aaseasmeDts 
which  are  applicable  tu  all  land  of  the  same  kind. 
Wurts  V.  Hoagland,  U4  U.  8. 606, 29  L.  ed.  22a 

A  statute  giving  miners  and  owners  of  land  in- 
terested in  royalties  a  lien  on  the  mines  paramount 
to  other  liens  except  state  tax  liens  does  not  deny 
the  equal  protection  of  the  laws.  Warren  v.  8ohn« 
11  West.  Rep.  881, 112  Ind.  213. 

.^8  to  punishments  and  liabOities. 

A  statute  providing  for  a  more  severe  punish- 
ment of  ex-convicts  for  the  same  offense  than  of 
those  not  previously  convicted  does  not  deny  to 
them  the  equal  protection  of  the  laws.  Re  Bogga. 
46  Fed.  Rep.  476. 

A  statute  making  a  discrimination  in  punishment 
between  a  laborer  and  landholder  in  case  of  a  vio- 
lation of  a  contract  of  service  is  unconstitutionaL 
State  V.  Williams.  82  8.  C.  128. 

A  statute  imposing  heavier  penalties  upon  noo- 
residents  than  upon  residents  for  violation  of  game- 
laws  does  not  deny  them  the  equal  protection  of  the 
laws.  AUen  v. Wyckoff,  2 Cent.  Rep.  218, 48  N. J.  L. 90. 

A  state  law  imposing  a  greater  punishment  for 
sexual  crime  committed  by  a  white  person  with  a 
colored  one,  than  by  persons  of  the  same  race  or- 
color,  does  not  deny  to  colored  persona  the  eqnal 
protection  of  the  laws  if  it  gives  the  white  offender 
the  same  punishment  as  the  colored  one.  Pace  v. 
Alabama,  106  U.  8.  688, 27  L.  ed.  207. 

Nor  does  It  conflict  with  the  Civil  Rights  BUI. 
Ellis  V.  State,  42  Ala.  626. 

See  supra,  as  to  sexual  relations,  on  the  questioo 
of  equal  privileges  and  immunities. 

A  statute  subjecting  railroad  olHoers  to  indict- 
ment if  they  refuse  to  pay  for  or  refer  to  arbitra^ 
tion  a  claim  for  compensation  for  cattle  killed 
upon  the  railroad,  and  making  the  fact  of  killhiir 
prima  facie  evidence  of  their  negligence,  is  unooQ-> 
stitutlonai  as  densnng  them  the  equal  protecCloa 
of  the  laws.    State  v.  Divine,  96  N.  a  77S. 

But  a  statute  making  a  laflroad  oompeay  liable' 
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Oordon  -9.  Winchester  Bldg.  d  A.  F,  Asso.,  12 
Bush,  110,  where  it  was  attempted  to  give  to 
one  corporation  the  right  to  charge  a  greater 
rate  of  interest  than  the  general  law  allowed; 
or  Hmith  t.  Wctrden,  bO  Ky.  808,  where  one  of- 
ficer was  given  time  to  distrain  for  his  fees, 
regardless  of  the  general  limitation  law,  which 
applied  to  all  other  officers;  or  Kentucky  Trust 
Co,  V.  Lems,  82  Ky.  679.  where  a  legislative 
Act  sought  to  confer  upon  one  particular  cor- 
poration the  right  to  sell  land  mortgaged  to  it, 
or  held  by  it  in  trust,  without  the  intervention 
of  a  court.  Upon  the  other  hand,  the  case  of 
Board  of  Int.  Imp,  Co,  v.  Scearce,  2  Duvall, 
576,  is  not,  as  is  claimed  by  the  appellant,  de- 
cirive  of  this  case.    It  involved  the  constitu- 

f  or  double  the  value  of  stock  killed  or  of  the  dam 
ages  for  Injury  thereto  does  not  deny  to  such 
oompanfes  the  equal  protection  of  the  laws.  Min- 
neapolis &  St.  L.  R.  Go.  y .  Beck  with,  129  U.  8.  2B,  83 
L.  ed.  686;  Missouri  Pac.  K.  Go.  v.  Humes,  116  U.  8. 
612, 29  L.  ed.  463. 

See  also,  as  to  unjust  discrimination,  infra. 

Neither  does  a  statute  making  a  railroad  com- 
pany liable  to  an  employ^  for  the  negligence  of  a 
oo-employ^.  Missouri  Pac.  R.  Go.  v.  Mackey,  127 
U.  S.  206, 82  L.  ed.  107:  Minneapolis  ft  St  L.  R.  Go. 
T.  Herrick,  127  V,  S.  210, 82  L.  ed.  100;  Pierce  v.  Gen- 
tral  I.  R.  Go.  78  Iowa,  140;  Baybum  v.  Central  I.  R. 
Go.  74  Iowa,  687. 

In  this  connection  note  the  main  case  above. 

As  to  courts  and  pwceedings. 

The  establishment  of  different  courts  of  appeal 
for  different  portions  of  a  State  does  not  deny  to 
its  citizens  the  equal  protection  of  the  laws.  Bow- 
man y.  Lewis,  101  U.  S.  22, 25  L.  ed.  969. 

The  failure  to  proylde  for  an  appeal  from  the  de- 
cision of  commissioners  valuing  railroad  property 
for  taxation,  although  such  right  Is  accorded  to  the 
owners  of  other  property,  does  not  ylolate  the  con- 
stitutional right  to  equal  protection  of  the  laws. 
St.  Louis,  I.  M.  ft  8.  B.  Go.  v.  Worthen,  7  L.  K.  A. 
874, 62  Ark.  629. 

The  denial  of  the  right  of  appeal  from  a  convlo- 
tion  In  a  city  police  court,  which  Is  allowed  In 
other  portions  of  the  State  on  conviotion  of  similar 
offenses,  does  not  violate  the  constitutional  right 
to  equal  protection  of  the  laws  if  the  act  operates 
equally  on  all  persons  within  the  Jurisdiction  to 
which  it  applies.  Sullivan  v.  Haug,  10  L.  R.  A.  268, 
Se  Mich.  648. 

Qlving  the  State  fifteen  peremptory  challenges 
In  a  capital  case  in  cities  of  over  100,000  Inhabitants 
without  allowing  them  In  other  parts  of  the  State 
does  not  deny  to  any  person  the  equal  protection 
of  the  laws.  Hayes  v.  Missouri,  130  U.  b.  68,  80  L. 
ed.678. 

A  provision  giving  a  prosecuting  attorney  the 
right  to  prevent  a  continuance  by  admitting  that 
absent  witnesses  would  testify  as  alleged  in  an  affi- 
davit therefor  denies  the  defendant  the  equal  pro- 
tection of  the  laws.  State  v.  Berkley,  lU  West.  Rep. 
67, 92  Mo.  41. 

Corporations, 

Gorporations  are  persons  within  the  meaning  of 
U.  8.  Const.  Amend.  14,  which  prohibits  a  State  to 
deny  to  any  person  wiUiln  its  jurisdiction  the  equal 
protection  of  the  laws.  Minneapolis  ft  St.  L.  R.  Co. 
V.  Beokwltb,  129  U.  8.  26, 813  L.  ed.  686;  Missouri  Pac. 
B.  Go.  V.  Mackey,  127  U.  S.  206, 82  L.  ed.  107;  Minne- 
apoUs  ft  St.  L.  R.  Go.  v.  Herrlck,  127  U.  S.  210,  82  L. 
ed.  100;  Santa  Clara  County  v.  Southern  Pac.  R.  Go. 
118  U.  8. 894. 80  L.  ed.  118;  Phceniz  Ins.  Go.  v.  Com. 
5  Bush,  68, 96  Am.  Dec.  881;  Warren  Mfg.  Go.  v. 
iBtoa  Ins.  Co.  2  Paine,  601;  Slaughter  v.  Com.  13 

14  L.  R.  A. 


tionality  of  the  third  section  of  the  statute. 
It  was  urged  that  the  charter  of  the  company 
was  a  contract,  and  that  the  third  section  of 
the  statute  impaired  its  obligation  by  making- 
the  corporation  liable,  where  it  was  not  so  by 
its  charter  and  the  contemporaneous  law;  but 
this  claim  was  denied.  It  has  been  so  often 
said  that  the  law  should  always  aim  at  equal 
rights  and  privileges;  that  it  should  afford  the 
same  rule  for  the  rich  and  the  poor,  the  high 
and  the  low, — that  it  would  not  bear  repetition,, 
but  for  the  importance  of  its  l)eing  always  ob- 
served. Undoubtedly  partial  legislation  is  in- 
imical to  justice  and  free  government.  The 
same  burden  should  be  imposed  upon  all  un- 
der the  like  circumstances.    The  Legislature 

Gratt.  767;  Cincinnati  Mut.  Health  Assur.  Go.  v. 
Rosenthal,  66 IJL  86. 

But  a  foreign  corporation  doing  business  within 
a  State  under  an  annual  liceDse  is  subject  to  the 
power  of  the  State  to  change  the  conditions  of  the 
license,  and  on  failure  to  pay  an  Increased  license 
tax  established  as  a  pre-requislte  to  doing  business 
in  any  subsequent  year  it  is  not  within  the  juris- 
diction of  the  State  so  as  to  be  within  the  ''equal 
protection  of  the  laws"  under  the  14th  Amendment. 
Philadelphia  Fire  Asso.  ▼.  New  York,  119  U.  8. 110, 
80L.ed.842. 

3.  Unjust  discrimination. 

Various  decisions  as  to  the  constitutionality  of 
statutes  under  State  Constitutions  wbich  in  various 
phrases  guarantee  equality  and  prohibit  unjust 
discrimination,  Lalthough  they  may  not  in  terms 
guarantee  equal,  privileges,  immunities,  and  pro- 
tection, must  be  considered  In  this  connection. 

A  statute  making  a  fire  caused.by  the  operation 
of  a  railroad  prima  facie  evidence  of  negligence 
is  not  an  tmconstitutional  discrimination  against 
railroad  companies.  Missouri  Pac.  R.  Go.  v.  Mer- 
rill, 40  Kan.  404;  Augusta  &  8.  R.  Go.  v.  Randall,  7» 
Ga.80i. 

But  a  statute  giving  a  justice  Jurisdiction  of  an 
action  against  a  railroad  company  for  tort  in  ac- 
tions where  a  sum  Is  in  controversy  which  would 
be  beyond  his  jurisdiction  in  case  of  other  parties 
16  an  unconstitutional  discrimination  against  rail- 
road companies.  Brown  v.  Alabama  G.  S.  R.  Co. 
87Ala.a70. 

A  statute  making  a  railroad  company  liable  for 
damages  for  failure  to  give  signals  when  trains  ap> 
proach  highway  crossings,  if  this  neglect  contrib- 
utes to  an  injury,  is  not  unconstitutional  as  special 
legislation  discriminating  against  such  companies* 
Kamanitsky  v.  Northeastern  R.  Go.  26  S^  C.  68. 

An  Act  allowing  the  owner  of  land  through 
which  a  right  of  way  has  been  given  to  a  railroad 
to  compel  the  company  to  fence  it  on  each  side  at 
its  own  cost,  leaving  it  with  him  not  only  to  en- 
force the  requirement  but  to  determine  its  neces- 
sity, is  unconstitutional.  Owensboro  &  N.  R.  Go. 
V.  Todd  (Ky.)  11 L.  R.  A.  285. 

An  Act  prohibitiDg  an  action  on  insurance  poli- 
cies within  ninety  days  after  notice  and  proof  of 
loss  is  not  unconstitutional  as  granting  a  special 
exemption  to  one  dass  of  persons.  Christie  v.  Life 
Indemnity  ft  I.  Go.  (Iowa)  Feb.  10, 1801. 

A  statute  allowing  plaintiff  to  put  a  case  on  the 
short-oause  calendar,  but  den3ring  the  same  right 
to  defendant,  is  not  unconstitutional  as  being  un- 
equal, partial  or  special  legislution.  under  a  consti- 
tutional prohibition  of  ^^special  legislation  regulat- 
ing the  practice  in  courts."  Louisville,  N.  A.  &  C 
R.  Co.  v.  Wallace  (111.)  11  L.  R.  A.  787. 

Prohibiting  certain  kinds  of  business  on  Sunday 
is  not  an  illegal  dlscrlmmation  If  such  business  la 
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•caDDOt,  fbr  instaDce,  impose  a  different  or  ad- 
ditiooaJ  penalty  upon  one  litigant,  in  case  of 
failure,  from  \pbat  it  does  upon  all  other  Htl- 

f:ant8.  It  cannot  select  a  particular  individual 
rom  a  class  or  a  locality,  and  subject  him  to 
^special  burdens  or  peculiar  rules  different 
from  those  imposed  upon  others  of  the  same 
•class  or  same  locality.  If,  however,  legis- 
lation like  tbat  now  in  question  cannot  be  up- 
held as  constitutional,  then  much  necessary 
legislation,  and  which  is  vital  to  the  interests 
and  safety  of  the  public,  must  fail.  The  police 
power  of  a  State  certainly  extends  to  all  mat- 
ters necessary  to  the  protection  of  the  health, 
morals,  and  safety  of  the  public.  The  con- 
<iuct  of  railroads  is  a  highly  dangerous  busi- 
ness. More  people  are  brought  in  contact  with 
it  than  with  any  other   dangerous  agency. 


While  necessary  to  the  business  of  the  coun- 
try, and  entitled  to  a  proper  protection  under 
the  law,  yet  its  control  by  the  law  is  highly 
essential  to  the  safety  and  protection  of  the 
public,  because  so  many  persons  come  within 
reach  of  injury  from  it.  In  fact,  this  control 
is  at  this  time,  when  railroad  transportation  is 
almost  the  wonder  of  the  dav.  absolutely 
necessary  to  the  safety  and  well  being  of  the 
public;  and,  if  those  operating  railroads  can- 
not be  made  subject  to  laws  relating  specialty 
to  them,  then  the  safety  and  rights  of  others 
will  be  largely  at  their  mercy.  If,  however, 
a  law  like  this  one,  which  meets  a  particular 
and  public  necessity,  cannot  be  upheld  as  fall- 
ing within  the  exercise  of  the  police  power, 
yet  there  is  another  ground  upon  which,  to 
our  minds,  it  can  clearly  rest.    As  already 


not  a  pubUo  neoeaslty.    Liberman  v.  State,  26  Neb. 
464. 

A  statute  prohibiting  a  barbor  to  keep  bathrooms 
open  on  Sunday,  but  not  prohlbitinar  other  persons 
to  do  so.  Is  unoonstltutioDal  as  '^olass  leflrislation.** 
Bairio  V.  State,  86  Tenn.  272. 

A  statute  discriminating  between  lotteries  of  a 
-class  made  by  the  Legrislature  is  unconstltutionaL 
Ck>m.  V.  Iklanslr  (Ky.)  18  Grim.  L.  Mag.  249. 

A  statute  exempting  persons  under  seventeen 
years  of  age  from  the  death  penalty  for  murder  is 
not  unconstitutionai  as  class  legislation.  Ex  parte 
Walker,  28  Tex.  App.  246. 

A  statute  providing  that  railroad  employes  shall 
be  punished  for  bunUng,  mutilating,  hauling  off 
or  buying  off  stock  killed  by  trains,  does  not  vio- 
late a  constitutional  guaranty  of  the  equality  of 
all  persons  before  the  law.  fiannon  v.  State,  49 
Ark.  167. 

A  statute  which  permits  evidence  of  good  faith 
coupled  with  full  retraction  to  defeat  liability  for 
libel  except  as  to  special  damages  does  not  violate 
a  constitutional  provision  giving  to  every  person  a 
oertain  remedy  In  the  laws  for  all  injuries  or 
wrongs.  Allen  v.  Pioneer  Press  Co.  3  L.  U.  A.  682, 
40  Minn.  U7. 

But,  on  the  other  hand,  in  Michigan  it  is  held  that 
«  similar  statute  allowing  proof  of  mistake,  good 
faith,  and  correction  to  prevent  recovering  of  any- 
thing but  actual  damages  unless  a  criminal  charge 
has  been  made  is  unconstitutional  as  depriving  a 
party  injured  of  the  right  to  damages  for  injury  to 
his  private  reputation  and  as  glHng  to  a  special 
olass  of  citizens  an  exemption  from  llRblllty  for 
wrongs  not  granted  to  others.  Park  v.  Detroit 
Free  Press  Co.  1  L.  it.  A.  609,  ?i  Mich.  660. 

A  statute  pruviding  for  a  division  of  damages 
between  a  railroad  company  and  the  owner  of  ad- 
Joining  lands,  who  has  not  received  compensation 
for  fencing  along  the  track,  if  his  cattle  are  killed 
or  injured  by  locomotives,  is  not  unconstitutional 
as  depriving  one  person  of  his  property  by  fixing  a 
grade  of  liability  not  imposed  on  other  citizens  un- 
der like  circumstances.  Louisville  &  N.  K.  Co.  v. 
Belcher  (Ky.)  11  Ky.  L.  Rep.  398. 

A  statute  for  the  protection  of  a  municipal  cor- 
poration relating  to  the  exercise  of  governmental 
power  is  not  unconstitutional  as  conferring  a  spe- 
cial privilege  because  it  does  not  apply  to  natural 
persons  or  private  corporations  or  even  to  other 
municipal  corporations.  Preston  v.  Louisville,  84 
Ky.  118. 

A  statute  giving  double  damages  for  stock  killed 
on  a  railroad  in  consequence  of  a  failure  to  erect 
fences  does  not  violate  a  constitutional  provision 
against  local  or  special  lawb  granting  any  exclusive 
right,  privilege  or  Immunity.  Uumes  v.  Missouri 
Pac.  K.  Co.  82  Mo.  221,  62  Am.  Rep.  889;  Cummlngs 
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V.  St.  Louis,  L  M.  &  S.  R.  Ca  70  Mo.  S70;  Baniett  v. 
Atlantic  ft  Pac.  R.  Co.  68  Mo.  56,  30  Am.  Rep.  778; 
Speahnan  v.  Missouri  Pac  R.  Co.  73  Mo.  434. 

As  to  iiUomey^s  fees. 

A  statute  authorizing  an  attomey^s  fee  to  be 
taxed  by  a  Justice  in  entering  Judgment  for  per- 
sonal  services  in  favor  of  the  plaintiff  only  violates 
a  constitutional  prohibition  against  class  legisla- 
tion. Grand  Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
104. 

A  statute  allowing  plaintiff  if  successful  to  tax 
an  attomey^s  fee  as  part  of  his  costs  in  an  action 
against  a  railroad  company  to  recover  damages  for 
killing  cattle  is,  in  Michigan,  held  to  be  an  uncon- 
stitutional discrimination  between  suitors,  where 
no  such  appeal  Is  allowed  to  the  defendant  if  suc- 
cessful. Wilder  v.  Chicago  ft  W.  M.  R.  Co.  14  West. 
Rep.  627,  70  Mich.  382;  Sohut  v.  Chicago  ft  W.  M.  B. 
Co.  14  West.  Rep.  660,  70  Mich.  483;  Rinear  v.  Grand 
Rapids  ft  L  R.  Co.  14  West.  Rep.  906,  70  Mich.  680; 
Lafferty  v.  Chicago  ft  W.  M.  R.  Co.  71  Mich.  351. 

On  the  other  hand,  such  a  statute  is  held  consti- 
tutional in  Illinois  on  the  ground  that  such  attor- 
ney's fees  may  be  upheld  as  a  penalty  for  failure  to 
fence.  Peoria,  D.  ft  K  R.  Co.  v.  Duggan,  109  HI. 
687,  60  Am.  Rep.  619. 

Perhaps  it  should  be. noted  that  in  Bilchigan  a 
statutory  penalty  of  $26  per  day  was  imposed  upon 
a  railroad  corporation  for  neglect  to  construct  and 
maintain  fences,  and  therefore  the  attorney's  fee 
if  upheld  as  a  penalty  would  have  made  a  double 
penalty. 

Allowing  attorney's  fees  in  certain  actions  against 
railroads  is  held  in  Kansas  also  not  to  be  an  uncon- 
stitutional discrimination  agamst  railroad  com- 
panies.   Missouri  Pac.  R.  Co.  v.  Merrill,  40  Kan.  404. 

So  in  Arkansas  an  attorney's  fee  provided  for  by 
statute  as  part  of  the  penalty  for  an  overcharge  by 
a  carrier  does  not  violate  a  constitutional  provision 
against  a  partial  and  unequal  legislation.  Dow  v. 
Beidelman,  49  Ark.  456. 

And  «n  Iowa  permitting  the  recovery  of  attor- 
ney's fees  on  recovery  against  a  railroad  company 
for  violation  of  a  statute  regulating  rates  does  not 
violate  the  constitutional  provision  as  to  (^quality. 
Burlington,  C.  R.  ft  N.  R.  Co.  v.  Dey  (Iowa)  12  L.  R. 
A.  486. 

In  Missouri  the  same  rule  is  applied  to  an  allow- 
ance of  an  attorney's  fee  on  recovery  against  a  rail- 
road company  for  injury  to  livestock  because  of  a 
defective  fence.  Perkins  v.  St.  Louis,  I.  M.  ft  8.  R. 
Co.  11  L.  R.  A.  426. 106  Mo.  62. 

The  kindred  subject  as  to  what  is  the  '*law  of  the 
land,"  ^standing  laws,"  etc.,  within  the  meaning  of 
constitutional  guarantees  of  personal  and  property 
rights  will  be  treated  hereafter.  B.  A.  R. 
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«aid,  this  statute  does  not  single  out  a  partic- 
ular individual  or  corporation,  and  subject  him 
or  it  to  special  burdens  or  peculiar  rules;  nor 
does  it  do  so  as  to  some  of  those  engaged  in  a 
particular  business,  as,  for  instance,  the  Chinese 
in  the  laundry  business,  and  which  the  Su- 
preme Court  of  the  United  States  condemned 
m  the  case  of  Soon  Hing  v.  Crowley ,  113  U.  S. 
703,  28  L.  ed.  1145,  but  it  subjects  all  in  a 
particular  business  to  its  provisions,  just  as  a 
law  relative  to  banks,  and  the  conduct  of  bank- 
ing, would  subject  all  in  that  particular  busi- 
ness to  its  terms.  Legislation  of  like  char- 
iicter  is  to  be  found  upon  the  statute  books  of 
•every  State. 

It  is  said,  however,  that  railroads  are  but  a 
single  kiod  of  common  carriers,  and  that  this 
statute  does  not  include  those  operating  lines 
of  stage-coaches,  canals,  etc.  If  this  argument 
is  to  prevail,  then  legislative  power  to  require 
railroads  to  fence  their  tracks,  making  them 
liable  for  the  value,  or  double  value,  of  all 
stock  injured  by  their  trains,  and  a  variety  of 
kindred  legislation,  which  has  been  upheld  by 
the  courts  upon  the  ground  that  it  is  necessarv 
to  the  public  safety,  cannot  be  maintained. 
If  it  be  said,  however,  that  this  legislation  is 
by  virtue  of  the  police  power,  as  is  that  requir- 
ing railroads  to  post  their  rates,  number  their 
oars,  disuse  steam  in  cities,  ring  their  bells  and 
blow  their  whistles  at  public  crossings  or  in 
oenters  of  population,  under  pain  of  a  penalty 
or  liability  for  injury  to  persons,  yet  here  we 
have  a  business  or  agency  possessing  some 
rights  not  generally  enjoyed  by  others;  one 
peculiar  to  itself,  and  more  largely  affecting 
the  public  than  another;  one  extremely  haz- 
ardous, and  attended  by  dangers  peculiar  to  it: 
from  the  necessity  of  the  case,  if  for  no  other 
reason,  it  should  be  regarded  as  sui  generis; 
that  those  engaged  in  it  should  in  law  be  held 
to  be  a  separate  and  distinct  class,  like  bank- 
ers; and  that  a  law  may  be  therefore  made  to 
apply  to  them  generally.  Such  a  statute  af- 
fects all  similarly  situated;  it  imposes  the  same 
burden  upon  all  in  the  like  business;  and  there- 
fore affords  equal  protection.  While,  in  the 
broad  sense  of  the  term,  it  is  special  legisla- 
tion, yet  it  is  not  of  such  a  character  as  to 
fall  within  the  constitutional  inhibition.  This 
view,  it  seems  to  us,  is  fully  sustained  by  the 
oase  of  Missouri  Pae.  R.  Co.  v.  Maekey,  127  U. 
S.  205,  82  L.  ed.  107,  and  is  also  supported  by 
the  reasoning  in  Minneapolis  <k  St.  L.  R.  Co,  v. 
BeckiDith,  129  U.  S.  27,  82  L.  ed.  585.  The 
first  case  relates  to  a  Kansas  statute,  which 
provides:  "Every  railroad  company  organ- 
ized or  doing  business  in  this  State  shall  be 
liable  for  all  damages  done  to  any  employe  of 
JBUch  company  in  consequence  of  any  negli- 
^nce  of  its  agents,  or  by  any  mismanagement 
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of  its  engineers  or  other  emplove,  to  any  per- 
son sustaining  such  damage.  It  was  held 
that  it  did  not  deprive  the  railroad  company 
of 'its  property  without  due  process  of  law; 
that  it  did  not  deny  to  it  the  equal  protection 
of  the  law;  and  was  not  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States.  The  court  in  its  opinion  uses  this 
language:  ''The  objection  that  the  Law  of 
1874  deprives  the  railroad  companies  of  the 
equal  protection  of  the  laws  is  even  less  ten- 
able than  the  one  considered.  It  seems  to  rest 
upon  the  theory  that  legislation  which  is  spe- 
cial in  its  character  is  necessarily  within  the 
constitutional  inhibition;  but  nothing  can  be 
further  from  the  fact.  The  greater  part  of  all 
legislation  is  special^  either  in  the  object  sought 
to  be  attained  by  it,  or  in  the  extent  of  its  ap- 
plication. Laws  for  the  improvement  of 
municipalities,  the  opening  and  widening  of 
particular  streets,  the  introduction  of  water 
and  gas,  and  other  arrangements  for  the  safety 
and  convenience  of  their  inhabitants,  and  laws 
for  the  irrigation  and  drainage  of  particular 
lands,  for  the  construction  of  levees,  and  the 
bridging  of  navigable  rivers,  are  instances  of 
this  kind.  Such  legislation  does  not  infringe 
upon  the  clause  of  the  14th  Amendment  re- 
quiring equal  protection  of  the  laws,  because 
it  is  special  in  its  character.  If  in  conflict  at  all 
with  that  clause,  it  must  be  on  other  grounds. 
And  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon  them  ad- 
ditional liabilities,  it  is  not  open  to  the  objec- 
tion that  it  denies  to  them  the  equal  protection 
of  the  laws,  if  all  persons  brought  under  its 
influence  are  treated  alike  under  the  same  con- 
ditions. A  law  giving  to  mechanics  a  lien  on 
buildings,  constructed  or  repaired  by  them, 
for  the  amount  of  their  work,  and  a  law  re- 
quiring railroad  corporations  to  erect  and 
maintain  fences  along  their  roads,  separating 
them  from  land  of  adjoining  proprietors  so  as 
to  keep  cattle  off  their  tracks,  are^instances  of 
this  kind.  Such  legislation  is  not  obnoxious 
to  the  last  clause  of  the  14th  Amendment,  if 
all  persons  subject  to  it  are  treated  alike  un- 
der similar  circumstances  and  conditions  in 
respect  both  of  the  privileges  conferred  and 
the  liabilities  imposed."  It  seems  to  us  this 
reasoning  is  not  only  correct,  but  the  rule  laid 
down  a  just  one.  It  is  certainly  vital  to  a  vast 
amount  of  existing  necessary  legislation,  which 
now  not  only  affords  pubnc  safety  and  pro- 
tects individual  right,  but  some  of  which 
protects  and  advances  the  interests  of  the  ap- 
pellee and  those  similarly  interested.  Tested 
by  it,  the  statute  in  question  is  constitutional. 
The  judgment  is  rerersed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 
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Montana  Sufbemb  Court. 


Dec. 


MONTANA  SUPREME  COURT. 


BANK  OP  COMMERCE  of  Owensboro, 

Bespt., 

J.  A.  FUQUA  et  dl.,  and  G.  W.   Crutoher, 

Appt. 


(. 


Mont. 


.) 


1.  An  appeal  lies  ft*om  so  much  of  a 
Judgment  as  allows  a  recovery  of  at- 
torney's fees  in  an  action  upon  a  bill  of  ex- 
cbanere,  under  a  statute  allowlnfir  an  appeal  from 
a  judfirment  or  any  part  thereof. 

8.  An  order  sustaining^  a  motion  to 
strike  out  a  portion  of  an  answer  Is 
reviewable  on  appeal  from  the  judirment, 
under  Code  Ctv.  Proc.,  8  2fi0,  which  designates  the 
orders  which  shall  be  deemed  to  have  been  ex- 
cepted to,  and  section  306  proyldln?  that  the 
Judgment  roll  shall  contain  all  pleadings  and 
copies  of  orders  overruling  or  sustaining  demur- 
rers. 

8.  Attorney's  fees  provided  for  in  a  bill 
of  ezchangpe  are  earned  when  an 
action  on  the  bill  Is  prosecuted  to 
Judg^enty  and  if  lawful  to  be  charged,  may 
properly  be  included  therein  without  the  neces- 
sity of  a  separate  action. 

4.  If  defendant  in  an  action  on  a  bill  of 
exchangpe  seeks  the  benefit  of  provis- 
ions ofthelawofaforeifi^  State  where 
the  bill  was  drawn  and  is  payable,  which  limit 
the  amount  of  attomey^s  fees  to  be  allowed,  he 
must  substantially  set  out  such  law  in  his 
answer;  alleging  his  conclusions  as  to  its  pro- 
visions is  insufBcient. 

6*  A  provision  in  a  bill  or  note  fbr  the 
payment  of  an  attorney's  fee  in  case  of 
a  suit  Is  not  invalid  as  being  oppressive* 
usurious,  or  opposed  to  public  policy,  nor  does  it 
affect  the  negotiability  of  the  instrument:  but, 
being  in  the  nature  of  costs,  the  stipulation 
should  leave  the  reasonableness  of  the  amount 
within  the  supervision  and  control  of  the  court. 

(December  14, 1891.) 

APPEAL  by  defendant  Crutcher  from  a 
judgment  of  the  District  Court  for  Lewis 
and  Clarke  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  bill  of  exchange  including  a 
stipulation  for  attorney's  fees.     Affirm^. 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  E.  Crutcher,  for  appellant: 

Stipulations  for  attorney's  fees  in  case  of 
suit  in  notes  or  bills  are  void,  as  being  stipula- 
tions for  a  penalty,  against  public  policy  and 
as  attempts  to  evade  the  Usury  Laws. 

Bullock  V.  Taylor,  39  Mich.  187,  83  Am. 
llep.  356;  Myer  v.  Hart,  40  Mich.  517;  Shdton 
V.  Gill  11  Ohio,  417;  State  y,  Taylor,  10  Ohio, 
378;  liow  V.  Updike,  11  Neb.  95;  Boozer  v,  An- 
derson, 42  Ark.  167;  MerchanU^  Nat.  Bank  v. 


Sevier,  14  Fed.  Rep.  662;  ThomoMon  v.  Toton- 
send,  10  Bush,  115;  Withertpoon  v.  MtuKlman,. 
14  Bush,  214,  29  Am.  Rep.  404;  Gaar  v. 
Loumnlle  Bkg.  Co.  11  Bush.  180;  Billing  v^ 
Thompson,  12  Bush,  310. 

Although  the  court  may  find  that  the  stipu- 
lation for  an  attorney's  fee  is  legal  and  bind- 
ing in  this  State,  such  fees  cannot  be  recovered 
in  the  suit  on  the  note.'  This  is  a  separate  and 
independent  contract,  the  promising  of  a  cer- 
tain sum  upon  the  happening  of  a  contingency,, 
and  until  that  contingency  happens  and  the 
attorney's  fee  is  earned  there  is  nothing  to  pay. 

Easter  v.  Boyd,  79  III.  825;  Pinny  y.Jorffen- 
sen,  27  Minn.  26. 

Appellant,  O.  W.  Crutcher,  can  be  held  only 
as  indorser. 

This  being  true  he  is  not  liable  for  the  atr 
torney's  fees  stipulated  for  in  the  note  or  bill. 

Short  V.  Chffeen,  76  III.  245;  Ware  v.  (Hty 
Bank  of  Macon,   59  Ga.   840;  Van  Fleet  v. 
Sledge,  45  Fed.  Rep.  758;  Bullock  v.  Taylor,  8» 
Mich.  137,  38  Am.  Rep.  856. 

The  bill  sued  on  in  this  case  is  an  inland  bill 
of  exchancre  drawn  in  the  State  of  Kentucky ,» 
indorsed  fn  Kentucky  and  payable  in  that 
State,  therefore  as  to  its  validity,  leg^ity,  etc.,. 
it  is  governed  by  the  laws  of  Kentucky. 

1  Randolph,  Com.  Paper,  pars.  20,  22,  and 
authorities  there  cited;  United  States  v.  North 
Carolina,  136  U.  8.  211.  84  L.  ed.  886;  Walk- 
er V.  Whitehead,  83  U.  S.  16  Wall.  814,  21  L. 
ed.  357;  Prttchard  v.  Norton,  106  U.  S.  124, 

27  L.  ed.  104;  Teal  v.  Walker,  111  U.  S.  242, 

28  L.  ed.  415;  Scudder  v.  Union  Nat.  Bank  of 
Chicago,  91  U.  S.  406,  28  L.  ed.  245;  WiUor 
V.  Hunt,  38  U.  S.  13  Pet.  878,  10  L.  ed.  209; 
Wilson  V.  Davis,  1  Mont  195. 

The  stipulation  for  an  attorney's  fee  in  thifr 
case  is  void  in  the  Slate  of  Kentucky. 

Thomasson  v.  Townsend,  10  Bush,  115;  Oaar 
V.  Louisville  Bkg.  Co.  11  Bush,  180;  Wither- 
spoon  V.  Musselman,  14  Bush,  214, 29  Am.  Rep. 
404. 

A  defense  or  discharge  good  by  the  law  of 
the  place  where  the  contract  is  made  or  to  be 
performed  is  to  be  held  of  equal  validity  iifc 
every  other  place  where  the  question  may 
come  to  be  litigated. 

Story,  Confl.  L.  S  831;  2  Parsons,  Cont.  *  570. 

A  contract  made  and  to  be  performed  in 
another  State  should  be  construed  in  accord- 
ance with  the  laws  and  decisioos  of  that  State. 

Knox  V.  Oerhauser,  8  Mont.  275;  Bank  of 
Kentucky  v.  Adams  Exp.  Co.  93  U.  S.  174,  2S 
L.  ed.  872. 

Mr.  H«  O.  Mclntire*  for  respondent: 

If  the  appeal  is  from  the  attorney's  fee» 
alone,  then  it  will  not  lie  in  this  action. 

Barkley  v.  Logan,  2  Mont.  296;  PkUsted  v. 
Nowlan,  2  Mont.  359. 

If  there  is  any  such  law  as  is  attempted  to 
be  set  up  in  the  State  of  Kentucky,  it  should 


NoTB.— This  case  was  selected  for  the  excellent 
discussion  which  the  opinion  contains,  of  the  rules 
which  have  been  formulated  in  respect  to  the  effect 
of  the  insertion  in  a  bill  or  note  of  a  stipulation  for 
I>ayment  of  attomcy^s  fees,  rather  than  for  the 
purpose  of  annotation,  in  view  of  the  fact  that 
14  L.  R.  A. 


authorities  upon  the  question  have  been  collected 
in  notes  to  the  cases  of  Bowie  v.  Hall  (Md.)  1  L.  R. 
A.  546,  09  Md.  433;  Wright  v.  Traver  (Mich.)  8  L.  R. 
A.  60;  Exchange  Bank  of  Dallas  v.  Tuttle  (N.  M.)  T 
L.  B.  A.  445. 
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have  been  pleaded  as  a  fact,  so  that,  if  necea- 
aaiy » issue  might  have  been  joined  thereon. 

»u>ank  V.  Rufnagle,  9  West.  Rep.  629,  111 
Ind.  453.  and  cases  cited;  Temple  v.  Brittan 
(Ky.)  11  Ky.  L.  Rep.  467;  Central  Trust  Co, 
V.  Burton,  74  Wis.  829;  Sells  v.  Haggard,  21 
INeb.  857;  Leatheitoood  v.  Sullivan,  81  Ala.  458; 
McLeod  V.  Cojinecticut  <fe,P.  R.  Co.  58  Vt.  727. 

An  attorney's  fee  "  is  net  a  cause  of  action, 
but  like  costs  a  mere  incident  to  it." 

Carriere  v.  Minium,  5  Cal.  435;  Kern  Val- 
iey  Bank  v.  Chester,  55  Cal.  49. 

Crutcher's  name  ivas  put  upon  the  bill  of 
exchange  on  the  dav  of  its  date,  prior  to  its 
acceptance  by  the  drawees,  of  whom  he  was 
one,  and  at  a  time  when  he  was  neither  a  hold- 
er nor  payee.  Cratcher's  liability  is  therefore, 
by  the  weight  of  authority,  that  of  a  co-maker 
or  promisor. 

4  Lawson,  Rights,  Rem.  &  Pr.  g  1575«  p. 
^786,  and  noU  1. 

Stipulations  for  attorney's  fees  are  not  void. 

Clark  V.  Nichols,  8  Mont.  872;  Maryland  F. 
4lb  Jf.  Co.  y.  Neioman,  60  Md.  584,  45  Am.  Rep. 
758;  Bowie  y.  HaU,  1  L.  R.  A.  546,  69  Md.  438; 
Wilson  Sewing  Maeh.  Co.  v.  Moreno,  7  F«Mi.  Rep. 
•806,  and  cases  cited;  Peyser  y.  Cole,  11  Or.  89, 50 
Am.  Rep.  457;  Exchange  Banker .  TutOeQ^.  M.) 
7  L.  R.  A.  445;  1  Dan.  Neg.  Inst.  4th  ed.  §§  62, 
«2a;  1  Randolph,  Com.  Paper,  §  205.  See 
Tiote  to  Merchants  Nat.  Bank  y.*  Sevier,  14 
Fed.  Rep.  667. 

The  maker  of  a  note  or  bill  of  exchange 
with  such  a  stipulation  is  liable  upon  the  same. 
And  so  is  also  any  indorser  or  acceptor. 

See  Smith  v.  Muneie  Nat.  Bank,  29  Ind. 
158;  Hubbard  y.  Harrison,  88  Ind.  828;  1 
Randolph,  Com.  Paper,  g  205;  1  Dan.  Neg. 
Inst.  4th  ed.  §  62a;  Bank  cf  British  North 
America  y.  EUts,  6  Sawy.  97,  2  Fed.  Rep.  44. 

Harwoodv  J. ,  delivered  the  opinion  of  the 
court: 

The  bill  of  exchange  sued  on  in  this  action 
was  drawn  for  the  principal  sum  of  $4,000, 
and  provided  for  interest  at  6  per  centum  per 
annum  after  maturity  until  paid,  and  that 
*'  the  parties  hereto  agree  to  pay  all  attorney's 
fees  in  case  of  suit  on  this  paper."  .The  de- 
fendants, one  of  whom  is  appellant,  were,  ac- 
cording to  the  allegations  of  the  complaint, 
both  acceptors  and  indorsers  of  said  bill  of 
exchange.  Judgment  was  rendered  against 
appellant,  G.  W.  Crutcher,  one  of  the  alleged 
acceptors  and  indorsers,  for  the  said  principal 
8um  of  $4,000,  together  with  $400  for  attor- 
ney's fees  for  services  in  prosecuting  the  action, 
and  costs  of  suit.  This  appeal  is  from  that 
portion  of  the  judgment  relating  to  attorney's 
fees  allowed  in  said  action.  Respondent  con- 
tends that  an  appeal  from  part  of  a  judgment 
is  not  proper  practice,  and  cites  in  support  of 
his  position  the  case  of  Barkley  v.  Logan,  2 
Mont.  296,  determined  at  the  August  Term, 

1875,  and  the  case  of  Plaisted  v.  Noiolan,  2 
Mont.  859,  determined  at  the  January  Term, 

1876.  of  the  Supreme  Court  of  Montana,  in 
which  latter  case  the  former  was  again  con- 
sidered on  motion  for  rehearing,  and  affirmed. 
These  cases  would  support  respondent's  posi- 
tion but  for  the  fact  that  siuce  the  determination 
of  them  the  statute  under  which  they  were 
determined  has  been  so  amended  as  to  provide 

14L.aA. 


for  an  appeal  fr<^m  the  judgment,  *'or  any 
part  thereof."  The  sections  of  the  Statute 
(869  and  880)  referred  to  in  the  cases  cited  are 
as  found  in  the  Civil  Practice  Act,  enacted  by 
the  seventh  session  of  the  Legislative  Assembly, 
convened  in  1871.  Now,  m  1877,  about  one 
year  following  the  announcement  of  the  decis- 
ions cited  supra,  the  Code  of  Civil  Procedure 
was  revised  by  the  Legislative  Assembly  at  the 
tenth  session  thereof,  and  the  same  sections 
again  appear  in  the  Code  as  sections  408  and 
481,  (10th  Sess.  Laws,)  and  iu  the  latter  section 
appear  the  additional  words,  ''or  any  part 
thereof,"  making  the  section  read:  "An  appeal 
may  be  taken  to  the  supreme  court  in  the  fol- 
lowing cases:  Pirst,  from  a  f  nal  judgment,  or 
any  part  thereof,  entered  in  an  action  or  special 
proceeding  commenced  in  those  couits  or 
brought  into  those  courts  from  other  courts." 
The  statute  has  since  remained  in  that  form. 
We  therefore  hold  that  an  appeal  may  be 
prosecuted  from  part  of  a  judgment.  See  Be 
Davis'  Estate,  11  Mont.  — .  In  California, 
under  statutes  very  similar,  the  practice  is  to 
entertain  an  appeal  from  part  of  a  judgment. 
Hayne,  New  Trial  &  App.  §  185,  p.  562, 

Appellant  G.  W.  Crutcher,  as  a  defendant  in 
said  action,  appeared,  and  answered  said  com- 
plaint, and,  among  other  averments,  set  forth 
two  paragraphs  as  follows:  **(4)  This  defend- 
ant, for  answer  to  the  seventh  paragraph  of 
said  plaintiff's  complaint,  alleges  that  said  a^ 
torney's  fees  in  said  suit  provided  for  were  not 
due  at  the  time  this  suit  was  filed.  (5)  And 
for  further  answer  to  said  seventh  paragraph 
he  alleges  that  the  bill  herein  sued  on  was,  as 
alleged  in  said  complaint,  made  in  the  State  of 
Kentucky,  and  payable  in  that  State,  and  said 
contract  was  to  be  wholly  performed  in  that 
State,  and  that  by  the  laws  of  the  State  of 
Kentucky  the  sum  of  two  dollars  and  fifty 
cents,  and  no  more,  is  provided  for  by  the 
statutes  of  the  said  State  of  Kentucky  in' such 
cases,  and  that  any  contract  for  a  greater  sum 
as  attorney's  fees  is  by  the  laws  oi  said  State 
of  Kentucky  illegal  and  void,  and  that  no 
greater  sum  than  two  dollars  and  fifty  cents 
can  be  recovered  in  said  State  under  the  coif- 
tract  set  out  in  the  complaint  herein."  These 
paragraphs  plaintiff's  counsel  moved  the  court 
to  strike  out  of  said  answer,  on  the  ground 
that  the  averments  therein  contained  were 
sham  and  irrelevant  allegations,  and  consti- 
tuted no  defense  to  plaintiff's  complaint.  The 
court  sustained  said  motion,  and  struck  from 
the  answer  said  paragraphs  4  and  5.  The  said 
motion  and  order  appear  in  the  record,  and 
the  appellant  complains  that  the  court  erred  in 
said  proceedings;  but  respondent  interposes 
the  objection  that  said  proceedings  of  the  court 
below  are  not  properly  before  this  court  for 
review  on  appeal  from  the  judgment,  because, 
as  he  contends,  said  motion  and  the  order  of 
the  court  thereon  are  not  part  of  the  judgment 
roll.    This  objection  leads  into  a  region  of 

Practice  much  debated  by  the  profession  and 
ench  in  this  jurisdiction,  commeocing  with 
the  case  of  Noteware  v.  Sterns,  1  Mont.  814, 
aod  running  through  a  number  of  decisions, 
which  discussion,  perhaps,  as  intimated  by  the 
learned  judge  in  Barber  v.  Briscoe,  8  Mont. 
214,  has  tended  rather  to  entangle  and  obscure 
the  region  than  to  trace  plain  paths  through  it. 
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If  this  be  trae,  it  warns  us  to  look  well  to  our 
bearings  from  the  standpoint  of  statute  and 
principle  when  we  enter  here.  It  may  have 
so  appeared,  with  much  reason  for  it,  to  Jm- 
lice  Liddell,  in  treating  that  case;  but  with  the 
opinion  in  that  case  and  the  statute  we  do  not 
view  the  point  with  so  much  embarrassment, 
nor  need  we  dwell  Ion?  upon  it.  In  the  opin- 
ion just  cited,  section  290  of  the  Code,  which 
prescribed  what  matters  shall  be  deemed  ex- 
cepted to, — i.  e. ,  what  proceedings  of  the  court 
the  law  reserves  an  exception  to  in  favor  of  the 
parly  desiring  to  have  the  same  reviewed, — 
was  first  considered.  It  is  then  observed: 
"  When  we  come  to  examine  the  matters  which 
are  deemed  excepted  to  it  will  be  seen  that 
there  are  two  kinds, — those  orders,  decrees, 
and  rulings  which  appear  upon  the  face  of  the 
pleadings;  and  the  other  is  of  that  class  where 
the  decision,  order,  or  ruling  is  based  upon 
evidence  dehors  the  pleadings."  And  again: 
"The  mere  fact  that  the  law  has  reserved  an 
exception  will  not  avail  a  party  any  more  than 
if  he  had  not  excepted,  unless  the  founds  and 
reasons,  with  so  much  of  the  evidence  as  is 
necessary  to  explain  the  point,  be  embodied  in 
a  bill  of  exceptions  properly  settled  and  signed, 
as  is  required  by  the  Code  of  Civil  Procedure. 
.  .  .  We  have  two  lines  of  authorities  .  .  . 
founded  upon  the  distinction  above  stated, 
perfectly  in  accord  with  the  strict  letter  of  the 
statute, and  in  conformity  with  the  California 
authorities  on  the  same  subject.  The  second 
paragraph  of  section  806  of  the  Code  of  CivU 
Procedure  defines  what  shall  constitute  the 
judgment  roll,  specifying  the  summons,  plead- 
ings, verdict,  or  findings  of  the  court,  commis- 
sioner, or  referee,  all  bills  of  exceptions  taken 
and  filed  in  said  action,  and  copies  of  orders 
sustaining  or  overruling  demurrers."  The 
Montana  cases  are  then  reviewed,  and  it  is 
further  said:  "From  these  cases  it  appears 
that  when  the  order,  decision,  ruling  or  other 
matter  deemed  excepted  to  by  law  is  apparent 
upon  the  face  of  the  pleadings,  no  formal  bill 
of  exception  is  necessary  in  order  to  have  the 
ruling  reviewed  on  appeal  based  upon  the 
judgment  roll."  The  correct  distinction  upon 
this  point  of  practice  appears  to  be  there  ex- 
pressed, and,  in  our  view,  that  case  goes  far 
towards  reconciling  the  two  lines  of  Montana 
cases  which  are  mentioned  as  being  wholly  at 
variance.  In  the  case  at  bar  the  judgment  roll 
is  brought  here  on  appeal  from  the  judgment, 
and  we  are  asked  to  review  nn  order  striking 
out  a  portion  of  appellant's  answer.  This 
order  is  deemed  excepted  to  by  the  provisions 
of  section  290,  Code  Civil  Proc.  It  is  provided 
by  section  806  of  the  Code  that  the  judgment 
roll  shall  include,  among  other  papers,  all 
pleadings  and  copies  of  orders  sustaining  or 
overruling  demurrers.  Now,  a  motion  to 
strike  out  a  portion  of  a  pleading  is  in  fact 
and  in  substance  a  demurrer  to  that  portion  at- 
tacked. This  motion  is  used  to  trim  off  and 
cast  out  improper  matter  inserted  in  a  pleading 
which  contains  proper  averments,  while  the 
demurrer  is  made  use  of  to  root  up  and  cast 
out  the  whole  pleading  at  which  it  is  directed. 
Bliss,  Code  PI.  2d  ed.  §  428.  Such  a  motion 
being  of  the  nature  of  a  demurrer,  which  is 
part  of  the  judgment  roll,  and  the  order  sus- 
taining the  same  being  deemed  excepted  to,  it 
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is  held  reviewable  on  appeal  from  the  judg- 
ment. In  the  case  of  Dodgon  v.  Netitt,  5 
Mont.  518,  a  motion  was  made  to  strike  out  a 
counter-claim  set  up  in  the  answer,  and  sus- 
tained. This  proceeding  was  held  reviewable 
on  an  appeal  from  the  judgment,  on  the  ground 
that  such  motion  was  in  the  nature  of  a  de- 
murrer. 

Was  the  action  of  the  court  in  striking  out 
said  paragraphs  4  and  5  erroneous  ?  As  to 
paragraph  ^o.  4,  we  unhesitatingly  deem  it 
sham,  and  without  force  as  a  defense.  The 
language  of  the  clause  in  the  bill  of  exchange 
as  to  attorney's  fees  is:  "The  parties  hereto 
agree  to  pay  all  attorney's  fees  in  case  cf  suit 
on  this  paper."  Appellant  reasons  that  this 
is  a  promise  of  a  certain  sum  upon  the  happen- 
ing of  a  contingency,  and  until  that  coniin- 
gency  happens,  and  the  attorney's  fee  ia  earned, 
by  .prosecuting  the  action  to  judgment,  there 
is  nothing  to  pay,  and  that  such  fee  cannot  be 
recovered  in  the  same  action.  It  seems  to  us 
that  the  contingency  for  the  employment  of  ao 
attorney  arose  when  default  was  made  in  the 
payment  of  said  bill,  at  the  time  and  place  of 
payment  expressed  therein;  and  that  the  at- 
torney's fee,  if  lawful  to  be  charged,  was 
earned  when  judgment  was  obtained,  and  was 
proper  to  be  allowed  therein.  It  was  inciden- 
tal to  the  enforcement  of  said  debt  by  suit,  and 
was  a  proper  part  of  the  collection  to  be  made 
in  the  same  suit,  if  lawful  at  all. 

Paragraph  No.  5  of  the  answer  is  an  attempt 
to  plead  the  statute  of  the  State  of  Kentucky, 
and  also,  as  we  are  informed  by  appellant's 
counsel,  the  construction  of  such  statute  by 
the  courts  of  that  State.  Does  that  paragraph 
accomplish  the  purpose  intended  ?  It  is  a  rule 
of  the  law  relating  to  contracts,  with  but  few 
exceptions,  not  applicable  in  this  case,  that,  if 
a  contract  is  void  by  reason  of  the  laws  of  the 
place  where  the  same  is  made  and  is  perform- 
able,  the  same  rule  will  be  applied  by  the 
courts  of  another  State  where  such  contract  is 
sought  to  be  enforced,  although  such  contract 
is  not  obnoxious  to  the  laws  of  the  latter  juris- 
diction. 2  Parsons,  Cont.  682;  2  Parsons, 
Bills  &  Notes,  317;  Story.  Bills,  fcS  129;  1  Storv, 
Cont.  §  802;  Bishop,  Cont.  (Enlarged  ed.) 
§  1890.  But  in  order  to  have  such  foreign 
law  applied  in  another  jurisdiction  it  mnst  be 
brought  to  the  attention  of  the  court  by  setting 
out  so  much  thereof  as  is  applicable,  and  prov- 
ing the  same.  This  is  the  rule  at  common 
law  (1  Chitty,  PI.  289);  and  it  does  not  appear 
to  have  .been  changed  by  the  Codes.  BHsa, 
Code  PI.  183,  184,  804.  The  case  of  Throep 
V.  Hatch,  8  Abb.  Pr.  28,  being  directly  in 
point,  and  the  language  so  appropriate  to  this 
subject,  we  quote  a  few  obaervations  thn^- 
from.  The  court,  by  Allen,  J,,  says:  "If  the 
plaintiff  is  driven  to  the  Statute  Laws  of  the 
States  of  Ohio  and  Michigan  to  maintain  this 
action,  and  l)Ound  to  show  that  by  the  statutes 
of  those  states  the  trusts  which  he  seeks  to  en- 
force are  valid,  he  should  have  set  out,  at  least 
substantia11y,the  statutes  upon*which  he  relies. 
The  laws  themselves  are  to  be  averred  and 
proved  in  the  same  manner  as  other  ^cts,  and 
their  existence  is  to  be  proved  by  copies  of  the 
statutes,  properly  exemplified,  as  other  docu- 
ments are.  The  averment  that  the  trnsts  are, 
bv  the  laws  of  the  states  In  which  the  land?- 
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are  situated,  valid  and  subsisting  trusts,  is 
therefore  nothing  more  than  an  averment  ot 
the  conclusion  of  tbe  pleader,  based  (1)  upon 
bis  knowledge  of  tbe  existence  of  certain  stat- 
utes, and  (2)  upon  bis  construction  of  those 
statutes."  Tbe  following  cases  bold  to  tbe 
same  effect:  Phinney  v.  Pkinney,  17  How. 
Pr.  197;  Gary  v.  Cincinnati  A  O.  R.  Co,  5 
Iowa,  857;  De  Voss  v.  Gray,  22  Ohio  St  159; 
Swank  v.  Hujnagle,  111  Ind.  453,  9  West.  Rep. 
629;  Central  Trust  Co.  v.  Burton,  74  Wis.  829; 
Sell9  V.  Hagqard,  21  Neb.  857;  McLeod  v.  Con- 
necticut A  P,  B.  Co.  58  Vl.  727. 

In  the  case  at  bar  tbe  pleader  alleged  that  by 
tbe  statute  of  Kentucky  $2.50  only  is  allowed 
as  fee  to  an  attorney  in  such  a  case,  and  *'  that 
a  contract  for  a  greater  sum  as  attorney's  fees 
is  by  the  laws  of  said  State  of  Kentucky  illegal 
and  void."  This  is  an  allegation  of  tbe  plead- 
er's conclusion  as  to  what  tbe  statute  of  Ken- 
tucky provides  in  this  respect,  but  what  that 
law  IS  in  terms  is  not  set  forth.  The  court, 
therefore,  properly  granted  the  motion  to  elim- 
inate from  tbe  answer  that  averment.  And 
the  party,  having  failed  to  avail  himself  of  the 
opportunity  offered  by  tbe  court  to  amend  bis 
pleading,  has  lost  the  benefit  of  the  provision 
of  the  law  of  Kentucky  (if  there  is  such  a  law) 
applicable  to  tbe  bill  of  exchange,  which  it  ap- 
pears was  made  there,  and  was  by  its  terms 
payable  there. 

Indepeodently  of  tbe  question  as  to  what  tbe 
law  of  Kentucky  is,  and  its  effect  upon  the 
stipulation  in  said  bill  for  the  payment  of  at- 
torney's fees,  appellant  contends  that  said  pro- 
vision ought  to  be  held  invalid  here,  on  the 
ground  that  such  a  stipulation  in  a  contract  is 
obnoxious  to  sound  public  policy;  and  in  sup- 
port of  this  position  cites  cases  from  certain 
states,  and  also  tbe  case  of  Merchante  Nat. 
Bank  v.  Semer,  14  Fed.  Rep.  662,  decided  in 
the  United  States  District  Court  for  the  East- 
em  District  of  Arkansas,  by  Judge  Caldwell, 
and  concurred  in  by  Mr.  Justice  McCrary. 
Respondent  meets  this  proposition  by  tbe  cita- 
tion of  a  line  of  cases  from  tbe  courts  of  last 
resort  in  other  states  of  the  Union  and  also 
finds  supiK>rt  for  bis  side  of  the  proposition  in 
tbe  federal  courts,  in  tbe  case  of  Wilson  8eu>- 
ing  Mach.  Co.  v.  Moreno^  7  Fed.  Rep.  806,  de- 
cided by  tbe  Circuit  Court  for  tbe  District  of 
Oregon,  per  Deady,  Judge;  and  also  the  case 
of  Howestein  v.  Barnes,  decided  in  United 
States  Circuit  Court,  Kansas  District,  in  1879, 
per  Foster,  J. ,  cited  and  commented  on  in  note  to 
29  Am.  Rep.  406.  Also  tbe  case  of  Bank  of 
British  North  America  v,  Ellis,  6  Sawy.  96,  de- 
cided by  Judge  Deady,  in  the  Circuit  Court 
District  of  Oreeon.  W  e  are  also  ci ted  to  1  Ran- 
dolph,  Com.  Paper,  §  205;  1  Dan.  Neg.  Inst, 
g  62;  the  able  noteshy  Mr.  Hamilton,  appended 
to  the  case  of  Merchants  Nat.  Bank  v.  Sevier, 
supra,  and  also  the  valuable  note  by  Mr.  Brown, 
reporter,  appended  to  the  case  of  Witherspoon 
V.  Musselman,  29  Am.  Rep.  406.  We  deem  it 
unnecessary  to  cite  the  cases  which  can  be  col- 
lected in  support  of  tbe  different  views  of  this 
subject,  because  this  has  been  ably  done  by 
tbe  commentators,  editors,  and  annotators  re- 
ferred to,  which  are  readily  accessible  to  those 
desiring  to  investigate  the  subject.  It  will  be 
seen  by  a  study  of  the  cases  that  during  tbe 
past  twenty  years  a  vigorous  examination  of 
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this  Interesting  question  relating  to  commercial 
law  has  been  going  on  in  the  courts  of  this 
country,  which  has  resulted  in  no  harmony  of 
conclusions.  The  subject  has  been  so  critically 
and  thoroughly  treated  from  every  point  of 
view  there  remains  very  little  original  to  be 
said  thereon.  In  the  fourth  edition  of  Daniel, 
on  *  Negotiable  Instruments,  published  tbia 
year,  the  author  divides  the  cases  upon  thu^ 
subject  into  four  classes,  as  follows:  First, 
those  which  sustain  tbe  validity  of  the  stipu- 
lation and  tbe  negotiability  of  tbe  instrument. 
Tbe  second  class  of  cases  enforces  the  stipula- 
tion, but  denies  the  negotiability  of  the  instru- 
ment. The  third  class  maintains  the  negotia- 
bility of  tbe  instrument,  but  denies  tbe  validity 
of  the  stipulation,  because,  as  those  cases  bold, 
it  amounts  to  a  penalty,  tends  to  encourage 
liti^tion,  is  oppressive  to  debtors,  and  is 
against  tbe  policy  of  the  law,  and  therefore 
void.  Tbe  fourth  class  of  cases  holds  that  tbe 
stipulation  renders  tbe  transaction  usurious, 
and  subjects  the  instrument  to  the  operation 
of  the  statutes  against  usury.  Under  each  of 
these  beads,  a  group  of  cases  will  be  found 
noted  by  the  author.  We  will  briefly  refer 
to  the  grounds  upon  which  the  stipulation  in 
the  bill  before  us  would,  under  any  group  of 
such  decisions,  be  held  void,  or  held  to  other- 
wise affect  the  instrument  as  negotiable  paper; 
and  herein  we  commence  with  tbe  fourth 
class,  and  follow  in  order  back  to  tbe  first, 
where  it  would  be  held  valid,  and  in  no  way 
vitiate  the  character  of  the  obligation  as  a  ne-  . 
gotiable  instrument. 

The  fourth  class  treats  the  stipulation  as  a 
condition  which  renders  the  transaction  usuri- 
ous. While  in  this  State  there  is  at  present  no 
law  which  would  be  infringed  on  that  particu- 
lar ground,  we  do  not  subscribe  to  the  reason- 
ing whereby  it  is  assumed  that  the  stipulation 
is  a  device  to  evade  tbe  law  against  usurious- 
interest.  We  are  inclined  rather  to  adopt  the 
reasoning  of  Mr.  Justice  Deady,  upon  this 
point.  He  says:  '*Tbe  ruling  that  such  stip- 
ulation makes  the  note  usaiious  is  founded 
upon  tbe  unauthorized  assumption  of  fact  that 
the  sum  agreed  to  be  paid  as  an  attorney's  fee 
in  case  tbe  note  is  not  paid  at  maturity  is  not 
what  it  purports  to  be,  but  illegal  interest  in 
tbe  disguise  thereof.  Of  course,  where  it  ap- 
pears that  such  is  tbe  real  nature  of  the  trans- 
action, it  should  be  treated  accordingly.  Buc. 
tbe  fact  cannot  be  assumed,  any  more  than 
that  a  like  sum  of  the  alleged  principal  is  il- 
legal interest  in  disguise.  Accordingly  the 
tendency  of  the  decisions  hostile  to  this  stipu- 
lation is  to  leave  these  untenable  grounds,  and 
hold  it  void  upon  tbe  ground  that  it  is  a  con- 
venient device  for  usury,  and  tends  to  tbe  op- 
pression of  tbe  debtor."  In  the  case  at  bar, 
tbe  stipulation  is  to  pay  attorney's  fees  in  the 
event  of  suit  "on  this  paper,"  and  from  that 
point  of  view  we  are  considering  the  objection 
that  a  court  where  usury  laws  prevail  might 
assume  that  tbe  provision  was  a  device  to  evade 
sucb  laws.  Now,  how  would  a  creditor  ob- 
tain, through  sucb  stipulation,  a  greater  sum 
for  the  use  of  money  than  the  law  permits  ? 
Tbe  debtor  in  sucb  a  case  may  pay  tbe  amount 
of  the  principal  and  the  lawful  interest,  and 
then  tbe  stipulation  would  be  null,  for  no  suit 
could  be  maintained  on  the  obligation,  and  of 
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coarse  no  sum  coUected  from  the  debtor  by 
way  of  attorney's  fee.  But,  in  order  to  carry 
out  the  scheme  to  evade  the  law  against  usury, 
and  enable  the  holder  of  the  paper  to  collect 
more  than  the  law  allows  for  the  use  of  money, 
the  debtor  must  collude  a^inst  bis  own  inter- 
est in  a  case  where  he  is  in  no  way  bound  so 
to  do,  and  default  of  payment  of  the  obli^- 
lion,  so  as  to  give  effect  to  the  stipulation  for 
attorney's  fees,  and  suffer  such  fees  and  other 
costs  of  suit  to  be  enforced  against  him. 
Moreover,  the  creditor,  in  order  to  profit 
from  this  proceeding,  must  obtain  from  the 
attorney  a  portion  of  the  fee  allotted  to  him 
for  his  services,  at  the  end  of  the  suit;  and, 
where  the  stipulation  is  such  that  reasonable 
compensation  onl^  is  allowable,  this  method  to 
avoid  the  law  against  usury  involves  the  fur- 
ther proposition  that  the  attorney  will  divide 
the  reasonable  fee  allowed  for  his  services  with 
the  would-be  usurer.  If  that  would  be  the 
practical  working  of  this  method  to  evade  the 
laws  a^inst  usury,  the  assumption  that  the 
stipulation  is  made  for  that  purpose,  or  could 
be  used  for  that  purpose,  involves  the  assump- 
tion that  human  nature  is  so  changed  that  men 
will  connive  against  their  own  interests,  and 
aid  and  abet  the  perpetration  of  wrongs  against 
themselves,  without  the  slightest  coercion,  and 
voluntarily  use  the  law  which  was  made  for 
their  protection  to  work  to  their  injury.  It 
has  been  a  maxim  sanctioned  by  the  experi- 
ence of  men  from  olden  time  that  the  pre- 
sumption is  that  when  a  man  acts  voluntarily 
he  will  not  act  against  what  he  knows  to  be 
his  own  interest.  If  the  stipulation  was  for  a 
certain  sum  or  per  centum  for  attorney's  fees, 
which  was  grossly  out  of  proportion  to  the 
value  of  the  services,  it  might  well  be  looked 
upon  with  suspicion  in  connection  with  laws 
forbidding  usurious  charges  for  loan  of  money. 
But  where  a  reasonable  attorney's  fee  is  pro- 
vided for,  dependent  on  the  event  of  suit  for 
collection  of  the  debt,  and  such  fee  is  allowed 
for  such  services  actually  performed,  where 
judgment  is  recovered,  we  cannot  perceive 
how  the  usurer  could  profit  by  it.  So  in  cases 
where  the  stipulation  is  that  the  debtor  will 
pay  e]q>enses  of  collection,  without  making  it 
dependent  on  the  event  of  a  suit,  the  whole 
proposition  is  changed.  Under  such  a  condi- 
tion demands  might  be  put  forth  which  a  court 
mi^ht  look  upon  as  incompatible  with  the  pro- 
visions of  law  against  usury.  But  in  such 
cases,  as  remarked  by  Mr.  JusUee  Deady,  is  it 
Dot  an  authorized  assumption  for  a  court  to 
presume  that  the  stipulation  is  made  to  evade 
the  law  asrainst  usury,  without  any  showing 
to  that  e^ect  ?  As  £e  says,  it  would  be  as 
proper  to  presume  that  part  of  the  principal  is 
usury  in  disguise,  without  any  showing  to 
that  effect.  WiUon  Sewing  maeh.  Co,  v. 
Moreno,  supra. 

The  third  class  of  cases  on  this  subject  as 
classified  by  Mr.  Daniel  maintains  the  nego- 
tiability of  the  instrument,  but  holds  that  the 
stipulation  is  penal  and  void.  This  group  of 
cases  is  closely  allied  to  those  cited  under  the 
fourth  class,  and  •  the  reasons  in  both  are  very 
much  alike,  except  that  some  cases  of  the  third 
class  do  not  proceed  upon  the  ground  that  stat- 
utes against  usury  are  infringed  by  the  stipu- 
lation, but  without  the  aid  or  supposed  aid  of 
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statutes  declare  it  void  on  the  ground  that  it 
encourages  litigation,  is  oppressive  to  the 
debtor,  and  is  therefore  against  the  policy  of 
the  law.  These,  with  other  considerations, 
were  summarized  in  the  case  of  MerehanU' 
Nat.  Bank  v.  Sevier,  supra,  as  ground  for 
holding  the  stipulation  on  general  principles, 
without  reference  to  statute,  void.  In  consid- 
dering  the  question  from  this  point  of  view,  it 
should  be  borne  in  mind  that  it  is  a  stipulation 
of  contract  between  parties  which  the  court  is 
asked  to  declare  void,  and,  as  one  ground 
therefor,  the  obligor  urges  that  it  is  oppressive. 
Now,  courts  of  equity,  even,  do  not  declare  a 
contract  void  merely  because  it  is  inexpedient 
or  improvident.  2  Pom.  £q.  Jur.  §  928. 
Nor  do  we  find  this  provision  of  the  instru- 
ment bearing  a  likeness  to  those  contracts 
which  the  law  generally  condemns  as  against 
public  policy,— -bishop,  Cont.  (Enlarged  ed.) 
§§  467-540, — unless  it  be  considered  champer- 
tous,  and  we  have  not  seen  that  view  seriously 
urged.  If  this  stipulation  could  be  referred 
to  any  class  of  contracts  which  have  been  held 
contrary  to  public  policy  by  a  long  line  of  de- 
cisions, and  fit  to  the  principle  carried  out  in 
such  cases,  there  would  be  more  support  to  that 
view.  It  is  not  against  public  policy  nor 
against  the  spirit  of  the  law  in  these  times  that 
attorneys  should  receive  just  and  reasonable 
compensation  for  services.  Nor  is  it  in  prin- 
ciple unlawful  for  one  to  contract  with  another 
to  reimburse  the  latter  for  a  lawful  expendi- 
ture caused  by  the  default  or  wrong  committed 
by  the  promisor.  If  the  main  obligation  is 
valid,  and  the  obligor  can  pay  it,  without  ques- 
tion he  should  do  so  at  maturity;  and  it  would 
seem  merely  stubborn  denial  of  another's  right 
to  compel  the  obligee  to  go  into  court  to  en- 
force payment,  and  suffer  the  delay,  inconven- 
ience, and  expense  of  such  proceeding. 
Now,  the  parties  have  provided  for  this  con- 
dition of  things  in  part  by  a  stipulation  in  the 
instrument  that  in  such  event,  if  the  obligee  is 
driven  into  court  by  the  default  of  the  obligor, 
the  latter  shall  pay  a  reasonable  attorney's  fee 
for  the  prosecution  of  the  action.  This  has 
been  held  void  as  against  public  policy,  be- 
cause it  is  oppressive  to  the  debtor.  We  can- 
not see  on  what  principle  it  should  be  so  held. 
In  such  a  case  as  just  stated  the  oppression  is 
the  other  way, — It  proceeds  from  the  partjr 
who  has  borrowed  the  other's  money  or  got  his 
goods,  and  refuses  to  pay  for  the  same  when 
he  is  able  so  to  do.  But  it  may  be  said  that,  in 
the  event  the  debtor's  circumstances  are  such 
that  he  cannot  repay  the  debt  when  due.  it 
would  be  oppressive  to  have  Judgment  recorded 
against  him  for  the  amount  and  attorney's  fees. 
In  such  a  case  a  judgment  against  one,  which 
cannot  be  enforced,  will  foe  poor  satisfaction 
for  what  the  obligor  received  in  consideration 
for  the  note;  and  in  such  case  he  may  offer  to 
confess  -judgment  vrithout  action,  at  the  matu- 
rity of  the  note,  and  then  it  is  n6t  at  all  likely 
judgment  would  be  given  for  attorney's  fees, 
if  that  was  shown.  It  is  not  uncommon  to 
allow  reasonable  attorney's  fees  in  case  of 
foreclosure  of  mortgage.  See  cases  cited 
in  note  to  HercTumte^  Nat.  Bank  v.  Sevier, 
supra,  to  which  we  add  the  case  of  Clark 
V.  Nichols,  8  Mont.  872.  And  such  a  con- 
dition does  not  appear  to  have  received  the 
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nttAcks  upon  it  which  have  been  aimed  at  the 
«ttme  condition  in  a  negotiable  obligation 
without  mortgage.  It  is  hard  to  see  why, 
viewed  from  the  standpoint  of  public  policy, 
the  stipulation  is  not  as  obnoxious  in  one  kind 
of  an  obligation  as  another.  Besides,  the 
mortgage  is  only  collateral  to  the  obligation  to 
insure  the  payment  thereof:  and  its  enforce- 
ment is  sometimes  more  oppressive  to  the 
debtor  than  a  naked  promise  to  pay,  because 
the  mortgage  often  takes  property  otherwise 
exempt  from  execution.  But  will  the  stipu- 
lation encourage  litigation?  Viewed  from  one 
side  it  will  not.  The  debtor  will  not  do  any- 
thing to  encourage  the  bringing  of  an  action 
against  himself,  which  involves  his  payment 
of  a  greater  sum  than  would  be  called  for 
without  action.  He  will  discourage  that  re- 
sult, and  to  do  so  he  will  see  that  his  obliga- 
tion is  satisfied  or  extended.  Is  there  any  real 
motive  for  the  creditor  to  unduly  hasten  into 
court  with  his  note  or  bill  of  exchange,  simply 
because  his  debtor  would  be  required  to  pay 
the  attorney's  fee, — a  matter  from  which  he 
could  personally  gain  nothing?  Would  he  de- 
cline to  grant  reasonable  extension  to  a  solvent 
debtor,  who  was  at  the  time  unprepared  to 
meet  his  obligation,  and  hurry  into  court  for 
the  sole  purpose  of  wrenching  from  the  debtor 
an  attorney's  fee?  We  do  not  believe  that  ex- 
perience shows  that  these  results  follow.  The 
bill  before  us  found  its  way  into  court  several 
months  after  its  maturity,  and  the  complaint 
avers  that  the  payees  had  often  been  requested 
to  pay  the  same,  and  this  is  not  denied. 

We  come  now  to  the  second  class  of  cases, 
which  enforces  the  stipulation,  but  denies  ne- 
gotiability to  the  instrument.  See  cases  cited 
under  this  head  by  1  Daniel,  Neg.  Inst.  ^  62. 
It  is  already  perceived  that  those  opposed  to  the 
stipulation  are  much  divided  among  them- 
selves in  their  views  of  its  effect.  The  cases  in 
this  second  class  proceed  upon  the  ground  that, 
although  the  stipulation  is  valid  as  a  condi- 
tion, it  is  a  condition  incompatible  with  the 
nature  of  negotiable  instruments,  because  it 
introduces  an  element  of  uncertainty  as  to  the 
amount  to  be  called  for  thereon.  It  has  been 
pointed  out  by  the  commentators  cited  supra 
that,  where  the  stipulation  for  an  attorney's 
fee  is  dependent  on  the  eveut  of  an  action  to 
enforce  payment,  the  amount  dcmandable  at 
maturity  is  not  at  all  affected  thereby;  and 
that,  when  suit  is  brought,  and  it  is  sought  to 
enforce  the  stipulation  along  with  the  principal 
and  interest  of  the  note  or  bill,  it  is  past  due, 
and  has  ceased  to  be  a  negotiable  instrument, 
in  the  full  meaning  of  thai  term.  This  is 
readily  perceived  by  every  jurist,  and  this  sug- 
gestion seems  to  take  away  much  of  the  force 
of  the  idea  that  the  stipulation  introduces  an 
element  of  uncertainty  into  the  instrument, 
which,  as  a  negotiable  instrument,  it  is  unable 
to  carry.  In  the  case  of  Merckantft  Nat.  Bank 
v.  Sevier,  supra,  Mr.  JusHee  Caldwell,  in 
touching  upon  this  view  of  the  stipulation, 
says:    "  If  a  stipulation  for  an  attorney's  fee 
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can  be  upheld  upon  the  ground  that  it  is  a 
valid  agreement  upon  sufficient  consideration 
for  the  payment  of  a  liquidated  sum,  it  is  not 
perceived  why  a  stipulation  to  pay  the  taxes 
of  the  payee,  or  his  office-rent,  or  the  salary  of 
his  collector,  or  all  of  these  and  as  many  more 
as  the  genius  of  a  rapacious  creditor  may  de- 
vise, should  not  be  upheld  and  enforced  by  the 
same  mode  of  reasoning.  Mr.  Justice  Shars- 
wood,  in  Woods  v.  North,  84  Pa.  407,  24  Am. 
Rep.  201,  following  Chief  Justice  Gibson, 
characterizes  such  a  provision  as  '  luggage,' 
which  negotiable  paper  is  unable  to  carry,  and 
pertinently  inquires:  '  If  this  collateral  agree- 
ment may  be  introduced  with  impunity,  what 
may  not  be?'  In  Daniel,  on  Negotiable  In- 
struments, 49,  it  is  said  that  this  Inquiry  is  an- 
swered by  the  assertion  that  such  provisions 
facilitate,  rather  than  incumber,  the  circula- 
tion of  such  instruments.  They  are  not  'lug:- 
gage,'  but  ballast.  Mr.  Daniel's  assertion  is 
in  the  teeth  of  many  adjudged  cases,  among 
which  are  well  considerea  judgments  of  such 
eminent  jurists  as  Ohiff  Justice  Gibson,  Mr. 
Justice  Sh&rawood,  and  Mr.  Justice  Cooley ." 
With  great  deference  to  these  able  jurists, 
for  whose  opinion  we  entertain  profound  re- 
spect, we  think  there  is  a  difference  between 
the  stipulation  for  attorney's  fee  in  the  event 
of  suit  and  a  stipulation  to  pay  taxes,  office- 
rent,  collector's  salary,  horse  hire,  etc.  The 
first  stipulation  depends  upon  the  event  of  a 
suit  after  default  of  payment,  and  after  the 
paper  has  ceased  to  be  currently  negotiable. 
While  the  paper  is  negotiable,  and  up  to  the 
very  moment  of  instituting  suit,  the  amount 
demandiible  thereon  is  exact  and  certain, 
the  other  class  of  demands  mentioned  would 
be  of  a  character  which  in  their  nature  would 
render  uncertain  the  sum  to  be  demanded  by 
the  holder  at  maturity,  and  therefore  an  in- 
strument containing  such  stipulations,  by 
reason  of  the  uncertainty  of  the  sunii  to  be 
called  for  at  maturity,  may  well  be  held  not 
to  be  a  negotiable  instrument.  But  no  such 
stipulations  are  in  the  instrument  before  us, 
nor  did  the  instrument  sued  on  in  the  case 
last  cited  contain  them. 

We  think,  on  the  whole  consideration,  that 
the  cases  cited  in  the  first  class  by  Mr.  Daniel, 
which  sustain  the  validity  of  a  stipulation  for 
attorney's  fee  in  the  event  of  a  suit  and  the 
negotiability  of  the  instrument,  are  the  most 
consistent  with  the  principles  of  law  in  general 
and  with  those  special  rules  governing  nego- 
tiable inatniments.  And  we  approve  the  view 
of  Mr.  Justice  Deady,  in  Wilson  Sewing  Mach. 
Co.  V.  Moreno,  supra,  that  the  attorney's  fee, 
under  such  stipulation,  in  the  event  of  suit,  is 
incidental  thereto,  in  the  nature  of  costs,  and 
as  such  is  just  and  proper;  and  that  the  stipu- 
lation should  be  such  as  to  leave  the  question 
of  the  reasonableness  of  the  demand  for  serv- 
ices actually  rendered  within  the  supervision 
and  control  of  the  court. 

Judgment  is  affirmed,  leitk  costs. 

Blake,  Ch.  J.,  and  De  Witt,  «/.,  concur. 
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The  Act  of  Bfay  28.  1887,  forbtddin^ 
the  assig^nment  of  a  claim  .against  a 
resident  by  a  citisen  of  the  State  to  a 

citizeD  of  another  State,  with  the  iDtent  to  de- 
prive the  debtor,  of  the  rUrht  to  have  hte  personal 
earnings  or  property  exempt  from  application 
to  the  .payment  of  his  debts,  is  not  unconstitu- 
tlonaL 

(October  6, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Allegheny  County,  in  favor  of  plaintiff  in  an 
action  brought  to  recoyer  the  statutory  penalty 
provided  in  case  of  the  assignment  by  a  credi- 
tor of  his  claim  to  a  nonresident  for  the  pur- 
pose of  depriving  bis  debtor  of  the  benefit  of 
the  Exemption  Laws.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Yost,  with  Metsrs.  T.  C. 
Jones  and  A.  Y.  Smith,  for  appellant. 

Messrs.  John  McCleave  and  A.  E.  An- 
derson, for  appellee: 

The  exemption  cannot  be  waived  by  the 
laborer,  and  aldermen  and  justices  of  the  peace 
have  no  jurisdiction  in  attachment  of  wages 
even  upon  such  voluntary  waiver  by  the  laborer 
inasmuch  as  it  would  be  against  public  policy 
to  permit  such  waiver. 

Firmstone  v.  Mack,  49  Pa.  887,  88  Am.  Dec. 
507. 

If  the  Pennsylvania  creditor  went  into  West 
Virginia  and  commenced,  in  his  own  name, 
proceedings  which  he  could  not  maintain  in 
Pennsylvania,  for  the  purpose  of  evading  our 
law,  the  Pennsylvania  debtor  would  have  an 
equitable  right  at  common  law  to  an  injunc- 
tion to  restrain  said  creditor  from  prosecuting 
such  a  suit.  This  is  done  by  enjoining  the 
creditor  by  the  courts  of  Pennsylvania,  not  by 
an  order  to  the  courts  of  West  Virginia. 

Cole  V.  Cunningham,  183  U.  S.  107,  38  L. 
ed.  688,  and  cases  quoted  and  approved  in 
opinion. 

The  Act  of  May  23, 1887,  simply  provided  a 
means  of  enforcing  respect  to  the  proviso  ex- 
empting laborers*  wages,  by,  in  effect,  attach- 
ing a  penaltv  to  the  evasion  thereof,  and  is 
constitutional. 

The  Legislature  has  power  to  legislate  upon 
all  subjects  not  prohibited  by  the  Constitu- 
tion. 

Com.  V.  Hartman,  17  Pa.  119;  Sharpless  v. 
Philadelphia,  21  Pa.  ^147,  59  Am.  Dec.  759; 
Weister  v.  Hade,  52  Pa.  474;  Pennsylvania  E. 
Co.  Y.Rihlet,  66  Pa.  164. 

A  state  may  pass  laws  in  regard  to  its  own 
citizens  which  will  be  binding  and  obligatory 
on  them  when  they  are  without  its  territorial 

Note.— For  noU  on  constitutional  right  of  citi- 
zens to  equal  privileges  and  immunities,  see  Louis- 
ville Safety  Vault  B&  iT.  Co.  v.  Louisville  &  N.  R. 
Co.  (Ky.)  ante,  679.;»_    . 
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limits,  and  for  the  violation  of  which  they  may 
be  punished  in  its  courts  whenever  the  State 
can  lind  them  within  its  jurisdiction. 

StaU  V.  Main,  16  Wis.  422;  Story,  Confl.  Li. 
§§  21,  540;  Wheaton,  Int.  Law,  182,  169,  176r 
People  V.  Tyler,  7  Mich.  221,  74  Am.  Dec.  708; 
Adams  v.  Pe<ypU,  1  N.  Y.  178. 

This  Act  of  May  28,  1887,  provides  a  legal 
remedy  for  the  evasion  of  our  laws,  and  thua 
supplements  the  equitable  remedy  established 
by  thle  v.  Cunningham,  188  U.  8.  107,  38  L. 
ed.  588,  and  other  cases  above  cited. 

A  judgment  rendered  in  one  State  against  a 
resident  of  another  State,  who  was  not  served 
with  process,  and  did  not  appear  in  the  action 
either  personally  or  by  authorized  attorney,  is 
not  binding  out  of  the  State  where  rendered, 
although  the  acquisition  of  jurisdiction  may 
have  been  by  a  mode,  (e.  g.,  publication,)  recog- 
nized as  valid  by  the  laws  of  that  State;  and 
such  absence  of  jurisdiction  will  bar  an  action 
on  such  judc:ment  in  any  other  State. 

Rogers  v.  Burns,  27  Pa.  527;  Coljdn  v.  Betd^ 
65  Pa.  876:  Reel  v.  Elder,  62  Pa.  808;  Seoti  v. 
Noble,  72  Pa.  115,  18  Am.  Rep.  668;  Heler  v. 
Wright.  68  Pa.  471;  Bhipire  v.  Darlington,  101 
U.  8.  87,  26  L.  ed.  878;  BisehoffY.  Wethered, 
76  U.  8.  9  Wall.  812.  19  L.  ed.  829;  Phelps  v. 
Brewer,  9  Cush.  890,  57  Am.  Dec.  66;  Carle- 
Urn  V.  Bickford,  13  Gray.  591,  74  Am.  Dec.  652. 

The  proceeding  in  the  court  of  West  Vir- 
ginia, whatever  validity  it  may  have  in  West 
Virginia,  by  virtue  of  the  statute  law  against 
the  property  of  a  defendant  there  situate,  can 
have  no  validity  here,  even  of  a  prima  facie 
character.    It  is  simply  null. 

How,  then,  are  we  attacking  its  full  faith 
and  credit  by  simply  using  it  as  evidence 
in  an  entirely  distinct  proceeding,  and  involv- 
ing another  matter  altogether? 

How  can  this  present  proceeding  be  said  to 
be  an  attack  upon  such  judgment,  when  such 
judgment,  under  the  circumstances,  could  not 
be  the  foundation  of  another  judgment  here. 

D'Arey  v.  Ketchum,  52  U.  8.  11  How.  165, 
13  L.  ed.  648;  Bissell  v.  Wheelock,  U  Cush. 
277;  Pollard  v.  Baldwin,  22  Iowa,  328;  Dun- 
bar V.  IJalloirell,  34  PI.  168. 

Said  Act  does  not  violate  the  constitutional 
provision  that  "all  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunitiea 
of  citizens  of  the  several  states." 

United  States  v.  Cruikshank,  92  U.  S.  542^ 
23  L.  ed.  588.  See  Bacon  v.  JJorne,  2  L.  R.  A. 
365,  123  Pa.  452. 

Sterrett,  J,,  delivered  the  opinion  of  the 
court: 

The  Act  of  May  28,  1887,  under  which  Ibis 
suit  was  brought,  declares:  *'It  shall  be  un- 
lawful for  any  person  or  persons,  being  a  citi- 
zen or  dtizens  of  this  Commonwealth,  to  as- 
sign or  transfer  any  claim  for  debt  against  a 
resident  of  this  Commonwealth  for  the  purpose 
of  having  the  same  collected  by  proceedings  in 
attachment  in  courts  outside  of  this  Common- 
wealth, or  to  send  out  of  this  Commonwealth 
by  assignment,  transfer,  or  other  manner 
whatsoever,  either  for  or  without  value,  any 
claim  for  debt  against  any  resident  thereof 
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for  tbe  purpose  or  with  the  intent  lo  deprive 
such  person  of  the  right  to  have  his  personal 
earnings  or  property  exempt  from  application  to 
tbe  payment  of  his  debts  according  to  tbeliiws 
of  this  Commonwealth,  where  the  creditor  and 
debtor  and  the  person  or  corporation  owing 
the  money  intended  to  be  readied  by  such 
proceedings  are  within  the  jurisdiction  of  tbe 
courts  of  this  Commonwealth;  and  thj  person 
or  persons  assigning  or  transferring  any  such 
claims,  for  the  purpose  or  with  the  in  tent  afore- 
said, shall  be  liable  in  an  action  of  debt  to  the 
person  or  peraons  from  whom  any  such  claim 
shall  have  been  collected,  by  attachment  or 
otherwise, outside  of  the  courts  of  this  Common- 
wealth, for  the  full  amount  of  debt,  interest  and 
costs  so  collected,  and  the  defendant  or  defend- 
ants therein  shall  not  be  entitled  to  the  benefit  of 
the  Exemption  Laws  of  this  Commonwealth 
upon  any  execution  process  issued  upon  any 
judgment  recovered  in  any  such  action." 

The  purpose  of  the  Act,  as  expressed  in  its 
title,  is  "to  secure  to  laborers,  within  this  Com 
monwealth,  the  benefit  of  the  Exemption  Laws 
for  this  Commonwealth,  and  to  prevent  as- 
signment of  claims  for  the  purpose  of  securing 
their  collection  against  laborers  outside  of  this 
Commonwealth."  Pub.  Laws,  164.  The  Act 
was  doubtless  passed  to  prevent  evasions  of  the 
proviso  lo  the  5lh  section  of  our  Act  of  1845, 
which  declares  "that  the  wages  of  any  laborer 
or  the  salary  of  any  person  in  public  or  private 
employment  shall  not  be  liable  to  attat  hment 
in  the  hands  of  the  employer."  This  proviso 
is  a  general  law,  applicable  to  all  judgments, 
whether  entered  in  the  common  pleas  or  be- 
fore a  justice  of  the  peace.  Catlin  v.  Ensign , 
29  Pa.  264.  It  has  been  held  that  the  exemp- 
tion given  by  it  cannot  be  waived,  anil  that  al- 
dermeu  and  justices  of  the  peace  have  no  jur- 
isdiction in  attachment  of  wages,  even  upon  a 
voluntary  waiver  by  the  party  entitled  to  such 
exemption,  because  it  would  be  aeainst  public 
policy  to  permit  such  waiver.  Firinstone  v. 
Mack,  49  Pa.  887,  88  Am.  Dec.  507. 

The  exemption  must  therefore  be  regarded  as 
grounded  on  public  policy,  looking  to  the  pro- 
tection of  laborers  and  their  families,  even 
against  their  own  voluntary  acts. 

it  is  claimed  that  the  case  at  bar  is  an  illus- 
tration of  the  evil  intended  to  be  remedied. 

Plaintiff  and  defendant  are  both  citizens  of 
this  State.  The  former  was  employed  as  bag- 
gage-master on  the  Baltimore  &  Ohio  Railroad, 
the  lines  of  which  extend  into  this  State,  Mary 
land  and  West  Virginia;  and  the  latter  was  en- 
gaged in  the  business  of  an  undertaker,  etc. 
Plaintiflf  became  indebted  to  the  defendant  in 
the  sum  of  about  $50,  which  the  latter,  under 
the  laws  of  this  State,  was  unable  to  collect. 

It  was  alleged  by  plainttff,  and  testimony 
was  introduced  to  prove,  that  defendant,  in 
violation  of  the  Act  of  1887,  above  quoted,  as- 
signed his  account  to  Q.  O.  Smith,  a  citizen  of 
West  Virginia,  for  the  purpose  and  with  the 
intention  of  having  the  amount  thereof  col- 
lected by  attaching  plaintiff's  wages  in  the 
hands  of  his  employer,  the  Baltimore  and  Ohio 
Railroad  Company,  but  in  that  State,  the  laws 
of  which  authorize  such  proceeding,  but  with- 
out the  benefit  of  exemption;  that  in  Septem- 
ber, 1887,  Mr.  Smith,  the  assignee  of  the  claim, 
attached  plaintiff's  wages  in  the  hands  of  the 

14  L.  R.  A. 


railroad  company,  under  the  West  Virginia 
Law;  and  the  matter  was  so  proceeded  in  that, 
on  October  25  following  the  money  bound  by 
the  attachment  was  paid  to  the  justice,  before 
whom  the  proceeding  was  had,  by  the  gar- 
nishee company,  and  the  judgment  was  satis- 
fied. The  plaintiff  had  no  notice  of  the  attach- 
ment other  than  that  given  him  by  the  gar- 
nishee, and  did  not  appear  either  in  person  or 
by  attorney.  This  suit  was  afterwards  brought 
by  him  to  recover  the  penally  specified  in  the 
Act  above  quoted. 

The  evidence,  tending  to  prove  that  defend- 
ant in  assigning  his  claim  violated  the  provis- 
ions of  the  Act.  etc.,  was  submitted  to  the 
Jury,  under  proj^er  instructions,  and  a  verdict 
m  favor  of  plaintiff,  for  $48.16,  wai  rendered. 
On  that  verdict  judgment  was  afterwards  en- 
tered, and  this  appe3  was  taken  by  defendant. 

By  necessary  implication,  the  verdict  estab- 
lishes all  the  facts  necessary  to  constitute  a 
violation  of  the  provisions  of  the  Act  of  1887, 
and  the  only  question  presented  for  our  con- 
sideration is  the  constitutionality  of  the  Act. 

It  is  dilficult  to  understand  why  an  Act, 
such  as  that  in  (question,  grounded  on  consid- 
erations of  public  policy  and  intended  to  pro- 
tect laborers  in  the  use  and  enjoyment  of  their 
earnings,  by  forbidding  violations  of  evasions 
of  an  Exemption  Law  by  our  own  citizens,  can 
be  regarded  as  obnoxious  to  the  provisions  of 
the  Constitution,  either  State  or  Federal. 

If  the  defendant.  Hunter,  for  the  purpose 
of  evading  the  Exemption  Law  of  his  own 
State,  had  gone  in  person  into  a  West  Virginia 
court  and  there,  in  his  own  name,  commenced 
proceedinas  by  attachment,  for  the  purpose  of 
thus  enforcing  payments  of  his  claim  (which 
he  could  not  have  done  here),  the  plaintiff, 
independently  of  the  Act  of  1887,  would  have 
had  a  remedy  in  equity  to  restrain  him  from 
prosecuting  f  uch  attachment  against  the  wages 
of  the  defendant  in  the  hands  of  his  employers. 
That  remedy  would  have  been  in  the  courts 
of  this  State  by  injunction  a^inst  the  attaching 
creditor,  not  by  an  order  directed  to  the  West 
Virginia  court.  This  principle  appears  to  be 
recognized  in  CcU  v.  Cunningham^  133  U.  S. 
107,  33  L.  ed.  538,  where  the  subject  is  fully 
and  ably  discussed  by  the  present  chief  justice 
of  the  Supreme  Court  of  the  United  States. 
It  is  there  held  that  in  proper  cases  (such  we 
think  as  that  under  consideration),  tlie  Consti- 
tution of  the  United  States  permits  the  equity 
courts  of  one  State  to  control  persons  within 
their  jurisdiction  from  prosecuting  suits  in 
another  State;  and  that  the  exercise  of  that 
power  is  no  violation  of  the  constitutional 
provision  which  requires  that  full  faith  and 
credit  be  given  in  each  State  to  the  judicial 
proceedings  of  every  other  State.  In  "Story 
on  Equity  Jurisprudence,  §§  899,  900,  the 
principle  is  thus  stated:  "  But,  although  the 
courts  of  one  country  have  no  authority  to 
stay  proceedings  in  the  courts  of  another,  they 
have  an  undoubted  authority  to  control  all 
persons  within  their  own  territorial  limits. 
When,  therefore,  both  parties  to  a  suit  in  a 
foreign  country  are  resident  within  the  terri- 
torial limits  of  another  country,  the  courts  of 
equity  of  the  latter  may  act  in  personam  upon 
those  parties,  and  direct  them  by  injunction 
to  proceed  no  further  in  such  suit.    In  such  a 
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case  these  courts  act  upoa  the  acknowledged 
principles  of  public  law  in  regard  to  jurisdic- 
tion. They  do  not  pretend  to  direct  or  control 
the  foreign  court,  but  without  regard  to  the 
situation  of  the  subject  matter  of  the  dispute, 
they  consider  the  equities  between  the  parties, 
and  decree  in  personam  according  to  those 
equities.  ...  It  is  now  held  that  whenever 
the  parties  are  resident  within  a  country,  the 
courts  of  that  country  have  full  authority  to 
act  upon  them  personally  with  respect  to  the 
subject  of  suits  in  a  foreign  country  as  the  ends 
of  justice  may  require;  and,  with  that  view, 
order  them  to  take,  or  omit  to  take,  any  steps 
and  proceedings  in  any  other  court  of  justice, 
whether  in  the  same  country,  or  in  any  foreign 
country," 

If  a  state  court  has  the  power  to  thus  restrain 
its  citizens  and  prevent  the  evasion  or  nullifi- 
cation of  its  laws,  what  is  there  to  prevent  the 
Legislature,  which  can  enlarge  or  limit  such 
jurisdiction,  from  enacting  laws  the  eilect  of 
which  will  be  similar  to  that  of  proceedings 
by  injunction?  It  is  the  province  of  the  Leg- 
islature to  provide  a  remedy  for  any  and  every 
existing  evil;  and  it  is  certainly  competent  for 
it  to  say  what  that  remedy  shall  be,  whether 
by  injunction,  or  by  the  imposition  of  fine  or 
penalty,  or  both  concurrently.  It  may,  there- 
fore, provide  a  cumulative  statutory  remedy 
in  the  shape  of  a  penalty  for  the  infraction  or 
evasion  of  any  law,  and  especially  laws 
grounded  on  public  policy.  In  a  public  point 
of  view,  it  is  particularly  important  that  such 
laws  should  be  obeyed  and  respected  in  spirit 


as  well  as  in  letter.  The  Act  of  1887  was 
doubtless  passed  with  that  view. 

We  are  unable  to  see  wherein  it  can  be  ob- 
noxious to  the  constitutional  provision  that 
"  all  citizens  of  each  State  shall  he  entitled  to 
all  the  privileges  and  immunities  of  citizens 
of  the  several  states."  U.  S.  Const,  art.  4,  5$  2. 
As  a  citizen  of  this  Commonwealth  the  defend- 
ant owed  allegiance  to  her  hiws,  one  of  which 
forbade  him  to  take  by  anv  leeal  process  tbe 
plaintiff's  earnings  and  apply  them  to  his  own 
claim,  and  thus  perhaps  leave  plaintiff  and  his 
family  without  tlie  necessary  means  of  subsist- 
ence. If  he  did  do  so,  no  matter  how  or 
where,  he  violated,  both  in  letter  and  spirit,  a 
law  of  his  own  State  which  he  was  in  duty 
bound  to  obey,  and  there  appears  to  be  no 
reason  why  he  should  be  permitted,  under  the 
claim  that  be  is  a  citizen  of  the  United  States, 
to  thus  ignore  his  obligation  to  his  own  State 
and  the  laws  thereof  not  in  conflict  with  tbe 
Constitution  and  laws  of  the  United  States. 

The  defendant,  a  resident  of  this  State,  as- 
signed his  claim  to  a  resident  of  West  Virginia 
for  the  purpose  of  gaining  an  advantage  T^ich 
he  could  not  enjoy  under  the  law  of  this 
State.  In  doing  this  he  committed,  as  tbt* 
verdict  establishes,  acts  which  are  forbidden 
by  the  law  under  consideration.  That  law,  in 
euect,  compels  him  to  make  restitution,  by 
way  of  penalty,  to  bis  aggrieved  debtor. 

We  think  the  court  was  right  in  holding 
that  the  Act  of  1887  is  constitutional;  and  we 
discover  no  error  in  any  of  the  rulings. 

Judgment  affirmed. 
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A  state  statute  compelling  the  shlpikient 
of  fk«i^ht  within  a  certain  time  after 
receivings  it  under  a  penalty  for  default  Is  not 
an  unconstltutiona]  rcKulation  of  Interstate  com- 
merce as  to  freight  for  sbipment  out  of  the  State 
as  it  tends  not  to  trammel  or  obstruct,  but  to  ex- 
pedite, such  commerce. 

(December  3S,  1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Hanover 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  statutory  penally  for 
neglect  of  defendant  to  ship  plaintiff's  goods 
within  five  days  after  they  were  delivered  to 
it  for  shipment.     Reversed. 

NOTB.— For  note  on  state  power  to  regulate 
freights  and  fares,  see  Cleveland,  C.  C.  &  I.  H.  Co. 
V.  Closser  (Ind.)  9  L.  li.  A.  764. 

For  naU  on  power  of  states  to  regulate  their  In- 
ternal commerce  generally,  see  People  v.  Budd  (N. 
IT.)  6  li.  R.  A.  660. 

For  note  on  power  of  Congress  to  regulate  com- 
merce, see  State  v.  Indiana  ft  O.  O.  Gas  ft  Min.'Co. 
(Ind.)  6  L.  R.  A.  679. 
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Statement  by  Aver^, »/.; 

This  was  a  civil  action,  brought  to  recov*  r 
a  penalty  imposed  by  section  1967  of  tbe  Co^U' 
for  detention  of  freight  more  than  five  davs 
after  delivery  for  shy>ment  without  the  con- 
sent of  the  consignor,  tried  before  ArmfieKi. 
/.,  at  September  Term,  1890,  of  the  Superior 
Court  of  New  Hanover  County.  The  termini 
of  the  defendant's  road  are  one  in  North  Can* 
Una  and  the  other  in  South  Carolina.  Thr 
goods  were  consigned  by  a  shipper  in  Wil- 
mington, N.  C,  to  a  person  at  a  station  on 
defendant's  line  in  South  Carolina.  The  court 
intimated  an  opinion  that  the  statute  was  nn 
constitutional  as  to  freight  shipped  bevond  the 
limits  of  the  State  of  North  Carolina,  and  that 
the  plaintiff  could  not  recover.  Plaintiff  there- 
upon submitted  to  a  judgment  of  nonsuit,  and 
appealed. 

Mr.  George  Rountree  for  appellant. 
Mr.  Junius  Davis  for  appellee. 

Avery,  J.,  delivered  the  opinion  of  iJ.c 
court: 

The  power  to  regulate  commerce  among  thr 
several  states,  as  well  as  with  foreign  nation^, 
was  delegated  to  the  federal  government,  ic 
pursuance  of  a  preconceived  purpose  00  tbe 
part  of  the  leading  representatives  of  poblir 
opinion  to  provide  for  and  promote  the  fi« 
and  unrestricted  sale  and  interchange  of  com 
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modities  between  the  states.  It  appears  from 
contemporaneous  history  of  the  condition  of 
the  country,  especially  from  the  journals  of 
the  General  Assemblies  of  th^  states  and  of 
the  federal  conventions,  that  there  was  a  deep- 
seated  desire  in  all  parts  of  the  Union  to  estab- 
lish a  uniform  system  of  commercial  regula- 
tion, such  as  would  prohibit  one  State  irom 
imposing  burdens  upon  the  business  of  citizens 
of  other  states,  whether  by  a  tax  upon  their 
persons  or  property  in  transitu,  or  their  goods 
when  offered  for  sale,  or  by  an  impost  tax. 
1  Elliott,  Deb.  140;  5  Elliott,  Deb.  540.  The 
earlier  cases  that  gave  rise  to  the  construction 
of  this  clause  of  the  Constitution  were  chiefly 
controversies  as  to  the  right  of  a  State  to  levy 
a  tax  upon  passengers  or  products  passing 
through  and  along  its  highways  to  a  market 
beyond  its  borders.  The  test  of  constitution- 
ally to  which  every  doubtful  slate  statute  was 
subjected  was  involved  in  the  inquiry  whether 
its  enforcement  would  tend  to  trammel  the 
trade  between  citizens  of  different  states  or 
embarrass  them  in  passing  from  one  to  an- 
other. The  idea  was  crystallized  by  Justice 
Strong  in  the  definition  of  "regulating  com- 
merce," given  by  him  in  Hannibal  d  St.  J.  B. 
Co.  V.  Bus&fi,  95  U.  S.  470,  24  L.  ed.  529,  to 
wit :  '  'Transportation  is  essential  to  commerce, 
or,  rather,  it  is  commerce  itself;  and  every 
obstacle  to  it,  or  burden  laid  upon  it,  by  legis- 
lative authority,  is  regulation."  Ward  ^r. 
Maryland,  79  U.  S.  12  Wall.  418,  20  L.  ed. 
449;  Case  of  i^tate  Freight  Tax,  82  U.  S.  15 
Wall.  232,  21  L.  ed.  146:  WelUm  v.  Missouri, 
91  U.  8.  275,  28  L.  ed.  847;  UendersonY.  New 
Tcyrk,  92  U.  S.  259,  28  L.  ed.  54;S;  Ghy  Lung 
V.  Freeman,  92  U.  8.  275,  23  L.  ed.  550. 

* 'Commerce,"  said  CMef  Justice  Marshall, 
"undoubtedly  is  traffic,  but  it  is  something 
more,  it  is  intercourse."  The  police  power  is 
the  authority  to  establish  such  rules  and  regu- 
lations for  the  conduct  of  all  persons  as  may 
be  conducive  to  the  public  interest,  and,  under 
our  system  of  government,  is  vested  in  the 
Legislatures  of  the  several  states  of  the  Union; 
the  only  limit  to  its  exercise  being  that  the 
statute  shall  not  conflict  with  any  provision  of 
tbe  State  Constitution  or  with  the  Federal  Con- 
stitution, or  laws  made  under  its  delegated 
power.  Martin  v.  Hunter,  14  U.  S.  1  Wheat. 
326,  4  L.  ed.  102;  State  v.  Mo<yre,  104  N.  C. 
714;  State  Tax  on  Railroad  Gross  Receipts,  82 
U.  S.  15  Wall.  284,  21  L.  ed.  164. 

So  long  as  the  state  legislation  is  not  in  con- 
flict with  any  law  passed  by  Congress  in  pur- 
suance of  its  powers,  and  is  merely  intended 
and  operates  in  fact  to  aid  commerce,  and  to 
expedite,  instead  of  hindering,  the  safe  trans- 
portation of  persons  or  property  from  one  com- 
monwealth to  another,  it  is  not  repugnant  to 
the  Constitution  of  the  United  States,  and  will 
be  enforced  either  as  supplementary  to  partial 
federal  statutes  relating  to  the  same  subject,  or 
in  lieu  of  such  legislation,  where  Congress  has 
not  exercised  its  powers  at  all.  Morgan* sL,  dh 
T.  R.  dt  8.  8.  Co,  V.  Louisiana  Board  of 
HeaWi,  118  U.  S.  455.  80  L.  ed.  237;  Train  v. 
Boston  Disinfecting  Co.  144  Mass.  523,  4  New 
Eng.  Rep.  437,  59  Am.  Rep.  113;  Smith  v.  Al- 
itbama,  124  U.  8.  465,  81  L.  ed.  508:  Nash- 
rille,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128  U.  S. 
96,  32  L.  ed.  352;  Welton  v.  Missouri,  91  U.  S. 
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275,  23  L.  ed.  347;  C?iic(tgo  d  N.  W.  R.  Co.  v. 
FuUer,  84  U.  S.  17  Wall.  560,  21  L.  ed.  710. 

The  power  of  Congress  over  commerce  be- 
tween the  states  is,  as  a  general  rule,  exclusive, 
and  its  inaction  is  equivalent  to  a  declaration 
that  it  shall  be  free  from  any  restraint  which 
it  has  the  right  to  impose,  except  by  such 
statutes  as  are  passed  by  the  states  for  tbe  pur- 
pose of  facilitating  the  safe  transmission  of 
goods  and  carriage  of  passengers,  and  are  not 
m  conflict  with  any  valid  federal  legislation. 
Cooley,  Const.  Lim.  595;  Mobile  County  v. 
Kimball,  102  U.  S.  697,  26  L.  ed.  238;  Wilson 
V.  McNamee,  102  U.  S.  572,  26  L.  ed.  234; 
Wilson  V.  Black  Bird  Creek  Marsh  Co.  27  U. 
8.  2  Pet.  245,  7  L.  ed.  412;  Pound  v.  Turck, 

95  U.  S.  459,  24  L.  ed.  525;  Turner  v.  Mary- 
land, 107  C.  S.  88,  27  L.  ed.  370;  Morgan's  L. 
&T.  R.  <Sb  8.  8.  Co.  V.  Louisiana  Board  of 
Healt/i,  supra.  Familiar  instances  of  statutes 
falling  within  the  foregoing  exception  are  found 
in  those  relating  to  harbor  pilotage,  beacons, 
buoys,  the  improvement  of  navigable  waters, 
the  examination  as  to  fitness  of  engineers  and 
other  railroad  employ^,  and  which  are  dis- 
cussed by  the  courts  in  the  cases  cited  above. 
The  validity  of  these  and  other  state  laws,  which 
relate  directly  to,  or  indirectly  affect,  com- 
merce between  the  states,  has  been  sustained 
upon  the  ground,  either  that  the  particular 
statute  upon  its  face  appeared  to  have  been 
passed  for  the  purpose  of  expediting  the  safe 
transportation  of  persons  and  property,  or  in 
the  exercise  of  police  powers,  which  it  is  inoie 
convenient  to  leave  subject  to  local  legislation, 
such  as  the  building  of  bridges  over  inland 
navi&rable  streams. 

Where  the  manifest  tendency  of  enforcing 
such  laws  has  been,  as  far  as  could  be  fore- 
seen from  their  terms,  to  impede  the  free  and 
expeditious  conduct  of  commerce  over  inter- 
state lines  by  land  or  water,  they  have  been 
declared  repugnant  to  the  organic  law,  and 
void,  even  where  Congress  had  failed  to  legis- 
late on  the  branch  of  the  subject  to  which  they 
relate.  The  futile  attempts  by  State  Legisla- 
tures either  to  give  exclusive  privileges  to  a 
particular  telegraph  company,  or  to  subject 
telegraph  companies  generally  to  such  license 
tax  or  lax  on  messages  as  would  imply  the 
right  to  destroy  their  business  by  burdening 
them  with  sucn  imposts,  illustrates  the  view 
which  we  have  submitted,  that,  where  Con- 
gress has  not  exercised  a  police  power  com- 
prehended under  the  general  authority  to  reg- 
ulate commerce,  the  states  may  exercise  the 
power  to  aid,  but  not  to  impede  or  obstruct,  it. 
Pensacola  Teleg.  Co.  v.  Wtstern  U.  Teleg.  Co. 

96  U.  8.  1,  24  L.  ed.  708;  Western  U.  Teleg. 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  ed.  1057; 
LeUmp  V.  Port  of  Mobile,  127  U.  8.  640,  32  L. 
ed.  311. 

The  Supreme  Court  of  the  United  States  has 
also,  in  a  long  line  of  cases,  passed  upon  the 
power  assumed  by  some  of  the  states  to  im- 
pose a  tax  on  persons  or  goods  in  transitu  to 
another  State,— a  license  tax  upon  traveling 
salesmen,  who  might  offer  to  sell  within  their 
borders  merchandise  manufactured  in  or  com- 
modities shipped  from  another  State,  before 
such  articles  of  commerce  should  become  in 
termingled  with  its  own  products.  These  ad  - 
judications  within    the  last  decade  marked 
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much  more  clearly  the  line  to  which  Congress 
majp^  rightfully  claim  exclusive  authority  to 
legislate,  and  have  aUo  indicated  more  defin- 
ilely  the  limit  to  which  the  states  may  still 
cross  that  boundary  in  the  exercise  of  permis- 
sive police  power.  The  controlling  prin- 
ciple which  pervades  all  of  them  is  that 
onlv  such  legislation  by  the  states  is  inhib- 
it ea  as  impedes,  obstructs  or  controls  com- 
merce, or  comes  in  conflict  with  some  statute 
passed  by  Congress  to  regulate  it.  Bobbins  v. 
Shelby  County  Tax  Dist  120  U.  8.  489, 80  L.  ed. 
694;  McCaU  v.  California,  136  U,  8.  104,  84 
L.  ed.  892;  Aahery.  Texas,  128  U.  8.  129,  82 
L.  ed.  868;  Lyjigy.  Michigan,  135  U.  8.  166,  84 
L.  ed.  158;  WaUing  v.  People,  116  U.  8.  446. 
29  L.  ed.  691;  Inman  S,  8.  Go.  v.  Tinker,  94  U. 
8.  288,  24  L.  ed.  118;  Be  liahrer,  140  U.  8. 
545,  85  L.  ed.  572;  Bowman  v.  Chicago  dk  N. 
W.  B.  Co.  125  U.  8.  465,  81  L.  ed.  700;  Philor 
delphia  db  8.  8.  8.  Co.  v.  Pennsylvania,  122  U. 
8.  826.  80  L.  ed.  1200. 

In  Hannibal  cfc  81.  J.  B.  Co.  v.  Husen,  supra. 
Justice  Strong,  delivering  the  opinion,  said: 
"Many  acts  of  a  State  may,  indeed,  affect 
commerce,  without  'amounting  to  a  regiilation 
of  it,  in  the  constitutional  sense  of  the  term; 
and  it  is  sometimes  dittlcult  to  distinguish  be- 
tween that  which  merely  affects  or  influences 
and  that  which  regulates  or  furnishes  a  rule  of 
conduct.  .  .  .  While  we  unhesitatingly 
admit  that  a  State  may  pass  sanitair  laws 
and  laws  for  the  protection  of  life,  liberty, 
health  or  property  within  its  borders;  while  it 
mav  prevent  animals  suffering  from  contagious 
or  inTectious  diseases,  or  convicts  from  enter- 
ing the  Stale;  while,  for  the  purpose  of  self- 
protection,  it  ma^  establish  quarantine  and 
reasonable  inspection  laws, — it  may  not  inter- 
fere with  transportation  into  or  through  the 
State  beyond  what  is  absolutely  necessary  for 
its  self- protection.  It  may  not,  under  the 
cover  of  exerting  its  police  power,  substantially 
pi'ohibit  or  burden  either  foreign  or  interstate 
commerce."  In  Wtlton  v.  Missouri,  91  U.  8. 
282,  28  L.  ed.  847,  it  is  said:  "The  fact  that 
Congress  has  not  seen  fit  to  prescribe  any  spe- 
cific rules  to  govern  interstate  commerce  does 
not  affect  the  question.  Its  inaction  on  this 
subject,  when  considered  in  reference  to  its 
legislation  with  respect  to  foreign  commerce, 
is  equivalent  to  a  declaration  that  interstate 
commerce  shall  be  free  and  untrammeled."  In 
Western  U.  Ttleg.  Co.  v.  Pendleton,  122  U.  S. 
858,  80  L,  ed.  1189.  Justice  Field  says:  "In 
these  cases  the  supreme  authority  of  Congress 
over  the  subject  of  commerce  by  the  telegraph 
with  foreign  countries  or  among  the  states  is 
affirmed,  whenever  that  body  chooses  to  exert 
its  power;  and  il  is  also  held  that  the  State  can 
impose  no  impediments  to  the  freedom  of  that 
commerce."  In  Walling  v.  People,  116  U.  8. 
446,  29  L.  ed.  691,  Justice  Bradley,  speaking 
for  the  court,  says:  ''We  have  repeatedly  held 
that  so  lon^  as  Congress  does  not  pass  any  law 
to  regulate  commerce  among  the  several  states 
it  thereby  indicates  that  such  commerce  shall 
be  free  and  untrammeled."  Brown  v.  Houston, 
114  U,  S.  681,  29  L.  ed.  260.  When  we  come, 
therefore,  to  the  application  of  the  authorities 
to  the  case  at  bar,  the  question  arises  at  the 
throsbold  of  the  inquiry  whether  the  statute 
which  is  drawn  in  question  would,  in  its  en- 
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forcement.  tend  to  trammel  or  obstruct  the 
trade  carried  on  between  the  states,  and  not 
whether  it  might  remotely  influence  it.  The 
statute  (Code,  §  1967)  which  was  declared  to 
be  repugnant  to  the  Constitution  of  the  United 
States  in  the  court  below  is  as  follows:  **Ii 
shall  be  unlawful  for  any  railroad  company 
operatiuif  in  this  State  to  allow  any  freight 
they  may  receive  for  shipment  to  remain  un- 
shipped for  more  than  five  days,  unless  other- 
wise a^eed  between  the  railroad  company  and 
the  shipper,  and  any  company  violating  this 
section  shall  forfeit  and  pay  the  sum  of  twenty- 
five  dollars  for  each  day  said  freight  remains  un- 
shipped to  any  person  suing  for  the  same." 
Neither  the  Act  of  Congress  passed  in  1887  to 
regulate  commerce,  nor  the  amendatory  Act  of 
1869,  prescribes  the  time  or  the  manner  in  which 
freight  received  for  shipment  to  another  State 
shall  be  forwarded,  nor  do  these  statutes  clothe 
the  commission  with  power  to  regulate  the 
time  of  shipment.  Therefore  if  the  defendant 
Company,  whose  line  extends  into  the  section 
of  our  State  where  many  farmers  are  engaged 
in  raising  vegetables  for  sale  in  northern  cities, 
should,  for  the  purpose  of  stimulating  produc- 
tion in  a  State  further  south,  and  more  remote 
from  the  markets,  fail  to  furnish  transporta- 
tion to  this  class  of  persons  known  as  "truck- 
ers" for  more  than  Ave  days,  and  thereby  give 
to  the  planters  of  South  Carolina  the  exclusive 
benefits  of  the  markets  till  vegetables  of  the 
same  kind  then  mature  here  should  ripen  in 
Virginia,  the  producers  would  suffer  loss  with- 
out adequate  remedy,  because  no  provision  is 
made  in  any  national  law  for  preventing  such 
secret  preference.  It  would  be  almost  impos- 
sible Id  the  very  nature  of  things  to  prove  the 
existence  of  such  a  purpose,  though  in  fact 
entertained  and  acted  upon  by  some  agent  in 
control  of  the  through  line,  or  in  any  way  to 
show  that  in  a  system  so  extensive  and  com- 
plicated the  injury  was  due  to  any  cause  other 
than  undesigned  and  unavoidable  accident.  In 
the  same  way,  in  the  absence  of  a  state  statute 
imposing  a  penalty  or  any  other  local  legisla- 
tion on  the  subject,  facilities  for  shipment  may 
be  furnished  more  promptly  to  one  town  or 
station  than  to  another  neighboring  one,  and 
thereby  its  business  mav  be  injured  and  its 
improvement  retarded.  jNo  other  compulsory 
law  could  be  conceived  of  that  is  calculated  to 
operate  so  uniformly  in  insuring  the  shipment 
of  both  local  and  interstate  products  without 
preference  to  one  class  of  shippers  over  anoth- 
er, or  to  one  station  over  a  neighboring  one. 
If  the  evil  to  be  remedied  were  the  habit  of 
giving  the  preference  to  through  freight  con- 
signed to  another  State  over  local  shipments  to 
points  within  the  State,  where  is  the  power  to 
compel  fairness  lodged?  The  power  delegated 
to  Congress  to  control  through  shipments 
would  not  warrant  the  enactment  of  a  law 
going  further  than  to  prohibit  unfairness  and 
insure  promptness  in  transporting  goods 
shipped  to  another  State.  If,  then,  the  author- 
ity of  the  State  is  confined  to  such  legislation 
as  will  apply  to  and  insure  uniformity  and  dis- 
patch in  forwarding  freight  to  points  within  its 
own  territory,  how  could  the  evil  of  giving 
advantage  either  to  the  through  or  local  ship- 
per be  corrected?  Surely,  as  between  the  fed- 
eral Legislature  acting  under  well-defined  and 
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delegated  powers,  and  the  states  that  have  re- 
tained and  may  exercise  all  the  residuary  au- 
thority to  l)rovide  by  statute  for  the  protection 
of  its  citizens,  subject  only  to  the  restraints  of 
their  own  organic  law.  the  right  should  be 
conceded  to  the  latter  without  question. 

It  is  settled  that  the  statute  under  considera- 
tion is  valid ,  as  to  the  transportation  of  freight 
to  points  within  the  State,  and  so  far  may  be 
enforced  in  the  state  courts,  juct  as  the  license 
taxes  could  be  collected  from  persons  selling 
the  products  of  the  State  that  imposed  them, 
and  within  its  limits.  If  we  concede,then,that 
each  power,  state  and  national,  is  sovereign 
and  exclusive  within  its  own  domain  in  dealing 
with  the  problem  of  expediting  shipments,  we 
have  located  the  authority  to  regulate  the  con- 
duct of  each  class  of  consignments  inter  sese, 
and  it  might  be  exercised,  if  the  statutes  so 
provided,  by  two  railroad  commissions  sup- 
plementing each  other.  But  when  the  inter- 
ests of  State  and  interstate  traders  conflict,  and 
such  regulation  is  needed  as  will  prevent  cor- 
porations from  giving  undue  preference  to 
either  over  the  other,  under  this  theory  it 
would  seem  that  the  states  have  neither  dele- 
gated nor  reserved  the  right  to  afford  such  re- 
lief bv  appropriate  legislation,  but  that,  in  the 
transfer  of  delegated  authority  to  the  federal 
Union,  this  power,  so  conducive,  if  not  essen- 
tial, to  the  public  weal,  has  been  lodged  in  nu- 
btbus,  beyond  the  reach  of  either.  There  is 
nothing  upon  the  face  of  the  statute,  as  in  that 
discussed  in  Bobbins  y.S/ielby  County  Tax  Dist., 
supra,  to  show  that  it  was  intended  to  operate, 
or  does  operate,  as  a  restriction  upon  the  inter- 
state commerce.  On  the  contrary,  the  enforce- 
ment of  the  penaltv  is  at  once  a  stimulus  and 
a  compensation  placed  within  the  reach  of 
everyone  who  consigns  his  freight  to  another 
State,  and  he  may  avail  himself  of  its  aid  as  an 
incentive  to  promptness,  to  the  same  extent  as 
the  local  shipper  may  do.  In  fact,  the  contro- 
versy before  us  has  its  origin  in  a  failure  to 
ship  goods  to  another  State  and  we  are  asked 
to  declare  the  law  invalid  when  its  aid  has 
been  invoked  to  expedite  interstate  commerce, 
and  to  thereby  leave  the  defendant  at  liberty 
to  embarrass  such  traffic,  not  by  legislation,  but 
bv  inaction  or  unfair  conduct. 

It  was  contended  on  the  argument  that  a 
State  could  not  compel  railroad  companies 
doing  business  between  states  to  provide  cars 
for  removing  freight  within  a  given  period 
without  risk  of  impairing  the  facilities  for 
shipment  from  the  adjacent  State  by  with- 
drawal of  the  companies'  cars  from  it.  That 
is  nn  evil  that  tmay  be  met  and  provided 
against  by  the  enactment  of  a  similar  statute 
in  the  adjacent  State,  and  thus  forcing  the 
company  to  provide  an  adequate  supply  ot  cars 
to  remove  its  freight  without  delay.  Besides, 
the  same  result  would  as  naturally  follow  if 
the  statute  were  limited  in  its  operations  to 
compelling  the  removal  of  freights  consigned 
to  points  within  the  State;  and.  if  the  argu- 
ment were  allowed  to  influence  us  at  all,  we 
would  be  driven  to  the  conclusion  that  the 
penalty  cannot  be  recovered,  even  where  the 
agreement  is  to  ship  the  freight  to  a  station  in 
Korth  Carolina.  Cars  cannot  be  provided  for 
the  shipment  of  local  freight,  if  thev  are  moved 
to  particular  points,    not  to  fulflll  a  duty  to 
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persons  who  have  been  induced  by  the  invita- 
tion of  the  carriers  to  intrust  goods  to  their 
care,  but  to  avoid  the  consequences  of  disregard- 
ing a  penal  statute,  without  influencing  to  some 
extent  the  business  of  the  whole  line.  Where 
these  arteries  of  trade  have  termini  in  different 
states,  or  where  they  are  entirely  within  a  single 
State,  but  constitute  a  part  of  a  long  through 
line  formed  for  the  purpose  of  competing  for 
business  with  other  similar  lines,  it  would  be 
as  certainly  impossible  to  interfere  in  any  way 
with  any  branch  of  the  system,  whether  lo- 
cated entirely  within  one  or  situate  in  two 
states,  without  to  some  extent  affecting  the 
whole  line,  as  it  would  be  to  check  the  flow  of 
blood  in  a  vein  of  one's  arm,  or  to  temporarily 
open  the  vein  without  influencing  the  action  of 
the  main  arterv  of  that  arm. 

This  case  illustrates  the  distinction  drawn 
by  Justice  Strong  in  Hannibal  <&  St.  J,  E.  Co., 
V.  JSusen,  supra,  between  a  state  statute  that 
affects  or  influences  mcidentally,  even  to  the 
slightest  extent,  the  transportation  of  commod- 
ities from  one  State  to  another,  and  one  that  is 
palpably  intended  to  embarrass  such  conunerce, 
and  trammel  it  by  restrictions,  especially 
where,  in  addition,  there  is  a  plain  discrimina- 
tion in  favor  of  the  local  trade  or  production. 
Neither  the  clause  of  the  Constitution  which 
we  have  considered ,  nor  any  other,  has  been 
construed  to  interfere  with  "the  power  of  the 
State,  sometimes  termed  its  'police  power/  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  State,  develop  its  resources 
and  add  to  its  wealth  and  prosperity."  Bar- 
bierv.  Connolly,  118  U.  8.  27,  28  L.  ed.  923; 
2dvgler  v.  Kansas,  128  U.  S.  628,  81  L.  ed.  205. 
The  palpable  purpose  of  the  Legislature  in  en- 
acting our  statute  was  to  stimulate  trade,  and 
develop  the  resources  of  its  people.  It  throws 
the  c^is  of  state  protection  alike  over  freight 
consigned  under  the  care  of  the  State  and  that 
of  which  the  general  government  has  the  right 
of  supervision.  The  requirements  of  a  state 
law  that  locomotive  engineers  be  examined  as 
to  the  condition  of  their  eyes,  to  determine 
whether  they  were  color-blind,  and  as  to  fit- 
ness generally,  and  requiring  them  to  have  a 
license,  have  been  declared  valid  under  the 
general  authority  to  protect  life,  health  and 
property;  yet  such  statutes  interfere  Tvith  and 
affect,  but  do  not  obstruct,  commerce  between 
the  states.  JSmiih  v.  Alabama,  supra;  Nash- 
ville, C.  d  St.  L.  B.  Co.  V.  Alabama,  128  U.  S. 
96,  82  L.  ed.  852.  In  Smith  v.  Alabama  the 
court  said:  "If  the  State  has  power  to  secure 
to.  passengers  conveyed  by  common  carriers 
in  their  vehicles  of  transportation  a  right  of 
action  for  the  recovery  of  damages  occas- 
sioned  by  the  negligence  of  the  carrier  in  not 
providing  sdfe  and  suitable  vehicles  or  em- 
ployes of  sufficient  skill  and  knowledge,  or 
m  not  properly  conducting  or  managing 
the  act  of  transportation,  why  may  not 
the  State  also  impose,  on  bebalf  oi  the  public, 
as  an  additional  means  of  prevention,  penalties 
for  the  non-observance  of  these  precautions?" 
Justice  Field,  in  delivering  the  opinion  of  the 
court  in  Nashville,  C.  dbSt.  L,  i?,  Co.  v.  Ala- 
bama,  supra,  said:  ''It  is  conceded  that  the 
power  of  Congress  to  regulate  interstate  com- 
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merce  is  plenary;  that,  as  incident  to  it,  Con- 
greas  may  le^late  as  to  tlie  qualifications,  du- 
ties, and  liabilities  of  employes  and  others  on 
railway  trains  engaged  in  that  commerce;  that 
such  legislation  will  supersede  any  state  action 
on  the  subject  But  until  such  legislation  is 
had  it  is  clearly  within  the  competency  of  the 
States  to  provide  against  accidents  oo  trains 
while  within  their  limits."  It  is  not  only  the 
right,  but  the  duty,  of  State  Legislatures  to 
provide  for  the  safety  of  the  persons  alike  of 
Its  own  citizens  and  those  of  other  states  pass- 
ing across  its  territory  on  trains,  by  such  legis- 
lation as  Congress  had  plenary  power  to  pass, 
if  it  had  chosen  to  exercise  that  power.  It 
would  seem  doubly  due  to  all  persons  interest- 
ed in  the  traffic  conducted  along  the  railway 
lines  which  cross  it,  that  their  property  in- 
trusted to  the  corporations  owning  them  should 
be  protecte<i  by  proper  legislation,  especially  if 
the  power  of  Congress  in  the  prem&es  is  not 
plenary,  and  there  is  no* authority  lodged  any- 
where except  in  the  states  to  pass  a  statute  that 
will  operate  uniformly  and  on  all  classes  of 
freight.  It  is  true  that  section  1967  has  been 
modified  so  as  to  j^ve  persons  injured  by  fail- 
ure to  ship  withm  five  days  the  right  to  re- 
cover double  the  amount  of  damage  actually 
sustained.  Laws  1801,  chap.  520.  But  by  its 
terms  the  statute  does  not  apply  to  actions 
pending  in  the  courts,  so  as  to  alfect  the  right 
to  recover  the  prescribed  penalty.  We  might 
add  that  though  Congress  has  plenary  author- 
ity over  whiskey  stored  in  a  government  distill- 
ery, and  in  (he  custody  of  a  ganger,  it  is  nev- 
ertheless larceny  to  steal  such  whiskey.  State 
V.  EarmoTt,  104  N.  C.  792;  State  v.  Cross,  101 
N.  C.  770;  State  v.  BMop,  98  N.  C.  778.  In 
like  manner,  national  banks  are  the  creatures 
of  the  general  government,  and  subject  to  such 
supervision  and  regulation  as  Congress  may 
provide  for;   yet  the    State  may  protect  the 


property  of  such  banks  by  punishing  the  for- 
gery of  a  note  to  defraud  it.  Crass  v.  North 
Carolina,  182  U.  S.  182,  33  L.  ed.  388.  Where, 
therefore,  the  State  Legislature,  without  dis- 
crimination, passes  a  law  which  operates  uni- 
formly in  aid  of  domestic  and  interstate  trade 
alike,  and  Congress  hajs  not  acted,  or  has  not 
the  authority  to  afford  so  complete  a  remedy 
for  the  evil  as  the  State  Legislature,  there  can 
be  no  question  about  the  validity  of  such  legis- 
lation or  the  duty  of  the  stale  courts  to  enforce 
it.  McQwigan*8  Case,  95  N.  C.  482,  presented 
a  question  widely  different  from  that  raised  by 
this  appeal.  That  case  involved  a  construction 
of  section  1966  of  the  Code,  which  was  an  Act, 
by  its  terms,  prohibiting  the  exaction  of  a 
greater  charge  for  hauling  freight  a  shorter 
distance  over  a  given  line  than  is  charged  by 
the  same  carrier  for  transporting  freight  of  the 
same  class  to  a  greater  distance  in  the  same  di- 
rection. If  the  statute  had  been  enforced  as 
to  shipments  beyond  the  limits  of  the  State,  it 
would  have  been  clearly  an  invasion  of  the  ex- 
clusive domain  of  Congress,  and  would  have 
provided  for  one  of  the  most  flaunt  abuses  on 
the  part  of  carriers  of  goods  shipped  from  one 
State  to  another  that  has  been  remedied  by  the 
more  recent  Act  of  Congress.  The  court  there 
conceded  that  the  regulation  of  charges  was 
operative  within,  though  not  beyond,  the 
boundaries  of  the  State.  The  passage  of  that 
statute  was,  as  to  its  operation  beyond  our  lines, 
an  undisguised  attempt  to  interfere  with  com- 
merce by  regulating  charges,  and  not  an  effort 
to  aid  such  traffic  by  speeding  shipments  to 
their  appointed  destination. 

We  think  that  there  was  error  in  the  ruling 
of  the  court  below  that  the  plaintiff  could  not 
recover  because  the  goods  were  consigned  to  a 
point  beyond  the  limits  of  the  State,  and  a  /leir 
triai  must  therefore  be  granted. 
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^1.   The  7th  section  of  chapter  148  of 
our  Code  provides  as  follows:   '*If  a 

*Head  notes  by  Lucas,  P. 


person  carry  about  his  person  any 
volver  or  other  pistol,  dirk,  bowie-knife,  razor, 
sluDfr-shot,  billy,  metallic  or  other  false  knuckles, 
or  any  other  dangrerous  or  deadly  weapoD  of  like 
kind  or  character,  he  shall  be  srullty  of  a  misde- 
meanor, and  fined  not  less  than  twenty-five  nor 
more  than  two  hundred  dollars,  and  may,  at  the 
discretion  of  the  court,  be  confined  in  Jail  not 
less  than  one  nor  more  than  twelve  months;  and 
if  any  person  shall  sell  or  furnish  any  such 


NoTB.— ConatitutionaZttj/  of  laws  restricting  right  t) 

carry  weapons. 

In  Kentucky  it  Is  decided  that  any  restraint  on 
the  right  of  citizens  to  ''bear  arms  in  defense  of 
themselves  and  the  State^'  is  unconstitutional,  and 
this  right  is  violated  by  an  Act  to  prevent  carrying 
concealed  weapons  such  as  a  pocket  pistol,  dirk, 
large  knife  or  sword  in  a  cane.  Bliss  v.  Comu  2 
Litt.  60, 13  Am.  Dec.  251. 

This  decision  stands  alone  as  against  those  of 
every  other  State  in  which  the  question  has  been 
decided.  These  aU  decide  In  substance  that  a  stat- 
ute prohibiting  the  carrying  or  wearing  of  con- 
cealed weapons  euch  as  a  bowie-knife,  dirk,  dagger, 
Arkansas  tooth  pick,  sword  in  a  cane,  pistol,  etc., 
is  not  in  \iolation  of  the  constitutional  provisions 
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(which  vary  but  slightly  In  the  different  8trttee> 
guaranteeing  to  citizens  the  right  to  keep  and  bear 
arms  in  defense  of  themselves  and  of  the  starts. 
State  V.  tteid,  1  Ala.  612,  86  Am.  Dec.  41;  State  v. 
Buzzard,  4  Ark.  18;  Carroll  v.  State,  28  Ark.  99, 18 
Am.  Bop.  688;  Halle  v.  State,  88  Ark.  66i,  42  Am. 
Bep.  8;  Fife  v.  State,  81  Ark.  466,  25  Am.  Rep.  556; 
Aymette  v.  State,  2  Humph.  164;  Nunn  v.  State,  1 
Gu.  243;  State  v.  Mitchell,  3  Blackf.  229;  State  v. 
Chandler,  6  La.  Ann.  489,  62  Am.  Dec.  699;  State  v. 
Jumel,  13  La.  Ann.  399;  State  v.  Wilforth,  74  M.  . 
628,  41  Am.  Rep.  830;  State  v.  Speller.  86  N.  a  897; 
Wright  v.  Com.  77  Pa.  470;  Andrews  v.  State,  3 
Heisk.  165,  8  Am.  Rep.  8;  State  v.  Wilbum,  7  Baxt. 
67, 82  Am.  Rep.  651:  English  v.  State,  85  Tex.  472, 14 
Am.  Rep.  874. 
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weapon  as  I0  hereinbefore  mentioned  to  a  person 
whom  he  knows,  or  has  reason,  from  his  appear- 
anoe  or  otherwise,  to  beJIeve,  to  be  under  the  a^e 
of  twenty-one  years,  he  shall  be  punished  as 
hereinbefore  provided.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent  any 
person  from  keeping  or  carrying  about  his  dwell- 
ing-house or  premises  any  such  revolver  or  other 
pistol,  or  from  carrying  the  same  from  the  place 
of  purchase  to  his  dwelling-house,  or  from  his 
dwelling-house  to  any  place  where  repairing  is 
done,  to  have  it  repaired,  and  back  again.  And 
if  upon  the  trial  of  an  indictment  for  carrying 
any  such  pistol,  dirk,  razor,  or  bowie-knife,  the 
defendant  shall  prove  to  the  satisfaction  of  the 
Jurythatheisa  quiet  and  peaceable  citizen,  of 
good  character  and  standing  in  the  community 
in  which  be  lives,  and  at  the  time  he  was  found 


with  such  pistol,  dirk,  rasor.  or  bowie-knife,  as 
charged  in  the  indi<;tment,  he  had  good  cause  to 
believe,  and  did  believe,  that  he  was  in  danger  of 
death  or  great  bodily  harm  at  the  hands  of  an- 
other person,  and  that  he  was  in  good  faith  car- 
rylDg  such  weapon  for  self-defense  and  for  no 
other  purpose,  the  Jury  shall  find  him  not  guilty.^* 
These  provisions  are  not  in  conflict  with  the  Con- 
stitution of  the  United  States,  nor  that  of  West 
Virginia. 

2«  Whenever  an  Act  of  the  lieg^talature 
caA  be  00  construed  as  to  avoid  conflict 
with  the  Constitution,  such  construction  will  be 
adopted  by  the  court-s. 

8.  This  section  requires  a  statutory  ac- 
quittal as  mandatory  in  favor  of  persons 
who  prove  good  character  and  standing  in  the 


The  constitutional  right  to  bear  arms  in  defense 
of  person  and  property  does  not  prohibit  the  Leg- 
islature from  making  police  regulations  for  the 
good  of  society  as  to  the  manner  in  which  such 
arms  shall  be  borne.    Carroll  v.  State,  supra. 

Thus  it  may  prohibit  carrying  an  army  or  navy 
pistol  elsewhere  than  In  public  except  uncovered 
and  in  the  hand.    Haile  v.  State,  supra. 

Or  may  prohibit  any  person  from  carrying  an 
^'army  pistol"  except  openly  in  his  hands.  State  v. 
Wilburn,  supra. 

The  constitutional  right  to  keep  and  bear  arms 
does  not  apply  to  dirks,  bowie-knives,  and  other 
such  weapons.    English  v.  State,  supra. 

But  in  Georgia  it  is  held,  in  conflict  with  the 
great  weight  of  authority,  that  a  statute  against 
carrying  weapons  is  valid  only  as  to  concealed 
weapons,  and  therefore  that  a  prohibition  against 
carrying  bowie-knives,  dirks,  etc,,  is  not  valid  as  to 
pennons  by  whom  they  are  carried  openly.  Nunn 
v.  State,  supra. 

The  doctrine  most  generally  accepted  is  illus- 
trated by  a  decision  that  a  statute  which  prohibits 
citizens  ''either  publicly  or  privately  to  carry  a 
dirk,  sword,  cane,  Spanish  stilletto,  belt  or  pocket 
pistol  or  revolver"  is  valid  under  a  constitutional 
provision  giving  citizens  the  right  to  bear  arms  for 
their  common  defense  except  as  to  the  revolver, 
and  is  valid  as  to  that  except  so  far  as  it  includes 
weapons  adapted  to  the  equipment  of  a  soldier. 
Andrews  v.  State,  supra. 

So  an  act  prohibiting  the  carrying  of  ^'any  pistol 
of  any  kind  whatever  or  any  dirk,  butcher  or 
bowie-knife  or  sword  or  spear  in  a  cane,  brass  or 
metal  knucks  or  razor  as  a  weapon"  is  not  in  vio- 
lation of  a  constitutional  right  *to  keep  and  bear 
arms  for  the  common  defense;"  the  "pistol"  pro- 
hibited does  not  include  such  Are  arms  as  are  used 
as  weapons  of  war  and  are  useful  and  necessary 
for  the  common  defense.    Fife  v.  State,  supra. 

But  to  prohibit  carrying  fwar  weapons  except 
upon  one^s  own  premises,  or  when  on  a  Journey 
traveling  through  the  country  with  baggage,  or 
when  acting  in  aid  of  an  officer,  is  an  unwarranted 
restriction  upon  the  constitutional  right  of  citizens 
to  keep  and  bear  arms  for  the  defense  of  them- 
selves and  of  the  State.  Watson  v.  State,  83  Ark. 
557. 

A  large  army  size  six  shooter  revolving  pistol  is 
an  army  weapon  within  this  rule.    Ibid. 

A  statute  against  carrying  any  deadly  weapon  to 
any  court  of  justice  or  any  election  ground  or  pre- 
cinct or  any  place  of  public  worship  or  any  other 
public  gathering  except  militia  muster  grounds 
does  not  violate  a  constitutional  right  to  keep  and 
bear  arms,  especially  where  express  power  is  given 
**to  prescribe  the  manner  In  which  arms  may  be 
borne."    Hill  v.  State,  53  Ga.  472. 

A  statute  making  it  murder  to  commit  a  homi- 
cide with  a  bowie-knife  or  dagger  under  circum- 
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stances  which  would  otherwise  constitute  man- 
slaughter is  not  a  violation  of  the  constitutional 
right  to  keep  and  bear  arms  in  lawful  defense. 
Cockrum  v.  State,  24  Tex.  804. 

An  Act  requiring  a  license  for  a  free  person  of 
color  before  he  can  carry  or  keep  any  gun,  pistol, 
sword  or  bowie-knlfe  was  held  during  the  period 
of  slavery  and  before  the  last  three  amendments 
to  the  Constitution  of  the  United  States  not  to  be 
a  violation  of  a  constitutional  provision  giving 
citizens  the  right  to  bear  arms  for  defense  of  the 
State.    State  v.  Newsom,  27  N.  C.  250. 

Under  Cal.  Const.,  art.  11,  §  11,  empowering  cities 
to  make  local  police  regulations  not  in  conflict  with 
general  laws,  an  ordinance  forbidding  the  carry- 
ing of  concealed  weapons,  providing  for  proper 
exceptions,  is  not  invalid,  when  there  is  no  general 
law  on  the  subject.    Re  Cheney,  90  Cal.  617. 

A  text-writer,  following  the  views  of  some  of 
the  state  courts  in  very  early  decisions,  says  tliat 
the  Second  Amendment  of  the  United  States  Con- 
stitution guaranteeing  the  right  of  the  people  to 
keep  and  bear  arms  ''seems  to  be  of  a  nature  to 
bind  both  the  state  and  national  Legislatures,  and 
doubtless  it  does."    Bishop,  Stat.  Crimes,  S  792. 

But  the  Supreme  Court  of  the  United  States  has 
twice  expressly  decided  that  this  Second  Amend- 
ment to  the  Constitution  of  the  United  States  Is  a 
limitation  only  upon  the  power  of  Congress  and 
the  national  government,  and  not  upon  that  of 
the  states.  Presser  v.  Dlinols,  1  Id  U.  S.  262, 20  L.  ed. 
615:  United  States  v.  Cruikshank,  92  U.  S.  542,  S3  L. 
ed.588. 

The  same  court  has  said  further,  '^that  the  first 
ten  articles  of  amendment  were  not  intended  to 
limit  the  powers  of  the  state  government  in  re- 
spect to  their  own  people,  but  to  operate  on  the 
national  government  alone,  was  decided  more 
than  a  half  century  ago,  and  that  decision  has  been 
steadily  adhered  to  since."  Ex  parte  Spies,  123  U. 
S.  181,  81  L.  ed.  80,  citing  Barron  v.  Baltimore,  32 
U.  S.  7  Pet.  243, 8L.  ed.  672, 674;  Livingston  v.  Moore, 
82  U.  S.  7  Pet.  469,  563, 8  L.  ed.  751,  781;  Fox  v.  Ohio, 
46  U.  S.  5  How.  410,  484,  12  L.  ed.  213,  223;  Smith  v. 
Maryland,  50  U.  8. 18  How.  71,  76.  15  L.  ed.  289, 271; 
Withers  V.  Buckley,  61  U.  8.  20  How.  84, 91, 16  L.  ed. 
816,  819;  Pervear  v.  Com.  72  U.  8.  5  Wall.  475,  479, 18 
L.  ed.  608,  609;  Twltchell  v.  Com.  74  U.  S.  7  Wall. 
821,  325, 19  L.  ed.  223, 224;  The  Justices  v.  Murray,  76 
U.  S.  9  Wall.  274,  278,  19  L.  ed.  658,  660;  Bdwards  v. 
Elliott,  88  U.  S.  21  WaU.  582,  557,  22  L.  ed.  487,  492; 
Walker  v.  Sauvlnet,  92  U.  S.  90,  28  L.  ed.  678;  United 
States  V.  Cruikshank,  supra;  Pearson  v.  Yewdall, 
95  U.  8.  294,  296, 24  L.  ed.  486,  437;  Davidson  v.  New 
Orleans,  96  U.  8.  97, 101.  24  L.  ed.  616,  618;  Kelly  v. 
Pittsburgh,  104  U.  S.  79,  26  L.  ed.  668;  Presser  v.  Il- 
linois. 116  U.  8.  252.  265,  29  L.  ed.  615,  619. 

The  question  therefore,  so  far  as  it  conoerns 
state  laws,  is  to  be  decided  with  reference  to  the 
State  Constitution  alone.  B.  A.  R. 
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oommunlty,  and  that  they  were  in  good  faith 
armed  only  for  self-defense;  but.  though  not 
mandatory  as  to  persons  who  fail  to  prove  such 
Kood  character,  it  nevertheless  does  not  in  terms 
deprive  them  of  any  right  or  guaranty  to  which 
they  may  be  entitled  under  the  Constitution,  nor 
should  such  deprivation  be  constructively  im- 
plied. 

4.   A  mere  indefinite  threat  of  violencet 

the  nature  and  extent  of  which  is  not  given  in 
evidence,  unaccompanied  by  any  act  or  conduct 
on  the  part  of  the  party  making  such  threat 
evincing  a  design  to  do  violence  to  the  prisoner, 
will  not  Justify  the  carrying  of  a  pistol,  under 
section  7,  chap.  148,  of  tbe  Ck>de. 

(November  21, 1891.) 

ERROR  to  the  Circuit  Court  for  Boone 
County  to  review  a  judgment  convicting 
defendant  of  violating  the  statute  against  car- 
rying concealed  weapons.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  E.  Chilton,  for  plaintiff  in  error: 

The  statute,  if  pursued  to  the  extent  it  has 
been  in  this  case,  deprives  the  citizen  of  his 
right  to  obtain  * 'safety,"  and  is  in  violation  of 
our  Bill  of  Rights,  art.  8,  §  1. 

Cooley,  Const.  Law,  427;  Bishop,  Stat. 
Crimes,  §g  792,  793;  Bliss  v.  C<m,  2  Litt.  90, 
18  Am.  Dec.  251;  State  v.  Reid,  1  Ala.  612,  35 
Am.  Dec.  44;  iStockdale  v.  State,  32  Ga.  226; 
StaU  V.  Buzzard,  4  Ark.  18;  Andrews  v.  State, 
Q  Heisk.  165,  8  Am.  Rep.  8;  Ely  v.  Thomp»<m, 
8  A.  K.  Marsh.  72. 

The  defendant  proved  everything  required 
by  the  statute  to  compel  the  court  to  acquit 
bim  except  that  he  was  "a  quiet  and  peaceable 
citizen,  of  good  character  and  standing  in  the 
community  in  which  he  lives." 

Hate  V.  Barnett,  84  W.  Va.  74, 

The  State  cannot  enforce  a  penal  statute 
which  gives  a  right  of  defense  thereto  to  one 
class  of  citizens  which  it  does  not  give  to  an- 
other class. 

U.  S.  Const,  art.  14.  §  1;  Bill  of  Rights,  art. 
3,  ^  1. 

This  statute,  so  far  as  it  requires  a  defend- 
ant to  prove  *'bi8good  character,  etc.,"  as  an 
element  of  defense,  violates  both  of  the  above 
constitutional  guaranties. 

State  V.  GoodwiU,  6  L.  R.  A.  621,  88  W.  Va. 
185. 

The  State  cannot  under  the  police  power 
shield  from  a  penal  statute  a  man  of  good  re- 
pute and  punish  the  man  of  bad  repute  any 
more  than  it  can  shield  Bill  Jones  by  name 
because  he  is  of  good  repute  and  attach  the 
penalty  to  eveiyone  else. 

Urns  V.  Wehfj,  8  Me.' 828. 

To  be  the  '*law  of  the  land"  and  to  guaran- 
tee to  all  the  **equal  protection  of  tbe  laws,"  a 
statute  must  deal  alike  with  the  strong  and  the 
weak,  the  old  and  the  young,  (except  as  to 
those  under  disability),  the  intelligent  and  the 
ignorant,  the  large  and  the  small,  the  believer 
and  the  disbeliever,  the  man  of  good  repute 
and  the  man  of  bad  repute.  And  any  distinc- 
tion which  makes  the  doing  of  an  act  an  of- 
fense as  to  one  man,  and  not  an  oflfense  as  to 
another,  similarly  situated,  is  unreasonable  and 
void. 

Brown  v.  Hay%coad,  4  Heisk.  357;  Ho  Ah 
Kow  V.  JSvnan,  5  Sawy.  552;  Shrevej)ort  v. 
14  L.  R.  A. 


Let>f/,  26  La.  Ann.  671,  21  Am.  Rep.  SSS;Kuhn 
V.  Detroit,  14  West.  Rep.  478.  70  Mich.  584; 
Holden  v.  James,  11  Mass.  896,  6  Am.  Dec. 
174;  BaU  v.  Conroe,  13  Wis.  238;  Wall^f  v. 
Kennedy,  2  Yerg.  554,  24  Am.  Dec.  518;  Bank 
of  State  V.  Cooper,  2  Yerg.  599,  24  Am.  Dec. 
517.  And  see  the  exhaustive  notes  on  pp.  538, 
548;  State  v.  F.  C,  Coal  d  C.  Co.  6  L.  R.  A. 
859,  83  W.  Va.  188;  State  v.  OoodwUl,  6  L.  R 
A.  621,  88  W.  Va.  179. 

Mr.  Alfired  Caldwell,  AttyGen,,  for  tbe 
State: 

The  statute  does  not  stop  with  reauiring 
good  cause  for  tbe  belief,  but  it  distinctly  and 
expressly  requires  the  direct,  affirmative,  posi- 
tive belief  to  be  shown.  The  belief  is  not  that 
the  defendant  is  in  danger  of  a  rumpus,  beat- 
lug  or  row,  but  a  belief  of  danger  of  death  or 
great  bodily  harm.  The  belief  must  be  an 
honest,  bona  fide  one,  founded  upon  good 
cause,  and  it  must  be  of  danger  of  death  or 
great  bodily  harm. 

State  V.  Bamett,  84  W.  Va,  74. 

The  right  to  bear  arms  is  not  granted  by  the 
Federal  Constitution;  neither  is  It  in  any  way 
dependent  upon  that  instrument  for  its  exist- 
ence. The  Second  Amendment  to  tbe  Con- 
stitution of  the  United  States  means  no  more 
than  that  it  shall  not  be  infringed  by  Congre^ 
and  has  no  other  effect  than  to  restrict  the 
powers  of  the  national  government. 

United  States  y.  Cruikshank,  92  U.  S.  542, 

28  L.  ed.  588;  Presser  v.  Illinois,  116  U.  S.  265, 

29  L.  ed.  619;  SpieB  v.  Illinois,  123  U.  S.  181. 
31  L.  ed.  80:  Fife  v.  StaU.  81  Ark.  455.  25  Am. 
Rep.  566;  EUenheeker  v.  Plymouth  County,  134 
U.  S.  81,  33  L.  ed.  801. 

In  many  of  the  States,  statutes  against  carry- 
ing dangerous  weapons  have  been  held  to  be 
constitutional. 

StaU  V.  Sfidby,  7  West.  Rep.  139,  90  Mo. 
302;  StaU  V.  Wilbum,  7  Baxt.  57,  32  Am.  Rep. 
551;  Hill  V.  StaU,  63  Ga.  472;  Wright  v.  Com. 
77  Pa.  470;  Andrews  v.  StaU,  3  Heisk.  166,  8 
Am.  Rep.  8;  StaU  v.  SpelUr,  86  N.  C.  697;  2 
Wharton,  Crim.  Law,  8th  ed.  §  1557,  and 
other  cases  cited  in  the  not^. 

The  statutes  prohibiting  the  carrying  of 
weapons,  save  very  few,  contain  exceptions  to 
their  operation.  Such  exceptions  must  be  af- 
firmatively shown  to  exist  by  the  defendant, 
as  matter  of  defense. 

Wiley  V.  State,  52  Ind.  516;  Wharton,  Crim. 
Ev.  ^  128;  Wharton,  Crim.  Law,  8th  ed.  noU  9. 

The  law  under  consideration  in  that  part  of 
the  exception  relating  to  good  character  does 
not  infringe  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  or  anything  in  out  State 
Constitution. 

The  statute  is  an  exercise  of  police  power 
for  the  preservation  of  the  public  safety,  and 
in  tbe  construction  of  constitutional  limitations 
such  statutes  are,  as  a  rule,  impliedly  excepted 
from  the  operation  of  the  limitations. 

Mugler  v.  Kansas,  128  U.  S.  664.  81  L.  ed. 
211.- 

Police  regulations  always  operate  upon 
classes  of  people  in  one  sense,  and  yet  they  are 
constantly  sustained  by  the  courts  for  the  good 
of  society. 

Davis  V.  Beason,  188  U.  S.  888,  38  L.  ed. 
637. 

The  statute  is  not  arbitrary  or  special  and 
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does  not  deprive  any  person  of  the  equal  pro- 
tection of  the  law  as  guaranteed  by  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States. 

Missouri  Pae,  E,  Co,  v.  Maekey,  127  U.  8. 
209,  32  L.  ed.  109;  Powell  v.  Pennstflvania,  127 
U.  S.  678,  82  L.  ed.  258;  Minneapolis  dh  St,  L. 
B.  Co,  V.  Beekwith,  129  U.  8.  26,  82  L.  ed.  5K5; 
Dow  V.  Beidelmaji,  125  U.  8.  691,  81  L.  ed. 
844:  Leeper  v.  Texas,  189  U.  8.  462,  »5  L.  ed. 
225;  Eemmler^s  Case,  186  U.  8.  486,  84  L. 
ed.  519;  Caldwell  v.  7'exas,  187  U.  8.  692,  84 
L.  ed.  816;  Wurts  v.  Hoagland,  114  U.  8.  616. 
29  L.  ed.  282. 

LucaSf  P.,  delivered  the  opinion  of  the 
<M>urt: 

This  was  an  indictment  in  the  Circuit  Court 
of  Boone  County  under  section  7,  chap.  148,  of 
the  Code,  against  carrying  concealed  weapons. 
A  jury  was  waived,  and  the  case  submitted  to 
the  court,  which  upon  the  evidence  found  the 
defendant  guilty,  and  imposed  a  fine  of  $25, 
and  a  capias  pro  fine  was  issued.  The  evidence 
of  the  defense  was  as  follows:  "  The  defend- 
ant, Erastus  Workman,  to  maintain  the  issue 
on  his  part,  put  on  the  stand  one  Elsworth 
Workman,  who  stated  that  he  had  heard  one 
<}eorge  Ball  threaten  to  take  the  life  of  the  said 
defendant,  Erastus  Workman;  that  he  (the 
witness)  had  communicated  said  threats  to  the 
defendant,  Erastus  Workman;  that  the  general 
reputation  of  the  said  George  Ball  was  that  he 
was  a  dangerous  man,  and  that  he  (the  witness) 
considered  him  so;  that  he  (the  witness)  com- 
municated said  threats  to  the  defendant,  Eras- 
tus Workman,  prior  to  the  time  spoken  of  by 
the  witness  for  the  8tate.  Ester  A.  Ball,  an- 
other witness  for  the  defendant,  stated  that  she 
was  the  sister  of  the  defendant,  and  was  at  the 
time  of  the  finding  of  the  indictment  against 
the  said  defendant  the  wite  of  one  GleorgeBall; 
that  she  (the  witness)  had  heard  the  said  Ckorge 
Ball  threaten  to  take  the  life  of  the  defendant, 
Erastus  Workman,  repeatedly,  during  the  win- 
ter of  1888  and  lb89,  and  during  the  spring  of 
1889;  that  she  had  heard  said  threats,  and  com- 
municated them  to  the  said  defendant,  Erastus 
Workman,  before  the  time  spoken  of  by  the 
witness  for  the  State;  and  that  the  said  George 
Ball  was  a  very  dangerous  man.  The  defend- 
ant, Erastus  Workman,  testified  that  he  was 
informed  more  than  once  during  the  spring  of 
1689  that  one  George  Ball  had  threatened  to 
take  his  (the  defendant's)  life;  that  those  threats 
were  communicated  to  him,  the  said  defendant, 
before  be  ever  carried  a  pistol;  that  he  never 
carried  a  pistol  before  the  threats  were  made 
aj^ainst  him;  that  he  was  afraid  of  the  said 
George  Ball;  that  the  said  George  Ball  was  a 
dangerous  man;  and  that  he  carried  the  pistol 
for  no  other  purpose  than  to  defend  himself 
against  the  said  George  Ball." 

Without  going  into  the  evidence  on  the  part 
of  the  State  in  detail,  I  ma^  say  that  the  offense 
of  carrying  a  pistol  on  his  person  by  the  de- 
fendant was  fully  proved,  and  also  admitted 
bv  the  prisoner  himself  in  his  own  testimony. 
The  only  question  was  whether  the  evidence 
of  the  defendant  brought  him  wiihin  the  de- 
fense proposed  by  the  statute  itself,  -when  it 
declares  that  under  certain  circumstances  the 
jury  shall  find  the  prisoner  not  guilty,     it  is 

14  L.  R.  A. 


contended  in  the  very  able  brief  of  defendant's 
counsel  that  every  element  of  this  defense  was 
made  out,  except  that  the  defendant  failed  to 
prove  that  he  was  "  a  quiet  and  peaceable  citi- 
zen, of  good  character  and  standing  in  the 
community.''  It  is  argued  that  this  clause, 
viewed  as  a  proviso,  or  condition  precedent  to 
the  admission  of  evidence  which  otherwise 
would  establish  a  good  defense  under  the  stat- 
ute, is  in  violation  of  the  14th  article  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  "  no  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  Also,  that 
it.  is  in  derogation  of  article  8,  g  1,  of  our  Bill 
of  Rights,  which  guarantees  to  everyone  *'  the 
en  joy  men  L  of  life  and  liberty,  with  the  means 
of  acquiring  and  possessing  property,  and  of 
pursuing  and  obtaining  happiness  and  safety." 
If  the  circuit  court  had  put  such  a  coDStruction 
on  this  clause  of  the  statute  as  to  exclude  the 
other  exculpatory  testimony  because  good  char- 
acter and  standing  had  not  been  proved,  the 
?[uestion  here  raised  would  have  presented  itself 
or  our  decision.  But  the  circuit  court  has 
made  no  such  exclusion.  From  aught  that 
appears  in  the  record  the  circuit  court  excluded 
no  testimony  offered  by  the  prisoner,  and  gave 
to  that  adduced  all  the  weight  to  which  it  was 
entitled.  There  is  a  well-recognized  canon  uf 
construction  which  may  be  applied  to  the 
clause  in  question,  and  that  is  that  such  an  in- 
ten>i'etation,  where  possible,  should  be  given 
to  a  law  as  will  avoid  apparent  conflict  with 
the  Constitution.  In  other  words,  as  was  said 
by  this  court  in  Ofhurn  v.  8taley,  *•  whenever 
an  Act  of  the  Legislature  can  be  so  construed 
as  to  avoid  conflict  with  the  Constitution,  and 
give  it  force  of  law,  such  construction  will  be 
adopted  by  the  courts."  5  W.  Va.  85,  18  Am. 
Rep.  640.  The  clause  in  question,  as  well  as 
the  whole  Act,  might  be  so  construed,  by  the 
exercise  of  ingenuity  to  that  end,  as  to  dimin- 
ish materially  the  right  of  self-defense,  as 
guaranteed  by  the  Constitution,  not  only  to 
persons  of  good  repute,  but  also  to  those  of 
evil  reputation.  But  such  a  construction  will 
not  be  adopted  when  it  may  be  avoided.  The 
clause  which  we  are  now  considering  may  be 
construed  simply  as  a  rule  of  evidence  estab- 
lished by  the  Legislature  for  the  better  enforce- 
ment of  the  prohibitory  feature  of  the  Act. 
Without  it,  there  might  have  been  a  doubt 
whether  proof  of  character  could  be  introduced 
under  an  indictment  for  carrying  concealed 
weapons.  The  Legislature  has  removed  that 
doubt,  and  has,  moreover,  said,  in  effect,  that 
when  a  man  is  found  going  around  with  a  re- 
volver, razor,  billy,  or  brass  knuckles  upon  his 
person,  he  shall  be  presumed  to  be  a  burglar, 
duelist,  gambler,  thief,  or  other  criminal  of  the 
like  violent  and  dangerous  class;  but  when  he 
removes  this  presumption,  as  he  may  by  prov- 
ing that  he  is  a  quiet  and  peaceable  citizen,  of 
^ood.  character  and  standing  in  the  community 
in  which  he  lives,  and  further  proves  that  he 
was  so  armed  because  he  had  good  cause  to 
.  believe,  and  did  believe,  that  he  was  in  danger 
'  of  death  or  great  bodily  harm  at  the  hands  of 
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another  person,  and  that  he  was,  in  good  faith, 
carrying  such  weapons  in  self-defense,  and  for 
no  other  purpose,  the  jury  shall  find  him  not 
guilty.  If  the  statute  had  gone  on  to  provide 
tbat  m  case  of  not  proving  good  standing,  etc., 
the  jury  should  find  the  prisoner  guilty,  there 
would  have  been  more  doubt  about  the  consti- 
tutional question;  but  the  law  does  not  say  so, 
and,  so  far  as  this  Act  goes,  the  prisoner  who 
fails  to  prove  his  good  reputation  is  left  in  the 
hands  of  the  jury,  under  full  protection  of  the 
common  law  and  the  Constitution.  In  other 
words,  a  statutory  acquittal  is  mandatory  in 
favor  of  persons  who  prove  ^ood  character, 
and  that  they  were  in  good  faith  armed  only 
for  self-defense;  but,  though  not  mandatory  as 
to  persons  who  fail  to  prove  such  good  char- 
acter, it  nevertheless  does  not  in  terms  deprive 
them  of  any  right  or  guaranty  to  which  they 
may  be  entitlea  under  the  Constitution,  nor 
should  such  deprivation  be  constructively  im- 
plied. The  presumption  which  the  law  estab- 
lishes, that  every  man  who  goes  armed  in  the 
midst  of  a  peaceable  community  is  of  vile 
character,  and  a  criminal,  is  in  consonance 
with  the  common  law,  and  is  a  peifectly  just 
and  proper  presumption,  and  one  which  ought 
to  prevail  in  every  community  which  aspires 
to  be  called  civilized.  Neither  would  there  be 
any  constitutional  objection  to  enacting  that 
any  person  who  proves  good  character  should 
be  acquitted  by  the  jury  upon  lighter  evidence 
as  to  his  good  faith  iu  his  plei  of  self  defense 
than  should  a  person  who  tacitly  admits  him- 
self to  be  of  evil  fame  by  failing  to  introduce 
evidence  to  the  contrary.  This  is  a  discrimina- 
tion, it  is  true,  between  classes,  but  it  is  only 
a  discrimination  in  favor  of  the  virtuous  class 
against  the  dangerous  and  vicious. 

But  it  is  argued  that  even  if  the  clause  just 
considered  be  not  unconstitutional,  or  be  not 
involved  in  the  present  case,  yet  the  whole  Act 
is  in  dero^tion  of  the  Second  Amendment  to« 
the  Constitution  of  the  United  States,  which 
provides  that  **a  well-regulated  militia  being 
necessary  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. "  Supposing  this  to  be  a  re- 
striction upon  legislation  by  the  several  states, 
as  well  as  by  the  Coneress,  (a  question  upon 
which  authorities  differ,)  we  may  still  conclude 
that  by  law  to  regulate  a  conceded  right  is  not 
necessarily  to  infringe  the  same.  Thus,  a  pro- 
hibition against  passmg  any  law  abridging  the 
freedom  of  speech  or  of  the  press  would  scarcely 
be  so  construed  as  to  prohibit  all  statutes  defin- 
ing and  punishing  slander  or  criminal  libel; 
and  the  inhibition  against  passing  any  law  re- 
stricting the  free  exercise  of  religion  would  not 
prevent  the  passage  of  an  Act  prohibiting  im- 
morality when  practiced  as  a  religious  tenet. 
FmU  Corporation  oj  Church  of  Je^us  Christ  v. 
United  States,  136  U.  S.  3,  49,  67,  34  L.  ed. 
481 .  493,  499. 

The  Second  Amendment  of  our  Federal 
Constitution  should  be  construed  with  refer- 
ence to  the  provisions  of  the  common  law  upon 
this  subject  as  they  then  existed,  and  in  con- 
Honance  with  the  reason  and  spirit  of  the 
amendment  itself,  as  defined  in  what  may  be 
caUed  its  "preamble."  As  early  as  the  second 
year  of  Edward  III. ,  a  statute  was  passed  pro- 
hibiting all  persons,  whatever  their  condition, 
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*'to  go  or  ride  armed  by  ni^bt  or  by  day," 
And  so  also  at  common  law  the  "'going  around 
with  unusual  and  dangerous  weapons  to  the 
terror  of  the  people"  was  a  criminal  offenae. 
Bishop.  Stat.  Crimes,  §  784;  StaU  v.  Huniky, 
25  N.  C.  418, 40  Am.  Dec.  416;  State  v.  Roien, 
86  N.  C.  701.  The  keeping  and  bearing  of 
arms,  therefore,  which  at  the  date  of  the 
amendment  was  intended  to  be  protected  as  a 
popular  right,  was  not  such  as  the  common 
law  condemned,  but  was  such  a  keeping  and 
bearing  as  the  public  liberty  and  its  preserva- 
tion commended  as  lawful,  and  worthy  of  pro- 
tection. So,  also,  in  regard  to  the  kind  of 
arms  referred  to  in  the  amendment,  it  must 
be  held  to  refer  to  the  weapons  of  warfare  to 
be  used  by  the  militia,  such  as  swords,  guns, 
rifles,  and  muskets. — arms  to  be  used  in  defend- 
ing the  state  and  civil  liberty,— and  not  to  pis- 
tol, bowie-knives,  brass  knuckles,  billies,  and 
such  other  weapons  as  are  usually  employed  in 
brawls,  street  fisrhts,  duels,  ana  affrays,  and 
are  only  habitually  carried  by  bullies,  black- 
guards,* and  desperadoes,  to  the  terror  of  the 
community  and  the  injury  of  the  State.  Bish- 
op, Stat.  Crimes,  §  792. 

Although  this  question  of  constitutionality 
has  never  been  expressly  passed  upon  by  this 
court,  or  the  Court  of  Appeals  of  Virginia  be- 
fore the  separation,  yet  both  courts  have  ad- 
ministered the  law,  and  consequently,  by  im- 
plication at  least,  affirmed  its  constitutionality. 
So  far  as  I  have  been  able  to  ascertain,  the 
court  of  appeals  of  but  one  State  of  the  Union 
has  unqualifiedly  held  such  laws  unconstitu- 
tional, and  in  that  State  the  decision  was  based 
upon  the  peculiar  language  of  the  State  Con- 
stitution. The  same  court  has  also  held  that 
**if  a  man  feel  sure  that  his  life  is  in  continual 
danger,  and  that  to  take  the  life  of  his  menac- 
ing enemy  is  his  oijly  security,  he  may  kill 
that  enemy  whenever  and  wherever  he  gives 
him  a  chance,  and  there  is  no  sign  of  relenting." 
Garico  v.  Coin.  7  Bush,  124.  It  would  thus 
seem  that  the  State  cannot  constitutionally  pro- 
hibit the  carrying  of  deadly  weapons;  and, 
secondly,  that  upou  a  mere  threat  to  kill,  made 
by  your  enemy,  you  may  hunt  him  down,  and, 
without  wailing  for  any  hostile  demonstration 
on  his  part,  may  take  his  life.  We  have  but 
to  put  these  two  alleged  principles  of  law  to- 
gether, in  order  to  destroy  that  security  of  life 
and  that  social  order  which  are  absolutely  es- 
sential to  civilization.  In  the  State  where  they 
have  been  announced,  a  prolific  harvest  of  mur- 
ders, street  fights,  and  family  feuds  has  been 
their  natural  fruition,  to  the  degradation  and 
terror  of  society,  and  the  abasiement  of  justice 
and  civil  order.  In  this  State,  just  the  reverse 
has  been  held  as  to  both  the  principles  alluded 
to.  Cain's  Case,  20  W.  Va.  679;  State  v. 
Erans,  88  W.  Va.  418. 

In  StaU  V.  Barnett,  84  W.  Va.  74,  it  was 
held  that  ''a  mere  conditional  threat  of  vio- 
lence by  one  person  towards  another,  unaccom- 
panied by  any  act  or  conduct  on  the  part  of 
the  party  making  such  threat  evincing  a  design 
to  do  violence  to  the  other  person,  will  liot 
justify  the  carrying  of  a  revolver,  under  sec- 
tion 7.  chap.  148,  Code  1887."  In  the  opinion 
of  the  court  in  the  same  case,  it  is  further  said : 
"A  mere  threat,  standing  isolated  and  alone, 
while  admissible  in  defense  as  an  item  of  evi 
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dcDce,  does  not  establish  sufficient  ground  for 
the  defendant  to  fear  death  or  barm,  especially 
a  conditional  or  idle  threat,  wholly  unattended 
by  any  act  or  conduct  of  the  threatener,  mani- 
festing a  design  to  do  the  defendant  harm,  or 
carry  the  threat  into] execution,  within  the  true 
meaning  of  section  7,  chap.  148,  Code  1887. 
If  such  were  the  ruling  of  the  courts,  it  would 
largely  rob  this  useful  statute  of  the  beneficial 
effect  it  was  intended  to  accomplish  in  the  pres- 
ervation of  life  and  the  public  peace.  We 
cannot  reverse  the  finding  and  judgment  of  the 
court  below,  unless  it  plainly  appear  that  the 
finding  is  erroneous.  Something,  too,  must  be 
accorded  to  the  opinion  of  the  judge  who  saw 
the  witnesses  face  to  face  and  could,  better 
than  we  can,  judge  of  their  credibility.  Dud- 
feys  V.  Dvdleps,  '6  Leigh,  436:  MiteJieM  v.  Bar- 
a'tta.  17  Gratt.  452.  But,  admitting  all  that 
the  defendant's  presentation  of  the  case  tends 
to  show,  it  shows  an  insufficient  defense." 
This  language  is  exactly  applicable  to  the  pres- 
ent case,  which  is  not  as  strong  a  one  in  favor 
of  the   prisoner  as  was  the  Ca^e  of  Barneti. 


Where  nothing  further  appears  in  evidence  for 
the  defense  than  a  mere  threat  of  violence 
which  has  been  communicated  to  the  prisoner, 
I  doubt  whether  it  ought  in  any  case  to  be  con- 
sidered sufficient  to  compel  an  acquittal  under 
the  statute,  especially  where  sufficient  length 
of  time  has  elapsed  to  have  enabled  the  prisoner 
to  seek  the  protection  of  the  law,  as  prescribed 
in  chapter  153  of  the  Code,  by  having  his  ad- 
versary arrested  and  bound  over.  If  he  has 
neglected  this  precaution  and  safeguard  pro- 
vided by  law,  I  doubted  whether  this  fact 
ought  not  of  itself  to  be  considered  such  an 
impugnment  of  his  '*good  faith"  as  to  render 
it  improper  to  acquit.  In  cases  where  there 
are  aggravating  circumstances  the  full  penalty 
of  the  law  should  be  inflicted,  while  a  lighter 
penalty  should  he  imposed  if  there  are  circum- 
stances of  a  mitigating  character.  In  the  pres- 
ent case  the  penalty  imposed  was  the  least 
which  the  statute  prescribes. 

The  judgment  of  the   Circuit    Couri  is  af- 
firmed. 
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Sureties  on  the  bail  bond  of  an  indicted 
person  who  has  fled  into  another  State 
may  follow  and  arrest  him  there,  either  in 
person  or  by  agent,  and  the  fact  that  tho  bond 
has  been  conditionally  forfeited  and  a  scire  facias 
issued  is  immaterial. 


(December  8, 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Cherokee  County 
convicting  them  of  murder.     Reversed. 

j  Statement  by  Shepherd,  J.: 
j  The  defendants  were  charged  with  the  mur- 
i  der  of  Marion  Cole,  in  the  County  of  Chero- 
j  kee,  in  July,  1891.  It  appeared  in  evidence 
i  thi^the  deceased  was  indicted  for  violation  of 
I  theTJnited  States  Revenue  Laws  in  the  Circuit 
I  Court  of  the  United  States  for  the  Eastern 


Note.— Kiaftt  of  imreties  on  hail  bond  to  pursue  their 
tyrlncipalinto  another  State  for  tlie  purpose  of  or- 
rentina  him. 

The  authorities  on  this  subject  do  not  appear  to 
be  numerous,  but  so  far  as  they  go  tbey  seem  to 
fully  sustain  the  opinion  of  the  court  in  the  princi- 
pal case. 

In  addition  to  the  authorities  there  cited,  it  has 
been  held  that  a  person  who  had  become  bail  in 
Vermont  raiflrht  pursue  and  take  his  principal  in 
Massachusetts,  ('om.  v.  Brickett,  8  Pick.  188.  See 
also  Pease  v.  Burt,  3  Day,  485. 

In  Harp  v.  Oserood,  2  Hill,  218,  a  surety  residing 
in  New  York  arrestei  in  Virginia  the  principal, 
who  had  i^one  to  the  latter  State,  apparently  with- 
out question. 

In  Johnson  v.  Tompkins,  Baldw.  678,  the  court 
compared  the  right  of  a  master  to  pursue  his  slave 
into  another  State  and  reclaim  him  there  to  the 
right  of  a  bail  to  pursue  his  principal  into  another 
State,  arrest,  and  bring  him  back,  seeming  to  take 
it  for  granted  that  the  latter  right  was  unquestion- 
able. 

So  the  bail  of  defendant  in  a  bastardy  proceed- 
ing may  after  Judgment  take  his  principal  in  any 
county,  State,  or  Territory.  Turner  v.  Wilson,  48 
lud.  581. 

The  rights  of  the  surety  are  equal  in  criminal 
and  in  civil  cases.    Harp  v.  Osgood,  2  Hill,  216. 

The  authority  arises  more  from  the  contract  than 
from  the  law,  and,  as  between  the  parties,  neither 
the  jurisdiction  of  the  court  nor  of  the  State  oon- 
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trols  and  the  bail  may  take  the  principal  in  an- 
other Jurisdiction  or  another  State  on  the  ground 
that  a  valid  contract  made  in  one  State  is  enforce- 
able in  another  according  to  the  law  there.  War- 
then  V.  Prescott,  5  New  Eug.  Rep.  366,  60  Vt.  68. 

The  principal  may  be  arrested  if  he  comes  into 
the  State  for  the  purpose  of  attending  court. 
Broome  v.  Hurst,  4  Yeates,  128. 

it  has  been  said  that  the  bail  has  his  principal 
always  on  the  string,  and  though  it  extends  to  the 
rem(»tcst  corner  of  the  earth  he  may  pull  it  when 
be  pleases.    Huggles  v.  Corey,  3  Conn.  421. 

But  there  is  a  strong  intimation  that  the  ball 
cannot  exercise  his  rights  outside  of  the  Jurisdic- 
tion of  the  sovereign  ruling  where  the  rights  of  the 
parties  arose.  Heese  v.  United  States,  76  U.  S.  9 
WaI1.13,19L.ed.54L 

Bail  who  have  suflTered  their  principal  to  go  into 
another  State,  where  he  has  been  put  under  arrest 
for  the  purpose  of  being  tried  by  a  court-martial, 
cannot  take  him  out  of  that  State  until  after  the 
sentence  imposed  on  him  by  that  court  has  been 
executed.    United  States  v.  Bishop,  3  Yeates,  87. 

The  discharge  In  bankruptcy  of  the  principal 
under  the  laws  of  the  Stat«  in  which  he  Is  found 
will  prevent  his  arrest  by  bis  ball  coming  from  an- 
other State  upon  a  debt  due  before  the  discbarge ; 
at  least  where  both  debtor  and  creditor  are  citissens 
of  the  State  where  the  discharge  was  obtained  and 
the  debt  was  contracted  there.  Com.  v.  Blddle,  1 
Serg.  &  R.  811.  H.  P.  F. 
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District  of  Tencessee,  and  had  given  a  bond, 
with  the  usual  condition  in  such  c^se,  with  one 
of  the  defendants  as  surety  thereto,  lo  make 
his  personal  appearance  before  said  court  in 
Knoxville,  Tenn.,  at  the  time  mentioned  there- 
in. He  failed  to  appear,  and  thereupon  it  was 
considered  by  the  court  that  said  deceased  and 
his  sureties  forfeit  and  pay  to  the  United  States 
the  sum  of  $1,000,  according  to  the  tenor  of 
their  bond,  unless  they  appearand  show  cause 
to  the  contrary;  and  it  was  ordered  that  a  scire 
facias  issue.  There  was  much  evidence  upon 
the  trial  in  the  court  Mow,  but  it  is  not  neces- 
sary to  the  understanding  of  the  opinion  of 
this  court  to  report  it.  a 

The  prisoners  asked  the  court  to  charge  the 
jury  as  follows:  **(!)  That  if  Lingerfelt. 
while  acting  under  the  belief  that  he  had  the 
right  to  arrest  the  deceased,  went  to  the  field 
of  the  deceased,  and  notified  him  that  he  liad 
come  for  the  purpose  of  arresting  him,  and  the 
deceased  made  a  violent  attack  on  him  with  a 
hoe,  which  was  a  deadly  weapon,  and  the 
assault  was  so  violent  that  prisoner  believed 
that  he  was  in  imminent  danger  of  losing  his 
life  or  suffering  great  bodily  harm,  the  right  of 
self-preservation  asserted  itself,  and  he  had  the 
right  to  shoot  the  deceased.  (2)  If  he  went  to 
the  deceased,  and  told  him  he  had  come  to 
arrest  him,  as  the  agent  of  his  bonbsmen,  the 
deceased  had  no  light  to  slay  the  defendant, 
no  demonstration  to  coerce  the  deceased  having 
been  made  by  the  defendant;  and  if  the  jury 
should  find  that  deceased  inu(ic  a  deadly  assault 
with  a  hoe,  the  defendant  had  a  right  to  shoot 
him  to  save  his  own  life  or  prevent  great 
bodily  harm.  (3)  That  Swanson  was  one  of 
the  bail  of  the  deceased,  and  had  a  right  to 
pursue  him  into  this  State  and  capture  him, 
and  that  that  right  continued  until  final  judg- 
ment was  rendered  against  him,  and  that*he 
and  his  co-surety  had  the  right  lo  appoint 
Lingerfelt  as  their  agent  to  capture  or  aid  in 
capturing  the  deceased.  (4)  That  defendants 
had  the  right  to  use  so  much  force  as  was 
necessary  to  capture  deceased,  and,  if  the  jury 
find  that  Lingerfelt  used  no  more  force  than 
was  necessary  to  repel  the  assault  made  upon 
him  by  the  deceased  with  the  hoe,  the  defend- 
ants would  not  be  guilty.  (5)  That  Swanson, 
not  being  present,  was  not  guilty.  (6)  That  if 
the  jury  find  that  defendants  attempted  to  ar- 
rest deceased  under  a  belief  that  they  had  au 
thority  to  do  so  as  bdl,  and  in  making  the 
arrest  the  deceased  attempted  to  kill  Linger- 
felt, and  Lingerfelt,  to  save  his  own  life,  or 
prevent  great  bodily  harm  to  himself,  shot  and 
killed  the  deceased,  there  was  no  malice,  and 
they  should  find  the  defendants  not  guilty. 
(7)  That  Lingerfelt  had  a  right  to  make  the 
arrest,  and  was  clothed  with  the  same  power  for 
doing  so  as  an  officer.  That  he  had  a  right  to 
arrest  him,  peaceably  if  he  could,  and  forcibly 
if  he  must;  and  if,  in  making  the  arrest,  he 
used  no  more  force  than  was  necessary  to  do 
so,  he  was  not  guilty."  His  honor  refused  to 
give  the  said  instructions  to  the  jury,  and  the 
prisoners  excepted.  His  honor  then  charged 
the  jury  as  follows:  '*  (1)  That  there  was  no 
evidence  in  the  case  to  show  that  the  prisoners 
had  authority  or  the  right  to  irrest  the  de- 
ceased. (2)  That  if  Lingerfelt  undertook  to 
arrest  the  deceased,  the  deceased  had  the  right 
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to  resist  to  the  extent  necessary  to  protect  him- 
self from  such  arrest;  and  if  the  deceased  re- 
sisted, using  no  more  force  than  was  necessary 
under  the  circumstances,  and  for  such  resist- 
ance was  shot  and  killed  by  Lingerfelt,  Linger- 
felt was  guilty  of  murder;  but  if  deceased  used 
more  force  than  was  necessary  under  the  cir- 
cumstances, and  said  prisoner  gave  back,  and 
was  followed  by  deceased,  and  had  reason  to 
believe  and  did  believe  that  deceased  was  about 
to  kill  him  or  do  him  great  bodily  harm,  and 
shot  and  killed  the  deceased  to  protect  himself, 
and  not  because  he  refused  to  submit  to  arrest, 
the  prisoner  was  guilty  of  manslaughter,  the 
jury  being  the  judges  of  the  reasonableness  of 
the  apprehension,  and  not  the  prisoner.  (3) 
That  if  Lingerfelt  undertook  or  approached 
deceased  to  arrest  him,  and  deceased,  to  avoid 
arrest,  fled,  and  the  said  prisoner,  under  these 
circumstances,  shot  and  killed  deceased,  he 
was  guiltv  of  murder.  (4)  That  if  the  prison- 
el's  combined  to  arrest  the  deceased,  and,  in 
pursuance  of  a  common  plan  to  arrest  him.  be 
was  killed  by  Lingerfelt,  and  the  prisoner 
Swanson  was  present  aiding  and  abetting- 
Lingerfelt  to  execute  their  common  purpose, 
Swanson  was  liable  in  the  same  manner  and  to 
the  same  extent  as  Lincerfelt.  (5)  That  if 
Lingerfelt  did  not  undertake  to  arrest  the  de- 
ceased, and  did  nothing  more  than  to  go  into 
the  field  to  him  and  tell  him  that  by  authority  of 
Swanson  and  the  other  surety  who  were  on  his 
bond  for  his  appearance  at  Knoxville,  Tennes- 
see, he  (Liiigerl^clt)  had  a  right  to  arrest  him; 
that  they  had  given  him  authority  to  arrest 
him,— ar.d  thereupon  the  deceased  assaulted 
him  wit  h  a  hoe,  and  prisoner  had  reason  to  be- 
lieve, and  did  believe,  that  the  deceased  was 
about  to  kill  him  or  do  him  great  bodily  harm, 
and  to  protect  himself  he  killed  the  deceased,, 
he  was  not  ffuilty,  and  Swanson  would  not  be 
guilty  of  any  offense."  The  prisoners  ex- 
cepted. There  was  a  verdict  of  guilty  as  to 
both  defendants,  and  they  appealed  from  the 
judgment  pronounced. 

The  prisoners' counsel  moved  fora  new  trial 
in  the  court  below  upon  the  following  grounds: 
"(1)  For  the  reason  that  the  court  misdirected 
the  jury  in  charging  them  that  the  record  of 
the  United  States  court  of  Tennessee  gave  the 
prisoners  no  authority  whatever  to  g'l  to  the 
deceased  and  attempt  to  arrest  him;  that  it  was 
no  more  authority  than  if  there  had  not  been  a 
word  or  figure  writt<?n  upon  it.  (2)  The  court 
erred  in  charging  the  jury  that,  in  any  view  of 
the  case,  if  Lingerfelt  was  guilty.  Swanson 
was  also  guilty;  there  being  no  evidence  that 
Swanson  was  present,  or  in  such  position  as  to 
give  aid  and  assistance  to  Lingerfelt  at  the 
time  of  the  killing  of  the  deceased.  (8)  That 
the  court  erred  in  charging  the  jury  that  the 
purpose  of  the  prisoners  to  arrest  the  deceased 
was  unlawful,  there  being  evidence  tending  ta 
show  that  their  purpose  was  lawful,  and  that 
they  had  a  right  to  make  the  arrest.  (4)  That 
the  court  erred  in  not  giving  the  special  in- 
structions asked  for  by  the  prisoners."  The 
motion  for  new  trial  was  overruled.  The  court 
arrayed  the  evidence  applicable  to  the  severaT 
instructions  upon  the  law  given  to  the  jury,, 
directing  their  attention  to  all  the  evidence  id 
behalf  of  the  prisoners  as  well  as  to  that  in  be- 
half of  the  State. 
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Afessrs,  W.  W«  Jones  and  Ben  Poeey, 

for  appellants: 

The  Statutes  of  Nortb  Carolina  and  Tennes- 
see authorized  the  arrest  of  the  principal  at 
any  time  before  final  Judgment  against  the 
sureties. 

See  N.  C.  Code  Civ.  Proc,  pars.  801, 1230; 
Tenn.  Code,  1884,  pars.  6010-6014. 

In  a  criminal  case  the  forfeiture  of  a  recog- 
nizance does  not  discharge  the  defendaot  nor 
relieve  him  from  punishment,  there  being  a 
difference  in  that  particular  from  a  forfeiture 
in  a  civil  case. 

Ex  parte  Milbum,  84  U.  8.  9  Pet.  704,  9  L. 
ed.  280;  Beese  v.  United  States,  76  U.  8.  9 
Wall.  IS.  19  L.  ed.  641;  Taylor  v.  Taintor,  88 
U.  S.  16  Wall.  866,  21  L.  ed.  287. 

The  sureties  had  a  right  to  pursue  and  re- 
arrest the  principal  in  any  part  of  the  United 
States,  and  they  had  a  right  to  deputize  the 
defendant,  Lingerfelt,  as  their  agent  to  aid 
them  in  making  the  arrest. 

See  Niodlls  v.  TngerMil,  7  Johns.  152;  Taylor 
V.  Tain  tor,  83  U.  8.  16  Wall.  871,  21  L.  ed. 
290;  Wharton,  Crim.  Proc.  par.  62;  State  v. 
Mahon,  8  Harr.  (Del.)  568. 

This  right  is  in  the  nature  of  subrogation, 
and  the  government  will  lend  its  aid  to  the 
sureties  and  their  agents  in  every  proper  way 
by  process  and  without  process  to  seize  the  per- 
son of  their  principal  and  compel  his  appear- 
ance 

United  States  v.  Ryder,  110  U.  S.  786, 737, 28 
L.  ed.  310,  811;  Bishop,  Crim.  Proc.  par.  889; 
Schwamble  v.  Sheriff,  22  Pa.  18. 

The  right  to  re-arrest  the  principal  in  this 
case  is  likened  to  that  of  the  sheriff  arresting 
an  escaping  prisoner. 

8  Bl.  Com.  290;  Rugglee  v.  Corey,  8  Conn. 
419;  Respublica  v.  Gaoler  of  PhiUi,  2  Yeates, 
263;  Corn.  v.  Brickett,  8  Pick.  140;  Com.  v. 
RiddU,  1  Serg.  &  R.  811;  Wheeler  v.  Wheeler, 
7  Mass.  169. 

The  principal  in  this  case,  that  is  the  de- 
ceased, was  committed  to  the  custody  of  his 
sureties  as  to  jailers  of  his  own  choosing. 

Reese  v.  UniUd  Hates,7Q  U.  8.  9  Wall.  21, 19 
L.  ed.  644. 

The  defendant,  having  the  right,  as  an  offi- 
cer, to  rearrest  the  deceased,  it  was  their  duty 
to  do  so. 

State  V.  Garrett,  1  Winst.  L.  144. 

The  defendants,  having  authority  to  arrest, 
were  where  they  had  a  right  to  be,  and  the  de- 
fendant, Lingerfelt,  when  assaulted  by  the  de- 
ceased with  a  deadly  weapon,  if  he  had  reason 
to  believe  and  did  believe  that  his  life  would 
be  taken  or  that  he  would  receive  some  great 
bodily  harm  unless  he  shot  the  deceased,  and 
he  shot  and  killed  him,  would  not  be  guilty. 

State  V.  Dixon,  75  N.  C.  279;  State  v.  JV(wA, 
88  N.  C.  618. 

The  defendant  Lingerfelt  was  not  comx)elled 
to  flee  from  the  deceased. 
'  1  East,  P.  C.  271;  2  Bishop,  Crim.  Law, 
688-644;  State  v.  Roane,  18  N.  C.  58. 

It  was  not  necessary  that  he  should  retreat 
to  the  wall 

StaU  V.  Hill,  20  N.  C.  491;  State  v.  Eensley, 
94  N.  C.  1021. 

Mr.  Theodore  F.  Davidson*  Atty-Gen., 
for  the  State. 

14  L.  R.  A. 


Shepherd*  «/*.,  delivered  the  opinion  of  the 
court: 

The  only  exception  necessary  to  be  consid- 
ered is  addressed  to  the  charge  '*  that  there  was 
no  evidence  in  the  case  to  show  tibat  the  pris- 
oners had  authority  or  the  ri^ht  to  arrest  the 
deceased."  Our  first  impression  was  in  favor 
of  the  view  taken  by  the  court  below,  but  up- 
on an  examination  of  the  authorities  (which 
were  probably  inaccessible  to  his  honor)  we  are 
of  the  opinion  that  the  sureties  on  the  bail-bond 
of  the  deceased  had  the  right  to  arrest  him  in 
this  State,  and  that  they  could  appoint  an 
agent  to  make  such  arrest  or  to  assist  them  in 
doing  so.  It  is  insisted  that  the  "bail  only 
represents  the  court  from  which  his  authority 
emanates,  and,  where  the  court  has  no  power 
to  arrest,  the  bail  has  no  power. to  arrest." 
Such,  indeed,  is  the  language  of  Mr.  Wharton 
(8  Crim.  Law,  §  2976),  but  the  only  authority 
he  cites  is  from  Canada,  where  it  was  held 
that  the  bail  could  not  follow  his  principal  from 
New  York,  and  arrest  him  in  the  British 
dominions..  This  is  what  was  said  would  be 
dangerous  to  the  national  independence  of 
Canada.  As  between  the  states,  however,  a 
different  rule  applies,  and  the  distinction  is 
sustained  by  the  highest  authority.  In  Nicolh 
V.  IngersoH,  7  Johns.  145,  the  point  was  elabo- 
rately discussed,  and  the  court  said  that  '*  the 
power  of  taking  and  surrendering  is  not  exer- 
cised under  any  Judicial  process,  but  results 
from  the  nature  of  the  undertaking  by  the  bail. 
The  bail-piece  is  not  process,  nor  anything  in 
the  nature  of  it.  but  is  merely  a  record  or 
memorial  of  the  delivery  of  the  principal  to  his 
bail  on  security  given.  It  cannot  be  questioned 
but  that  bail  in  the  common  pleas  would  have 
a  right  to  go  into  any  other  county  in  the  State 
to  take  his  principal.  This  shows  that  the  ju- 
risdiction 01  the  court  in  no  way  controls  the 
authority  of  the  bail,  and  as  little  can  the  juris- 
diction of  the  State  affect  this  right  as  between 
the  bail  and  his  principal. "  It  was  also  decided 
that  the  bail  might  **  depute  to  another  to  take 
and  surrender  their  principal."  In  Parker  v. 
BidmU,  3  Conn.  84,  it  was  decided  that  '*  bail 
or  a  person  deputed  by  him  for  that  purpose 
may  take  the  principal  in  another  State,  or 
wherever  he  may  be,  and  detain  him,  or  sur- 
render him  into  the  custody  of  the  sheriff." 
See  also  State  v.  Mahon,  3  Harr.  (Del.)  568.  In 
RespuUica  v!  Gaokr  of  Phila.,  2  Yeates,  263, 
the  court  said:  *'The  passage  from  Vattel 
[quoted  on  the  argument]  applies  merely  to 
nations  entirely  independent  of  each  other. 
...  In  the  relation  in  which  the  several  states 
composing  the  Union  stand  to  each  other,  the 
bail  in  a  suit  entered  in  another  State  have  a 
right  to  seize  and  take  the  principal  in  a  sister 
State,  provided  it  does  not  interfere  with  the 
interests  of  other  persons,  who  have  arrested 
such  principal.  But  where  actions  have  been 
brought  against  the  party  previous  to  such 
seizure  the  same  right  does  not  exist.  Never- 
theless, if  they  have  originated  by  collusion 
with  the  defendant,  and  merely  to  protect  him 
from  being  surrendered  by  his  bail,  the  court 
on  good  grounds  would  interfere,  and  prevent 
such  improper  practice.*'  The  principle  as- 
serted is  not  restricted  to  bail  in  civil  cases,  but 
applies  equally  to  recognizances  in  criminal 
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prosecutions.  Its  application  to  such  cases  is 
explicitly  recognized  in  Reese  v.  United  States, 
76  U.  8.  9  Wall.  18, 19  L.  ed.  641,  and  in  Tap- 
lor  V.  Taintor,  88  U.  8. 16  Wall.  871, 21  L.  ed. 
290,and  other  cases.  Upon  the  general  principle 
the  court  in  the  case  last  cited  says:  **  When 
bail  is  given,  the  principal  is  regaraed  as  deliv- 
ered to  the  custody  of  his  sureties.  Their  do- 
minion is  a  continuance  of  the  original  im- 
prisonment. Whenever  they  choose  to  do 
so,  they  may  seize  him,  and  deliver  him  up  in 
their  discharge;  and,  if  that  cannot  be  done  at 
once,  they  may  imprison  him  until  it  can  be 
done.  They  may  exercise  their  right  in  per- 
i-OQ  or  by  agent.  They  may  pursue  him  ioto 
another  Stare;  may  arrest  him  on  the  Sabbath; 
and,  if  necessary,  may  break  and  enter  his 
house  for  that  purpose.  The  seizure  is  not 
made  by  virtue  of  new  process.  None  is 
needed.^  In  Anon.,  6  Mod.  231,  it  is  said: 
''The  bail  have  their  principal  on  a  string,  and 
may  pull  the  string  whenever  they  please,  and 
surrender  him  in  their  discharge.'  The  rights 
of  the  bail  in  civil  and  criminal  cases  are  the 
same."  It  is  urged  by  the  attorney-general 
that  the  right,  when  exercised  in  another  State, 
may  be  attended  with  inconvenience  and  trou- 
ble; but,  with  the  qualificatioos  stated  in  Bes- 
piihlica  V.  Oaoler  of  PhiUr,  supra,  it  is  not 
plainly  apparent  how  any  evil  may  result. 
Be  that  as  it  may,  the  principle  is  firmly  estab- 
lished by  a  uniform  course  of  judicial  decis- 
ioDS.  both  state  and  federal;  and,  until  the 
Legislature  sees  fit  to  regulate  the  manner  in 
which  the  bail  from  another  State  is  to  exercise 
his  rights,  we  do  not  feel  at  liberty  (especially 
in  a  case  of  life  and  death)  to  assume  the  excep- 
tional position  that  the  common-law  method  as 
generally  recognized  in  the  United  States  does 
not  apply  in  North  Carolina.  It  is  urged, 
however,  that,  the  recognizance  having  been 
forfeited  by  the  default  of  the  principal  to  ap- 
pear in  the  Tf'nnessee  court,  the  right  of  the 
bail  to  take  his  principal  was  extinguished.  It 
will  be  observed  that  the  judgment  was  only 
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conditional,  and  that  a  scire  facias  vtbr  ordered 
to  be  issued.  It  has  never  been  understood  iu 
this  State,  nor  do  we  so  understand  the  common 
law,  that  such  a  judgment  has  the  effect  con- 
tended for.  The  right  of  the  bail  to  take  bis 
principal  in  a  criminal  case  before  final  judg- 
ment, and  to  produce  him  in  court  in  mitiga- 
tion of  the  penalty,  is  generally  recognized  in 
North  Carolina,  and  we  have  been  referred  to 
no  authority  where  the  contrary  has  been  held. 
It  is  entirely  clear  that  payment  by  the  bail  in 
criminal  cases  docs  not  discharge  the  principal 
from  his  obligation  to  appear  m  court;  and  it 
is  intimated,  even  in  that  case,  that  the  govern- 
ment by  way  of  subrogation  will  lend  the  sure- 
ties its  aid  "in  every  proper  way,  by  process 
and  without  process,  to  seize  the  person  of  the 
principal,  and  compel  his  appearance."  How- 
ever this  may  be,  we  are  clearly  of  the  opinion 

i  that  a  mere  conditional  judgment,  like  the  one 
before  us,  does  not  deprive  the  sureties  of  the 
remedies  which  previously  existed  in  their 
favor.  In  view  of  the  ruling  of  the  court  that 
the  prisoners  (one  of  whom  was  a  surety  and 
the  other  his  alleged  agent)  had  no  authority 
to  arrest  the  deceased,  it  became  immaterial  to 
instruct  the  jury  as  to  the  manner  in  which  the 
alleged  authority  was  made  known  to  the  de- 
ceased, and  whether  such  authority,  in  the 
absence  of  its  denial  or  a  demand,  should  have 
been  exhibited  after  the  deceased  was  fully 
informed  by  the  agent  of  its  character,  and  no 
objection  being  made  to  its  validity.  State  v. 
Qarrett,  1  Winst.  L.  144. 
These  and  other  points  bearing  upon  the 

j  phase  of  the  case  were  not,  for  this  reason,  we 
presume,  explained  to  the  jury,  nor  discussed 
before  us  on  the  part  of  the  State. 

It  is  entirely  clear  from  the  record  as  well  as 
the  argument  of  the  attorney-general  that  the 
ruling  in  question  was  baaed  upon  the  princi- 
ple we  have  considered,  and,  there  being  error 
Id  this,  it  must  necessarily  follow  that  iMe  pris- 
oners are  entitled  to  a  new  trial. 
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1.  If  substantial  Jnstiee  has  been  de- 
nied by  reftisal  of  a  new  trial  in  a  crim- 
inal case,  the  appellate  court  will  not  hesitate  to 
reverse  the  rulingr. 

8.  A  neir  trial  on  the  g^ronnd  of  newly 
discovered  evidence  in  a  hondcide  ease 
will  not  be  denied  for  lack  of  dll%ence 

where  defendant  is  a  poor  Ignorant,  ohscure 
tramp  tinker  without  money,  standing,  friends  or 
even  acquaintances,  and  who  was  shut  up  in  Jail 
obliged  to  rely  on  the  efforts  of  counsel  appointed 
to  defend  him,  and  some  diJigence  is  shown  al- 
thouirh  an  important  part  of  the  newly  discov- 
ered evidence  which  is  to  show  an  alibi  is  that  of 
a  person  at  whose  house  the  defendant  called  on 
the  day  of  the  homicide. 

3.  The  role  denying  a  new  trial  for 
merely  cumulative  evidence  does  not 
apply  where  the  evidence  is  to  prove  an  aliltU 

(November  ^  1891.) 


APPEAL  by  defendant  from  a  judgment  of 
the    Superior    Court   for  Pierce  County 
which  convicted  him  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.  L.  Kohn  and  Heilig  &  Hous- 
ton for  appellant. 

Me^ssrs.  w«  H.  Snell*  Pros.  Atty.,  and 
Charles  Bedford  for  the  State. 

Dunbar*  J.,  delivered  the  opinion  of  the 
court  : 

Between  10  and  11  o'clock,  on  the  evening 
of  the  5th  of  October,  1889,  Enoch  Crosby, 
an  inoffensive  and  respected  citizen  of  the 
city  of  Tacoma,  was  shot  down  in  cold  blood 
in  the  public  streets  of 'that  city.  The  vic- 
tim of  this  murderous  and  fatal  assault  lived 
long  enough  to  give  a  brief  account  of  the 
murder.  His  statement  was  that  he  hadf  been 
down  to  the  depot  to  see  some  friends,  and 
on  returning  home,  while  walking  quietly 
along  C  street,  two  men  started  out  from  the 
side  of  the  bam  which  fronted  on  the  street, 
and  when  within  five  or  six  feet  from  him, 
without  making  any  demands,  or  giving  any 
warning,  shot  him  through  the  body  with  a 


NoTK.— Cumulative  evidence  as  orouiul  for  new  trial. 

A  multitude  of  cases  have  decided  that  merely 
cumulative  evidence  Is  not  sufficient  to  warrant 
lirantimr  a  new  trial;  among  thebe  are  the  follow- 
ing: Puller  V.  Harris,  20  Fed.  Rep.  814;  Brown  v. 
St.  Louis,  I.  M.  &  S.  EL  Co.  58  Ark.  120;  McCormiok 
V.  Central  R,  Co.  76  Cal.  506;  Crystal  Lake  Ice  Co.  v. 
McAulay,  Id.  631;  Byrne  v.  Reed,  Id.  277;  People  v. 
Goldenson,  70  Cal.  828;  People  v.  Wongr  Ah  Foo,  80 
Cal.  180;  Von  Glahn  v.  Brennan,  81  Cal.  261;  People 
V.  O'Brien,  78  Cal.  il;  Mowry  v.  Raabe,  80  Cal.  606; 
Milton  V.  Blackshear,  8  F)a.  161:  Simpson  v.  Daniels, 
16F)a.  677;  Coker  v.  Merritt,  Id.  416;  Erskine  v. 
Duffy,  76  Ga.  602;  Russell  v.  Hubbard,  Id.  618;  Hart 
V.  Jackson,  77  Ga.  403;  Etheridge  v.  Hobhs,  Id.  631; 
Munro  v.  Moody,  78  Ga.  127;  Poullain  v.  Poullain, 
79  Ga.  11;  Carter  v.  State,  75  (Ja.  747;  Hines  v.  Beers, 
74  Ga.  830;  BJalock  v.  Denham,  86  Ga.  646;  Yerdery 
v.  Savannab,  E.  &  W.  R.  Co.  82  Gki.  675;  Neill  v. 
State, 

V 

rison 

Brinson  v.  Faircloth.  82  Ga.  185;  Monroe  v.  Snow, 
131  ri.  138;  Bums  v.  People,  126  lU.  382;  Chicaflro.  R, 
I.  &  P.  It.  Co.  V.  Clough,  184  HJ.  686;  Hintz  v.  Graup- 
ner  (Ili.)  June  15, 1801;  Spahn  v.  People  (111.)  May  13. 
1801;  Plumb  v.  Campbell,  120  IJl.  101;  Langrdon  v. 
People,  138  111.  882;  Fletcher  v.  People,  5  West.  Rep. 
158, 117  III.  184;  Gilmore  v.  People,  13  West.  Rep.  5O0, 
124  II).  880;  Sterling  v.  MerriU,  14  West.  Rep.  800, 124 
111.  622;  Bean  v.  People,  14  West.  Rep.  688, 124  lU.  672; 
Dyk  V.  DeYoung,  188  IB.  82;  Elgin  v.  Hoag,  26  111. 
App.  660;  Sterling  v.  Merrill,  Id.  606;  Jacobson  v. 
Gunzburg,  Id.  223;  Fay  v.  Richards,  30  UL  App.  477; 
Cleary  v.  Cummings,  28  111.  App.  237:  Besse  v.  Saw- 
yer, Id.  248;  Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan,  21 
lU.  App.  580;  Classen  v.  Cuddigan,  Id.  601;  Pennsyl- 
vania Co.  V.  Nations,  0  West.  Rep.  640,  111  Ind.  203; 
Sutheriin  v.  State,  7  West.  Rep.  60,  106  Ind.  380; 
Marshall  v.  Mathers,  1  West.  Rep.  470,  lOB  Ind.  468; 
And  is  V.  Richie,  120  Ind.  138;  State  v.  Johnson,  72 
Iowa.  308;  State  v.  Gleason,  68  Iowa,  618;  State  v. 
Nadal.  60  Iowa,  478;  Donnelly  v.  Burkett,  76  Iowa, 
618;  Blair  v.  Madison  County,  81  Iowa,  818;  State  v. 
Whitmer,  77  Iowa,  667;  Taylor  v.  Chicago,  M.  &  St. 
P.  R.  Co.  80  Iowa,  481;  State  v.  Watson,  81  Iowa,  880; 
State  V.  Oeder,  80  Iowa,  72;  Olathe  v.  Homer,  38 
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Kan.  812;  Beachley  v.  McCormick,  41  Kan.  485; 
Houston  V.  Kidwell,  12  Ky.  L.  Rep.  886;  Oakley  v. 
Sears,  7  Robt.  HI;  State  v.  Hanks,  80  La.  Ann.  284; 
State  V.  Harris,  Id.  228;  Ham  v.  Ham,  80  Me.  268; 
Handly  v.  Call,  30  Me.  0;  Snowman  v.  Wardwell,  32 
Me.  275;  Gihnore  v.  Brest,  80  Minn.  190;  Brazil  v. 
Peterson,  44  Minn.  212;  Vanderburg  v. Campbell,  64 
Miss.  80;  State  v.  Griffin,  3  West.  Rep.  820, 87  Mo.  608; 
DoUman  v.  Munson,  7  West.  Rep.  310, 00  Mo.  86;  Cui- 
bcrtson  v.  Hill,  2  West.  Rep.  477, 87  Mo.  663;  State  v. 
Woodward,  14  West.  Rep.  408,  05  Mo.  120;  Johnston 
V.  Shortridge,  12  West.  Rep.  106, 08  Mo.  227;  Corrigan 
V.  Brady,  88  Mo.  App.  640;  Mercantile  Bank  v. 
Hawe,  33  Mo.  App.  214;  Garfield  M.  &.M.  C^o.  v.  Ham- 
mer, 6  Mont.  68;  Territory  v.  Bryson,  0  Mont.  32; 
Territory  v.  Clayton,  8  Mont.  1;  Bell  v.  York  (Neb.) 
May  6, 1801;  Livesey  v.  Festner,  28  Neb.  883;  Flanna- 
gan  V.  Heath  (Neb.)  May  6, 1801;  Campbell  v.  Hol- 
land, 22  Neb.  687;  Brooks  v.  Dutcher,  22  Neb.  644; 
Tomlin  V.  Den,  10  N.  J.  L.  76;  Den  v.  Wintermute, 


386;  Albert  v.  Sweet,  20  N.  Y.  S.  R.  644;  Roberts  v. 
Johnstown  Bank,  38  N.  Y.  S.  R.  668;  Geneva,  L  &  S. 
R.  Co.  V.  Sage,  85  Hun,  06;  Powell  v.  Jones,  42  Barb. 
24;  Cole  v.  Van  Keuren,  51  How.  Pr.  451;  Myers  v. 
Riley,  36  Hun,  20;  Flemmlng  v.  Hollenback,  7  Barb. 
271;  People  v.  New  York  Super.  Ct.  10  Wend.  286; 
Cole  V.  Cole,  50  How.  Pr.  60;  Barteau  v.  Phoenix 
Mut.  L.  Ins.  Co.  67  Barb.  354;  Peck  v.  Hiler,  30  Barb 
666;  State  v.  Stames,  07  N.  C.  423;  Chandler  v! 
Thompson,  80  Fed.  Rep.  38;  Com.  v.  Moss,  6  Kulp,  31; 
Com.  V.  Flanagan,  7  Watts  &  8, 416;  Com.  v.  Murray, 
2  Ashm.  41, 60;  Sabine  &  E.  T.  R.  Co.  v.  Wood,  00 
Tex.  670;  Blackwell  v.  State,  20  Tex.  App.  104;  John- 
son V.  Flint,  75  Tex.  870;  Walker  v.  Brown,  66  Tex. 
666;  United  States  v.  Eldredge,  6  Utah,  181;  People 
V.  Peacock,  Id.  287;  Booth  v.  McJUton,  82  Va.  827; 
Smith  V.  Watson,  Id.  712;  Bond  v.  Com.  88  Va.  681; 
Tate  V.  Tate,  86  Va.  206;  Carder  v.  Bank  of  West 
Virginia,  84  W.  Va.  88;  Wleting  v.  Millston,  77  Wis. 
628;  Thrasher  v.  Postel,  70  Wis.  608. 

What  is  cumulative  evidence. 
Cumulative  evidence  Is  additional  evidence  to 
support  the  same  point  and  which  is  of  the  same 
character  with  evidence  already  produced.    People 
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revolver ;  that  one  of  them  then  went  In  one 
direction  and  the  other  in  an  opposite  di- 
rection. The  motive  for  this  dastardly  crime 
was  never  disclosed,  as  the  victim,  when 
asked  if  they  had  robbed  him,  had  become  so 
exhausted  that  he  could  not  answer.  This 
crime  was  committed  on  Saturday.  On  the 
next  Wednesday,  the  9th  of  October,  the  ap- 
pellant was  arrested  on  suspicion  of  having 
committed  the  crime,  and  a  day  or  two  later 
one  Hoyt  was  also  arrested,  and  there  was 
a  joint  information  filed  against  them, 
charging  them  in  due  form  of  law  with 
Crosby's  murder.  We  have  no  record  of  the 
trial  of  Hoyt,  but  appellant  was  convicted 
of  murder  in  the  second  degree,  and  sentenced 
to  imprisonment  in  the  state  penitentiary  for 
twenty  years,  and  appeals  to  this  court,  as- 
signing as  error :  first,  that  the  information 
laws  were  not  applicable  to  this  case,  and 
that  the  defendant  was  entitled  to  an  indict- 
ment by  the  grand  jury,  the  crime  having 
been  alleged  to  have  been  committed  before 
the  admission  of  Washington  into  the  union 
of  states,  and  before  the  State  Constitution 
went  into  force  and  effect;  second,  that  the 
evidence  does  not  warrant  the  verdict ;  and, 


third,  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered 
evidence. 

The  first  assignment,  though  urged  at 
length  in  the  brief,  was  not  relied  upon  at 
the  trial,  as  that  question  had  lately  been 
settled  adversely  to  appellant's  contention 
in  Lybarger  v.  State  (Wash.)  27  Pac.  Rep. 
449.  With  the  view  this  court  entertains  aa 
to  the  third  assignment  of  error,  it  will  not 
be  necessary  to   discuss  the  second. 

It  was  claimed  by  the  appellant  that  he 
was  in  the  town  of  Tumwater,  a  village  be- 
tween thirty  and  forty  miles  from  Tacoma, 
on  the  day  on  which  Crosby  was  murdered, 
pursuing  the  vocation  of  an  itinerant  tinker 
or  mender  of  tinware;  that  he  was  there 
from  Saturday  to  Sunday  morning;  and 
different  citizens  of  TumVater  swore  that 
they  saw  him  there  during  the  day ;  and 
witness  Tice,  who  was  keeping  the  hotel  at 
Tumwater.  swore  that  he  stayed  at  his  house 
on  that  Saturday  nieht,  October  5th  ;  that  he 
woke  him  up  to  breiEikfast  the  next  morning, 
(Sunday)  ;  that  he  ate  breakfast  there.  It 
seems  there  was  no  register  kept  at  Tice's 
hotel.     After  the  trial,  and  within  the  time 


V.  New  York  Super.  Ct.  10  Wend.  j»6;  flemming  v.  | 
Hoilenbaok,  7  Barb.  271;  ParshaU  v.  Kllnck,  48  Barb. 
808;  Waller  v.  Graves,  80  Coon.  805;  Wlloox  Silver 
Hate  Co.  V.  Barclay,  48  Hun,  64. 

Evidence  which  merely  multiplies  witnesses  to 
any  one  or  more  of  those  facts  before  in vestlRated, 
or  only  adds  other  circumstances  of  the  same  eren- 
era!  character,  is  cumulative  and  not  srround  for 
newtriaL  Aboltz  v.  Durfee,  25  lU.  App.  48,  af- 
firmed in  11  West.  Rep.  410, 122  III.  288. 

Bvidenoe  tendingr  merely  to  corroborate  and 
strenflrthen  is  cumulative.  Wimpy  v.  Gkiskill,  79 
Ga.e20. 

Evidence  of  new  facts  not  proved  on  the  former 
trial  is  not  cumulative.  Parshall  v.  Klinck,  48 
Barb.  208. 

Evidence  brinsrini;  to  liffht  some  new  truth  of  a 
different  character  is  not  cumulative,  althouffb 
proving  the  same  propositions  before  Insisted  on. 
State  V.  Bailey,  18  West.  Rep.  880, 94  Mo.  811. 

One  court  states  the  rule  to  be  that  evidence  is 
cumulative  when  it  goes  to  the  fact  principally 
controverted  on  a  former  trial  and  respecting 
which  the  party  asking  for  a  new  trial  produced 
testimony  on  such  trial;  but  in  this  case  the  newly 
discovered  evidence  was  merely  that  of  additional 
witnesses,  on  a  question  of  payment.  Grubb  v. 
Kalb,  87  Ga.  450. 

And  this  perhaps  is  not  Intended  to  contradict 
the  better  stated  rule  that  evidence  is  not  cumula- 
tive merely  because  it  tends  to  prove  the  same  ulti- 
mate or  principally  controverted  point.  Able  v. 
Frazier,  43  Iowa,  176;  Wayt  v.  Burlington,  C.  R.  & 
M.  K.  Go.  46  Iowa,  217;  German  v.  Maquoketa  Sav. 
Bank,  88  Iowa,  868. 

Or  that  evidenoe  dissimilar  in  kind,  although  it 
approves  the  same  point,  is  not  cumulative. 
Wynne  v.  Newman,  76  Va.  811;  St.  John  v.  Alder- 
son,  82  Gratt.  140. 

Or  that  testimony  is  not  merely  cumulative  with- 
in the  rules  as  to  a  new  trial,  where  it  tends  to 
prove  a  distinct  fact  not  testified  to  at  the  trial,  al- 
though other  evidence  may  have  been  introduced 
by  the  moving  party  tending  to  support  the  same 
ground  of  claim  or  defense  to  which  such  fact  is 
pertinent.  Gk)ldsworthy  v.  Linden,  76  Wis.  24; 
BIgelow  V.  Sickles,  75  Wis.  427;  Howland  v.  Beeves, 
25  Mo.  App.  456;  Waller  v.  Graves,  20  Conn.  806; 
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Houston  k  T.C.  R.Co.  v.  Forsyth,  48 Tex.  171;  Oole  v. 
Cole,  50  How.  Pr.  59;  Parshall  v.  KUnck,  43  Barb.  203. 
Bvidenoe  of  a  new  fact,  such  as  giving  a  check  to 
establish  an  inference  in  aid  of  the  main  fact,  is  not 
cumulative.  German  v.  Maquoketa  Sav.  Bank,  88 
Iowa,  868. 

ModiMotionB  and,  limftatiorw  of  the  ftde. 

Courts  have  sometimes  disapproved  of  the  rule 
and  declared  that  it  does  not  rest  upon  any  just  or 
solid  foundation.  Wilcox  Silver  Plate  Co.  v.  Bar- 
clay, 48  Hun,  64. 

So  they  have  sometimes  held  that  evidenoe  which 
makes  a  doubtful  case  clear,  although  cumulative, 
may  be  ground  for  new  trial.  Barker  v.  French,  18 
Vt.  480;  Qegg  v.  New  York  Newspaper  Union,  61 
Hun,  282. 

Also  that  merely  cumulative  evidence,  if  it  has 
the  effect  to  render  clear  and  positive  that  which 
was  before  equivocal  and  uncertain,  will  justify  a 
new  trial,  especially  in  a  capital  case.  Andereen  v. 
State,  48  Conn.  514, 21  Am.  Eep.  689. 

So  the  rule  is  weakened  by  saying  that  cu  m  ulative 
evidenoe  will  not  be  sufBcient  unless  It  is  decisive 
of  the  case  and  conclusively  leads  to  a  changed  re- 
sult. Peteflsh  V.  Watkins,  18  West.  Rep.  866. 124 
111.884. 

Cases  of  ejectments  for  militaiy  lota  were  in  sev- 
eral early  New  Tork  cases  held  to  be  exoeptional 
and  peculiar  in  respect  to  new  trials  because  of 
their  obscurity  and  the  ease  with  which  frauds 
could  be  perpetrated  concerning  them,  and  in  such 
cases  oumulative  evidence  was  held  sufficient  for  a 
new  trial.  Jackson  v.  Hooker,  6  Cow.  807;  Jacknon 
V.  Crosby,  12  Johns.  854. 

As  held  in  the  main  case  above,  new  evidenoe  to 
prove  an  cAihi  is  not  insufficient  ground  for  new 
trial  merely  because  it  is  cumulative.  Smythe  v. 
State,  17  Tex.  App.  244;  Plnckord  v.  State,  18  Tex. 
App.  488. 

The  cases  of  Tyler  v.  State,  18  Tex.  App.  806  and 
Lawson  v.  State,  Id.  264,  perhaps  furnish  some  sup- 
port to  the  same  proposition. 

Proof  of  an  alibi  as  ground  for  a  new  trial  in  a 
suit  for  seduction  is  not  cumulative  where  defend- 
ant gave  no  evidence  on  that  point  at  the  trial  be> 
cause  be  was  surprised  in  respeot  to  the  time  testi- 
fied to  by  the  plaintiff  and  so  was  unprepared  to 
meet  it.    Sargent  v. ^  6  Cow.  106. 
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allowed  by  law,  appellant  moved  the  court 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence, which  motion  wasoeerruled. 
The  newly  discovered  evidence  on  which 
appellant  based  his  application  for  a  new 
trial  was  the  affidavit  of  Martha  E.  Eddy, 
who  swore  that  the  defendant  came  to  her 
house  in  Turn  water,  between  the  hours  of  11 
o*clock  A.  M.  and  2  P.  M.  on  a  certain  Sat- 
urday in  October,  1889,  after  the  commence- 
ment of  the  district  school  in  Tumwater; 
that  he  requested  work  at  mending  tinware, 
and  indicated  that  he  was  deaf  and  dumb. 
This  was  followed  by  the  affidavit  of  George 
Gelbach,  clerk  of  the  Tumwater  school  dis- 
trict, who  swore  that  the  term  of  school  for 
that  year  began  September  80 ;  and  inasmuch 
as  the  defendant  was  arrested  on  the  9tli  of 
October,  and  was  confined  in  jail  at  Tacoma 
during  the  rest  of  the  month  of  October,  it 
must  necessarily  follow  that  if  Mrs.  Eddy 
saw  him  on  Saturday,  in  October,  it  must 
have  been  the  first  Saturday,  or  October  5. 
There  is  also  the  affidavit  of  Clark  Biles,  a 
resident  of  Tumwater,  who  swore  that  he 
was  a  resident  of  Tumwater  school  district, 
and  that  on  the  first  Saturday  of  the  school 
term  for  the  year  1889  he  saw  the  defendant, 
a  deaf  and  dumb  tinker,  or  mender  of  tin- 


ware, in  the  town  of  Tumwater,  between  2 
and  3  o'clock  of  said  day.  It  may  be  stated 
in  this  connection  that  the  affidavits  show 
that  the  defendant  was  in  the  habit  of  im- 
posing himself  upon  the  communities  where 
he  plied  his  trade  as  a  deaf  and  dumb  man,, 
'claiming  that  he  could  get  more  work  by 
reason  of  such  supposed  afflictions.  Re- 
spondent stoutly  insists  that  this  showing" 
was  not  sufficient,  and  cites  many  casea 
which  announce  the  doctrine  that  applica- 
tions for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  are  regarded  with  dis- 
trust and  disfavor,  and  that  courts  require 
the  very  strictest  showing  of  diligence,  and 
all  the  other  facts  necessary  to  give  effect  to 
the  claim.  The  rule  laid  down  by  Hayne  on 
New  Trial  and  Appeal  (section  88)  is  as  fol  - 
lows:  ^ first,  that  the  evidence,  and  not 
merely  its  materiality,  be  newly  discovered  ; 
second,  that  the  evidence  be  not  cumulative 
merely :  third,  that  it  be  such  as  to  render  a 
different  result  probable  on  a  retrial  of  the 
cause ;  fourth,  that  the  party  could  not  with 
reasonable  diligence  have  discovered  and  pro- 
duced it  at  the  trial ;  and,  ^fth,  that  these 
facts  be  shown  by  the  best  evidence  of  which 
the  case  admits. "  The  Code,  however,  (sec. 
1105,)  simplifies  the  requirement,  and  makes 


Evidence  as  to  the  meaningr  of  the  words  ^'usual 
rules  and  regrulatloDs"  in  a  contraot  was  held  to  be 
ground  for  new  trial  althougrb  there  had  been  given 
on  the  trial  evidence  of  the  meaning  of  the  phrase. 
degg  V.  New  York  Newspaper  Union,  51  Hun,  28?. 

Admissiotis  and  declarations  of  party. 

Evidence  of  an  admission  to  prove  a  fact  of  which 
evidence  had  been  previouBly  given  is  not  cumula- 
tive. Parker  v.  Hardy,  24  Pick.  246;  Gardner  v. 
Mitchell,  6  Pick.  114, 17  Am.  Dec.  849;  Humphreys 
V.  Klick,  48  Ind.  189;  Houston  &  T.  C.  R.  Co.  v.  For- 
syth, 49  Tez.  171;  Wayte  v.  Burlington,  C.  B.  &  M. 
R.  Co.  45  Iowa,  217;  Rains  v.  Ballow,  54  Ind.  79;  Wil- 
son V.  Plank,  41  Wis.  94;  Ooldsworthy  v.  Linden,  75 
Wis.  24;  Flannagan  v.  Newberg,  1  Idaho,  82. 

But  if  admissions  have  been  proved  on  the  trial 
testimony  of  other  admissions  is  cumulative.  Cox 
V.  Harvey,  68  Ind.  174;  Manson  v.  Ware,  68  Iowa,  845: 
McGkivocl»v.  Brown,  4  Humph.  251;  Wynne  v.  New- 
man, 75  Va.  811;  Wall  v.  Tralnor,  16  Nev.  181;  Gray 
V.  Harrison,  1  Nev.  506;  Glldden  v.  Dunlap.  28  Me. 
379;  Hawkins  v.  Kermode,  85  Ga.  116. 

Admissions  or  declarations  to  contradict  the  tes- 
timony of  a  party  are  not  cumulative.  Chatfleld  v. 
Lathrop,  6  Pick.  417. 

Where  no  admission  of  plaintiff  was  proved  on 
the  trial  except  by  way  of  acquiescing  in  the  state- 
ments made  by  his  wife,  newly  discovered  evidence 
of  his  admissions  by  his  own  direct  statements  is 
not  cumulative.    Goldsworthy  v.  Linden,  75  Wis.  24. 

Bimllar  acts  and  declarations  of  a  witness  to  those 
proved  on  the  trial  to  contradict  his  testimony  are 
cumulative.    Brisbane  v.  Adams,  1  Sandf.  196. 

Proof  of  con  versations  to  show  a  promise  of  mar- 
ria^  is  not  cumulative  because  of  prior  disputed 
evidence  as  to  a  promise.  Kochel  v.  Bartlett,  88 
Ind.  287. 

Other  instances. 

Proof  that  the  alleged  signer  of  an  instrument 
was  at  the  date  of  the  instrument  in  a  distant  State 
and  could  not  have  signed  It  Is  not  cumulative 
merely  because  evidence  had  been  given  that  the 
signature  was  forged.  Knowles  v.  Northrop,  1  New 
Bng.  Bep.  907, 68  Conn.  880. 
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New  evidence  to  rebut  plalntiff^s  evidence  that 
defendant  was  personally  served  with  summons  on 
a  certain  day,  and  that  this  was  the  same  day  on 
which  certain  mules  were  attached,  by  showing 
that  the  attachment  was  prior  to  the  day  of  alleged 
service,  is  not  cumulative  where  defendant's  claim 
is  that  he  was  not  in  the  State  on  that  day.  How- 
land  v.  Reeves,  25  Mo.  App.  458. 

Evidence  that  ota  the  day  of  an  auction  sale  a 
party  claimed  title  to  the  property  and  forbade  the 
sale,  and  of  an  admission  of  such  title.  Is  not  cumu- 
lative in  relation  to  prior  evidence  on  the  disputed 
question  of  title.    Irwin  v.  Morell,' Dudley  (Qa.)  72. 

Newly  discovered 'evidence  for  plaintiff  that  a 
book  of  accounts  will  show  a  sale  to  defendant,  and 
testimon*y  of  witnesses  that  the  goods  were  in  fact 
sold  to  him  and  not  to  his  father  as  he  claims,  do 
not  constitute  merely  cumulative  evidence  because 
of  testimony  on  the  trial  that  the  goods  were  deliv- 
ered under  defendant's  authority  and  upon  his 
promise  to  pay.  Wilcox  Silver  Plate  Co.  v.  Barclay, 
48  Hun,  54. 

Evidence  of  a  new  defense  Is  not  cumulative. 
Hughes  V.  Coursey,  46  Ga.  115. 

Evidence  of  a  witness  that  be  saw  a  payment 
made  Is  not  merely  cumulative  in  relation  to  evi- 
dence of  admissions  of  pajrment.  St.  John  v.  Ald- 
erson,  82  Gratt.  14D. 

The  testimony  of  a  witness  that  he  heard  the  prin- 
cipal give  authority  to  the  agent  1b  not  merely 
cumulative  in  relation  to  evidence  of  the  agent 
that  he  had  such  authority.  Smith  v.  Grover,  74 
Wis.  171. 

Newly  discovered  evidence  of  a  sworn  statement 
of  one  of  the  prosecuting  witnesses  which  is  favor^ 
able  to  the  accused  Is  not  cumulative.  Fletcher  v. 
People,  5  West.  Bep.  168, 117  111.  184. 

Newly  discovered  evidence  of  a  witness  that  he 
saw  a  third  person  strike  the  fatal  blow  Is  not 
merely  cumulative  in  a  murder  cascalthough  there 
had  been  other  evidence  tending  somewhat  to  show 
that  fact.    Casey  v.  State,  20  Neb.  188. 

A  new  witness  to  deny  that  defendant  fired  a 
shot,  which  was  a  contested  point  on  the  trial,  is 
merely  cumulative.    O'Shields  v.  State,  65  Ga.  606. 
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the  new  trial  admissible  for  '^newij  discov- 
ered erideace,  material  for  the  party  making 
the  application,  which  he  could  not  with 
reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial."  But,  after  all  is  said 
and  done,  any  attempt  to  lay  down  rules  of 
construction  for  this  section  is  simply  an  en- 
largement in  words  of  the  idea  so  compactly 
expressed  in  the  statute.  If  it  is  material 
teHimony,  it  can  only  be  material  because  it 
would  tend  to  strengthen  the  applicant's 
ca%,  and  probably  lead  to  different  results ; 
and  if  it  is  material,  and  applicant  could  not 
have  discovered  it  with  reasonable  diligence, 
common  justice  demands  that  he  should  have 
the  benefit  of  it.  It  is  true  that  applications 
of  this  kind  are'  directed  largely  to  the  discre- 
tion of  the  court,  and  great  weight  must  be 
given  to  the  judgment  of  the  court  with  ref- 
erence to  them.  Still,  if  this  court  thinks 
tiiat,  under  all  the  circumstances  of  the  case, 
substantial  justice  has  been  denied  to  the  ap- 
plicant, as  we  think  it  has  in  this  case,  we 
will  not  hesitate  to  reverse  the  ruling.  No 
fixed  standard  can  be  established  lor  the 
measurement  of  every  case,  no  iron-bound 
rule  prescribed,  but  each  case  must  be  gov- 
erned by  the  circumstances  surrounding  it. 
^.n  examination  of  the  cases  cited  by  re- 
spondent shows  that  none  of  them  are  in 
point  here.  Baker  v.  Joseph,  16  Cal.  173, 
was  decided  expressly  on  the  ground  that  the 
afUdavit  did  not  show  that  the  applicant 
could  not,  by  due  diligence,  have  obtained 
tlie  testimony  at  the  former  trial.  In  Hohf^i' 
V.  Gole,  49  Cal.  2o0,  after  stating  the  pre- 
sumption that  the  discretion  has  been  properly 
exercised,  the  court  refuses  to  disturb  the 
ruling  because  it  had  no  knowledge  of  the 
case  from  the  record.  The  court  says  :  **  In 
this  cause  there  is  nothing  before  us  but  the 
affidavits  and  the  order  of  the  court.  The 
evidence  is  not  in  the  records,  and  the  plead- 
ings have  not  been  sent  up.  We  are  unin- 
formed as  to  what  evidence  had  been  given 
at  the  trial,  or  even  as  to  what  was  the  issue 
tried  between  the  parties.  Certainly,  upon 
a  record  so  barren  as  this  one,  we  cannot  be 
expected  to  disturb  the  decision  arrived  at 
below."  Such  a  conclusion,  under  the  cir- 
cumstances of  that  case,  seems  to  us  to  be 
entirely  warrantable.  In  Peoj)le  v.  Sutfon,  78 
Cal.  248,  it  was  held  that  the  afildavit  used 
on  the  motion  failed  to  clearly  show  that  the 
moving  party  could  not,  with  reasonable  dili- 

fence,  have  discovered  and  produced  theevi- 
ence  claimed  to  be  newly  discovered  on  the 
trial.  In  Moran  v.  Abl)ey,  63  Cal.  56,  all  that 
is  decided  is  that  the  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered 
evidence,  if  the  evidence  might  have  been 
produced  at  the  trial  by  the  exercise  of  rea- 
sonable diligence,  and  this  rule  was  held  to 
be  applicable  to  evidence  of  a  conversation 
between  plaintiff  and  one  of  defendants  pre- 
vious to  the  trial,  the  plaintiff  being  the 
moving  party,  and  giving  as  a  reason  for  not 
producing  the  evidence  that  he  had  forgotten 
the  conversation.  No  other  proposition  was 
discussed  in  this  case.  In  Hendy  v.  Desmond, 
^2  Cal.  260,  the  court  decided  again  the  same 
opositlon,  and  decided  nothing  more.  In 
t  case   the  court  says:      '*Tue  affidavit 
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discloses  but  mere  want  of  recollection." 
But  an  entirely  different  state  of  facts  sur- 
round this  case.  In  the  first  place  tlie  affi- 
davit alleges  diligence,  and  the  circum- 
stances of  the  case  tiear  out  the  allegation. 
Again,  there  are  none  of  the  suspicious  cir- 
cumstances which  are  sometimes  apparent  in 
cases  of  this  kind.  There  is  no  intimation 
or  suspicion  that  any  improper  influence  has 
been  brought  to  b^r  upon  these  proposed 
witnesses.  The  defendant  was  a  poor,  igno 
rant,  obscure  tramp  tinker,  without  money, 
or  standing,  or  friends,  or  even  acquaint- 
ances, charged  with  committing  a  crime 
which  aroused  the  popular  indignation  and 
horror  of  the  whole  country.  He  was  shut 
up  in  jail,  without  an  opportunity  to  obtain 
testimony,  and  without  means  to  employ 
counsel,  and  had  to  depend  on  the  efforts  of 
counsel  appointed  to  defend  him.  The  wit 
nesses  proposed  to  be  introduced  here  are 
acknowledged  on  all  sides  to  be  respectable 
citizens,  above  suspicion  or  reproach,  anil 
the  circumstances  of  the  case  render  it  im- 
possible that  they  could  have  been  prompted 
to  give  this  testimony  in  behalf  of  defendant 
by  any  other  motive  than  a  commendable 
and  humane  desire  to  prevent  the  punishment 
of  an  innocent  man. 

Inasmuch   as   other    testimony   had   been 
introduced  to  prove  this  alibi,  it  is  urged 
that  the  newly  discovered  testimony  is  cum 
ulative,  and  therefore  not  sufiicient  to  com- 
mand a  new  trial ;   but  this  rule  ^veminjr 
cumulative  evidence  must  be  received  with 
some  modification,  and  given  a  common  sense 
construction,  and,  whatever  may  be  its  ap 
plication  to  other  character  of  tcstimonv. 
we  do  not  think  it  applies  where  the  object 
of   the  evidence  is  to  prove  an  alibi.     In 
Pinckord  v.    i:Hate,    13   Tex.    App.    468  the 
court  says:    **That  evidence  is  cumulative, 
where  the  object  sought  is  to  prove  an  «/iW, 
is  no  reason  for  its  exclusion ;   on  the  con 
trary,  the  greater  the  number  of  witnesses  t4» 
the  facts  establishing  it,  the  stronger,  ordi- 
narily, would  be  our  reliance  upon  and  ct>n- 
viction  of   its  truth."    The  same  doctrine 
was  laid  down  in  Smyihe  v.  State^  17  Tex. 
App.  244  also  iMtos^m  v.  State,  18  Tex.  App. 
264;    T^ler  v.  State,  18  Tex.  App.  205.     In 
this  case  the  jury  must  have  concluded,  not 
that  the  witnesses  who  testified  at  the  trial 
had  not  seen  the  defendant  in  Tumwater. 
because  the  testimony  on  that  point  was  to<» 
overwhelming  and  convincing,  but  that  they 
were  mistaken  as  to  date.     Hence  the  mate- 
riality of  this  testimony  to  defendant.     If 
he  stayed  all  nierht  at  Tice's  hotel,  in  Turn 
water  on  the  5tli  of   October,  he  could  not 
have   conunitted   this   murder    in    Tacoma 
Was  Tice  mistaken  as  to  the  date>   It  can 
be  gathered  from  the  testimony  that  he  only 
worked  in  Tumwater  one  day.     The  appear 
ance  of  such,  a  person  in  a  small    villagi' 
like  Tumwater  would  be  very  likely  to  bt- 
noticed  by  the  inhabitants,  and  all  the  t€5ti- 
mony  pointed  to  the  first  Saturday  of  October. 
It  was  either  on  that  day,  or  the  witnesses 
were  mistaken,  and  this  additional  proof  i> 
offered  to  show  that  the  witnesses  were  not 
mistaken.    In  cases  where  the  fixing  of  dAte< 
depends  upon  memory,  the  memory  of  tw%» 
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men  can  be  better  relied  upon  than  that  of 
one;  and  every  additional  witness,  if  the 
jury  believe  in  their  integrity,  would  tend  to 
establish  in  their  minds  the  correctness  of  the 
date  sworn  to.  It  then  becomes  a  question, 
not  of  whether  one  or  two  witnesses  can  be 
mistaken,  but  whether  a  lar^e  number  of  wit- 
nesses, testifying  independently,  and  from 
different  standpoints,  can  be  mistaken. 
Every  witness  and  every  independent  cir- 
cumstance of  which  he  testifies,  when  his 
testimony  tallies  with  the  testimony  of  other 
witnesses,  certainly  renders  more  probable 
the  correct  establishment  of  the  date,  which, 


under  the  peculiar  circumstances  of  this  case, 
was  the  defendant's  main  reliance.  And 
taking  into  consideration  the  indirect  and 
meager  character  of  the  testimony  upon 
which  this  conviction  was  based,  and  the 
character  of  the  newly  discovered  evidence, 
as  shown  by  the  accompanying  affidavits,  we 
cannot  with  justice  refuse  to  reverse  the 
order  of  the  court  overruling  the  motion  for  a 
new  trial. 

The  jvdgment  is  rerersed,  and  the  cause  re- 
manded. 

Andersy  Ch.  J.,  and  StUes  and  Hoyt* 
JJ.,  concur. 


MISSOURI  SUPREME  COURT. 


Anna  M.  ELEIBER,  Bespt., 
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PEOPLE'S  R.  CO.  et  al,  Appts. 
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1.  To  Jiunp  from  a  streot-ear  wMch  Is 
aboat  to  erons  a  railroad  traek  Is  not 
contributory  negllgenee  as  matter  of  law 
BufBoient  to  defeat  an  action  for  injuries  thereby 
received,  although  such  action  proved  to  be 
wronfp,  wbere  the  view  of  the  track  was  entirely 
cut  off  until  the  crosslDg  was  reached,  when  ao 
enffine  was  seen  approaching  only  a  abort  dis- 
tance away  and  the  gate-keeper,  who  appeared 
greatly  confused,  was  lowering  tbe  gates  so  as  to 
stop  the  street-car  directly  on  the  track,  while 
tbe  actions  of  passengers  and  by-standers  indi- 
cated an  apprehension  of  imminent  peril. 

2.  ▲  street-car  company  Is  not  liable 
ffor  an  injury  to  a  paawenger  in  Jump- 
ing firom  the  car  under  a  reasonable  appre- 
hension of  danger,  where  there  was  no  real  dan- 
ger and  the  apparent  danger  was  caused  by  the 
negligence  of  the  gate-man  at  tbe  railway  cross- 
ing and  his  confusing  and  contradictory  warnings 
and  signals  without  any  negligence  of  the  driver 
of  the  street-car. 

3.  The  ne^li^nce  of  a  i^te-man  at  a 
railway  croesin^  in  allowing  a  street- 
emr  to  ^get  almost  if  not  entirely  upon 
the  track  before  giving  any  warning  when  an 
engine  was  approaching,  and  then  in  giving  con- 
tradictory signals  as  to  stopping  or  going  ahead, 
may  render  the  railway  company  liable  for  an 
injury  to  a  passenger  in  the  street-car  in  Jump- 
ing from  the  car  under  a  reasonable  apprehen- 
sion of  danger,  although  there  was  no  real  danger 
because  the  engine  was  under  perfect  control. 

4.  Evidence  of  the  acts  of  other  passen- 
gers and  of  the  outcries  made  by  them 
and  by  by-standers  at  the  time  when  a  pas- 
senger Jumped  from  a  street-car  and  was  injured 
is  admissible  in  an  action  for  the  damages  thereby 
sustaid^d  as  descriptive  of  the  occurrence  and  as 
part  of  the  res  gestce^  and  also  to  show  reasonable 
apprehension  of  danger. 

{Sherwofxi,  Ch.  J.,  and  Brace,  J^  dissent  from  prop- 
osition s,) 


(November  9, 1881.) 

APPEAL  by  defendants  from  a  iudgment  of 
the  Circuit  Court  for  St.  Louis  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligence. 
Reversed  as  to  one  company.  Affirmed  as  to  the 
other. 

Statement  by  Sherwood*  Ch,  J.: 

Plaintiff,  who  is  a  widow,  some  fifty-six 
years  of  age.  and  a  dress -maker  by  occupa- 
tion, brings  her  suit  for  damages  against  both 
the  Street- Car  Company  and  the.  Missouri  Pa- 
cific Railway  Company  for  injuries  received 
by  her  in  consequence  of  lumping  from  a  car 
01  the  former,  on  which  ^e  was  a  passenger. 
Omitting  formal  portions,  the  petition  is  the 
following :    "That  on  or  about  the  15th  diiy 
of  June,  1887,  the  defendant  the  People's 
Railway  Company  received  the  plaintiff  in 
one  of  its  cars  as  a  passenger.     That  said  car 
was  proceeding  along  Fourth  Street,  a  pub- 
lic  street  of  said  city,  at  a  point  near  Pop- 
lar Street.     That  at  Poplar  Street  said  de- 
fendant's track  crosses  the  track  of  the  other 
defendant,    the    Missouri    Pacific    Railway 
Company.      That  at  the  place   where  said 
tracks  cross  each  other,  and  on  said  public 
street,   the  defendant  the  Missouri   Pacific 
Railway  Company  has  erected  certain  mov- 
able barriers,  which  it  is  its  duty  to  close 
in  a  careful  manner,  and  suflSciently  in  ad- 
vance of  the  approach  of  its  trains  to  give 
timely  warning  to  vehicles  and  persons  trav- 
eling upon  said  Fourth  Street  of  the  ap- 
proach of  its  trains.  .  That  when  said  car 
on  which  the  defendant  the  People's  Rail- 
way Company  was  transporting  plaintiff  ap- 
proached said  Poplar  Street,  a  locomotive 
and  train  of  defendant  the  Missouri  Pacific 
Railway  Company  was  approaching  Fourth 
Street  in  such  a  manner  as  could  have  been 
perceived  by  the  employ  §  of  the  said  Peo- 
ple's Railway  Company,  and  it  became  the 
duty  of  said  defendant  to  exercise  great  care 
in  approaching  said  Poplar  Street,  and  to 


NoTB.— The  doctrine  that  a  person  is  not  liable 
for  contributory  negligence  in  attempting  to  es- 
cape from  a  peril  caused  by  the  negligence  of  an- 
other, although  the  attempt  was  unwise,  is  abun- 
dantly sustained  by  the  authorities,  many  of  which 
are  cited  in  the  above  opinions  and  briefs.  The 
14  L.R.A. 


same  Is  true  of  the  proposition  that  the  apprehen- 
sion of  danger  must  be  reasonable;  but  on  the 
question  presented  in  this  case  whether  there  must 
be  a  real  danger  and  not  merely  an  apparent  one 
there  seem  to  be  no  direct  authorities. 
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avoid  collision  between  its  car  and  the  loco- 
motive of  said  defendant  the  Missouri  Pa- 
cific Railwaj^  Company;  biit  defendant  the 
People's  Railway  Company,  in  utter  disre- 
gard of  its  duty  towards  its  passengers,  did 
by  its  agents  and  servants  carelessly  drive 
said  car  on  until  it  reached  said  railway 
crossing,  and  placed  said  car  carelessly  in 
close  proximity  to  the  moving  locomotive  of 
said  other  defendant  as  it  approached  said 
car,  and  subjected  the  limbs  and  lives  of  its 
passengers  to  great  peril.  That  by  reason 
thereof  a  collision  seemed  inevitable,  and 
plaintiff,  being  thus  exposed  to  great  dan- 
ger, and  believing  her  life  to  be^  in  peril, 
and  deeming  it  unsafe  to  longer  remain  upon 
said  car,  jumped  from  the  same  in  order  to 
free  herself  from  said  danger,  and  in  so  do- 
ing broke  her  le^,  and  otherwise  >?reatly 
wounded  and  bruised  her  person,  and  re- 
ceived a  severe  mental  shock  from  being  put 
in  such  great  peril.  That  at  the  time  when 
said  defendant  the  People's  Railway  Com- 
pany thus  carelessly  and  negligently  drove 
said  car  in  such  close  proximity  to  the  mov- 
ing locomotive  of  defendant  the  Missouri 
Pacific  Railway  Company,  the  latter  defend- 
ant, with  great  negligence  in  the  manage- 
ment of  its  said  barriers  and  locomotive  after 
the  peril  of  plaintiff  was  discovered,  not 
having  closed  its  barriers  in  a  Ijmely  man- 
ner began  and  continued  to  shut  down  said 
barriers  upon  the  horses  of  the  car  and  upon 
the  car  in  which  plaintiff  was  being  carried, 
causing  said  barriers  to  inclose  said  car  and 
horses  carelessly  between  them  and  in  front 
of  said  locomotive,  which  continued  to  move 
on  towards  said  car  and  cause  one  of  said 
barriers  to  become  entangled  in  said  car, 
and  render  it  seemingly  impossible  to  pre- 
vent a  collision  between  said  car  and  said 
locomotive,  thereby  adding  to  the  peril  and 
anguish  of  plaintiff. "  Damages  in  the  sum 
of  $10,000  were  asked.  The  answer  of  the 
People's  Railway  Company  or  Street- Car 
Company,  after  interposing  a  general  denial, 
is  as  follows:    "That  any  injuries  which 

Slaintiff  may  have  sustained  on  the  occasion 
escribed  in  the  petition  were  caused  by  her 
own  conduct  in  needlessly  and  carelessly 
iumpinji;  from  said  car  while  the  same  was 
in  motion,  at  the  time  and  place  alleged ; 
and  defendant  says  that  plaintiff  would  not 
have  been  injured  in  any  manner  had  she  re- 
tained her  seat  upon  this  defendant's  car; 
and  this  defendant  further  says  that  the  al- 
leged injuries,  if  any,  were  not  caused  by  the 
negligence  of  this  defendant,  or  any  of  its 
agenti  or  servants,  as  charged  in  the  peti- 
tion .  .  .  Thatany  injuries  which  plain- 
tiff may  have  sustained  on  the  occasion  re- 
ferred to  in  the  petition  were  caused  by  the 
concurrinfi;  negligence  and  improper  conduct 
of  plaintiff  and  of  defendant  the  Missouri 
Pacific  Railwav  Company,  in  this:  that 
upon  the  occasion  aforesaid  the  agent  and 
sei  vant  of  the  Missouri  Pacific  Railway  Com- 
pany, whose  duty  it  was  to  display  a  signal, . 
or  close  the  movable  gates  on  the  approach 
of  locomotives  or  trains  of  cars  at  the  inter- 
section of  Fourth  and  Poplar  streets,  failed 
to  give  any  signal  on  the  occasion  referred 
to  in  the  petition,  and  also  delayed  the  clos- 
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ing  of  said  gates  until  this  defendant's  horse- 
car  had  alre^y  reached  near  the  intersection 
of  Poplar  Street,  and  was  about  to  cross  the 
same,  when  he  began  to  lower  said  gat«s, 
and  ordered  this  defendant's  driver  to  go  on 
and  cross  over  the  railroad  tracks,  so  that  he 
mi^ht  proceed  with  the  closing  thereof, 
which  this  defendant's  driver  did;  but  in 
the  meantime  plaintiff  unnecessarilv  and 
negligentlv  jumped  from  said  car  while  said 
car  was  still  in  motion,  although  there  was 
no  danger  in  fact. "  The  answer  of  the  Mis- 
souri Pacific  Railway  Companv  was  in  effect 
a  general  denial,  and  also  a  plea  that  plain- 
tiff's injuries  were  caused  by  her  own  care- 
lessness and  negligence,  directly  contribut- 
ing to  produce  the  same. 

At  the  time  the  accident  in  question  oc- 
curred the  People's  Railway  Company  oper- 
ated a  line  of  horse-cars  on  a  double  track 
running  north  and  south  on  Fourth  Street  in 
the  city  of  St.  Louis;  The  Missouri  Pacific 
Railway  Company  operated  a  steam  railroad 
along  a  single  track  on  Poplar  Street,  run- 
ning east  and  west.  The  tracks  of  the  re- 
spective companies  intersect  each  other  at 
Poplar  Street,  and  there  the  Missouri  Pacific 
Railway  maintains  certain  movable  gates  or 
barriers,  which  it  lowers  across  Fourth  Street 
at  the  approach  of  its  trains,  and  raises  after 
they  have  crossed  said  street.  Fourth  Street 
is  a  much-traveled  thoroughfare.  Owing  to 
intervening  buildings,  approaching  trains 
on  Poplar  Street  cannot  be  seen  from  Fourth 
Street,  except  near  the  intersection  of  the 
two  streets.  The  gates  operated  by  the  Mis- 
souri Pacific  Railway  Company  are  in  the 
shape  of  long  poles  or  barriers,  standing  up- 
right on  the  east  side  of  Fourth  Street  when 
the  track  is  clear,  and  which  are  lowered 
westwardly,  to  a  horizontal  position  across 
Fourth  Street,  when  a  train  is  about  to  cross. 
They  can  be  thus  raised  or  lowered  in  one  or 
two  seconds.  They  are  in  charge  of  a  gate- 
keeper, employed  by  the  Missouri  Pacific 
Hail  way  Company,  and  under  its  sole  con- 
trol. There  was  one  such  pole  on  the  north 
and  one  on  the  south  side  of  the  Missouri 
Pacific  Railway  track.  These  gates  or  bar- 
riers have  been  in  position  and  were  habit- 
ually operated  by  the  Missouri  Pacific  Rail- 
way Company  for  a  long  time  prior  to  the 
accident  here  in  controversy,  and  were  relied 
upon  by  those  operating  street-cars  and  the 
public  generallv  in  approaching  the  track 
of  the  steam  railway  as  a  warning  and  pro- 
tection against  approaching  trains. 

Poplar  Street,  at  the  point  mentioned,  is 
21  feet  from  curb  to  curb,  and  Fourth  Street 
49  feet  and  8  inches  at  that  point  between 
curbs.  At  the  time  of  the  occurrence  in 
controversy  there  were  some  45  passengers 
on  the  street-car,  which  was  an  open  one, 
used  in  the  summer-time.  In  addition  to 
the  facts  already  stated,  the  following,  it  is 
believed,  will  furnish  the  other  salient  facts 
necessary  to  a  proper  understanding  and 
determination  of  the  cause :  The  driver  of 
the  horse-car  on  which  plaintiff  was  ridinir 
began  drawing  the  brake  and  "slowed  up*" 
as  usual  about  midway  of  the  block  as  he 
approached  Poplar  Street  going  south.  He 
saw  no  signal,  and  the  gates  were  up.    The 
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car  then  moved  on  slowlv ;  so  slowly  the 
driver  testifies  that  he  could  have  stopped  it 
within  a  space  of  five  feet  if  he  had  wanted 
to.  At  this  time  he  could  not  see  the  Pop- 
lar-Street track  west  of  Fourth  Street,  but 
he  kept  his  eye  on  the  gate-keeper  and  the 
barriers.  When  the  team  reached  the  Poplar- 
Street  track,  and  the  front  platform  of  the 
car  was  about  on  a  line  with  the  northern 

fate,  and  not  until  then,  the  gate-keeper 
egan  to  lower  the  gate  over  the  car,  at  the 
same  time  hallooing  to  the  driver  to  go  ahead, 
or  hurry  up,  or  words  to  that  effect.  At  the 
same  time  the  driver  saw  a  locomotive  coming 
€a8t  on  Poplar  Street  from  the  direction  ^ 
Fifth  Street,  and  ringing  its  bell.  It  was 
then  over  half  a  block  away,  and  was  ap- 
proaching very  slowly, — as  the  engineer 
testifies,  could  have  been  stopped  within  a 
few  feet.  Indeed,  its  motion  was  so  slow  as 
scarcely  to  be  perceptible;  so  that  some  of 
the  witnesses  testify  it  stood  still.  There 
was  no  train  attached  to  the  locomotive,  and 
it  is  undisputed  that  it  was  under  complete 
control.  When  the  gate-keeper  began  to 
lower  the  north  gate  over  the  passing  horse- 
oar  and  sang  out  to  the  driver  to  "go  on !  go 
on !"  the  latter  threw  off  the  brake,  started  up 
his  team,  crossed  the  railway  track,  and  came 
to  a  full  stop  when  he  had  passed,  and  when 
the  rear  of  the  car  was  about  twenty  feet 
south  of  Poplar  Street.  After  the  horse- car 
had  crossed,' and  the  track  was  clear,  both 
gates  were  let  down,  and  the  locomotive 
slowly  passed  along,  crossing  Fourth  Street 
on  its  way  towards  the  river.  In  the  mean- 
time, as  the  street- car  was  about  to  cross  the 
Poplar  Street  railway  track,  a  cry  of  alarm 
was  heard.  This,  it  seems,  came  from  one 
of  the  passengers,  who,  when  that  point  was 
reached,  according  to  plaintiff's  own  testi- 
mony raised  up  and  screamed  out,  "  My  God, 
we  will  all  be  killed!''  when  she  turned, 
saw  the  engine  coming,  and  jumped  from 
the  car,  falling  in  between  the  tracks  of  the 
railroad,  and  receiving  the  injuries  com- 
plained of.  She  was  the  only  passenger  in- 
jured. Some  of  the  passengers — about  ten 
in  number — got  off  or  jumped  off  the  car; 
the  others  remainin>i:  in  their  seats,  among 
them  a  lady,  Mrs.  Peck,  who  testifies  that, 
as  the  car  got  on  the  railroad  track  on  Poplar 
Street,  some  one  hallooed  "  Get  out  of  there !" 
that  this  sound  proceeded  from  the  direction 
where  the  flagman  stood, — t.  e.,  on  the  north- 
east comer  of  the  intersection  of  the  two 
streets ;  that  she  sat  on  the  right-hand  side 
of  the  car,  on  the  third  seat  tTom  the  front 
and  did  not  notice  anyone  in  front  of  her 
jump  off  the  car ;  that  the  driver  was  cool 
and  collected  and  had  his  team  and  the 
brakes  of  the  car  well  in  hand,  and  under 
perfect  control,  until  after  they  had  passed 
over  the  railroad  track;  that  she  **d]d  not 
hear  any  screams  until  they  got  onto  the 
track ;  that  she  did  not  jump  off  the  car, 
because  she  did  not  see  any  reason  for  doing 
3o  f  that  after  the  driver  stopped  or  nearly 
stopped  his  car  at  the  northern  barrier  or 
gate  he  (Ud  not  stop  again  until  he  had  driven 
across  the  railroad  track, — some  twenty  feet, 
— and  some  twenty  feet  south  of  it,  and 
when  he  stopped  the  car  she  looked  up  and 

14  L.  R.  A. 


saw  the  engine  which  was  half  a  block 
away,  or  about  150  feet.  There  was  a  di- 
versity of  opinion  as  to  the  distance  the 
engine  was  away  at  the  time  the  street- car 
crossed  the  track,  some  witnesses  giving  the 
distance  at  40  or  50  feet,  some  100  feet,  some 
30  to  50  yards;  but  the  majority,  it  seems, 
place  the  distance  at  half  a  block,  and  two 
witnesses,  who  took  note  of  where  the  engine 
came  to  a  full  stop  at  the  time  the  street- car 
crossed  the  railroad  track,  and  afterwards 
measured  the  distance,  state  that  it  was  185 
feet.  This  testimony  should  certainly  have 
far  greater  weight  than  mere  hasty  surmises 
or  guesses  as  to  the  distance  of  a  coming 
engine.  There  was  a  difference  of  opinion 
among  the  witnesses  as  to  whether  the  car, 
after  startin/s:  south  from  the  north  barrier 
or  gate,  stopped  before  it  reached  a  point  20 
feet  south  of  the  railroad  track ;  but  the 
preponderance  of  the  ^testimony  is  to  the 
effect  it  did  not  stop  until  said  last  point 
was  reached.  During  the  examination  of 
witnesses,  objections  were  taken  by  defend- 
ant's counsel  to  evidence  as  to  how  other 
passengers  acted,  and  as  to  what  they  said 
at  the  time  of  the  accident. 

The  above  is  believed  to  be  a  substantial 
summary  of  the  testimony  in  the  cause. 

Messrs.  Hitchcock,  Vadill  Sk  Finkeln- 
hnrgf  for  People's  Railway  Co.,  appellant: 

There  was  absolutely  no  evidence  of  negli- 
l^nce  on  the  part  of  this  defendant  or  any  of 
its  employes.  Under  the  facts  as  shown  by 
the  testimony  the  case  should  not  have  been 
submitted  to  the  jury. 

Masehek  v.  8t.  Louis,  I,  M.  dt  8.  B.  Co.  71 
Mo.  276;  Jackson  v.  Hardin,  88  Mo.  175;  Hunt 
V.  Missouri  Pae,  B.  Co.  6  West.  Rep.  203,  89 
Mo.  607;  Hoknan  v.  Chicago,  R.  7.  d  P.  R.  Co. 
62  Mo.  562;  Oulf,  C,  dkS.  F.  R.  Co.  v.  Wallen, 
65  Tex.  568. 

Everyone  driving  a  vehicle  along  a  public 
street  has  a  right,  when  approaching  a  railroad 
crossing,  to  rely  on  the  signals  which  the  rail- 
way has  provided  as  a  warning  to  the  public  of 
the  approach  of  trains. 

Wielan  v.  New  York,  L.  E.  dk  W.  R.  Co.  88 
Fed.  Rep.  15;  Shanksnbery  v.  Metropolitan  St. 
R.  Co.  46  Fed.  Rep.  177;  Sweeny  v.  Old  Colony 
d  N.  R.  Co.  10  Allen,  868,  87  Am.  Dec.  644; 
Palmer  v.  New  York  Cent.  <fc  H.  R.  R.  Co.  112 
N.  Y.  284;  (Hdenlmrg  v.  New  York  Cent.  &  H. 
R.  R.  Co.  124  N.  Y.  414;  Lunt  v.  London  & 
N  W.  R.  Co.  L.  R.  1  Q.  B.  277;  Beach, 
Ck)ntrib.  Neg.  p.  199;  Wharton,  Neg.  §  887; 
Pierce,  Railroads,  827;  E&nnayde  v.  Pacific  R. 
Co.  45  Mo.  255;  Petty  v.  Hannibal  db  St.  J.  R. 
Co.  8  West.  Rep.  297,  88  Mo.  806. 

Mr.  Bennett  Pike»  with  Mr.  H.  S. 
Priest*  for  Missouri  Pacific  R.  Co.,  appellant: 

There  was  no  negligence  shown  on  the  part 
of  the  gate-keeper  or  watchman  of  defendant, 
at  the  crossing  or  upon  the  part  of  the  engi- 
neer in  charge  of  the  locomotive  that  was 
approaching  the  crossing. 

Ouir  C.  &  8.  F.  R.  Co.  v.  Wallen,  65  Tex. 
568;  Chicago,  R.  I  &  P.  R.  Co.  v.  Felton,  125 
lU.  458,  88  Am.  &  Eng.  R.  R.  Cas.  588;  Peek 
v.  New  York,  N.  H.  db  H.  R.  Co.  50  Conn.  879. 

Messrs.  Rassienr  Sk  Schnurmacher,  for 
respondent: 
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Wheo  one  is  placed  in  a  situation  of  peril  by 
the  negligence  of  another,  his  attempt  to  escape 
danger,  even  by  doing  an  act  which  is  also 
dangerous,  and  from  which  injury  results,  will 
not  prevent  a  recovery,  if  the  attempt  was  dne 
such  as  an  ordinarily  prudent  person  might 
make  under  the  like  circumstances. 

Beach,  Contrib.  Neg.  p.  48;  Whittaker's 
Smith.  Neg.  p.  992,  and  twU;  NeUan  v.  Atlan- 
tic di  P.  R.  Co.  68  Mo.  593;  TwanUey  v.  Central 
Park  y.  dt  E,  R.  Co,  69  N.  Y.  158,  25  Am. 
Rep.  162;  Bud  v.  New  Y<yrk  Cent,  R.  Go.  81 
N.  Y.  814,  b7  Am.  Dec.  271:  Wilson  v.  North- 
em  Pae.  B.  Co.  26  Minn.  278;  Stokes  v,8aUon- 
staU,  38  U.  S.  18  Pet.  181,  10  L.  ed.  115;  Wes- 
ley City  Coal  Co.  v.  Healer,  84  111.  126;  Brink 
v.  Ptftter,  17  III.  406;  Earr  v.  Parks,  40  Gal. 
188;  Lund  v.  Tyngsboro,  11  Gush.  568.  59  Am. 
Dec.  159;  Cook  v.  Parkham,  24  Ala.  21. 

The  foregoing  is  the  rule,  even  though  the 
person  womd  not  have  been  injured  at  all  had 
he  not  made  the  attempt  to  escape  the  threat- 
ened danger. 

Twomleyy,  Central  ParkN,  dE,  B,  Co,  and 
Buel  V.  liew  York  Cent.  B.  Co.  supra;  Iron  B. 
Co.  V.  Mowery,  86  Ohio  St.  418,  88  Am.  Rep. 
597;  Wilson  v.  Northern  Pae.  B.  Co.  supra; 
Smith  V.  St.  Paul,  M.  A  M.  B.  Co.  80  Minn. 
169;  Schuliz  V.  Chicago  dbN.  W.  B.  Co.  44  Wis. 
688;  Gvmz  v.  Chitago,  Si.  P.  d  M.  B.  Co.  52 
Wis.  672,  Qeorgia  B.  d  Bkg.  Co.  v.  Bhodes,  56 
Ga.  645. 

The  question  in  such  case  is  not  what  a  pru- 
dent person  under  ordinary  circumstances 
would  have  done,  for  the  shock,  the  sudden- 
ness of  the  emergency,  the  excitement  and  the 
influence  of  fear  and  terror  should  all  be  taken 
into  account;  cool  presence  of  mind  cannot  be 
expected. 

Beach,  Contrib.  Keg.  p.  44,  and  cases  cited; 
Siegrist  v.  Arnot,  86  Mo.  200,  56  Am.  Rep.  424; 
Adams  v.  Hannibal  d  St.  J.  B.  Co.  74  Mo.  558, 
41  Am.  Rep.  888. 

Therefore,  what  other  persons  did,  or  what 
they  said  by  way  of  exclamation,  may  be  given 
in  evidence  to  show  what  may  have  been  rea- 
sonably prudent  under  the  circumstances. 

TwomUy  v.  Central  Park  N,  <fc  E.  B.  Co. 
supra;  Galena  d  C.  U.  B.  Co.  v.  Fay,  16  111. 
558,  68  Am.  Dec.  823;  MMU  d  M.  B.  Co.  v. 
Ashcraft,  48  Ala.  15. 

Where  an  injury  is  occasioned  by  the  con- 
curring negligence  of  two  persons,  the  negli- 
gence of  the  one  will  be  no  defense  to  the  other. 
The  injured  party  may  hold  either,  or  both, 
liable. 

Whittaker's  Smith,  Neg.  p.  81,  and  cases 
there  cited. 

MaefarUbno*  /.,  delivered  the  opinion 
of  the  court: 

Plaintiff  sued  the  defendants,  the  People's 
Railway  Company  and  the  Missouri  Pacific 
Railway  Company,  jointly,  for  $10, 000 dam- 
ages on  account  of  personal  injuries  alleged  to 
have  been  sustained  by  her  by  reason  of  their 
negligence.  In  June,  1887,  the  date  of  plain- 
tiff's injuries,  the  defendant  Street  Railway 
Company  operated  a  horse-car  line  of  street 
railroad  alone  Fourth  Street,  in  the  city  of 
St.  Louis,  and  defendant  the  Missouri  Paci- 
fic Railroad  Company  operated  a  steam  rail- 
road along  Poplar  Street,  and  across  Fourth 
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Street.      At  the  Poplar- Street  crossing  of 
Fourth   Street  the  steam-railway  oompanv 
maintained  gates  or  barriers  for  the  purpoe^ 
of  closing  the  way  along  Fourth  Street  to 
prevent  persons  from  crossing  the  railroad 
when  dangerous  to  do  so  on  account  of  pass- 
ing trains.     It  also  had  a  watchman  in  charge 
of  these  gates,  whose  duty  it  was  to  raise 
and  lower  them  when  necessary,  and  to  give 
warning  on  tlie  approach  of  a  train.     On  the 
day  in  question  plaintiff  was  a  passenger  on 
an  open,  summer  car  of  the  street  railway, 
going  south.     On  this  car  there  were  forty- 
six  passengers.     When  the  car  reached  Pop- 
lar Street,  being  alarmed  on  account  of  appar- 
ent danger  from  a  collision  with  an  engine 
on  the  railroad,  plaintiff  jumped  from  the 
car,  and  was  injured.     The  charge  in  the 
petition  against  the  People's  Rauway  was 
that,  in  disregard  of   its  duty  to  its  passen- 
gers, its  agents  and  servants  carelessly  drove 
the  car  on  until  it  reached  the  railroad  cross- 
ing, negligently  placed  the  car  in  such  close 
proximity  to  a  moving  locomotive  that  a 
collision  seemed  inevitable,   and  plaintiff, 
thus  being  exposed  to  great  danger,  and  be- 
lieving her  life  to  be  in  peril,  jumped  there- 
from in  order  to  free  herself   from  danger. 
As  to  the  Missouri  Pacific  Railway  Company, 
the  charge  was  that  it  was  negligent  in  the 
management  of  its  ^tes  and  locomotive  after 
the  peril  of  plaintiff   was  discoTered,  ''not 
having  cloeea  its  barriers  in  a  timely  man- 
ner, t^an  and  continued  to  shut  down  said 
barriers  upon  the  horses  and  car  in  which 
plaintiff    was  being  carried,   causing  said 
barriers  to  Inclose  said  car  and  horses  care- 
lessly between  them  and  in  front  of  said  lo- 
comotive, "  so  as  to  render  it  seemingly  im- 
possible to  avoid  a  collision  between  the 
car  and  the  locomotive.     The  answer  of  each 
defendant  was  a  general  denial  and  a  plea  of 
contributory  ne^l  i  gence.    Judgment  was  ren- 
dered by  the  circuit  court  against  both  defend- 
ants, and  both  have  appealed.     Each  defend- 
ant asked  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  refused. 
and  the  principal  contention  by  defendants 
here  is  that  the  evidence  was  insufficient  to 
justify  the  verdict,  and  the  demurrers  to  the 
evidence  should  have  been  given. 

1.  It  is  as  well  settled  as  any  other  prin- 
ciple of  the  law  of  negligence  that  if  one. 
by  the  negligence  of  another,  has  been  placed 
in  a  situation  of  apparent  imminent  peril, 
he  is  not  required,  in  attempting  to  escape 
therefrom,  to  use  the  judgment  and  diacre- 
tlon  that  are  required  of  him  when  not  domi- 
nated by  terror  of  impending  danger ;  and 
if,  without  having  time  to  aeliberate,  and 
acting  upon  the  instinct  of  self-preserr&tion. 
and  as  a  prudent  person  might  be  expected 
to  act  in  the  circumstances,  he  is  injure^^  by 
adopting  a  dangerous  alternative,  he  may 
still  recover  from  the  one  by  whose  negli- 
gence he  has  been  impelled  to  act.  This  is 
true  though  no  injury  would  have  resulted 
had  no  attempt  to  escape  been  made.  Beach. 
Contrib.  Neg.  48,  and  cases  cited ;  Whina- 
ker's  Smith,  Neg.  892;  Jofus  ▼..JBtofn,  t 
Starkie,  498 ;  Stokes  v.  SaUonHaU^  S8  U.  S. 
18  Pet.  181,  10  L.  ed.  115 ;  2  Sheann.  & 
Redf.  Neg.  g  477. 
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These  are  the  leading  cases  in    England, 
and  this  country,  and  have  generally  been 
followed,   as  will  be  seen  by  reference  to 
cases  cited  by  Beach  and  Smith,  9upra.    The 
prlDciple  is  well   illustrated   by   numerous 
adjudged  cases.     In  Ttoomley  ▼.  Central  Park 
N.  dt  E.  B.  Go. ,  69  N.  Y.  160,  26  Am.  Rep. 
163,  plaintiff  Jumped  from  a  moving  street- 
car to  avoid  the  apparent  danger  of  a  train 
of  cars  running  on  an  intersecting  railroad. 
She  fell,  and  was  injured,  but  the  car  passed 
over  the  railroad  track  without  a  collision. 
The  suit  was  against  the  street- car  com  pan  v 
for  negligence  m  crossing  the  railroad  track 
in  such  near  prozimitv  to  an  approaching 
train.     In  delivering  the  opinion  the  court 
.says:    ^The  peril  oi  remaining  in  the  car 
was  properly  judged  by  the  circumstances  as 
they  there  appeared  to  the  passengers  and 
not  by  the  result.  •  The  fact  that  the  car  did 
pass  over  safely  cannot  reflect  upon  the  ac- 
tion of  plaintin,  and  does  not  prove  that  she 
was  imprudent  or  negligent  in  jumping  from 
the  car.      She  was  compelled  to  act,    and 
chose  the  hazard  which  appeared  to  be  the 
least. — that  is,  to  act  upon  the  probabili- 
ties as  they  appeared  to  her. "    A  traveler,  to 
avoid  impending  danirer  from  a  defective 
street,    leaped  from  his  carriafl^e,   and  was 
thereby  injured.      In   a  suit   for   damages 
against  the  town  the  court  says:    ** Plaintiff 
not  having  come  in  actual  contact  with  the 
defect  in  the  highway,  it  is  said  that  the 
liability  has  not  attached  to  the  town.     But 
this  we  think  is  too  limited  a  construction 
of  the  statute.     The  injury  to  be  compensated 
for  bv  the  town  is  one  that  has  been  occa- 
sioned by  reason  of  any  defect  or  w^ant  of  re- 
pair in  any  highway.     Such  injury  to  the 
person  may  be  occasioned  by  reason  of  defect 
of   the  highway,  when  the  traveler,  being 
brought  suddenly  into   imminent  peril  by 
his  near  approach  to  it,  in  the  exercise  of 
ordinary    care    and    prudence,    voluntarily 
leaps  from  his  carriage,  and  suffers  injurv 
thereby.     The  circumstances  must  be  sued 
as  to  Justify  his  conduct,  and  the  defect  in 
the  highway  must  have  been  the  cause  of 
his  voluntary  act  of  throwing  himself  from 
the  carriage."    L»nd  v.  TyiigsborOy  11  Cush. 
566,  59  Am.  Dec.  159.     In  the  case  of  Wesley 
City  Coal  Ok  v.  Healer,  84  111.  129.  plaintiff 
sued  the  coal  company  for  negligently  caus- 
ing? the  death  of  her  husband.     Defendant 
was  operating  certain  coal  mines,  in  which 
it  had  neglected  to  nrovide  more  thnn  one 
shaft,  as  required  by  the  statute.     Plaintiff's 
husband  was  a  laborer  in  the  mine.     A  Are 
occurred  in  the  shaft.     Smoke  was  tilling 
the  mine,  and  a  cry  of   ^  Fire  !*'  was  given. 
Plaintiff  and  the  other  operatives  rushed  to 
the  shaft,  which  was  the  only  means  of  es- 
cape.    In  the  rush  deceased  tell  through  a 
shaft  into  a  second  mine,  and  was  killed. 
The  Are  was  extinguished,  and  the  alarm 
was  unnecessary.    The  negligence  charged 
was  the  failure  to  provide  additional  shafts 
for  the  safety  of  the  operatives.     In  his  opin- 
ion, Dickey,  J,,  said:    ^Had  there  been  a 
second  mode   of  escape,   no  such  cause  of 
alarm  would  have  existed.     Men  of  ordinarv 
prudence  would  have  felt  safe,  and  been  left 
to  exercise  their  caution  in  avoiding  accidents 
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on  the  way  to  a  sure  mode  of  escape.  It  has 
long  been  settled  that  a  party  having  iciven 
another  reasonable  cause  for  alarm  cannot 
complain  that  the  person  so  alarmed  has  not 
exercised  cool  presence  of  mind,  and  thereby 
found  protection  from  dangersZresulting  from 
the  alarm. "  From  these  decisions  the  f  ol  low  - 
ing  rules  essential  to  liability  may  be  de- 
duced: firet,  the  peril  of  alarm  must  have 
been  caused  by  the  negligence  of  the  one 
against  whom  indemnity  is  sought ;  eecotid, 
the  apprehension  of  peril,  from  the  stand- 
point of  the  injured  person,  must  have  been 
reasonable;  and,  third,  the  appearance  of 
danger  must  have  been  imminent,  leaving 
no  time  for  deliberation.  On  the  other  hand, 
the  danger  must  be  Judged  by  the  circum- 
stances as  they  appear,  and  not  by  the  result. 
2.  Applying  these  principles* to  the  evi- 
dence in  this  case,  was  the  court  justified  in 
submitting  the  issues  to  the  jury  as  to  whether 
these  defendants,  or  either  of  them,  were 
guilty  of  negligence  which  exposed  plain- 
tiff to  apparent  impending  danger,  and 
whether  the  apprehension  of  danger  on  the 
part  of  Dlaintiff,  from  her  stand-point,  was 
reasonable?  The  following  facts  were  un- 
disputed :  The  railroad  track — itself  a  place 
of  danger — passed  along  a  very  narrow  street. 
Where  the  street-car  line  crossed  the  railroad 
the  view  of  the  track  of  the  railroad  to  the 
west  was  wholly  obstructed  by  buildings 
until  the  street-car  reached  Poplar  Street, 
within  fifteen  feet  of  the  track.  Gates  or 
barriers  were  maintained  on  each  side  of 
Poplar  Street,  to  be  lowered  in  order  to  pre- 
vent persons  on  foot  or  in  vehicles  from 
crossing  the  railroad  track  when  dangerous 
to  do  so  on  account  of  passing  engines  and 
trains.  A  watchman  was  in  charge  of  the 
gates,  whose  duty  it  was  to  close  the  crossing 
on  the  approach  of  a  train,  and  to  direct  and 
warn  persons  crossing  the  railroad.  The 
position  of  the  watchman  was  on  the  north 
side  of  Poplar  Street,  and  from  his  position 
he  could  operate  both  gates.  Poplar  Street 
was  twenty-one  feet  in  width  from  curb  to 
curb,  and  about  twenty- five  feet  between 
the  gates.  The  street- car,  with  the  team  in 
front,  was  about  twenty-five  feet  in  length 
also  having  barely  rocm  for  them  to  stand 
between  the  gates.  The  evidence  then  tends 
to  prove  (which  satisfies  the  inquiry)  that 
the  street  car  was  driven  slowly  and  carefully 
down  to  Poplar  Street  without  warning  or 
signal  from  the  watchman.  When  the  front 
of  the  car  had  reached  a  point  about  opposite 
the  gate,  the  horses  being  probably  on  the 
railroad  track,  the  watchman  **  yelled"  to  the 
driver  to  stop,  and  commenced  lowering  the 
gates.  The  car  came  nearly  or  quite  to  a 
stop.  Tlie  gate  on  the  opposite  side  of  the 
street  in  front  of  the  car  was  half  way  down. 
At  this  juncture,  when  there  was  clearly 
apparent  danger  of  a  collision  with  the 
horses,  and  when  signals  of  danger  had  been 
given  in  the  most  emphatic  manner,  the 
watchman  called  out,  or  "yelled,**  as  one  or 
more  witnesses  expressed  it,  "Gk)  on!  Go 
on  !**  It  appeared  then  that  the  horses  and 
car  would  be  inclosed  between  the  gates  and 
across  the  railroad.  The  excited  language 
of  the  guard,  and  the  confusion  of  his  orders. 
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taken  with  the  lowering  of  the  gates  and 
the  position  of  the  car,  would  have  created 
in  the  mind  of  the  most  self-possessed  ap- 
prehensions and  alarm.  At  this  moment 
someone  screamed,  "^My  Gk>d,  we  will  all  be 
killed  !*'  and  plaintiif  turned  her  eyes  to  the 
west,  and  saw  an  engine  approaching  on  a 
down  grade,  and  within  100  feet  of  the  car. 
Immediately  cries  arose  from  persons  on 
the  street,  and  from  passengers  on  the  car, 
such  as  "  Look  out !  Jjook  out !"  "  Drive 
on  quick!"  "Stop;  locomotive  is  com- 
ing!" All  became  confusion,  excitement, 
and  terror,  and  plaintiff,  with  manv  other 
passengers,  jumped  from  th^^  car.  In  fact 
the  engine  was  barely  moving,  and  was 
under  complete  control  of  the  engineer,  and 
no  actual  danger  of  a  collision  existed.  This 
state  of  facts,  from  the  stand- point  of  the 
passengers,  certainlv  tended  to  prove  reason- 
able cause  to  apprehend  imminent  danger  of 
a  collision,  and  that  no  time  or  opportunity 
was  afforded  plaintiff  to  deliberate.  In 
adopting  the  dangerous  alternative,  plaintiff 
could  not,  as  a  matter  of  law,  be  declared 
guilty  of  contributory  negligence.  Siearist 
V.  Amot,  86  Mo.  200,  56  Am.  Rep.  424; 
Adarm  v.  Hannibal  d  St.  J.  R,  Co.  74  Mo. 
554,  41  Am.  Rep.  833.  It  is  true,  plaintiff 
testified  that  the  gateman  commenced  raising 
the  gate,  and  the  car  had  started  forward, 
before  she  jumped,  and  that  her  attention 
was  first  called  to  the  engine  by  the  outcry 
of  one  of  tne  passengers.  Yet  she  does  not 
testify  at  all  in  reference  to  additional  facts, 
which  were  detailed  by  other  witnesses,  and 
which  should  properly  be  cx>nsldered.  In 
view  of  the  fact  that  the  whole  occurrence 
transpired  in  a  few  seconds,  and  in  view  of 
her  serious  injury,  her  memory  would  nec- 
essarily be  confused  and  indistinct.  But, 
taking  her  own  testimony  as  conclusive 
asrainst  her  in  determining  the  cause  of  her 
afarm,  we  do  not  think  it  can  be  declared  as 
a  matter  of  law  that  the  fact  of  lowering  the 
gates,  at  the  time  and  in  the  manner  shown 
bv  her  evidence  alone, — itself  a  most  em- 
phatic declaration  of  danger,  made  by  one 
charged  with  the  duty  of  watching,  and  to 
whom  plaintiff  had  the  right  to  look  for 
warning,— did  not  create  in  her  mind  reason- 
able ground  for  apprehending  a  collision, 
which  apprehension  culminated  in  terror  on 
seeing  the  approaching  engine. 

8.  Such  ground  of  apprehension  may  have 
existed,  however,  without  the  fault  of  de- 
fendants or^ither  of  them.  The  inquiry 
then  arises,  By  whose  negligence  was  plain- 
tiff caused  to  apprehend  danger?  While  it 
is  true  that  the  street-car  company  was  a 
carrier  of  passengers,  and  owed  to  plaintiff, 
as  a  passenger,  the  highest  degree  of  care 
practicable  m  the  circumstances,  it  was  not 
an  insurer  of  her  safety,  and,  unless  guilty 
of  some  negli fence,  would  not  be  liable  for 
her  injury.  After  a  careful  examination  of 
the  testimony,  we  are  unable  to  discover  any 
evidence  tending  to  prove  the  driver  of  the 
street-car  in  anv  respect  wanting  in  the  high 
degree  of  care  imposed  upon  him  as  a  carrier 
of  passengers.  He  drove,  as  all  the  evidence 
shows,  slowly  and  carefully  down  to  Poplar 
Street,  checked  his  speed  almost  or  entirely 
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to  a  stop'  at  a  signal  from  the  guard,  and, 
no  real  danger  appearing  to  him,  and  none 
in  fact  existing,  he  drove  across  the  track. 
He  manifested  no  excitement  or  loss  of  self- 
possession  which  could  have  been  communi- 
cated to  the  passengers.  It  is  true,  one  or 
possiblv  more  witnesses  testified  that  be 
stopped  his  car  on  the  railroad  track.  The 
weight  of  the  evidence  was  to  the  contrary, 
but  the  evidence  of  one  witness  to  this  fact 
would  have  required  the  submission  of  the 
issue  to  the  jury,  but  for  the  fact  that  it 
appeared  also  from  all  the  evidence  that 
plaintiff  had  jumped,  and  her  injuries  had 
been  received,  before  the  car  stopped ;  and 
the  act  of  stopping  the  car  on  the  track,  if 
it  was  done,  could  not  therefore  have  con- 
trolled or  induced  her  action.  To  properly 
measure  the  duty  of  the  street-car  driver, 
the  fact  must  also  be  kept  in  view  that  there 
was  no  real  danger,  nor,  from  this  stand- 
point, appearance  of  danger.  If  there  had 
been  in  fact  real  danger  of  a  collision,  the 
case  miffht  have  been  different.  The  negli- 
gence 01  the  watchman  would  not,  in  that 
case,  probably  have  excused  the  driver  from 
the  high  degree  of  care  exacted  of  carriers  of 
passengers  to  know  and  avoid  the  danger  of 
crossing.  Philadelphia  <fe  R.  R.  Co.  v.  Bayer, 
97  Pa.  91.  Besides  this,  the  gateman  was 
the  agent  of  the  railroad  company,  placed 
there  tor  the  express  purpose  of  warning  and 
directing  those  using  the  street,  and  of  pre- 
venting collisions  with  passing  trains,  and 
the  driver  of  the  car,  seeing  him  at  his  post 
of  duty,  had  the  rieht  to  rely  and  act  upon 
his  warnings,  signals,  and  directions  in  the 
absence  of  opportunity,  as  in  this  case,  to 
know  for  himself  the  situation.  Beach, 
Contrib.  Neg.  199 :  2  Wood,  Railway  Law. 
1328 ;  Wfielan  v.  New  York,  L.  B.  &  W.  R. 
Go.  sis  Fed.  Rep.  15 ;  PenntyliMnia  R.  (h.  v, 
Stegemeier,  118  Ind.  805;  Chicago,  R.  I.  <fe  P. 
R.  Co.  V.  ClougK  184  111.  586 ;  Central  Trust 
Co.  V.  Wabas?i,  8t.  L.  <ft  P.  R.  Co.  27  Fed. 
Rep.  159. 

4.  On  the  other  hand,  while  the  railroad 
company  only  owed  to  plaintiff  the  duty  of 
ordinary  care  in  the  circumstances,  we  think 
it  very  clear  that  there  was  evidence  tending 
to  prove  a  want  of  such  care.  It  must  be 
kept  in  mind  that  there  was  no  collision, 
and  that  the  injury  was  caused  by  a  volun- 
tary leap  by  plaintiff  from  the  car  to  avoid 
the  supposed  aanger.  The  inquiry  is  whether 
the  evidence  tended  to  prove  that  the  neg- 
ligence of  the  gateman  caused  the  condition 
of  terror  under  which  plaintiff  was  induced 
to  adopt  the  dangerous  alternative.  As  has 
been  said,  the  view  of  the  railroad  was 
wholly  obstructed  until  the  car  came  within 
the  limits  of  the  narrow  street  upon  which 
the  track  was  laid.  The  driver  and  passen- 
gers on  the  car  had  no  means  of  knowing 
that  the  crossing  was  clear  and  safe  before 
getting  in  very  close  proximity  to  the  track, 
except  from  the  warnings  of  the  watchman. 
Much  reliance  must  have  been  placed  apon 
his  watchfulness,  judgment,  and  discretion. 
Not  until  the  horses  drawing  the  car  were 
almost,  if  not  entirelv,  upon  the  railroad 
track,  was  a  word  or  sign  of  warning  given. 
At  that  moment  a  cry  came  from  him,  **  Stop ! 
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Stop !"  and  the  gates  commenced  lowering, 
■apparently  inclosing  the  car  and  horses  on 
the  track.  Almost  immediately  he  yelled, 
'^  Go  on  !  €ro  on  !"  implying  that  a  desperate 
alternative  of  trying  to  cross  the  track  ^ould 
be  made.  Now,  when  we  consider  the  dan- 
^rous  locality,  we  can  but  say  that  the 
manifest  excitement  and  confusion  of  the 
watchman  in  managing  the  barriers,  and  the 
•contradictory  warnings  implied  by  lowering 
And  raising  them  when  apparently  too  late 
for  protection,  were  matters  well  calculated 
to  excite  consternation  among  the  passengers, 
and  to  create  the  panic  which  resulted. 

5.  Objection  was  made  to  the  admission 
•of  the  acts  of  other  passengers,  and  of  out- 
cries made  by  them  and  by-standers  on  the 
•occasion.  We  think  this  evidence  was  ad- 
missible as  descriptive  of  the  occurrence, 
and,  as  part  of  the  res  gestm,  and  also  as  evi- 
dence that  plaintiff  was  actuated  bv  reason- 
able apprehension  of  danger,  ancl  not  by 
rashness  and  imprudence.  Tioomley  v.  Ckr^' 
tral  Park  2V,  dh  B.  R,  Go.  69  N.  Y.  158,  25 
Am.  Rep.  162 ;  Mobile  dk  M.  R,  Co.  v.  A%h- 
^aSU  48  Ala.  15;  GaJUna,  A  Q.  U.  R.  Co. 
v.  Fay,  16  111.  558,  63  Am.  Dec.  328. 

6.  Objections  were  made  to  the  rulings  of 
^he  court  in  giving  and  refusing  instructions. 
The  instructions  have  been  carefully  exam- 
ined, and  the  action  of  the  court  in  its  rul- 
ings thereon  is  found  to  be  in  conformity  to 
the  conclusions  reached  in  the  consideration 
•of  the  principles  governing  the  case.  These 
questions  need  not  be  further  discussed. 

Judgment  as  to  the  People's  Railway  Com- 
pany recersed,  and  affirmed  as  to  the  MissouH 
Pa^fic  Railway  Company. 

All  concur,  except  Sherwood.  Ch.  J.,  and 
JBnteey  J. ,  who  concur  in  reversing  as  to  the 
People's  Railway  Company,  but  dissent  in 
affirming  as  to  the  Missouri  Pacific  Railway 
Company. 

Sherwoody  Ch.  J. ,  dissenting : 
1.  The  claim  of  the  People's  Railway 
Company  that  its  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  should  have 
been  given  is  the  first  point  to  be  considered. 
Was  that  company  guilty  of  negligence  war- 
ranting a  recovery?  Certainly  the  facts  in 
evidence  do  not  seem  to  disclose  any  negli- 
gence whatever  on  the  part  of  the  driver  of 
the  street- car.  He  seems,  on  the  contrary  to 
have  exercised,  in  the  circumstances  dis- 
closed, a  degree  of  care  commensurate  with 
the  exigency  of  the  situation,  and  with  the 
duty  which  a  carrier  of  passengers  owes  to 
them.  Flagmen  or  watchmen  or  gate-men, 
by  whatever  name  designated,  are  the  agents 
of  the  company  employing  them,  and  a  per- 
son approaching  a  railroad  crossing  has  a 
right  to  rely  upon  either  the  acts,  indications, 
or  words  of  such  agents,  when  attempting 
or  about  to  cross  a  railroad  track,  and  is  not 
guilty  of  any  degree  of  negligence  in  plac- 
ing such  reliance  upon  the  words  or  verbal 
acts  of  such  servants  of  railroad  corporations. 
Beach,  Contrib.  Neg.  199;  Wharton,  Neg. 
2d  ed.  §  887 ;  Lunt  v.  L(mdon  d  N.  W.  H. 
Co.  L.  R.  1  Q.  B.  277 ;  Warren  v.  Fitchburg 
R.  Co.  8  Allen,  227,  85  Am.  Dec.  700; 
Pierce,  Railroads,  829,  and  cases  cited. 
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But,  of  course,  any  invitation,  either  ex- 
press or  by  signals,  on  the  part  of  the  serv- 
ants of  a  railroad  company  would  not  au- 
thorize an  ordinary  traveler  to  recklessly 
expose  himself  to  patent  danger.  Pierce, 
Railroads,  829,  and  cases  cited.  The  same 
principle  obviously  must  apply  even  to 
carriers  of  passengers,  who  with  equal  ne- 
cessity, must  rely  upon  the  vigilance  and 
faithfulness  of  those  servants  of  railroad 
companies  on  whom  is  cast  the  duty  \n  our 
large  cities  of  guarding  crossings  of  the  char- 
acter now  under  discussion.  The  case  of 
Philadelphia  dt  R.  R.  Co.  v.  Boyer,  97  Pa.  91,  2 
Am.  &  Eng.  R.  R.  Cas.  172,  does  not  at  all 
militate  against  this  view,  for  there  the  driver 
of  the  street-car  though  beckoned  by  the  flag- 
man of  the  railroad  company  to  **come  on/' 
yet  at  the  same  time  he  was  expressly  warned 
of  the  danger  by  a  passer-by,  but,  in  spite 
of  this  warning  and  of  an  unobstructed  view 
of  the  railroaa  track,  which  he  might  have 
had,  ventured  to  attempt  to  cross  the  same, 
in  which  case  it  was  properly  held  that  his 
act  was  one  of  gross  negligence.  See  note 
to  that  case.  The  facts  heretofore  stated 
bring  this  6ase  fully  within  the  operation  of 
the  principle  already  asserted,  since  the 
driver  of  the  street-car  had  no  opportunity 
of  seeing  the  whereabouts  of  the  engine,  and 
therefore  had  the  right  to  rely  in  all  con- 
fidence upon  the  acts  and  commands  of  the 
flagman  at  the  time  they  were  given  and  to 
continue  his  car  in  motion  even  after  he  saw 
the  slowly  approaching  engine ;  for  assur- 
edly there  was  nothing  either  in  the  appear- 
ance or  nearness  of  that  engine  to  give  any 
token  whatever  to  his  practiced  eye  of  im- 
pending danger.  Moreover,  he  had  the  right 
to  presume  that  the  engineer  would  so  operate 
his  engine  that  the  street>car  would  not  be 
struck  by  it.  Peck  v.  A^ew  York,  N.  H.  db 
H.  R.  Co.  50  Conn.  879.  Taking  this  view 
of  the  point  it  must  be  ruled  that  the  evi- 
dence in  this  cause  establishes  no  liability 
whatever  against  the  People's  Railway  Com- 
pany and  that,  in  consequence  of  this,  the 
instruction  asked  by  that  Company  in  the 
nature  of  a  demurrer  to  the  evidence  should 
have  been  given. 

2.  The  next  point  for  consideration  is  the 
duty  the  Missouri  Pacific  Railway  Company 
owed  to  the  plaintiff.  This  duty  obviously 
was  not  of  such  a  high  nature  and  extraordi- 
nary character  as  that  owed  by  a  carrier  to 
its  passengers,  but  only  a  duty  measured  by 
tlie  term  "ordinary  care."  Beach,  Contrib. 
Neg.  pp.  153,  190,  191,  195 ;  Doss  v.  Missouri, 
K.  <fe  T.  R.  Co.  59  Mo.  27,  21  Am.  Rep.  371 ; 
Dougherty  v.  Missouri  R.  Co.  97  Mo.  647. 
That  care  of  this  sort  was  exercised  by  the 
Missouri  Pacific  Railway  Company,  so  far 
as  concerned  the  management  of  its  engine, 
is  conceded  by  the  instructions  asked  by  the 
plaintiff  and  given  by  the  court.  It  stands 
confessed,  then,  upon  this  record,  that  no 
negligence  is  imputable  to  that  company  by 
reason  of  its  engine  pursuing  its  accustomed 
course  on  that  occasion. 

3.  The  only  question  then  left  remaining 
is  whether  the  Missouri  Pacific  Railway  Com- 
pany was  guilty  of  actionable  negligence 
in  respect  oi  the  management  of  its  gates  by 
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its  watchmaD.     In  order  for  the  plaintiff  to 
recover  against  that  company  it  must  appear 
not  only^that  that  company  was  guilty  of 
negligence  In  relation  to  its  gates,  but  that 
such  negligence  directly  occasioned  the  in- 
jury complained  of.     Slow,  if  the  engineer 
was  guilty  of  no  negligence  in  the  manage- 
ment of  his  engine,  keeping  it,  as  he  did, 
almost  stationary,  and  under  perfect  control, 
it  would  seem  that  the  gate-keeper  was  not 
negligent  in  ordering  the  driver  of  the  street- 
car to  do  that  which  he  might  do,  and  did 
do,  in  perfect  safety.     But,  granting  that  the 
gate-keeper  was  negligent,  by  what  stand- 
ard shall  his  negligence  be  measured?    Was 
anything  more  due  ftpm  him  than  as  the  rep- 
resentative of  his  employer, — i.  e.y  ordinary 
care?    But  granting,  further,  that  the  same 
high  degree  of  care  was  due  to  the  plaintiff 
from  the  gate-keeper  in  his  representative 
capacity  that  is  due  by  a  common  carrier  to 
its  passengers,  upon  what  sound  or  rational 
basis  can  the  liability  of  the  Missouri  Pa- 
cific Railway  Company  be  placed?    In  order 
to  ascertain  this  it  is  proper  to  consult  and 
to  consider  the  authorities,  and  this  will  be 
presently  done.     Meanwhile  it  will  be  con- 
ceded that  the  exclamations  made  by  the  fel- 
low-passengers of  plaintiff  at  the  time  she 
jumped  off  the  street-car  and  fell  upon  the 
railroad  track  were  competent  evidence,  be- 
ing part  of  the  res  gesUt;  for  this  is  shown 
by  abundant  authority  cited  by  her  counsel. 
It  will  be  conceded  also — for  so  are  all  the 
authorities — that,  if  a  person  is  placed  in  a 
situation  of  peril  by  the  negligent  act  of 
another,  and  m  order  to  avoid  that  peril  he 
adopts  a  perilous  alternative  in  endeavoring 
to  escape  imminent  peril,  then  such  endeavor 
will  not  constitute  contributory  negligence, 
if  the  danger  be  brought  about  by  the  de- 
fendant's negligence,  provided  that  the  act 
done  was  such  as  ordinarily  prudent  persons 
might  have  been  expected  to  do  in  like  cir- 
cumstances, even  though  the  injury  would 
not  have  happened  if  the  attempt  to  escape 
had  not  been  made.     Beach,  Contrib.  Neg. 
48,  44.  and  cases  cited ;  Whittaker's  Smith, 
Neg.    392.  and  cases  cited;   Story,    Bailm. 
9th  ed.  §  598,  and  cases  cited.     But  it  must 
be  borne  in  mind  that,  in  order  to  justify 
such  incurring  of  a  new  peril  in  the  endeavor 
to  avoid  a  former  one  there  are  two  essentials 
to  a  recovery :     (1)  The  position  from  which 
escape  is  sought  must  be  one  of  imminent  or 
apparently  imminent  danger,  such  as  admits 
of  no  delay  in  taking  action,  and  such  as 
would,     in    like    circumstances,    naturally 
arouse  the  fears  of  a  person  of  ordinary  pru- 
dence and  self-possession;  (2)  the  fault  of 
placing  the  party  injured  in  such  perilous 
position  must  rest  with  the  defendant,  and 
be  directly  occasioned  by  his  negligence. 
This  view  is  very  well  illustrat<3  by  an 
early  case  on  the  subject,  where  Lord  Ellen- 
borough,  in  charging  the  jury,  said:   **To 
enable  the  plaintiff  to  sustain  the  action  it 
is  not  necessary  that  he  should  have  been 
thrown  off  the  coach ;   it  is  sufficient  if  he 
was  placed  by  the  misconduct  of  the  defend- 
ant in  such  a  situation  as  obliged  him  to 
adopt  the  alternative  of  a  dangerous  leap  or 
to  remain  at  certain  peril.     If  that  position 
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was  occasioned  by  the  default  of  the  defend- 
ant, the  action  may  be  supported.     On  the 
other  hand,  if  the  plaintiff's  act  resulted 
from  a  rash  apprehension  of  dan|^er,  which 
did  not  exist,  and  the  injury  which  he  sus- 
tained is  to  be  attributed  to  rashness  and  im- 
prudence, lie    is    not    entitled    to    recover. 
.     .     .     A  coach  proprietor  certainly  is  not 
to  be  responsible  for  the  rashness  and  impru- 
dence of  a  passenger.     It  must  appear  that 
there  existed  a  reasonable  cause  for  alarm." 
Jonu  V.  Boyee,  1  Stark ie,  498.     That  case  waa 
approvingly  followed  in  that  of  i^tokes  v. 
SaltonnUM,  88  U.  8.  18  Pet.  181,  10  L.  ed. 
115;    which   presented  similar   features   of 
fact  for  adjudication.     Janes  v.  Boyce,  supr», 
was  followed  in   IngaUs  v.   Bills,  9  Met.  1, 
48  Am.  Dec.   846,  and  the  point  ruled  the 
same  way.      There  the   words  ^reasonable 
precaution''  and  "prudent  precaution"  were 
applied  to  the  act  of  leaping  from  a  stage- 
coach, where  an  axle-tree  had  broken  and 
hind  wheel  came  off,  causing  the  coach  to 
settle  down  on  one  side,  as  If  about  to  be 
overset. 

These  early  cases  in  England  and  this 
country  are  generally  followed,  and  the  sub- 
stance of  the  rulings  in  them  is  given  in 
the  f ormnl  a  above  stated.  Occasional  ly ,  per- 
haps, there  may  be  found  departures  from 
that  formula ;  but  the  great  current  of  au- 
thority fiows  in  the  direction  heretofore  in- 
dicated. Thus,  in  Coulter  v.  American  .¥. 
IT.  Erp.  Co.,  56  N.  Y.  585,  the  plaintiff  was 
walking  upon  the  sidewalk  when  an  express 
waffon  of  the  defendant  company,  driven 
rapidly  upon  the  sidewalk,  came  so  quickly 
up  behina  her  that  she  had  no  time  to  look 
around,  but  instinctively  sprang  aside  to  es- 
cape the  impending  danger,  ana  in  so  doing 
struck  her  head  against  a  wall,  receiving  in- 
juries ;  and  it  was  ruled  in  affirmance  of  the 
judgment  that  if  she  had  time  to  look  around 
before  jumping  in  order  to  dincover  the  cause 
of  her  sudden  alarm  it  was  her  duty  to  do 
so ;  otherwise  her  instinctive  effort  to  avoid 
the  danger  would  not  defeat  her  right  to  a 
recovery,  nor  diminish  the  defendant's  pre- 
viously incurred  responsibility  arising  from 
his  negligent  act. 

The  case  of  7\romley  v.  Central  Park  N. 
<ft  E.  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162, 
much  relied  on  by  plaintiff,  was  of  this 
nature :  The  plaintiff  was  a  passenger  on 
a  street-car,  the  route  of  which  crossed  a 
railroad  track.  Just  as  the  street-car  ap- 
proached that  track,  upon  which  an  express 
train  was  approaching  with  the  speed  cus- 
tomary to  such  trains,  the  driver  stopped  to 
allow  a  passenger  to  alight.  Had  he  re- 
mained stationary,  the  train  could  have 
passed ;  but  he  recklessly  whipped  up  bit 
horses,  and  drove  on  tiie  railroad  track  in 
front  of  the  fast  moving  train.  All  of  the 
passengers  in  the  car,  with  one  exception, 
perceiving  the  danger,  rushed  out.  and 
jumped  from  the  car.  The  plaintiff,  in  do- 
ing so,  fell,  and  was  injured,  and  the  car 
parsed  over  the  track  just  in  time  to  escape 
the  engine,  the  engineer,  by  promptly  re- 
versing and  bv  putting  on  brakes,  having 
barely  sucoeecfed  in  perventing  a  collision 
with  the  car ;  and  the  plaintiff  was  held  en- 
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titled  to  recover, — the  propriety  of  which 
decision  cannot  be  doubted,  since  all  the 
•elements  of  a  great  and  impending  peril 
were  present;  a  peril  produced  by  the  reck- 
lessly negligent  act  of  the  street -car  driver; 
a  p^ril,  too,  well  calculated  to  disconcert  the 
highest  self-possession,  and  appall  the  stout- 
est  heart. 

The  case  of  Bvel  ,v.  Keto  York  Gent.  B.  Co, , 
31  N.  Y.  814,  87  Am.  Dec.  271,  is  one  of 
similar  sort.  There  a  passenger  on  a  train, 
which  was  proceeding  west,  saw  another 
traiQ  coming  on  the  same  track  towards  the 
one  on  which  he  was  at  an  unusual  rate 
of  speed, — i.  «.,  about  25  miles  an  hour. 
Strenuous  efforts  were  made,  by  reversing  the 
engine  attached  to  the  plaintiff's  train,  to 
avert  a  collision,  but  without  avail,  for  the 
collision  occurred,  drivintr  the  cars  of  one 
of  the  trains  from  40  to  60  rods  over  the  ties, 
killing  one  man  on  the  eastward  bound 
train,  jamming  up  the  westward  bound  train, 
and  breaking  off  some  of  the  platforms  of 
the  cars.  Upon  seeing  the  approaching 
train,  and  men  jumping  from  other  cars  to 
avoid  the  impending  danger,  the  plaintiff 
left  his  seat,  rushed  to  the  forward  door  of 
the  car,  and  stepped  one  foot  upon  the  plat- 
form at  the  instant  of  the  collision  and  of 
his  injury.  And  it  was  held  that  the  railway 
company  was  guilty  of  the  grossest  negli- 
gence in  allowing  tbe  collision  to  occur  in 
the  circumstances  there  stated,  and  of  the 
plaintiff  it  was  aptly  said:  "^His  act  was 
not  the  result  of  a  rash  apprehension  of 
danger  that  did  not  exist. '' 

Other  cases  instanced  for  plaintiff  announce 
the  same  principle.  But  it  is  believed  that 
those  cases  do  not  parallel  the  present  one  in 
its  salient  facts  and  features.  Here,  accord- 
ing to  the  plaintiff's  own  statement,  which 
is  an  admission  as  well  as  testimony,  neither 
the  acts  of  the  gate-keeper  in  raising  or 
lowering  his  gates,  nor  his  words  to  the 
driver  to  ''go  on  !  go  on !"  excited  any  alarm 
in  her  breast ;  and  she  only  became  alaimed 
"when  the  driver  got  to  the  Poplar-Street 
track,  or  about  there,  [and]  someone  raised 
up  and  screamed  out,  'My  God,  we  will  all  be 
killed!'  when  she  turned,  looked,  saw  tbe 
engine  coming,  and  jumped  from  the  car." 
But  the  engine  and  its  management,  as  al- 
ready indicated,  have  been  entirely  elim- 
inated from  this  case  as  factors  of  negli- 
gence. There  was  no  mismanagement  in 
any  respect  about  it.  It  is  evident  beyond 
dispute  from  plaintiff's  own  testimony  that 
she  made  that  engine  the  main  element  of 
her  hasty  action,  and,  but  for  its  presence 
on  that  occ4ision,  she  would  not  have  jumped 
from  tlie  car.  The  question  then  arises.  Do 
the  facts  in  this  case  resemble  those  from 
which  quotations  have  already  been  approv- 
ing:! y  -made,  or  do  they  not  indicate  mi  the 
part  of  the  plaintiff,  not  a  ^reasonable  pre- 
caution" in  acting  as  she  did,  but  rather  "^a 
rash  apprehension  of  danger  which  did  not 
exist?"  Jones  v.  Boyce,  svpra.  It  would 
seem  from  both  authority  and  reason  that  the 
answer  to  this  question  must  be  one  unfav- 
orable to  the  plaintiff,  for  it  cannot  be 
claimed  that  any  real  or  any  apparently  im- 
minent danger  existed  such  as  would,  under 
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the  authorities  quoted,  authorize  or  justify 
the  plaintiff *s  inconsiderate  and  imprudent 
action.  Certainly  even  a  common  carrier  is 
not  responsible  in  damages  for  the  conse- 
quences growing  out  of  a  sudden  senseless 
and  unfounded  panic;  and  by  the  stronger 
reason  the  Missouri  Pacific  Railway  Com- 
pany, owing  only  to  plaintiff  the  duty  of 
ordinary  care,  would  not  be  responsible  for 
such  conseuuences.  In  some  respects  this 
case  resembles  that  of  Peck  v.  Netc  York,  N. 
H.  <fe  H.  B.  Co.,  supra,  where  a  husband 
drove  out  with  bis  wife  ^in  a  phaeton  on  a 
street  that  crossed  a  railroad  track.  In  en- 
deavoring to  go  through  the  gate  which  pro- 
tected that  track  the  wheel  of  the  phaeton 
was  momentarily  caught  in  the  gate  as  it 
swung  to  be  closed,  just  as  the  husband  at- 
tempted to  drive  through,  but  the  wife, 
becoming  alarmed  at  the  sight  of  the  engine 
and  the  attempted  closingof  the  gates  sprang 
out  and  was  injured.  The  husband  drove 
safely  across  the  track,  and  it  was  held  that 
the  act  of  the  wife  in  jumping  out  was  need- 
less. Culver,  J.,  remarking:  "If  Mrs.  Peck 
had  remained  in  the  carriage,  she  would 
have  passed  safely  across,  as  did  her  husband. 
She  misjudged.  She  was  in  no  real  danger, 
and  there  was  no  more  reason  for  her  jump- 
ing out  of  the  carriage  than  there  was  for 
her  husband.  She  comd  see  the  locomotive, 
and  might  have  known  as  well  as  her  hus- 
band that  the  engineer  would  not  start  his 
train  so  long  as  the  team  was  in  danger  of 
being  struck  by  it. " 

Other  cases  may  be  instanced  where,  upon 
facts  substantially  similar  in  their  bearing 
and  effect,  similar  judicial  conclusions  have 
been  reached.  Thus  in  Gvlf,  C.  <fe  5.  F.  B. 
Co.  V.  Walleu,  65 Tex.  568,  the  "plaintiff  and 
his  wife  were  passengers  on  a  train  of  de- 
fendant's road,  which  stopped  between  two 
stations,  and  remained  standing  for  about  an 
hour.  While  the  train  was  so  standing  an- 
other passenger  called  out,  'Here  comes  a 
train  right  on  us  !*  Other  passengers  jumped 
to  their  feet,  and  scrambled  to  get  out  of  the 
car-door.  Plaintiff  looked  throuffh  the  rear 
door,  and  saw  a  freight  train  coming  towards 
the  passenger  train,  and  about  3^  or  400 
yards  off.  He  called  to  his  wife,  and  both 
ran  to  the  c^r  platform  and  jumped  to  the 
ground,  when  he  saw  the  freight  train  100 
yards  in  the  rear,  having  stopped.  There 
was  evidence  to  show  that  nearly  all  the 
passengers  were  frightened.  There  seemed 
to  be  a  general  panic,  and  many  of  the  pas- 
sengers jumped  to  the  ground.  The  con- 
ductors of  the  two  trains  testified  that  there 
was  no  danger  whatever  of  a  collision,  as 
the  freight  train  had  been  properly  signaled 
as  soon  as  it  came  in  sight.  Three  of  the 
passengers  testified  that  they  saw  the  freight 
train  coming,  and  apprehended  no  danger; 
that  it  seemed  to  be  under  control,  and  was 
running  slowly.  In  an  action  by  the  plain- 
tiff to  recover  damages  for  the  injuries  re- 
ceived by  his  wife  in  jumping  off  the  train 
it  was  held  that  the  evidence  would  not  sus- 
tain a  verdict  for  the  plaintiff,  and  the  de- 
fendant could  not  be  held  guilty  of  any  act 
of  negligence  contributing  to  the  injury  of 
plaintiff's  wife."    Robinson,  J.,  in  deliver. 
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ing  the  opinion  of  the  court,  says :  ''The  de- 
fendant neither  caused  nor  contributed  to  the 
injuryof  plaintiff's  wife  unless  it  allowed  the 
freight  train  to  come  so  near  to  or  so  rapidly 
towards  the  passenger- coach  as  to  frighten 
the  passengers.  It  does  not  appear  from  the 
testimony  that  a  single  one  of  those  who 
leaped  from  the  train,  except  the  plaintiff, 
saw  the  freight  train  coming.  When  the 
plaintiff  saw  it,  it  was  300  or  400  yards  dis- 
tant, and,  he  says,  appeared  to  be  moving 
rapidly.  He  does  not  state  that  he  supposed 
from  what  he  saw  there  would  be  a  collision. 
No  one  left  the  train  upon  his  own  preoeption 
of  danger.  On  the  contrary,  those  who  used 
their  senses  felt  no  alarm,  and  remained  in 
the  car.  Whatever  may  have  been  the  speed 
of  the  train  when  800  or  400  yards  distant, 
it  was  slowed  to  a  full  stop  at  least  fifty 
yards  from  the  passenger-coach.     There  was 


no  actual  danger."  Of  a  similar  import  ia 
the  case  of  Cfiiciifjo^  R.  1.  &  P.  R.  Co.  v. 
Felton,  125  111.  458.  From  the  premises  of 
the  fact  and  of  law  aforesaid  these  conclusions 
must  be  drawn :  That  the  plaintiff  has  es- 
tablished no  cause  of  action  against  the 
Missouri  Pacific  Railway  Company;  that 
there  was  no  real  danger,  and  no  such  im- 
minent danger  as  would,  under  the  authori- 
ties quoted,  justify  her  rash  act,  and  cast 
the  responsibility  for  it  on  that  Company. 
It  follows  from  this  that  it  is  unnecessary  U> 
discuss  the  instructions  in  detail,  and  that 
the  judgment  as  to  that  company  also  should 
be  reversed.  The  foregoing  statement  and 
opinion,  which  were  filed  by  me  in  Division 
!No.  1,  I  refile  as  a  dissenting  opinion  to  the 
opinion  of  the  court  in  htnc,  in  so  far  as  that 
opinion  differs  from  this  one. 


MISSOURI  SUPREME  COURT  (2d  Div.). 


Henry  J.  DEAL,  Appt., 

V. 

MISSISSIPPI  COUNTY,  Re^t 


{. 


Mo. 


.) 


▲  statute  ^vinfl^  bounties  for  pliuit* 
in^  trees»  to  be  paid  by  the  oounty  in  which 
they  are  plaiited,l8  void  not  only  under  ConstMiiLrt. 
4,  9  47,  probibiting  a  ffrant  of  publlo  monev  or 
thln^  of  value  in  aid  of  or  to  any  individual,  asso- 
ciation or  oorporatiOD«  but  also  because  the  giv- 
ing  of  such  bountien  is  an  abuse  of  the  power  of 
taxation  without  re^ardfto  any  Ipartlcular  con- 
stitutional provlalone. 

(December  22, 1891.) 

APPEAL  hj  complainant  from  a  judgment 
of  the  Circuit  Court  for  Madison  County 
in  favor  of  defendant  in  an  action  brought  to 
/  recover  the  statutory  bounty  provided  for  the 
planting  and  cultivation  of  forest  trees.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  J.  Deal*  for  appellant: 

The  law  was  intended  to  check  the  rapid 
destruction  of  forests,  and  to  furnish  a  supply 
of  timber  in  the  future,  and  it  is  a  verbatim 
copy  of  the  Kansas  Law  passed  February  16, 
1866.  Nevada,  by  a  similar  law,  pays  $10  per 
acre  for  twenty  years.  See  Act  approved 
March  5,  1877.    See  also  Act  of  Congress,  ap- 

S roved  June  14,   1878,  entitled  "An  Act  to 
Incourace  the  Growth  of  Timber  on  Western 
Prairies." 

Mr.  J.  J.  Russell*  with  Mr.  George  S. 
Elliott*  for  respondent 

Thomas* «/.,  delivered  the  opinion  of  the 
court: 

This  cause  originated  in  the  County  Court 
of  Mississippi  County,  Mo. ,  February,  1888, 
by  appellant  filing  "demand  for  $404,  as  a 
third  annual  bounty  for  planting  202  acres 
of  forest  trees,  wherein  appellant  states,  in 

NoTB.— For  naU  on  public  purposes  for  which 
public  money  may  be  used,  see  Daggett  v.  Golgan, 
antA>  474. 
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I  substance,  that,  in  order  to  avail  himself  of 
'  the  benefits  of  chapter  107,  Rev.  Stat.  1879, 
entitled  "Of  Forest  Trees,"  about  the  month 
of  February,  1882,  and  within  ten  years  after 
the  passage  of  an  Act  of  the  Legislature  en- 
titled "An  Act  to  Amend  an  Act  entitled 
'  An  Act  to  Encourage  the  Growth  of  Forest 
Trees, ' "  approved  February  4,  1875,  he 
planted V  and  has  ever  since  successfully 
grown  and  cultivated,  "forest  trees,"  viz., 
catalpa  trees,  in  groves,  on  202  acres  of 
prairie  land  owned  bj  him  in  Mississippi 
County,  Mo.  The  evidence  tended  to  show 
that  plaintiff  set  out,  in  1882,  202  acres  of 
prairie  land  belonging  to  him  in  catalpa 
trees,  and  that  he  had  fully  complied  with 
the  provisions  of  the  above-mentioned  Act, 
which  is  as  follows:  "Sec.  5697.  Every 
person  planting  one  acre  or  more  of  prairie 
and  within  ten  years  after  the  passage  of 
this  Act  with  any  kind  of  forest  trees  except- 
black  locust,  ana  successfully  growing  and 
cultivating  the  same  for  three  years,  and 
every  person  planting,  protecting,  and  cul- 
tivating for  three  years  one  quarter  of  a  mile 
or  more  of  forest  trees  upon  nis  own  land,  to 
be  set  not  more  than  one  rod  apart,  shall  be 
entitled  to  receive  for  fifteen  years,  commenc- 
ing three  years  after  said  grove  or  line  has 
been  planted,  an  annual  bounty  of  two  dol- 
lars per  acre  for  each  acre  so  planted,  and 
two  dollars  for  each  quarter  of  mile  so 
planted,  to  be  paid  bv  the  county.  Said 
bounty  shall  not  be  paid  any  longer  than  said 
grove  or  line  of  trees  is  kept  alive  and  in  a 
growing  condition.  Sec.  5698.  Any  person 
wishing  to  avail  himself  of  the  provisions 
of  the  preceding  section  shall,  within  three 
years* after  planting  said  grove  or  line  of 
trees  file  with  the  clerk  of  the  county  court 
a  correct  plat  of  said  grove  or  line  of  trees, 
showing  on  what  section  said  grove  or  line 
of  trees  is  situated,  attested  by  nis  own  oath 
and  the  afildavit  of  at  least  two  householders 
of  the  vicinity,  setting  forth  all  the  facts  in 
relation  to  the  growth  and  cultivation  of 
said  grove  or  line  of  trees.  Sec.  5699. 
The  county  clerk  shall  present  said  plat  and 
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affidavit  before  the  county  court,  and  if  the 
court  find  from  all  the  tacts  derived  from 
the  plat,  affidavits,  and  other  sources  that 
section  five  thousand  six  hundred  and  ninety- 
seven  has  been  fully  complied  with,  they 
shall  issue  a  warrant  on  the  county  treasurer 
for  the  amount  found  due.  Sec.  5700.  Such 
certificate  shall  be  received  and  taken  by  the 
collector  of  revenue  of  the  county  in  which 
the  same  was  given,  for  county  taxes,  and 
such  collector  shall  be  allowed  credit  to  the 
amount  of  such  certificate  on  behalf  of  the 
county.  ** 

The  evidence  tended  to  show  further  that 
the  County  Court  of  Mississippi  Countv  paid 
plaintiff  two  installments  under  this  Act,  of 
|404  each,  in  1885  and  1886 ;  but  when  he 
presented  the  demand  involved  in  this  suit 
in  1887,  that  court  refused  to  audit  and  pay 
it,  and  hence  this  appeal. 

The  defendant  Countv  contends  that  the 
statute  under  which  plaintift  claims  this 
bountv  is  in  direct  conflict  with  section  47, 
art.  4,  of  the  Constitution  of  this  State, 
which  is  as  follows:  ^The  General  Assem- 
bly shall  have  no  power  to  authorize  any 
county,   city,   town,   or  township,  or  other 

Solitical  cori}oration  or  subdivision  of  the 
tate.  now  existing,  or  that  may  be  hereafter 
established,  to  lend  its  credit  or  to  ^rant 
public  money  or  thing  of  value  in  aid  of  or 
to  any  individual,  association,  or  corpora- 
tion whatsoever,  or  to  become  a  stockholder 
in  such  corporation,  association,  or  com- 
pany." Every  statute  will  be  presumed  to 
be  constitutional  till  the  contrary  plainly 
appears,  and  it  is  only  when  it  manifestly 
infringes  some  provision  of  the  Constitution 
that  it  can  be  declared  void.  State  v.  B^irg- 
doerfer  (Mo.)  17  8.  W.  Rep.  646  (decided 
at  the  present  term),  and  cases  cited.  But 
the  statute  in  question  so  clearly  and  mani- 
festly infringes  the  constitutional  provision 
quoted  above  that  we  have  no  hesitancy  in 
declaring  it  void.  It  seems  to  be  too  plain 
for  argument.  It  is  self-evident.  This  stat- 
ute, it  is  true,  was  first  enacted  in  1870,  and 
was  therefore  in  force  at  the  time  of  the 
adoption  of  the  present  Constitution  in  1875 ; 
but  bv  section  1  of  the  schedule  to  the  Con- 
stitution it  is  declared  that  '*the  provisions 
of  all  laws  which  are  inconsistent  with  this 
Constitution  shall  cease  upon  its  adoption. " 
d.  This  statute  is  in  conflict  also  with  sec- 
tion 8,  art.  10,  of  the  Constitution,  which 
declares  ^'that  taxes  may  be  levied  and  col- 
lected for  public  purposes  only."  It  is  not 
alwaj^s  easy  to  determine  what  a  public  pur- 

ais,  but  here  no  difficulty  arises.  The 
on  .which  plaintiff  set  out  the  catalpa 
trees  belonged  to  him,  was  his  private  prop- 
erty, and  there  is  nothing  in  the  statute  to 
prevent  him  from  collecting  the  bounty 
from  the  county,  and  then  cutting  the  trees 
down  and  selling  them  for  his  private  gain  ; 
and  to  take  money  collected  by  taxation  from 
the  people  for  such  a  purpose  cannot  be  tol- 
erated for  a  moment  without  a  surrender  of 
all  property  to  the  power  of  confiscation  for 
private  uses.  That  an  enterprise  may  indi- 
rectly inure  to  the  public  benefit  is  not  the 
sole  criterion  bv  which  to  determine  a  pub- 
lic purpose.     Every  improvement  and  every 
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business  enterprise  benefits  the  public  to  some 
extent.  **  The  general  benefit  to  the  commun- 
ity resulting  from  every  description  of  well- 
directed  labor  is  of  the  same  character,  what- 
ever may  be  the  branch  of  industry  upon, 
which  it  is  expended.  All  useful  laborers, 
no  matter  what  the  field  of  labor,  serve  the 
State  by  increasing  the  aggregate  of  its 
products,  —its  wealth.  .  .  .  Our  govern- 
ment is  based  upon  equality  of  rights.  All 
honest  employments  are  honorable.  The 
State  cannot  rightfully  discriminate  among 
occupations,  for  a  discrimination  in  favor  of 
one  branch  of  industry  is  a  discrimination  ad- 
verse to  al  1  other  branches.  The  State  i  s  equal 
ly  to  protect  all,  giving  no  undue  advantagea 
or  special  or  exclusive  preferences  to  any." 
Opinions  of  Justices,  58  Me.  590.  In  Citizens^ 
Sav.  dkL.  Asso,  v.  Topeka,  87  U.  S.  20  Wall. 
655,  22  L.  ed.  455,  the  citjr  of  Topeka,  under 
a  statute  of  Kansas,  had  issued  its'bonds  for 
$100,000  as  a  donation  to  the  King  Wrought- 
Iron  Bridge  Manufacturing  &  Iron-Works 
Company,  to  aid  and  encourage  that  company 
in  establishing  and  operating  bridge  shops 
in  said  city.  Justice  Miller,  speaking  for 
the  Supreme  Court  of  the  United  States,  in 
reference  to  the  power  of  the  State  to  author- 
ize the  city  to  make  this  donation,  said : 
"Of  all  the  powers  conferred  upon  govern- 
ment that  of  taxation  is  the  most  liable  to. 
abuse.  Given  a  purpose  or  object  for  whicl^ 
taxation  may  be  lawfully  used,  and  the  ex- 
tent of  its  exercise  is  in  its  very  nature  un- 
limited. It  is  true,  the  express  limitation 
on  the  amount  of  the  tax  to  be  levied  or  the 
things  to  be  taxed  may  be  imposed  by  Con- 
stitution or  statute,  but  in  most  instances  for 
which  taxes  are  levied — as  the  support  of 
government,  the  prosecution  of  war,  the  na- 
tional defense — any  limitation  is  unsafe. 
The  entire  resources  of  the  people  should,  in 
some  instances,  be  at  the  disposal  of  the  gov- 
ernment. The  power  to  tax  is  therefore  the 
strongest — ^the  most  pervading — of  all  the 
powers  of  the  government,  reaching  directly 
or  indirectly  to  all  classes  of  the  people. 

It  was  said  by  Chief  Justice  Marshall,  in 
the  case  of  M'OuUoch  v.  Maryland,  17  U.  S. 
4  Wheat.  816,  4  L.  ed.  579,  that  the  power 
to  tax  is  the  power  to  destroy.  .  .  .  This 
power  can  as  readily  be  employed  against 
one  class  of  individuals  and  in  favor  of  an- 
other, so  as  to  ruin  the  one  class  and  give 
unlimited  wealth  and  prosperity  to  the  other, 
if  there  is  no  implied  limitation  of  the  uses 
for  which  the  power  may  be  exercised.  To 
lay  with  one  hand  the  power  of  the  govern- 
ment on  the  property  of  the  citizen,  and  with 
the  other  bestow  it  upon  favored  individuals 
to  aid  private  enterprises  and  build  up  pri- 
vate fortunes  is  none  the  less  a  robbery  be- 
cause it  is  done  under  the  forms  of  the  law 
and  is  called  '  taxation. '  This  is  not  legisla- 
tion. It  is  a  decree  under  legislative  forms. " 
And  this  donation  was  held  to  be  for  a  pur- 
pose not  public,  and  therefore  void.  Justice 
Dickerson,  in  his  opinion,  58  Me.  500,  char- 
acterized taxation  n)r  private  enterprises  as 
taxation  "  to  load  the  tables  of  the  few  with 
bounty,  that  the  many  may  partake  of  the 
crumbs  that  fall  therefrom."  "Taxes  are 
burdens  or  charges  imposed  by  the  Legisla- 
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ture  upon  persons  or  property  to  raise  money 
for  public  purposes. "  Cooley,  Const.  Lim. 
479.  The  true  principle  is  stated  by  the  Su- 
preme Court  of  Pennsylvania  in  the  case  of 
SJuirplm  V.  Philadelphia,  21  Pa.  168:  ''The 
Legislature  has  no  constitutional  right  to 
levy  a  tax,  or  to  authorize  any  municipal  cor- 
poration to  do  it,  in  order  to  raise  funds  for 
private  purposes.  No  such  authority  passed 
to  the  A.ssembly  by  any  grant  of  legislative 
power.  This  would  not  to  legislative.  Tax- 
ation is  a  mode  of  raising  revenue  for  pub- 
lic purposes.  When  it  is  prostituted  to  ob- 
jects in  no  wav  connected  with  the  public 
interest  or  welfare,  it  ceases  to  be  taxation, 
and  becomes  plunder.  Transferring  money 
from  the  owners  of  it  into  the  possession  of 
those  having  no  title  to  it,  though  it  be  done 
under  the  name  and  form  of  a  tax,  is  uncon- 
stitutional, for  all  the  reasons  which  forbid 
the  Legisla'ture  to  usurp  any  other  power  not 
granted. " 


The  principle  announced  by  these  author- 
ities is  not  founded  on  or  deduced  from  pos- 
itive, affirmative,  constitutional  provisions, 
but  on  and  from  the  limitation  of  the  taxing 
power  itself.  Our  Constitution,  therefore, 
on  this  subject  is  simply  declaratory  of  the 
common  law,  and  o^  general  principles  well 
recognized  and  almost  of  universal  applica- 
tion. The  Legislature  of  Missouri  h^d  no 
power  to  authorize  county  courts  to  raise 
mone^  by  taxation,  to  be  appropriated  to  the 
planting  of  trees  upon  private  property  for 
private  gain,  no  right  to  the  trees  or  the  use 
or  control  of  the  trees  being  reserved  to  the 
public.  We  do  not  deem  it  necessary  to  an- 
swer the  other  questions  presented  by  this 
record. 

Ths  judgment  is  affirmed. 

All  concur. 
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1  •  Ballots  which  are  distributed  to  and 
cast  at  a  polling  place  different  ft^m 
the  one  for  which  they  were  indorsed 
cannot  be  counted  under  a  law  to  enforce 
secrecy  of  the  ballot  and  provide  for  the  printings 
and  distribution  of  bullots  at  public  expense, 
which  requires  each  ballot  to  be  indorsed  as  an 
official  ballot  for  the  polling  place  at  ^  hich  it  is 

(  to  be  used,  and  prohibits  the  counting  of  ballots 
which  have  not  the  printed  official  indorsement, 
—when  the  wrong  indorsement  appears  upon  the 
tickets  of  one  party  only,  thereby  renderlng'them 
easily  distinguishable  from  all  other  ballots. 

2.  Statutory  permission  to  use  unoffi- 
cial ballots  in  the  absence  of  the  offi- 
cial ones  required  by  law  to  be  prepared  and 
furnished  at  public  expense  for  the  use  of  voters, 
at  public  elections  and  to  contain  a  certain  official 
indorsement,  will  not  Justify  the  counting,  as  un- 
official, of  ballots  purporting  to  be  official  but 
which  are  defective  because  bearing  the  wrong 
indorsement. 

3*  Where  the  return  of  a  county  can- 
vassing boaxd  shows  that  it  has  count- 
ed a  certain  number  of  ballots  which 
are  shown  to  be  illegal  by  a  sample  ballot 

NOTB.— For  noU  on  marks  or  devices  to  distin- 
guish ballots,  see  Rutledge  v.  Crawford  (Gal.)  18  L. 
R.  A.  7tn. 
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attached  to  the  return  it  may  be  oompelied  by 
mandamus  to  correct  its  statement  of  the  result 
by  omitting  from  the  count  ballots  like  the 
sample, 

4*  Where  all  thelMllots'of  one  political 
party  cast  at  a  particular  polling 
place  bear  a  wrongs  indorsement  by 

which  they  may  be  distinguished  from  other  bal- 
lots cast  at  the  same  place  in  contravention  of 
the  provisions  of  an  Act  providing  for  the  secrecy 
of  the  ballot,  a  count  ot  them  will  not  be  Justified 
by  the  facts  that  the  indorsement  was  wrong  be- 
cause of  a  mistake  of  the  county  clerk  in  distrib- 
uting ballots  to  the  polling  places,  that  they  have 
been  cast  by  the  voters  and  received  by  the  in- 
spectors in  good  faith  and  that  their  rejection 
will  result  in  disfranchising  many  voters  and 
altering  an  honest  expression  of  the  popular  will. 
(Andretcs,  Peckham  and  Finch^  33.^  dissent.) 

(December  29, 1891.) 

APPEALS  by  the  intervening  defendants 
from  orders  of  the  General  Term  of  the  Su- 
preme Court,  Third  Department,  affirming 
orders  of  an  extraordinary  special  term  for 
Onondaga  County,  granting  peremptory  writs 
of  mandamus  directing  the  Board  of  County 
Canvassers  'or  Onondaga  County  to  reconvene 
and  recanvass  the  votes  cast  in  certain  election 
districts  in  said  countj^  and  to  leave  out  in 
their  computation  certain  votes  which  bad  been 
cast  for  state  senator  and  member  of  assembly. 
Afflrmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  William  Nottinfifham,  for  appel- 
lants: 

The  duty  of  the  Board  of  Canvassers  was 
merely  to  estimate  from  the  face  of  the  returns 
of  the  inspectors  of  election  the  number  of 
votes  cast  for  the  state  officers  and  for  state 
senator,  and  to  certify  and  file  such  statement 
with  the  county  clerk. 

Election  Code,  §§  260-388;  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451  ;  KoHs 
V.  Greene  Couniy  Bd.  of  Canvassen,  12  Abb. 
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N.  C.  88;  Felfs  Ccae,  11  Abb.  N.  S.  206;  Peofde 
V.  Wayne  County  Bd.  of  CanvoMers,  64  How. 
Pr.  386;  Brightly,  Elections,  508;  Lewis  v. 
Marshall  County  Comrs.  16  Kan.  102,  22  Am. 
Rep.  275;  People  y.  Chemung  County  Bd,  of 
Canvassers,  126  N.  Y.  892;  People  v.  Bell,  119 
N.  Y.  175;  Broton  v.  Rush  County  Comrs,  38 
Kan.  436;  8ta(e  v.  Wilson,  24  Neb.  189. 

The  ballots  sought  to  be  here  questioned  and 
declared  illegal  were  destroyed  by  the  inspect- 
ors upon  the  completion  of  the  canvass  upon 
election  da^.  The  county  canvassers  have 
nothing  before  them  but  the  returns  of  the  in- 
spectors of  election  and  the  sample  ballots  at- 
tached ;  these  returns  state  in  the  body  thereof 
the  number  of  votes  cast  for  Rufus  T.  Peck 
for  senator;  the  previous  canvass  and  estimate 
of  the  board  was  made  in  accordance  with 
such  statements;  how.  then,  is  the  character  of 
the  ballots  cast  to  be  impugned  or  investigated 
in  this  proceeding? 

See  People  v.  Chemung  County  Bd.  of  Can- 
To^tsers,  126  N.  Y.  892;  People  v.  Albany  County 
Bd.  of  Canvassers,  46  Hun,  392;  People  v. 
Jieardon,  49  Hun,  425;  People  v.  Rensselaer 
County  Bd.  of  Canvassers,  54  Hun,  595. 

The  Board  of  County  Canvassers  cannot  use 
the  sample  ballot  attached  to  overrule  the  re- 
sult of  the  canvass  as  stated  in  the  body  of  the 
return. 

People  yf.  Chemung  County  Bd.  of  Canvassers, 
126  N.  Y.  392;  PeopU  v.  Pease,  27  N.  Y.  45. 

Suffrage  in  this  State  is  a  constitutional  priv- 
ilege conferred  by  the  provisions  of  our  fun- 
damental law. 

Ballot  Reform  Acts,  Registration  Laws  and 
like  statutes  are  but  remedial  legislation  regulat- 
ing the  method  and  prescribing  the  manner  in 
which  the  constitutional  right  to  vote  shall  be 
exercised.  From  these  premises  we  draw  the 
following  necessary andjreasonable  conclusions: 

1.  The  form  should  be  subordinate  to  the 
substance;  the  practice  to  the  law;  the  rem- 
edy to  the  right.  If  such  legislative  enact- 
ments add  new  qualifications  or  abridge,  im- 
pair, or  so  impede  or  hamper  the  exercise  of 
the  constitutional  privilege  as  to  amount  to 
serious  interference,  or  if  from  their  provisions 
a  contingency  may  likely  arise  whereby  a 
qualified  elector  would  without  his  fault  be 
denied  the  right  to  vote,  then  they  are  plainly 
unconstitutional. 

2.  Therefore  these  remedial  statutes  should 
be  so  construed  as  to  carefully  and  clearly  avoid 
any  result  which  may  in  the  above  view  bring 
them  in  conflict  with  the  Constitution  of  the 
State. 

Cooley,  Const.  Lim.  p.  758;  Monroe  v.  Col- 
lins, 17  Ohio  St.  665;  People  v.  Bell,  119  N,  Y. 
17H;  Page  v.  AUen,  58  Pa.  328,  98  Am.  Dec. 
272;  Bells  v.  Kennedy,  49  Wis.  555.  85  Am.* 
Rep.  786,  cited  in  23  Am.  Dec.  645.  note. 

If  these  ballots  ar^  declared  void  by  not  being 
counted  it  would  place  it  within  the  power  of 
the  county  clerk  or  some  subordinate  in  his 
employ,  by  carelessness  or  intention,  to  dis- 
franchise the  voters  of  an  entire  county  by 
transposing  the  properly  printed  official  ballots 
in  the  act  of  placing  them  in  the  sealed  pack- 
ages for  delivery  at  the  polls.  This  would  be 
an  evil  much  greater  than  the  public  announce- 
ment of  the  manner  in  which  every  elector 
voted.    It  is  more  important  that  the  citizen 
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should  vote  in  any  event,  than  that  he  should 
vote  secretlv. 

People  V.  'BeU,  119  N.  Y.  178. 

In  seeking  to  exclude  these  ballots,  it  is 
incumbent  upon  the  other  side  to  bring  them 
within  the  prohibition  of  the  statute,  and  to 
negative  every  exception;  that  is.  to  prove  that 
the  ballots  had  not  the  "printed  official  in- 
dorsement" and  also  could  not  be  voted  under 
article  21  above  quoted. 

PeopU  V.  Pease,  27  N.  Y.  45. 

They  have  signally  failed  in  both.  In  any 
event  a  peremptory  writ  would  not  be  proper, 
but  an  alternative  writ  should  have  been 
granted  that  such  facts  might  be  shown. 

People  V.  Stupp,  49  Hun,  544;  People  v. 
Greene  County  8uprs.  64  N.  Y.  600;  People  v. 
Cromwell,  3  Cent.  Rep.  431,  102  N.  Y.  477; 
People  V.  A^ew  York  Police  Comrs.  9  Cent.  Rep. 
727,  107  N.  Y.  235. 

Messrs.  Louis  Marshall,  O.  U.  K.ellogg 
and  David  McClure,  for  respondents: 

The  Republican  ballots  cast  in  the  several 
election  districts  in  question,  which  did  not 
bear  the  indorsement  required  by  ^  17  of  chap. 
262  of  the  Laws  of  1890,  as  amended  by  ^  6 
of  chap.  S{96  of  the  Laws  of  1891,  were  void, 
and  could  not.  therefore,  be  legally  counted 
or  canvassed  for  the  candidates  whose  names 
appeared  thereon. 

When  an  Act  is  conceived  in  clear  and  pre- 
cise terms,  when  the  sense  is  manifest  and  leads 
to  nothing  absurd,  there  can  be  no  reason  to 
refuse  the  sense  which  it  naturally  presents. 

Jackson  v.  Lewis,  17  Johns  475;  People  v. 
Mw  York  Cent.  R.  Co.  18  N.  Y.  78. 

The  language  of  this  Act  has,  however,  been 
in  fact,  passed  upon  in  various  cases  involving 
kindred  statutes. 

Com.  V.  Woelpei',  8  Serg.  &  R.  29,  8  Am. 
Dec.  628;  West  v.  Ross,  58  Mo.  850;  Ledbetter 
V.  Hall,  62  Mo.  422;  Oglesby  v.  iHgman,  58 
Miss.  502;  Perkins  v.  Carraway,  59  Miss.  222; 
Steele  v.  Calhoun,  61  Miss.  556;  State  v.  Mc- 
Kinnon,  8  Or.  498.  See  also  Reynolds  v.  Snow, 
67Cal.  495;  Talcott  v.  Philbriek,  59  Conn.  478; 
Fields  V.  Osborne,  12  L.  R.  A.  551,  60  Conn. 
544:  Re  Marks  (R.  L)  Oct.  28,  1890;  People  v. 
McManus,  84  Barb.  620. 

The  ballots  thus  improperly  indorsed  being 
void,  the  board  of  county  canvassers,  by 
counting  them  in  violation  of  the  provisions 
of  the  Ballot  Reform  Act,  made  an  erroneous 
determination  which  should  be  corrected  pur- 
suant to  chapter  460  of  the  Laws  of  1880. 

People  V.  Erie  County  Bd.  of  Canvassers,  18 
N.Y.8.R.  797;  Ogslesby  v.  %m/in,58Miss.502. 

O'Brien,  J.,  delivered  the  following 
opinion : 

The  supreme  court  has  awarded  a  peremp- 
tory writ  of  mandamus  directed  to  the  Board 
of  Supervisors  of  Onondaga  County  as  a 
board  of  county  canvasisers,  comnianding 
them  to  reject  and  exclude  from  their  state- 
ment and  computation  of  the  votes  cast  for 
Rufus  T.  Peck  in  that  county,  for  the  office 
of  senator  for  the  twenty- fifth  senatorial 
district,  composed  of  the  counties  of  Onon- 
daga and  Cortland,  at  the  last  general  elec- 
tion held  on  the  3d  of  November  last,  certain 
ballots  cast  in  the  nine  election  districts 
hereafter  mentioned.    This  appeal  is  brought 
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for  the  purpose  of  a  review  in  this  court  of 
the  order  granting  the  writ.  It  was  made 
upon  the  application  of  the  relator  on  a  state 
of  facts  as  to  which  there  is  no  dispute,  and 
the  question  is  one  of  law  regarding  the 
power  of  the  court.  It  appears  from  the 
record  that  certain  ballots  were  cast  at  the 
election  for  Rufus  T.  Peck  for  the  office  of 
senator  in  the  first  election  district  of  the 
town  of  Camillus,  upon  which  was  the  fol- 
lowing indorsement,  "Official  ballot  for 
second  district  poll,  town  of  Camillus.  No- 
vember 3,  1891 ;"  followed  by  9kjac  simile  of 
the  signature  of  the  county  clerk  of  Onon- 
daga County.  In  the  secona  election  district 
of  that  town  ballots  were  cast  for  him,  in- 
dorsed in  like  manner  with  the  desipfnation 
or  number  of  the  first  district.  In  the  first 
district  of  the  town  of  Clay,  ballots  were 
cast  for  him  indorsed  for.  the  second  district, 
and  in  the  second  district  indorsed  for  the 
first.  In  the  first  election  district  of  the  town 
of  Tully  ballots  were  cast  for  him  Indorsed  for 
the  second  district,  and  in  the  second  district 
indorsed  for  the  first.  In  the  first  election 
district  of  the  town  of  Elbridge  ballots  were 
cast  for  him  bearing  the  indorsement  for  the 
third  district.  In  the  second  election  district 
of  that  town  ballots  were  cast  for  him  in- 
dorsed for  the  first  district,  and  in  the  third 
election  district  indorsed  for  the  second.  In 
the  first  and  second  districts  of  Camillus  and 
the  first  and  second  districts  of  Clay  the  same 
facts  existed  in  rej2:ard  to  the  indorsement  of 
the  ballots  for  member  of  assembly  for  the 
first  assembly  district  of  Onondaga  County. 
The  ballots  were  prepared  and  printed  by 
the  county  clerk,  whose  duty  it  was,  under 
the  statute,  to  deliver  to  the  town  clerk  of 
each  town  the  ballots  for  the  several  election 
districts  in  such  town ;  but  how  they  became 
transposed,  in  the  manner  above  described, 
does  not  appear.  Four  different  official 
ballots,  containing  the  names  of  the  candi- 
dates of  the  four  different  parties  that  had 
made  nominations  and  filed  certificates  there- 
of in  compliance  with  the  law,  were  deliv- 
ered to  the  inspectors  of  election  in  all  these 
districts,  and  were  in  use  at  the  several  poll- 
ing places  on  the  day  of  the  election.  What 
was  known  as  the  "Hepublican  Official  Bal- 
lot,** containing  the  names  of  the  candidates 
of  that  party  for  state,  county,  and  legislative 
offices  was  the  only  ballot  used  and  voted 
that  did  not  contain  in  the  indorsement  the 
proper  number  and  designation  of  the  polling 
place  or  election  district  where  it  was  voted. 
On  the  hearing  of  the  relator's  application 
at  special  term,  Rufus  T.  Peck,  upon  his 
own  application,  was  permitted  to  intervene, 
and  was  made  a  party  to  the  record  on  the 
ground  that  he  had  an  interest  in  the  sub- 
ject-matter of  the  proceeding,  and  a  right 
to  intervene  as  a  party  defendant,  and  that  a 
complete  determination  of  the  questions  in- 
volved could  not  be  had  without  his  presence 
on  the  record.  In  order  to  facilitate  a  speedy 
hearing,  the  attorneys  of  record  enterea  into 
a  stipulation  providing  that  all  questions 
involved  in  the  case  be  presented  to  and  de- 
termined by  the  court  upon  the  facts  as  they 
appear  in  the  papers.  In  this  condition  of 
the  record  we  are  not  embarrassed  by  any 
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technical  questions,  such  as  the  power  of 
the  county  canvassers  under  the  statute  to 
exercise  any  functions  of  a  judicial  nature ; 
but  we  are  to  meet  the  broader  and  more 
important  question  whether,  upon  the  facts, 
the  ballots  in  question  can  lawfully  be 
counted  for  the  candidate  for  whom  they 
were  cast.  The  ground  upon  which  the 
canvassers  were  directed  to  exclude  the  bal- 
lots from  their  estimate  and  statement  of  the 
vote  for  senator  was  that  they  were  not  in- 
dorsed with  the  number  of  the  election  dis- 
trict in  which  they  were  used  by  the  electors, 
as  required  by  the  statute,  but  were,  in  fact, 
indorsed  with  the  number  of  another  district. 
Under  the  laws  in  force  governing  the  con- 
duct of  elections  and  the  manner  of  voting, 
prior  to  the  recent  legislation  commonly 
known  as  the  "Ballot  Reform  Act,**  it  is 
quite  clear  that  ballots  could  be  counted  for 
the  candidate  for  whom  they  were  cast, 
though  they  did  not  in  all  respects  corre- 
spond with  the  directions  of  the  statute,  and 
after  deposited  in  the  box  could  not,  proba- 
bly, be  rejected,  in  any  case,  by  the  canvas- 
sers or  the  courts,  if  the  intention  of  the 
voter  was  sufficiently  expressed.  The  right 
to  vote,  secured  to  the  citizen  by  the  Consti- 
tution, must  be  exercised  in  the  manner  and 
subject  to  the  regulations  lawfully  prescribed 
by  the  Legislature  in  respect  to  the  time  when 
and  the  method  by  which  his  will  is  ex- 
pressed ;  and,  in  order  to  make  his  will  and 
intention  effectual  at  the  election,  he  roust 
comply  with,  at  least,  all  the  substantial  re- 
quirements of  law. 

The  question  now  before  us  is  whether 
those  citizens  of  Onondaga  County  who  used 
the  ballots  which  the  canvassers  in  this  case 
have  been  ordered  by  the  supreme  court  to 
reject,  have  so  far  neglected  to  observe  the 
forms  and  regulations  prescribed  by  law  for 
voting  at  elections  that  their  votes  so  cast 
must  be  held  to  be  void.  In  the  absence  of 
some  clear  and  positive  prohibition  in  the 
statute  against  counting  such  ballots,  the 
tendency  of  courts  would,  undoubtedly,  be 
in  the  direction  of  effectuating,  as  far  as  pos- 
sible, the  intent  of  the  voter.  But  it  is  the 
duty  of  this  court,  above  all,  to  declare  the 
law  as  it  finds  it ;  and  if  a  fair  consideration 
of  the  language  used  in  the  statute,  and  ita 
general  policy,  should  result  in  the  exclu- 
sion of  the  ballots  in  question,  it  may  be 
said  that  it  was  not  the  first  time  that  a  cit- 
izen attempted  to  exercise  a  right,  and,  either 
through  neglect,  mistake,  or  i^orance, 
failed  in  the  accomplishment  of  his  object. 
We  are  confronted  with  certain  clear  »nd 
positive  statutory  provisions  which  must 
now  be  referred  to*  in  order  to  ascertain 
whether  the  court,  in  ordering  the  mandamus 
to  issue,  simply  obeyed  the  mandate  of  the 
Legislature  or  misapprehended  its  meaning. 
What  is  known  as  the  "Ballot  Reform  Act** 
is  chapter  262  of  the  Laws  of  1890,  as 
amended  by  chapter  296  of  the  Laws  of  1891. 
It  is  matter  of  recent  history  that  this  law 
was  for  years  the  subject  of  agitation  and 
earnest  debate,  both  in  the  Legislature  and 
before  the  people,  through  the  public  press 
and  otherwise.  No  statute  has  been  passed 
in  recent  years,  at  least,  that  received  such 
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full  coDsiderfttioD,  or  after  so  much  delibera- 
tioD  and  careful  scrutiny  od  the  part  of  the 
executive  and  the  Legislature.     It  was  so  ap- 
parent to  everyone  that  it  worked  such  rad- 
ical changes  in  the  conduct  of  elections  and 
in  the  manner  of   voting,  from  tlie  regula- 
tteaa  previously  existing,  that  its  final  pas- 
sage was  seetired  only  after  the  most  cxliaust- 
ive  and  careful  scratiBy  on  the  part  of  the 
law -makers  and  the  public.     Gieat  care  was 
used  in  the  selection  of  words  and  language 
appropriate  to  express  clearly  what  was  in- 
tended;  and  every  detail,  both  of  composi- 
tion and  arrangement,    was  the   subject  of 
study  and  deliberation.     In  dealing  with  a 
statute,  originating  as  this  did,  we  may  well 
assume   that   every   word   and    phrase    was 
weighed  and  scanned,  and  that  courts  can 
safely  follow  the  plain  language  of  its  pro- 
visions as  the  expression  of   the  legislative 
intent.     The  general  policy  and  scope  of  the 
Act  was  well  expressed  in  the  title,  "An  Act 
to  Promote  the  Independence  of  Voters  at 
Public  Elections,  Enforce  the  Secrecjr  of  the 
Ballot,   and  Provide  for  the  Printing  and 
Distribution  of  Ballots  at  Public  Expense." 
We  know  that  the  principal  mischief  which 
the  statute  was  intended  to  suppress  was  the 
bribery  of  voters  at  elections,  which  had  be- 
come an  intolerable  evil ;  and  this  was  to  be 
accomplished  by  so  framing  the  law  as  to 
enable,  if  not  compel,  the  voter  to  exercise 
his  privilege  in  absolute  secrecy.     The  pri- 
mary aim  and  object  was  to  enable  the  voter 
to  cast  a  ballot  for  the  candidates  of   his 
choice  without  the  possibility  of  revealing, 
by  the  act  of  voting  the  identity  or  politi- 
cal complexion  of  the  candidates  voted  for. 
When  it  was  made  impossible  for  the  briber 
to  know  how  his  needy  neighbor  voted,  the 
law- makers    reasoned  '  that    bribery   would 
cease.     It  is  reasonable,  therefore,  to  assume 
that  any  construction  of  this  statute  which 
would  permit  ballots  to  be  cast  and  counted 
that  contained   any   caption    or   word    that 
would  reveal  the  way  the  voter  using  them 
voted,  should  be  avoided,  as  contrary  to  the 
true  policy  and  intent  of  the  law^.     The  idea 
at  the  very  foundation  of  the  law  was  secrecy. 
To  this  end  it  was  provided  that  ballots, 
uniform  in  size,  in  type,  in  color  and  qual- 
ity of   paper,  and  in  the  words  and  appear- 
ance of  the  indorsement,  should  be  printed 
and  distributed  by  the  county  clerk  at  the 
public  expense.     This  is  called  in  the  law 
the  "official  ballot,"  and  is  the  only  instru- 
ment by  means  of  which  the  elector  can  le- 
gally express  his  will  at  election,  save  in 
the  exceptional  case  provided  for  in  section 
21.     These  are  cases  where  the  official  bal- 
lots have  not  been  delivered  at  the  time  pro- 
vided in  the  statute  to  the  town  or  city  clerk, 
or  shall  be  destroyed  or  stolen,  after  such 
delivery,  or  a  candidate  for  any  office,  whose 
name  is  printed  on  the  official  ballot,  shall 
have  died,  shall  be  or  become  inelijo^ible,  or 
shall  have  withdrawn  before  election  day. 
In  such  cases,  unofficial  ballots,  to  be  pre- 
pared and  furnished  under  the    conditions 
and  restrictions  prescribed  in  the  section, 
may  be  used  by  the  voter.     It  is  obvious 
that  this  section  has  no  application  to  this 
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case,  as  none  of  the  events  provided  for  there- 
in have  happened. 

So  careful  was  the  Legislature  in  provid- 
ing for  secrecy  in  voting  that  it  prohibited 
the  voter  from  in  any  way  marking  his  bal- 
lot,  or  showing  it  to  anyone,  after  it  was 
prepared  for  voting,  in  such  a  way  as  to  re- 
veal its  contents ;  and  everyone  was  prohib- 
ited from  soliciting  the  voter  to  show  the 
same,  and  no  person  but  an  inspector  of  elec- 
tion is  permitted  to  receive  a  ballot  prepared 
for  voting  from  a  voter.     Section  35.     It  is, 
moreover,  expressly  provided  that  any  elec- 
tion officer  or  watcher  who  shall  reveal  to 
another  person  the  name  of  any  candidate 
for  whom  a  person  has  voted,  or  who  shall 
communicate  to  another  his  opinion,  belief, 
or  impression  as  to  how,  or  for  whom,  a  voter 
has  voted,  or  shall  place  a  mark  upon  a  bal- 
lot, or  do  any  other  act  by  which  one  ballot 
can  be  distinguished  from  another,  shall  be 
guilty  of  a  misdemeanor  punishable  by  im- 
prisonment.    Section  34.     It  is  also  provided 
that  a  ballot,  deposited  by  a  voter  in  the  . 
ballot-box,  upon  which  or  upon  any  paster 
affixed  thereto,  a  writing  or  mark  of  any 
kind  has  been  placed  by  the  voter,  or  by  any 
other  person  to  his  knowledge,  with  the  in- 
tent that  such   ballot  shall   afterwards  be 
identified  as  the  one  voted  by  him,  shall  be 
void  and  of  no  effect.     Most  of  these  strin- 
gent provisions  would  be  little  short  of  ab- 
surd if  it  can  be  supposed  that  ballots,  bear- 
ing an  indorsement  which  distinguishes  them 
from  all  others  in  use  at  the  polls,  can  be 
lawfully  put  into  the  ballot-box.     The  in- 
dorsement upon  the  official  ballot  was  an  es- 
sential part  of   the  machinery  of   elections 
by  means  of  which  the  secrecy  of  voting  .was 
to  be  secured  and  enforced.    That  was  to  be 
printed  in  large  letters,  and  was  to  be  uni- 
lorm  as  to  all  the  ballots  at  the  same  polling 
places.     As  it  was  the  only  part  of  the  bal- 
lot to  be  exposed  to  the  observation  of  the 
election  officers  or  the   bystanders,    at'  the 
moment  when  the  vote  is  offered,  it  was  im- 
portant to  provide  that  it  should   contain 
nothing  that   could   reveal    to   anyone   the 
elector's  choice.    The  indorsement  was  there- 
fore to  be  precisely  the  same  on  all  the  bal- 
lots used  at  the  same  polling  place  or  elec- 
tion district.     A  different,  distinct,  or  pecu- 
liar indorsement  upon  the  ballots,  or  any  of 
them,  used  by  any  party  or  candidate,  or  set 
of  candidates,  would,  of  course,  remove  all 
secrecy  from  the  act  of  voting,  as  to  the 
electors  using  a  ballot  with  such  an  indorse- 
ment, and  thus  the  fundamental  purpose  of 
the  law  would  be  defeated.    This  was  so  ap- 
parent, and  was  regarded  as  of  so  much  im- 
f»ortance,  in  the  successful  operation  of  the 
aw,  that  the  Legislature  carefully  prescribed 
the  form  of  the  indorsement  to  be  used  upon 
all  ballots  at  the  same  polling  place  in  the 
following  language  :    "On  the  back  of  each 
ballot  shall  be  printed  in  type  known  as 
'great  primer  Roman  condensed  capitals'  the 

indorsement  'Official  Ballot  for ;'  and 

after  the  word  'for'  shall  follow  the  desig- 
nation of  the  polling  p^ce  for  which  the 
ballot  was  prepared,  the  date  of  the  election, 
and  ufac  simtU  of  the  signature  of  the  county 
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clerk.  The  ballot  shall  contain  no  caption  or 
other  indorsement  except  as  in  this  section 
provided. " 

This  provision  plainly  requires  that  upon 
all  the  official  ballots  used  at  any  polling 
place  there  shall  be  printed,  in  the  manner 
therein  described,  the  same  indorsement,  and 
consequently  that  the  designation  or  number 
of  the  election  district  in  the  indorsement 
shall  be  precisely  the  same,  and,  in  all  cases 
thit  designation  or  number  shall  be  that  of 
the  polling  plftce  or  election  district  where 
the  vote  is  offered,  and  no  other.    The  ballots 
in  question  were  Oist  in  utter  disregard  of 
this  important  provision  of   the  statute,  as 
the  indorsement  did  not  in  any  case  contain 
the  designation  or  number  of  the  election 
district  where  they  were  voted,  but  did  con- 
tiiin  the  designation  or  number  of   another 
district  where  they  were  not  used.     The  in- 
dorsement upon  them  differed  from  the  reg- 
ular indorsement  on  all  other  ballots  used  or 
voted  at  the  same  polling  place,  and.  as  they 
were  used  or  voted  by  but  one  of  the  par- 
ties that  had  made  nominations,  or,  in  other 
words,  in  behalf  of  but  one  candidate  or  set  of 
candidates,  the  voters  who  used  them  neces- 
SArily  disclosed  to  the  election  officers,  watch- 
ers, and  such  of  the  by-standers  as  could  or 
desired  to  observe,  the  candidates  voted  for, 
and  thus  not  only  the  letter  of  the  statute  was 
disregarded,  but  its  very  purpose  and  intent 
were  defeated.     It  cannot  be  denied  that  any- 
one who  saw  the  indorsement  on  the  ballots 
before  they  were  put  into  the  box  was  in- 
formed at  the  same  time  as  to  their  contents, 
by  means  of  the  word  in  the  indorsement 
designating  the  wrong  polling  place  or  dis- 
tiict.     While  there  is  nothing  in  the  record 
to  show  that  the  ballots  were  intentionally, 
or  by  any  preconcerted  arrangement,  diverted 
from  the  election  district   for   which   thev 
were  prepared,  and  sent  to  districts  for  which 
they  were  not  prepared  nor  intended,  it  is 
scarcely  possible  that  the  means  of  distin- 
guishing them  from  all   the  other  ballots 
used  were  not  known  to  the  election  officers 
who  received,  and  many  of  the  voters  who 
used  them.     But,  however  that  may  be,  the 
important  fact  remains  that  every  elector  who 
voted  one  of  the  ballots  thereby  revealed  his 
choice  and  the  contents  as  fully  and  com- 
pletely as  if  the  party  designation,  or   the 
political  complexion  or  the  candidates  whose 
names  appeared  upon  its  face,  had  been  made 
a  part  of   the  indorsement,  or  was  stamped 
in  some  other  place  on  the  outside   of   the 
ballot.     If  this  can  be  held  to  be  a  legal 
exercise  of  the  right  of  suffrage,  and  that  the 
ballots  thus  cast  are  on  the  same  footing  as 
all  the  other  ballots,  then  it  is  manifest  that 
the  Legislature  has  utterly  failed  to  secure 
secrecy  in  voting.     The  legal  consequences 
that  follow  this  disregard  of  both  the  letter 
and  spirit  of  the  statute  have  been,  as  it 
seems  to  us,  very  clearly  pointed  out  by  the 
Legislature.     The  twenty-ninth  section,  as 
amended,    provides   that    "no    inspector   of 
election  shall   deposit  in  a  ballot-box,   or 

f permit  any  other  person  to  deposit  in  a  bal- 
ot-box,  on  election  day,  any  ballot  which 
is  not  properly  indorsed  and  numbered  ex- 
cept in  the  cases  provided  for   in  section 
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twenty-one  of  this  Act;  nor  shall  any  in- 
spector of  election  deposit  in  a  ballot-box. 
or  permit  any  other  person  to  deposit  therein, 
on  election  day,  any  ballot  that  is  torn  or 
has  any  other  distinguishing  mark  on  the 
outside  thereof. " 

It  will  scarcely  be  claimed  that  these  bal- 
lots were  "properly  indorsed,"  or  that  thev 
came  within  the  provisions  of  section  21,  anJ, 
consequently  the  election  officers  were  com- 
manded by  the  statute  not  to  deposit  them 
in  the  ballot-box  when  offered  by  the  voter. 
Moreover,  they  had  what  the  statute  calls  a 
"distinguishing  mark  on  the  outside;"  that 
is  to  say,  they  had,  when  placed  among  the 
other  ballots  at  the  polling  places  where 
they  were  used,  a  special  and  peculiar  in- 
dorsement, by  means  of  which  they  could 
readily  be  distinguished  from  all  others,  and 
thus  the  improper  indorsement  constituted, 
at  the  same  time,  a  distinguishing  mark. 
It  will  be  seen,  upon  a  careful  reading  of 
the  statute,  that  the  Legislature  lias  carefully 
provided  for  the  exclusion  of  marked  ballots 
from  the  ballot-box  and  from  the  final  count 
and  estimate  of  the  actual  legal  vote,  in  two 
cases :  First.  Where  the  mark  or  writing  is 
affixed  or  placed  upon  the  face  or  inside  of  the 
ballot  or  upon  any  paster  attached,  by  the 
voter  or  any  other  person,  for  the  purpose 
and  with  the  intent  of  sul^equently  identi- 
fying the  ballot,  and  tracing  it  to  the  voter. 
In  this  case  the  ballot  is  not  to  be  rejected 
or  excluded  from  the  count  and  estimate 
until  the  intent  is  ascertained  and  deter- 
mined. Secondly.  Where  there  is  a  distin- 
guishing mark  on  the  outside,  open  and 
visible  to  all,  which  may  not  only  be  used 
to  identify  the  voter  who  cast  it,  but  also 
serves  to  inform  others  at  the  time  of  voting 
of  the  contents  of  the  ballot,  and  thus  defeat 
the  object  of  the  law  in  securing  secrecy. 
In  this  case  the  election  officers  are  forbidden 
to  put  the  ballot  into  the  box,  no  matter 
with  what  intent  the  distinguishing  mark 
was  placed  upon  it.  To  allow  it  to  go  into 
the  box  might  defeat  the  policy  of  tfiie  law, 
though  the  distinguishing  mark  was  the 
result  of  accident  or  mistake.  The  plain 
words  of  the  statute,  therefore,  made  it  the 
duty  of  the  election  officers,  when  offered 
one  of  these  ballots,  prepared  for  and  in- 
dorsed with  the  designation  or  number  of 
another  district,  to  refuse  it.  This  would 
not  defeat  the  right  of  the  elector  to  vote, 
because  he  could  still  prepare  and  tender  a 
ballot  with  the  proper  indorsement. 

But  the  inspectors  did  receive  the  ballots, 
and  put  them  into  the  ballot-box;  and  the 
remaininji:  question  is  whether  they  could 
lawfully  count  ballots  found  in  the  box 
which  it  was  their  duty  to  refuse  when 
offered  by  the  elector.  Upon  this  point  the 
statute  seems  to  be  clear  and  imperative. 
The  thirty- tirst  section  provides  for  the  can- 
vass of  the  votes  by  the  inspectors  in  these 
terms :  "  The  votes  for  the  several  candidates 
shall  be  canvassed  in  the  order  in  which 
they  appear  upon  the  several  ballots.  No 
ballot  that  has  not  the  printed  official  in- 
dorsement shall  be  counted,  except  such  as 
are  voted  in  accordance  with  the  provisions 
of  section  twenty-one  of  this  Act.  ^    We  are 
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unable  to  construe  this  language,  when  ap- 
plied to  the  facts  of  this  case  m  any  other 
way  than  as  the  clear  and  positive  mandate 
of  the  Legislature  to  the  canvassers  to  reject 
and  treat  as  void  all  ballots  found  in  the  box 
prepared  for  and  bearing  the  designation  and 
number  of  another  and  a  different  polling 
place  or  election  district  than  the  one  where 
the  ballot  was  cast.  The  Legislature  has 
forbidden  the  elector  to  cast  such  a  ballot. 
It  has  prohibited  the  inspectors  from  placing 
it  in  the  box,  and  the  canvassers  from  count- 
ing it.  The  case  could  be  no  stronger  had 
it  In  terms  declared  such  a  ballot  absolutely 
void  foir  all  purposes.  But  it  is  said  that 
this  result  will  disfranchise  the  electors  who 
cast  these  ballots  in  good  faith,  believing 
that  they  were  the  proper  official  ballots. 
The  answer  is  that  when  an  elector  attempts 
to  express  his  will  at  an  election  by  the  use, 
through  either  design  or  accident,  of  ballots 
which  the  law  declares  shall  not  be  counted, 
the  courts  have  no  power  to  help  him.  Had 
these  ballots  been  misplaced  by  design  or 
some  preconcerted  arrangement  between  the 
county  clerk  and  the  candidates  whose  names 
appear  thereon,  or  some  of  them,  the  voters 
using  them  might  be  as  innocent  then  as 
they  appear  to  be  in  the  case  at  bar ;  but  to 
hold,  under  such  circumstances,  that  the  votes 
must  nevertheless  be  counted  would  be  to 
suggest  an  easy  method  of  defeating  the 
fundamental  purpose  of  the  statute.  The 
law  contemplates  that  the  elector  will  not 
blindly  rely  upon  anyone,  not  even  the 
election  officers,  in  the  preparation  of  the 
ballot.  If  he  is  handed  an  official  ballot 
with  a  distinguishing  mark  upon  it,  or  an 
improper  indorsement,  he  is  not  obliged  to 
vote  it,  but  may  procure  a  proper  ballot.  In 
this  case  it  cannot  be  said  that  the  electors 
were  obliged  to  use  these  ballots  or  omit  to 
vote  at  all.  It  was  their  duty  to  see  to  it 
that  so  important  a  part  of  the  ballot  as  the 
indorsement  was  in  conformity  with  the 
statute.  They  must  have  known,  or.  at 
least,  could  eiusily  have  ascertained,  that  the 
ballot  was  prepared  for  and  indorsed  with 
the  number  of  another  polling  place;  and 
then  they  could  have  used  paster  ballots, 
containing  the  names  of  tne  candidates  of 
their  choice,  upon  some  one  of  the  other 
three  official  ballots  in  the  hands  of  the  in- 
spectors, and  which  all  concede  contained 
the  proper  indorsement,  and  the  ballots  in 
question  could  then  be  returned  to  the  in- 
spectors. That  the  use  of  these  ballots  was, 
at  best,  a  wholly  unnecessary  and  thou^^ht- 
less  act  on  the  part  of  the  voters  who  cast 
them  is  entirely  evident.  But,  even  if  it 
could  be  said  that  those  electors  had  no 
knowledge  or  means  of  knowledge  in  regard 
to  the  improper  indorsement,  and  that  they 
could  not  without  some  inconvenience  pro- 
vide themselves  with  ballots  such  as  the  law 
required,  we  would  still  be  obliged  to  hold 
that  it  would  be  far  better  that  their  votes 
should  be  deemed  ineffectual  than  that  the 
fundamental  purpose  of  an  important  public 
statute  should  be  subverted,  ana,  in  the  strug- 
gle to  save  these  votes  by  judicial  construc- 
tion, the  door  should  be  thrown  open  for 
evasions  of  the  statute  which  might  revive 
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evils  far  more  dangerous  to  the  public  wel- 
fare than  can  possibly,  under  any  circum- 
stances, follow  the  exclusion  of  a  few  hun- 
dred votes  in  a  single  county,  cast  by  voters 
who,  at  least,  as  all  must  admit,  neglected 
to  observe  important  requirements  of  the  law. 
It  may  be  freely  admitted  that  no  statute  reg- 
ulating the  conduct  of  elections  should  be 
so  construed  as  to  place  arbitrary  or  unrea- 
sonable obstructions  in  the  wav  of  the  citi- 
zens in  the  exercise  of  his  right  to  vote, 
and,  further,  that  any  law  fairly  open  to 
such  an  objection  would  be  in  conflict  with 
the  Constitution.  But  when  we  keep  in 
mind  the  fact  that  the  statute  now  under  con- 
sideration was  intended  to  prevent  corrup- 
tion, and  the  consequent  debasement  of  the 
franchise,  it  was  not  unreasonable  to  provide 
that  if  an  elector  attempts  to  exercise  his 
right  in  such  a  way  as  to  reveal  the  contents 
of  his  ballot,  or  to  make  subsequent  identiti- 
cation  possible,  the  inspectors  shall  not  re- 
ceive it,  and,  if  received,  it  shall  not  be 
counted. 

There  is  a  view  of  the  case  which  was  not 
suggested  in  the  argument,  and  does  not  ap- 
pear in  the  briefs  of  counsel,  but  orginated 
with  members  of  the  court,  that  we  have 
carefully  considered.  It  is  suprgested  that 
when  section  29  speaks  of  certain  ballots 
that  the  inspectors  are  not  to  receive,  and 
section  31  of  certain  ballots  that  the  can- 
vassers are  not  to  count,  reference  is  made 
only  to  unofficial  ballots,  other  than  thoj^e 
provided  for  in  section  21.  This  is  not  the 
natural  and  obvious  meaning  of  the  lan- 
guage used,  and  such  a  conclusion  cannot 
be  reached  without  supplying  words  that  the 
Legislature  has  not  used.  The  ballot  which 
the  inspector  must  refuse,  under  section  29, 
is  there  described  as  one  "which  is  not  prop- 
erly indorsed  and  numbered ;"  and  the  bal- 
lot which  the  canvassers  shall  not  count, 
under  section  81,  is  there  described  as  one 
"that  has  not  the  printed  official  indorse- 
ment. "  So  far  as  these  two  sections  require 
inspectors  to  refuse  votes  offered  and  can- 
vassers to  exclude  votes  found  in  the  box, 
not  regular  by  reason  of  neglect  to  comply 
with  the  statute  in  respect  to  the  indorse- 
ment, they  obviously  refer  to  the  same  or 
similar  defects,  and  apply  to  the  ballots  in 
question.  The  Legislature  could  not  and 
did  not  anticipate  that  any  other  unofficial 
ballota  than  those  provided  for  by  section  21 
would  be  offered  or  could  get  into  the  box, 
and  was  not  providing  against  such  an  im- 
possible, or  very  remote,  contingency.  The 
prohibitions  oi  these  two  sections  were 
clearly  aimed  at  evasions  or  abuses  liable  to 
arise  in  the  use  of  the  official  ballots,  and 
such  as  did  actually  arise  at  the  election  in 
question.  As  no  question  of  this  kind  could 
possibly  arise  under  the  laws  relating  to 
elections  in  force  prior  to  1890,  there  are  no 
adjudged  cases  by  the  courts  to  be  found  in 
this  State  that  furnish  any  aid  in  the  solution 
of  the  question  before  us;  but  enactments 
similar  In  their  provisions,  and  identical  in 
policy,  have  been  before  the  courts  of  many 
of  our  sister  states  for  construction.  One 
of  the  earliest  cases  on  the  subiect  was  that 
of  Com  V.  Woelper,  3  Serg.  &  R.  29,  8  Am. 
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Dec.  628.  In  that  case  the  election  was  one 
for  officers  in  a  religious  corporation,  but 
the  principle  decided  applies  to  public  elec- 
tions. What  was  known  in  that  case  as  the 
"German  Party"  succeeded  at  the  election, 
having  cast  531  ballots.  The  tickets  voted 
by  them  were  marked  with  the  figure  of  an 
eagle.  The  elections  were  regulated  by  a 
corporate  by-law,  which  provided  that  '*  if, 
besides  the  names,  there  are  other  things  on 
the  ticket,  or  if  two  or  more  votes  are  K>und 
together,  such  tickets  [^shall  not  be  read  off 
or  votes  counted."  The  defeated  party 
claimed  that  the  tickets  marked  with  the 
eagle  ought  not  to  have  been  counted,  though 
the  voters  who  cast  them  were  members  of 
the  congregation  entitled  in  all  other  respects 
to  vote,  and  to  have  their  votes  counted,  at 
elections.  On  a  trial  at  nisi  prius  the  jury 
were  so  instructed,  and  the  election  was  held 
invalid.  On  appeal,  this  instruction  was 
held  to  be  correct.  The  court  (Tilghman, 
Ch,  J,)  said  :  ** The  fifth  and  last  point  turns 
on  the  construction  of  the  by-law  l^fore  men- 
tioned. The  tickets  in  favor  of  tnose  per- 
sons who  succeeded  in  the  election  had  on 
them  the  engraving  of  an  eagle.  The  judge 
who  tried  the  case  charged  the  jury  that  those 
tickets  ought  not  to  have  been  counted.  The 
case  is  certainly  within  the  words  of  the  law. 
The  tickets  had  something  more  than  the 
names  on  them.  But  is  it  within  the  mean- 
ing of  the  law?  I  think  it  is.  This  engrav- 
ing might  have  several  ill  effects.  In  the 
first  place,  it  might  be  perceived  by  the  in- 
spector, even  when  the  ticket  was^  folded. 
This  knowledge  might  possibly  influence  him 
in  receiving  or  rejecting  the  vote.  But,  in 
the  ;iext  place,  it  aeprived  those  persons  who 
did- not  vote  the  German  ticket,s  of  that  se- 
crecy which  the  election  by  ballot  was  in- 
tended to  secure  for  them.  A  man  who  gave 
in  a  ticket  without  an  eagle  was  set  down 
as  an  anti- German,  and  exposed  to  the  ani- 
mosity of  that  party. " 

In  West  V.  Hem,  53  Mo.  850,  the  statute 
provided  that  "no  ballot  not  numbered  shall 
be  counted,"  and  the  question  arose  as  to 
whether  ballots  cast  for  a  successful  candidate 
for  county  clerk,  not  numbered,  should  be 
excluded  from  the  count.  It  was  conceded 
that  no  fraud  was  intended  bv  the  inspectors 
in  failing  to  number  the  ballots,  but  it  was 
occasioned  by  an  inadvertence  on  their  part. 
It  further  ap))eared  that  the  number  of  bal- 
lots counted  corresponded  with  the  number 
of  voters  appearing  on  the  poll-list.  The 
court,  however,  held  that  these  votes  were 
void.  In  the  opinion  the  court  said :  "  This 
case  may  be  a  hard  case,  and  doubtless  is ; 
but  the  legislative  enactment  is  clear,  and, 
although  it  may  deprive  a  portion  of  the 
citizens  of  the  county  of  their  right  to  be 
heard  in  the  election  of  a  clerk  at  one  elec- 
tion, it  is  better  that  they  should  suffer  this 
temporary  privation  than  that  the  courts 
should  habituate  themselves  to  disregard  or 
ignore  the  plain  law  of  the  land  in  order  to 
provide  for  hard  cases. "  "  In  the  present  case 
the  Legislature  has  provided  and  required 
that  the  ballots  should  be  numbered,  and 
then  nroVides,  in  express  terms,  that  no  bal- 
lot not  numbered  shall  be  counted.  Can  we 
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say  that  such  ballots  shall  be  counted  with- 
out an  attempt  at  judicial  legislation?  I 
think  not ;  and  it  would  be  a  misapplication 
of  terms  to  say  that  such  a  statute  is  odIj 
directory." 

In  OgUsby  v.  Simnan^  58  Miss.  502,  an  ap- 
plication was  made  for  a  mandamus  to  com- 
pel canvassers  to  reassemble  and  recanvass 
votes  cast  for  member  of  congress,  and  to 
reject  ballots  claimed  to  be  illegal,  by  rea- 
son of  the  fact  that  they  contained  certain 
marks  and  devices  prohibited  by  statute. 
The  statute  provided  that  the  ticket  should 
not  contain  any  "device  or  mark  by  which 
one  ticket  may  be  known  or  distin^ished 
from  another;"  and  that  a  "ticket  diifereni 
from  that  herein  prescribed  shall  not  be  re- 
ceived  or  counted."     The   court  held  that 
ballots  marked  in  violation  of   the  statute 
were  void,  and   in  the  opinion  it  is  said: 
^We  think  the  effect  of  section  137  of  the 
Code  of   1880  is  to  condemn  as  illegal,  and 
not  to  be  received  or  counted,  every  ballot 
which  has  on  its  back  or  face  any  device 
or  mark,  other  than  the  names  of*  person^ 
by  which  one  ballot  may  be  distinguished 
from  another.    This  statute  does  not  condemn 
devices  or  marks  on  the  outside  of  a  ballot 
merely,  but  clearly  embraces  the  face  of  ibtr 
ballot  as  well.     That  is  apparent  from  the 
exception  contained  in  it,  and  a  device  ur 
mark  on  the  face  of  the  ballot  is  as  much 
within  what  we  suppose  to  have  been  the 
object  of  this  provision  as  one  on  the  outside 
or  back  of  it.     It  is  apparent  from  the  pro- 
vision that  its  object  is  not  only  to  preserve 
secrecy  as  to  what  ballot  an  elector  casts.  — 
which   is  the  leading   idea  of  statutes  in 
some  other  states  which  prohibit  any  devic*- 
or  mark  on  a  ballot  folded,  whicJi  betrays 
the  secret  of  the  voter,  — but  also  to  secure  aV 
solute  uniformity  as  to  the  appearance  of 
ballots,  in  order  that  intelligence  may  gni<if 
the  electors  in  their  selection,  and  not  a  mere 
device  or  mark  by  which  ignorance  may  U 
captivated.     The  Legislature  was  trying  to 
prevent  multitudes  from  'being  vot«J,  *  ac.i 
being  guided  by  a  mere  device  or  mark  by 
whicn   they  should  distinguish  the  ballot^ 
they  were  to  use  in  the  process,  without  i 
knowledge  of  the  names  of  persona  for  whom 
their  ballots  were  being  cast.     Elections  aiv  & 
contrivance  of  government,  which  prescribt* 
who  are  electors  and  how  they  may  expre>- 
their  will,  and  it  is  a  legitimate  exercise  ^\ 
power  to  prescribe  the  description  of  the  tnl 
Tot  which  shall  be  tised."    It  has  been  beUl. 
upon  similar  grounds,  that  a  ballot  printr*! 
upon  colored  paper,  in  violation  of  a  statutt 
requiring  them  to  be  printed  upon    whirr 
paper,  was  void  {Statt    v.  McKinnon,  8  1^ 
498:)  and   that  a  ballot   was   properly  r» 
jected  which  did  not  conform  in  leDg;th  an •: 
in  other  minor  respects  to  a  statute  prescri-* 
ing  the  form  of  ballots  to  be  used.    Reynt^ 
V.  8nmD,  67  Cal.  497. 

In  Connecticut,  under  a  recent  statute  ir 
many  respects  similar  to  ours,  the  officii! 
ballot  contains  the  name  of  the  politico' 
partv  using  it.  At  a  muncipal  election  '^' 
ballots  were  cast,  containing  the  capti'-a 
"  Citizens"  at  their  head ;  but  were  in  --i'  * 
other  respects  the  same  as  the  Republicar 
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ballots,  including  the  candidates*  names. 
But.  as  there  was  no  party  in  the  city  known 
as  the  "Citizens'  Party/  it  was  held  that 
these  ballots  were  yoid,  and  could  not  be 
counted.  In  that  case  the  statute  prescribed 
the  form  of  the  ballot,  which  is  to  contain, 
among  other  things,  "the  name  of  the  politi- 
cal party  issuing  the  same :"  and  then  pro- 
vided that  "all  ballots  cast  in  violation  of 
the  foregoing  provisions,  or  which  do  not 
conform  to  the  foregoing  requirements,  shall 
be  void,  and  not  counted.*^  The  reasoning 
of  the  court  by  which  that  cf>nclusion  was 
reached  is  applicable  here.  I'alcott  v.  Phil- 
brick,  59  Conn.  472.  Other  cases  could  be 
cited  which  hold  the  principle  that  ballots 
cast  by  electors,  not  conforming  to  the  pro- 
visions of  a  statute  intended  for  the  purpose 
of  securing  secrecy,  and  which  reveal  the 
contents  of  the  ballot,  or  render  it  capable 
of  subsequent  identification,  are  void  by  force 
of  prohibitions  in  the  statute  against  receiv- 
ing and  counting  them,  in  substance,  the 
same  as  is  to  be  found  in  the  statute  under 
consideration.  Fields  v.  Osborne,  60  Conn.  544, 
12  L.  R.  A.  551 ;  lie  Marks,  (R.  I.)  21  Atl. 
Rep.  962 :  Ledbetter  v.  Hall,  62  Mo.  422 ;  Per- 
kins V.  Carramiy,  59  Miss.  222;  Steele  v. 
Calhovn,  61  Miss.  556.  We  think  that  these 
ballots  cannot  be  counted  without  weaken- 
ing or  breaking  down  provisions  of  the  statute 
which,  in  view  of  its  general  purpose,  must 
be  regarded  as  vital.  For  these  reasons  the 
orders  appealed  from  should  be  affirmed. 

Rn^^r,  Ch.  J. ,  and  C^ray  and  Earl,  JJ. , 
concur:  Andre^wrs  and  Peckham,  JJ,, 
read  dissenting  opinions;    Finch,  J,,  con- 
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Gray*  J. ,  concurring  : 

In  these  proceedings,  which  have  reference 
to  the  correctness  of  orders  of  the  supreme 
court  in  directing,  by  a  writ  of  mandamus, 
that  the  Board  of  Canvassers  of  Onondaga 
County  correct  their  returns  or  statements, 
and  that  they  exclude  in  their  computation 
of  votes  those  cast  for  Rufus  T.  Peck  for 
senator,  and  for  Patrick  J.  Ryan  for  assem- 
blyman, in  certain  election  districts,  I  pro- 
pcfse  to  state,  tis  briefly  as  possible,  the  rea- 
sons which  influence  my  vote  in  affirmance 
of  the  orders  below. 

The  question  is  whether  certain  ballots 
cast  in  the  several  election  districts  in  ques- 
tion, which  did  not  bear  the  official  indorse- 
ment required  by  section  17  of  chapter  268 
of  the  Laws  of  1890,  as  amended  bv  section 
6  of  chapter  296  of  the  Laws  of  1891,  com- 
monly referred  to  as  the  "Ballot  Reform 
Lrtw, "  could  be  legally  counted  and  can- 
vassed for  the  candidates  whose  names  ap- 
peared thereon.  The  respect  in  which  the 
indorsement  of  the  ballots  failed  to  comply 
with  the  statute  was  in  bearing  the  designa- 
tion of  a  polling  place  other  than  that  where 
the  ballots  were  given  out  and  used.  In 
-every  instance  where  this  occurred  it  was 
solely  upon  the  ballots  prepared  for  Repub- 
lican votes.  It  is  argued,  however,  and  it 
may  be  conceded,  that  the  occurrence  was  the 
result  of  some  mistake  in  the  county  clerk's 
olfice,  in  the  arrangement  or  distribution  of 
the  various  sets  of  ballots  for  the  different 
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polling  places.  These  ballots,  as  counted 
by  the  bsard  of  canvassers,  contributed  to 
the  result  of  a  majority  of  votes  for  Repub- 
1  ican  candidates.  The  question  whether  such 
ballots,  so  indorsed,  should  be  counted  is 
one  to^  be  answered  ux)on  the  law  which  at 
present  regulates  the  preparation,  casting, 
counting,  and  canvassing  of  ballots  at  elec- 
tions. The  statutes  which  contain  that  law 
bear  as  their  title  these  words :  "  An  Act  to 
promote  the  independence  of  voters  at  public 
elections,  enforce  the  secrecy  of  the  ballot, 
and  provide  for  the  printing  and  distribu- 
tion of  ballots  at  public  expense."  The 
adoption  of  this  law  by  the  Legislature  was 
only  after  debates  prolonged  over  years.  Its 
extraordinary  plan,  its  objects,  and  its  feat- 
ures were  subjected  to  the  closest  scrutiny 
and  to  much  adverse  criticism.  The  discus- 
sions reached  beyond  the  legislative  halls, 
and  it  was  only  after  the  aims  and  methods 
of  the  proposed  law  had  been  debated  with 
as  much  earnestness  as  thoroughness,  and 
had  been  critically  analyzed  and  variously 
changed,  that  it  Anally  passed  into  our  stat- 
ute books.  The  plan  embodied  in  the  law 
was  to  have  a  uniform  ballot.  That  essential 
feature  was  secured  by  provisions  requiring 
all  ballots  to  be  prepared  by  a  public  officer, 
and  to  be  exactly  alike  in  every  possible  re- 
spect, externally,  in  the  official  indorsement, 
and  differing  internally  only  in  the  names 
of  the  candidates  for  office  upon  the  ballots 
prepared  for  the  different  political  parties. 
It  is  perfectly  evident  that  by  strict  compli- 
ance with  these  provisions  of  the  law  the 
contents  of  a  ballot  cast  by  a  voter  are  abso- 
lutely secret  to  all  but  himself,  and  thus  the 
object  of  the  statute  is  readily  effected.  The 
statute,  in  its  thirty-first  section,  provides 
that  ^'no  inspector  of  election  shall  deposit 
in  a  ballot-box,  or  permit  any  other  person 
to  deposit  in  a  ballot-box,  on  election  day, 
any  ballot  which  is  not  properly  indorsed  and 
numbered,  except  in  the  cases  provided  for  in 
section  21  of  this  Act. "  The  words  of  sec- 
tion 31  of  the  Ballot  Reform  Law  are  explic- 
it enough  to  remove  the  possibility  of  mis- 
apprehension upon  the  subject  of  what  shall 
be  counted.  It  reads :  "  The  votes  for  the 
several  candidates  shall  be  canvassed  in  the 
order  in  which  they  appear  upon  the  several 
ballots.  No  ballot  that  has  not  the  printed 
official  indorsement  shall  be  counted,  except 
such  as  are  voted  in  accordance  with  the 
provisions  of  section  21  of  this  Act."  The 
reference  here  is  to  unofficial  ballots,  which 
may  be  printed-  or  written,  where  the  official 
ballots  have  been  lost,  destroyed,  are  not 
ready,  or  have  been  exhausted ;  or  whenever 
a  candidate  for  office  shall  have  died,  or 
withdrawn,  or  shall  be  ineligible;  in  which 
cases  such  an  unofficial  ballot  may  be  used. 
When  later  in  section  31  it  is  provided  that 
"said  ballots  shall  be  counted  in  estimating 
the  result,"  etc.,  but  may  be  contested  in  a 
mandamus  proceeding,  in  the  section  pro- 
vided for,  the  ballote  referred  to  unmistek- 
ably  mean,  as  the  context  plainly  shows, 
those  which  have  been  marked  in  any  way 
for  identification,  and  therefore  have  been 
written  upon  by  the  inspectors  of  election 
for  the  purpose  of  raising  the  question  of 
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their  legality.  This  later  provision  which 
I  have  mentioued  was  added  in  the  amend- 
ment of  the  Law  in  1891,  and  was  aimed  at 
marked  ballots.  The  original  law  prohibit- 
ing the  counting  of  ballots  not  bearing  the 
proper  official  indorsement  was  not  altered 
nor  affected. 

The  official  indorsement,  so  strictly  re- 
quired to  exist,  is  prescribed  in  section  17 
of  the  Act,  and  by  its  terms  each  ballot's 
indorsement  must  be  printed  with  a  certain 
type,  and  shall  read,  **  'Official  ballot  for 
;'  and  after  the  word  'for'  shall  fol- 
low the  description  of  the  polling  place  for 
which  the  ballot  is  prepared,  the  date  of  the 
election,  and  a  fae  tiviile  of  the  signature  of 
the  county  clerk.  The  ballot  shall  contain 
no  oaption  or  other  indorsement. "  The  argu- 
ment that,  for  the  lack  of  ballots  properly 
indorsed  as  required  bv  the  law,  those  not 
properly  indorsed  ma^  be  voted  as  unofficial 
ballots,  as  provided  in  cases  mentioned  in 
section  21,  and  which  I  have  mentioned,  is 
not,  to  my  mind,  at  all  satisfactorv,  and  I 
consider  it  an  answer  to  say  that  tLese  bal- 
lots, which  were  used  and  which  were  the 
subject  of  consideration  below,  purported  to 
be  official  ballots.iand  bore  an  official  indorse- 
ment, and  that  the  conditions  for  the  use  of 
unofficial  ballots  did  not  exist.  So  scrupu- 
lously has  this  law  endeavored  to  preserve 
absolute  secrecy  as  to  the  ballot  deposited 
that  it  provides  for  the  nullification  of  a  bal- 
lot which  is  so  marked  as  to  be  capable  of 
identification  in  any  way.  The  reading  of 
sections  25,  84,  and  85  exhibits  the  safeguards 
established  about  the  depositing  of  the  voter's 
ballot.  All  of  the  provisions  of  this  law, 
when  considered  in  connection  with  the  pur- 
pose, as  declared  in  its  title,  are  indicative 
of  the  legislative  intent  that  the  independ- 
ence and  freedom  of  the  voter  are  promoted, 
and  are  best  guarded  through  the  casting  of 
a  ballot  absolutely  indistinguishable  in  any 
of  its  features  from  all  other  ballots.  Now, 
it  is  perfectly  plain,  and  it  is  not  disputed, 
that,  by  the  variance  in  the  numbering  of 
the  polling  place  in  the  official  indorsement, 
these  ballots  in  question  were  distin^ish- 
able  from  those  ballots  which  were  prepared 
for,  given  out,  and  cast  by  the  supporters  of 
other  political  parties,  and  every  ballot  de- 
posited was  marked,  or  could  be  identified, 
as  a  Republican  vote.  The  argument  that 
the  official  indorsement  was  correct,  because 
prepared  for  the  election  district  indicated 
by  its  number,  and  that  a  misdelivery  to  a 
different  district  does  not  afEect  the  correct- 
ness of  the  indorsement  required  by  statute, 
I  consider  quite  unsound.  A  right  construc- 
tion of  the  language  of  the  statute  calls  for 
a  ballot  bearing  an  official  indorsement  which 
designates  the  polling  place  at  which  the 
ballot  is  to  be  used,  ana.  where  that  is  not 
80,  both  the  object  and  the  provisions  of  the 
statute  may  be  violated,  and  the  law  ren- 
dered ineffectual  for  the  accomplishment  of 
its  avowed  purpose.  So  is  the  argument  un- 
sound whidi  denies  the  right  to  compel  the 
Board  of  County  Canvassers  to  correct  its 
statements  of  the  result  by  estimating  it 
without  including  that  number  of  illegal 
ballots  which  is  indicated  bv  and  upon  the 
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sample  ballot  attached.  If  there  is  a  dis- 
crepancy between  the  bodv  of  the  paper  con- 
taining the  statement  and  the  writing  upon 
the  sample  ballot,  as  to  the  number  oi  votes 
cast,  then  the  figures  in  the  body  of  the 
statement  control,  and  that  is  the'resuli  of 
our  decision  in  the  Noyes  Gase^  126  N.  Y. 
892.  But  here  the  sample  ballot  exhibits 
the  kind  of  ballots  which  the  statement  cer- 
tifies to  have  been  deposited  to  a  certain 
number.  Thus  we  have  a  case  where  ballots 
were  furnished  at  polling  places  which  were 
not,  as  to  those  intended  for  Republican 
votes,  indorsed  uniformly  with  other  ballots. 
To  count  such,  in  estimating  the  results  of 
the  election,  in  mv  judgment,  is  against  the 
letter  and  the  spiiit  of  the  Ballot  Reform 
Law.  It  was  an  error,  for  the  correction  of 
whicli,  through  the  intervention  of  the  su- 
preme court,  by  mandamus  proceedings, 
provision  has  adequately  been  made.  Laws 
1880,  chap.  460.  The  Ballot  Reform  Law 
was  modeled  after  what  was  known  general  ly 
as  the  *" Australian  Ballot  Law,"  and  its  en- 
actment was  a  long  step  forward  in  the  pro- 
motion of  the  purity  of  popular  elections. 
The  difficulty  in  this  case,  if  the  result  of 
a  mistake,  as  we  assume  it  to  have  been,  was 
enabled  to  occur  by  the  requirement  of  our 
law  that  there  shall  be  as  many  separate 
kinds  of  ballots  as  there  are  different  politi- 
cal parties  represented.  Had  there  been  but 
one  ballot  required,  this  occurrence  would 
not  have  been  possible.  It  may  be,  and  I  as- 
sume it  to  be,  a  hardsliip  that  the  result 
should  operate  to  render  null  so  many  votes, 
and  to  alter  what  may  have  been  an  honest 
expression  of  the  popular  will ;  but  it 
would  be  an  evil,  in  comparison  with 
which  the  hardship  complained  of  is  as 
nothing  if  a  law,  which  the  people  of  this 
State  through  their  Legislature  so  deliber- 
ately framed  and  have  solemnly  adopted, 
should  be  so  construed  as  to  render  fraudu- 
lent evasion  possible.  In  my  judgment, 
unless  this  law  is  upheld  and  given  the 
effect  intended  for  it,  and,  in  my  judgment, 
adequately  secured  by  all  of  its  provisions, 
then  technical  construction,  or  the  ingenuity 
of  minds,  can  impair  its  efficacy.  This  is 
not  a  case  for  the  court  to  strain  after  ex- 
planation in  order  to  remedy  an  apparent 
hardship,  when  to  do  so  simply  results  in 
emasculating  a  provision  of  the  law,  the 
existence  of  which  is  calculated  to  exclude 
all  attempts  at  fraudulent  or  corrupt  practices 
at  the  polls.  It  will  not  do  to  breiak  down 
any  of  the  provisions  of  this  law  framed 
against  a  possible  corrupt  vote,  lest  in  so 
doing  the  way  be  left  open  for  a  more  radical 
destruction.  The  people  are  supremely  in- 
terested in  protecting  the  citizen  voter  against 
the  prostitution  of  his  character  in  the^  cast- 
ing of  a  venal  ballot.  The  system  devised 
by  the  Legislature  to  enforce  the  secrecy  of 
the  ballot  seems  a  total  failure,  unless  we 
give  effect  to  the  provisions  enacted  to  sus- 
tain it.  Genuine  ballot  reform,  as  the  people 
have  chosen  to  have  it,  in  this  and  many 
other  states,  means  the  purity  of  the  ballot, 
and  that  is  best  attained  by  the  plan  of  a 
uniform  or  secret  ballot.  If  we  destroy  any 
of  the  safeguards  erected  and  intended  to  be 
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maintained  about  the  voter,  for  his  protection 
aj^inst  improper  influences  and  intimida- 
tion, we  at  once  do  an  act  in  encouragement 
of  the  very  evil  sought  to  be  prevented.  If 
the  law  providing  for  a  uniform  ballot,  to 
originate  from  an  official  source,  and  a  plan 
to  render  the  vote  of  him  who  casts  it  ab- 
solutely indistinguishable,  and  theretore 
absolutely  secret,  may  be  construed  one  way, 
in  the  case  of  a  mistake,  as  here,  then  is  it 
alwavs  open  to  such  construction ;  for  the 
proof  of  a  fraudulent  intent  in  the  prepara- 
tion and  distribution  of  ballots  to  be  used 
at  a  polling  place  is,  very  obviously,  diffi- 
cult, if  ever  possible.  Nor  ought  the  burden 
of  that  proof,  in  my  opinion,  to  be  thrown 
upon  the  candidate  whom  it  has  served  to 
defeat.  He  has  the  ri«;ht,  as  have  the  people 
geneially,  to  relv  tipon  a  strict  compliance 
with  the  terms  of  the  Election  Law,  and  to 
an  election  held  according  to  its  require- 
ments. If  the  law  is  not  to  be  nullified  in 
an  indirect  manner,  then  its  material  direc- 
tions must  be  heeded  and  the  consequences 
it  attaches  to  a  disregard  of  its  provisions 
must  be  allowed.  The  decisions  of  the 
courts  in  Missouri,  Rhode  Island,  and  Con- 
necticut which  are  referred  to  and  which  I 
need  not  quote  from  here,  are  all  in  accord 
with  these  views,  and  to  the  effect  that  it  is 
not  competent  to  inquire  into  the  intent  or 
the  consequences  of  a  violation  of  the  legis- 
lative requirements  as  to  the  ballot  to  be 
cast  at  an  election.  I  am  for  maintaining 
the  integrity  of  this  law,  and  for  construing 
it  as  it  is  written.  The  orders  appealed 
from  should  be  affirmed. 

Rng^r,  Ch.  «/.,  and  Earl  and  O'Brien* 
JJ.,  concur. 

Ru|rer«  Gh.  J. ,  concurring : 

Whue  I  concur  in  the  opinion  delivered 
by  my  associate.  Judge  O'  Brien,  I  have 
thought  it  proper  to  state  in  my  own  lan- 
guage the  line  of  thought  which  has  led  me  to 
the  conclusions  reached  by  a  majority  of  the 
court.  I  regard  this  case  as  one  of  primary 
importance,  not  so  much,  perhaps,  from  the 
effect  that  its  decision  may  have  upon  the 
interest  of  the  individuals  engaged  in  the 
controversy,  or  the  temporary  prospects  of 
political  parties,  but  from  the  permanent  in- 
fluence which  it  will  exercise  upon  the  cause 
of  ballot  reform,  which  has  in  recent  years 
shown  itself  so  strong  in  the  regard  of  the 
people,  and  vindicated  that  favor  by  the  suc- 
cess wliich  has  attended  the  enforcement  of 
the  reform  legislation  of  1890  and  1891.  It 
cannot  be  disputed  but  that,  in  the  initiation 
of  the  movement  for  ballot  reform,  there  was 
much  difference  of  opinion  in  regard  to  the 
propriety  of  the  laws  proposed,  and  much 
fear  expressed  in  respect  to  their  operation, 
and  I  must  confess  that  I  was  among  those 
who  regarded  the  result  as  doubtful  and  un- 
certain, and  feared  that  their  enforcement 
would  be  likely  to  i moose  a  serious  and 
dangerous  restraint  upon  the  exercise  of  the 
right  of  elective  franchise  by  the  citizen. 
We  have,  however,  now  had  two  years  of 
experience  under  these  statutes,  and  it  seems 
to  me  that  many  of  those  who  originally 
opposed  the  law  have  become  reconciled  to 
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its  operations,  and  a  great  change  has  come 
over  the  popular  mind  in  regard  to  its  bene- 
ficial effects.  I  think  that  it  will  now  be 
generally  conceded  that  the  influence  of  these 
laws,  if  fully  and  impartially  enforced,  will 
practical Iv  prevent  bribery  at  elections,  aud 
restrain  the  power  of  extraneous  influence 
over  the  mind  and  conduct  of  the  voter  in 
the  exercise  of  his  political  rights,  within 
healthy  limits.  Any  decision,  therefore,  of 
this  court  which  would  tend  to  materially 
hamper  the  beneficial  operation  of  these  laws, 
and  relegate  the  (][uestion  of  ballot  retorni  to 
its  original  position,  will,  I  think,  prove  a 
serious  misfortune  to  the  country,  and  the 
source  of  great  regret  to  every  thoughtful 
and  conscientious  citizen.  I  think  that  but 
few  will  dissent  from  these  views,  or  from 
the  further  proposition  that  any  determina- 
tion  of  the  question  before  us  which  will 
prove  an  embarrassment  to  the  cause  of  ballot 
reform  should  Ibe  most  earnestly  deprecated 
and  avoided,  if  the  language  of  the  statutes 
will  permit  of  another  result. 

The  issue  involved  in  the  present  contro- 
versy, as  it  was  presented  on  the  argument, 
is  the  claim  made  on  one  side  that  these  pro- 
ceedings were  on  the  part  of  the  relator  to 
change  the  political  complexion  of  the  senate 
of  the  State  by  forcing  a  candidate  into  un 
office  to  which  he  was  not  legally  elected, 
and  the  assertion  on  the  other  tbat  the  can- 
didate opposed  to  the  relator,  although  hav- 
ing an  apparent  majority  of  the  votes  cast,  se- 
cured that  majority  only  by  counting  in  his 
favor  illegal  ballots  procured  through  in- 
timidation', and  the  exercise  of  unlawful  in- 
fluence over  the  minds  and  conduct  of  the 
voters  at  the  polls.  The  question,  therefore, 
which  lies  at  the  foundation  of  the  contro- 
versy, is,  Who  had  a  plurality  of  the  legal 
ballots  cast  at  the  election  in  question? 
And  as  that  question  shall  be  determined  by 
this  court  will  depend  the  ultimate  decision 
of  this  appeal. 

The  facts,  having  been  agreed  upon  by  the 
parties,  are  simple  and  undisputed.  The 
twenty-fifth  senatorial  district  consists  of  the 
counties  of  Onondaga  and  Cortland,  and  con- 
tains a  voting  population  of  about  40,000. 
The  canvass  of  votes  showed  that  Peck,  the 
Republican  candidate  for  senator,  received 
in  the  county  of  Cortland  a  plurality  of  770 
over  Nichols,  his  Democratic  competitor; 
and  in  Onondaga  County  Nichols  received  a 
plurality  of  3H8  over  Peck, — thus. showing 
an  apparent  plurality  for  Peck  of  382  votes ; 
the  total  vote  for  Nichols  in  Onondaga 
County  being  15,759,  and  for  Peck  15,381. 
Among  the  ballots  thus  counted  for  Peck 
were  1,262,  which  were,  when  voted,  in- 
dorsed with  a  number  which  did  not  corre- 
spond with  the  number  of  the  district  in 
which  they  were  cast,  or  with  the  number 
which  was  indorsed  upon  all  other  ballots 
cast  in  the  same  district  at  that  «%lection. 
These  obviously  illegal  indorsements  were 
found  only  upon  Republican  ballots,  and 
were  made  upon  all  of  the  ballots  cast  for 
Peck  in  the  several  districts  named.  These 
were  the  first  and  second  of  the  towns  of 
Clay,  Camillus.  and  Tully,  respectively, 
and  the  first,  second,  and  third  of  the  town 
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of  Eldridge;  and  being,  as  I  infer,  all  of 
the  election  districts  in  the  several  towns 
named.  These  facts  appeared  upon  the  face 
of  the  returns  made  to  the  county  canvassers, 
and  these  votes  were  allowed  to  Peck  by  that 
board  under  the  only  canvass  permitted  to 
be  made  by  it  pursuant  to  the  express  re- 
quirement of  an  order  of  a  special  term  of 
the  supreme  court.  No  explanation  is  fur- 
nished by  the  papers  as  to  how  the  transpo- 
sition of  ballots  occurred,  nor  are  any  facts 
stated  from  which  it  can  be  conclusively  in- 
ferred that  it  was  innocently  produced.  On 
the  contrary,  in  my  judgment,  there  is  the 
strongest  evidence  in  the  case  tending  to 
show  that  the^  were  designedly  transposed. 
It  is  plainly  inferable  from  the  manner  in 
which  votes  were  required  by  statute  to  be 
prepared,  printed,  and  distributed  by  the 
county  clerks  to  the  several  town  clerks 
that  the  transpositions  occurred  in  the  office 
of  the  county  clerk.  Thus,  he  is  required 
to  prepare  all  ballots  intended  to  be  used  in 
his  county,  to  cause  them  to  be  printed,  and, 
when  printed,  to  be  placed  in  separate  pack- 
ages, properly  marked  for  the  respective 
towns  and  districts  in  which  they  are  in- 
tended to  be  used,  and  to  transmit  them  to 
the  respective  town  clerks  as  early  as  the 
Saturday  preceding  the  day  of  election,  for 
distribution  to  the  inspectors.  The  distri- 
bution by  the  town  clerk  is  required  to  be 
made  of  unopened  packages,  as  they  are  di- 
rected, among  the  inspectors  of  the  various 
districts  in  the  town,  before  the  polls  open 
on  the  morning  of  the  election.  It  is  quite 
obvious,  therefore,  that  the  respective  pack- 
ages were  put  up  in  the  county  clerk's  office, 
and  addressed  not  only  to  the  respective  dis- 
tricts for  wliich  they  were  intended  by  the 
county  clerk,  but  all  those  intended  for  a 
particular  town  were  embraced  in  a  single 
package  addressed  to  the  town  clerk.  These 
packages  were  all  sent  out  duly  addressed, 
and  reached  their  respective  intended  destina- 
tions. In  the  several  election  districts  re- 
ferred to,  however,  the  inspectors  of  election, 
upon  opening  the  packages  addressed  to  them 
on  the  morning  of  election,  discovered  that 
the  Republican  ballots  inclosed  in  the  pack- 
ages were  all  indorsed  with  an  erroneous 
district  numljer,  while  all  other  tickets  con- 
tained in  the  same  packages  were  properly 
indorsed.  No  effort  appears  to  have  been 
made  by  the  inspectors  to  correct  this  palpa- 
ble violation  of  law,  although  within  the 
limits  of  a  small  town  it  could  apparently 
have  been  accomplished  in  a  comparatively 
short  period  of  time,  by  an  exchange  with 
the  districts  whose  ballots  had  also  been  er- 
roneously distributed,  but  the  election  was 
deliberately  proceeded  with,  and  the  ballots 
cast  in  all  of  the  towns  and  districts  named 
were  taken  under  circumstances  which  ob- 
viously exposed  the  political  character  of 
«very  Republican  vote  as  notoriously  as 
though  it  had  been  openly  proclaimed  by  a 
herald  at  the  polls. 

It  is  strenuously  urged  by  the  appellants' 
counsel  that  these  transpositions  were  inad- 
vertently made.  This  contention  is  obviously 
immaterial,  but  I  think  there  is  little  in  the 
circumstances  to  render  such  a  claim  either 
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plausible  or  probable.  In  preparing  the 
packages  the  persons  superintending  the 
operations  must  have  selected  with  care  and 
accuracy  the  ballots  prepared  for  the  candi- 
dates of  the  Democratic,  Prohibition,  and 
Socialistic  parties,  and  correctly  assigned 
them  to  the  proper  district.  They  must  also 
then  have  selected  the  Republican  ballots 
designed  for  the  several  towns  having  two 
districts,  and  put  those  prepared  for  the  first 
district  into  the  package  sent  to  the  second, 
and  those  designed  for  the  second  district  into 
the  package  sent  to  the  first  district.  This 
could  only  have  occurred  by  rejecting  the 
package  properly  marked,  and  selecting  an- 
other package,  obviously  designed  for  an- 
other d  i stri ct.  Thi s  was  done  i  n  si  x  d istricts, 
and  involves  the  happening  of  twelve  sim- 
ultaneous mistakes  of  a  similar  character,  to 
produce  the  alleged  inadvertent  transi>osi- 
tion  of  votes.  The  work  of  transposing  the 
votes  of  the  town  of  El  bridge  was  a  more 
complicated  transaction,  and  required  some 
calculation  to  make  it  successful,  as  there 
were  several  districts  to  be  affected.  This, 
however,  was  done  by  sending  to  the  first 
district  those  ballots  designed  tor  the  third, 
to  tlie  second  those  designed  for  the  first  and 
to  the  third  those  prepared  for  the  second ; 
and  thus  each  district  secured  its  full  com- 
plement of  votes,  but  they  were  each  marked 
so  as  to  advertise,  when  cast,  the  contents  of 
the  ballot.  It  is  quite  significant,  also,  that 
this  is  the  only  county  of  the  State  in  which 
such  mistakes  occurred,  and  that  it  occurred 
only  with  the  ballots  of  a  single  one  of  the 
four  parties  whose  ballots  were  handled  by 
the  officers  charged  with  the  duty  of  making 
the  distribution  of  ballots.  No  explanation 
is  made  l^  the  county  clerk  of  the  manner 
in  which  this  result  was  effected,  except  bv 
the  affidavit  of  a  subordinate  in  his  office, 
who  testifies  substantially  that  he  superin- 
tended the  distribution  of  the  ballots  in  the 
county  clerk's  office,  and  that,  if  any  mis- 
takes were  made,  thej  were  inadvertently 
committed,  and  not  with  any  intent  to  evade 
the  provisions  of  the  Ballot  Reform  Law. 
This  is  the  statement  of  a  mere  opinion,  and 
can  have  no  legal  effect  upon  the  character 
of  the  transaction,  except  to  show  by  the 
testimony  of  an  implicated  party  that  he 
did  not  intend  to  commit  a  criminal  offense. 
Such  is  the  only  explanation  offered  by  the 
officers  implicated  to  account  for  the  appar- 
ent perpetration  of  a  great  crime,  through 
which  one  political  party  was  in  nine  elec- 
tion districts  of  the  county  enabled  to  disre- 
gard the  wholesome  restraints  of  the  Ballot 
Reform  Law,  and  reap  the  advantage  to  be 
derived  therefrom. 

That  a  crime  was  committed  by  someone 
having  in  charge  the  distribution  of  the  bal- 
lots for  the  several  towns  referred  to  cannot 
be  the  subject  of  reasonable  doubt.  Among 
those  officers  the  duty  of  the  county  clerk  is 
the  most  important.  He  is  chargea  with  the 
whole  duty  of  preparing  the  ballots  for  print- 
ing, overseeing  their  publication,  assigning 
the  towns  and  districts  to  which  they  are  to 
be  sent,  and  effecting  their  proper  distribu- 
tion. The  importance  of  a  strict  and  con- 
scientious performance  of  his  duties  cannot 
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be  overestimated,  as  any  mistake  or  careless- 
ness on  his  part  is  sure  to  involve  the  most 
serious  consequences  to  the  cause  of   2ood 
government  and   the  administiation   oi    its 
Taws.     It  is  therefore  that  all  of  the  duties 
to  be  performed  by  him  are  most  carefully 
and  minutely  defined  by  the  law,  and  it  is 
especially  provided  by  the  Act  that  "every 
public  officer  upon  whom  any  duty  is  im- 
posed by  this  Act,   who  violates  his  said 
■duty,  or  who  neglects  or  omits  to  perform 
the  same,  shall  b^  deemed  guilty  of  a  mis- 
•demeanor,"  and  subject  to  fine  or  imprison- 
ment,   (§    84,    chap.    262,    Laws   1890,    as 
■amended :)    and  any  person  who  shall  forge 
•or  falsely  make  the  official  indorsement  of 
any  ballot  shall  be  deemed  guilty  of  a  felony, 
(^  82,  chap.  262,  Laws  1890.)     That  these 
sections  have  been  glaringly  violated  is  made 
apparent  by  the  conceded  facts,  and,  while 
the  actual  offender  may  not  now  be  certainly 
pointed   out,   it   will   be  desired   by  every 
candid  and  law-abiding  citizen  that  the  in- 
coming Legislature  may  by  a  thorough  in- 
vestigation ascertain  the  facts  and  detect  and 
•expose  the  guilty  party.     It  is  claimed  by 
the  appellants  that  the  political  party  whose 
ballots  were  thus  transposed  could  have  had 
•no  improper  motive  in  effecting  such  trans- 
position.    It  would  seem  to  be  a  sufficient 
:answer  to  this  suggestion  to  say  that  the  Act 
does  not  regard  tlie  motives  of  those  who 
violate   the   law   by    improperly   indorsing 
ballots,  but  condemns  the  act  and  prescribes 
the  punishment  for  its  commission,  whatever 
may  have  been  the  cause  or  motive  for  its 
perpetration.     It  imperatively  requires  that 
•every  ballot  cast  (with  an  unimportant  ex- 
ception)  shall  be  of   the  same  shape,  size, 
and  color,  and  have  the  same  indorsement. 
The  purpose  of  the  Act  seems  to  require  that 
these  provisions  should  be  held  to  be  manda- 
tory, and  that  a  disregard  of  them  upon  any 
pretense  whatever  should  constitute  a  viola- 
tion of  the   law,  and  cause  a  forfeiture  of 
any  benefits  sought  to  be  derived  from  such 
illegal  ballots.     The  vigorous  enforcement 
of   these  penalties  constitutes  the  principal 
mode  by  which  obedience  to  the  law  was 
expected  to  be  secured.     But  let  us   look 
further  at  the  motives  which  may  reasonably 
be  supposed  to  have  actuated  the  minds  of 
the  parties  charged  with  the  duty  of  handling 
these  ballots  by  their  unlawful  manipula- 
tion.    It  appears  from  the  votes  cast  that 
Mr.   Nichols  received   a   large   Republican 
vote  in  Onondaga  County.     The  court  can 
take  judicial  notice  of  the  facts  appearing  in 
the  public  records  of  the  State.     They  show 
that  Onondaga  is  a  Republican  county,  and 
for  a  long  series  of  years  has  given  a  plural- 
ity of  votes  for  that  party,  varying  from 
two  to  four  thousand  votes  at  each  election. 
At  this  election,  however,  it  gave  a  con- 
siderable plurality  for  the  Democratic  candi- 
date.    It  IS  therefore  obvious  that  for  some 
weeks  preceding  the  election  there  must  have 
been  evidence  of  a  popular  current  which 
threatened  a  defection  from  that  party,  and 
consequent    accessions   of    strength   to    the 
ranks  of  its  opponent.     What  more  efficient 
agency  could  have   been  adopted  to  arrest 
such  a  movement  than  the  publication  of 
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the  fact  that  every  person  who  deserted  from 
his  party  in  such  an  emergency  would  be 
watched  and  exposed  to  the  various  conse- 
quences which  inevitably  follow  those  who 
tiirow  off  their  fealty  to  party  obligations, 
and  incur  the  hostility  of  their  former  politi- 
cal associates.  Not  only  were  the  voters 
exposed  to  these  influences,  but  the  fact  that 
their  ballots  were  improperly  indorsed  ex- 
posed them  to  the  approaches  of  vicious  and 
corrupt  partisans,  who  might,  either  by 
bribery  or  intimidation,  seek  to  influence 
their  conduct.  It  is  evident  that,  if  such 
practices  are  permitted  under  the  law,  the 
purpose  of  the  Act  to  shield  the  voter  from 
obnoxious  supervision  and  observation  while 
exercising  the  right  of  elective  franchise  is 
practically  defeated. 

We  are  now  brought  to  the  crucial  (ques- 
tion presented  by  the  situation,  which  is  as 
to  the  disposition  to  be  made  by  the  can- 
vassers,  under  the  law,   of   the  votes  thus 
illegally  cast.     The  language  of  the  Act  on 
this  subject  is  plain  and  unambiguous  and 
furnishes  a  full  and  conclusive  answer  to  the 
inquiry,  which  no  ingenuity  can  obscure  or 
evade.     The  statute  says  that  "^no  inspector 
of  election  shall   deposit  in  a  ballot  box, 
or  permit  any  other  person  to  deposit  in  a 
ballot-box,  on  election  day,  any  ballot  which 
is  not  properly  indorsed  and  numbered,  ex- 
cept  in   the  cases  provided  for  in   section 
twenty-one  of  this  Act ;   nor  shall  any  in- 
spector of  election  deposit  in  a  ballot-box. 
or  permit  any  other  person  to  deposit  therein, 
on  election  day,  any  ballot  that  is  torn,  or 
has  any  other  distinguishing  mark  on  the 
outside    thereof."    Section   29,    chap.    262, 
Laws  1890,  as  amended  by  Laws  1891.     And 
further,   that  ''no  ballot  that  has  not  the 
printed  official  indorsement  shall  be  counted, 
except  such  as  are  voted  in  accordance  with 
section  twenty-one  of  this  Act."    Section  81 
of  the  amended  Act.     No  claim  can  be  ser- 
iouflly   made   that  the  ballots   in   question 
were  cast  in  accordance  with  section  21  of 
the  Act,  and  they  therefore  necessarily  fall 
under  the  absolute  and  unequal ified  prohibi- 
tion which  is  directed  against  the  receiving 
or  counting  of  such  ballots,  imposed  by  the 
quoted  provisions.     The  Act  provides  that 
no  ballots  not  properly  indorsed  shall    be 
received,  or,  if  received,  shall  be  counted. 
This  result  must  necessarily  follow  the  com- 
mission of  the  prohibited  act,  whatever  may 
have  been  the  ignorance  or  intention  of  the 
voter  or  any  other  person  connected  with  the 
act  of  voting,  for  the  canvassing  officers  are 
imperatively  directed  not  to  receive  or  count 
the  improperly  indorsed  ballot.     No  inves- 
tigation is  required  or  permitted  by  the  in- 
spector  into  the   motives  of   the  voter,   or 
those  who  prepared  the  ballots  for  him ;  but 
without  inquiry,  upon  the  mere  inspection 
of  the  ballot,  the  inspectors  are  required  to 
take  affirmative  action  rejecting  it,  and  if 
for  any  reason  that  duty  has  been  omitted  at 
the  polls,  they  are  required  to  refrain  there- 
after from  canvassing  or  counting  such  bal- 
lots.    It   cannot,  of  course,  be  successfully 
contended  that  under  the  language  of   this 
statute  any  board  of  canvassers  before  whom 
the  facts  lawfully  come,  and  vested  with  the 
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duty  of  canvassing  votes,  had  anv  authority 
in  law  to  count  these  illegal  ballots,  and  it 
was  therefoie  practically  decided  in  our 
deliberations  by  an  unanimous  court  that, 
unless  some  change  was  made  in  the  language 
of  the  statute,  these  votes  must  be  rejected. 
Some  of  the  members  of  the  court  are  of 
the  opinion  that  the  statute  may  properly  be 
read  as  though  the  word  ''unomciar'  had 
been  inserted  in  the  quoted  sentences  before 
the  word  "ballot"  wherever  it  occurs,  so  that 
the  words  of  exclusion  shall  apply  to  un- 
official ballots  alone.  This  interpolation  of 
a  word  is  claimed  to  be  justified  by  the 
alleged  injustice  which  would  otherwise  be 
inflicted  in  this  case  by  the  disfranchisement 
of  upwards  of  1,200  voters.  The  conclusive 
answer  to  this  claim  is  the  fact  that  such  in- 
terpolation defeats  the  plainly  implied  inten- 
tion of  the  law- makers,  and  destroys  the  sole 
beneficial  purpose  of  the  Act.  It  is  among  the 
most  familiar  rules  of  construction  that  the 
office  of  interpretation  is  to  carry  out  the 
intention  of  the  law-makers,  and  facilitate 
the  accomplishment  of  their  object.  Any 
change,  therefore,  in  the  language  of  a  stat- 
ute which  contravenes  principles  is  prohibi- 
ted by  the  elementary  rules  of  construction. 
What  was  the  obvious  purpose  of  this  stat- 
ute ?  It  is  expressed  in  language  that  permits 
of  no  doubt  as  to  its  meaning,  and  is  revealed 
not  only  by  its  title,  but  breathes  in  every 
line  and  word  of  its  46  sections.  The  title 
declares  it  to  be  "An  Act  to  Promote  the 
Independence  of  Voters  at  Public  Elections, 
Enforce  the  Secrecy  of  the  Ballot,  and  Pro- 
vide for  the  Printing  and  Distribution  of 
Ballots  at  Public  Expense."  The  body  of 
the  Act  shows  by  manifold  provisions  that 
this  purpose  is  to  be  accomplished  only  by 
the  inviolability  with  which  the  conscience 
and  intention  of  the  voter  is  guarded  while 
exercisin/j:  the  right  of  suflfrage.  from  the 
observation  and  scrutiny  of  others.  It  can- 
not, therefore,  be  reasonably  claimed  that  it 
was  within  the  purpose  of  the  law-makers 
to  permit  a  voter,  whether  casting  an  official 
or  an  unofficial  ballot,  to  reveal  at  the  polls 
in  any  manner  or  on  any  pretense  whatever 
the  character  of  the  ballot,  which  he  proposes 
to  oist.  Let  us  therefore  consider  the  effect 
of  the  suggested  construction  of  this  statute. 
It  plainly  assumes  to  limit  its  application 
to  unofficial  ballots,  and  thereby  to  exempt 
from  its  operation  all  official  ballots.  Bal- 
lots, by  the  law,  are  designated  as  "official" 
and  "unofficial,"  and  are' expressly  defined 
by  various  sections  of  the  Act.  Those  desig- 
nated "unofficial"  are  described  by  section 
21  of  the  Act  and  are  ballots  authorized  to 
be  printed  by  a  town  or  city  clerk  only  when 
the  ballots  required  to  be  furnished  by  the 
county  clerk  have  not  been  deliverea,  or, 
after  their  delivery,  have  been  lost  or  de- 
stroyed. In  case  such  ballots  are  not  fur- 
nished by  the  town  or  city  clerk  in  time, 
or  the  supply  of  ballots  becomes  exhausted 
before  the  polls  are  closed,  each  elector  may 
furnish  bis  own  ballot.  These  ballots, 
however,  are  required  to  be  without  indorse- 
ment. AH  other  ballots  are  official.  It  is 
apparent,  then,  that  the  ballots  in  contro- 
versy were  not  in  any  sense  unofficial  bal- 
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lots,  and  were  not  attempted  to  be  voted  in 
accordance  with  the  provisions  of  section  21. 
It  is  obvious  that  tlie  use  of  unofficial  bal- 
lots must  be  exceptional  in  any  case,  and 
was  allowed  only  to  guard  against  an  Im- 
probable, yet  possible,  contingency,  but 
was  not  intended  by  the  law-makers  to  play 
an  important  or  even  usual  part  in  the  con- 
duct of  an  election.  In  fact  I  think  that  it 
must  be  assumed  that  the  occasion  has  never 
arisen  in  this  State  when  the  use  of  an  un- 
official ballot  has  been  required.  If  it  had, 
that  fact  would  undoubtedly  have  become 
notorious.  Is  it  reasonable,  therefore,  to  sup- 
pose that  the  Licgislature  intended  its  elab- 
orate and  carefully  considered  scheme  of 
ballot  reform  to  apply  to  a  mere  incident  of 
an  election,  rarely,  ii  ever,  liable  to  occur, 
and  to  leave  the  great  evil,  which  dominated 
the  entire  country,  and  infested  every  polling 
place  throughout  the  State,  to  rage  withont 
regulation,  restriction,  or  control  ?  It  would 
amount  to  saying  that  the  leading  and  most 
effective  provision  of  the  statute,  containing 
its  only  operative  clauses,  should  be  emas- 
culated, and  turned  into  a  provision  having 
no  practical  effect  or  operation  whatever.  A 
most  unjust  and  mischievous  construction 
would  be  thus  given  to  the  law,  for  it  would 
apparently  authorize  the  improper  indorse- 
ment of  official  ballots,  and,  although  so 
marked  and  distinguished  as  to  reveal  their 
contents,  would  nevertheless  permit  them  to 
be  counted.  The  law,  so  construed,  leaves 
the  candidate,  confessedly  elected  bv  illegal 
ballots,  to  avail  himself  of  their  aid  in  en- 
trenchinjT  his  position,  so  that,  if  he  can 
ever  be  dislodged  therefrom,  it  can  only  be 
when  the  lawfully  elected  candidate  is  in 
the  remote  future  enabled  to  prove  the  agency 
whereby  the  illegal  transposition  of  ballots 
was  accompjished,  and  the  secret  intent  with 
which  it  was  done.  An  Act  leading  to  such 
results  might,  we  believe,  be  more  appro- 
priately termed  a  statute  to  encourage  the 
violation  of  the  right  of  elective  franchise 
than  one  to  protect  and  purify  it. 

A  further  answer  to  the  construction  con- 
tended for  is  found  in  the  provision  which 
prohibits  any  indorsement  whatever  from 
being  made  upon  unofficial  ballots.  Is  it 
not,  therefore,  the  height  of  absurdity  to 
suppose  that  all  of  the  numerous  and  care- 
fully worded  provisions  in  respect  to  the 
disposition  of  improperly  indorsed  ballots 
should  be  held  to  apply  only  to  ballots 
which  were  never  required  by  the  law  to  be 
indorsed  at  all?  A  construction  of  a  stat- 
ute which  changes  its  language  so  as  to  ex- 
clude the  only  subject  upon  which  it  can 
operate,  and  confines  its  provisions  to  one 
which  will  never  probably  occur,  is  with- 
out a  parallel  in  the  history  of  jurispru- 
dence. No  words  can  sufficiently  express 
the  surprise  with  which  an  original  ballot 
reformer  will  learn  that  the  only  object 
sought  by  him  in  his  struggle  for  ballot  re- 
form was  the  exclusion  from  the  ballot-box 
of  a  ballot  whicli  could  never  get  there  ex- 
cept by  an  improbable  accident.  A  few 
words  more  upon  a  point  to  which  I  have 
already  adverted,— the  claim  that  a  literal 
construction  of  this  Act  would  result  in  the 
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disfranchisement  of  many  voters.  Those 
voters  are  termed  innocent,  well -meaning, 
and  apparently  unconscious  instruments  m 
the  proceedings  which  resulted  in  placing 
in  the  ballot-boxes  of  Onondaga  County 
upwards  of  1,200  illegal  votes.  Why  they 
are  thought  to  be  entitled  to  these  descrip- 
tive appellations  I  am  unable  to  understand. 
The  law  expressly  forbids  every  voter  from 
revealing  to  anyone  in  the  polling  place 
the  name  of  any  candidate  for  whom  he  in- 
tends to  vote,  or  to  show  his  ballot,  after  it 
has  been  prepared,  in  such  manner  as  to  re- 
veal its  contents,  and,  in  ca.se  of  a  violation 
of  these  provisions,  he  is  deemed  guilty  of 
a  misdemeanor.  Section  35,  Laws  1890, 
amended  1891.  Can  a  voter  who  deposits  a 
ballot  revealing  plainly  and  conspicuously 
the  names  of  the  candidates  for  whom  he  in- 
tends to  vote  claim  to  be  innocent  of  a  vio- 
lation of  these  requirements?  These  voters 
most  certainly  cannot  be  said  to  be  ignorant 
of  the  provisions  of  tl^e  law  under  which 
they  are  exercising  their  franchise,  for  the 
law  itself  requires  that  they  shall  inform 
themselves  of  its  requirements  respecting 
the  form  and  character  of  the  indorsements 
made  upon  their  ballots,  and  refrain  from 
using  such  ballots.  It  is  elementary  that 
every  citizen  is  presumed  to  know  the  law. 
This  is  the  settled  theory  of  the  law.  How, 
then,  can  it  be  supposed  that  these  voters 
were  either  in  law  or  fact  unconscious  of  the 
character  of  the  ballot  they  were  using?  It 
was  known  before  the  polls  opened  at  each 
of  these  districts  that  the  Republican  ballots 
were  improperly  indorsed,  and  this  was  pre- 
sumably the  subject  of  public  discussion 
around" the  polls.  Yet  these  voters  delib- 
erately determined  (for  they  are  not  permitted 
to  vote  without  deliberation)  to  use  them, 
notwithstanding  their  nonconformity  with 
the  law.  The  inspectors  of  election  were 
required  under  serious  penalties  to  examine 
the  indorsement  upon  each  ballot  as  it  was 
voted,  and  to  determine  as  to  its  conformity 
with  the  law,  and  the  voter  was  also  required 
to  see  that  no  mark  on  his  ballot  revealed 
the  character  of  its  contents.  How,  then, 
can  it  be  consistently  asserted  that  any  bal- 
lot was  deposited  in  ignorance,  either  by  the 
voter  or  the  inspectors,  of  the  fact  that  it 
was  improperly  indorsed?  The  voter  when 
preparing  his  ballot  had  before  him  three 
ballots  properly  indorsed  and  one  improperly 
indorsed.  Who  should  be  responsible  for 
the  selection  of  the  improperly  indorsed 
ballots,  and  the  consequences  of  a  disobedi- 
ence of  the  law,  but  the  offending  voter? 
But  it  is  urged  that  a  strict  construction  of 
the  law  must  result  in  disfranchisement. 
This  is  true,  but  the  law  plainly  contem- 
plates such  a  result,  and  who  can  complain 
except  those  who  are  opposed  to  anv  restric- 
tions whatsoever  upon  the  action  or  an  elec- 
tor? No  advocate  of  the  Reform  Ballot  Law 
can  justly  criticise  a  result  which  was  in 
the  minds  of  its  authors  when  the  law  was 
drafted  and  enacted.  They  clearly  contem- 
plated this  effect,  and  determined  that  the 
injustice  which  a  few  might  suffer  through 
ignorance,  willful  blindness,  or  inattention 
to  the  requirements  of  law,  should  not  be 
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permitted  to  defeat  the  great  good  to  be 
secured  to  the  whole  people  by  the  adoption 
of  an  effectual  scheme  for  the  purification 
of  elections.  Can  it,  then,  be  seriously 
contended  that  voters  may  knowingly  refuse 
obedience  to  the  conditions  imposed  by  the 
law,  and  still  claim  that  their  votes  shall  be 
counted  as  lawful  ballots?  Such  a  result 
would  transform  the  elaborate  scheme  adopted 
as  a  reform  measure  into  an  elaborate  farce, 
calculated  only  to  embarrass  and  hamper  the 
citizen,  without  adding  a  line  or  word  to 
the  statute  looking  to  the  disqualification  of 
illegal  or  fraudulent  voters  or  the  purifica- 
tion of  elections.  It  was  an  argument  stren- 
uously urged  against  the  adoption  of  the 
law  that  its  numerous  provisions,  compli- 
cated, novel,  and  technical  as  they  were, 
would  necessarily  result  in  the  disfranchise- 
ment of  voters,  but  the  advocates  of  the  law 
contended  that  these  results  were  the  neces- 
sary concomitant  of  any  efficient  ballot  re- 
form law,  and  the  Legislature  deliberately 
and  intentionally  approved  the  adoption  of 
such  restrictions  and  disqualifications.  It 
is  now  too  late  to  discuss  the  wisdom  or  pol- 
icy of  the  law,  and  it  is  certainly  not  per- 
missible to  attempt  its  reform  by  judicial 
legislation.  Such  a  course  would  not  only 
destroy  the  effect  of  the  present  law,  but 
would  render  any  future  legislation,  how- 
ever phrased,  subject  to  the  same  power  of 
construction,  and  liable  to  be  rendered  again 
ineffectual  through  the  force  of  judicial  in- 
terpretation. In  accordance  with  these  views, 
I  think  the  orders  appealed  from  should  be 
affirmed,  and  the  illegal  ballots  excluded 
from  the  computation  of  votes  cast  for  sena- 
tor. 

Andrews,  */.,  dissenting: 

I  dissent  from  the  judgment  in  this  case. 
At  the  Novembet*election  there  were  cast  in 
nine  election  districts,  embraced  within  the 
towns  of  Camillus,  Tully,  Elbridge,  and 
Clay,  in  the  county  of  Onondaga,  1,253 
official  ballots  for  Rufus  T.  Peck,  the  Re- 
publican candidate  for  senator  in  the  twenty- 
fifth  senatorial  district.  It  is  conceded  that 
these  ballots  were  cast  by  qualified  electors, 
entitled  to  vote  in  the  election  districts  in 
which  they  respectively  voted  ;  that  the  bal- 
lots were  delivered  to  the  electors  by  the 
inspectors  of  election  of  the  election  district 
in  which  the  ballots  were  cast,  and  were 
voted  in  the  usual  way,  and  regularly, de- 
posited in  the  box  by  the  inspectors,  without 
challenge  or  objection.  The  proofs  leave 
no  room  for  doubt  that  these  ballots  were 
used  by  the  inspectors  and  the  voters  in 
good  faith,  in  ignorance  of  any  imperfection. 
By  the  judgment  in  this  case  the  1,252  votes 
mentioned  are  declared  to  be  void,  and  the 
board  of  county  canvassers  are  requiied  to 
reject  them  in  making  their  returns.  The 
judgment  proceeds  on  the  sole  ground  that 
the  printea  indorsement  on  the  ballots  did 
not  state  the  true  number  of  the  election 
district  in  which  they  were  voted.  The  ex- 
act imperfection  will  more  clearly  appear 
by  referring  to  a  single  case.  The  town  of 
Camillus  is  divided  into  two  election  dis- 
tricts.   In  the  first  election  district  143  bal- 
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lots  were  cast  for  Rufus  T.  Peck  for  senator, 
with  the  printed  indorsement  '^ Official  Bal- 
lot for  Second  District  Poll,  Town  of  Camil- 
las, November  3,  1891,"  followed  by  a  fac 
dmile  of  the  signature  of  the  county  clerk 
of  Onondaga  County.  In  the  second  election 
district  a  similar  number  of  ballots  were  cast 
for  Eufus  T.  Peck  for  senator,  indorsed 
**  Official  Ballot  for  First  District  Poll,  Town 
of  Camillus,  November  8,  1891,"  followed 
by  the  signature  of  the  county  clerk,  as  in 
the  other  case.  The  substance  of  the  matter 
is  that  the  ballots  prepared  and  intended  to 
be  used  in  the  second  election  districts  of 
Camillus  were  used  in  the  first  election  dis- 
trict, and  conversely,  the  ballots  prepared 
and  intended  for  the  first  election  district 
were  used  and  voted  in  the  second  district. 
The  ballots  in  both  districts  were  identical 
in  all  respects  except  in  the  number  of  the 
election  district  indorsed  thereon.  It  does 
not  appear  that  the  fact  that  the  ballots 
were  indorsed  with  the  wrong  number  of  the 
election  district  was  discovered  by  the  in- 
spectors, the  voters,  or  bystanders,  or  was 
in  any  way  called  to  their  attention  on  the 
day  of  election.  The  facts  in  regard  to  the 
ballots  cast  in  the  other  towns  are  the  same 
as  those  in  respect  to  the  ballots  in  the  town 
of  Camillus.  Counting  the  1,252  ballots  for 
Rufus  T.  Peck,  he  was  elected  senator.  Re- 
jecting them,  John  A.  Nichols,  the  Demo- 
cratic candidate  for  the  same  office,  will 
receive  the  certificate.  The  judgment  of  the 
court  results  in  this :  Tlie  candidate  who 
received  a  minority  of  the  votes  of  the 
qualified  electors  in  the  twenty-fifth  senator- 
ial district  is  declared  elected,  and  the  can- 
didate who  received  a  majority  of  such  votes 
is  deprived  of  his  office. 

The  explanation  of  the  mistake  which  has 
produced  the  present  complication  is  simple. 
The  Ballot  Law  imposes  upon  the  county 
clerk  of  each  county  the  duty,  after  nomina- 
tions by  political  parties  or  by  the  re(juisite 
number  of  citizens  have  been  made  and 
certified,  to  prepare  and  print  ballots  for 
each  election  district  in  the  county,  in 
number  twice  as  many  of  each  kind  as  there 
were  persons  who  voted  or  were  registered 
in  the  district  at  the  last  precedinji:  election. 
It  is  also  directed  that  on  the  back  of  each 
ballot  shall  be  printed  the  words  "Official 
Ballot,"  and  also  the  number  of  the  polling 
district  for  which  it  was  prepared,  the  date 
of  the  election,  and  ^fae  simile  of  the  sig- 
nature of  the  county  clerk.  The  ballots  for 
the  county  of  Onondaga  were  prepared  by 
the  county  clerk,  and  printed  and  indorsed 
in  exact  copformity  with  the  statute,  and  for 
each  election  district  were  printed  the  proper 
number,  indorsed  with  the  number  of  the 
election  district  for  which  they  were  in- 
tended. The  duty  of  distributing  the  ballots 
so  that  the  proper  ballots  shall  reach  the 
inspectors  of  the  several  election  districts  is 
placed  upon  the  clerk  of  the  county  and  the 
clerks  of  towns  and  cities,  each  performing 
a  separate  part  of  the  service.  It  is  the  duty 
of  the  county  clerk  to  place  the  ballots  of 
each  kind  in  separate  sealed  packages,  and 
mark  on  the  outside  of  each  package  the 
polling  place  for  which  it  is  intended,  and 
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the  number  of  ballots  inclosed.     He  is  to 
cause  these  packages  to  be  delivered  to  the 
clerks  of  the  proper  towns  and  cities  within 
hfs  county,  on  Saturday  before  election,  and 
take  receipts  therefor.     The  clerk  to  wfaon 
they  are  delivered  is  required  to  retain  the 
packages  unopened,  until   the   morning  of 
election  day,  and  at  the  opening  of  the  polls 
in  each  election  district  to  deliver  the  sealed 
packages  to  the  inspectors  of  election  of  the 
district  for  which  the  packages  are  marked, 
and  take  their  receipts.     By  mistake  or  inad- 
vertence of  the  county  clerk  of   Onondaga 
County  or  of  his  subordinates  the  packages 
of  Republican  ballots,  prepared  for  one  elec- 
tion district,  were  marked  on  the  outside  with 
the  number  of  another  district  in  the  same 
town.     For  example,  in  the  case  of  the  town 
of  Camillus,  the  ballots  indorsed  "First  Dis- 
trict Poll"  were  marked,  on  the  outside  of 
the  package,   "Second   District  Poll."  and 
those  prepared  for  the  second  election  district 
were  wrongly  marked  on  the  outside  of  the 
package  "First  District  Poll."    I  have  char- 
acterized the  action  of  the  county  clerk  or 
of  his  subordinates  as  a  mistake  or  inadver- 
tence.     The  moving  papers  contain,    it  is 
true,  some  general  allegations  that  this  mis- 
placing of  the  ballots  was  designed  and  done 
with  a  fraudulent  intent.     This  is  denied  in 
the  opposing  affidavits,  and  there  is  nothing 
in  the  circumstances  to  justify  a  suspicion 
that  the  ballots  were  intentionally  misplaced. 
But  it  is  sufficient  to  say  that  by  the  express 
written  stipulation  of  the  parties  the  charge 
of  fraud  or  collusion  in  the  moving  affidavits, 
is  waived.     If  this  issue  had  been  insisted 
upon,  and  the  fact  was  material,  the  per- 
emptory writ  could  not  be  upheld,  and  the 
proceeaings  would  necessarily  fail,  sinc*^  it 
is  settled  that  a  peremptory  mandamus  can- 
not issue  in  the  first  instance  where  a  material 
fact   is  put  in  issue,  but  in  that  case  the 
moving  party  will  be  put  to  his  alternative 
writ,  so  that  the  other  party  may  have  an 
opportunity  to  try  the  issue  presented.     It  is 
^aid  that  there  are  nearlv  200  election  dis- 
tricts  in  the  county  of  Onondaga.     There 
were  four  tickets  in  nomination,  and  for  20O 
election  districts  800  separate  packages  would 
be  required.      The  fault  committed  in  the 
county  clerk's  office  was  not  in  the  prepara- 
tion or  indorsement  of  the  ballots,  but  in 
their  distribution  only. 

The  judgment  of  the  court  that  the  1,25^ 
ballots  are  void,  and  cannot  be  reckoned  in 
canvassing  the  vote  for  senator,  is  placed 
upon  that  clause  in  section  81  of  the  Ballot 
Law,  which  declares  that  "no  ballot  that  has. 
not  the  printed  official  indorsement  shall  be 
counted,  except  such  as  are  voted  in  accord- 
ance with  section  twenty-one  of  this  Act." 
Section  81  regulates  and  defines  the  duties^ 
of  inspectors  of  election  in  canvassing  votes, 
and  the  question  is  whether  the  clause  quoted 
applies  to  the  votes  now  in  controversy.  Ii> 
my  judgment  the  construction  placed  upon 
this  clause  by  the  majority  of  the  court 
proceeds  upon  a  plain  misconception  of  itfr 
meaning.  It  was  a  leading  purpose  of  the 
Ballot  Law  to  prevent  the  use  by  voters  at 
election  of  unofficial  ballots.  The  whole 
machinery  of  the  statute  has  this  object  in 
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Yiew.  The  statute  prescribes  in  great  detail 
how  Dominations  for  office  shall  be  made  and 
authenticated.  It  does  not  seek  to  control 
the  free  action  of  political  parties  in  nomi- 
nating candidates  for  public  office ;  nor  does 
it  prevent  any  Yoter  from  voting  for  any 
person  he  may  choose  to  vote  for,  whether 
he  has  been  regularly  put  in  nomination  or 
not.  The  statute  does  require,  however, 
that  in  all  cases  except  those  mentioned  in 
section  21  the  voter  shall  use  the  official 
l^llot  in  exercising  the  right  of  suffrage. 
He  may  vote  for  any  or  none  of  the  candi- 
dates whose  names  are  on  the  official  ballot, 
or  substitute  other  names,  in  whole  or  in 
part,  for  those  printed  thereon.  But  when 
he  desires  to  vote  for  persons  not  on  the 
printed  list,  his  purpose  can  only  be  made 
effectual  through  the  use  of  the  official  bal- 
lot. He  may  write  or  paste  upon  the  official 
ballot  the  name  of  any  person  for  whom  he 
desires  to  vote.  If  pasters  are  used,  they 
must  be  used  on  the  official  ballot,  and  not 
otherwise.  The  voter  is  not  permitted  to 
prepare  his  own  ballot  upon  a  paper  other 
than  the  official  ballot,  except  in  the  cases 
mentioned  in  section  9,\,  The  intent  of  the 
Legislature  to  prevent  the  use  of  any  other 
than  official  ballots  is  plainly  apparent  from 
the  whole  scheme  of  the  Ballot  Law.  Bearing 
this  in  view,  the  meaning  and  application 
of  the  clause  in  section  81,  above  quoted, 
are  very  plain.  In  an  election  conducted  in 
accordance  with  law  only  two  descriptions 
of  ballots  could  lawfully  get  into  the  ballot- 
box,  viz.,  official  ballots  and  such  unofficial 
ballots  as  are  permitted  in  the  contingencies 
specified  in  section  21.  If  in  canvassing  the 
votes  unofficial  ballots  are  found,  not  comincr 
within  the  class  of  unofficial  ballots  specified 
in  that  section,  the  conclusion  is  inevitable 
that  they  came  there  by  fraud  or  mistake. 
It  was  to  meet  this  situation  that  the  clause 
in  section  31  was  inserted :  ^No  ballot  that 
has  not  the  printed  official  indorsement  shall 
be  counted,  except  such  as  are  voted  in 
accordance  with  section  twenty- one  of  this 
Act."  The  meaning  is  the  same  as  if  the 
section  read :  ^  No  unofficial  ballot  shall  be 
counted,  except  such  as  are  voted  in  accord- 
ance with  section  twenty- one  of  this  Act." 
That  the  1,252  ballots  in  question  were 
official  ballots  cannot,  in  my  judgment,  be 
successfully  controverted.  They  were  pre- 
pared and  printed  as  official  ballots,  indorsed 
as  official'  ballots,  distributed  as  official 
ballots,  and  voted  as  official  ballots.  No 
one  could  mistake  their  identity  as  official 
ballots.  The  most  that  can  be  said  is  that, 
as  they  were  not  the  ballots  desi&med  to  be 
used  m  the  particular  -election  district  in 
which  they  were  voted,  and  had  on  them  the 
number  of  another  election  district,  they 
were,  as  to  the  poll  where  used,  imperfect 
ballots.  But  this  did  not  take  from  them 
the  character  of  official  ballots.  The  thirty- 
first  section  only  excludes  the  counting  of 
ballots  that  have  not  the  'Sprinted  official 
indorsement. "  Those  ballots  had  the  *^  printed 
official  indorsement"  of  the  proper  officer. 
By  mistake  in  distribution  the  ballots  went 
to  the  wrong  district.  The  statute  does  not 
put  it  in  the  power  of   inspectors  to  reject 
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from  the  count  ballots  authenticated  as  official 
ballots,  because  they  have  been  voted  in  an- 
other district  than  that  for  which  they  are 
prepared.  There  is  no  distinction  in  the 
character  of  the  ballots  prepared  for  one 
district  from  those  prepared  for  another. 
The  unsubstantial  character  of  the  ob>eetton 
to  the  ballots  in  question  strikingly  appears 
when  the  object  of  requiring  the  number  of 
the  election  district  to  be  printed  on  the 
ballot  is  considered.  The  law,  in  order  to 
secure  the  preparation  and  distribution  of  an 
adequate  number  of  ballots  for  the  use  of 
electors,  requires  the  county  clerk  to  prepare 
and  print  for  each  election  district  a  number 
of  ballots  measured  by  the  number  of  per- 
sons who  voted  or  were  registered  in  the 
district  at  the  last  preceding  election.  The 
provision  that  the  number  of  the  election 
district  be  indorsed  on  the  ballots  was  in- 
serted as  a  safeguard  against  a  mistake  by 
the  county  clerk  in  preparing  the  requisite 
number  of  ballots,  or  in  their  distribution. 
The  provision  that  the  ballots  should  have 
indorsed  thereon  the  number  of  the  election 
district  was  not  intended  as  a  means  of 
identifying  them  as  official  ballots.  This 
was  provided  for  by  other  indications,  which 
were  certain  and  unequivocal. 

The  conclusion  I  have  reached  as  to  the 
construction  of  section  81  is  reinforced  by 
other  considerations.  By  the  Ballot  Law  the 
State  assumes  the  duty  of  providing  official 
ballots.  The  voter  has  no  right  to  interfere 
either  in  their  printing  or  distribution.  In 
distributing  the  ballots,  the  State,  through 
designated  officials,  commits  an  error,  and 
ballots  designed  for  one  district  are  sent  to 
another.  By  reason  of  this  error  it  is  held 
that  the  voter  who  uses  the  ballot  furnished 
by  the  State  is  deprived  of  the  right  to  have 
his  vote  counted.  If  the  construction  of 
section  31,  adopted  by  the  majority  of  the 
court,  is  correct,  it  would  deserve  serioua 
consideration  whether  the  provision  in  ques- 
tion can  stand  consistently  with  the  Consti- 
tution, which  secures  to  every  qualified  voter 
the  right  of  suffrage.  But,  passing  this 
point,  it  is  to  be  observed  that  under  the 
Ballot  Law  the  voter  is  practically  compelled 
to  use  the  official  ballot  furnished  at  the 
polls.  The  twenty -fourth  section,  after  di- 
recting that  at  the  opening  of  the  polls  the 
inspectors  shall  open  the  packages  containinir 
the  ballots,  and  place  them  in  charge  of  the 
ballot  clerks,  proceeds:  "The  ballot  clerks 
shall  thereupon  deliver  to  the  voter  and  the 
voter  shall  receive  and  take  with  him  into 
the  booth  or  compartment,  one  of  each  kind 
of  ballots,  which  shall  have  been  furnished 
for  use  at  such  polling  place. "  The  twenty- 
fifth  section  declares  that,  "  on  receiving  his 
ballots  the  voter  shall  forthwith,  and  with- 
out leaving  the  inclosed  space,  retire  alone 
to  one  of  tibe  voting  booths  or  comoartments 
so  provided,  and  shall  prepare  his" ballots." 
He  may  attach  a  paster  ballot  to  the  official 
ballot,  or  write  thereon  the  name  of  any 
person  for  whom  he  desires  to  vote.  But 
whatever  change  he  makes  must  be  indicated 
on  the  official  ballot.  Upon  the  question  of 
legislative  intent,  is  it  conceivable  that  it 
was  the  intention  of  the  Legislature  in  en- 
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acting  section  31  to  place  upon  the  voter  the 
responsibility   of  ascertaining    whether   an 
official  ballot  delivered  to  him  corresponds 
in  every  particular,  in  form,  size,  and  in- 
dorsement, with  the  description  in  the  statute, 
at  the  peril,  in  case  of  mis  judgment,  of  a 
forfeiture  of  his  vote?    The  Legislature  must 
be  supposed  to  have  known  that  the  great 
majority    of    voters    are    plain    men,    who 
would  not  be  familiar  with  the  details  of  a 
complicated  statute.    They  come  to  the  polls 
without  any  vote  prepared.     The  law  obliges 
them  to  receive  the  ballot  furnished  them  by 
the  election  officers,  and  upon  that  to  indicate 
the  changes  desired.     The  misstating  on  the 
ballot  of  the  proper  number  of  the  election 
district  would  not  be  likely  to  attract  their 
attention,  and  in  the  case  in  question  it  was 
known  neither  to  the  inspectors  npr  the  voters. 
Assuming  that  section  81  is  capable  of  two 
constructions, — one  preserving   the  right  of 
the  voter,  and  the  other  forfeiting:  it,— can 
it  be  doubtful  which  construction  ought  to 
prevail?    Shall  the  right  be  sacrificed,    or 
shall  the  statute  be  construed  so  as  to  uphold 
and  maintain  the  right?    The  question  sug- 
gests   its    answer.     The    conditions    under 
which,  by  section  21,  the  voter  is  authorized 
to  use  an  unofficial   ballot,  did  not  exist. 
This  is  insisted  upon  at  length  in  the  brief  of 
tlir  counsel  for  the  relator.   "It  emphasizes  the 
liel  plessness  of  the  voter,  and  the  moral  coer- 
cion under  which  he  was  placed,  to  use,  if 
he  voted  at  all,  the  official  ballot  furnished. 
The  point  upon  which  the  most  stress  is 
laid  in  the  prevailing  opinion  is  that  the 
wr9ng  number  of  the  election  district  in- 
dorsed on  the  ballots  deprived  them  of  the 
character  of  official  ballots,  and  also  afforded 
inspectors  and  by-standers  a  means  of  ascer- 
taining how  the  voter  voted.    That  the  ballots 
were  official  ballots  has  already  been  shown. 
If  they  were  not  official   ballots,    then   the 
consequence  would  necessarily  follow  that, 
if  all  the  ballots  voted  in  any  election  district 
had  been  of  the  same  character,  the  whole 
vote  would  have  to  be  rejected,  irrespective 
of  the  question  of  identification.     In  the  case 
supposed  of  ballots  all  of  which  were  affected 
with  the  same  imperfection,  there  could  be 
no  identification  of  a  particular  vote.     The 
misnumbering     of     the     election     district 
happened  to  be  on  the  Republican  ballots 
only.     If  this  fact  had  been  known,  then  the 
use  by  a  voter  of  that  ballot  would  be  some 
indication  how  he  voted.     The  uncertainty 
w^ould  arise  from  the  fact  that  the  voter  might 
have  attached  a  paster  ballot,  or  written  upon 
the  ballot  the  names  of  persons  other  than 
those  printed  thereon.     It  is  doubtless  true 
that  it  was  one  of  the  purposes  of  the  election 
law  to  secure  more  perfectly  than  theretofore 
the  secrecy  of  the  bal  lot.     To  attain  this  end, 
the  Ballot  Law  contains  special  provisions. 
By  the  twenty-ninth   section   inspectors  of 
election  are  prohibited  from  depositing  in 
the  ballot-box  *'any  ballot  that  is  torn  or  has 
any  other  distinguishing  mark  on  the  outside 
thereof. "    The  wrong  number  of  the  election 
district  printed  on  those  ballots,  it  is  said, 
was  a  distinguishing  mark,  within  this  pro- 
hibition, and  that  they  ought  not  for  that 
reason  to  have  been  received  or  deposited  in 
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the  ballot-box  bj  the  inspectors.     But  they 
were  in  fact  received  and  deposited.    If  these 
ballots  could  have  been  treated  by  the  in- 
spectors of  election  as  marked  ballots,  they 
were  not  so  treated,  and  that  subject,  under 
the  arrangements  of  the  statute,  has  passed 
beyond  the  power  of  the  courts  to  review. 
Section   81    makes     special    provisions  for 
raising  and  investigating  the  question  of 
marked  ballots.     If  during  the  canvass  of  the 
votes  or  immediately  after  its  completion, 
any  inspector  or  watcher  declares  his  belieif 
that  any  particular  ballot  has  been  written 
upon  or  marked  *^  with  intent  that  the  same 
may  be  identified"  it  is  made  the  duty  of  the 
inspectors  to  write  their  names  on  ^e  back 
thereof,  and    attach   it   to  their  certificate, 
with  a  specific  statement  of  the  grounds  upon 
which  its  validity  is  questioned.    Thereafter, 
and  within  thirty  days  after  the  filing  of  a 
certificate  declaring  the  result  of  the  election, 
the  matt«r  may  be  inquired  into  by  a  writ 
of  mandamus  issued  out  of  the  supreme  court, 
against  the  board  of  canvassers  or  officers 
"by  whom  the  ballots  were  counted;"    and 
the  section  then  provides  for  the  trial  and 
determination  of  the  question  of  their  valid- 
ity.    The   1,252    ballots   in   Question   were 
not  challenged  as  marked  ballots,  were  not 
returned  as  marked  ballots  and  they   were 
burned  by  the  inspectors,  after  the  completion 
of  the  canvass,  on  the  night  of  election.     The 
present  proceeding  is  not  taken,  and  could 
not  have  been  taken,  under  the  provisions  of 
section  81,  relating  to  marked  ballots,  and 
this  is  admitted  by  the  counsel   for  the  re- 
lator.    The  whole  question   comes  back  to 
the  one  point,— of  the  meaning  of  the  clause 
in  section  81,  which  declares  that  "no  ballot 
that  has  not  the  printed  official  indorsement 
shall  be  counted,  except  such  as  are  voted 
in  accordance  with  the  provisions  of  section 
21  of  this  Act."    The  conclusion  of  the  ma- 
jority of  this  court  as  to  the  construction  of 
this  clause    is    sought  to    be   strengthened 
by  reference  to  section  29,  which  provides 
that  "no  inspector  shall  deposit  in  a  ballot- 
box,  or  permit  any  other  person  to  deposit  in  a 
ballot-box,  on  election  day,  any  ballot  which 
is  not  properly  indorsed  and  numbered,  ex- 
cept in  the  cases  provided  in  section  twenty- 
one  of  this  Act;  nor  shall  any  inspector  of 
election  deposit  in  a  ballot-box,  or  permit 
any    other    person    to    deposit    therein,    on 
election  day.  any  ballot  that  is  torn,  or  has 
any  other  distinguishing  mark  on  the  outside 
thereof."    It    is  said   that   the    ballots    in 
question  were  not  properly   indorsed,    and 
that  inspectors  should  have  refused  to  receive 
or  deposit  them,  and  that  the^  come  within 
the  description  of  ballots  which  the  statute 
in  section  81  declares  "shall  not  be  counted.'' 
This  argument  leads  to  most  incongruous  and 
absurd  results.     It  will  be  notic^  that  the 
prohibition,  in  section  29,  against  deposit- 
ing certain  ballots,  applies  to  ballots  not 
properly  indorsed,  and  also  to  marked  bal- 
lots.    But,  if  marked  ballots  are   received 
and  deposited  in  the  box,  they  are  neverthe- 
less to  be  counted.     The  declaration  is  (sec- 
tion 81),  "Such  ballots  shall  bt;  counted  in 
estimating  the  result  of  an  election.**    The 
court,  under  section  81,  may  pass  upon  the 
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Yalidity  of  such  ballots  in  a  judicial  pro- 
ceeding authorized  by  the  section.  But  the 
court  on  such  inquiry,  cannot  hold  them  in- 
valid, unless  it  finds  as  a  matter  of  fact  that 
the  mark  was  placed  on  the  ballot  by  the 
voier,  or  by  any  other  person  to  his  knowl- 
edge, **with  intent  that  such  ballot  shall 
afterwards  be  identified  as  the  one  voted  by 
him.  ^  But  by  the  construction  placed  by  the 
majority  of  the  court  on  the  above-quoted 
clause  m  section  31,  if  official  ballots,  not 
indorsed  in  exact  conformity  with  the  statute 
Are  found  in  the  box,  they  are  to  be  rejected 

feremptorily,  although  the  ballots  were 
umished  by  the  public  officials,  and  were 
voted  without  knowledge  of  any  imperfection 
therein,  and  without  any  intent  to  violate 
the  statute.  It  may  be  safely  assumed  that 
the  Legislature  never  intended  to  make  such 
a  distinction  between  the  two  cases. 

Cases  have  been  cited  from  the  courts  of 
other  states  holding  that  where  election  laws 
prescribe  that  ballots  of  a  certain  description 
shall  not  be  counted,  the  statute  must  be 
followed.  In  the  view  I  take  of  the  meaning 
of  our  statute,  these  decisions  are  irrelevant 
to  the  discussion.  The  statute,  in  my  opinion, 
does  not  prohibit  the  counting  of  the  ballots 
in  question.  The  mistake  in  the  number  of 
the  election  district  indorsed  on  the  ballots 
may,  to  a  limited  extent,  have  enabled  by- 
standers to  judge  how  the  elector  voted. 
But  this  was  the  result  of  an  accidental  and 
unforeseen  error  in  the  distribution  of  the 
ballots,  for  which  the  elector  was  in  no  way 
responsible.  To  reject  these  votes  on  the 
ground  that  the  policv  of  a  secret  ballot  was 
thereby  invaded,  would  be  subordinating  the 
right  of  suffrage  to  an  unanticipated  incident, 
not  contemplated  or  provided  for  by  the 
Legislature.  It  does  not  mitigate  the  in- 
justice of  the  jud^ent  in  this  case  to  say 
that  it  is  the  majority  of  votes,  as  ascer- 
tained in  the  manner  provided  by  law,  by 
which  elections  are  to  be  determined.  This 
rule,  which  no  one  disputes,  does  not  absolve 
courts  from  the  duty  to  seek  a  construction 
of  the  statute  which  will  prevent  a  forfeiture 
of  the  highest  political  ri^ht  possessed  by 
the  citizen  under  the  Constitution,  when,  as 
in  this  case,  he  has  been  guilty  of  no  wrong, 
and  the  fault  was  committed  by  the  officers 
of  the  State.  This  decision  disregards  the 
rule,  hoary  with  age,  that  penal  provisions 
in  statutes  are  to  be  strictly  construed  against 
the  State  and  in  favor  of  the  citizen.  Stat- 
utes in  derogation  of  liberty  or  property  are 
subject  alike  to  the  operation  of  this  benig- 
nant principle.  Is  it  less  important  to  pro- 
tect the  riffht  of  the  citizen  m  the  exercise 
of  the  suffrage?  This  decision  defeats  the 
will  of  the  majoritv,  and  subverts,  in  the 
particular  case  the  foundation  principle  of 
republican  government ;  and  this,  upon  a 
narrow,  technical,  harsh,  and  unnecessary 
construction  of  the  law.  In  place  of  protect- 
ing the  right  of  suffrage,  it  destroys  it.  It 
taxes  hold  of  an  unforeseen  and  accidental 
incident,  and  builds  upon  that  a  forfeiture 
by  inference  and  construction.  This  decision 
opens  the  way  for  frauds  upon  the  suffrage, 
wide-reaching  in  their  effects.  In  1884  the 
electoral  vote  of  this  State  was  cast  by  elect - 
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ors  who  received  a  plurality  of  votes  less 
than  the  number  rejected  by  this  decision. 
Corrupt  officials  can  with  reasonable  safety 
tamper  with  the  distribution  of  ballots,  and 
allege  mistake,  which  it  will  be  hard  to 
disprove.  Having  a  firm  conviction  that 
this  judgment  is  wrong,  I  cannot  do  other- 
wise than  record  my  dissent. 


J, ,  dissenting : 
I  dissent  from  the  conclusions  arrived  at 
by  the  majority  of  my  brethren  in  this  case, 
but  do  not  desire  to  express  my  views  at  any 
great  length.  The  question,  though,  is  of 
so  much  public  importance  that  it  seems  in- 
cumbent upon  me  to  give  some  of  the  rea- 
sons which  compel  my  dissent.  The  facts 
are  undisputed.  Mr.  Rufus  T.  Peck  received 
more  votes  than  any  other  candidate  for  sen- 
ator in  the  twenty-fifth  senatorial  district, 
and  a  pluralitv  of  880  votes  over  the  next 
highest  candidate  for  that  office.  By  the 
judgment  of  this  court  this  plurality  is 
stricken  out,  and  one  of  870  is  given  to  the 
relator.  The  ballots  of  1,252  electors  of  that 
senatorial  district,  which  were  deposited  on 
the  day  of  election  for  Mr.  Peck  without  the 
slightest  objection  in  any  of  the  election 
districts,  are  to  be  cast  aside  in  one  mass. 
The  reason  alleged  is  that  a  mistake  was 
made  in  the  distribution  of  the  Republican 
official  ballots,  by  which  those  bearing  the 
indorsement  of  one  election  district  were 
sent  to  another  election  district  in  the  same 
town,  and  vice  f)ersa,  so  that,  for  instance, 
the  indorsement  on  the  ballots  actually  vot^ 
in  the  first  election  district  of  the  town  of 
Camillus  bore  the  number  of  the  second  elec- 
tion district  in  the  same  town,  while  those 
for  the  second  bore  that  of  the  first.  The 
indorsement  complied  in  all  respects  with 
the  law,  unless  this  error  made  the  ballot 
worthless,  and  rendered  it  the  duty  of  the 
inspectors  of  election  to  refuse  to  permit  it 
to  be  deposited  in  the  box,  or,  if  deposited, 
to  be  counted.  The  ballots  were  voted  in 
fact  without  any  objection  or  challenge  in 
a  single  instance  by  any  human  being,  and 
were  counted  by  the  inspectors  of  election 
without  a  protest  from  anv  source.  No  one 
then  supposed  they  were  illegal  or  unofficial 
ballots.  The  county  canvassers  are  now,  by 
the  judgment  of  this- court,  to  be  directed  to 
disreganl  every  one  of  them,  and  the  result 
will  be  to  reverse  the  action  of  the  electors 
in  that  senatorial  district,  so  far  as  this  court 
can  do  it,  and  to  cause  a  certificate  of  elec- 
tion to  issue  to  one  who  in  fact  never  was 
elected  by  a  plurality  of  votes.  It  is  not 
claimed  that  any  but  qualified  voters  voted 
at  the  election  in  this  senatorial  district,  and 
it  was  conducted  quietly,  honestly,  and 
fairly,  so  far  as  these  papers  disclose,  with- 
out a  thought  of  the  danger  impending  over 
such  election  by  a  slight  mistake  in  the  dis- 
tribution of  these  ballots,  in  regard  to  the 
commission  of  which  not  one  of  the  men 
who  voted  them,  so  far  as  appears  by  the 
record,  was  in  the  least  degree  responsible. 
The  mere  statement  of  the  proposition  to  re- 
verse the  result  of  an  election  under  such 
circumstances  and  for  such  a  cause  is  calcu- 
lated to  create  in  most  minds  a  feeling  that, 
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if  actually  consummated,  gross  injustice 
would  thereby  be  done,  and  that  no  fair  read- 
ing of  any  ballot  law  would  permit  its  con- 
summation. To  utterly  disfranchise  hun- 
dreds of  innocent  legal  voters  because  the 
employ^  or  messenger  of  some  public  officer 
made  a  mistake  like  the  one  in  question, 
seems  to  me  to  work  a  burlesque  on  the  Bal- 
lot Act  and  its  construction.  Where  any 
particular  construction  which  is  given  to  an 
Act  leads  to  gross  injustice  or  absurdity,  it 
may  generally  be  said  that  there  is  fault  in 
th^  construction,  and  that  such  an  end  was 
never  intended  or  suspected  by  the  framers 
of  the  Act.  A  construction  of  the  kind 
placed  upon  the  Act  here  under  discussion 
certainly  tends  to  bring  the  law  itself  into 
contempt.  This,  I  think,  is  a  misfortune, 
for  I  believe  the  purpose  of  the  Act  to  be 
most  commendable,  and,  if  it  received  a  rea- 
sonable interpretation,  its  operation  would 
be  beneficent.  The  construction  of  this  Act 
by  the  majority  of  the  court  is,  as  I  believe, 
wholly  unnecessary  and  (I  say  it  with  great 
respect)  unreasonable.  As  to  the  proper 
meaning  to  be  given  these  particular  sections 
of  the  Ballot  Act  I  concur  substantially  in 
the  views  expressed  by  Andrews,  J.  The 
general  object  and  purpose  of  the  Act  may 
be  learned  from  its  title,  being  to  promote 
the,  independence  of  voters  at  public  elec- 
tions, enforce  the  secrecy  of  the  ballot,  and 
provide  for  the  printing  and  distribution  of 
ballots  at  public  expense.  To  these  ends 
official  ballots  are  to  be  provided  by  a  pub- 
lic officer,  with  whom  the  names  of  all 
parties  nominated  for  offl(%  are  to  be  filed, 
and  this  officer  is  to  see  to  the  printing  of 
such  ballots.  For  the  purpose  of  identifying 
the  ballots  as  official,  they  are  to  be  printed 
in  a  uniform  way,  upon  the  same  kind  of 
paper,  and  on  the  back  of  each  ballot  is  to 
be  printed   in   prescribed  type  the    words, 

"Official   ballot  for .''  and  after  the 

word  "for"  shall  follow  the  designation  of 
the  polling  place  for  which  the  ballot  is  pre- 
pared, the  date  of  the  election,  and  a  fac 
iimile  of  the  signature  of  the  county  clerk ; 
and  there  is  to  be  no  caption  for  indorsement 
upon  the  ballot  other  than  as  above.  These 
official  ballots  are  to  be  distributed  by  the 
county  clerk  to  the  town  and  city  clerks, 
and  by  them,  on  the  day  of  election,  to  the 
various  election  polls  in  the  town  and  city. 
If  they  are  not  furnished,  then,  under  the 
provisions  of  the  Act,  unofficial  ballots  may 
be  used.  If  the  official  ballots  are  furnished, 
thev  alone  can  be  used,  and  no  unofficial 
ballot  can  be  deposited  in  the  box  or  counted 
by  the  inspectors. 

It  seems  to  me  plain  that  official  ballots 
were  furnished  the  various  election  districts 
in  question  here,  and  that  they  did  not  cease 
to  be  such  official  ballots  because  of  the  mis- 
take described.  The  argument  for  the  re- 
spondent is  that  these  ballots  were  "not 
properly  indorsed/'  and  hence  should  not  be 
received  or  counted  within  section  29.  That 
section  does  not,  in  mv  judgment,  embrace 
such  a  <5ase.  The  ballot  was  "properly  in- 
dorsed" when  printed,  for  it  had  on  it  noth- 
ing but  the  words  and  figures  provided  for 
by  statute.     It  had  been  printed  at  the  pub- 
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lie  expense  by  the  proper  public  officer,  or 
under  his  direction,  and  had  been  sent  out 
for  distribution  according  to  the  provisions, 
of  the  statute,  and  had  t^n  brought  to  th& 
polls  by  or  under  the  direction  of  the  town 
clerks  respectively.     Hence,  when  they  were- 
thus  delivered,  they  still  bore  the  character- 
istics of  the  official  ballot,  and  were  such 
ballots.     The  statute  means  that  when  offi- 
cial ballots  are  thus  provided  no  unofficial 
ballot  can  be  cast,  and  if  cast  shall  not  be 
counted.     These  official  ballots  did  not  be- 
come unofficial  by  this  accident.     It  is  said 
that,  if  this  be  the  correct  interpretation  of 
the  Act,  then  a  way  has  been  found  by  which, 
to  positively   identify  the  kind  of    ballot 
each  voter  casts,  and  the  law  is  in  this  way 
rendered  wholly  nugatory.     This,  however, 
is  not,  I  think,  the  inevitable   result.     In 
the  first  place,  we  are  bound  to  assume  that- 
public  officers  will,  as  a  usual  thing,  honestly 
perform  their  official  duties.      Government 
could  not  be  carried  on  were  we  to  proceed 
on  the  assumption  that  every  public  officer 
is  a  criminal  in  disguise,  and  ready  at  t^e 
first  opportunity  to  cheat,  steal,  or  otherwise- 
violate  the  law.     Some  reliance  must  neces- 
sarily be  placed  on  average  offical  integrity 
and  intelligence.     It  would  be  highly  im- 
probable that  any  official  would   intention- 
ally  and  corruptly  perform  the  act  which 
forms  the  mistake  in  this  case.     It  would  be 
a  crime  on  the  part  of  such  official,  and  one 
of  so  highly  hazardous  a  nature  that  few 
men  who  had  been  elected  to  responsible  pub- 
lic offices  could  be  found  to  run  the  risk  of 
punishment,  especially  when  the  purpose  to 
be  subserved  would  be  in  most  cases  of  so 
purely  impersonal  a  nature.     The  officer  alscv 
acts  under  the  responsibility  of  his  official 
oath,  and  with  a  knowledge  that  a  willful 
violation  of  the  statute  subjects  him  to  the 
danger  of  conviction  for  a  felony.     But,  if 
all    these   safeguards   are    insufficient,    not 
alone  to  prevent  a  mistake,  but  are  even  in- 
sufficient to  prevent  a  willful  violation  of 
the  Act,  when  the  object  is  to  so  mark  an 
otherwise  official  ballot  that  it  may  be  known 
whenever  such  ballot  is  voted,  yet  the  Act 
in  such  case  provides  for  the  proper  proceed- 
ing.    Under  section  81  an  inspector  of  elec- 
tion or  watcher,  during  the  canvass  or  im- 
mediately thereafter,  may  declare  his  belief 
that  any  ballot  has  been  written  upon  or 
marked  in  any  way,  with  the    intent  that 
it  may  be  identified^  and  then  the  inspectors, 
are  to  write  their  names  on  it,  and  it  must 
be  attached  to  the  original  certificate,  and 
go  to  the  county  canvassers,  where  a  meaua 
is  provided  for  ascertaining  the  facts  judi- 
cially.    But  the  ballots  are  in  the  meantime 
counted.     The  only  possible  ground  for  giv- 
ing any  importance  to  th^  mistake  in  the 
distribution  of  ballots  which  occurred  heie 
is  that,  as  a  result  of  the  mistake,   every 
voter  who  voted  one  of   these  ballots  was 
known,  and  he  was  known  by  reason  of  this- 
distinguishing  mark  on  his  ballot.     Those 
who  voted  these  ballots  might  very    well 
have  had  the  opportunity  of  placing  pasters 
inside  them,  and  have  in  fact  voted  in  a  way 
opposite  to  that  in  which  the  outside  of  their 
ballots  indicated,  and  in  this  way  the  mark. 
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on  the  ballot  would  not  necessarily  show 
the  way  in  which  the  elector  voted.  How- 
ever, the  mark  on  the  ballot  in  this  case 
was  important  for  this  purpose,  or  it  was 
important  for  nothing.  It  was  only  impor- 
tant as  a  marked  ballot,  by  which  it  might 
be  determined  what  kind  of  a  ballot  an  elect- 
or voted.  The  consequence  of  voting  a 
marked  ballot  is  provided  for  under  the  sec- 
tion (31)  above  spoken  of.  And,  if  it  were 
marked  pursuant  to  any  scheme  of  the  offi- 
cials who  were  concerned  in  its  distribution, 
such  fact  could  be  made  to  appear  upon  the 
judicial  investigation.  But  a  mere  inad- 
vertent mistake  of  an  officer  ought  not  to 
work  such  an  extreme  penalty  as  disfran- 
chisement on  innocent  electors.  There  is  no 
reason  or  justification,  as  it  seems  to  me,  to 
be  found  in  the  object  or  purpose  of  this 
Act  for  throwing  out  ballots  voted  as  were 
these  ballots.  There  is  another  view  in 
which  the  Act  may  be  considered.  The  di- 
rections not  to  count  the  ballots  or  permit 
them  to  be  deposited  in  the  box  are  given 
to  the  inspectors  of  election  alone.  If  they 
violate  the  provisions  of  the  Act,  they  lay 
themselves  open  to  prosecution  criminally. 
If  they  do  count  ballots  which  they  ought 
not  to,  and  so  return  a  result  which  includes 
their  counting,  the  board  of  county  canvas- 
sers must  canvass  them,  for  such  board  is 
only  a  ministerial  body,  and  simply  foots 
up  the  aggregate  result  of  the  whole  vote 
and  declares  the  same.  The  state  board  is 
of  the  same  nature.  In  this  case  the  court 
compels  the  board  of  county  canvassers  to 
throw  out  votes  actually  received  and  counted 
by  the  inspectors  without  challenge  or  pro- 
test, and  thus  a  different  result  is  arrived 
at  than  the  facts  warrant.  This  the  board 
has  no  right  to  do.  It  should  be  left  for 
judicial  inquiry,  where  facts  and  motive 
may  be  dealt  with.  I  have  read  this  statute 
with  all  the  care  and  attention  I  could  be- 
stow upon  it,  with  a  desire  to  construe  it  in 
the  light  of  its  declared  purposes,  and  with 
an  earnest  wish  to  effect  and  carry  them  out, 
but  I  am  utterly  unable  to  see  how  this  can 
be  done  by  the  construction  put  upon  it  by 
a  majority  of  my  brethren.  On  the  contrary, 
it  seems  plain  to  me  that  those  purposes  are 
endangered,  if  not  frustrated,  by  a  construc- 
tion which,  in  my  judgment,  is  unreason- 
able and  unnecessary,  and  by  which  thous- 
ands of  perfectly  innocent  electors  may 
annually  be  disfranchised  without  fault  oh 
their  part,  and  the  will  of  the  majority  be 
thus  set  at  naught.  For  these  reasons  I  am 
compelled  to  dissent  from  the  judgment  di- 
rected by  the  court  in  this  case. 
Finch,  J, ,  concurs. 


PEOPLE  of  The  State  of  New  York,  ex  rel. 
William  C.  DALEY  et  al.,  SespU., 

V. 

Frank   RICE   et   al..  Composing  the  State 
Board  of  Canvassers,  Appts. 

( N.  Y ) 

1.   Illegal  acts  of  a  board  of  county 


canTaMcrs  in  countings  and  rejecting^ 
▼otes  will  not  Justify  a  reftisal  by  the 
county  cleric  to  certify  its  returns  where  he  is 
made  by  statute  simply  ex  officio  secretaCry  of  the 
board  and  charged  with  the  duty  of  attesting  its 
action. 

8.  A  county  canvassing  board  is  not 
deprived  of  its  power  to  make»  certify, 
and  return  its  canvass  by  the  absence 
or  reftisal  to  act  of  the  county  clerks 

who  is  by  statute  made  ex  officio  secretary  of  the 
board  and  charged  with  the  duty  of  attesting  its 
action  and  transmitting  copies  of  its  statements 
to  members  of  the  state  board;  but  in  case  of 
such  absence  or  refusal  the  board  may  designate 
one  of  its  own  members  secretary  pro  tempore^ 
and  he  may  lawfully  certify  and  transmit  state- 
ments, upon  which  the  state  board  may  legally 
act. 

8.  Mandamus  will  lie  to  compel  the 
state  canvassing  board  to  disregard 
in  its  canvass  a  return  which,  although 
proper  and  valid  on  its  face,  is  alleged  without 
contradiction  to  contain  the  result  of  an  illegal 
and  erroneous  canvass  by  a  board  of  county  can- 
vassers  in  excess  of  its  Jurisdiction  and  in  viola- 
tion of  its  ministerial  duties,  and  which  if  acted 
on  will  alter  the  result  of  the  election. 

4.  Duly  qualified  electors  of  a  senator- 
ial district  may»  although  not  them- 
selves candidates  for  olSce*  institute 
proceedings  in  the  general  term  branch  of  the 
supreme  coun  to  compel  by  mandamus  the  Board 
of  State  Canvassers  to  disregard  in  its  canvass  an 
illegal  return  which  has  been  sent  up  from  such 
senatorial  district. 

(December  29, 1801.) 

APPEAL  by  defendants  from  an  order,  of 
the  Gknenil  Term  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
Special  Term  for  Albany  Countv  directing  the 
Board  of  State  Canvassers  to  refrain  from  con- 
sidering a  return  of  the  Board  of  County  Can 
vassers  for  Dutchess  County  in  making  its 
canvass  of  the  vote  at  a  recent  election  for  state 
sens  tor.     Modifed  and  affirmed. 

The  proceedings  Trere  instituted  at  a  special 
term  of  the  supreme  court  upon  affidavits  show- 
ing among  other  things  that  the  complaining 
parties  were  residents  and  electors  of  the  Fif- 
teenth Senatorial  District,  and  alleging  that 
they  were  entitled  to  have  the  votes  cast  for 
the  office  of  senator  in  each  and  all  of  the 
counties  composing;  that  district  correctly  and 
lawfully  estimated  and  stated  by  all  boards  and 
officers  in  and  of  the  said  several  counties  and 
of  the  State  who  are  by  law  charged  with  the 
dntv  of  estimating  and  stating  said  votes. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

MeesTS.  Isaac  H.  Maynard  and  Delos 
McCurdy  for  appellants. 

MessTH,  William  A.  Sutherland,  Mat- 
thew Hale  and  Joseph  H.  Choate  for 
respondents. 

Peckham,  J.^  delivered  the  opinion  of 
the  court : 

We  are  of  the  opinion  that  the  relators  had 
a  sufficient  interest  in  the  matter  before  us 
to  make  the  application,    if    it  had   been 


Note.— The  interesting  and  novel  question  as  to  I  tion  returns,  as  well  as  the  question  of  the  right  to 
the  functions  of  a  county  clerk  in  respect  to  eleo-  I  mandamus  to  compel  the  canvassing  board  to  dis- 
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made  to  the  general  term  as  the  proper  tri- 
bunal. It  is  a  matter  in  which  the  public 
has  an  interest  quite  as  great,  perhaps,  as 
the  individual,  and  in  such  event  any  citi- 
zen has  the  right  to  invoke  the  proper  judi- 
cial tribunal  to  compel  the  performance  by 
a  public  officer  of  a  public  duty.  It  is 
alleged  in  the  moving  papers  in  this  case 
that  the  paper  on  file  in  the  secretary  of 
state's  office,  purporting  to  be  a  certificate  of 
the  county  canvassers  of  the  county  of  Dutch- 
ess, of  the  result  of  the  election  for  senator 
in  that  county,  is  erroneous,  defective,  and 
invalid.  Several  grounds  are  alle^d  in 
proof  of  such  statement.  The  first  is  that 
the  certificate  is  not  signed  or  certified  to  by 
the  county  clerk  of  Dutchess  County,  acting 
as  secretary  of  the  board  of  county  canvass- 
ers, nor  was  it  certified  and  transmitted  by 
such  county  clerk  by  mail  to  the  governor, 
the  secretary  of  state,  or  to  the  comptroller, 
or  any  or  either  of  them.  Hence  the  relators 
claim  the  paper  was  not  a  valid  statement, 
certified  to  as  required  by  law,  and  sent  to 
the  officers  above  named,  and  that  the  board 
of  state  canvassers  had  no  authority  in  law 
to  canvass  the  paper  on  that  ground. 
But  other  allegations  are  made   in   the 

fupers  attacking  the  correctness  of  the  return, 
n  the  relators'  papers  it  is  alleged  that  the 
board  of  county  canvassers  threw  out  votes 
tlmt  had  been  counted  for  Mr.  Deane  for  sen- 
ator by  the  inspectors  of  election,  and  that 
they  bad  also  transposed  votes  canvassed  by 
such  inspectors,  so  that  votes  counted  by 
inspectors  for  Mr.  Deane  were  given  to  Mr. 
Osbom,  and  those  counted  for  Mr.  Osbom 
were  p^iven  to  Mr.  Deane ;  and  as  a  result  of 
their  improper  and  illegal  acts  it  was  chareed 
that  they  had  enlarged  the  plurality  for  Mr. 
Osbom  from  92,  wliich  appeared  upon  the 
face  and  as  a  result  of  the  certificates  of  the 
inspectors  of  election  from  all  the  county,  to 
194,  and  such  result  would  elect  Mr.  Osbom 
senator  by  14  plurality,  instead  of  Mr. 
Deane. 

In  regard  to  the  first  objection  to  the  cer- 
tificate on  file  with  the  secretary  of  state,  I 
do  not  think  it  valid.  The  county  clerk, 
acting  as  the  secretary  of  the  board  of  county 
canvassers,  of  which  board  he  is  not  a  mem- 
ber, assumed  to  sit  in  judgment  upon  the 
action  of  that  body.  His  duty  is  purely 
ministerial.  If  the  statement  correctly  sets 
forth  the  action  of  the  board,  such  statement 
is  to  be  certified  as  correct  and  attested  by 
the  chairman  and  secretary  of  the  board,  and 
a  copy  thus  certified  and  attached  is  to  be 
delivered  to  the  county  clerk  to  be  recorded 
in  his  office.  It  is  wholly  immaterial  to  the 
secretary  whether  the  board  has  done  its  duty 
in  a  valid  way  or  not.  The  board  takes  that 
responsibility,  and  the  secretary  is  simply 
to  attest  the  action  which  the  board  has  in 
fact  taken.    In  this  case  it  is  alleged  by  the 


relators  that  the  board  threw  out  votes  it 
ought  not  to  have  thrown  out,  and  counted 
votes  it  had  no  right  to  count,  and  hence 
the  county  clerk  was  justified  in  his  refusal 
to  certifv.  This  is  a  great  mistake.  The 
statute  does  not  call  for  the  views  of  the 
county  clerk  acting  as  secretary  of  the  board 
as  to  the  validity  or  invalidity  uf  its  action. 
The  statements  which  the  board  actually 
makes  it  is  the  duty  of  the  secretary  to  attest, 
and  the  law  casts  upon  him  neither  the  ob- 
ligation nor  the  responsibility  of  seeing  that 
the  board  has  discharged  its  duty  in  a  manner 
consistent  with  his  views  of  the  law. 

The  Question  arises  as  to  what  course  may 
be  validly  taken  in  case  a  secretary  of  the 
board  refuses  to  perform  his  duty.     Is  the 
only  remedy  by  mandamus  to  compel  him  so 
to  ao?    And  until  he  does  so  sign  the  state- 
ment, can  nothing  further  be  done   in  the 
way  of  completing  the  canvass  in  tht.  county 
where  such  secretary  resides?    In  a  word, 
does  the  secretary  ex  officio  control  the  situa- 
tion, and  has  he  the  power  to  prevent  the 
further  execution  of  the  election  scheme  as 
provided  by  law?    Suppose  he  and  his  dep- 
uty both  absent  themselves  from  the  meetings 
of  the  board,  is  the  board  powerless  to  pro- 
ceed, or,  having  proceeded  as  far  as  counting 
the  votes  and  writing  out  the  statements,  are 
they  then   stricken   with   paralysis,   which 
nothing  can  cure  but  the  appearanoe  or  the 
si  enature  of  one  or  the  other  oi  these  officials? 
I  have  no  doubt  as  to  the  answer  to  be  ^iven 
each  of  these  questions.     The  remedy  is  not 
confined  to  mandamus  to  compel  the  secretary 
to  sign.    If  his  signature  be  absolutely  nec- 
essary, his  refusal  to  sign,  and  a  temporary 
absence  from  the  State,  so  that  process  could 
not  be  served  upon  him,  would  paralyze  the 
whole  election  machinery  from  that  time. 
Upon  the  contention  of  the  relators,  such  an 
outcome  is  by  no  means  fanciful.     The  sec- 
retary assumes  a  supervision  over  the  action 
of  the  board  of  canvassers,  and,  if  in  any  re- 
spect it  be  in  his  opinion  illegal  or  improp- 
er, he  refuses  to  attest  the  statement  of  the 
result  of  such  action,  and,  in  order  to  be 
entirely  safe,  absents  himself  from  the  office, 
or  goes  where  he  cannot  be  found,  or  steps 
into  another  State,  and  the  result  would  be 
that   nothing   further  can  be  done.     I  am 
quite  clear  nothing  of  tliis  kind  results  from 
uie  wording  of  the  statute  providing  that  the 
county  clerk  shall  act  as  secretary  of  the 
board,  and  that  the  statements  shall  be  certi- 
fied as  correct  and  attested  by  the  chairman 
and  secretary,  and  a  copy,  thus  certified  and 
attested,   shall  be  delivered  to  the  county 
clerk  to  be  recorded.     The  statute,  so  far  as 
concerns  this  part,  must  be  complied  with  as 
far  as  it  can  be,  under  the  lacts.     If  the 
county  clerk  do  not  appear,  and  if  his  dep- 
uty be  also  absent,  I  nave  no  doubt  of  the 
power  of  the  board  to  appoint  a  secretary  in 


reflrard  returns  which  on  their  face  are  proper  and 
vtdld,  make  this  a  desirable  companion  case  to  the 
one  preoedinfr. 

For  prior  oases  in  this  series  about  mandamus  in 
election  oonteeta,  see  Fleming  v.  Guthrie,  8  L.  U.  A. 
63,  and  nofe^  82  W.  Va.  1:  Ooff  v.  Wilson,  8  L.  R.  A. 
58, 82  W.  Va.  8B8 ;  BigRS  v.  McBride,  6  L.  R.  A.  US, 
17  Or.  640;  Lawrence  v.  IngersoU,  6  li.  R.  A.  806, 88 
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Tenn.  62;  State  v.  Atlantic  City,  8  L.  R.  A.  607.52  N. 
J.  L.  882:  People  v.  New  York  Inf.  Asylum,  10  L.  B. 
A.  381, 122  N.  Y.  190:  Maynard  v.  Kent  County  Bd. 
of  Ganvassen,  11  L.  R.  A.  882, 84  Mfcb.  228. 

See  also  notes  on  mandamus  with  cases  of  Sp 
parte  Hum  (Ala.)  18  L.  R.  A.  120:  People  v.  Bloom- 
ingrton  Twp.  Comrs.  of  Highways  (111.)  6  L.  B.  A.  Mk 
United  States  v.  Hall  (Maokey)  II*  R.  A.  788. 
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their  place  to  perform  the  duties  which  ap- 
pertain to  that  office.  And  if  the  secretary  ap- 
pear, but  refuse  to  perform  his  legal  duty  as 
secretary,  (a  mere  clerk  of  the  body  for  which 
h^  is  appointed, )  I  think  the  body  has  power 
to  designate  one  of  its  own  members  as  a 
proper  officer  to  attest,  under  its  direction,  the 
correctness  of  the  statements  it  has  caused  to 
be  made.  It  is  for  purposes  of  identifica- 
tion that  these  signatures  are  required.  The 
object  is  to  secure  incontestable  evidence 
that  the  paper  to  be  acted  upon  officially  by 
any  public  body  thereafter  is  the  paper, 
or  a  true  copy  of  the  paper,  which  was  ac- 
tually before'  the  board,  and  that  it  truly 
embodies  the  result  of  the  action  of  such 
board.  Ordinarily  this  purpose  is  accom- 
plished by  the  signature  of  the  chairman  and 
of  the  secretary  (x  officio,  but,  if  the  latter 
unlawfully  refuse  to  certify,  the  certificate 
may  be  made  by  the  secretary  appointed  by 
the  board  pro  Um,  The  unlawful  refusal 
stands  as  an  abdication  of  the  functions  of 
secretary,  the  result  of  which  should  not  be 
the  necessary  resort  to  the  dilatory  process  of 
mandamus  to  compel  the  performance  of  a 
simple  ministerial,  yet  at  the  same  time 
public  and  important,  duty.  The  delays 
incident  to  legal  proceedings  might  rob  the 
remedy  of  all  possible  efficiency,  and  thtsreby 
cause  a  failure  of  justice.  Even  a  summary 
removal  of  the  incumbent  would  have  to  be 
preceded  by  service  of  some  kind  of  notice 
upon  him,  giving  him  an  opportunity  to  be 
heard,  and,  if  his  wh^treabouts  were  un- 
known, the  same  could  not  be  made.  An 
immediate  appointment  of  one  of  its  own 
body  to  attest  the  correctness  should  be  re- 
garded as  within  the  power  of  the  board, 
and  the  attestation  of  such  a  secretary  should 
be  regarded  as  sufficient,  because  the  best 
that  could  under  the  circumstances  be  done. 
In  such  cases  the  power  to  appoint  exists 
as  an  inherent  power  of  the  board  to  canvass 
and  certify  its  work.  To  be  effective,  the 
statute  would  have  to  use  explicit  language 
taking  such  power  away. 

The  same  reasoning  applies  to  the  subse- 
quent steps.  The  secretary  appointed  by  the 
board  attested  the  statements,  together  with 
the  chairman,  and  sent  one  each  to  the  secre- 
tary of  state,  the  comptroller,  and  the  gov- 
ernor. A  further  statement  certified  by  the 
chairman  was  delivered  to  the  county  clerk 
to  be  by  him  recorded  as  commanded  by 
statute.  This  statement  was  not  certified  by 
the  secretary  pro  tern.,  but  it  was  attested  by 
the  chairman,  and  delivered  by  the  secretary 
pro  tern,  to  the  county  clerk.  It  was  the 
duty  of  the  latter,  as  we  have  seen,  to  attest 
and  certify  to  it ;  and,  if  he  did  not,  this 
might  defer  the  rijrht  to  demand  its  record 
in  his  office  until  it  was  certified  or  attested 
by  the  secretary  pro  tern.  The  statute  makes 
it  the  duty  of  the  county  clerk,  within  five 
days  of  the  adjournment  of  the  bourd  of 
county  canvassers,  to  deposit  in  the  nearest 
post-office,  directed  to  the  governor,  the  sec- 
retary of  state,  and  the  comptroller,  each, 
one  of  the  certified  copies  of  the  statement 
and  certificate  of  votes  prepared  by  him.  It 
is  further  made  the  duty  of  the  secretary  of 
state  to  file  in  his  office  the  certified  state- 
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ments  received  by  him  from  a  county  clerk, 
and  to  obtain  from  the  governor  ana  comp- 
troller every  such  certified  statement.  It  is 
the  duty  of  the  secretary  of  state  to  send  for 
this  certified  statement,  if  it  have  not  been 
forwarded  within  the  time  prescribed  by 
statute,  and  the  county  clerk  is  directed  to 
deliver  such  statement  to  the  messenger  on 
demand.  The  secretary  of  state  sent  such  a 
messenger  to  the  clerk  of  Dutchess  County, 
and  demanded  a  return,  but  it  was  refused, 
or,  at  any  rate,  not  delivered.  The  state 
board  is  directed  by  the  statute  to  proceed  to 
make  a  statement  and  canvass  the  result  upon 
the  certified  copies  of  the  statements  made  by 
the  boards  of  county  canvassers.  Thus  the 
whole  scheme  of  the  statute  clearly  shows 
that  it  was  enacted  so  as  to  secure  before  the 
Board  of  State  Canvassers  the  physical  pres- 
ence of  accurate  copies  of  the  papers  which 
were  in  truth  acted  on  by  the  boards  of 
county  canvassers,  and  to  this  end  is  directed 
all  the  machinery  of  certificates  and  attesta- 
tions by  chairmen,  secretaries,  and  county 
clerks,  and  the  forwarding  of  duplicate  cer- 
tified statements  to  the  state  officers  named  in 
the  statute.  If  these  various  attesting  offi- 
cers do  their  duty  as  provided  for  by  law, 
doubtless  their  certificates  and  signatures  are 
the  only  proper  evidence  of  the  verity  of  the 
papers  they  certify  to. 

The  question  in  this  case  is  whether  the 
refusal  of  the  county  clerk  to  sign  as  secre- 
tary of  the  board  of  county  canvassers,  and 
his  refusal  to  send  to  the  state  officers  prop- 
erly certified  statements  as  required  by  law, 
shall  prevent  the  state  board  from  making 
any  canvass.  Upon  the  refusal  of  the  county 
clerk,  the  proper  statements,  attested  as 
stated,  were  sent  by  the  secretary  pro  tern,  to 
the  state  officials.  There  is  no  question  that 
this  statement  in  the  office  of  the  secretary 
of  state  is  one  that  was  certified  bv  the  chair- 
man and  secretary  pro  tem. ,  and  there  is  none 
that  it  truly  embodies  the  action  of  the  board 
of  canvassers ;  but  it  is  further  urged  that, 
inasmuch  as  the  county  clerk  has  not  stnt 
the  return  to  the  office  here  as  county  clerk, 
no  action  can  be  taken  upon  it  and  no  can- 
va.<»  can  be  made.  This  is,  as  we  think,  an 
erroneous  view.  When  these  officials  refuse 
to  perform  their  duty,  they  cannot  thereby 
prevent  llie  further  proceedin|5  towards  a 
completion  of  the  canvass.  This  is  a  que8> 
tion  where  time  is  of  the  utmost  importance, 
and  any  delay  which  might  last  for  thirty 
days  might  have  the  most  disastrous  result 
upon  the  whole  administration  of  the  state 
government.  In  truth,  it  might  actually 
paralyze  it,  or  it  might  change  the  pergonml 
of  every  state  office.  The  county  clerks  have 
by  law  until  the  last  day  of  November  in 
which  to  send  their  certified  statements.  If 
not  then  received,  the  secretary  of  state  sends 
for  them.  If  then  refused,  and  legal  pro- 
ceedings alone  can  be  resorted  to,  delays 
naturally  occurring  and  lasting  for  thirty 
days  bring  the  time  to  the  commencement  of 
the  new  year,  and  the  canvass  may  perhaps 
have  gone  on  without  the  particular  state- 
ment, and  an  entirely  different  result  secured 
than  otherwise  would  have  been ;  or  if  the 
canvassers  are  to  await  the  arrival  of  all  the 
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returns,  their  own  term  of  office  may  expire 
bj  tiie  first  of  the  year,  and  their  successors 
be  unable  to  take  possession  or  do  an  official 
act  without  a  certificate,  or,  at  least,  without 
questions  and  complications  that  ought  not 
to  exist.  The  real  statements  or  the  actual 
and  honest  copies  thereof  sent  to  the  state 
officers  are  the  important  thing  to  be  consid- 
ered, and,  when  these  ministerial  officials 
refuse  the  performance  of  their  duties,  the 
next  best  way  to  authenticate  and  prove  the 
truth  and  genuineness  of  the  statements  can, 
in  our  judgment,  be  taken ;  and  in  this  case 
we  think  that,  under  all  the  facts,  the  steps 
taken  to  certify  and  authenticate  the  state- 
ments were  valid,  and  the  proceedings  by 
which  they  were  sent  to  and  received  ^j  the 
secretary  of  state  and  the  other  state  officers 
were  sufficient  to  entitle  them  to  be  filed  and 
considered  by  the  Board  of  State  Canvassers 
as  the  properly  certified  result  uf  the  canvass 
of  the  board  of  county  canvassers. 

The  other  ground  for  directing  the  State 
Canvassers  to  omit  to  canvass  this  return  re- 
mains to  be  considered.  The  papers,  in  sub- 
stance, allege  that  the  board  of  county  can- 
vassers illegally  canvassed  the  result  of  the 
returns  from  the  inspectors  of  election  in  the 
wliolc  county,  and  made  up  its  own  canvass 
in  opposition  to  such  returns,  and  as  a  result 
gave  92  more  plurality  to  Osbom  than  by 
the  returns  of  the  inspectors  he  was  entitled 
to ;  and  resulting  in  an  apparent  plurality 
of  14  votes  in  the  senatorial  district  in  favor 
of  Mr.  Osborn.  These  allegations  are  no- 
where denied  in  the  papers  used  in  opposi- 
tion to  the  application  for  a  mandamus.  Mr. 
>[ylod  simply  fives  a  history  of  the  events 
as  to  the  refusal  of  the  secretary  to  sign  and 
wliat  then  took  place.  The  statement  of  the 
canvass,  as  actually  made,  is  attached  to  the 
papers  in  opposition ;  but  there  is  no  expla- 
nation or  contradiction  as  to  the  manner  of 
arriving  at  the  actual  result,  as  alleged  in 
the  moving  papers.  The  whole  case  stands 
oil  that  return  as  a  legal  and  valid  one. 
Treating  the  paper  on  file  in  the  office  of  the 
secretary  of  state  in  the  same  way  as  if  it 
were  certified  by  the  county  clerk,  and  sent 
from  his  office  and  duly  received  and  filed  in 
tiie  office  of  the  secretary  of  state,  the  ques- 
tion presents  itself  as  to  the  proper  course  in 
such  case.  We  would  then  have  a  return 
which  was  on  its  face  proper  and  valid,  but 
in  regard  to  which  allegations  were  made 
tliat  It  was  the  result  of  an  illegal  action  on 
the  part  of  the  county  canvassing  board,  by 
which  that  board  departed  from  its  appro- 
priate sphere  as  a  ministerial  body,  and,  in 
excess  of  its  jurisdiction,  proceeded  to  make 
an  invalid  canvass,  and  the  return  on  file 
embodied  the  result  of  such  illegal  canvass. 
Upon  these  facts,  standing  uncontradicted, 
we  think  the  court  below,  in  its  proper 
branch,  would  have  the  power  to  command 
the  State  Canvassers  to  canvass  without  re- 
gard to  such  a  return.  As  it  contained  the 
result  of  an  illegal  and  erroneous  canvass  by 
the  board  of  county  canvassers  in  excess  of 
its  jurisdiction,  and  which  thereby  would 
alter  the  result  of  an  election,  the  court 
should  not  permit  it  to  be  canvassed.  As  to 
the  allegations  of  the  manner  of  the  making 
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of  the  return  by  the  co\inty  board,  the  Stste 
Board  could  not  itself  inquire  into  them.  If 
another  return  should  be  duly  sent  to  the 
board,  properly  authenticated,  and  coduId- 
ing  the  result  of  the  legal  action  of  the  board 
of  county  canvassers,  the  State  Board  coald 
canvass  it.  We  think,  as  a  result,  that  the 
order  for  the  writ,  and  the  writ  itself,  should 
be  modified  by  striking  out  the  provisions 
requiring  a  return  to  be  certified  by,  and  to 
come  from,  the  county  clerk  of  Dutcliess 
County,  and  issued  under  his  seal,  and,  (u  »* 
modified,  the  order  is  affirmed. 
All  concur. 


PEOPLE   of   the  State    of  New   York,  a 
rd.  Franklin  D.  SHERWOOD.  Buipi.. 

c. 

STATE  BOARD  OF  CANVASSERS,  Apfi. 


(.. 


N.Y ) 


1.  Park  commlaidoners 
der  a  dtjr  g^ovemmeiit*  'withiia  tbe 
meaning'  of  a  coastitatioBml  provlaloa 
that  such  oHloera  shall  be  InftllgJbto 
to  the  IiOgialatiiret  where  the  power  toap. 
point,  suspend,  or  remove  them  is  vested  In  the 
mayor  and  common  oounoil  by  an  Act  autboro- 
ing  a  public  park  in  the  city,  and  tbey  are  iv> 
quired  to  take  the  constitutional  oath  of  oflke 
and  to  srlve  bond,  are  prohibited  from  boMisv 

NoTS.— inko  are  city  ofkeen. 

The  commissioners  of  the  department  of  pabbc 
instruction  of  the  city  of  New  York,  under  the  Aa 
of  1871,  although  appointed  by  the  mayor,  aiv  n^^ 
servants  or  agents  of  the  corporation,  but  public  or 
state  ofBcers  for  whoee  acts  or  neg-ligence  tiie  atj 
is  not  responsible,  as  they  are  not  amenable  tu  t^ 
corporation  in  any  respect.  Though  fortnAilr 
constituted  a  department  of  the  municipal  go\Yn- 
ment,  their  duties  were  not  local  or  corporate  boi 
related  and  belonged  to  an  important  teanch  «•( 
the  administrative  department  of  the  state  gorera- 
ment.    Ham  v.  New  York,  70  N.  Y.  458. 

Commissioners  of  public  cbarltleB  and  a^ntv- 
tions  in  the  dty  of  New  York  act  as  public  ofb^xtt 
rather  than  as  agents  of  the  dty  for  its  profit  <  r 
advantage  as  a  corporation,  and  therefore  theoef- 
ligenoe  of  their  employ^  does  not  create  a  Uab&i^ J 
against  the  city.  Maxmilian  v.  New  York,  6S  N.  ^ • 
100. 

Park  commissionerB  having,  under  N.  Y.  Im:^^ 
1873,  chap.  618,  as  amended  by  LawB  of  1874.  r&s^ 
329,  exclusive  control  of  all  public  parks,  stn-^c^ 
etc.*,  within  certain  territory  annexed  to  tbe  c:^ 
of  New  York,  and  who  are  appointed  by  the  nM.r* 
or  and  may  be  removed  by  him,  represent  the  c^ 
as  much  as  a  department  of  public  works  wouM  ^ 
charged  with  the  same  duties;  and  the  city  is  <^^^^ 
fore  responsible  for  the  condition  of  the  5uv«  >* 
under  their  control.  Ehrgott  v.  New  York,  K  >* 
Y.284. 

Commissioners  appointed  by  statute  to  impn'^^ 
the  Oowanus  Canal  in  the  city  of  Brooklyn,  tbr  <i- 
pense  to  be  assessed  on  the  property  benefited*  uf 
not  officers  of  tho  city  for  whose  acta  the  caj  * 
responsible.  New  York  &  B.  a  Mill  &  L.  O  ^ 
Brooklyn,  71  N.  Y.  680. 

The  board  of  trustees  of  Brooklyn  bridge  uii>r 
the  New  York  Act  of  1875,  which  naade  the  bnJrr 
the  property  of  the  cities  of  New  York  andBr^  ^- 
lyn,  represented  and  acted  for  the  two  citie?  » 
their  agents  and  were  entitled  to  all  the  ima'>^' 
ties  of  public  agents  in  respect  to  the  neshgriK^  <• 
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any  other  city  offloe^  and  are  given  the  power  of 
eminent  domain  and  to  pass  necessary  ordin- 
ances for  the  ffovemment  of  the  park. 

IB.  Thjbt  the  powem  and  duties  of  park 
eommlMdoners  are  reg^ulated  by  gen- 
eral law  and  tbat  consequently  they  do  not 
act  under  the  direction  or  control  of  the  city 
ffovemment  or  of  any  of  its  officers,  does  not  de- 
prive them  of  the  character  of  city  officers. 

:8«  One  who  is  by  the  Constitution  ren- 
dered ineli^ble  to  hold  an  olllee  will 
not  be  granted  a  writ  of  mandamus  to 

compel  the  canvassing  board  to  issue  him  a  cer- 
tificate of  election  although  it  is  their  plain  min- 
isterial duty  to  do  so. 

-4.  A  court  is  not  precluded  by  a  eon- 
■titutional  provision  making  eaeh 
braneh  of  the  Iiegislature  the  Judge 
of  the  '^elections*  returns*  and  qualifi- 
cations of  its  own  members***  from  de- 
claring as  a'hasis  for  refusing  its  aid  to  an  appli- 
cant for  a  writ  of  mandamus  to  compel  a  canvaas- 
ing  board  to  give  him  a  certificate  of  election  to 
tbat  body«  that  he  Is  ineligible  for  the  office,  when 
the  facts  showing  the  ineligibility  are  undis- 
puted. 

^.  The  rights  of  relator  alone*  and  not 
those  of  the  public*  will  be  considered 
upon  an  application  for  a  writ  of  man- 
damus in  tbe  name  of  the  people  at  the  relation 


of  a  candidate  for  office  to  compel  the  touanoe 
of  a  oeitifloate  of  his  election;  the  people  are  in 
such  case  merely  formal  parties. 

6«  The  power  of  the  state  canvassing 
board  is  confined  solely  to  ascertain- 
ing the  result  of  the  figures  In  the  re- 
turns* and  its  duty  is  to  declare  such  result 
according  to  law.  It  cannot  Inquire  into  the  elig- 
ibility of  candidates  or  declare  a  minority  candi- 
date elected  because  of  his  competitor's  ineligi- 
bility: nor  can  it  consider  or  act  upon  any 
extraneous  papers  or  information  beyond  that 
contained  in  the  returns  themselves. 

{Finch  and  Andrew^  JJ.,  dUBcnt  from  propogUionB 

S-6J 

(December  89, 189L) 

A  PPEAL  by  defendant  from  an  order  of  the 
iJL  General  Tenn  of  tbe  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
special  term  held  in  Albany  County  command- 
ing defendant  to  issue  a  certificate  of  election 
to  relator  as  state  senator  without  considering 
certain  papers  and  statements  relating  to  the 
eligibility  of  relator  to  bold  sucb  office,  whicb 
had  been  forwarded  to  defendant  for  the  pur- 
pose of  influencing  its  action.  Beverted. 
Tbe  facts  are  stated  in  the  opinion. 


laborers  employed  by  them.  Walsh  v.  New  Yorlc 
A  B.  Bridge  Trustees,  .96  N.  Y.  4S7. 

Water  commissioners  of  the  city  of  New  Yorlc 
4ippointed  under  the  New  York  Act  of  1884,  though 
appointed  by  the  State,  were  held  to  be  the  agents 
of  the  dty  for  wboee  careless  and  unskillful  con- 
struction of  a  dam  the  city  was  liable  to  a  person 
whose  land  was  thereby  Injured.  Bailey  v.  New 
York,  3  Hill,  538,  affirmed  2  Denlo,  433. 

Commissioners  for  building  the  new  Croton 
Aqueduct  for  New  York  city,  appointed  by  the 
Act  of  1888,  phap.  490,  are  city  ofBcers,  and  there- 
fore their  employes  are  Included  within  the  civil 
.service  of  the  city  and  not  of  the  State.  People  v. 
Civil  Service  S.  ft  B.  Bds.  41  Hun,  S87. 

The  members  of  a  board  of  public  works  who 
have  general  charge  of  city  buildings  and  prop- 
•erty  and  of  contracts  for  public  works  and  many 
things  of  a  legislative  character  generally  belong- 
ing to  the  common  council  of  cities  are  city  offl- 
■  cers  who  cannot  be  appointed  by  the  LegisJature  it- 
self under  a  constitutional  provision  tbat  city 
officers  shall  be  elected  or  appointed  as  the  Legis- 
lature shall  direct.  People  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  106. 

The  board  of  public  works  of  the  District  of  Co- 
lumbia, although  subject  to  the  legislative  assem- 
bly and  also  Congress,  and  although  the  members 
composing  it  are  nominated  by  tbe  president  and 
cannot  be  removed  except  by  him,  constitute  a 
part  of  and  an  agency  of  that  municipal  corpora- 
tion, which  is  liable  for  the  acts  or  omissions  of  the 
board.  Barnes  v.  District  of  Columbia,  91  U.  S. 
.540,23L.ed.440. 

Tbe  fact  that  city  assessors  also  act  in  the  capac- 
ity of  county  assessors,  and  receive  pay  as  such, 
does  not  prevent  the  city  from  paying  them  addi- 
tional compensation  under  a  charter  providing  for 
-compensation  '*to  be  paid  to  officers  required  by 
the  charter,  by-laws,  or  ordinances."  Fisher  v. 
Wllkesbarre,  6  Kulp.  201. 

An  assessor  elected,  under  Iowa  Code,  1 800,  for 
that  portion  of  a  township  which  constitutes  a  city 
is  a  township  and  not  a  city  officer  although  his 
•duties  are  confined  to  the  city  Umits.  Klnnle  v. 
l^a  verly,  42  Iowa,  486. 
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A  subpoena  server  to  the  district  attorney  of 
New  York  is  an  officer  of  the  city  and  county  with- 
in the  meaning  of  N.  Y.  Laws  1871,  chap.  688,  au- 
thorizing the  board  of  apportionment  to  fix  the 
salaries  of  such  officers.  ReiUey  v.  New  York,  82 
N.  Y.  S»  R.  861. 

Whether  or  not  the  terms  "officers  and  emplo^6s 
of  the  city  and  county  government"  within  the 
meaning  of  a  statute  authorizing  a  board  of  ap- 
portionment to  regulate  salaries,  include  Judicial 
officers,  was  said  to  be  doubtful  in  Quin  v.  New 
York,  44  How.  Pr.  266,  affirmed  58  N.  Y.  627. 

Any  doubt  on  this  question  was  settled  by  a  de- 
cision that  clerks  of  the  district  courts  of  the  city 
of  New  York  are  not  within  the  provisions  of  such 
a  statute  which  was  declared  to  apply  only  to  offi- 
cers connected  with  the  political  organization  of 
the  dty  government,  and  not  to  judicial  officers 
embraced  within  the  Judiciary  system  of  the  State. 
Whitmore  v.  New  York,  67  N.  Y.  21,  affirming  6 
Hun,  196. 

The  same  rule  applies  to  the  clerks  and  deputy 
clerks  of  the  courts  of  common  pleas.  Landon  v. 
New  York,  7  Jones  &  S.  407. 

But  the  clerk  of  the  grand  Juries  of  the  courts  of 
oyer  and  terminer  and  general  sessions  In  the  coun- 
ty of  New  York  Is  an  officer  of  the  county  govern- 
ment if  he  is  an  officer  at  all  within  tbe  meamng  of 
such  an  Act.    Dolan  v.  New  York,  6  Hun,  506. 

So  an  interpreter  of  the  district  court  of  the  dty 
of  New  York  is  an  officer  of  the  court  and  not  of 
the  city  government,  and  therefor  a  prohibition  in 
the  city  charter  against  holding  two  offices  at  the 
same  time  does  not  prevent  him  from  holding  the 
office  of  Inspector  of  elections.  Gtoettman  v.  New 
York,  6  Hun,  132. 

In  conflict  with  some  of  the  above  decisions  as  to 
court  officers  is  a  decision  tbat  a  police  Justice,  al- 
though a  Judicial  officer,  is  also  a  municipal  officer 
and  not  one  of  those  Judicial  officers  mentioned  In 
Cal.  Const.,  art.  22, 1 10,  who  must  be  eleded  at  the 
time  and  in  the  manner  in  which  state  officers  are 
elected.    People  v.  Henry,  62  Cal.  667. 

For  other  interesting  cases  on  elections  under  the 
New  York  laws,  see  State  v.  Canvassers  ante,  624» 
and  People  v.  Rice,  anU^  648b  B.  A.  R. 
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Me99r».  Isaae  H.  Majnard  and  Delos 
McCurdyt  for  appellant: 

The  Constitution,  art.  8,  g  8,  provides  that 
BO  person  sliall  be  eligible  to  the  Legislature 
wbo.  at  the  time  of  his  election,  is,  or  within 
one  hundred  days  previous  thereto  has  been, 
an  officer  under  any  city  government. 

An  office  is  a  public  charge  or  employment, 
and  the  term  seems  to  comprehend  every 
charge  or  employment  in  which  the  public 
are  interested. 

Be  Wood,  2  Cow.  29,  note;  People  v.  Comp- 
troUeVy  20  Wend.  598;  Rowland  v.  New  York, 
88  N.  Y.  876. 

The  commissioners  were  authorized  to  exer- 
cise a  portion  of  the  functions  of  government; 
they  were  intrusted  with  the  power  of  taking 
private  property  for  public  use  by  right  of 
eminent  domain  and  authorized  to  receive  and 
expend  a  large  amount  of  money  in  the  con- 
struction of  a  public  improvement. 

People  V.  Nottrand,  46  N.  T.  881;  Peopte  v. 
New  York,  77  N.  Y.  608;  P«?pfe  v.  Lee,  28  Hun, 
471 .  See  also  Ham  v.  New  York,  70  N.  Y.  459; 
Dannat  v.  Neio  Yvrk,  6  Hun,  88.  affirmed  66 
K  Y.  585;  Maxmilian  v.  New  York,  62  N.  Y. 
160. 

Where  the  officer  is  appointed  by,  and  ma^ 
be  removed  by,  the  city  government,  and  his 
duties  relate  to  city  purposes  as  distinguished 
from  the  functions  of  general  state  government, 
he  is  a  city  officer. 

Peoj^  V.  Kflly,  76  N.  Y.  487;  Waleh  v.  New 
York  A  B.  Bridge  Trustees,  96  N.  Y.  487; 
Ehrgott  V.  New  York,  96  N.  Y.  274;  New  York 
V.  Bailey,  2Denio,  488;  Peoples.  Ciml Service, 
8.  A  E.  Boards,  41  Hun,  287. 

If  the  relator  is  ineligible  to  the  office  of 
senator,  every  vote  given  for  him  at  the  election 
is  absolutely  void. 

Quliek  V.  Nett,  14  Ind.  102,  77  Am.  Dec.  49, 
citing  Grant,  Corp.  107;  Biddle  v.  WiUard,  10 
Ind.  62. 

The  term  ''eligible,"  relates  to  capacity  of 
holding  as  well  as  capacity  of  being  elected  to 
an  office. 

Carson  v.  McPhetridge,  15  Ind.  881;  Price  v. 
Baker,  41  Ind.  572,  18  Am.  Rep.  846. 

If  a  maiority  of  the  electors,  having  notice 
that  a  candidate  is  ineligible  to  an  office,  vote 
for  such  ineligible  candidate,  the  candidate 
having  the  next  highest  number  of  votes  who 
is  eligible  shall  be  declared  elected. 

Stewart  v.  Hayes,  8  Chicago  Leg.  News,  117; 
Cushing,  Law  &  Practice  of  I^egislative  As- 
semblies, pp.  66,  67;  Savndeis  v.  Haynes,  18 
Cal.  146;  Qidick  v.  New,  14  Ind.  97,  77  Am. 
Dec.  49;  People  V,  Ctute,  50  N.  Y.  461;  Qoding 
V.  VeUy,  7  Q.  B.  406. 

The  State  Board  of  Canvassers  may  be  le- 
gally informed  of  the  fact  that  the  candidate 
IS  Ineligible. 

It  is  for  the  Board,  when  the  arithmetical 
computations  have  been  completed,  to  ascer- 
tain whether  any  of  those  voted  for  are  consti- 
tutionally  disqualified,  and  if  they  find  such  to 
be  the  fact,  to  disregard  such  unconstitutional 
Totes  Just  as  if  they  had  not  been  cast. 

State  V.  Newman,  8  West.  Rep.  727,  91  Mo. 
445;  People  v.  Straight,  128  N.  Y.  546. 

A  writ  of  mandamus  cannot  pToperly  be 
issued  to  compel  the  delivery  of  a  certificate 
of  election  to  an  office  if  it  appears  upon  an 
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application  therefor  that  the  "person  to  whom 
it  is  sought  to  compel  a  delivery  of  the  certifi- 
cate was  not  duly  elected  to  the  office  or  could 
not  lawfully  be  voted  for  at  the  election. 

Maaee  v.  CcUateras  County  Suprs,  10  Cal. 
876;  Peters  v.  Board  of  State  Canrassers,  17 
Kan.  866;  Rose  v.  Knox  County  Comrs.  60  He. 
248;  Sherburne  Y,  Horn,  45  Mich.  160;  State v, 
Albin,  44  Mo.  846;  State  v.  Robinson,  1  Kan. 
17;  State  v.  mtittemore,  11  Neb.  175. 

Mr.  IdVkgene  Burlinc^ame*  for  respond- 
ent: 

The  Board  of  State  Canvassers  acts  ministe- 
riallv,  and  cannot  act  on  any  evidence  outside 
of  the  certified  statements. 

People  V.  Cook,  8  N.  Y.  80,  59  Am.  Dee  451: 
People  V.  Chemung  County  Bd,  of  Gantassm„ 
126  N.  Y.  892. 

The  Constitution  provides  that  *'each  House 
shall  ...  be  judge  of  the  elections,  returns, 
and  qualification  of  its  own  members." 

N.  Y.  Const,  art.  3,  §  10. 

No  statute  of  the  State  can  or  has  attempted 
to  give  the  State  Board  of  Canvassers,  or  any 
court,  judicial  power  to  determine  that  ques- 
tion. 

6  Am.  &  Eng.  Encyclop.  Law,  288,  ttote  1; 
Pecmle  v.  HaU,  80  N.  Y.  117. 

The  threat  and  purpose  to  make  a  wron^ 
determination,  with  no  power  in  the  courts  or 
elsewhere  to  correct  it  after  final  adjournment 
of  the  board,  was  sufficient  to  warrant  the 
issuance  of  the  writs,  and  the  orders  appealed 
from  should  be  affirmed. 

People  y.  Chemung  County  Bd.  of  Canvassert, 
supra;  People  v.  Greene  Suprs.  12  Barb.  217; 
People  V.  Contracting  Board,  27  N.  Y.  878;  6 
Am.  &  Eng.  Encyclop.  Law,  870. 

Mr.  Wuliam  A.  Sutherland*  also  fc«r 
respondent: 

The  Board  of  State  Canvassers  beinff  about 
to  consider  other  papers  bearing  up^Sn  the  elec- 
tion than  the  statutory  returns,  were  properly 
stayed  by  preliminary  order;  and  the  writs  oY 
mandamus  were  afterwards  properly  tssued: 
unless  their  claim  of  a  right  to  adiadicate 
upon  these  extraneous  papers  be  sound. 

StaUv.  State  Canraesers,  36  Wis.  498;  Pitof^e 
V.  Board  of  State  Canvassers,  16FIa.  1;  Staffer. 
Lawrence,  8  Kan.  95;  State  v.  Hayne,  8  8.  C. 
867;  14  Am.  &  Eng.  Encyclop.  Law,  p.  }9^ 
note  1,  p.  200,  noU  1, 

The  Board  of  State  Canvassers  is  a  miDisttr- 
rial  body  not  invested  with  judicial  functioB^. 
It  must  tabulate  and  declare  the  resall  of  an 
election  from,  and  only  from,  the  oeitified 
statements  of  the  county  canvaaaera. 

PeopU  V.  Cook,  8  N.  Y.  67,  59  Am.  I>ec  451; 
Oatling  v.  Boone,  98  N.  C.  578:  PeMee  t. 
Davie  County  Comrs.  82  N.  C.  886;  14  Am.  ^ 
Eng.  Encyclop.  Law,  pp.  198,  199;  Siat^  t. 
State  Canzauers  and  liople  v.  Board  cf  State 
Canvassers,  supra. 

The  courts  have  no  authority  in  may  pro- 
ceeding to  inquire  into  the  eUgibilUy  of  a 
person  elected  to  the  Legislatare. 

People  V.  Hall,  80  N.  Y.  117;  CooA.  art.  3^ 
S  10. 

A  park  commissioner  does  not  dimAarge^ 
the  duties  of  any  office. 

Astor  V.  New  York,  62  N.  Y.  667;  I^opie  t. 
McDonald,  69  N.  Y.  862. 

The  Legislature  has  frequently  said  tlwc  » 
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park  commiflsioner  may  be  constitutionally 
appointed  by  the  Legislature,  which  appoint- 
ment would  be  in  violation  of  art.  10,  «^  2,  if 
he  were  '*an  officer  under  any  city  govern- 
ment" 

MeasTB,  Matthew  H»le»  Joseph  H. 
Choate  and  J«  F«  Parkharst  also  for  re- 
spondent. 

Earl,  J.,  delivered  the  opinion  of  the  court: 
In  1891  the  Legislature  passed  the  Act  (chap. 
808)  entitled  "An  Act  to  Authorize  the  Selec- 
tion,   Location,    and    Acquiring   of   Certain 
Grounds  for  a  Public  Park  in  and  near  the 
City  of  Horn^lsville,  and  to  Provide  for  the 
Maintenance    and    Embellishment   thereof." 
That  Act  provides  for  the  appointment  of  a 
board  of  park  commissioners,  to  consist  of  six 
persons;  and  in  the  month  of  Mav  the  relator, 
Franklin  D.  Sherwood,  was  duly  appointed 
one  of  such  commissioners.    He  duly  qualified 
b^  taking  the  official  oath  and  giving  the  offi- 
cial bond  therein  required,  and  has  ever  since 
acted  as  such  commissioner.     At  the  last  elec- 
tion he  became  a  candidate  for  senator  io  the 
twenty-seventh  senatorial  district  of  the  State, 
and  he  claims  to  have  received  a  majority  of 
the  votes  cast  for  senator  in  that  district,  and 
that  he  was  eligible  to  the  office,  notwithstand- 
ing the  provision  of  section  8  of  article  3  of  the 
Constitution,  which  provides  that  "no  person 
shall  be  eligible  to  the  Legislature  who  at  the 
time  of  his  election  is,  or  within  one  hundred 
days  previous  thereto  has  been,  a  member  of 
Congress,  a  civil  or  military  officer  under  the 
United  States,  or  an  officer  under  any  city  gov- 
ernment.   And  if  any  person  shall,  after  his 
election  as  a  member  of  the  Legislature,  be 
elected  to  Congress,  or  be  appointed  to  any  of- 
fice, civil  or  military,  under  the  government  of 
the  United  States  or  imder  any  city  govern- 
ment, his  acceptance  thereof  shall  vacate  his 
seat."    The  appellants  claim  that  he  was  in- 
eligible under  this  constitutional  provision,  and 
whether  he  was  or  not  is  the  important  ques- 
tion now  to  be  determined.    The  question  has 
attracted  much  public  attention.    It  is  fairly 
involved  in  this  case,  and  the  interests  of  the 
public  require  that  we  should  meet  and  deter- 
mine it,  if  it  is  within  our  judicial  competencv 
to  do  so.    It  is  a  pure  legal  question,  depend- 
ing upon  undisputed  facts,  and  it  would  be 
quite  unfortunate  to  have  this  case  go  through 
all  the  courts,  and  to  leave  the  most  important 
and  vital  matter  in  it  undecided. 

There  can  be  no  doubt,  it  seems  to  me,  that 
the  relator  holds  a  public  office.  He  was  re- 
quired to  discharge  duties,  not  for  his  own 
benefit,  not  for  the  benefit  of  private  individ- 
uals, but  for  the  public.  He  was  required  to 
take  the  constitutional  oath  of  office,  and  to 

five  a  bond  for  the  faithful  discharge  of  his 
nties,  and  he  and  his  associates  were  clothed 
with  the  power  of  eminent  domain.  That, 
under  such  circumstances,  he  was  a  public  of- 
ficer, has  never  been  questioned  anywhere,  so 
far  as  I  can  find.  Case  ofWood,  2  Cow.  29; 
I'eople  V.  Comptroller,  20  Wend.  598;  People  v. 
Noetrand,  46  N.  T.  881;  PeopU  v.  New  York,  77 
N.  Y.  608;  Itowland  v.  New  York,  88  N.  Y. 
876.  Being  a  public  officer,  it  is  next  to  be  de- 
termined whether  he  was  an  officer  under  the 
city  government,  within  the  meaning  of  the 
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Constitution.  The  Act  provides  in  section  1 
that  there  shall  be  '*in  and  for  the  citj  of  Hor- 
nellsville*'  a  board  of  park  commissioners,  to 
consist  of  six  competent  persons.  The  board 
is  thus  constituted  for  tlie  city;  and  the  Act 
further  provides  that  the  members  thereof  shall 
be  appointed  by  the  mayor  of  the  city,  by  and 
with'  the  consent  of  three  fourths  of  the  mem- 
bers of  the  common  council;  and  the  mayor 
may  suspend  and  may  also  remove  any  mem- 
ber of  the  board,  by  and  with  the  approval  of 
the  common  council.  It  is  further  provided 
that  no  person  who  holds  '*any  other  city 
office"  shall  hold  the  office  of  park  com- 
missioner, and  that  upon  the  appointment 
of  a  park  commissioner  to  *'any  other  city 
office"  his  office  of  park  commissioner  shall  be 
vacated.  Every  park  commissioner  is  required 
to  give  a  bond  to  the  city  for  the  faithful  dis- 
charge of  his  duties,  which  is  to  be  approved 
by  the  mavor,  and  the  official  oath  and  bond 
are  to  be  filed  with  the  city  clerk.  By  section 
2  the  park  commissioners  are  required  to  ap- 
point a  treasurer,  who  is  to  give  a  bond  to  the 
city,  to  be  approved  by  the  common  council. 
They  are  authorized  to  select  and  locate  lands 
for  a  city  park,  and  to  take  them  by  purchase, 
gift,  or  condemnation;  and  all  such  lands  are 
to  be  taken  in  the  name  of  the  city,  and  to  be 
paid  for  out  of  thecitv  funds,  and  to  be  part  of 
the  city  territory.  They  are  clothed  with  the 
exclusive  power  to  govern,  manage,  direct,  lay 
out,  and  regulate  the  pack,  to  appoint  engi- 
neers, clerks,  police,  and  other  necessary  offi- 
cers, and  prescribe  their  duties  and  fix  their 
compensations,  and  generally  in  regard  to  the 
park  they  are  clothed  with  all  the  power  and 
authority  possessed  by  the  common  council  of 
the  city.  They  are  also  clothed  with  power  to 
pass  such  ordinances  as  they  may  deem  neces- 
sary for  the  government  of  the  park,  not  in- 
consistent with  the  ordinances  of  the  city 
which  ordinances  are  requinsd  to  be  pub- 
lished in  the  official  paper  of  the  city; 
and  all  persons  offending  against  such  ordi- 
nances may  be  ptmished  &fore  any  magistrate 
of  the  city  by  fine  or  imprisonment.  It  is  pro- 
vided further  that  a  special  election  shall  be 
held  in  the  city  for  the  purpose  of  determining 
whether  it  shall  issue  the  bonds  and  acquire 
the  park  as  provided  in  the  Act. 

It  seems  to  me  too  clear  for  dispute,  in  view 
of  these  provisions,  that  the  park  commission- 
ers are  officers  under  the  city  government. 
They  hold  their  offices  by  appointment  of  the 
city  government,  and  therefore  under  the  city 
government.  All  their  duties  relate  to  its  in- 
terest and  welfare,  and  they  are  actually  set  in 
motion  by  a  vote  of  the  tax-payers  of  the  city. 
They  are  certainly  not  state  officers,  and.  if 
they  are  not  city  officers,  what  are  they?  I  be- 
lieve it  was  never  doubted  that  the  park  com- 
missioners of  the  city  of  New  York  and  of  the 
city  of  Brooklyn  are  city  officers  of  those  cities, 
and  so  we  hela  as  to  the  park  commissioners 
of  the  former  city  in  Ehrgott  v.  New  York,  96 
N.  Y.  274.  Would  anyone  seriously  contend 
that  a  New  York  or  Brooklyn  park  commis- 
sioner would  be  eligible  under  the  Constitution 
to  the  Legislature?  There  could  be  no  reason 
for  holding  one  of  them  eligible  which  would 
not  be  equally  applicable  to  the  commissioner 
or  deputy  commissioner  of  public  works  or  the 
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chamberlaiD  of  the  city  of  New  York.  It  is 
DO  answer  to  these  views  that  the  powers  and 
duties  of  these  commissioners  are  regulated  by 
law,  and  thus  that  they  do  not  act  under  the 
direction  or  control  of  the  city  government  or 
of  any  of  its  officers,  and  that,  therefore,  they 
are,  in  a  certain  sense,  independent  officers. 
This  is  generally  true  of  all  public  officers, 
from  the  mayor  of  a  city  to  the  supervisor  of  a 
town, through  all  the  grades  toatown  constable. 
Their  powers  and  duties  are  regulated  by  law. 
The  routein  which  they  shall  travel  is  prescribed 
by  law,  and.  unless  they  are  specially  subjected 
to  the  control  of  a  superior  officer,  they  act 
independently,  subiect  to  no  control  except 
the  rules  of  law  and  the  commands  and  judg- 
ments of  the  courts.  And  nevertheless  the 
mayor  of  a  city  is  a  city  officer,  and  the  super- 
visor and  constable  of  a  town  are  town  officers. 
Because  the  duties  of  municipal  officers  are 
regulated  by  statute,  the  municipality  of  which 
they  are  officers  is  not  responsible  for  their 
misfeasance  or  nonfeasance,  except  in  cases 
where  they  act  as  the  aeents  of  the  municipal- 
ity in  the  (discharge  of  duties  imposed  by  law 
upon  it.  And  so  we  hold  in  Maxmilian  v. 
JVtfw  York,  62  N.  Y.  160,  and  Ham  v.  New 
York,  70  N.  Y.  469.  Although  the  officers 
mentioned  in  those  cases  were  undoubtedly 
officers  under  the  city  government,  the  city 
was  held  not  to  be  responsible  for  the  mis- 
feasance of  their  subordinates,  because  the 
doctrine  of  respondeat  superior  did  not  apply 
to  those  cases.  In  them  the  court  followed  the 
case  of  Lorillard  v.  Mtxnroe,  11  N.  Y.  892,  62 
Am.  Dec.  120,  where  it  was  held  that  the  as- 
sessors and  collectors  are  not  in  a  legal  sense 
the  agents  of  a  town  in  its  corporate  capacity 
in  the  assessment  and  collection  of  taxes,  and 
the  town  is  not  responsible  for  any  mistake  or 
misfeasance  by  them  in  the  performance  of 
their  duties.  And  the  assessors  and  collectors 
are  town  officers,  and  are  so  described  in  the 
Revised  Statutes.  It  certainly  cannot  be 
doubted  that  the  Legislature  was  competent  to 
make  these  park  commissioners  city  officers, 
and  whether  or  not  it  intended  so  to  do  must 
be  determined  by  the  language  and  provisions 
of  the  Act.  Here  the  legislative  intention  is 
manifested  by  the  circumstance — which  must 
usually  be  controlling — that  the  commissioners 
are  required  to  be  appointed  by  the  mayor  and 
common  council,  and  the  provision  in  the  Act 
that  no  person  holding  "any  other  city  office" 
ahall  be  eligible  to  the  office  of  park  commis- 
sioner, and  that,  if  a  park  commissioner  be 
'•elected  or  appointed"  **to  any  other  city  of- 
fice/' his  position  as  park  commissioner  shall 
thereby  become  vacant.  It  is,  of  course,  pos- 
tsible  that  park  commissioners  could  be  so  con- 
stituted by  the  Legislature  as  not  to  become 
city  officers,  but  such  is  plainly  not  the  effect 
of  this  Act.  So  we  reach  the  conclasion  that 
the  relator  was  not  eligible,  under  the  Consti- 
tution, to  the  Senate.  The  term  "eligible"  re- 
lates to  the  capacity  of  holding  as  well  as  to 
the  capacitv  of  being  elected"  to  the  office. 
Carbon  v.  MePJietridge,  15  Ind.  827.  There- 
fore he  could  not  be  elected  to  hold  the  office 
of  senator.  He  violated  the  constitutional 
provision  in  seeking  the  votes  of  the  electors, 
and  they  violated  it  in  voting  for  him.  As 
matter  of  constitutional  law,  any  certificate 
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the  appellants  could  issue  to  him  would  be  an 
absolute  nullity,  and  the  only  use  he  could 
make  of  it  would  be  to  violate  the  Consiitu- 
tion  and  do  a  wrong  by  intrusion  into  an  office 
which  he  has  no  rii^ht  for  one  moment  to  hold. 
So  we  come  to  the  important  queation  un- 
derlying this  case, — ought  the  court  to  grant  a 
mandamus  to  compel  the  Issuing  of  a  certifi- 
cate of  election  to  one  who  has  no  ri^ht  under 
the  Constitution  to  the  office  ?  Can  the  relator 
come  into  a  courlT^f  law,  and  ask  its  aid  in 
his  violation  of  the  Constitution  and  his  pro- 
posed intrusion  into  the  office  of  senator  ?  Sup- 
pose he  came  into  court  a  confessed  alien  or 
nonresident  of  the  State;  would  the  court  look- 
ing merely  at  the  duty  of  the  state  canvassers 
under  the  law,  stretch  out  his  strong  arm  to 
help  him  ?  Well-established  principles  of  law 
and  a  strong  current  of  authority  require  these 
questions  to  be  answered  in  the  negative.  A 
party  can  demand  a  mandamus  only  to  secure 
or  protect  a  clear  legal  right,  never  to  accom- 
plish a  wrong.  In  High's  Extraordinary  Legal 
Remedies,  g  40,  it  is  said:  **Tbe  wnt  of 
mandamus  is  never  cranted  for  the  purpose  of 
compelling  the  performance  of  an  unlawful 
act,  or  of  aiding  in  carrying  out  an  unlawful 
proceeding;"  and  in  section  14:  '*  It  is  a  funda- 
mental pnnciple  of  the  law  of  mandamus  that 
the  writ  will  never  be  granted  in  cases  where, 
if  issued,  it  would  prove  unavailing;"  and  in 
section  26:  "It  is  important  that  a  person 
seeking  the  aid  of  a  mandamus  for  the  en- 
forcement of  his  rights  should  come  into 
court  with  clean  hands."  I  do  not  attribute 
to  the  relator  any  actual  wrong  motive  or  in- 
tent in  anything  he  has  heretofore  done.  I 
simply  mean  to  characterize  his  acta  aa  they 
are  measured  by  the  Constitution  and  the  laws. 
In  Peter%  v.  State  Board  ofCanvasfers,  17  Kan. 
366,  It  was  held  that  a  mandamus  would  not 
be  issued  against  the  board  of  state  canvaasera 
to  compel  it  to  canvass  the  votes  and  to  issue 
to  the  relator  a  certificate  of  election  where  he 
had  been  elected  a  judge  at  a  time  when  no 
election  could  properly  t^  held.  See  also  Ro« 
V.  Knox  Couvty  Oomrs,  50  Me.  243;  Sherlmme 
V.  Horn,  45  Mich.  160,  and  State  v.  WhUtemare, 
11  Neb.  176.  In  State  v.  Atbin,  44Mo.  846,  an 
election  for  judge  was  held,  which  was  not 
preceded  bv  a  registration  of  voters,  as  re- 
quired by  law;  and  it  was  held  that  the  elec- 
tion was  invalid,  ^nd  that  the  court  would  not 
by  mandamus  compel  the  county  court  to  issue 
a  commission  to  a  judge  who  claimed  to  be 
elected  although  the  functions  of  the  county 
court  were  purely  ministerial  The  court 
said :  '  'This  court  will  not  issue  a  peremptory 
writ  of  mandamus  unless  th^  relator  shows 
that  he  has  a  good  title  or  a  perfect  rip:ht  to 
the  remedy  he  demands.  He  can  denve  no 
right  from  an  illegal  or  invalid  election."  In 
State  V.  Stevens,  23  Kan.  466,  it  appeared  that 
at  an  election  held  in  the  Coun^  of  Harper 
for  county  officers  and  for  the  location  of  the 
county-seat  the  returns  made  to  the  canvasatng 
board  showed  a  vote  of  2,947,  while  there  were 
in  fact  only  about  800  legal  voters  in  the  coun- 
ty. An  application  was  made  for  a  mandamus 
to  compel  the  board  to  canvass  these  retuma 
and  declare  the  result,  and  it  was  held  that, 
nothwithstanding  the  fact  that  the  duties  of 
the  board  were  mainly  ministerial,  and  that  it 
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was  not  charged  with  the  duty  of  inquiriD^ 
in  la  the  reception  of  illegal  or  tne  rejection  of 
le^  votes,  or  fraudulent  practices  at  the  elec- 
tion, the  court  would,  in  the  exercise  of  a 
«ound  discretion,  not  even  apparently  sanction 
.80  gross  an  outrage  on  the  purity  of  the  ballotr 
box  by  issuing  a  mandamus  to  compel,  in  the 
name  of  a  technical  compliance  with  duty, 
the  canvass  of  the  returns  under  such  circum- 
stances. In  J^te  V.  Newman,  9L  Mo.  445,  8 
West.  Rep.  727,  the  relator  was  a  candidate 
for  mayor  of  Pierce  City  at  the  April  election 
of  1886,  and  the  respondents  were  the  alder- 
men of  that  city.  An  ordinance  of  the  city 
made  it  the  duty  of  the  aldermen,  on  a  desig- 
nated day  after  each  election,  to  canvass  the 
returns,  to  determine  who  bad  been  elected  to 
the  various  offices,  and  to  direct  the  clerk  to 
issue  certificates  of  election  to  the  persons  de- 
clared elected.  In  that  case  the  aldermen  de- 
termined that  the  relator  had  received  the 
hit; best  number  of  votes,  but  declined  to  direct 
the  clerk  to  issue  a  certificate  of  election  to 
him,  and  he  sought  by  the  writ  of  mandamus 
to  compel  them  to  do  so.  The  law  declared 
that  no  person  should  be  mayor  of  a  city  of 
the  fourth  class  unless  he  was  an  inhabitant  of 
the  city  for  one  year  next  before  his  election. 
On  the  pleadings  it  was  admitted  that  the  re- 
lator did  not  possess  that  qualification,  and 
the  court  said:  '*A  peremptory  writ  of  man- 
damus will  not  be  issued  unless  the  relator 
shows  a  clear  right  to  the  remedy  which  he 
asks.  The  election  of  a  person  to  an  office 
who  does  not  possess  the  requisite  qualifica- 
tions, gives  him  no  ri^ht  to  hold  the  office. 
As,  by  reason  of  his  disqualifications,  the  re- 
lator was  not  entitled  to  hold  the  office,  surely 
he  has  no  right,  at  the  hand  of  the  court,  to 
be  armed  with  a  certificate  of  election,^-evi- 
dence  of  title  to  that  to  which  he  has  no  right." 
And  the  writ  of  mandamus  was  denied. 

Inspectors  of  election  are  mere  ministerial 
officers,  and,  if  an  applicant  to  be  registered 
makes  the  proper  statement  and  the  oath  or 
affirmation,  his  name  must  be  added  to  the 
list  of  voters,  and  the  inspectors  have  no  dis- 
cretion or  right  to  refuse  to  add  it.  The  law 
makes  it  their  duty  to  do  so;  and  yet,  if  a 
person  who  has  been  refused  should  apply  to 
the  court  for  a  mandamus  against  the  inspect- 
ors, and  it  should  there  appear  that  he  had  no 
right  to  be  registered,  and  was  not  in  fact  a 
qualified  voter,  would  the  court  compel  the 
inspectors  to  register  him,  and  thus  place  him 
in  a  position  where  he  might  cast  an  illegal 
vote?  Would  it  listen  to  his  claim  that  he 
ought  to  be  registered,  and  thus  clothed  with 
the  apparent  right  to  vote,  so  that  he  could 
present  his  vote  on  the  day  of  election,  and 
thus  test  his  right  to  vote.  So,  when  a  voter 
at  an  election  offers  his  vote  to  the  inspectors, 
a^d,  if  challenged,  takes  the  preliminary  oath, 
and,  after  answering  fully  the  questions 
touching  his  right  to  vote,  offers  to  take  the 
general  oath,  it  is  the  absolute  duty  of  the  in- 
spectors to  receive  his  vote.  People  v.  Pease, 
27  N.  Y.  46;  OoetchetM  v.  MaWieweon,  61  N. 
Y.  480;  People  y^.  Bell.  119  N.  Y.  175.  If,  in 
such  a  case,  the  inspectors  refused  to  take  his 
vote,  and  he  is  a  legal  voter,  he  can  compel 
them  to  take  it  by  mandamus.    But  8upi)ose, 
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upon  his  application  for  a  mandamus,  it 
should  appear,  upon  facts  not  disputed,  that 
he  was  not  a  qualified  voter;  would  the  court 
still  compel  the  inspectors  to  take  his  vote,  and 
thus  permit  the  voter  to  commit  a  crime,  for 
the  sole  reason  that  the  law  made  it  their  duty 
to  take  the  vote  ? 

But  it  is  claimed  that  we  have  no  jurisdic- 
tion to  determine  that  the  relator  was  ineligible 
to  the  office  of  senator,  because  the  Constitu- 
tion, in  section  10  of  article  8,  provides  that 
each  House  of  the  Legislature  '*shallbe  the 
judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members."  The  courts  cannot 
interfere  with  this  jurisdiction  of  the  Senate. 
Whatever  mav  be  determined  here  or  else- 
where as  to  tlie  election  or  qualifications  of 
the  relator,  or  the  result  of  the  election  in  the 
twenty-seventh  senatorial  district,  when  the 
Senate  convenes,  and  not  until  then,  it  will 
have  absolute  jurisdiction  of  the  whole  subject, 
and  may  determine  which  of  the  two  persons 
claiming  suits  therein  was  duly  elected  and 
qualified  to  sit  therein;  and  it  may  determine 
that  one  was  ineligible  and  that  the  other  was 
not  elected,  and  tnat  thus  there  is  a  vacancy 
in  that  district  cidling  for  a  new  election.  It 
is  undoubtedly  true  that  the  courts  cannot  by 
quo  warranto  try  the  title  to  a  legislative  office; 
but  this  is  not  such  a  case.  Here  the  relator 
comes  into  court,  and  asks  its  aid  to  clothe  him 
with  apparent  title  to  an  office,  and  by  its 
affirmative  action  to  remove  obstacles  which 
stand  in  his  pathway  in  his  proposed  intrusion 
into  the  office;  and  upon  the  undisputed  facts 
the  court  is  able  to  see  that  he  is  ineligible, 
and  it  simply  determines  that  it  will  not  aid 
him;  and  in  making  such  determination  it  in 
no  way  infringes  upon  the  jurisdiction  con- 
fided to  the  Senate.  It  simply  exercises  a  ju- 
risdiction which  he  has  invoked.  We  would 
have  substantially  the  same  question  before  us 
if  some  elector  in  the  twenty- seventh  senatorial 
district  had  been  the  relator  in  this  case  instead 
of  Sherwood.  The  same  line  of  reasoning 
which  I  have  used  would  answer  his  applica- 
tion for  a  mandamus. 

This  cannot  be  treated  as  in  any  sense  a 
proceeding  on  behalf  of  tbe  people.  Nor  can 
it,  by  amendment,  be  turned  into  such  a  pro- 
ceeding. A  writ  of  mandamus  on  behalf  of 
the  people  in  their  sovereign  capacity  can  be 
awarded  only  upon  the  application  of  the 
attorney  general,  or  some  district  attorney,  and 
the  indorsement  upon  the  writ  must  show  that 
it  was  issued  upon  such  application.  Code, 
§  1993.  And  in  such  a  case  the  name  of  no 
person  need  appear  as  relator  in  the  proceed- 
ing. Here  the  writ  was  awarded  upon  the 
application  of  Sherwood,  a  private  person,  and 
he  appears  as  relator.  Code,  g  1994.  In  such 
a  case  the  proceeding  is  purely  one  to  enforce 
a  civil  remedy,  and  the  people  are  present 
merely  as  a  formal  party,  and  their  presence 
is  due  to  the  survival  of  a  form  which  has 
long  since  ceased  to  have  any  significance  or 
utility.  The  real  party  in  interest  is  the  relat- 
or in  such  a  case,  and  if  he  should  die  the 
proceeding  would  abate.  High.  Extr.  Legal 
Rem.  §  430  et  seq.  We  need  not,  therefore, 
now  determine  what  this  court  would  do  if 
the  mandamus  in  this  proceeding  had  been 
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I  awarded  npoo  the  application  of  the  people 
through  some  officer  authorized  to  represent 
them. 

We  agree  that  the  Board  of  State  Canvaasers 
act  ministerially,  and  that  they  have  no  power 
or  jurisdiction  to  go  outside  of  the  returns  of 
the  county  canvassers,  or  to  institute  an  in- 
quiry as  to  the  eligibility  of  the  candidates 
who  were  voted  for  by  the  electors.  The  ques- 
tion of  eligibility  is  to  be  answered  by  refer- 
ence to  the  law  as  well  as  the  facts;  and  verv 
wisely,  as  I  think,  they  are  not  clothed  with 
authority  to  determine  that  question.  Much 
less  have  they  authority  to  determine  whether 
the  minority  candidate  was  elected.  In  the 
solution  of  that  question  is  involved,  not  only 
the  eligibility  of  the  majority  candidate,  but 
the  further  question  whether  the  voters  voted 
for  him  knowing  of  his  ineligibility,  within 
the  rules  laid  down  in  People  v.  Clute,  50  N.  Y. 
451.  None  of  the  officers  clothed  with  the 
duty  to  canvass  votes  derive  any  power  in  a 
case  like  this  to  pass  upon  the  eligibility  of 
candidates,  and  to  disregard  votes  cast  for  an 
ineligible  candidate,  from  the  foUowing  pro- 
visioD  of  section  21  of  the  Ballot  Law  of  1890: 
**  Whenever  a  candidate  for  any  office,  whose 
name  is  printed  on  the  official  ballots,  shall 
have  died,  shall  be  or  become  ineligible,  or 
shall  have  withdrawn  before  election  day,  vot- 
ers may  use  unofficial  ballots  in  voting  to  fill 
the  office  for  which  such  deceased,  ineligible, 
or  withdrawn  candidate  was  nominated,  and 
the  name  of  the  deceased,  ineli^ble,  or  with- 
drawn candidate  shall  be  considered  as  hav- 
ing been  erased  from  the  official  ballot;  but 
such  unofficial  ballot  shall  contain  only  the 
name  of  the  person  voted  for  in  lieu  of  the  de- 
ceased, ineligible,  or  withdrawn  candidate,  and 
under  the  designation  of  the  office  for  which 
such  person  is  a  candidate."  That  provision 
was  intended  merely  to  enable  voters,  in  the 
cases  mentioned,  to  vote  unofficial  ballots,  and 
it  is  only  in  case  some  candidate  is  voted  for 
by  an  unofficial  ballot  that  the  name  of  the 
candidate  on  the  official  ballot  is  to  be  consid- 
ered as  %avin^  been  erased.  Here  there  were 
no  unofficial  oallots,  and  no  candidates  were 
voted  for  except  those  whose  names  were  up- 
on the  official  ballots.  Nor  does  the  Board  of 
State  Canvassers  obtain  power  to  make  in- 
quiry as  to  the  eligibility  ot  the  relator  by  vir- 
tue of  the  following  provision  in  section  843 
of  the  Code:  "Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  ap- 
plication is  made  to  do  an  act  in  an  official 
capacity,  retfuires  information  or  proof  to  en- 
able him  or  it  to  decide  upon  the  propriety  of 
doinff  the  act,  he  or  it  may  receive  an  affiaavit 
for  that  purpose."  As  the  State  Canvassers 
have  no  jurisdiction  to  inquire  as  to  the  eliori- 
bility  of  the  relator,  they  can  have  no  official 
act  to  perform  io  reference  thereto,  and  they 
can  require  no  information  or  proof  to  enable 
them  to  enter  upon  that  inquiry.  If  they  are 
confined,  as  we  hold  they  are,  to  canvassing 
the  returns,  and  in  the  discharge  of  that  duty 
to  what  lawfully  appears  in  or  upon  the  re- 
turns, then  they  can  have  no  need  of  proof 
which  will  enable  them  to  go  back  of  or  out- 
side of  the  returns  I  can  imagine  cases  in 
which  this  provision  would  have  application 
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to  the  State  Board  of  Canvassers,  one  of  which 
is  where  it  is  claimed  that  the  returns  are  sdu- 
rious  or  forged,  or  have  been  altered;  an<Fin 
that  case  they  might  take  proof  by  affidavit  to 
inform  themselves  as  to  the  facts. 

While,  therefore,  the  State  Canvassers  were 
bound  to  canvass  the  returns  from  the  twenty- 
seventh  senatorial  district,  and  to  declare  the 
result  in  compliance  with  the  law,  yet,  for 
reasons  which  we  have  given,  the  court  will 
not  aid  the  relator.  The  action  or  non-action 
of  the  Canvassers  may  be  an  obstacle  in  hia 
way,  but  the  court  wnl  not  by  mandamus,  in 
a  case  like  this,  when  the  facts  showing  his 
ineligibility  are  undisputed,  assist  him  in  re- 
moving the  obstacle.  He  and  his  competitor 
may  &th  present  their  cases  to  the  Senate 
without  either  of  them  having  a  certificate  of 
election,  and  that  body  will  have  jurisdiction 
to  determine  all  the  questions  of  fact  and  law 
involved  in  the  matter.  If  it  shall  a^ree  with 
this  court  that  the  relator  was  ineligible,  and 
also  find  that  his  competitor  was  not  elected, 
the  result  will  be  that  a  new  election  will  have 
to  be  ordered  in  that  district,  and  the  electors 
there  can  then  choose  a  person  qualified  to 
hold  the  office,  and  then  they  can  be  properly 
represented  in  the  Senate.  It  is  far  better  that 
they  should  be  called  upon  to  vote  again  than 
that  the  Constitution  should  be  violated.  The 
safety  of  our  government  and  the  success  of 
our  republican  institutions  depend  upon  obe- 
dience to  the  Constitution  and  observance  of 
the  laws.  Liberty,  regulated  by  law,  is  the 
foundation  upon  which  the  people  of  this 
country  must  build;  and  it  would  be  quite  un- 
fortunate for  this  court,  by  any  decision  it 
may  make,  to  encourage  lawlessness  anywhere. 
It  is  quite  true  that  a  majority  of  the  electors 
in  the  twenty-seventh  senatonal  district  have, 
through  the  ballot-box,  expressed  their  will 
that  the  relator  should  represent  them  in  the 
Senate,  and  it  is  unfortunate  that  that  will 
should,  for  the  present,  be  defeated,  but,  un- 
der our  system  of  government,  founded  upon 
the  majority  rule,  majorities  must  express  their 
preferences  in  the  forms  prescribed  by  the  Con- 
stitution and  the  laws.  It  is  better  that  an 
election  of  a  senator  should  fail  than  that  the 
Constitution  or  laws  should  be  nullified  or 
violated.  In  Qulick  v.  Aw,  14  Ind.  d3,  77 
Am.  Dec.  49,  it  was  well  said:  ''We  are  re- 
minded that  in  our  form  of  government  the 
majority  should  rule,  and  that,  if  the  course 
indicated  is  not  followed,  a  majority  of  the 
voters  may  be  disfranchised,  their  voice  disre- 
garded, and  their  rights  trampled  under  foot, 
and  the  voice  of  a  minority  listened  to.  True, 
by  the  Constitution  and  laws  of  this  State,  the 
voice  of  a  majority  controls  our  elections;  but 
that  voice  must  be  constitutionally  and  legally 
expressed.  Even  a  majority  should  not  nul- 
lify a  provision  of  the  Constitution,  or  be  per- 
mitted, at  will,  to  disregard  the  law.  In  this 
is  the  strength  and  beauty  of  our  institutions." 
In  the  same  case  it  was  held  that,  where  one 
of  the  candidates  was  ineligible,  and  that  was 
known  to  the  electors,  or  the  facts  were  such 
that  they  were. bound  to  know  it,  votes  cast 
for  him  would  be  ineffectual,  and  would  have 
to  be  disregarded,  and  the  candidate  receiving- 
a  majority  of  the  legal  votes  declared  elected. 
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Our  conclusion  therefore  is  thftt  the  or6er%  of 
tJie  general  and  ipedal  terms  s/iovld  be  reverted, 
und  the  application  for  a  mandamus  denied. 

All  concur,  Acept  Finch*  J.,  who  reads 
dissenting  opinion,  and  Andrews*  J.,  who 
•concurs. 

Finch,  J.,  dissenting: 

I  agree  entirely  that  the  Board  of  State  Can- 
Yassers  have  only  ministerial  and  not  judicial 
powers;  that  their  sole  duty  is  to  make  certain 
computations  from  the  figures  of  the  county 
•canYassers,  returned  to  them  for  that  purpose 
according  to  law,  and,  having  made  them  to 
declare  the  result  by  the  proper  certificates; 
that  Id  the  performance  of  this  duty  they  are 
not  at  liberty  to  consider  or  act  upon  any  ex- 
traneous papers  or  information  beyond  that 
contained  in  the  canvasses  themselves,  consid- 
ered and  treated  wholly  as  such;  and  that  no 
question  beyond  the  result  of  the  figures  can 
lawfully  receive  their  attention  or  solution. 
To  this  extent,  as  I  understand  it,  we  are  all 
agreed,  and  there  exists  among  us  no  differ- 
ence of  opinion;  and  so  we  may  regard  the 
proposition  stated  as  fully  and  definitely  settled; 
in  accordance  with  the  unvarying  current  of 
authority,  and  the  usage  which  has  been  uni- 
form and  without  a  break.  It  secures  for  us, 
at  least,  so  much  of  solid  ground  upon  which 
we  can  all  stand  in  harmony  and  concord,  and 
without  any  distressing  diversities  of  opinion. 
As  we  apply  that  doctrine  in  the  case  of  Sher- 
wood, the  inevitable  result  is  that  the  state 
board  are  required  to  count  the  votes  in  his 
district,  to  ascertain  who  has  received  the 
plurali^  of  such  votes,  and  to  give  to  that  in- 
dividual a  due  certificate  of  the  fact  ascer- 
tained. That  is  all  which  Sherwood  has  at 
any  time  asked.  Our  decision  entitles  him  to 
his  relief,  even  though  his  mandamus  be 
quashed;  for  it 'is  not  to  be  assumed  that  the 
Slate  Canvassers  will  violate  the  settled  law  of 
the  State  as  expounded  to  them  by  its  court 
of  last  resort.  Indeed,  they  themselves,  in 
and  by  the  terms  of  the  stipulation  upon  which 
all  these  cases  have  been  heard,  have  promised 
and  agreed  to  act  in  accordance  with  the  con- 
clusions of  the  court.  We  have  interpreted 
the  law  for  them.  We  have  declared  that 
whether  Sherwood  was  or  was  not  eligible  is  a 
subject  with  which  they  have  no  concern,  a 
question  which  they  cannot  consider,  and 
which,  however  decided,  can  have  no  influ- 
ence or  effect  upon  the  one  distinct  and  defi- 
nite duty  which  they  have  to  perform.  They 
are  men  of  character  and  reputation,  and  it  is 
not  to  be  imagined  that  the  strong  and  specific 
force  of  a  mandamus  is  necessary  to  make 
them  do  their  duty,  as  that  duty  has  been  de- 
fined by  this  court,  and  as  they  themselYes 
have  formally  promised  to  perform  it.  The 
question,  therefore,  whether  the  present  writ 
should  be  sustained  or  quashed,  is,  in  and  of 
itself,  not  very  important.  If  the  immediate 
result  to  the  relator  was  alone  to  be  considered, 
the  discussion  might  end  here.  I  think  it 
should  have  ended  here;  but  the  technical 
question  of  the  continuance  and  operation  of 
ihe  writ  has  been  used  to  put  upon  us  the  ab- 
stract question  of  Sherwood's  eligibility,  and 
serve  as  a  justification  for  a  judicial  expression 
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of  opinion  on  that  subject.  What  just  or  use- 
ful purpose  mav  be  thus  subserved,  I  hsYe 
been  unable  to  aiscover.  Whatever  we  may 
think  or  say  about  it  cannot  alter  or  affect  the 
purely  ministerial  duty  which  the  State  Can- 
vassers must  perform.  Nor  can  our  opinion 
have  any  legitimate  effect  upon  the  ultimate 
determination  of  the  question  by  the  .Senate. 
As  to  them,  it  may  possibly  be  regarded  as  an 
interference  with  their  duty,  and  an  attempt 
to  hamper  their  independent  action.  That 
body  may  very  easily  construe  our  judgment 
as  an  invasion  of  their  jurisdiction,  an  unwar- 
rantable trespass  upon  a  co-ordinate  branch  of 
the  government;  and  it  would  not  be  strange 
if  they  should  repel  it  with  indignation,  and, 
while' not  rudely  bidding  us  to  keep  to  our 
jurisdiction,  should  find  some  polite  paraphrase 
to  convey  that  idea.  I  am  afraid  we  should 
deserve  the  rebuke,  for  three  reasons,  which 
I  shall  seek  to  develop  and  explain;  and  these 
are  that  the  question  of  Sherwood's  eligibility 
is  immaterial  to  the  relief  asked;  that  it  fur- 
nishes no  answer  to  or  defense  against  the 
writ;  and  that  we  have  no  jurisdiction  to  de- 
termine the  question  in  any  event. 

The  ground  upon  which  the  majority  pro- 
ceed is  said  to  be  that  4he  relator,  on  an  ap- 
plication for  a  mandamus,  must  show  a  clear 
legal  right  to  the  relief  which  he  seeks;  that 
this  relator,  to  establish  such  right,  must  show 
that  he  was  duly  elected  to  the  office  of  sena- 
tor; that  he  did  not  and  could  not  do  that,  be- 
cause he  was  ineligible;  and  so  the  writ  ought 
not  to  have  been  issued.  Now,  is  it  a  sound 
method  of  judicial  reasoning  to  say  that  a  man 
must  show  that  be  was  duly  elected  to  an  of- 
fice before  he  can  require  the  state  canvassers 
to  count  the  votes  so  as  to  know  whether  he 
was  elected  or  not?  He  comes  to  this  court 
and  demands  its  aid  to  ascertain  from  the 
proper  authority  if  he  was  elected,  and  the 
court  says  he  has  no  right  to  have  the  votes 
counted  unless  he  can  proYe  the  precise  fact 
which  he  seeks  to  ascertain.  One  can  imagine 
such  a  candidate  telling  his  experience  after 
all  was  over,  and  complaining  with  a  some- 
what dazed  expression  that  he  went  to  the 
court  to  compel  a  count  of  the  votes,  and  the 
judges  told  him  that  he  could  not  have  it  be- 
cause he  was  ineligible;  and  then  he  went  to 
the  Senate  for  his  seat,  and  the  members  of 
that  body  told  him  he  was  eligible,  but  could 
not  have  his  seat  because  the  votes  had  not 
been  counted.  Such  a  possible  result  shows  us 
where  the  probable  fallacy  of  the  reasoning  re- 
lied on  may  be  found.  It  lies  in  the  substitution 
for  the  relief  actually  asked  and  sought  of  an- 
other and  different  relief,  not  asked  and  not 
sought;  in  treating  what  is  a  step  in  or  stage  of 
a  process  as  the  exact  equivalent  of  the  ulti- 
mate result  of  that  process;  and  in  a  declared 
inability  to  see  the  difference  under  its  clothing 
of  ambiguous  phrases.  Sherwood's  right  to 
his  office  is  one  thing;  his  right  to  know  how 
many  votes  were  cast  in  his  favor,  and  who  re- 
ceived the  most,  is  quite  another.  He  has  not 
asked  this  court  to  adjudge  him  his  office,  or  to 
decide  that  he  was  duly  elected  to  it.  He  is 
therefore  not  called  upon  to  show  that  he  is 
entitled  to  it,or  was  duly  elected  to  it.  The  re- 
lief he  does  ask  is  that  the  votes  for  senator  cast 
in  his  district  shall  be  counted,  and  the  result 
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properly  certified.  He  shows  a  clear  legal 
right  to  that  relief,  for  the  law  awards  it;  and, 
as  we  have  held  this  day,  it  is  immaterial  to 
that  relief  at  the  hands  of  the  canvassers  wheth- 
er he  is  eliisible  or  not.  To  obtain  that  it  is 
enough  for  him  to  show  that  there  has  been  an 
election;  that  votes  were  cast  for  him  as  a  can- 
didate; that  a  statement  of  them  has  been  sent 
to  the  state  canvassers,  and  they  refuse  to  count 
them  for  a  reason  winch  is  no  reason  and  does 
not  excuse.  That  makes  his  case;  that  shows 
his  clear  legal  right  to  the  relief  which  he  asks, 
and  which  is  only  one  step  or  stage  in  a  pro- 
cess leading  to  a  wider  ultimate  result, and  one 
which  depends  not  only  upon  that  step,  but 
upon  very  many  others.  I  think  it  possible  to 
uncover  what  1  deem  the  fallacy  of  the  pre- 
vailing opinion  in  another  way.  Let  us  sup- 
pose that  there  has  been  a  very  close  election, 
so  close  that  it  turns  on  a  question  how  two  or 
three  ballots  are  to  be  treated,  and  the  State 
Canvassers  refuse  to  count.  One  of  the  candi- 
dates applies,  as  Sherwood  did,  for  a  man- 
damus to  compel  their  performance  of  that 
duly.  This  court  says  to  him:  *'No;  we  will 
not  order  a  count  until  you  satisfy  us  that  you 
have  been  duly  elected  to  the  office  which  we 
see  you  are  trying  to  obtain."  Could  anything 
be  more  unreasonable  or  absurd?  Does  not 
the  illustration  demonstrate  that  the  candidate 
who  seeks  to  compel  a  count  need  not  show 
that  he  was  elected  at  all  in  order  to  entitle  him 
to  the  precise  measure  of  relief  which  Sher- 
wood has  asked  in  this  case?  It  is  of  no  con- 
sequence whether  the  latter  has  or  has  not  been 
duly  elected,  so  far  as  the  present  application 
is  concerned;  and  the  issue  thrust  upon  the 
court  is  ^wholly  immaterial,  and  only  made  to 
seem  material  by  substituting  for  one  step  in 
a  process  its  complete  and  ultimate  result.  If 
it  be  objected  to  my  illustration  that  I  put  a 
case  in  which  it  was  possible  that  the  relator 
might  have  been  duly  elected,  while  here  there 
was  no  such  possibility,  I  answer  that  the  ob- 
jection begs  the  question.  It  is  possible  that 
Sherwood  was  duly  elected.  Neither  this 
court  nor  any  other  can  forestall  the  judgment 
of  the  Senate.  We  do  ourseWes  honor  over- 
much when  we  assume  to  act  as  prophets  for 
the  constitutional  tribunal,  and  to  handicap 
the  rights  of  the  relator  before  that  body.  It 
was  precisely  such  a  state  of  affairs  as  that 
which  I  have  described  which  this  court  had 
in  People  v.  Canal  Appraisers,  78  N.  Y.  446, 
where  it  was  said:  "When  the  act,  the  doing 
of  which  is  sought  to  be  compelled  by  manda- 
mus, is  the  final  thing  and,  if  done,  gives  to 
the  relator  all  that  he  seeks  proximately  or  ul- 
timately, then  the  question  whether  he  is  en- 
titled to  have  that  done  may  be  inquired  into 
by  the  officer  or  person  to  whom  the  mandamus 
is  sought,  and  is  also  to  be  considered  by  the 
tribunal  which  is  moved  to  grant  the  man- 
damus; but  where  the  act  to  l^  done  is  but  a 
step  towards  the  final  result,  and  is  but  the 
means  of  setting  in  motion  a  tribunal  which  is 
to  decide  upon  the  right  to  the  final  relief 
claimed,  then  the  inferior  officer  or  tribunal 
may  not  inquire  whether  there  exists  the  ri^rht 
to  that  final  relief,  and  can  only  ask  whether 
the  relator  shows  a  right  to  have  the  act  done 
which  is  sought  from  him  or  it."  In  the  pres- 
ent case  Sherwood's  final  and  ultimate  relief  is 
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the  judgment  of  the  competent  constitutional 
tribunal  that  he  is  duly  elected  senator,  and 
entitled  to  hold  the  office,  and  that  final  relief 
involves,  not  only  his  plurality  of  votes,  but 
his  qualifications  as  well;  and  he  is  here,  not 
asking  that  final  relief,  but  seeking  to  take  one 
step  necessary  as  a  preliminary  to  it,  which  in> 
volves  only  the  count,  but  not  the  qualifica- 
tions; and  neither  the  canvassers  nor  the  court, 
in  considering  his  right  to  that  step,  can  in- 
quire into  his  right  to  a  different  and  further 
and  ultimate  relief. 

It  follows  within  the  rule  established  that 
the  relator  was  not  bound  to  prove  what  he 
was  not  required  to  assert  to  entitle  himself  io 
the  relief  which  he  demanded,  and  that  the  is- 
sue of  his  qualification  was  immaterial.  But 
that  issue  is  not  merely  immaterial.  Beyond 
that,  it  is  utterly  inadequate  and  ineffectual  aa 
a  defense  to  the  mandamus.  I  decline  to  ex- 
press any  opinion  upon  the  question  whether 
Sherwood  was  or  was  not  eligible,  for  a  reason 
which  will  later  appear,  and  yet,  for  the  pur- 
pose of  the  argument,  I  may  concede  him  to 
be  ineligible,  and  still  it  may  be  demonstrated 
that  there  is  no  defense  to  the  writ,  and  that 
its  command  should  be  affirmed.  The  whole 
theory  on  which  this  issue  is  presented  is  that 
it  destroys  the  relator's  right  to  relief.  Sup 
po<^  that  it  does.  But  has  it  also  de&troyed 
the  rijrht  of  the  people?  They  are  the  real 
plaintiffs;  the  relator  is  only  their  informant. 
He  is  not  the  plaintiff,  except  in  his  character 
as  citizen,  as  one  of  the  people, — the  source  of 
all  power  and  authority.  They  are  the  plain- 
tiffs. It  is  the  sovereign  who  comes  to  our  bar,, 
—to  this  court,  which  it  created  and  can  de- 
stroy—with hat  in  hand,  but  with  a  gravity  we 
had  better  not  overlook,  and  demands  of  us 
that  we  command  five  public  servants  whohold 
a  public  office  upon  a  public  trust  to  perform 
a  clear  public  duty  in  respect  to  a  matter  of 
vital  importance  to  the  safety  and  purity  of  our 
institutions, which  they  threaten  not  to  perform 
in  a  lawful  way;  and  we  answer  that  the  in- 
formant who  set  the  people  in  motion  claimed 
to  have  a  private  interest  of  his  own,  and,since 
we  are  satisfied  that  he  had  none,  we  deem  it 
our  duty  to  tear  up  the  people's  writ,  and  turn 
the  people  out  of  court,  and  leave  unfaithful 
servants  to  violate  the  public  law  with  impun- 
ity. In  substance  we  say  to  the  people:  "We 
think  you  are  right  and  the  canvassers  are 
wrong,  but  we  cannot  approve  of  your  relator, 
and,  in  order  to  defeat  him,  we  quash  your 
writ,  and  turn  you  out  of  court."  We  have 
not  so  been  in  the  habit  of  treating  the  people 
coming  before  us  for  justice.  Even  in  ac- 
tions of  quo  warranto,  where  the  people,  on  the 
relation  of  a  claimant  to  an  office,  brought 
their  suit  to  remove  a  usurper  holding  it  with- 
out right,  and  where  it  was  decided  that  the 
relator  had  no  title,  and  could  have  no  relief, 
it  was  vet  ruled  that  the  court  could  not  quash 
the  writ,  but  proceed  to  judgment  of  ouster 
against  the  intruder.  Peoples,  Tfiaieher,  55  N. 
Y.530.  The  principle  is  well  described  by  Judge 
Folger  in  People  v.  HaV,  80N.Y.  11 7,  where  he 
8ays,(and  I  qiiote  both  his  language  and  bis  au- 
thorities): "Besides,in  the  Duchess  of  Kin  ffHon*s 
Gas€,  all  of  the  judsres  were  of  opinion  that  the 
decision  of  a  question  raised  between  her  and 
Mr.  Harvey  could  not  be  conclusive  betweeik 
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her  and  the  crown.  20  How.  St.  Tr.  855; 
Barrs  v.  Jackson,  1  Phil.  Cb.  582,  586.  The 
people  are  not  barred  by  it.  They  may  still 
inquire  by  what  ri^ht  the  defendant  claims  the 
office.  The  principle  stated  in  People  v.  Thadier, 
supra,  applies  here:  ''That  the  sovereign  may 
proceed  and  inquire  where  like  movement  on 
the  part  of  a  private  person  will  not  be  enter- 
tained because  of  his  own  acts.  See  King  v. 
Clarke,  1  East,  88,  and  the  cases  there  cited  and 
quoted  from  in  tbe  areument  of  counsel  for 
U)e  defendant.  And  there  mav  be  judgment  in 
favor  of  the  people  against  the  defendant  of 
ouster  of  him  without  giving  judgment  in  favor 
of  the  relator  that  he  is  entitled.  People  v. 
Phillips^  1  Denio,  888.  See  also  Com,  v.i^rki, 
6  Whart.  416."  In  the  foregoing  quotation  the 
doctrine  is  clearly  established  that  the  defeat 
of  the  relator  does  not  defeat  the  people,  and 
the  court  must  still  go  on,  and  ascertain  the 
right  of  the  latter.  The  authority  is  decisive 
and  there  are  none  to  the  contrary,  so  far  as  I 
have  been  able  to  ascertain.  It  should  be  obeyed 
If  it  is,  the  order  appealed  from  will  be 
affirmed,  for,  however  Sherwood's  right  as  a 
candidate  may  be  disregarded,  his  right  as  a 
citizen  and  elector  and  the  right  of  tbe  people 
must  be  sustained.  As  to  them,  the  only  ques- 
tion is  whether  the  state  canvassers  have  threat- 
ened to  travel  outside  of  the  returns,  and  a  few 
words  are  to  be  said  on  that  subject. 

The  complication  began  with  the  action  of 
the  board  of  county  canvassers  of  the  county 
of  Steul)en.  To  that  body  was  presented  by 
Charles  E.  Walker,  who  was  the  candidate  op- 
posed to  Sherwood,  and  defeated  at  the  polls 
by  a  majority  of  about  1,500,  a  protest  against 
the  issue  of  any  certificate  to  the  latter,  accom- 
panied by  affidavits  showing  that  at  tbe  date 
of  the  election  Sherwood  was  in  fact  a  park 
commissioner  of  the  Homellsville  park  in  said 
county.  The  county  canvassers,  on  the  10th 
of  November,  after  making  a  correct  and  truth- 
ful statement  of  the  votes  actually  cast,  passed 
a  series  of  resolutions  to  the  effect  that  they 
believed  Sherwood  to  be  ineligible  to  the  office 
of  senator;  that  they  themselves  had  no  lawful 
authority  to  act  upon  tbe  fact,  but  that  they 
accompanied  their  returns  with  a  statement  of 
the  proofs  presented,  and  of  their  belief,  and 
that  they  transmitted  copies  of  the  protest  and 
proofs  to  the  state  board  **for  their  considera- 
tion, and  for  such  action  thereon  as  they  may 
deem  lawful  and  proper. "  The  moving  papers 
show  that  Charles  F.  Tabor,  attorney -general, 
and  one  of  the  state  board,  had  given  an  opin- 
ion in  his  official  capacity  before  the  election 
that  Sherwood  was  ineligible,  and  had  also  de- 
clared, so  publicly  that  the  newspapers  repeat- 
ed it,  that  the  action  of  the  county  canvassers 
was  a  virtual  refusal  to  count  any  votes  for 
Sherwood;  that  Walker,  after  a  consultation 
with  ''prominent  state  officers"  at  Albany, 
openly  declared  that  he  expected  to  receive  the 
certificate  of  election  from  tbe  state  board  of 
canvassers;  and  that  persons  intimate  with  the 
members  of  such  board,  and  likely  to  know 
their  purposes,  bad  so  declared.  Mr.  Tabor 
makes  no  denial .  Mr.  Rice.wbo  is  secretary  of 
state, makes  none  but  says  in  significant  general 
terms  that  the  board  in  its  collective  capacity 
intends  to  do  what  is  right  Disturbed  by  the 
menace  involved  in  the  action  of  the  county 
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board  and  the  threatened  procedure  of  the  state 
board,  Sherwood  appealed  to  the  court.  Under 
the  order  of  the  special  term  the  county'  can- 
vassers rescinded  their  resolution  of  November 
10th,  adding:  "And  the  said  resolution,  to- 
gether with  the  protest,  certificates,  affidavits, 
and  proof  therein  referred  to,  (other  than  tbe 
certified  statement  required  by  statute,)  be.and 
they  are  hereby,  withdrawn  from  tbe  consider- 
ation of  the  state  board  of  canvassers."  These 
papers  had  been  received  and  filed  in  the  office 
of  the  secretary  of  state,  who  had  no  lawful 
authority  to  receive  or  file  them.  After  the 
county  canvassers  had  directed  their  with- 
drawal, the  deputy  county  clerk,  by  authority 
of  the  county  clerk  as  secretary  of  the  board 
and  of  the  resolution  of  withdrawal,  demanded 
of  tbe  deputy  secretary  of  state  a  return  of  the 
protest  and  papers.  That  official  refused,  say- 
ing that  demand  must  be  made  of  the  Board  of 
State  Canvassers.  When  it  is  remembered  that 
tbe  papers  were  not  in  possession  of  the  State 
Board,  and  never  had  been,  because  the  count 
of  Sherwood's  district  has  not  been  entered 
upon;  that  they  remained  solely  in  possession 
of  the  secretary,  filed,  and  held,  and  for  no 
possible  lawful  purpose, — the  answer  becomes- 
a  distinct  admission  of  persistence  in  the  un> 
lawful  purpose  of  their  use.  Added  to  all  the 
rest,  we  find  the  ineligibility  of  Sherwood 
formally  set  up  as  an  answer  to  the  writ,  and 
the  deputy  attorney-^neral  appearing  before 
us  and  distinctly  claiming  in  behalf  of  the 
board  which  be  represents  that  they  could  and 
should  consider  and  determine  that  question. 
The  fact,  therefore,  is  quite  beyond  contra- 
diction that  the  secretary  of  state,  as  such,  and 
the  State  Board  of  Canvassers,  have  either  ac- 
tually transcended  or  threatened  to  transcend 
their  power  and  authority;  and  that  fact  is  es- 
tablished, although  it  was  not  necessary  to  es- 
tablish it,  since  it  was  held  in  Virginia  v.  Rives, 
100  U.  S.  818, 26  L.ed.  667,  that,  where  the  duty 
is  a  public  one,  there  is  no  need  of  a  demand 
and  refusal.  The  law  stands  in  lieu  of  a  de- 
mand, and  the  hare  omission  to  perform  tbe 
duty  in  place  of  a  refusal.  Since,  then,  the 
duty  of  the  state  board  is  a  public  duty,  and 
one  in  which  the  people  are  interested,  the  peo- 
ple's writ  commanding  them  to  do  that  duty 
cannot  be  answered  or  (quashed  by  showing  that 
the  private  pergonal  right  of  the  relator  may 
not  succeed. 

But,  even  as  against  him,  there  is  no  defense 
to  the  writ.  Grant  that  bis  right  as  a  candi- 
date for  the  office  of  senator  is  answered,  and 
yet  there  remains  his  right  as  a  citizen  and 
elector,  which  is  fully  set  out  in  and  shown  by 
tbe  moving  papers, — a  right  which  we  have 
just  recognized  in  the  Ihicheesof  Kingeton*s 
Case — and  the  right  of  the  people  to  compel 
by  mandamus  the  performance  of  a  public 
duty.  In  People  v.  Collins,  19  Wend.  56,  it 
was  decided  that  in  a  matter  of  public  right 
any  citizen  of  the  State  may  be  a  relator  in  an 
application  for  a  mandamus,  and  the  doctrine 
was  repeated  in  People  v.  Sullivan  Covnty 
Suprs.,  56  N.  Y.  258;  and  even  more  explicit,, 
and.  I  think,  quite  decisive,  is  the  case  of  Peo- 
ple V.  Hdlsey,  87  N.  Y.  844.  In  that  case  the 
relator  failed  utterly  to  show  any  private  or 
personal  right  to  the  relief  demandea,  and  the 
writ  was  not  sued  out  by  the  attorney -general. 
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and  yet  the  order  of  the  writ  was  affirmed,  he- 
cause  it  required  the  performance  of  a  public 
duty.  The  court  said,  in  answer  to  the  objec- 
tion taken:  *' Inasmuch  as  the  people  them- 
selve;  are  the  plaintiffs  in  a  proceeding  by 
mandamus,  it  is  not  of  vital  importance  who 
the  relator  should  be  so  long  as  he  does  not  of- 
ficiously intermeddle  in  a  matter  with  which 
he  has  no  concern.  The  office  which  a  relator 
performs  is  merely  the  instituting  a  proceed- 
iDfT  in  fbe  name  of  the  people  and  for  the  gen- 
eral benefit.  The  rule,  therefore,  as  it  is  some- 
times stated,  that  a  relator  in  a  writ  of  manda- 
mus must  show  an  individual  right  to  the 
thing  asked,  must  be  taken  to  apply  to  cases 
where  an  individual  interest  is  alone  involved, 
and  not  to  cases  in  which  the  interef^t  is  com- 
mon to  the  whole  community."  The  court 
referred  to  cases  holding  a  different  doctrine 
in  some  other  states,  and  then  added:  ''But 
the  practice  which  has  so  long  prevailed  here, 
though  never,  so  far  as  I  can  discover,  passed 
upon  directly  by  the  court  of  last  resort,  where 
the  objection  was  raised,  seems  to  be  a  reason- 
able and  convenient  one,  and  ought  now  to  be 
considered  as  settled."  The  court  was  unani- 
mous in  affirming  the  present  order,  whatever 
our  opinion  as  to  Sherwood's  eligibility,  for 
we  cannot  defeat  the  right  that  he  has  as  citi- 
zen and  elector  because  he  also  claimed  an- 
other right  which  he  has  not;  and  least  of  all 
can  we  defeat  the  clear  right  of  the  people, 
which  stands  wholly  undefended. 

And  that  brings  me  to  my  third  proposition 
— that  we  have  no  lurisdiction  to  consider  or 
determine  Sherwood's  qualification  for  office, 
because  that  jurisdiction  has  been  explicitly 
taken  away  from  us,  and  this  court  has  so  de- 
liberately decided.  The  Constitution  provides 
(art.  8,^  10):  "Each  house  shall  determine  the 
rules  of  its  own  proceedings,  and  be  the  judge 
of  the  elections,  returns  and  qualification  of  its 
own  members."  The  meanmg  and  the  force 
of  this  provision  have  been  carefullv  decided 
by  this  court.  People  v.  Bail,  80  iJ.  Y.  121. 
We  there  said  that  "it  is  conceded  by  the  text- 
writers  that  each  of  these  Houses  has  the  sole 
power  to  judge  thereof,  exclusive  of  every 
other  tribunal;"  and  we  cited  1  Kent,  Com.  286; 
1  Storv,  Const.  §  888;  Cooley,  Const.  Lim. 
188.  in  further  elucidation  of  the  doctrine  we 
asserted  and  showed  that  it  rested  not  merely 
upon  the  constitutional  language,  but  upon 
the  exigencies  of  free  institutions,  and  respect 
for  the  independence  of  legislative  bodies 
whose  authority  emanates  directly  from  the 
people.  Kent  says:  "There  is  no  other  body 
known  to  the  Constitution  to  which  such  a 
power  might  be  saf§Iy  trusted."  Coming  down 
to  the  precise  question  involved,  we  said: 
"Though  the  Constitution  confers  upon  speci- 
fied courts  general  judicial  power,  there  are 
certain  powers  of  a  judicial  nature  which,  by 
the  express  terms  of  the  same  instrument,  are 
given  to  the  legislative  body,  and  among  them 
this  which  we  are  considering.  All  powers 
are  then  in  the  hold  of  the  people.  They  are 
about  to  distribute  these  powers  among  the 
bodies  which  they  at  the  same  time  create. 
When  it  is  said  on  such  occasion  to  either 
House  of  the  Legislature,  *You  are  to  be  the 
judge  of  the  election  of  members  to  your  body,'  i 
there  is  a  specific  conferment  of  this  particular  j 
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power;  and  when  it  is  said  at  the  same  time  to 
the  judicial  body,  'You  are  to  have  general 
jurisdiction  in  law  and  equity,'  though  the 
conferment  of  power  is  general,  there  is,  by 
force  of  the  concurrent  action,  excepted  from 
from  the  general  grant  the  specific  authority 
definitely  bestowed  with  the  same  breath  upon 
another  IxKiy."  And  the  court  added:  "The 
power  thus  given  to  the  Houses  of  the  Legisla- 
ture is  a  .judicial  power,  and  each  House  acts 
in  a  judicial  capacity  when  it  exerts  it.  The 
express  vesting  of  tlie  judicial  power  in  a  par- 
ticular case  so  closely  and  vitally  affectinj;  the 
body  to  whom  that  power  is  given  takes  it  out 
of  the  general  judicial  power,  which  is  at  the 
same  time  in  pursuance  of  a  general  plan  that 
has  regard  in  each  part  to  every  other  part  be- 
stowea  upon  another  body."  I  have  quoted 
thus  li  bet  ally  from  the  opinion  in  the  case  cited 
because  it  settled  the  law  on  that  subject  I 
do  not  undersiand  that  any  body  disputes  the 
doctrine,  or  claims  that  we  can  directly  adju- 
dicate upon  Sherwood's  qualificatious.  I  do 
understand  the  claim  to  be  that  we  may 
do  so  indirectly,  on  the  road  to  a  judgment 
which  we  have  jurisdiction  to  make;  in 
other  words  that  we  may  transcend  our  juris- 
diction on  the  way,  when  and  as  far  and  as 
often  as  we  please,  provided  that  in  the  end 
we  render  a  judgment  which  we  have  ri^l 
to  make;  that  we  may  exceed  our  lurisdiction 
and  usurp  that  of  another  tribunal,  to  obtain 
an  unlawful  reason  for  a  judgment  which  we 
have  a  right  to  render;  and  that,  because  the 
jurisdiction  we  really  have  is  invoked,  we  may 
assume  in  its  aid  a  jurisdiction  which  we  have 
not.  I  distrust  the  proposition,  and  especially 
in  a  case  where,  as  in  this,  the  final  judgment 
sought  rests  wholly  and  entirely  upon  the 
transcended  jurisdiction,  and  where  that  judg- 
ment, however  innocent  in  its  form,  Is  in  truui 
in  its  entire  substance  and  intended  eff'*cta 
direct  and  positive  ad  judication  upon  a  subject 
matter  of  which  we  have  no  jurisdiction. 
Where  the  difficulty  lies  in  a  want  of  jurisdic- 
tion over  the  subject  matter,  no  consent  will 
give  it,  and  no  invocation  break  down  the  con- 
stitutional barriers.  I  cite  for  the  present  pur^ 
pose  but  two  authorities,  because  I  deem  them 
ample  and  sufficient:  PeopU  v.  Mahaney^  18 
Mich.  481,  and  Opinion,  of  the  JtiMdeea,  56  N. 
H.  677.  In  the  first  of  these  cases  the  Legisla- 
ture had  passed  a  Police  Act  for  the  city  of 
Detroit,  giving  it  immediate  effect,  which  re- 
quired a  two-thirds  vote.  A  quo  warranto 
was  issued  to  the  newly  appointed  marshal, 
which  challenged  his  right  to  his  office.  The 
court  bad  undoubted  jurisdiction  to  issue  the 
writ,  andtorender  judgment  of  ouster  upon  it, 
and  that  jurisdiction  was  duly  and  regularly 
invoked;  and  on  the  theory ' adopted  here, 
that  invocation  authorized  the  court  on  the 
road  to  a  judgment  of  ouster  to  rest  upon  rea- 
sons in  excess  of  their  jurisdiction,  and  In  vio- 
lation of  the  constitutional  provisions.  Just 
that  they  were  asked  to  do,  and  just  that  they 
deliberately  refused  to  do,  upon  the  ground 
that  it  would  transcend  their  jurisdiction.  It 
was  conceded  that  the  journals  and  records  of 
the  Legislature  were  regularly  before  the  court 
and  could  properly  be  examined  and  consid- 
ered. •  They  showed  that  nine  persons,  neces- 
sary to  make  up  the  two  thirds,  had  voted  for 
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the  bill,  who  held  their  seats  in  spite  of  the 
proveD  fact  that  they  had  not  been  elected  at 
all.  except  bv  the  soldier  vote  cast  outside  of 
the  State  under  a  law  which  had  been  decided 
to  be  unconstitutional.  There  was  a  claimed 
necessity  to  unseat  le^lators,  and  establish 
the  doctrine  of  invocation.  But  the  court,  led 
by  an  able  constitutional  lawyer,  declined  to 
do  the  wrong,  although  duly  **  invoked. " 
Judge  Cooley  said,  after  pointing  out  the  same 
distribution  of  powers  between  the  courts  and 
the  Legislature  which  exists  in  this  State:  "It 
is  sufficient  for  us  to  say  that  the  Constitution 
has  not  conferred  upon  us  this  jurisdiction, 
and,  whether  the  decision  made  is  right  or 
wrong,  we  shall  leave  it  where  it  has  been  left 
by  the  fundamental  law  of  the  State."  The 
New  Hampshire  case  was  quite  peculiar.  A 
law  of  that  State  permits  the  Legislature  to 
apply  to  the  court  for  an  opinion  and  advice 
upon  legal  questions  submitted.  The  Legisla- 
ture m«le  such  application.  They  invoked 
the  existing  jurisdiction.  The  court  had  au- 
thority to  receive  and  act  upon  the  request, 
and  to  give  an  answer.  But  the  question  put 
was  whether  certain  senators  had  been  law- 
fully summoned  b^  the  governor  and  council, 
and  properly  admitted  to  their  seats.  If  ever 
there  was  an  ''invocation"  in  the  exercise  of 
an  admitted  jurisdiction  to  go  beyond  it  and 
usurp  the  rights  of  another  tribunal  on  the 
road  to  an  answer,  it  was  this.  But  the  court 
resisted  the  temptation  and  refused  to  answer, 
on  the  ground  that  they  were  not  at  liberty  so 
to  do,  and  added:  "If  a  precedent  of  interfer- 
ence by  one  department  with  the  discharge  of 
its  duties  by  another  should  be  establish^  by 
the  form  of  a  judicial  decision,  a  dangerous 
blow  would,  in  our  judgment,  be  struck  atone 
of  the  most  vital  principles  of  our  system  of 
government."  Undoubtedly  there  is  enough 
astuteness  among  us  to  suggest  that  these  were 
oases  where  the  Legislature  had  acted.  But 
what  of  that?  If,  on  the  road  to  a  lawful  de- 
oision,  jurisdiction  may  be  transcended  at  sdl, 
it  may  as  well  be  done  by  an  unlawful  review 
as  by  an  unlawful  opinion  in  advance.  I  have 
found  no  cases  to  the  contrary  of  those  cited. 
The  industry  of  the  deputy  attom^v-general, 
ranging  over  every  State  in  the  UDion,  has 
found  none  except  those  which  beg  the  entire 


question;  since  in  ever^  one  cited  by  him  I 
tnink  there  was  some  existing  law  authorizing 
the  court  to  adjudge  upon  the  official  title,  or 
the  election  itself  was  a  nullity,  and  there  was 
not,  as  here,  a  constitutional  prohibition  against 
it.  And  so  I  deny  the  asserted  doctrine  of 
'*in vocation,"  of  a  "right  to  do  evil  that  good 
may  come,"  of  excusable  judicial  usurpation; 
ana,  if  the  doctrine  has  anywhere  got  its  dan- 
gerous and  destructive  hold  upon  our  law, 
which  I  do  not  believe,  it  should  be  resolutely 
shaken  ofF.  But  let  us  not  deceive  ourselves. 
The  excess  of  jurisdiction  is  not  even  excusable, 
for  it  has  neither  occasion  nor  necessity.  I  have 
discussed  that  somewhat  already,  but  may  be 
permitted  to  add  a  few  words  more.  The  or- 
der to  show  cause  and  the  affidavits  of  the  pe- 
titioner raise  no  issue  beyond  that  of  the  right 
of  the  state  board  to  do  anything  more  than 
count  the  votes  and  certify  the  result.  He  did 
not  invoke  either  the  consideration  or  decision 
of  the  question  whether  he  was  or  was  not 
duly  elected  to  the  office  of  senator;  and,  if 
the  defendants  had  made  no  answer  except  to 
assert  a  right  to  consider  extraneous  papers, 
the  issue  of  eligibility  would  not  have  been 
before  the  court  or  involved  in  the  jurisdiction 
invoked.  It  is  clear  that  the  petitioner  on  his 
part  invoked  no  action  or  jurisdiction  to  which 
a  ruling  on  his  elif;ibility  was  essential  or 
necessary.  It  made  its  first  appearance  in  the 
answer  of  the  State  Board.  But  it  was  no  de- 
fense to  them.  It  was  no  justification  for  their 
threatened  action,  and  no  answer  to  the  de- 
mand upon  them  to  perform  their  public  duty. 
And  so  the  issue  of  eligibility  was  not  neces- 
sary, and  not  even  pertinent,  to  the  jurisdic- 
tion invoked,  on  either  hand,  and  has  no  ex- 
cuse that  I  can  discover,  for  its  presence  in  the 
case.  But  here  this  discussion  must  end.  If  ' 
what  I  have  said  does  not  convince  the  major- 
ity of  the  court,  nothing  that  I  can  say  will  do 
so.  I  have  tried  faithfully,  and,  I  hope,  with 
proper  respect,  for  certainly  I  have  not  meant 
to  be  wanting  in  that,  to  point  out  the  mistake 
which  it  seems  to  me  that  they  are  about  to 
make.  Theirs,  however,  must  be  both  the  re- 
sponsibility and  its  conseauences.  I  think  the 
order  and  judgment  should  be  affirmed. 
Andrewst «/'.,  concurs. 


CONNECTICUT  SUPREME   COURT  OF  ERRORS. 


STATE,  ex  rel.,  Luzon  B.  MORRIS, 

V. 

Morgan  G.  BULEELET. 

( Conn ) 

1.   A  fl^vemor  whoae  term  extends  un- 
til his  successor  is  duly  qualified  is  de 

jure  as  well  as  de  facto  ffoveraor  until  the  dec- 
laration of  hi8Sucoe88or*s  election  has  been  made 
In  the  manner  provided  by  the  Constitution. 

IB*   The  choice  of  a  g^ovemor  by  the  As- 

NoTB.— The  peculiar  situation  shown  in  the 
above  important  case,  and  the  unusual  constitu- 
tional provisions  involved,  make  a  case  without 
any  closely  applicable  precedents  which  can  be 
«uppUed  by  annotation. 
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sembly  which  is  required  by  the  Constitution 
to  be  made  on  ^'the  second  day  of  their  session** 
if  there  has  been  no  election  by  the  people,  can- 
not be  made  at  any  later  day  of  the  session. 

8«  The  superior  court  as  a  court  of 
j^neral  Jurisdicstion  in  Connecticut  may 
take  Jurisdiction  in  quo  warranto  to  establish  the 
n^rht  of  a  person  to  the  office  of  ^royerDor  where 
he  has  reooiyed  a  majority  of  aU  the  rotes  cast 
and  the  (General  Assembly  refuses  to  act  or  has 
lost  the  power  to  do  so,  so  that  be  is  remediless 
unless  the  court  may  intervene. 

4.  An  information  in  quo  iprarranto 
which  allei^es  only  that  the  relator 
appears  by  the  returns  to  have  a  ma- 
jority of  all  the  votes,  is  insufficient  without 
alleging  that  he  had  a  majority  of  all  the  votes. 
(Carpenter,  J.,  ^iimenU  from  propoifttion  5.) 

42 


^58 


CoKKBCTicirr  Sufbehb  Coukt  of  Errobs 


Jak.^ 


;■  V 


(January  ft,  1882.) 


CASE  reserved  for  the  opinion  of  the  Su- 
preme Court  of  Errors  by  the  Supreme 
Oomt  for  New  Haven  County,  in  a  proeeed- 
hag  brought  to  determine  the  right  of  defend- 
ant to  retain  the  oflSce  of  governor  of  the  State. 
Dismissal  of  information  advised. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  R.  Ing^ersoU*  Tilton 
E.  Doolittle  and  Henry  Stoddard*  for 
relator: 

In  quo  warranto  the  right  and  title  to  an 
elective  office  depends  upon  the  election;  such 
right  and  title  are  not  contingent  in  afiy  de- 
gree or  manner  upon  the  existence  or  non- 
existence of  a  certificate  or  declaration  of  elec- 
tion. , 

Cooley,  Const.  Lim.  782,  786.  787;  Paine, 
Elections,  ^g  625,  626,  684;  High,  Estr.  Legal 
Rem.  §^  688,  689,  6S9a;  6  Am.  &  Eng.  Ency- 
clop.  Law,  422,  423;  ffartt  v.  Harvey,  19  How. 
Pr.  245;  People  v.  Kildvff,  1?  111.  492,  60  Am. 
Dec.  769;  (Jom,  v.  Emminger,  74  Pa.  479;  Atty- 
Gen.  V.  Elderkin,  5  Wis.  300;  Bex  v.  Vice 
Ohancellar  of  Cambridge,  8  Burr.  1647;  Mar- 
btiry  V.  Madison,  6  U.  S.  1  Cranch,  137,  2  L. 
ed.  60;  State  v.  Barbour,  58  Conn .  76. 

The  courts  by  quo  warranto  adjudicate  the 
"very  right"  and  title  to  every  elective  office 
unless  exclusive  Jurisdiction  is  vested  in  some 
other  tribiioal. 

High,  Extr.  Legal  Rem.  §  684;  6  Am.  & 
Eng.  Fncyclop.  Law,887. 889, 890;  Paine,  Elec- 
tions, 8§  856,  866,  878;  Cooley,  Const.  Lim. 
786,  787;  Cohens  v.  Virginia,  19  U.  8.  6  Wheat. 
264, 404,  6  L.  ed.  257,  291. 

A  person  usurping  the  office  of  governor  is 
amenable  to  that  jurisdiction. 

See  cases  cited  above. 

McCrary  on  Elections,  §  889,  says:  "It 
matters  not  how  high  and  important  an  office 
ma^  be,  an  election  to  it  must  be  by  the  ma- 
ionty  or  plurality  of  the  legal  votes  cast,  and 
if  anyone,  without  having  received  such  ma- 
jority or  plurality,  intrudes  himself  into  an 
office,  whether  with  or  without  a  certificate  of 
election,  the  courts  have  jurisdiction  to  oust 
him  unless  some  other  tribunal  has  been  clothed 
with  this  power  to  the  exclusion  of  the  courts." 

Cooley.  Const.  Lim.  pp.  786,  787. 

It  is  of  no  importance  that  the  body  charged 
with  the  iduty  of  declaring  the  result  of  the 
election  is  so  constituted  that  mandamus  will 
not  lie  to  enforce  its  duty,  but  the  true  rule  is, 
if  the  dutv  is  imposed  by  law  and  the  act  is 
ministerial,  a  refusal  to  act.  or  an  action  con- 
trary to  the  truth,  cannot  affect  the  title  to  the 
office  in  quo  warranto  proceedings. 

See  McCrary,  Elections,  g§  881,  888,  878. 

From  the  documents  before  it  the  House 
found  that  the  democratic  vote  for  governor 
"as  returned"  was  67,662,  for  other  candidates 
"as  returned"  was  67,686,  leaving  a  democratic 
majority  of  twenty-six  for  governor  "aa  re- 
turned. 

The  force  and  efficacy  of  this  finding,  and 
promulgation  thereof  to  the  world  by  resoln- 
tion  cannot  be  lessened  or  impairetj  bv  the 
further  and  additional  statement  of  theEfouse, 
that  certain  other  facts  api)eared  by  inspection 
of  other  documents.  All  such  atatements  of 
the  House  were  and  are  simply  void  and  of  no 
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effect,  beine  made  without  JurisdictioD  aod  in 
violation  of  the  Constitution. 

Cooley,  Const.  Lim.  p.  788;  Ex  parte  Heath, 
8  Hill,  42. 

If  they  have  shown  an  election  on  the  whole 
return,  that  gives  the  ri^bt.  In  the  words  of 
Lord  Coke  "the  election  is  the  foundation,  not 
the  return." 

4  Co.  Inst.  49. 

Opinions  and  decisions  of  the  courts  of  last 
resort  in  Maine,  New  Hampshire,  snd  Mass- 
achusetts, and  the  opinion  of  this  court  ia 
Opinions  of  Justices,  80  Conn.  591,  stste  in 
most  emphatic  terms  that  the  freemen  or  elec- 
tors elect,  that  the  return  of  votes  is  to  cootrol, 
and  that  the  persons  or  body  having  the  dntj 
to  declare  cannot  look  beyond  those  retonis  of 
votes. 

Opinions  of  Justices,  70  Me.  561 ;  Princf  t. 
Skillin,  71  Me.  861,  86  Am.  Rep.  825;  Opin- 
ions of  Justices,  68  Me.  687;  Opinions  of  Jni- 
tices,  64  Me.  588;  Opinions  of  Justices,  id.  596; 
Opinions  ff  Justices,  54  Me.  602:  Opinions  "f 
Justices,  25  Me.  567;  Osgood  v.  Jones,  60  N.  H. 
282;  Opinion  of  the  Court,  58  N.  H.  621:  ^f« 
V.  Pike,  58  N.  H.  478;  Opinion  <f  Justices. -^ 
N.  H.  640:  Opinion  of  Justices,  186  Mass.  5S3; 
Clark  V.  Hampden  County  Board  of  Stamin€r>, 
126  Mass.  283;  Pe&ple  v.  Chemung  County  Board 
of  Canvassers,  126  N.  Y.  892:  StaU  v.  B»>\'(. 
98  N.  C.  578;  State  v.  Calvert,  98  N.  C.  h^\ 
StaU  V.  Stinson,  98  N.  C.  591 ;  State  v.  Elder 
(Neb.)  Jan.  14,  1891. 

Messrs.  Henry  C.  Robinson,  Willian 
C.  Case»  and  Charles  J.  Cole*  for  defead- 
ant: 

A  judge  of  the  superior  court  has  no  power 
to  depose  a  governor  of  the  State. 

State  V.  Marlow,  15  Ohio  St.  135:  Baxter  v. 
Brooks,  29  Ark.  178. 

The  nature  of  the  information  in  the  nature^ 
of  quo  warranto,  considered  historically,  and 
in  the  light  of  decided  cases,  excludes  the  ide^ 
that  it  can  be  made  use  of  in  this  State  to  fry 
the  title  of  the  supreme  executive  officer  of  ibt 
State. 

See  4  Bl.  Com.  812;  8  Bl.  Com.  262,  cl.  d. 

The  theory  of  the  process  originally  was  tbai 
it  issued  from  a  superior  power  or  autboritj  to 
an  inferior  one,  and  not  otherwise. 

All  jurisdiction  implies  superiority  of  power. 

1  61.  Com.  242;  Mauran  v.  Smith,  8  R  I 
192,  5  Am.  Rep.  504. 

The  provisions  of  the  Constitution  relaiiof 
to  the  office  of  ffovemor  indicate  condusivelf 
that  he  was  to  be  dealt  with  }ay  his  equals  ia 
the  other  departments,  and  show  that  the  Ue- 
islature  could  not  have  intended  to  subject  ^ 
title  to  inquiry  by  a  judge  of  the  superior 
court. 

See  Baxter  v.  Brooks,  29  Ark.  179;  StaU  ▼. 
Marlow,  15  Ohio  St.  114;  People  t.  Oooiiint. 
22  Mich.  497;  StaU  v.  Harmon,  81  Ohio  St 
250;  CoUin  v.  Knobloek,  25  La.  A^nn.  268:  B^ 
ers  V.  Johns,  42  Tex.  889;  Batman  v.  Meg99S** 
1  Met.  (Ey.)  588;  StaU  v.  Mawi.  77  Ma  19: 
State  V.  Baxter,  28  Ark.  129;  Oojf  y.  Wils^m.  % 
L.  R.  A.  83,  82  W.  Va.  398;  Oarr  ▼.  Wa»M,  I 
L.  R.  A.  64,  82  W.  Va.  419;  RoberUom  v.  Slak, 
7  West.  Rep.  481,  109  Ind.  81. 

The  position  which  we  take  is  fuither 
strengthened  by  the  numerous  dectskns  of 
the  highest  courts  of.  many  of  the  Stateew  thit 
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mandamus  does  not  lie  to  compel  the  governor 
to  perform  his  duties. 

See  High,  Extr.  Legal  Rem.  §§  119,  124; 
Hawkins  v.  Qovernor,  1  Ark.  571,  81  Am.  Dee. 
848;  SlaUY.  Warmovth,  22  La.  Ann.  1.  2  Am. 
Rep.  712;  State  v.  Governor,  89  Mo.  888,  899; 
Be  Dennett,  82  Me.  508,  54  Am.  Dec.  602;  State 
V.  Governor,  25  N.  J.  L.  331 ;  Mauran  v.  Smithy 
8  R.  L  192,  5  Am.  Rep.  564;  People  v.  BieseU, 
19  111.  229,  68  Am.  Dec.  591;  People  v.  Tales, 
40  111.  126;  People  v.  Governor,  29  Mich.  820, 
18  Am.  Rep.  89.  See  also  Wood,  Mandamus, 
pp.  8^-88. 

The  jurisdiction  of  the  General  Assembly  is 
full,  final,  complete,  and  exclusive,  and  no 
jadicial  process  Yf\\\  lie  to  test  or  determine  a 
title  to  the  governorship  of  Connecticut. 
Const,  art.  4,  ^  2. 

The  Constitution  provides  that  the  governor 
shall  hold  his  office  for  a  fixed  term,  and  until 
his  successor  be  duly  qualified. 

Const,  art.  4,  g  1;  Const.  Amend,  art.  27, 
§2. 

In  the  beginniofr  the  power  over  this  matter 
was  in  the  Legislature,  for  the  Legislature 
was  practically  supreme  from  the  Charter  of 
Charles  to  the  Constitution  of  1818. 
1  Swift's  System,  p.  72. 
The  Constitution  of  this  State  is  a  limitation 
of  powers  already  existing. 

Pratt  V.  Allen,  18  Conn.  125.  See  Starr  v. 
Pense,  8  Conn.  547. 

NotbiDg  should  be  regarded  as  prohibited, 
which  is  not  so  either  expressly  or  by  fair  and 
reasonable  implication. 
Lowrey  v.  Gridley,  80  Conn.  458. 
It  will  hardly  be  contended  that  the  Consti- 
tution anywhere  expressly  prohibits  the  Legis- 
lature to  fully  examine  the  proceedings  at 
general  elections  and  declare  the  results  in 
accordance  with  such  examination,  and  there 
is  nothing  which  so  prohibits  it  by  fair  and 
reasonable  implication. 

See  Const,  art.  6,  g  6,  art.  4,  §  2,  art.  8,  §  6. 
It  is  not  an  answer  to  say  that  an  examination 
conducted  on  the  piinciples  we  have  indicated 
is  an  exercifw  of  judicial  functions,  and  as 
such  prohibited,  for  it  is  long  past  argument 
in  this  court  that  the  Qeneral  Assembly  can 
and  does  exercise  judicial  functions. 
Wheeler's  App.  45  Conn.  806. 
While  it  is  true,  doubtless,  that  this  power 
baa  some  of  the  elements  of  a  judicial  character, 
it  is  essentially  a  political  power,  and  with  the 
exercise  of  its  political  power  by  the  Legislature 
the  courts  cannot  legally  interfere. 

Rogers  v.  Johns,  42  Tex.  889;  Collin  v. 
Knoblock,  25  La.  Ann.  268;  Stale  v.  Harmon, 
81  Ohio  St.  250;  People  v.  La  Salle  County 
/^prs.  100  111.  495;  Gofv,  Wilson,  8  L.  R.  A. 

63,  82  W.  Va.  408;  Carr  v.  Wilson,  8  L.  R.  A. 

64.  82  W.  Va.  426;  Luther  v.  Borden,  48  U.  8. 
7  How.  1,  12  L.  ed.  581;  Georgia  v.  Stanton,  78 
U.  8.  6  Wall.  50,  18  L.  ed.  721,  and  cases  there 
cited. 

The  claim  of  Mr.  Morris  to  the  office  of 
governor  stands  solely  upon  the  evidence  of 
returns  of  the  votes  counted  and  not  returns 
of  the  votes  given.  Bv  the  evidence  of  these 
unconstitutional  and  defective  returns  he  had 
t^wenty-six  majorltv  of  all  the  votes  cast. 

Whenever  and  nowever  It  is  apparent  that 
returns  are  unreliable  tbeir  value  as  evidence 
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is  gone,  and  other  evidence  may  and  must  be 
resorted  to. 

McCrary.  Elections.  8d  ed.  g§  540-544,  and 
authorities  there  cited;  High,  Extr.  Legal  Rem. 
§  688,  and  authorities  there  cited;  Paine,  Elec- 
tions, ^  596  et  seq.,  and  cases  there  cited; 
Cooley,  Const.  Lim.  6th  ed.  chap.  17.  pp.  788, 
789. 

The  limitation  of  this  power  of  examination 
is  the  ascertained  will  of  the  qualified  electors 
of  the  State  legally  expressed,  and  it  has  no 
other  limitation. 

On  two  occasions  the  Gleneral  Assembly  has 
exercised  this  power  without  Question  and 
without  interference:  (1)  in  Jewells  Case,  1871; 
(2)  in  Waller's  Case,  1»78. 

This  power  of  examination  which  the  Gen- 
eral Assembly  has  exercised,  it  has  never  ab- 
dicated and  can  never  abdicate;  it  has  never 
delegated  it  to  any  other  tribunal  and  it  cannot 
delegate  it. 

Brotcn  v.  O^Connell,  86  Conn.  447. 

That  the  General  Assembly  possesses  the 
power  for  which  we  contend  is  not  only  evi- 
denced by  the  fact  that  the  Constitution  re- 
quires it.  and  it  alone,  to  find  out  who  is 
legally  chosen,  but  it  is  conclusively  established 
by  the  consideration  that  the  Constitution  has 
invested  it  with  the  sole  power  of  declaring 
who  is  chosen  governor,  and  by  the  further 
consideration  that  no  man  can  be  governor 
until  he  is  so  declared. 

GoffY.  Wilson,  8L.  R  A.  68,  82  W.  Va,  898; 
Carr  v.  Wilson,  8  L.  R.  A.  64,  32  W.  Va.  419; 
McCrary.  Elections,  §§  215,  274;  People  v. 
North,  72  N.  Y.  124;  People  v.  Crissey,  91  N. 
Y.  616. 

If  the  tenure  of  an  office  be  fixed  for  a 
prescribed  term,  and  until  a  successor  shall  be 
elected  or  appointed  and  qualified,  neither  a 
resignation,  nor  the  expiration  of  the  term, 
nor  the  election  or  appointment  of  a  successor 
will  vacate  the  office  or  impair  the  power  of 
the  incumbent  until  the  successor  is  duly  qual- 
ified. 

Paine,  Elections,  §  199.  See  also  People  v. 
Bamett  Twp.  Suprs.  100  111.  886;  Badger  v. 
United  States,  98  U.  S.  599.  28  L.  ed.  991; 
People  V.  MeKinney,  52  N.  Y.  874;  SlaU  v. 
Jnrreit,  17  Md.  809-324;  State  v.  Seay,  64  Mo. 
89-105.  27  Am.  Rep.  206;  People  v.  Lord,  9 
Mich.  227;  Com,  v.  Tfanley,  9  Pa.  518,  517. 

It  is  said  that  the  Constitution  contemplates 
a  declaration  upon  the  first  day  of  the  session, 
and,  if  there  is  no  maiority  candidate,  then  a 
choice  by  the  Assembly  upon  the  second  day 
of  the  session. 

We  submit  that  this  assignment  of  dates  is 
but  a  direction. 

hx  parte  Heath,  8  Hill,  42;  People  v.  AUen, 
6  Wend.  486,  and  cases  there  cited;  Colt  v. 
Eves,  12  Conn.  248,  258,  255,  and  cases  cited; 
McCrary,  Elections,  2d  ed.  g  88,  p.  107. 

Andrenrsy  Ch.  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  information  in  the  nature  of  a  quo 
warranto.    It  alleges  that  the  respondent,  since 

the day  of  January  last,  has  used  and 

exercised  the  office  of  governor  of  this  State, 
and  threatens  and  intends  to  continue  to  use 
said  office,  its  dignities,  liberties,  and  fran- 
chises, and  prays  that  he  may  be  required  to 
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sbow  by  Yfhtii  warrant  he'  claims  to  use  and 
exercise  said  office.  The  respondent  demurred 
to  the  information.  The  superior  court  made 
a  finding  of  certain  facts  other  than  such  as  are 
set  forth  in  the  information,  which  includes  the 
senate  house  journals,  to  which  the  parties 
agreed  and  reserved  the  case  for  the  advice  of 
this  court.  The  questions  reserved  are  attended 
with  serious  difficulties.  These,  as  well  as  the 
novelty  of  the  circumstances  recited  in  the  in- 
fcrmation,  the  condition  of  legislation  as  ap- 
plicable to  those  circumstances,  the  public  in- 
terests involved,  and  the  delicacv  which  the 
court  cannot  but  feel  lest  it  be  thought  to  in- 
fringe upon  the  authority  belonging  to  the 
other  co-ordinate  branches  of  the  government, 
have  led  us  to  hold  the  case  under  deliberation 
for  a  somewhat  longer  time  than  is  usual,  and 
require  a  careful  exposition  of  the  principles 
upon  which  the  advice  to  be  given  is  founaed. 
The  case  was  argued  at  the  bar  with  great  force 
and  ability.  The  view  taken  by  the  courts  de- 
parts considerably^,  in  form,  from  the  claims 
made  by  either  side  in  their  briefs.  It  is  be- 
lieved, however,  that  in  essential  principles 
there  will  be  found  no  real  difference  between 
counsel  and  the  court.  The  case  finds  that  the 
respondent,  Morgan  G.  Bulkelev,  was  legally 
elected  governor  by  the  Qeneral  Assembly  on 
the  10th  day  of  January,  1880  (there  having 
been  no  election  bv  the  people),  and  entered  at 
once  upon  the  duties  of  that  office.  The  term 
for  which  he  was  elected  was  till  the  Wednes- 
day foUowinjc  the  first  Monday  of  January, 
1891,  and  until  his  successor  was  duly  qualified. 
If,  then,  no  successor  to  him  has  been  chosen, 
or,  being  chosen,  has  not  become  duly  quali- 
fied, the  respondent  still  holds  the  office  of 
governor.  He  holds  that  office  since  the  said 
Wednesday  in  January,  1801,  by  the  same 
warrant  that  he  held  it  prior  to  that  date,  and 
continues  to  be  the  de  jure  governor  of  the 
State.  It  is  admitted  that  no  person  has  been 
chosen  to  be  the  successor  of  the  respondent, 
unless  the  facts  set  forth  in  the  case  show  that 
the  relator  has  been  so  chosen;  and  there  is  no 
claim  but  that,  if  so  chosen,  he  is  duly  quali- 
fied. The  inquiry,  then,  is.  Has  the  relator 
been  chosen  governor  according  to  the  Consti- 
tution and  the  Laws?  The  election  of  a  gov- 
ernor is  the  selection  of  some  person  to  fill  that 
office.  The  selection  must  be  of  one  who  pos- 
sesses the  required  qualifications,  and  must  be 
made  by  those  who  possess  the  right  to  vote, 
and  at  a  time,  place,  and  in  the  manner  pre- 
scribed by  law.  The  election  of  state  officers 
in  this  State  is  a  process.  It  includes  the  pre- 
liminary registration  by  which  those  persons 
who  have  the  right  to  vote  are  determined;  the 
time  when,  the  place  where,  and  the  manner 
in  which  the  votes  are  to  be  given  in;  and  also 
tlie  manner  in  which  the  votes  are  to  be 
counted  and  the  result  made  known.  Each  of 
these  steps  must  be  taken  in  pursuance  of  the 
law  existing  at  the  time  the  election  is  had. 
That  part  of  the  election  process  which  con- 
sists of  the  exercise  by  the  voters  of  their 
choice  is  wholly  performed  by  the  electors 
themselves  in  the  electors'  meetings.  That 
part  of  it  is  often  spoken  of  as  the  election. 
But  it  is  not  the  whole  of  the  election.  The 
declaration  of  the  result  is  an  indispensable 
adjunct  to  that  choice,  because  the  declaration 

14  L.  R.  A. 


furnishes  the  only  authentic  evidence  of  what 
the  choice  is. 

The  right  to  choose  any  state  officer,  unless 
the  result  of  the  choice  can  be  published  in 
some  way  so  as  to  be  obligatory  on  the  whole 
State,  would  be  no  better  than  a  mockerr;  it 
would  be  to  give  the  form  of  a  choice  witliout 
the  reality.  The  declaration  is  the  only  evi- 
dence by  which  the  person  elected  can  know 
that  he  is  entitled  to  the  office,  or  the  previous 
incumbent  know  that  his  term  has  expired. 
The  courts  can  take  judicial  notice  of  the  fact 
of  an  election,  but  never  of  the  result  of  an 
election,  or  of  who  is  elected,  until  some  declar- 
ation is  made.  The  declaration  is  the  only  evi- 
dence by  which  the  other  departments  of  the 
fovemment  and  the  citizens  generally  can 
now  whom  to  respect  as  such  officer.  And, 
in  order  that  a  declaration  shall  be  made  of  the 
result  of  an  election  for  governor  in  a  way  to 
be  obligatory  upon  everybody,  the  Constitu- 
tion has  fixed  the  time  and  manner  in  which 
the  Qeneral  Assembly  shall  make  that  declara- 
tion. [Article  4,  §  2.]  Unless  the  declaration 
is  made  in  the  way  so  provided,  the  process  of 
the  election  is  not  complete.  No  other  author- 
ity than  the  Qeneral  Assembly  is  empowered 
to  make  such  declaration.  It  is  found  in  the 
case  that  there  had  been  no  declaration  by  the 
General  Assembly  that  the  relator  had  been 
elected  governor,  and  it  is  not  claimed  that 
there  has  been  any  equivalent  act  by  any  other 
authority.  It  follows  that  the  relator—what- 
ever  any  future  inquiry  may  show— cannot 
now  be  said  to  have  oeen  elected  to  the  office 
of  governor;  and  that  the  respondent  remains 
the  dejure  as  well  as  the  de  facto  governor  of 
the  State.  It  is  therefore  the  duty  of  all  citi- 
zens, of  the  courts,  of  all  departments  of  the 
state  government,  and  of  both  Houses  of  the 
General  Assembly  to  respect  and  obey  him  ac- 
cordingly. 

This,  however,  is  far  from  deciding  the  real 
question  that  is  reserved  for  consideration. 
The  real  question  is  this:  The  relator  claims 
to  have  received  a  majority  of  aU  the  legal 
votes  cast  for  governor  at  the  electors'  meetings 
held  on  the  4th  day  of  November,  1800,  and 
that  he  is  entitled  to  be  declared  elected  to  that 
office.  Is  there  any  way  known  to  the  law  by 
which  he  can  now'  establish  the  fact  of  such 
majority,  and  secure  hia  right  to  the  office? 
In  considering  this  question,  the  attention  of 
the  court  has  been  fixed  on  a  subordinate  one: 
Is  the  present  General  Assembly  without  the 
power  to  make  any  declaration  as  to  the  elec- 
tion of  a  governor?  It  is  conceived  that  the 
present  Amembly  may  be  without  such  power, 
either  because  it  has  become  impossible  for  it 
to  do  so  by  reason  of  the  attitude  of  the  two 
Houses  towards  each  other  on  that  matter,  so 
that  as  to  such  a  declaration  the  Assembly  is  in 
the  same  comlition  that  it  would  be  if  an  ad- 
journment without  day  had  been  taken,  or  be- 
cause the  time  within  which  the  General  As- 
sembly may  declare  a  governor  to  be  elected  is 
limited  by  the  Constitution,  and  that  limit  is 
passed  as  to  the  present  Assembly.  And.  if 
the  General  Assembly  is  without  the  power  to 
make  such  a  declaration,  may  the  superior 
court  make  an  investigation,  and,  on  finding 
that  the  relator  did  in  fact  receive  a  majority 
of  all  the  legal  votes  cast  for  governor,  give 
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him  a  title  to  tbat  office?  Tbe  grounds  upon 
which  the  power  of  the  Assembly  to  make  any 
declaration  respecting  the  election  of  a  ^v- 
ernor  are  supposed  to  oe  lost,  will  be  examined 
separately,  although  at  the  risk  of  some  little 
repetition. 

That  part  of  the  Constitution  which  must 
be  kept  in  mind  is  section  3,  art  4:  "At  the 
meetings  of  the  electors  in  the  respective  towns 
in  the  month  of  April  [now  November]  imme- 
diately after  the  dection  of  senators,  the  pre- 
siding officers  shall  call  upon  tbe  electors  to 
bring  in  their  ballots  for  him  whom  they  would 
elect  to  be  governor,  with  his  name  fairly  writ^ 
ten.  When  such  ballots  shall  have  been  re- 
ceived and  counted  in  the  presence  of  the  elect- 
ors, duplicate  lists  of  the  persons  voted  for 
and  of  the  number  of  votes  given  for  each 
shall  be  made  and  certified  by  the  presiding  of- 
ficer, one  of  which  lists  shall  be  deposited  in 
the  office  of  the  town-clerk  wiUiin  three  days, 
and  the  other  within  ten  days,  after  said  elec- 
tion shall  be  transmitted  to  the  secretary,  or  to 
the  sherifF  of  the  county  in  which  such  elec- 
tion shall  have  been  held.  The  sheriff  receiv- 
ing said  votes  shall  deliver  or  cause  them  to  be 
delivered  to  the  secretary  within  fifteen  days 
next  after  said  election.  The  votes  so  returned 
shall  be  counted  by  the  treasurer,  secretary, 
and  comptroller  within  the  month  of  April 
■  [now  November.!  A  fair  list  of  the  persons  and 
of  the  number  of  votes  given  for  each,  together 
with  the  returns  of  the  presiding  officers,  shall 
be  by  the  treasiurer,  secretary,  and  comptroller 
made  and  laid  before  the  General  Assembly, 
then  next  to  be  holden,  on  the  first  day  of  tbe 
session  thereof.  And  said  Assembly  shall, 
after  examination  of  tbe  same,  declare  the  per- 
son whom  they  shall  find  to  be  legally  chosen, 
and  give  him  notice  accordingly.  If  no  person 
shall  have  a  majority  of  the  whole  number  of 
said  votes,  or  if  two  or  more  shall  have  an 
equal  and  the  greatest  number  of  said  votes, 
then  said  Assembly,  on  the  second  day  of  their 
session,  by  Joint  ballot  of  both  Houses,  shall 
proceed,  without  debate,  to  choose  a  governor 
from  a  list  of  the  names  of  tbe  two  persons 
having  the  greatest  number  of  votes,  or  of  the 
names  of  the  persons  having  an  equal  and 
highest  number  of  votes,  so  returned  as  afore- 
said. The  General  Assembly  shall  by  law  pre- 
scribe the  manner  in  which  all  questions  con- 
cerning the  election  of  governor  or  lieutenant 
governor  shall  be  determined." 

It  is  undoubtedly  true  that  the  Constitution 
contemplates  tbat  the  declaration  of  the  elec- 
tion of  a  governor,  and,  perhaps,  of  all  the 
state  officer?,  shall  be  made  in  all  cases  by  tbe 
General  Assembly,  and  that  the  declaration, 
when  made  in  accordance  with  the  provisions 
of  the  Constitution,  shall  be  final  and  conclu- 
sive. The  declaration  is  that  the  person  de- 
clared is  legally  elected  governor.  When  the 
people,  speaking  in  their  sovereign  capacity  by 
the  Constitution,  appoint  a  single  tribunal  to 
ascertain  and  declare  a  certain  result,  and  tbat 
tribunal  does  so  ascertain  and  declare,  there  is 
no  other  authority  that  can  interfere  with  or 
revise  such  declaration  and  change  the  result. 
The  declaration  of  tbe  result  of  an  election  is 
to  be  made  by  the  General  Assembly,  and  must 
be  made  by  both  Houses  acting  Jointly  or  con- 
currently.   A  declaration  by  one  House  with- 
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out  the  other  would  have  no  effect.  The  Con- 
stitution, by  its  own  terms,  provides  no  evi- 
dence of  the  election  of  a  governor  from  the 
examination  of  which  Uie  General  Assembly  is 
to  make  the  finding  and  declaration  excepttbe 
fair  list  prepared  oy  the  treasurer,  secretary, 
and  comptroller,  and  the  returns  of  the  presid- 
ing officers.  In  tbe  absence  of  all  legislation 
on  the  subject,  and  in  all  ordinary  cases,  the 
intent  of  the  Constitution  would  seem  to  be 
that  the  General  Assembly  should  declare  tbat 
result  of  the  election  which  is  shown  by  the 
fair  list  and  those  returns.  The  Constitution 
commands  the  General  Assembly  to  prescribe 
by  law  the  manner  in  which  all  questions  con- 
cerning the  election  of  governor  and  lieutenant 
governor  should  be  determined.  If  there  al- 
ready has  or  hereafter  there  shall  be  legislation 
pursuant  to  tbat  command,  and  other  evidence 
thereby  made  admissible,  the  intent  of  tbe  Con- 
stitution seems  to  be  equally  clear  that  the 
Genera]  Assembly  shall  also  examine  tbat  evi- 
dence in  making  its  finding  and  declaration  as 
to  tbe  result  of  an  election. 

The  word  **return"  is  a  word  known  in  the 
law,  and  bad  tbe  same  meaning  seventy  years 
ago  that  it  has  now.  8  Bl.  Com.  278.  When 
a  command  has  been  issued  from  some  superior 
authority  to  an  officer,  the  "return"  is  the  offi- 
cial statement  by  the  officer  of  what  he  has 
done  in  obedience  to  the  command,  or  why  be 
has  done  nothing.  Whatever  thing  the  supe- 
rior authority  may  require  the  officer  to  do,  of 
tbe  doing  of  tbat  thing  it  may  require  him  to 
make  return.  The  return  made  b^  the  presid- 
ing officer  of  an  electors'  meeting  is  his  official 
statement  of  what  was  done  at  that  meeting. 
If  the  General  Assembly  can  require  of  the 
presiding  officers  no  return  of  tnings  other 
than  such  as  were  required  by  the  Constitution 
itself,  then  it  must  follow  that  the  General 
Assembly  can  require  the  presiding  officer  to 
do  no  other  thing  than  such  as  he  was  required 
to  do  at  the  time  the  Constitution  was  adopted. 
If  this  is  so,  then  every  election  law  that  has 
been  passed  since  that  time  is  unconstitutional, 
for  there  has  been  hardly  one  of  them  that  has 
not  in  some  way  changed  tbe  method  of  the 
choice,  or  the  duties,  or  the  power  of  the  pre- 
siding officers.  A  construction  so  narrow  and 
literal  as  this  cannot  be  successfully  main- 
tained. 

Section  289  of  the  General  Statutes  repeats 
the  duties  required  by  the  Constitution  to  be 
performed  by  the  presiding  officer  of  the  elect- 
ors' meetings,  and  adds  certain  others,  as  fol- 
lows: **The  presiding  officer  of  each  electors' 
meeting  in  every  town  .  .  .  shall  make 
out  triplicate  lists  of  the  votes  riven  in  their 
respective  towns  for  each  of  the  following  offi- 
cers, viz.,  governor,  lieutenant  governor,  treas- 
urer, secretary,  comptroller,  senator,  Judge  of 
probate,  shenff,  and  representatives  in  Con- 
gress. .  .  .  two  of  which  lists  he  shall 
seal  and  deposit  in  the  post-office  in  said  town, 
tbe  postage  being  paid  thereon,  directed  to  the 
secretary  of  the  state  at  Hartford,  one  vrithin 
two  days,  tbe  other  within  not  less  than  five 
nor  more  than  ten  days  after  said  meeting,  and 
the  third  he  shall  deliver  to  the  town  clerk  of 
said  town  within  two  days  after  said  meeting." 
Section  240  of  the  Statutes  is:  "The  presiding 
officers  shall,  with  the  certificates  upon  the 
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result  of  the  electors'  meetings  which  he  is  re- 
quired to  send  by  mail  to  the  secretary  of  the 
State,  send  to  the  secretary  his  certificaie  of  the 
whole  number  of  names  on  the  registry  lists, 
the  whole  number  checked  as  having  voted  at 
such  election,  the  whole  number  of  names  not 
checked,  the  number  of  ballots  found  in  each 
box,  viz.,  'general'  and  *  representative, '  and 
the  number  of  ballots  in  each  box  not  counted 
as  in  the  wrong  box,  and  the  numtier  not 
counted  for  being  double,  and  the  number  re- 
jected for  other  causes,  which  other  causes 
shall  be  stated  speciflcally  in  the  certificate. 
The  secretary  shall  enter  said  returns  in  tabu- 
lar form  in  books  kept  by  him  for  that  purpose, 
and  present  a  printed  report  of  the  same  to  the 
General  Assembly  at  its  next  session."  These 
sections  are  thought  to  have  been  enacted  in 
obedience  to  the  commands  of  the  Ck)nstitu- 
tion. 

It  appears  from  the  information  that  certi6- 
cates  conformable  to  the  requirements  of  both 
these  sections  were  sent  the  General  Assembly, 
and  were  laid  before  it  on  the  first  day  of  the 
session ;  that  the  Senate  has  examined  the  fair 
lists  made  by  the  treasurer,  secretary,  and 
comptroller,  and  the  certificates  sent  by  the 
presiding  officers  from  all  the  towns,  so  far  as 
they  fall  within  the  requirements  of  section  239 
of  the  Statutes,  and  has  declared  those  persons 
to  be  elected  to  the  several  offices  who  appear 
to  be  elected  by  that  examination;  but  that 
the  Senate  has  refused  to  examine  said  cer- 
tificates so  far  as  they  are  required  by  section 
24<)  of  the  Statutes,  and  declares  that  it  has 
no  constitutional  power  so  to  do;  indeed,  de- 
clares that  it  is  forbidden  by  the  Constitution 
to  do  it.  The  House  of  Kepreseotatives,  on 
the  other  hand,  has  examined  said  certificates, 
— as  well  that  part  which  is  required  by  section 
240  as  that  part  required  by  section  299,— and 
declares  that  it  is  unable  to  find  that  the  relat- 
or is  elected  governor,  or  that  any  other  of 
the  officers  named  therein,  except  the  comp- 
troller, is  elected.  The  fourth  section  of  a 
resolution  of  the  House  is  "that  the  House  wUl 
take  no  action  declaratory  of  the  result  of  the 
late  election  for  state  officers  until  the  Senate 
shall  have  taken  action  in  the  matter  of  an  ex- 
amination of  all  the  returns  from  the  presiding 
officers,  including  those  made  under  section 
240  of  the  Revised  Statutes  of  1888  by  a  joint 
select  committee  on  canvass  of  votes." 

The  attitude  of  the  two  Houses  of  the  Assem- 
bly is  that  of  complete  and  total  opposition,  on 
tbe  one  side  the  Senate  declaring  that  it  is  for- 
bidden by  the  Constitution  to  examine  the  cer- 
tificates made  under  section  240,  and  on  the 
otber  side  the  House  declaring  that  it  will  take 
no  action  till  the  Senate  shall  have  recognized 
those  certificates.  Their  positions  seem  to  be 
wholly  irreconcilable.     The   unpleasant  sug- 

festion  contained  in  the  briefs  that  either 
[ouse  of  the  Assemblv  is  acting  from  partisan 
motives  can  find  no  place  in  the  mind  of  this 
court.  Every  presumption  is  that  the  Legisla- 
ture is  solicitous  to  obey  the  Constitution  in  its 
true  spirit,  and  that  neither  House  will  inten- 
tionally violate  it.  So  when  each  House  has 
spread  upon  its  journal  a  conclusion  radically 
antagonistic  to  tbe  conclusion  of  the  otber  up- 
on the  same  subject,  it  can  only  be  regarded  as 
an  announcement  that  they  are  unable  to  agree,  j 
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In  the  process  of  the  election  of  goTemor.  tbe 
Constitution  intended  that  the  General  Assem- 
bly should  perform  the  closing  part.  That  the 
present  General  Assembly  seems  to  be  unabte 
to  perform  that  part  in  respect  to  the  last  elec- 
tion this  court  is  compelled  reluctantly  to  ad- 
mit. But  as  the  Assembly  has  not  adjourned, 
and  as  it  is  possible  for  either  or  both  tbe 
Houses  to  recede  from  the  position  it  has 
taken,  the  court  is  not  now  prepared  to  hold 
that  it  has  lost  the  power  on  this  ground  from 
acting  further  in  the  matter  of  the  declaration 
of  the  election  of  a  governor.  Prior  to  the 
adoption  of  tbe  Constitution  under  the  opera- 
tion of  the  cbarter  of  1662,  the  General  As- 
sembly possessed  all  the  power,  legislative, 
executive,  and  judicial,  which  it  is  possible  for 
any  civilized  government  to  possess.  As  ex- 
pressed at  the  time,  it  was  king  and  parlia- 
ment. Its  acts  and  decrees  bound  the  people 
as  fully  as  though  every  person  was  present 
within  the  four  walls  where  its  deliberations 
were  carried  on,  and  had  expressly  consented 
to  them.  Such  power  could  hardly  fail  at 
times  to  operate  harshly.  Many  motives  may 
have  contributed  to  the  formation  and  adop- 
tion of  the  Constitution,  but  they  all  centered 
in,  or  rather  sprang  out  of,  the  one  idea  to 
limit  the  power  of  tbe  General  Assembly.  Tbe 
Constitution  of  this  State  is  such  a  limitation, 
in  all  cases  covered  by  its  provisions,  leaving 
the  power  of  the  Assembly  unimpaired  in  other 
respects.  Whatever  limitation  theie  is  upon 
the  AiMembly  in  respect  to  the  time  within 
which  it  must  make  the  declaration  of  the 
election  of  governor  is  to  be  found  in  the  lan- 
guage of  the  Constitution  above  quoted.  That 
language  is  to  be  read,  in  order  to  get  its  true 
meaning,  in  the  lii^ht  of  the  conditions  and 
circumstances  existmff  at  the  time  the  Consti- 
tution was  formed.  Up  to  that  time  the  gov- 
ernor had  in  all  cases  been  elected  or  declared 
to  be  elected  by  the  General  Assembly  on  the 
first  day  of  its  session.  The  sessions  were 
then  short,  rarely  exceeding  ten  days.  There 
was  no  reason  then  apparent  why  the  sessions 
should  become  longer.  Under  the  Constitu- 
tion tbere  was  necessity  to  have  a  governor  at 
the  very  beginning  of  the  session,  in  order  that 
he  might  approve  the  Act  of  the  Assembly  and 
the  business  of  legislation  go  on.  And  so  the 
instrument  provided  that  the  fair  list  made  by 
the  treasurer,  secretary,  and  comptroller,  to- 
gether with  the  returns  of  the  presiding  officers, 
should  be  laid  before  the  General  Assembly  on 
the  first  day  of  its  session  holden  next  after  the 
electors'  meetings,  and  that  tbe  Assembly 
should  examine  tlie  saifie,  find  who,  if  anyone, 
was  elected,  and  make  the  declaration  accord- 
ingly. Immediately  following,  it  provides 
that  the  Assembly,  on  the  second  day  of  the 
session,  shall,  in  case  no  person  has  a  majority 
of  the  whole  number  of  said  votes,  proceed  to 
elect  a  governor.  Here  the  time  is  fixed  by 
affirmative  words,  "the  second  day."  Affirm- 
ative words  are  often  in  their  operation  nega- 
tive of  other  things  than  those  affirmed.  Thus 
a  statute  which  provides  that  a  thing  shall  be 
done  in  a  certain  way  carries  with  it  an  implied 
prohibition  against  doing  that  thing  in  any 
other  way.  An  enumeration  of  powers  in  a 
statute  is  uniformly  held  to  forbid  the  things 
not  enumerated.     When  Congress   gave  the 
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•Sapreme  Court  of  the  United  States  appellate 
Jurisdiction  in  oertain  specific  cases,  it  was 
held  lo  forbid  that  court  from  exercising  ap- 
pellate powers  in  all  other  cases  than  those  spec- 
ified. When  national  banks  were  empowered 
to  make  loans  on  personal  security,  it  was 
holden  that  such  a  bank  could  not  make  loans 
•on  the  security  of  a  mortgage  on  real  estate. 

In  an  instrument  which  is  a  limitation  of 
power,  this  rule  of  interpretation  applies  with 
more  force  than  in  a  statute  that  confers  power. 
To  what  end  did  the  Constitution  command 
the  General  Assembly  to  proceed  to  elect  a 
;governor  on  the  second  day  of  its  session,  if, 
notwithstanding  such  command,  the  Assembly 
is  at  liberty  to  proceed  to  elect  any  other  day? 
If  the  command  to  proceed  to  elect  on  the 
-second  day  is  not  prohibition  to  elect  on  any 
other  day  of  the  session,  then  the  command 
has  no  force,  and  the  instrument  which  was 
intended  to  be  a  limitation  of  power,  in  one  of 
its  most  important  particulars,  fails  to  be  a 
limitation  at  all.  When  the  ConsUtution  com- 
mands a  certain  course  to  be  pursued,  that 
•course  must  be  pursued  strictly.  It  is  not  a 
proceeding  which  may  be  varied  for  another 
•deemed  to  be  equally  eligible,  except  bv  disre- 
garding the  Constitution  itself.  And  when 
the  Constitution  directs  the  G^eneral  Assembly 
to  proceed  to  choose  a  governor  on  the  second 
•day  of  its  session,  it,  .in  effect,  forbids  any 
•choice  of  a  governor  by  the  Assembly  at  any 
later  day  of  the  session.  But  the  Assembly 
can  never  proceed  to  the  choice  of  a  governor 
unless  there  has  been  a  previous  determination 
that  no  person  has  a  majority  of  all  the  votes. 
The  power  of  the  Assembly  to  choose  a  gov- 
•ernor  depends  upon  a  previous  examination, 
finding,  and  declaration  that  no  person  has  re- 
•ceived  such  majority.  And  as  this  finding  and 
-declaration  must  precede  the  right  of  the  ^s- 
«embly  to  choose  the  governor,  it  cannot  be 
later  than  the  second  day  of  the  session.  The 
•Constitution  provides  that  the  fair  list  made  by 
the  treasurer,  secretary,  and  comptroller,  and 
the  returns  from  the  presiding  officers,  shall  be 
laid  before  the  General  Assembly  on  the  first 
<lay  of  its  session,  and  that  said  ARsembly  shall, 
:after  an  examination  of  the  same,  find  and  de- 
•clare.  When  examine,  and  when  declare?  It 
would  seem  that  it  must  be  done  at  ouce,  and 
that  the  direction  so  to  do  is  included  in  the 
Tery  words  used.  It  is  obvious  that  the  decla- 
ration of  tbe  result  cannot  be  delayed  so  long 
as  to  prevent  the  Assembly,  in  case  no  person 
is  chosen,  from  proceeding  on  the  second  day 
to  choose  a  governor.  The  power  to  declare 
that  no  one  IS  elected  governor  implies  neces- 
sarily the  power  to  declare  that  someone  is 
•elected.  If  the  former  is  cut  off  by  the  words 
•of  the  Constitution  after  the  second  day  of  the 
session,  the  latter  is  also  cut  off  after  that 
•dav. 

^his  opinion  is  not  now  for  the  first  time  ad- 
vanced. In  1831  there  was  no  choice  by  tbe 
people  of  a  lieutenant  governor.  The  two 
Houses  of  the  General  Assembly  were  unable 
to  unite  in  a  joint  ballot  on  the  second  day  of 
its  session,  and  there  was  no  lieutenant  govern- 
or chosen  that  year.  It  seems  to  have  been 
taken  for  grantea  that  any  choice  at  a  later  day 
would  be  invalid.  In  1871  the  General  Assem- 
'bly,  both  Houses  concurring,  upon  information 
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that  a  fraud  had  been  committed  in  one  of  the 
cities  of  the  State  sufficient  to  change  the  result 
in  the  choice  for  governor  as  it  appeared  by 
the  returns  of  the  presiding  officers,  by  its 
conunittee  investigated  the  matter,  and  found 
that  a  great  fraud  had  been  committed,  and 
thereupon  declared  that  person  to  be  elected 
who  was  found  to  be  nghtfully  elected,  al- 
though it  was  contrary  to  the  result  which  ap- 
pear^  by  the  returns  of  the  presiding  officers. 
The  Assembly  that  year  contained  many  mem- 
bers who  were  lawyers  of  distinction  and  abil- 
ity. It  is  known  tnat  the  opinion  of  almost 
every  other  eminent  lawyer  in  the  i5tate  was 
obtamed ,  and  while  there  was  a  great  difference 
in  their  opinions  as  to  the  power  of  the  Gen- 
eral Assembly  to  make  the  mvestigation,  there 
was  no  difference  in  their  opinions  as  to  the 
time  when  the  result  of  the  investigation,  if 
one  was  made,  must  be  declared,  and  the  re- 
sult in  that  case  was  declared  on  the  second 
day  of  the  session.  In  1883  a  somewhat  simi- 
lar case  happened  in  the  General  Assembly. 
In  each  of  these  cases  the  opinion  prevailed 
that  the  declaration  in  respect  to  the  election 
of  governor  could  not  be  made  so  late  in  the 
session  as  to  prevent  the  Assembly,  in  case 
there  was  no  choice,  from  proceeding  on  the 
second  day  to  choose  a  governor.  So  far  as 
usage  can  be  relied  upon  to  afford  a  correct  in- 
terpretation of  the  Constitution  in  this  partic- 
ular, it  is  uniform  in  one  direction. 

It  may  be  urged  that  the  necessity  resting 
upon  the  General  Assembly  to  examine  the 
fair  lists  and  the  returns  of  the  presiding  offi- 
cers is  inconsistent  with  the  duty  to  make  the 
declaration  so  early  in  the  session.  The  words 
of  tbe  Constitution  on  which  this  argument 
rests  are  found  in  the  section  already  quoted, 
as  follows:  "And  said  Assembly  shall,  after 
examination  of  the  same,  declare  the  person 
whom  they  shall  find  to  be  legally  chosen,  and 
give  him  notice  accordingly. '  An  examina- 
tion may  be  very  general,  or  it  may  be  very 
particnlar.  Whether  it  is  to  be  the  one  or  the 
other  in  a  given  instance  must  be  largely  de- 
termined by  the  purpose  for  which  the  exami- 
nation is  made.  Tbe  examination  which  the 
Assembly  is  directed  to  make  is  for  the  pur- 
pose of  finding  who,  if  anyone,  is  chosen  gov- 
ernor; and  not  only  that,  but  who  is  legally 
chosen.  To  "find,"  in  the  meaning  of  the  law, 
is  to  ascertain  by  judicial  inquiry.  And  the 
command  to  find  and  declare  who  is  legally 
chosen  means  that  the  examination  shall  be 
sufficiently  full  and  careful  to  determine  the 
title,  so  th'at  the  person  declared  to  be  chosen 
shall  have  unimpeachable  title  to  the  office. 
It  is  doubtless  highly  desirable  that  there  should 
be  a  governor  at  the  very  beginning  of  the  ses- 
sion. But  it  is  still  more  desirable  that  there 
shall  be  no  (question  about  the  title  of  the  gov- 
ernor. To  mduct  a  person  into  tbe  office  of 
governor  whose  title  was  open  to  dispute,  and 
who  might  be  adjudged  not  to  have  been  elect- 
ed, would  be  to  invite  discord  and  delay. 
Those  who  are  dissatisfied  with  his  title  would 
refuse  to  go  on  with  legislation,  animosities 
might  be  provoked,  the  public  business  would 
be  neglected,  and  a  condition  of  things  alike 
discreditable  to  the  participants  and  the  State 
would  be  likely  to  be  produced.  Such  a  course 
would  bring  about  the  very  evils  which  the 
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examination  that  the  General  Assembly  is  di- 
lected  to  make  was  intended  to  prevent. 

The  time  and  manner  of  the  performance  by 
the  General  Assembly  of  the  duty  lo  examine 
and  find  must  be  construed  in  connection  with 
the  means  provided,  or  which  may  be  pro- 
vided, for  its  performance  and  as  applicable  to 
that  condition  of  things  which  will  exist  when 
the  General  Assembly  shall  have  prescribed 
suitable  laws  for  its  performance.  That  con- 
dition of  things  which  now  exists  solely  be- 
cause of  the  neglect  of  the  General  Assembly 
to  prescribe  suitable  laws  in  this  respect  can- 
not properly  be  urged  as  a  reason  for  holding 
that  the  General  Assembly  should  have  a  wider 
authority  or  a  longer  time  for  the  examination, 
finding  and  declaration.  The  concluding  sen- 
tence of  that  section  of  the  Constitution  above 
quoted  is  that  '*the  General  Assembly  shall  by 
law  prescribe  the  manner  in  which  aU  ques- 
tions concerning  the  election  of  governor  and 
lieutenant  j^overnor  shall  be  determined."  Bv 
this  direction  the  wisdom  of  the  Assembly  is 
left  unfettered  as  to  the  laws  by  which  it  shall 
prescribe  a  manner  for  the  determination  of 
questions  concerning  the  election  of  a  ^vernor 
and  lieutenant  governor.  It  may  require  other 
and  more  complete  returns  from  the  presiding 
officers  of  the  electors'  meetings  or  from  the 
other  officers  of  the  election,  as  the  registrars, 
counters  and  the  like,  or  it  may  empower  ex- 
isting tribunals  or  create  other  tribunals  to 
hear  and  report  upon  or  decided  all  matters 
and  questions  which  may  arise  at  any  electors' 
meeting  in  any  voting  district,  only  it  would 
seem  to  be  necessary  that  all  such  returns  or 
reports  or  decisions  must  be  laid  before  the 
General  Assembly  on  the  first  day  of  its  session « 
to  the  end  tbaC  it  might  itself  make  the  final 
examination,  finding  and  declaration  as  re- 
quired by  the  Constitution.  When  the  Assem- 
bly shall  have  performed  this  duty,  and  shall 
have  prescribed  adequate  laws  for  the  deter- 
mination of  these  questions,  then  the  examina- 
tion, the  finding  and  the  aeclaration  will  be  a 
matter  of  no  intricacy  or  doubt,  and  can  read- 
ily be  done  on  or  before  the  second  day  of  the 
session. 

It  is  a  high  tribute  to  the  sobriety  and  to  the 
respect  for  law  which  pervades  the  people  of 
this  State  that  for  almost  a  century  no  disputed 
election  has  happened  which  imperatively 
called  on  the  General  Assembly  to  enact  laws 
f  of  the  determination  of  the  questions  that  arise 
in  election  contests.  Such  a  disputed  election 
has  now  come.  It  is  perhaps  not  too  much 
to  hope  that  the  General  Assembly  will  make 
haste  to  put  an  end  to  this  anomalous  condition 
of  our  election  laws.  The  "certificates"  or 
* 'returns,"  for  both  words  are  used,  prescribed 
by  section  ^0  uf  the  Statutes  to  be  sent  to  the 
secretary  by  the  several  presiding  officers,  ap- 
pear to  be  a  compliance  by  the  General  As- 
sembly with  the  direction  of  the  Constitution 
in  this  behalf.  No  argument  can  be  needed 
to  prove  that  what  the  General  Assembly  was 
commanded  by  the  Constitution  to  presdribe  it 
was  its  duty  to  examine.  The  uncertainty  at- 
tending these  certificates  is  that  the  secretary  is 
not  directed  to  lav  them  before  the  Assembly 
on  the  first  day  oi  its  session,  nor  is  it  by  any 
specific  words  made  the  duty  of  the  General 
Assembly  to  examine  them,  or  to  act  on  them 
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if  examined,  and  so  it  is  claimed  that  either 
House  is  at  liberty  to  disregard  them  ifjit 
chooses  to  do  so.  ^'-^t 

This  topic,  and  some  of  the  others  consid- 
ered, have,  perhaps,  received  more  attention 
than  importance  demanded.  Eveiy  occasion 
for  their  application  will  doubtless  be  speedily 
removed  by  further  legislation.  It  has  seemed 
to  some  of  the  members  of  this  court  that  the 
Generid  Assembly  has  no  power  subsequent  to 
the  second  day  of  its  session  to  make  a  decla- 
ration that  any  person  is  elected  governor,  or 
that  no  person  has  received  a  majority  of  all 
the  votes,  and  so  that  no  person  is  elected; and 
that,  therefore,  the  present  Assembly  has  no 
power  to  declare  the  relator  to  be  elected  gov- 
ernor. But  as  this  point  was  not  fully  argued 
at  the  hearing,  and  as  a  decision  upon  it  might 
affect  other  persons  than  those  who  are  parde» 
to  this  proceeding,  the  court  does  not  now  at- 
tempt to  decide  it. 

From  the  facts  spread  out  in  the  information 
it  appears  not  only  that  the  election  proeesa 
has  broken  down  so  that  there  is  a  failure  to 
elect  a  governor,  but  that  all  legislation  baa 
ceased.  Owing  to  the  difference  between  the 
branches  of  the  Assembly,  an  entire  collapse 
in  the  legislative  department  has  ensued. 
Whether  this  condition  has  resulted  from  one 
or  the  other  of  the  causes  we  have  mentioned 
it  is  not  necessary  to  decide.  In  these  circum- 
stances is  it  not  possible  that  the  superior  court 
may  make  an  investigation,  and,  on  finding- 
that  the  relator  received  a  majority  of  all  the 
votes  lawfully  cast  for  governor  on  the  4th 
day  of  November,  1890, — whatever  the  returns 
of  the  presiding  officers  may  show,— establish 
his  title  to  that  office  by  some  judgment  that 
shall  be  legally  equivalent  to  the  declaration 
which  should  have  been  made  by  the  General 
Assembly?  It  must  be  carefully  kept  in  mind 
that  the  courts  have  no  function  to  perform  in 
the  process  of  an  election.  They  disclaim  any 
such  power.  The  superior  court  cannot  make 
the  declaration  which  the  Constitution  says 
shall  be  made  by  the  Assembly.  The  utmost 
that  the  court  can  do  in  a  case  like  this  is,  hj 
some  judgment  which  it  can  lawfully  make,, 
to  supply  an  omission  or  heal  a  defect  In  the 
life  of  a  State  it  may  often  happen  that  an  oc- 
casion arises  calling  for  the  application  of  rem- 
edies which  in  the  ordinary  current  of  affairs 
would  not  have  been  thouglit  to  exist 

Whatever  view  of  the  workings  of  the  Con- 
stitution may  be  taken,  no  one  can  suppose 
that  it  intends  to  afford  opportunities  for  any 
state  officer  to  hold  office  longer  than  the  term 
for  which  he  has  been  specifically  elected.  The 
Constitution  provides  for  regular  biennial  elec- 
tions for  governor.  There  is  a  provision  that 
the  governor  shall  hold  office  until  his  succes- 
sor is  qualified.  This  was  designed  to  cover 
exiizencies  always  supposed  to  be  brief.  Until 
the  present  instance,  it  was  never  imagined 
that  the  practical  operation  of  that  provision 
would  be  to  require  or  permit  any  governor  to 
hold  over  for  a  laree  part  of  a  term  Intended 
for  a  successor.  It  is  only  because  of  a  singu- 
lar omission  on  the  part  of  the  General  Assem- 
bly to  prescribe  suitable  laws  by  which  all 
questions  concerning  the  election  of  governor 
shall  be  determined  that  the  present  instance 
has  been  made  possible.    On  the  4th  day  of 
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Noyember,  1800,  the  voters  of  this  State  ex- 
pressed their  choice  for  him  whom  they  would 
elect  to  be  governor.  Thej  intended  to  choose 
a  ffovemor  to  hold  office  from  the  Wednesday 
foUowingthe  first  Monday  of  January,  1891, 
to  the  corresponding  Wednesday  in  January, 
1898.  The  respondent  was  not  one  of  the 
persons  voted  for.  At  the  same  election  they 
also  chose  members  of  the  (General  Assembly, 
to  whom  they  committed  the  duty  of  ex- 
amining the  results  of  their  choice  for 
governor,  and  declaring  the  person  who 
was  elected,  and  of  choosing  a  governor  in 
case  they  had  made  no  choice  themselves.  By 
the  defects  in  legislation  already  mentioned 
the  will  of  the  people  in  this  respect  has 
failed  to  be  accomplished.  A  very  great  wrong 
is  being  done  to  them.  The  relator  claims  to 
have  received  a  majority  of  all  the  votes  cast 
for  governor  at  said  election.  If  his  claim  is 
correct,  a  great  wrong  is  being  done  to  him. 
He  has  come  into  a  court  seeking  to  establish 
his  right  to  that  office,  and  to  obtain  redress 
for  that  wrong. 

It  might  be  argued  that  it  would  bring  de- 
served obloquy  on  the  jurisprudence  of  this 
State,  if  there  was  no  way  in  which  the  relator 
could  establish  the  right  which  he  claims.  It 
is  of  the  very  essence  of  civil  liberty  Uiat  every 
individual  ihall  have  the  protection  of  the 
laws  whenever  he  receives  an  iniury.  At 
page  28  of  the  third  volume  of  Blackstone's 
Commentaries,  two  cases  are  mentioned  in 
which  remedy  is  aiforded  b^  the  mere  opera- 
tion of  the  law.  ''In  all  other  cases,"  says 
that  author,  "it  is  a  general  and  indisputable 
rule  that  where  there  is  a  leisal  right  there  is  a 
legal  remedy  by  suit  or  action  at  law  when- 
ever the  right  is  invaded."  As  a  general  prop- 
osition, this  rule  is  not  denied.  But  it  is  ur^^ 
that  the  General  Assembly  is  the  exclusive 
tribunal  which  has  cognizance  of  Uie  election 
of  a  governor.  If,  however,  the  General  As- 
sembly refuses  to  act,  or  if  it  be  so  that  the 
General  Assembly  has  jurisdiction  of  the  elec- 
tion of  a  governor  only  in  the  manner  and  at 
the  time  pointed  out  by  the  Constitution,  then 
the  relator  is  remediless,  unless  the  court  may 
intervene.  When  the  time  is  passed  within 
which  the  General  Assembly  may  act,  its  jur- 
isdiction is  gone.  To  hold  that  the  Assembly 
has  such  exclusive  jurisdiction,  and  that  the 
court  in  no  case  cnn  have  the  riirht  to  act, 
would  be  to  afford  an  instance  where  a  flagrant 
wrong  was  without  a  remedy.  That  such  a 
result  might  follow  is  a  powerful  reason  why 
that  construction  ou^t  not  to  be  adopted. 
Blackstone,  at  page  109  of  the  same  volume 
cited  above,  speaking  of  what  injuries  are 
cognizable  by  the  courts  of  the  common  law, 
adds:  *'And  herein  I  shall  for  the  present 
only  remark  that  all  possible  injuries  whatso- 
ever that  do  not  fall  within  the  exclusive  cog- 
nizance of  either  the  ecclesiastical,  military  or 
maritime  tribunals  are  for  that  very  reason 
within  the  cognizance  of  the  common-law 
courts  of  justice;  for  it  is  a  settled  and  invari- 
able principle  in  the  laws  of  England  that 
every  riffht.^when  withheld,  must  have  a  rem- 
edy, and  every  injury  its  proper  redress." 
The  superior  court  of  this  State,  as  a  court  of 
law,  is  a  court  of  general  jurisdiction.  It  has 
jurisdiction  of  all  matters  expressly  committed 
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to  it,  and  of  all  others  cognizable  by  any  court 
of  law  of  which  the  exclusive  jurisdiction  is 
not  given  to  some  other  court.  The  fact  that 
no  other  court  has  exclusive  jurisdiction  in 
any  matter  is  sufficient  to  give  the  superior 
court  jurisdiction  over  that  matter.  A  trial 
by  the  superior  court  of  the  questions  pre- 
sented in  the  information  would  not  be  an  in- 
fringement upon  the  powers  of  the  co-ordinate 
branches  of  the  government.  Not  of  the  leg- 
islative, if  it  has  been  made  to  appear  that  the 
present  Legislature  is  wholly  unable  to  act  in 
the  case.  It  is  no  infringementupou  the  exec- 
utive powers  to  decide  who  is  chosen  governor. 
To  decide  what  person  is  lawfully  elected  to 
any  office  is  a  judidal  process,  and,  where 
there  is  no  tribunal  specially  authorized  to 
make  such  decision,  the  courts  musl  decide. 
And  the  courts  always  have  jurisdiction,  unless 
the  decision  of  the  special  tribunal  is  final  and 
conclusive.  And  where  such  special  tribunal 
exists,  if  it  refuses  to  act  or  from  any  cause 
fails  to  act,  then  the  courts  upon  general  prin- 
ciples, and  to  prevent  the  failure  of  justice,  and 
perhaps  to  prevent  anarchy  and  misrule,  would 
seem  to  be  authorized  to  make  a  decision. 

The  contention  made  in  this  case  fn  behalf  of 
the  respondent  is  that  his  right  to  hold  the  office 
of  governor  continues  till  the  title  of  a  succes- 
sor to  that  office  is  established.  The  converse 
of  this  is  admitted:  that,  if  the  title  of  the  re- 
lator of  the  office  of  governor  is  establiehed, 
bis  right  to  hold  that  office  would  cease.  It 
seems,  then,  that  there  can  be  no  interference 
with  the  executive  power  in  this  case.  Such 
arguments  would  come  with  great  force,  and 
present  a  very  strong  case.  But  if  the  court 
was  fully  convinced  of  them,  (|nd  even  if  it 
should  decide. that  the  present  Assembly  was 
without  power  to  make  any  declaration  of 
election  for  governor  for  either  of  the  reasons 
discussed,  still  judgment  could  not  be  rendered 
on  this  information.  It  does  not  contain  the 
necessary  averments. 

In  pomt  of  form  in  the  present  a(;tion,  it  is 
the  right  of  the  respondent  to  exercise  the  office 
of  governor  that  is  in  question.  But,  as  the 
rignt  of  the  respondent  depends  upon  the  elec- 
tion of  the  relator  to  that  office,  it  is  really  the 
title  of  the  relator  that  is  on  trial.  If  the  re- 
lator has  been  completely  elected,  then  the 
right  of  the  respondent  to  hold  the  office  is 
ended.  If  the  relator  has  not  l)een  elected^ 
then  the  right  of  the  respondent  continues. 
The  claim  made  in  behalf  of  the  relator  is  that 
he  ought  to  have  been  declared  elected  by  the 
General  Assembly,  because  it  appears  by  the 
returns  from  the  presiding  officers  that  be  re- 
ceived a  majority  of  all  the  votes  cast  for  gov- 
ernor; and,  if  the  Assembly  did  not  do  so,  the 
court  ought  now  to  declare  him  elected,  or  to 
regard  him  as  bavins:  been  elected,  by  such  ap- 
parent majority.  This  claim  admits  that  if 
the  General  Assembly  had  declared  the  relator 
elected  upon  the  returns  the  declaration  would 
give  him  only  a  prima  facie  title  to  the  office^ 
and  that,  if  inducted  into  it  upon  such  decla- 
ration, he  might  be  ousted  therefrom  upon  its 
being  shown  that  he  did  not  in  fact  have  the 
real  majority  of  the  votes  cast  for  governor. 
If  the  court  should  declare  the  relator  elected 
upon  the  same  returns,  it  could  give  him  no 
stronger  title  to  the  office  than  a  declaration 
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by  the  G^eneral  Assembly.  He  could  still  be 
ousted  upon  a  proper  proceeding.  It  would 
be  most  unseemly  for  the  court  to  occupy  it- 
self in  putting  the  relator  into  the  office  of 
governor,  if  by  any  possibility  it  might  bap- 
pen  that  the  court  would  be  required  to  remove 
him  from  that  office  as  soon  as  he  began  to  ex- 
ercise it.  The  writ  of  quo  warranto  is  the 
form  of  action  specially  adapted  to  try  the 
right  to  an  office.  But  it  tries  only  the  real 
title.  It  can  never  be  used  to  try  an  apparent 
title.  It  gives  judgment  on  that  title  alone 
"Which  cannot  be  afterwards  called  in  question. 
The  information  does  not  allege  that  the  relat- 
or had  the  majority  of  all  the  votes,  but  only 
the  majority  as  it  appears  by  the  returns  of  the 
presiding  officers,  while  other  parts  of  the  in- 
formation show  that  such  apparent  majority  is 
in  dispute.  Nor  does  the  information  contain 
any  allegation  that  the  €teneral  Assembly  had 
become  unable  to  decide  upon  the  relator's 
right  to  the  office  he  claims. 

If  the  relator  shall  hereafter,  by  an  amend- 
ment of  the  present  information,  or  by  a  new 
one,  allege  that  he  received  a  majority  of  all 
the  votes  lawfully  cast  for  governor  on  the  4th 
day  of  November,  1890,  and  it  shall  also  ap- 
pear from  the  facts  therein  stated  that  the  Qen- 
eral  Assembly  is  without  the  power  to  make 
any  declaration  in  respect  to  the  election  for 
goVemor,  a  case  would  be  presented  of  which 
the  superior  court  mi^ht  take  jurisdiction. 

The  superior  eaurt  %$  advised  that  the  infor- 
mation is  insufficient,  and  to  sustain  the  de- 
fnurrer. 

Carpenter* «/.,  dissenting: 

I  agree  that  the  demurrer  should  be  sus- 
tained, and  mainly  for  the  reasons  expressed 
in  the  foregoing  opinion,  but  I  cannot  concur 
in  all  the  views  expressed  on  other  matters; 
especially  those  relating  to  the  power  of  the 
General  Assembly  to  examine  the  returns  and 
declare  the  result  after  the  second  day  of  the 
session.    Neither  do  I  wish  to  be  understood 


as  wholly  dissenting.  I  think  it  wLkt  to  say 
nothing,  as  the  court  is  not  called  upon  to  ex- 
press any  opinion  on  that  subject  for  several 
reasons:  (1)  The  case  lays  no  foundation  for 
it.  The  record  does  not  present  that  question. 
(2)  It  has  not  been  discussed  by  oounael  on 
either  side.  (8)  The  question  relates  to  the 
constitutional  power  of  the  General  Assembly 
in  a  matter  within  its  jurisdiction.  As  a  co- 
ordinate branch  of  the  government,  it  has  the 
power,  and  it  is  its  privilege,  to  determine  that 
question  for  itself,  subject,  possiblv,  to  the 
power  of  the  court  to  declare  the  legislative 
action  void,  if  it  clearly  violates  the  Gaostitu- 
tion^  and  does  injustice.  (4)  If  at  any  time  the 
Legislature  shoiud  ask  our  advioe,  then  the 
question  will  properly  arise. 

I  did  hope  that  the  court  would  oonsider 
more  fully  and  decide  whether  the  Legislature 
had  the  right  to  consider  the  statutory  returns 
in  determining  the  result  of  the  election,  as 
that  question  is  in  the  case,  was  fully  discussed, 
and  could  not  have  been  considered  as  ohiter. 
Moreover,  that  is  the  rock  on  which  the  Legis- 
lature split.  Another  important  point  might, 
and  I  think  ought  to,  have  been  considered; 
that  is  this:  should  or  should  not  the  returns 
as  they  stand,  inasmuch  as  the  Legislature  has 
not  corrected  or  changed  them  (assuming  that 
it  has  the  power  to  do  so,)  be  regarded  as  final 
and  conclusive,  and  as  indicating  the  legal  re- 
sult of  the  election?  I  am  aware  that  the 
opinion  intimates,  perhaps  was  intended  to  de- 
cide, that  the  superior  court  would  have  the 
power  to  det^mine  for  itself  the  result,  I  am 
not  prepared  to  concur  in  that  view.  As  I  re- 
member, that  question  was  not  argued.  I 
should  prefer  to  hear  it  fully  argued  before  de- 
ciding it.  If  the  question  as  to  the  conclusive 
character  of  the  returns  had  been  decided  one 
way,  perhaps  the  court  might  have  retained 
jurisdiction  and  have  disposed  of  the  case.  I 
think,  on  the  whole,  that  it  is  well  to  let  the 
Legislature  have  another  opportunity  to  settle 
the  matter. 


PENNSYLVANIA  SUPREME  COURT. 


Samuel  T.  EWING  and  Wife,  Appts., 
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Mere  fright* unaccompanied  with  bodily  Injury, 
cannot  oomtltute  a  cause  of  action. 

(January  4, 1802.) 


Note.— FrCffW  cw  a  basis  for  a  came  of  faction. 

In  a  few  oases  a  recovery  of  damages  for  f rlirht 
aloue  bos  been  sustained  without  proof  of  any 
physical  injury  except  that  which  resulted  from 
the  f  n«rht. 

Thus  a  miscarriage  and  serious  Impairment  to 
the  health  of  a  woman  occupying  l€ia8ed  premises, 
caused  by  fright  produced  by  a  boisterous  and  vio- 
lent assault  upon  some  negroes  on  the  premises 
and  In  her  presence,  by  the  landlord,  who  knew 
her  pregnant  condition,  gives  a  cause  of  action 
14  L.  R.  A. 


APPEAL  by  plaintiffs  from  a  Judnnent  of 
the  Court  of  Common  Pleas  for  All^heny 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  the  female  plaintiff 
because  of  a  fright  which  she  received  through 
defendant's  negligence.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Brown  and  A.  M. 
Brown*  for  appellants: 

A  negligent  act  is  deemed  the  proximate 

against  him.  Hill  v.  Kimbell,  7  L.  R.  A.  618,  TBTex. 
210. 

This  is  perhaps  the  only  case  In  which  such  a  re- 
covery was  allowed  In  which  there  was  not  in- 
volved some  wrongful  act  or  at  least  negligence, 
toward  the  person  frightened,  as  in  the  oases  next 
following. 

Thus  the  fright  and  exertion  or  a  woman  In  es- 
caping from  an  intoxicated  person  who  comes  into 
her  house  threatening  to  shoot  her,  which  result 
in  a  miscarriage,  will  sustain  an  action  for  dam- 
ages.   Barbee  v.  Reese,  00  Miss.  906. 
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cause  of  an  injury  i%bere  the  result  isprodaoed 
without  any  other  cause  intervening. 

Oil  Creek  d  A.  R.  Oo.  v.  Keighron,  74  Pa. 
S16. 

The  test  is  not  the  peculiar  result  of  a  par- 
ticular accident — ^it  is  not  essential  to  liability 
for  negligence  that  the  particular  result  may 
reasonably  have  been  foreseen.  It  is  a  ques- 
tion simply  of  the  defendant's  negligence,  and 
Its  proximity  and  directness  as  a  cause  and 
result  of  the  act. 

Bishop,  Noncont  Law,  par.  457;  Beach, 
CoDtrib.  Neg.  p.  7. 

Where  one  negligently  and  wrongfulljr  puts 
or  seemingly  puts  another  in  danger  ot  his  life, 
or  of  serious  bodily  harm  and  injury,  and  un- 
der the  influence  of  extreme  alarm  and  terror 
and  the  excitement  of  the  moment  and  situa- 
tion he  acts  wildly  and  suffers  an  injury  in 
consequence  of  his  own  actions,  he  is  not  guilty 
of,  nor  does  his  conduct  in  such  a  situation 
atnount  to,  contributory  negligence,  and  he 
may  recover  damages  for  the  injury,  whether 
that  injury  consists  of  sickness  or  disease  ex- 
cited, or  produced  by  force  and  violence  to  the 
person,  or  by  fright,  mental  excitement  and 
nervous  prostration;  and  mental  pain  and  suf- 


fering is  universally  recognized  as  a  distinct 
element  of  damages. 

Beach,  Contrib.  Neg.  pp.  42-^  inclusive, 
and  foot  notes;  Bishop,  Non-cont.  Law,  pars. 
445, 1108: 2Wood,  Railway  Law,  p.  1261;  PiUe- 
burgh  v.  drier,  22  Pa,  54;  Johnson  v.  West  Ches- 
ter d  R  R.  Co.  70  Pa.  857, 366;  Pollock,  Torts. 
*887.  9iiSet  «f^.;  Bigelow.  Torts,  pp.  811,  816. 

The  plaintiff  was  frightened  and  suffered 
from  consequent  nervous  troubles  and  sickness. 
A  recovery  lor  such  injuries  can  be  sustained. 
It  is  * 'damage"  arising  from  the  defendant's 
negligence. 

Baltimore  d  0,  R.  Co.  v.  Bambrey (Pe^.)  Nov. 
5,  1888;  Schneider  v.  Pennsylvania  Co.  (Pa.)  2 
Cent.  Rep.  74;  8eott  Turp.  v.  Montgomery,  85 
Pa.  444;  Craker  v.  Chicago  d  N.  W.  R.  Co.  86 
Wis.  657;  Fttepairick  v.  Great  Western  R.  Co. 
12  U.  C.  Q.  B.  645;  Barbee  v.  Reese,  60  Miss. 
906;  Brown  v.  Chicago,  M.  d  Si.  P.  R.  Co.  54 
Wis.  842,  41  Am.  Rep.  41;  Stewart  v.  Ripon, 
38  Wis.  691:  Oliver  v.  La  Valle,  86  Wis.  592; 
Baltimore  City  Pass.  R.  Co.  v.  Kemp,  61  Md. 
74;  Jfffersonville,  M.  d  1.  R.  Co.  v.  Riley,  89 
Ind.  568;  Houston  d  T.  C.  R.  Co.  v.  Leslie,  57 
Tex.  83;  Allison  v.  Chicago  d  If.  W.  R.  Co.  42- 
Iowa,  274. 


So  damages  for  the  fright  to  which  a  woman  was  • 
subjected  by  the  approach  of  can  on  a  side  track 
wben  improperly  compelled  to  leave  a  car  io  which 
she  bad  ridden  at  a  place  several  hundred  teet  from 
the  depot  platform,  and  who  f  eU  into  a  culvert  and 
was  injured  while  going  along  the  side  track  to  the 
platform,  may  be  Included  in  the  recovery  for  her 
injuries.  Stutz  v.  Chicago  &  N.  W.  R.  Co.  78  Wis. 
147. 

And  a  verdict  for  $2,000  was  held  not  excessive 
for  putting  a  little  girl  six  years  old  off  from  a 
train,  in  violation  of  a  statute,  240  feet  from  a  de- 
pot, where  there  was  evidence  of  functional  de- 
rangement of  the  heart  caused  by  fright  at  being 
thus  left  alone  on  the  track.  Illinois  Cent.  H.  Co. 
V.  Latimer,  28  £11.  App.  6S2,  affirmed  in  128  HI.  168. 

A  defect  in  a  bridge  which  breaks  through  while 
a  woman  is  riding  over  it  is  the  pi  oximate  cause  of 
a  miscarriage  which  results  from  her  fright  there- 
by occasioned,  or  from  her  Jumping  out  of  the 
vehicle,  or  from  her  subsequent  exertion  in  trying 
to  extricate  the  horse,  or  from  all  these  causes 
combined.    Oliver  v.  La  Valle,  86  Wis.  606. 

A  declaration  alleging  that  plaintiff  while  a  pas- 
senger in  a  railway  carriage  was  by  means  of  a  col- 
lision '*much  affrighted,  terrified  and  alarmed, 
whereby  she  became  sick,  sore,  and  disordered, 
and  so  continued  from  thence  hitherto,  during 
which  time  she  suffered  great  pain  and  much  an- 
guish in  so  much  that  her  life  was  endangered,  and 
thereby  also,  by  reason  of  the  terror  and  alarm 
occasioned  to  her  by  the  said  collision  and  of  such 
sickness  occasioned  thereby,  she  had  a  premature 
labour  and  bore  a  still-born  child,"  was  held  good 
on  demurrer.  The  court  said  the  fright  and  the 
commencement  of  her  sickness  might  be  consid- 
ered as  simultaneous  and  that  as  the  declaration 
would  be  good  without  stating  the  fright  but  stat- 
ing only  the  sickness  as  the  result  of  negligence, 
the  statement  as  to  the  fright  did  not  render  it  de- 
murrable. Fitzpatrlck  v.  Great  Western  B.  Co.  12 
U.  C.  Q.  B.  646. 

But  it  will  be  seen  by  the  cases  following  that  the 
courts  have  generally  denied  the  right  to  recover 
for  damages  due  to  fright  alone. 

Injury  to  a  pregnant  woman  from  fright  caused 
by  a  runaway  horse  which  did  not  touch  her  will 
not  sustain  an  action.  Lehman  v.  Brooklyn  City 
R.  Co.  47  Hun,  866. 

14L.  R.A. 


Miscarriage  from  a  nervous  shock  caused  by  the 
fall  of  a  bundle  of  laths  which  did  not  strike  the 
person  is  too  remote  to  sustain  a  recovery  of  dam- 
ages for  negligence  in  respect  to  the  falL  Rock  v. 
Denis,  4  Mont.  L.  Rep.  866. 

Shooting  at  a  dog  from  a  highway  is  not  the 
proximate  cause  of  injury  by  fright  to  a  woman 
standing  near  by  who  is  not  the  owner  of  the  dog 
and  of  whose  presence  the  one  who  shoots  is  not 
aware,  even  if  the  shooting  was  wrongful,  at  least 
where  it  was  not  in  any  such  proximity  to  a  dwell- 
ing that  injury  to  the  mmates  might  be  naturally 
and  reasonably  anticipated  from  fright  or  other- 
wise.   Renner  v.  Canfleld,  86  Minn.  90. 

Mental  anxiety  or  fears  as  to  personal  safety 
caused  by  blasting  near  one^s  residence  is  not  alone 
a  ground  for  damages  where  no  physical  mjury  or 
disease  results  therefrom.  Wyman  v.  Leavitt,  71 
Me.  227,  88  Am.  Rep.  808. 

Damages  arising  from  mere  sudden  terror  unac- 
companied by  any  actual  physical  injury,  but  oo- 
casionmg  a  nervous  or  mental  shock,  cannot  be 
considered  under  any  circumstances  ordinary  con- 
sequence of  the  negligence  of  a  gate  keeper  In 
allowing  persons  to  be  placed  in  ^great  peril  at  a 
railway  crossing.  8o  held  by  the  House  of  Lords, 
reversing  the  decision  of  the  supreme  court.  Vic- 
torian R.  Conuv.  V.  Coultas,  L.  R.  18  App.  Cas.  222. 

Fright  and  mental  suffering  alone  caused  by 
mere  risk  and  peril,  without  bodily  injury,  will  not 
sustain  an  action  although  a  very  small  bodily  in- 
Jury  will  Justify  damages  for  mental  suffering. 
Canning  v.  Williamstown,  1  Cush.  461. 

Damages  are  not  recoverable  for  peril  and  fright 
in  addition  to  pain  and  mental  anguish.  Atchison, 
T.  &  8.  F.  R.  Co.  V.  McGinnis  (Kan.)  April  11,  1801. 

The  allowance  of  damages  to  seamen  for  bemg 
thrown  into  the  water  by  a  collision,  without  proof 
of  substantial  barm  to  them,  is  declared  by  the 
court  to  be  "specially  impolitic  and  dangerous." 
The  Queen,  40  Fed.  Rep.  604. 

In  the  report  of  an  early  case  it  is  stated  that 
evidence  that  a  woman  was  so  terrified  by  a  break- 
ing into  the  house  that  she  was  immediately  taken 
ill  was  admitted  in  an  action  for  trespass  only  to 
show  how  outrageous  and  violent  the  breaking 
was,  and  not  as  a  substantative  ground  of  dam- 
age.   Huxley  v.  Berg,  1  Stark.  96.  B.  A.  K. 
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Dec., 


Messrs.  William  Scott  and  Oeor^  B. 
Gordon,  for  appellees: 

Ex  damno  sine  injuria  ntm  oritur  actio. 

Waterer  v.  Freeman,  Hob.  266a. 

This  maxim  applies  to  those  cases  wbere  the 
party  aggrieved  has  no  remedy,  because  no 
right  1ms,  in  contemplation  of  law,  been 
invaded. 

Broom  Legal  Maxims,  p.  200. 

At  common  law  the  present  action  must  have 
been  either  trespass  or  case.  It  could  not  be 
trespass,  for  that  action  could  be  brought  only 
for  "immediate  injuries  to  the  person  accom- 
panied with  force. 

Train  &  H.  Pr.  §  1572;  Chitt^,  PI.  140. 

In  the  long  list  of  illustrations  given  by 
Chitty  on  Pleading,  pp.  142, 148,  of  cases  where 
trespass  in  the  case  will  lie,  there  is  none,  the 
foundation  of  which  is  not  a  forcible  injury  to 
the  person  or  else  a  wrong  caused  by  the  com- 
mission of  an  illegal  act  {e.  a.  nuisance  or  libel), 
or  the  failure  to  perform  a  legal  duty. 

Negligence  constitutes  no  cause  of  action 
unless  it  expresses  or  establishes  some  breach 
of  duty. 
-    Addison,  Torts,  §  1888. 

We  owed  the  plaintiff  no  duty  to  keep  our 
cars  on  the  track,  and  consequently  we  were 
guilty  of  no  actionable  negligence. 

Fox  V.  Borkey,  126  Pa.  164. 

The  damages  were  too  remote.  The  injury, 
to  be  actionable,  must  be  the  natural  and 
probable  consequence  of  the  negligent  act. 

Pittsburgh  8.  B.  Co.  v.  Tayltn-,  104  Pa.  806, 
49  Am.Rep.580;  West  Mahanoj/  Tu^p.v.  Watson, 
8  Cent.  Rep.  248,  112  Pa.  574,  56  Am.  Rep. 
886;  Pennsylzania  B.  Co.  v.  Kerr,  62  Pa.  853, 
1  Am.  Rep.  481;  Pennsplvania  R.  Co.  v.  Hope, 
80  Pa.  878,  21  Am.  Rep.  100;  Boag  v.  Lake 
Shore  d  M.  8.  R.  Co.  85  Pa.  298,  27  Am.  Rep. 
658. 

The  frightening  of  a  woman  is  also  "a  thing 
that  cannot  be  anticipated,  and  is  governed  by 
no  known  rules." 

Huxley  v.  Berg,  1  Stark.  98;  Victorian  R. 
Comrs.  V.  Coultas,  L.  R.  18  App.  Cas.  222. 

In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  an  injury 
to  the  person,  afforded  a  ground  of  action. 

Mayne,  Dam  acres,  p.  74,  note ;  Wyman  v. 
Leavitt,  71  Me.  227.  86  Am.  Rep.  808.  See  In- 
dianapolis <t  St.  L.  R.  Co.  V.  Stables,  62  111.  818; 
Canning  v.  WilliamstotPn,  1  Gush.  4l^1',  Johnson 
V.  WelU,  Fargo  &  Co.  6  Nev.  224,  8  Am.  Rep. 
245;  Lyndi  v.  Knight,  9  11.  L.  Cas.  577. 

Per  Curiam  t 

The  wrong  of  which  the  plaintiff  Eva  Ewing 
complains  was  a  collision  of  cars  upon  the 
railway  of  the  defendant  Company,  in  conse- 
quence of  which  the  cars  were  broken,  over- 
turned, and  thrown  from  the  track,  and  fell 
upon  the  lot  and  premises  of  the  plaintiffs,  and 
against  and  upon  the  dwelling-house  of  plain- 
tiffs, and  thereby  and  by  reason  thereof  great- 
ly endangered  the  life  of  the  said  Eva  Ewing, 
tlien  being  in  said  dwelling  house,  and  sub- 
jected her  to  great  fright,  alarm,  fear,  and 
nervous  excitement  and  distress,  whereby  she 
then  and  there  became  sick  and  disabled,  and 
continued  to  be  sick  and  disabled  from  attend- 
ing to  her  usual  work  and  duties,  and  suffered 
and    continues  to   suffer   great   mental  and 
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physical  pain  and  anguish,  and  is  thereby  per- 
manently weakened  and  disabled,"  etc.  To 
this  statement  the  defendant  demurred,  and 
the  court  below  entered  judgment  for  defend- 
ant upon  such  demurrer.  This  ruling  is  as> 
signed  as  error.  It  is  plain  from  the  plaintiff'a 
statement  of  her  case  that  her  only  injury  pro- 
ceeded from  friffht,  alarm,  fear,  and  nervous, 
excitement  and  distress.  There  was  no  allega> 
tion  that  she  bad  received  anv  bodily  inlury. 
If  mere  fright,  unaccompanied  with  bodily  in- 
Jury,  is  a  cause  of  action,  the  scope  of  what 
are  known  as  "  accident  cases  *'  will  be  very 
greatly  enlarged:  for  in  every  case  of  a  collis- 
ion on  a  railroad  the  passengers,  although  they 
may  have  sustained  no  bodily  harm,  will  have 
a  cause  of  action  against  the  company  for  the 
**  fright"  to  which  they  have  been  subjected. 
This  is  a  step  beyond  any  decision  of  any  legal 
tribunal  of  which  we  have  knowledge. 

Negligence  constitutes  no  cause  of  action 
unless  it  expresses  or  establishes  some  breach 
of  duty.  Addison,  Torts,  §  1888.  What  duty 
did  the  Company  owe  this  plaintiff?  It  owed 
her  the  duty  not  to  injure  her  person  by  force 
or  violence;  in  other  words,  not  to  do  that 
which,  if  committed  by  an  individual,  would 
amount  to  an  assault  upon  her  person.  But  it 
owed  her  no  duty  to  protect  her  from  fright^ 
nor  had  it  anj^  reason  to  anticipate  that  the  re- 
sult of  a  collision  on  its  road  would  so  operate 
on  the  mind  of  a  person  who  witnessed  it,  but 
who  sustained  no  bodily  injury  thereby,  as  to 
produce  such  nervous  excitement  and  distress 
as  to  result  in  permanent  injury:  and,  if  tbe 
inlury  was  one  not  likely  to  result  from  the 
collision,  and  one  which  the  Company  could 
not  have  rea.sonably  foreseen,  then  the  accident 
was  not  the  proximate  cause.  The  rule  on  thia 
subject  is  as  follows:  '*  In  determining  what 
is  proximate  cause,  the  true  rule  is  that  the  in- 
jury must  be  the  natural  and  probable  conse- 
quence of  the  negligence;  such  a  consequence 
as,  under  the  surrounding  circumstances  of 
the  case,  might  and  ought  to  have  been  seen 
bv  the  wrong-doer  as  likely  to  flow  from  his 
act."  Pittsburgh  8.  R,  Co.  v.  Taylor,  104  Pa. 
806,  49  Am.  Rep.  580;  West  Mahanoy  Tup.  v. 
Watson,  112  Pa.  574,  8  Cent.  Rep.  248,  56  Am. 
Rep.  886. 

Tested  by  this  rule,  we  regard  the  injury  as 
too  remote.  We  know  of  no  well-considered 
case  in  which  it  has  been  held  that  mere  fright, 
when  unaccompanied  by  some  injury  to  the 
person,  has  been  held  actionable.  On  the  con- 
trary, the  authorities,  so  far  as  they  exist,  are 
the  other  way.  Mr.  Wood  fairly  states  the 
rule  in  his  note  to  Mayne  on  Damages  at  page 
74:  "So  far  as  I  have  been  able  to  ascertain,, 
the  force  of  tbe  rule  is  that  the  mental  suffer- 
ing referred  to  is  that  which  grows  out  of  the 
sense  of  peril  or  the  mental  ai^ny  at  the  time 
of  the  happening  of  the  accident,  and  that 
which  is  incident  to  and  blended  with  tbe  bod- 
ily pain  incident  to  the  injury,  and  the  appre- 
hension and  anxiety  thereby  induced.  In  no 
case  has  it  ever  been  held  that  mental  anguish 
alone,  unaccompanied  by  an  injury  to  the  per- 
son, afforded  a  ground  of  action."  In  W^nan 
V.  Uantt.  71  Me.  227,  86  Am.  Rep.  803,  a 
contractor  of  a  railroad  was  blasting  rocks 
within  the  right  of  way  of  the  road.  The 
blast  blew  rocks  upon  the  plaintiff's  land,  and,. 
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in  addition  to  the  damaee  to  the  land,  plaintiff 
•claimed  damages  for  fright,  caused  by  appre- 
hension of  personal  injury.  Held,  that  he 
•could  not  recover.  Our  own  recent  case  of 
Fox  v.  BoTkay,  126  Pa.  164,  was  a  case  of 
fright  from  blasting,  and  it  was  said  by  our 
Brother  Mitchell:  *'The  injury  was  not  the 
natural  or  proximate  result  of  the  act  com- 
plained of."  In  Lynch  v.  Knight,  9  H.  L. 
Cas.  577,  Lord  Wensleydale  said :  '^Mental 
pain  or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  redress,  when  the  unlawful  act 


complained  of  causes  that  alone."  To  the 
same  point  are  Indianapolis  db  8t.  L.  E.  Co.  v. 
SiahUs,  62  111.  813;  Vanning  v.  WiUiamsiouin, 
1  Cush.  451;  Johnson  v.  WeUs,  Fargo  d  Go,  i 
Nev.  224,  8  Am.  Rep.  245. 

We  need  not  discuss  the  authorities  cited  by 
the  appellant.  They  are  nearly  all  cases  in 
which  the  fright  was  the  result  of,  or  accom- 
panied by,  a  personal  injury,  and  have  no  ap- 
plication to  the  case  in  hand. 

Judgment  afflrmed. 


WASHINGTON  SUPREME  COURT. 


TACOMA  HOTEL  CO..  Bespt,, 

V. 

TACOMA  LIGHT  &  WATER.  CO.,  Appt, 


(. 
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The  mle  of  a  water  oompany  to  require 
payment  at  a  stated  period  of  the 
amomit  due  from  the  coninimer  as  n  condition 
precedent  to  oontlnuinff  bis  water  supply  is  rea- 
sonable and  lawfuL 

(Deoember  10, 1801.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  a  suit  brought  to  enjoin 
defendant  from  shutting  off  the  water  supply 
from  plaintiff's  premises.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Oaluflha  Parsons*  for  appellant: 
In  all  of  the  cases  in  which  it  has  been  held 
that  some  particular  rule  of  a  water  or  gas 


company  was  unreasonable,  and  therefore  void, 
the  principle  has  been  recognized  that  such 
companies  have  a  right  to  adopt  all  such  rules 
as  are  reasonably  necessary  as  between  them 
and  the  public  for  carrying  on  their  business. 

Shepard  v.  Miltoaukee  G,  L,  Co,  6  Wis.  539, 
70  Am.  Dec.  479. 

The  Company  has  the  right  to  fix  the  rate  to 
be  paid. 

Parker  v.  Boston,  1  Allen,  868;  Spring  Val- 
ley Water  Works  v.  San  Francisco,  6  L.  R  A. 
756,  82  Cal.  886;  Stme  v.  Farmers  L,  d  T.  Co, 
116  U.  S.  807,  29  L.  ed.  686. 

^  company  may  refuse  to  continue  to  furnish 
one  who  has  not  paid  for  water  or  gas  already 
supplied. 

People  V.  Manhattan  G.  L.  Co,  45  Barb.  136; 
Oirard  L.  Ins,  Co.  v.  Philadelphia,  88  Pa.  398; 
Williams  v.  Mutual  Gas  Co,  62  Mich.  499,  50 
Am.  Rep.  266:  Gas  Light  Co.  of  Baltimore  v. 
CoUiday^  25  Md.  1;  Morey  v.  Metropolitan  G, 
L,  Co,  6  Jones  &  S.  185. 


^OTS.— illffht  to  stop  sufpplv  of  water  or  gas  for  de- 
faun  of  payrnent, 

A  city  may  cut  off  a  water  supply  for  default  of 
payment.    Harrisburg^s  App.  107  Pa.  102. 

Under  an  ordinance  authorlidngr  the  supply  to  be 
cut  off  for  default  of  payment  mortgagees  who 
purchase  on  foreoJoeure  cannot  compel  the  supply 
of  water  without  paying  arrears  of  water  rents. 
Oirard  L.  Ins.  Ck>.  v.  Philadelphia,  88  Pa.  898. 

And  they  may  be  compelled  to  pay  the  arrears 
for  several  years  although  the  city  officials  have 
allowed  them  to  accumulate  while  they  might  have 
cut  off  the  supply  on  the  first  year*s  default.   Ibid, 

After  payment  of  water  rates  for  a  year  in  ad- 
vance, a  city  cannot  during  that  year  cut  off  the 
water  for  failure  of  a  predecessor  in  title  to  pay 
the  water  rates  for  the  preceding  year.  Merrlmac 
River  Sav.  Bank  v.  Lowell.  10  L.  R.  A.  1S2, 168  Mass. 
556. 

But  the  supply  of  water  to  certain  premises  may 
be  cut  off  for  arrearages  due  by  the  previous 
owner  where  the  charter  of  the  water  company 
provides  that  real  estate  to  which  the  water  is  sup- 
plied shall  be  bound  and  liable  for  the  use  of  it. 
Brumm  v.  Pottsville  Water  Ck).  (Pa.)  11  Gent  Bep. 
798. 

An  ordinance  providing  that  on  default  of  pay- 
ment for  gas  consumed,  within  ten  days  after  a 
bill  is  rendered,  the  supply  may  be  stopped  until 
the  bill  is  paid,  is  a  reasonable  regulation.  Ck>m. 
V.  Philadelphia,  182  Pa.  288. 

A  gas  company  has  no  right  to  stop  the  supply 
of  gas  for  refusal  to  pay  a  disputed  charge  for  a 
special  service,  although  it  has  power  by  statute  to 
stop  the  supply  for  default  of  payment  of  regular 
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charges.  Re  Commercial  Bank  of  Panada,  80  U.  C. 
Q.  B.288. 

A  consumer  may  have  an  Injunction  to  prevent 
cutting  off  the  supply  of  gas  on  a  claim  of  arrear- 
age when  there  is  a  controversy  as  to  the  mdebted- 
ness  and  at  least  something  of  an  overcharge. 
Sickles  V.  Manhattan  G.  L.  Go.  66  How.  Pr.  814. 

Furnishing  gas  on  an  application  therefor  with- 
out objecting  on  account  of  a  former  indebtedness 
for  gas  will  not  waive  the  right  to  shut  off  the  gas 
for  such  prior  indebtedness.  People  v.  Manhattan 
6.  L.  Co.  45  Barb.  186. 

The  right  to  shut  off  the  supply  of  gas  to  premises 
of  any  person  who  shall  neglect  or  refuse  to  pay 
under  N.  T.  Hess.  Laws  1850,  chap.  311, 1 9,  does  not 
extend  to  arrears  of  former  occupants.  Morey  v. 
Metropolitan  O.  L.  Co.  6  Jones  &  S.  185. 

Nonpayment  of  a  bill  for  gas  at  one  house  will 
not  Justify  cutting  off  the  supply  for  another  house 
where  the  contracts  for  the  houses  are  separate 
and  authorize  the  stopping  of  the  supply  on  de- 
fault of  payment  for  **gas  consumed  on  said  prem- 
ises.'' Gas  Light  Co.  of  Baltimore  v.  Golliday,  86 
Md.  1. 

Nonpayment  of  a  gas  bill  for  premises  formerly 
occupied  by  a  person  will  not  Justify  cutting  off 
his  supply  of  gas  at  another  place  where  the  com- 
pany after  the  default  has  signed  a  contract  to 
furnish  him  gas  upon  condition  that  it  may  refuse 
to  continue  it  **to  any  premises,  the  owner  or  oc- 
cupant of  which  shall  be  indebted  to  the  company 
for  gas  or  fittings  used  upon  such  premises  or  else- 
where," the  contract  must  be  construed  to  refer 
only  to  a  future  default.  Lloyd  v.  Washington  O. 
L.  Co.  1  Mackey,  881.  B.  A.  R. 
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The  defendant  had  a  right,  in  case  of  plain- 
tifif's  failure  to  pay  its  bills  as  rendered,  to 
malce  the  additional  charge  of  5  per  cent. 

lUinois  Cent.  R,  Go.  v.  WMttemore.  48  111. 
420,  12  Am.  Dec.  13«;  Pullman  P.  Car  Go,  v. 
BeecK  75  111.  126,  20  Am.  Rep.  283;  Jefferson- 
viUe  R.  Co.  V.  Rt>ger»,  28  Ind.  1,  92  Am.  Dec. 
276;  IndianapolU,  P.  4b  G.  R.  O*.  v.  Rinard, 
46  Ind.  298;  2  Rorer,  Railroads,  227,  pp.  982- 
988;  Morawetz.Priv.  Corp.  §601;  Waterman, 
Corp.  p.  245. 

Mem-s.  W.  Lair  Hill  and  ThaddeuB 
HuBton  for  respondent. 

Seotty  e/.,  delivered  the  opinion  of  the 
court: 

The  appellant  is  the  owner  by  assi^ment  of 
a  grant  and  franchise  by  ordinance  of  the  City 
of  Tacoma,  granting  to  John  W.  Sprague,  his 
associates  and  assigns,  "the  right  and  privilege 
of  supplying  the  city  of  Tacoma  and  the  in- 
habitants thereof  with  pure  and  fresh  water, 
for  which  they  shall  be  and  are  hereby  author- 
ized to  charge  the  consumers  thereof  reason- 
able rates."  The  appellant,  operating  under 
said  grant,  supplied  to  the  prtmises  of  the 
respondent  water  for  and  during  the  three 
months  ending  October  1,  1890,  for  which  sup- 
ply it  demanded  the  sum  of  $478.10,  which  the 
respondeat  refused  to  pay.  The  appellant 
added  a  penalty  to  said  sum.  increasing  the 
same  to  $602,  and  again  demanded  payment, 
and,  upon  the  continued  refusal  of  the  respond- 
ent to  pay  appellant,  threatened  to  shut  off 
and  stop  supplying  the  water  for  respondent's 
premises;  whereupon  respondent  brought  this 
suit  to  enjoin  the  appellant  from  so  doing. 

The  complaint  sets  forth  the  corporate  char- 
acter of  the  parties  to  the  action;  the  plaintiff's 
ownership  of  the  premises  described;  that  the 
buildiog  thereon  is  a  large  and  expensive  hot«1, 
and  "that  the  use  of  the  water  furnished  by 
the  defendant  is  absolutely  necessary  to  the  use 
and  occupancy  of  said  hotel  for  t£e  purposes 
for  which  it  was  constructed;  "  the  demand  of 
the  sum  of  $502  claimed;  an  allegation  that 
said  charge  is  unreasonable,  excessive  and  un- 
lawful; an  allegation  that  the  plaintiff  is  and 
at  all  times  was  ready  and  willing  to  pay  a 
reasonable  sum;  and  alleging  the  purpose  of 
the  defendant  to  shut  off  the  water,  and  de- 
prive plaintiff  of  its  use,  thereby  causing  the 
plaintiff  great  and  irreparable  injury,  etc. 
The  answer  denies  that  the  charge  is  unreason- 
able, excessive  or  unlawful;  denies  the  readi- 
ness of  the  plaintiff  to  pay  a  reasonable  sum: 
admits  that  it  was  and  is  defendant's  purpose 
to  deprive  the  plaintiff  of  the  use  of  its  water 
for  said  hotel  and  premises  until  it  should  pay 
the  reasonable  charges  of  defendant  for  the 
water  furnished  it  for  the  quarter  ending  on 
the  1st  day  of  October,  1890;  denies  that  it 
would  cause  plaintiff  great  and  irreparable  in- 
jury, etc. ;  and  contains  an  affirmative  defeose, 
wherein  the  corporate  capacity  of  the  defend- 
ant is  fully  set  forth;  also  its  ownership  of  the 
water  franchise,  and  its  rights  and  authority 
thereunder.  It  also  contains  the  following  al- 
legations: "(4)  That  for  the  transaction  of  the 
business  for  which  it  was  incorporated,  and  to 
enable  it  to  furnish  water  as  in  said  oidinanoe 
provided  to  the  said  city  of  Tacoma  and  its 
inhabitants,  at  reasonable  rates,  it  adopted, 
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among  others,  a  rule  in  the  words  following, 
to  wit:  'Sec.  19.  Water  rents  will  be  due  and 
payable  quarterly  on  the  first  days  of  January^ 
April,  July,  and  October.  In  ease  of  nonpay- 
ment of  rents  within  ten  days  after  they  are 
due,  five  per  cent  additional  will  be  added,  and. 
if  the  rents  are  not  paid  within  fifteen  days 
after  they  are  due,  the  water  will  be  shut  off 
from  the  premises,  as  provided  for  in  sections 
20  and  21.'  (5)  That  to  secure  compliance 
with  said  rules,  without  which  the  proper 
management  of  the  business  of  said  company 
would  have  been  wholly  impracticable,  it 
adopted  a  further  rule,  as  follows:  'See.  20. 
On  failure  to  comply  with  the  rules  and  regu- 
lations establisJied  as  a  condition  to  the  use  of 
water,  or  to  pay  the  water-rents  in  the  time 
and  manner  hereinbefore  provided,  the  water 
may  be  shut  off  until  payment  is  made  of  the 
amount  due,  with  fifty  cents  in  addition  for 
the  expense  of  turning  the  water  off  and  on.*^ 
(6)  That  said  rules  were  made  a  part  of  the 
contract  with  all  persons  applying  to  be  fur- 
nished with  water  by  this  defendant.  (7)  That 
prior  to  the  6th  day  of  May,  1890,  this  defend- 
ant established  the  following  rates  as  the  rates- 
to  be  paid  by  persons  desiring  that  they  should 
be  supplied  with  water  by  meter,  to  wit:  Meter 
rates  from  1,000  to  '50,000  gallons  per  month, 
per  1,000  gallons,  $.25;  meter  rates,  from  50  - 
000  to  100,000  gallons  per  month,  per  1,000 
gallons,  $.20;  meter  rates,  all  over  100,000  gal- 
lons per  month,  per  1,000  gallons,  $.15.  That 
said  rates  were  reasonable  and  far  below  the 
rates  usually  charged  by  water  companies  in 
the  United  States.  That  the  said  rales  so 
charged  were  well  known  to  the  directors  and 
managing  officers  of  this  plaintiff.  That,  well 
knowing  the  rates  of  charges  of  this  defendant 
for  water  furnished  by  measurement  to  the 
inhabitants  of  said  city,  plaintiff  applied  in 
writing  to  this  defendant  to  furnish  water  for 
the  use  of  the  said  hotel,  and  thereupon  agreed 
to  comply  with  the  rules  and  regulations  of 
this  defendant  in  respect  thereto;  and  that,  in 
default  thereof,  or  of  prompt  payment  at  the 
rates  so  established,  or  of  a  failure  to  comply 
with  the  said  rules  and  regulations,  the  water 
might  be  turned  off  from  the  premises  so  sup- 
plied, and  discontinued  until  the  bills  for  water 
furnished  previously  thereto  should  have  been 
paid.  (8)  That  in  pursuance  of  said  request, 
and  in  accordance  with  its  rules  and  regula- 
tions, defendant  furnished  water  for  the  use  of 
said  hotel  for  the  months  of  July,  August,  and 
September,  1890,  to  the  amount  of  4,780,500 
gallons.  'That  at  the  established  rate  when 
said  water  was  so  furnished,  to  wit,  at  the  rate 
of  fifteen  cents  for  1,000  gallons,  it  would 
have  amounted  to  the  sum  of  seven  hundred 
and  seventeen  and  12-100  dollars  ($717.13) 
which  sum  would  have  been  a  reasonable  and 
just  charge  therefor.  (9)  That,  nevertheless, 
said  defendant  having,  after  the  making  of 
said  application,  reduced  its  charges  below  the 
established  rates  therefor,  as  they  then  existed, 
to  consumers  whose  consumption  should  ex- 
ceed 200,000  gallons  per  month,  to  wit,  to  the 
sum  of  ten  cents  per  thousand  gallons,  it  vol- 
untarily,  and  without  having  agreed  so  to  do, 
reduced  the  rate  of  charges  to  this  plaint iff^ 
from  fifteen  cents  to  ten  cents  per  thousand 
gallons.    (10)    The   defendant   presented   to 
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plain  tiff  its  said  bill  for  four  hundred  and 
seventy-eight  dollars  and  10-100,  (|478.10,) 
and,  plaintiff  having  wholly  neglected  and  re- 
fused fur  fifteen  days  after  the  same  became 
due  to  pay  for  the  water  so  consumed  by  it, 
and  as  provided  by  the  said  rules,  this  defend- 
ant, in  accordance  with  its  rules  and  regula- 
tions, to  wit,  with  said  rule  nineteen,  added 
to  the  said  bill  the  sum  of  five  per  cent  (5)  of 
the  amount  thereof,  and  presented  to  this 
plaintiff  a  bill  therefor,  to  wit,  for  the  sum  of 
five  hundred  and  two  dollars,  ($502.00,)  as 
stated  In  said  complaint,  which  sum  still  re- 
mains wholly  unpaid.  (11)  And  this  defend- 
ant further  says  that  it  has  at  all  times  been, 
and  is  now,  ready  and  willing  to  furnish  to 
the  said  plaintiff  all  the  water  that  it  may  re- 
quire or  demand  for  its  use,  at  reasonable  rates, 
and  below  the  rates  usually  charged  by  water 
companies  elsewhere  for  the  like  service,  to 
wit:  If  the  same  exceed  200,000  gallons  per 
month,  at  the  rate  of  ten  cents  per  thousand 
gallons,  upon  condition  that  the  plaintiff  pay 
for  the  same  as  provided  by  the  established 
and  published  rules  of  this  defendant,  and  that 
it  conform  to  such  rules,  all  of  which  the  said 
plaintiff,  in  writing,  at  the  time  of  its  appli- 
cation to  be  supplied  with  water,  agreed  to  do." 
The  plaintiff  demurred  to  the  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense.  The  court  sustained  the 
demurrer,  and,  upon  the  refusal  of  the  defend- 
ant to  plead  further,  rendered  a  judgment  and 
decree  for  the  plaintiff. 

The  controversy  is  over  the  reasonableness 
of  the  rules  and  the  rate  charged,  and  as  to 
whether  appellant  had  a  right  to  estop  supply- 
ing the  water  upon  the  refusal  of  respondent 
to  pay  the  sum  in  arrears..  It  is  contended  by 
appellant  that  the  demurrer  admits  not  ODly 
that  the  rules  were  reasonable,  but  that  it  was 
impracticable  for  appellant  to  carry  on  its 
business  without  the  rules  which  the  answer 
alleges  it  had  adopted,  and  that  the  defendant 
at  die  time  of  its  application  knew  what  the 
rules  were,  and  agreed  to  be  bound  by  them, 
and  that  it  is  likewise  admitted  that  the  rate 
charged  was  reasonable.  The  respondent 
claims  there  is  no  admission  that  it  agreed  to 
comply  with  the  rules  and  regulations  of  the 
appellant;  and,  quoting  from  paragraph  7 
aforesaid  of  the  answer,  says:  **This  is  really 
the  only  attempt  at  an  affirmative  allegation 
in  the  answer,  and  is  very  ingeniously  pleaded. 
Much  stress  is  laid  upon  it  by  counsel  for  ap- 
pellant. It  is  argued  that,  because  respond- 
ent made  an  application  in  writing  to  be  fur- 
nished with  water  on  its  premises,  it  'there- 
upon,' by  inference  or  implication,  agreed  to 
comply  with  the  rules  ana  regulations  of  ap- 
pellant, whatever  they  might  be,  reasonable 
or  unreasonable;  and  that  therefore  appellant 
has  the  right  to  shut  the  water  off>  and  deprive 
respondent  of  the  use  thereof,  regardless  of 
consequences,  simply  to  enforce  the  payment 
of  a  disputed  claim  and  penalty.  This  pre- 
tended right  respondent  disputes,  and  the  de- 
murrer does  not  admit  it. "  It  contends  that  the 
actual  issue  raised  by  the  pleadings  is  whether 
the  appellant  has  a  legal  righi  to  enforce  or 
attempt  to  enforce  the  payment  of  a  sum 
claimed  by  it  to  be  due,  which  includes  a  pen- 
alty of  5  per  cent  for  nonpayment  for  water 
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furnished  by  it  to  respondent,  by  shutting  off 
the  water  connections  with  respondent's  prem- 
ises, and  depriving  it  of  the  use  of  water  fur- 
nished by  appellant  under  its  franchise.  That 
said  franchise  confers  upon  appellant  valuable 
rights  and  privileges,  and,  while  it  is  not  an 
exclusive  grant  by  the  terms  of  its  charter,  that 
it  is  so  practically.  That  these  rights  and 
privileges  are  granted  by  the  public,  and  in 
consideration  therefor  it  owes  something  to 
the  public,  viz.:  The  "supplying  the  city  of 
Tacoma  and  the  inhabitants  thereof  with  pure 
and  fresh  water,  for  which  they  shall  be  and 
are  hereby  authorized  to  charge  theconsutne:-s 
thereof  reasonable  rates."  That  no  power  i& 
conferred  in  any  way  upon  appellants  to  arbi- 
trarily establish  a  rate  or  charge  which  the 
public  should  be  compelled  to  accept  as  rea- 
sonable, nor  is  the  appellant  in  any  way  given 
any  power,  right,  or  privilege  to  proceed  to 
the  enforcement  of  the  payment  of  any  sum  it 
may  claim  to  be  due  it  in  any  other  way  than 
that  possessed  by  any  other  individual  or  cor- 
poration,— ^that  IS,  through  the  courts,  under 
the  forms  of  law.  The  respondent  further 
contends  that  the  rules  as  well  as  the  rate 
charged  are  unreasonable;  that  the  pleadings- 
disclose  a  dispute  between  the  parties  there- 
upon, and  that  the  respondent  has  a  right  to 
have  these  matters  determined  by  the  courts- 
in  the  usual  way;  and  contends  further  that 
the  answer  of  appellant  is  bad  on  demurrer  be- 
cause it  admits  the  purpose  of  appellant  to 
shut  off  and  deprive  the  respondent  of  the  use 
of  said  water  on  its  said  hotel  premises,  which 
use  the  complaint  alleges  is  absolutelv  necessary 
to  enable  it  to  conduct  its  hotel  business. 

Some  of  the  matters  so  contended  for  by- 
respondent,  it  seems  to  us,  are  not  involved  in 
the  case  in  its  present  aspect.  The  appellant 
corporation  has  been  expressly  granted  the 
right  to  supply  the  city  of  Tacoma  and  its  in- 
habitants with  pure  and  fresh  water,  with  the 
right  to  lay  pipes,  etc.,  in  the  public  streets- 
and  alleys,  for  the  purpose  of  carrying  the 
same  into  effect  Its  business  is  such  as  is 
usually  carried  on  by  the  public  or  associated 
capital,  and  it  is  dependent  upon  the  needs  of 
the  people  in  its  immediate  vicinity  for  its- 
profit  Its  relations  to  the  people,  and  the 
rights  and  privileges  it  must  from  the  very 
nature  of  its  business  necessarily  exercise,  give 
it  a  public  character,  and  to  some  extent  a  mo- 
nopoly, which,  it  is  true,  can  only  be  tolerated 
upon  \he  ground  of  a  reciprocal  duty  to  meet 
the  public  want.  Its  duty  is  to  supply  the  in- 
habitants of  Tacoma  within  the  extent  of  its- 
business,  who  may  apply  to  it  therefor,  with 
water,  for  a  reasonable  price,  and  upon  reason- 
able conditions.  This  it  can  be  compelled  to 
do,  and  respondent  is  right  in  its  contention 
that  appellant  cannot  arbitrarily  establish 
prices  which  must  be  paid,  and  conditions 
which  must  be  submitted  to,  by  the  inhab- 
itants of  that  city,  without  any  regard  aa 
to  whether  such  prices  and  conditions  are 
reasonable  or  necessary.  But,  as  we  view 
the  case,  this  question  is  not  now  before  us. 
It  does  not  appear  that  the  city  has  under- 
taken in  any  way  to  fix  prices  or  lav  down 
rules  to  govern  appellant's  business,  and  what- 
ever rights  the  city  may  have  in  this  respect 
we  are  not  caUed  upon  to  consider;  but  cer- 
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tainly,  in  the  absence  of  anv  such  attempt 
upon  the  part  of  the  city,  appellant  has  a  right 
to  establish  prices  to  be  paid,  reasonable  in 
amount,  and  to  make  all  needful  rules  for  the 
management  and  regulation  of  its  business, 
and  under  such  circumstances,  at  least,  when- 
ever a  contest  arises  over  them,  these  will  be 
questions  for  the  courts  to  determine.  But 
the  answer  in  this  case  alleges  that  the  rate  of 
prices  established  is  a  reasonable  one,  and,  un- 
der the  familiar  rule  of  pleading  that  a  de- 
murrer admits  eirerything  which  is  well  plead- 
ed, this  fact,  under  the  present  aspect  of  the 
case  is  settled.  So  also  is  the  fact  of  the  in- 
debtedness for  the  water  previously  furnished 
likewise  admitted.  We  wish  this  understood 
as  limited  to  the  sum  first  demanded.    The 

Sower  of  the  water  company  to  impose  an  ad- 
itional  sum  by  way  of  penalty  in  case  of  non- 
payment standEs  upon  a  different  footing  from 
Uiat  of  the  power  to  establish  the  price  in  the 
first  instance,  not  being  dependent  upon  any 
facts  as  to  the  cost  ana  expenses  of  supplying 
the  water  and  carrying  on  its  business,  and  a 
reasonable  profit  thereon.  As  to  whether  the 
penalty  could  be  sustained,  might  be  regarded 
as  a  question  of  law  for  us  to  determine,  as  to 
its  beinff  authorized,  or  a  reasonable  charge, 
did  we  find  it  necessary  for  us  to  pass  upon  it 
in  the  disposition  of  the  case,  unless  it  should 
be  sustained  upon  the  ground  that  it  was  a 
part  of  the  original  price  which  the  respondent 
contracted  and  agreed  to  pay  in  case  of  the 
contingency  arising.  But,  in  any  eyent,  it 
stands  admitted  that  the  rate  fixed  is  reason- 
able; that  the  respondent  used  the  water  for  a 
time  specified;  and  that  it  is  indebted  to  the 
appellant  therefor  in  the  sum  first  demanded; 
and  there  is  no  claim  that  it  has  ever  tendered 
any  sum.  The  allegation  in  the  complaint  of 
a  readiness  and  willingness  to  pay  does  not 
amount  to  this,  even  if  it  could  be  considered. 
Now,  then,  could  the  Water  Comt)any  re- 
fuse to  supply  the  Hotel  Company  with  water 
any  longer  unless  it  would  pay  the  sum  already 
due?  whether  the  contract  between  the  par 
ties  was  for  a  specified  time  not  yet  expired, 
or  was  a  continuing  one,  is  not  apparent,  and 
it  does  not  matter,  for  it  is  admitted  that  the 
sum  stated  was  due  under  the  contract,  what- 
ever it  was.  There  was  no  new  application 
for  water  subsequent  to  the  one  under  which 
the  water  up  to  October  1,  1890,  had  been 
furnished,  and  we  are  of  the  opinion  that  the 
Water  Company  had  the  right  to  require  the 
payment  of  the  sum  so  due  as  a  condition 
precedent  to  its  continuing  to  supply  the  Hotel 
Company  with  water  under  the  general  rule 
it  had  previously  establiMhcd,  and  it  Is  not 
necessary  to  discuss  the  question  whether  the 
reasonableness  or  necessity  of  this  rule  is  ad- 
mitted by  the  pleadings,  for  we  find  as  a  mat- 
ter of  law  that  it  is  reasonable.  Nor  are  we 
required  to  find  whether  it  stands  admitted  by 
the  pleadings  that  the  Hotel  Company  con- 
tracted in  writing  in  its  application  for  water 
to  be  bound  by  the  Water  Company's  rules, 
for  it  was  bound  in  any  event  by  the  reason- 
able rules  of  the  Water  Company,  of  which  it 
had  actual  notice;  and  it  did  have  notice  of 
this  rule,  at  least  when  payment  was  demand- 
ed, and  it  is  not  claimed  that  the  Hotel  Com- 
pany made  any  attempt  to  comply  therewith, 
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nor  that  it  was  not  given  a  reasonable  time 
therefor.  We  do  not  decide  that  the  Water 
Company  could  not  refuse  to  furnish  water 
until  the  sum  due  had  been  paid,  whatever 
the  facts  may  have  been  as  to  the  contract,  or 
in  case  of  a  new  application,  unless,  perchance, 
the  contract  proviaed  otherwise,  or  a  new  con- 
tract should  be  entered  into  ignoring  the  sum 
due. 

In  WiUiams  v.  Mutual  Q.  Co.,  52  Mich.  4d9, 
60  Am.  Rep.  266,  It  is  held  that  the  gas  com- 
pany had  the  right  to  demand  a  deposit  of 
money  in  advance,  by  way  of  security,  before 
it  could  be  compelled  to  furnish  gas.  In  that 
case  the  applicant  had  been  using  about  $60 
worth  of  gas  per  week,  and  its  requirements 
were  increasing,  and  the  court  sustained  a  de- 
mand for  a  deposit  of  $100.  Seventy-five  dolr 
lars  had  been  tendered  therefor.  In  Sktpard 
V.  Milwaukee  Q.  L  Oo,,6  Wis.  589,  70  Am. 
Dec.  479,  the  court  says:  "  The  third  rule  of 
the  company,  allowing  the  company  to  de- 
mand security  for  the  gas  consumed,  or  a  de- 
posit of  money  to  secure  payment  thereof,  ap- 
pears to  be  just  and  necessary  to  guard  afloat 
loss.  As  the  delivery  of  the  gas  is  necessarily  its 
consumption,  and  as  the  amount  delivered  is 
ascertained  by  the  amount  consumed,  it  would 
seem  to  be  just  and  right  that  the  company 
should  not  be  compelled  to  furnish  it  without 
reasonable  security  for  payment  in  convenient 
amounts,and  at  proper  periods."  In  BeopU  v. 
Manhattan  G,  L  (A?.,  46  Barb.  186,  it  is  held 
that  the  company  may  shut  off  the  supply  of 
gas  until  it  has  l)een  paid  the  amount  due  for  ^as 
previously  furnished.  And  the  authorities 
apply  as  well  to  a  water  company  as  to  a  gas 
company,  although  water  is  a  necessary  of 
life.  So  far  as  its  use  is  required  as  a  necessity 
of  life,  if  a  case  could  possibly  arise  where  an 
applicant  could  not  get  water,  otherwise  there, 
or  go  elsewhere  to  get  it,  it  would  be  the  duty 
of  3ie  public  authorities  to  furnish  it  to  him  at 
the  public  expense.  In  Oirard  L.  Int.  Co.  v. 
Philadelphia,  88  Pa.  894,  it  is  said  that  the 
supplying  of  water  and  gas  is  not  a  municipal 
duty.  **  Hence,  when  &e  city  undertakes  to 
do  so,  it  acts,  not  by  virtue  of  any  rights  of 
sovereignty,  but  exercises  merely  the  functions 
of  a  private  corporation.  Weaiern  Sat.  Fund 
Soc.  V.  Philadelphia,  81  Pa.  175,  72  Am.  Dec. 
780;  WheeJer  v.  Philadelphia,  77  Pa.  888.  The 
introduction  of  water  by  the  city  into  private 
houses  is  not  on  the  footing  of  a  contract,  but 
of  a  license,  which  is  paid  for.  Smith  v. 
Philadelphia,  81  Pa.  88,  22  Am.  Rep.  781.  It 
may  very  well  be  that  when  a  license  has  been 
given  by  the  city  to  the  owner  of  a  house  to 
use  the  water  such  licen:^  may  not  be  with- 
drawn arbitrarily,  or  from  mere  caprice.  But 
it  is  equally  clear  that  the  city  may  adopt  such 
rules  in  regard  to  the  use  of  the  water  and  the 
payment  therefor  as  the  municipal  authorities 
shall  deem  expedient."  And  it  was  held  in 
that  case,  where  the  ownership  of  the  premises 
had  changed,  and  where  payment  for  the 
water  furnished  for  one  year  immediately  pre- 
ceding the  purchase  had  been  tendered  by  the 
new  owner,  it  being  conceded  that  this  was  a 
proper  charge  under  the  city  ordinance,  that 
the  cit^  could  not  be  compelled  to  furnish 
water  fcr  the  premises  aforesaid  unless  the  ap- 
plicant would  pay  the  sum  in  arrears  for  water 
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furnished  during  three  years  preceding  the 
change  of  ownership,  with  certain  penalties 
thereunto  added,  although  the  city  had  neg- 
lected to  take  any  steps  according  to  the  terms 
of  the  ordinance  to  collect  the  sums  so  due  for 
the  previous  years.  As  to  the  authority  of 
such  companies  to  establish  reasonable  rules, 
see  1  Morawetz,  Priv.  Corp.  §  501;  1  Water- 
man, Corp.  g  77;  2  Rorer,  Railroads,  §  18.  A 
condition  imposed  that  the  Company  might 
refuse  to  furnish  water  to  an  applicant  refusing 
to  pay  it  a  sum  due  for  water  furnished  there* 
under  is  in  one  sense  a  security  for  the  pay- 
ment thereof.  Instead  of  forming  an  estimate 
of  the  water  that  would  likely  be  used,  and 
requiring  a  deposit  in  advance  of  a  sufScient 
sum  of  money  to  cover  the  same,  or  requiring 
other  security  for  the  pavment  thereof,  the 
Water  Company  provides  that  at  stated  periods 
payments  shall  l^  made  in  order  that  a  large 
sum  may  not  accumulate,  it  being  willing  to 
take  its  chances  for  a  stated  time  without 
other  security.  Surely  this  is  more  lenient 
than  either  to  demand  a  bond  or  other  security, 
or  a  deposit  of  a  sum  of  money  in  advance  large 
enough  to  be  reasonably  certain  of  covering 
the  sum  that  should  become  due. 

Under  the  view  we  have  taken  of  the  state 
of  the  case,  the  authorities  cited  by  respondent, 


going  to  cases  where  an  issue  has  been  raised 
over  the  amount  due,  are  not  applicable.  Of 
course,  the  re8]x>ndent  has  the  nght  to  contest 
the  fact  of  the  indebtedness,  and  of  the  rea- 
sonableness of  the  rate,  unless  it  has  agreed  to 
pay  according  to  such  rate,  and  even  in  that 
case,  should  it  appear  that  it  was  compelled 
to  make  such  an  agreement  in  order  to  obtain 
the  immediate  necessary  use  of  the  water. 
Appellant  makes  the  point  that  the  demurrer 
to  the  answer  could  not  be  sustained  in  any 
event,  whatever  the  court  might  hold  upon 
the  other  questions,  because  the  demurrer 
goes  to  the  whole  answer,  and,  as  the  first  part 
of  it  only  denies  and  tenders  an  issue  upon  the 
allegations  of  the  complaint,  it  is  unquestion- 
ably good.  Consequently  the  demurrer  should 
only  have  been  directed  to  the  new  matter; 
otherwise,  the  answer  raising  an  issue  as  to  the 
allegations  contained  in  the  complaint,  the  de- 
murrer must  be  overruled.  While  we  think 
this  point  is  well  taken,  we  have  considered 
the  real  merits  in  the  other  questions  raised  as 
thev  appeared  to  us. 

Htversed  and  remanded. 

Anders.  C%.  </.,  and  Hoyt  and  Stiles* 
c/c/.,  concur. 

Dunbar,  J. :    I  concur  in  the  result. 
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An  opinion  of  »  witness  a*  to  what  the 
rental  Talue  of  property  would  have 
been  several  years  after  a  railroad  was  built  in 
front  of  it  if  the  road  had  not  been  built  Is  not 
competent  evidence. 

(December  1, 1801.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Superior  Court  of 
the  City  of  New  York  affirming  a  Judgment 
of  a  special  term  in  favor  of  plaintiffs  In  a 
suit  brought  to  enjoin  the  operation  of  defend- 
ants' road  until  compensation  should  be  made 
to  plaintiffs  for  the  Injuries  caused  to  their 
property  by  the  road.    lieverml. 

Statement  by  Potter,  J,: 
The  action  -was  commenced  April  8,  1888, 
and  was  tried  June  28, 1889.    The  premises  in 

Question  is  No.  160  Pearl  Street,  in  the  city  of 
Tew  YorlE,  consisting  of  a  lot  and  brick  build- 
ing, in  front  of  which  defendants  constructed 
and  operated  an  elevated  railroad.  The  com- 
plaint contains  the  usual  allegations   which 

NoTS.'Tbl8  case  is  published  as  illustrating  the 
application  of  the  rule  laid  down  in  Roberts  v.  New 
York  Blev.  R.  Ck>..  18L.  R.  A.  499,  128  N.  Y.  4fi6,  the 
opinions  and  briefs  In  which  contain  an  exhaustive 
dlecuflsion  of  the  subject. 
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characterize  the  numerous  cases  of  this  class  of 
actions  against  defendants,  and  asks  for  judg- 
ment for  the  depreciation  of  the  rental  and  fee 
values  of  the  premises,  and  for  an  injunction 
as  incidental  to  the  latter,  from  the  7th  day  of 
November,  1886,  since  which  time  plaintiffs 
have  owned  and  possessed  said  premises,  to  the 
time  of  the  trial  of  this  action,  in  consequence 
of  the  maintenance  and  operation  of  the  rail- 
road by  defipndants.  The  plaintiffs  were 
awarded  judgments  accordingly. 

Mewrs.  Jnlien  T.  Da^ieB*  Samuel 
Blythe  Rogers  and  J«  C.  Thomson,  for 

appellants: 

It  was  error  to  permit  witnesses  for  plaintiff 
to  state  what,  in  their  opinion,  would  have  been 
the  fee  and  rental  values  of  this  property  bad 
the  raUway  not  been  built. 

This  evidence  was  incompetent,  as  being  the 
conclusion  of  a  witness  upon  a  matter  which  it 
was  the  sole  province  of  the  court  to  deter- 
mine. 

MeQean  v.  Manhattan  E.  Co,  117  N.  Y. 
219;  Awry  v.  New  York  Cent,  d  K  R.  B.  Co. 
121  N.  Y.  81. 

Mr.  G.  Willett  Van  Nest,  for  respond- 
ents: 

Conceding  for  the  purpose  of  argument  that 
the  McOean  Case,  117  N.  Y.  210,  decides  that 
it  is  not  proper  to  ask  a  witness  the  value  of 
property  "if  there  were  no  elevated  road  in 
front  thereof,"  yet  it  was  clearly  proper  to 
ask  as  to  the  value  of  the  property  as  it  stood. 
To  raise  the  McGkan  question  the  defendants 
shtuld  have  objected  to  the  latter  part  of  the 
question. 

Hoehrieter  v.  People,  2  Abb.  App.  Dec.  868; 
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New  York  v.  Second  Ave.  R.  Co.  8  Cent.  Rep, 
822,  102  N.  Y.  682. 

A  motion  to  strike  ont  is  in  the  discretion  of 
the  court.  A  party  cannot  wait  to  bear  whether 
evidence  is  favorable  to  him  or  not  and  if  not 
then  move  to  strike  out. 

Platner  v.  Platner,  78  N.  Y.  00;  Marks  v. 
King,  64  N.  Y.  628;  Hatch  v.  AttriU,  118  N. 
Y.  387. 

Potter*  J.y  delivered  the  opinion  of  the 
court: 
It  will  not  be  necessary  to  consider  all  the 

?[ue8tion&  sou/ifht  to  be  raised  upon  this  appeal, 
or  we  think  a  new  trial  must  be  ordered  for 
the  errors  to  be  found  in  the  record  in  relation 
to  the  evidence  of  value  received  by  the  learned 
trial  court.  The  question  was,  What  was  the 
rental  value  with  and  without  the  railroad  in 
the  years  1888  to  1884,  1885  to  1886,  1886  to 
1887,  and  from  that  year  to  the  year  1888? 
This  was  objected  to  upon  the  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial, 
and  not  within  the  issues  in  this  action,  and 
not  a  proper  method  of  proof.  The  objections 
were  overruled,  and  the  witness  answered  the 
question  in  both  respects.  The  defendants  ex- 
cepted. After  answering  that  question,  the 
case  discloses  that  the  witness  proceeded  to 
testify  in  relation  to  the  selling  value  of  this 
property  with  and  without  the  road.  He  testi- 
fied that  the  selling  value  of  this  property  in 
1879  was  $22,000  the  selling  value  of  the  prop- 
erty to-day  (upon  the  day  of  the  trial,  I  sup- 
pose) is  $85,000;  and  that  the  selling  value  at 
the  last-mentioned  time,  if  there  was  no  rail- 
road there,  would  be  $47,500.  It  will  be  ob- 
served that  the  witness  was  not  in  terms  asked 
what,  in  his  opinion,  was  the  rental  value  with 
and  without  the  railroad,  and  it  does  not  ap- 
pear from  the  record  whether  the  witness  was 
asked  any  question  in  respect  to  the  selling 
value  of  the  property  with  or  without  the  rail- 
road, nor  that  there  was  kny  distinct  renewal 
of  the  former  objections  made  to  this  kind  of 
evidence.  All  the  testimony  seems  from  the 
record  to  have  been  given  by  the  witness  in 
response  to  the  question  put  to  him  as  to  the 
rental  value,  and  that  question  was  not  in  terms 
to  obtain  the  opinion  of  the  witness  as  to  such 
value.  But  it  is  quite  apparent  that  the  court,, 
counsel,  and  witness  understood  that  the  ques- 
tion called  for  the  opinion  of  the  witness. 
This  is  shown  from  the  nature  of  one  branch 
of  the  inquirv,  which  was  as  to  what  would 
the  rental  value  of  the  premises  have  been  sev- 
eral years  after  the  railroad  was  built,  if  it  had 
not  been  built.  The  answer  to  this  question, 
in  the  condition  of  the  case  on  trial  at  which  it 
was  asked,  seems  to  me  to  involve  far  more 
objectionable  evidence  than  that  which  may  be 
given  by  an  expert;  for,  in  order  to  be  an  ex- 
pert, the  witness  must  have  some  knowledge 
or  experience  in  relation  to  facts  of  the  same 
or  of  a  similar  nature  to  those  on  which  the 
opinion  is  to  be  based,  and  there  is  no  pretense 
that  this  railroad  has  ever  been  removed,  or 
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has  ceased  to  be  operated  for  any  length  of 
time,  since  it  was  constructed,  and  there  is  no 
suggestion  that  the  witness  had  ever  known  or 
heara  of  a  railroad  of  any  kind  that  had  been 
removed,  or  its  operation  suspended,  at  any 
time  or  at  any  place.  Hence  his  answer  could 
not  be  that  of  an  expert,  who  must  have  some 
knowledge  of  the  effects  from  similar  causes, 
and  must  be  wholly  speculative,  or  without 
the  knowledge  essential  to  constitute  an  ex- 
pert. The  character  of  two  of  the  objections 
that  were  made  to  the  question,  viz.,  that  it 
was  ''incompetent  and  not  a  proper  method  of 
proof,"  in  order  to  ascertain  the  damages,  plain- 
ly indicate  that  the  answer  must  be,  to  an 
essential  degree,  the  opinion  or  speculation  of 
the  witness.  Moreover,  the  answer  of  the  wit- 
ness to  a  material  part  of  the  inquiry  conclus- 
ively shows  that  he  was  giving  opinion  evi- 
dence, for  he  says:  '*  In  nay  opinion  the  rental 
value  from  May,  1882,  to  May,  1888,  had  there 
been  no  such  elevated  railroad  in  front  of  the 
property,  would  have  been  over  $8,500."  The 
defendants'  counsel,  in  addition  to  the  objec- 
tion made  at  the  outset  of  the  introduction  of 
this  species  of  evidence,  made  a  motion  at  the 
close  of  it  to  strike  it  out  upon  the  same 
grounds  that  the  objections  had  been  made, 
and  specifically  that  such  evidence  "  did  not 
bear  upon  the  proper  measure  of  damages.*' 
The  court  denied  the  motion,  and  defendants 
duly  excepted.  Immediately  after  the  denial 
of  the  motion  to  strike  out  the  evidence  the 
witness  distinctlv  stated:  '*!  form  my  opinion 
that  the  fee  value  of  that  property  to<lay  is 
$47,000,  if  there  were  no  railroad  there,  by 
taking  the  way  that  other  property  in  other 
streets  has  advanced  without  the  elevated  rail 
road."  This  is  abundantly  sufficient  to  bring 
the  evidence  of  the  witness  within  the  rule  oi 
condemnation  laid  down  in  the  recent  decision 
of  this  court  in  BdberU  v.  Neui  York  ERet.  J?. 
Co,,  128  N.  Y.  455,  18  L.  R.  A.  499,  even  if 
there  were  any  serious  doubts  whether  the  evi- 
dence given  by  the  witness  in  respect  to  the  fee 
or  selling  value  of  the  property,  without  the 
railroad,  was  objected  to  upon  the  same 
grounds.  In  the  BoherU  Case,  supra,  the  court 
held  these  questions,  viz.,  "  What  do  you  esti- 
mate the  rental  value  of  the  property  to  be,  the 
railroad  not  being  there?"  and  "That  is,  you 
think  that  the  four  houses  fronting  on  Third 
Avenue  are  worth  $80,000  now,  and  that  they 
would  be  worth  $110,000  if  the  structure  and 
railroad  were  not  there?" — (that  is,  upon 
the  street  in  front  of  the  premises,)— to  be  im- 
proper and  incompetent,  and  ordered  the  case 
to  be  sent  back  for  a  new  trial  by  reason  of 
such  error.  In  support  of  such  ruling  Jndge 
Peckbam  delivered  a  conclusive  and  exhaustive 
opinion,  in  which  tve  of  the  seven  members  of 
the  court  concurred,  and  there  is  no  occasion 
or  room  for  any  further  discussion  or  elabora- 
tion upon  that  point. 

The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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A  toy  gun  is  not  such  a  dang^ronB  in- 
stmment  that »  man  can  be  held  neg^ 
lij^ent  in  giving  it  to  his  boy  nine  years 

old  with  caution  to  be  careful  with  it  and  not 
to  lend  it,  and  be  is  not  liable  for  the  damages 
where  in  his  absence  his  wife  permits  it  to  be 
taken  by  a  visiting  boy,  who  puts  out  the  eye  of 
a  man  in  the  street  with  a  shot  from  ir. 

(October  80,  1801.) 

ERROR  to  Ihe   Circuit  Court   for  Berrien 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  loss  of  plaintiffs  eye  through 
the  alleged  negligence  of  defendant.   Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  N.  A.  Hamilton,  for  appeUant: 
A  man  who  places  in  the  hands  of  a  child 


an  article  of  a  dangerous  character,  and  one 
likely  to  cause  injury  to  the  child  itself  or  to 
others,  is  guilty  of  an  actionable  wrong. 

Binford  v.  John»on,  82  Ind.  427. 

If  persons  chargeable  with  a  duty  of  care 
and  caution  towards  them  leave  exposed  to  the 
observation  of  children  anything  which  would 
be  tempting  to  them,  and  which  they  in  their 
immature  judgment  might  naturally  suppose 
they  were  at  liberty  to  handle  or  play  with, 
they  should  expect  that  liberty  to  be  taken. 

Powers  V.  Harlow,  58  Mich.  607,  51  Am. 
Rep.  164;  Harriman  v.  PiUsfmrgh,  C,  <Jh  8t.  L. 
R.  Co.  9  West.  Rep.  438,  46  Ohio  St.  11;  Lane 
V.  Atlantic  Works,  111  Mass.  136. 

The  law  requires  of  persons  having  in  their 
custody  instruments  of  danger  that  they  should 
keep  them  with  the  utmost  care. 

JJiJtxm  V.  BeU,  5  Maule  &  S.  198. 

If  one  is  gujlty  of  negligence  in  leaving  any- 
thing dangerous'  in  a  place  where  it  is  extreme- 
ly probable  that  some  other  person  will 
un justifiabl V  set  it  in  motion  to  the  injury  of 
a  third,  and  if  that  injury  should  be  so  brought 


Nora.— 2VeaIi(7enc«  in  resDect  to  guns  ami  simUar 
danoerous  agencies. 

The  law  requires  of  those  who  use  dangerous 
agencies  the  greatest  oare  in  the  custody  and  use 
of  them.  Pittsburgh,  C.  A  St.  L.  R.  Co.  v.  Shields,  8 
L.  K  A.  404,  47  Ohio  St.  387. 

As  fire-arms  are  more  than  ordinarily  dangerous 
when  loaded,  those  who  handle  them  are  bound  to 
use  more  than  ordinary  oare  to  prevent  injury  to 
others.    Moebus  v.  Becker,  46  N.  J.  L.  41. 

But  the  ground  of  liability  for  accidental  injury 
from  the  discharge  of  a  gun  is  negligence.  Weaver 
V.  Ward,  Hob.  134;  Lynch  v.  Nurdln,  1  Q.  B.  28, 2 
8teph.  N.  P.  1017;  Beg. v.  Salomon,  48  L.  T.  N.  S.  678; 
Underwood  v.  Hewson,  Strange,  SOU;  Welch  v. 
Durand,  96  Conn.  182,  4  Am.  Bep.  55;  Cole  v.  Fisher, 
11  Mass.  187:  Moody  v.  Ward,  18  Mass.  289;  Morgan 
V.  Cox,  22  Mo.  378, 66  Am.  Dec.  628;  Castle  v.  Duryee, 
2  Keyes,  169;  Dalton  v.  Favour.  8  N.  H.  466;  Tally  v. 
Ayres,  8  Sneed,  677. 

Quite  similar  to  the  main  case  is  a  decision  that 
the  sale  oroartrtdges  loaded  with  powder  and  ball 
for  a  toy  pistol  with  inptruotions  as  to  their  use 
to  boys  ten  and  twelve  years  of  age  respectively, 
one  of  whom  left  the  pistol  on  the  floor  where  his 
brother  six  yean  of  age  picked  It  up  and  discharged 
it,  Inflicting  on  one  of  the  older  boys  a  wound 
which  caused  his  death,  renders  the  dealer  liable 
to  an  action  for  negligence.  Binford  v.  Johnston, 
82  Ind.  426. 

So  selling  and  delivering  gun  powder  to  a  child 
eight  years  old  with  knowledge  that  he  is  an  unfit 
person  to  be  Intrusted  with  it  will  make  one  liable 
for  injuries  which  he  receives  by  its  explosion. 
Carter  v.  Towne,  96  Mass.  567, 96  Am.  Dec.  683. 

Allowing  a  loaded  gun  to  be  given  to  a  mulatto 
girl  thirteen  or  fourteen  years  of  age,  although 
the  priming  was  first  removed,  is  negligence  which 
will  create  a  liability  for  an  injury  to  a  third  per- 
son by  discharge  of  the  gun  on  her  playfully  aim- 
ing it  at  him  and  pulling  the  trigger,  without 
supposing  that  it  would  go  off.  Dixon  v.  Bell,  5 
Maule  ft  S.  196. 

Leaving  a  dynamite  cartridge  among  the  saw- 
dust in  a  common  packing  box  on  the  ground 
under  a  rude  shed  and  marked  ^^owder"  is  negli- 
gence which  will  create  a  liability  for  injuries  sus- 
tained by  a  small  boy  who  cannot  read,  and  who, 
while  rightfully  on  the  premises,  obtains  the  cart- 
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ridge  and  cracks  it  upon  a  stone.     Powers  v.  Har- 
low, 63  Mich.  607, 61  Am.  Rep.  154. 

A  personal  injury  received  by  the  negligent  dis- 
charge of  a  cannon  on  a  pleasure  yacht  during  the 
absence  of  the  owner,  by  one  of  the  crew  not  in 
the  course  of  any  employment  or  duty  of  the 
master,  but  merely  as  a  salute  to  another  yacht  in 
passing,  does  not  render  the  owner  liable  to  the 
person  Injured.  Haack  v.  Fearing,  36  How.  Pr. 
469. 

One  hunting  in  a  wilderness  is  not  bound  to  an- 
ticipate the  presence  within  range  of  his  shot  of 
another  man,  and  is  not  liable  for  injury  uninten- 
tionally caused  to  the  latter  by  shooting.  Blxseil 
V.  Booker,  16  Ark.  806. 

For  firing  a  pistol  through  the  front  door  of  a 
restaurant  when  told  by  a  companion  who  is  inside  i 
to  fire  a  salute  after  the  latter  has  obtained  en- 
trance at  midnight  through  a  side  door  makes  the 
person  firing  and  the  one  advising  it  both  respon- 
sible for  injury  by  the  shot  to  the  restaurant 
keeper,  who  had  refused  them  admission,  where 
there  is  an  ordinance  prohibiting  the  discharge  of 
fire-arms  In  the  street.  Dalngerfield  v.  Thompson, 
38  Gratl.  186.  86  Am.  Rep.  788. 

Taking  a  loaded  gun  into  town  and  leaving  it  in 
a  store  without  any  necessity  or  cause  for  doing 
so  is  an  uncalled  for  and  reckless  act  which  will 
make  one  liable  for  an  injury  by  its  accidental 
discharge  while  taking  it  away.  Tally  v.  Ayres,  3 
Sneed,  677. 

The  discharge  of  a  gun  carried  by  one  of  two 
persons  who  were  quarrelling  while  he  was  stoop- 
ing Jown  to  pick  up  a  stick  makes  him  liable  to 
the  other,  who  is  thereby  hurt,  for  gross  negli- 
gence in  handling  it.  Chataigne  v.  Bergeron,  10 
La.  Ann.  669. 

Presenting  a  loaded  pistol  in  a  room  among 
many  persons  while  engaged  in  a  quarrel  renders 
one  liable  for  aocidental  injury  to  a  third  person 
by  its  discharge.  Chiles  v.  Drake,  2  Met.  (Ky.)  146, 
74  Am.  Dec.  406. 

Shooting  a  dog  while  aiming  at  a  fox  under 
cover  creates  a  liabilitv  to  the  owner  of  the  dog 
for  the  loss.  Wright  v.  Clark,  60  Vt.  180,  28  Am. 
Rep.  496. 

A  boy  about  twelve  years  of  age  Is  liable  for 
gross  negligence  in  shooting  an  arrow  at  another 
boy  putting  out  one  of  his  eyes.  Bullock  v.  Bab- 
cock,  3  Wend.  881.  B.  A.  R. 
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about,  the  sufferer  may  have  redress  by  action 
against  both  or  either  of  the  two,  but  unques- 
tionably against  the  first. 

LifneJh  V.  Nurdiriy  1  Q.  B.  29;  Tally  y,  Ayreh, 
3  Sneed,  677;  Mt/rgan  v.  Cox,  22  Mo.  878,  66 
Am.  Dec.  623. 

The  boy  Tabor  is  probably  liable  to  the 
plaintiff. 

BuOock  V.  Bdbcock,  8  Wend.  391. 

Suppose  the  defendant  himself  were  the 
party  whose  eye  was  shot  out  by  Tabor,  and 
suppose  he  had  brought  an  action  against 
Tabor, — wouldn't  the  law  say  to  him  you  can- 
not recover;  by  your  own  act  in  leaving  the 
gun  where  the  boy  found  it  or  allowing  it  to 
be  so  left  you  contributed  to  the  injury.  Does 
it  not  follow  that  because  he  thus  contributed 
to  the  plaintiff's  injury  he  is  liable? 

P&u>er8  V.  Harlow,  53  Mich.  507,  51  Am.  Rep. 
\^^\  Binfordv.  Johrtson^  82  Ind.  426;  Han't- 
man  v.  Pittsburgh,  C.  db  St.  L.  B,  Co,  9  West. 
Rep.  438,  45  Ohio  St.  11;  Clark  v.  Chambers, 
L.  R.  3Q.  B.  Div.  327;  Tally  v.  Ayres,  3 
Sneed.  677;  Castle  v.  Dnryee,  2  Keyes,  169; 
Cole  V.  Fisher,  11  Mass.  187;  Carter  v'  Towne, 
98  Mass.  567.  96  Am.  Dec.  682;  McDonald  v. 
Snelling,  14  Allen,  296.  92  Am.  Dec.  768; 
Vincent  Y,  Stinehour,  7  Vt.  61,  29  Am.  Dec. 
145;  Vauderburg  v.  Irvcue,  4  Denio,  564,  47 
Am.  Dec.  268;  OuiUey.  Swan,  19  Johns.  381; 
Avdige  v.  Oaillard,  8  La.  Ann.  71 ;  Wright  v. 
aark,  50  Vt.  135,  28  Am.  Rep.  496;  Knott  v. 
Wagner,  16  Lea,  481. 

Mr.  Georf^e  S.  Clapp*  for  appellee: 

Plaintiff  sues  Mr.  Plummer  to  recover  for 
damages  sustained  through  an  accident.  In- 
evitable accident  is  not  a  ground  of  liability. 

Pollock,  Torts,  »118;  Brawn  v.  Kendall, 
6Cuflb.  292;  Mtro  Glycerine  Case,  82  U.  S.  15 
Wall.  524.  21  L.  ed.  206;  Harwy  v.  Dunlop, 
Hill  &  D.  Supp.  193;  M<yrris  v.  Piatt,  82  Conn. 
85;  Alderson  v.   Waistell,  1  Car.  &  E.  358. 

The  happening  of  an  accident  in  extraordi- 
nary circumstances  in  a  manner  that  could  not 
have  been  prevented  by  any  ordinary  measures 
of  precaution  is  not  itself  any  evidence  of  neg- 
Ugenoe. 

Blyth  V.  Birmingham  Waterworks  Co.  11 
Ezch.  781;  Crafter  v.  Metropolitan  B.  Co.  L. 
R.  1  C.  P.  800;  Glover  v.  London  d  S  W.  B. 
Co.  L.  R.  8Q.  B.  25;  CoJt  v.  Burbridge,  18 
C.  B.  N.  S.  430;  Lee  v.  Biley,  18  C.  B.  N.  S. 
722,  cited  by  Pollock,  Torts,  p.  40;  MetropoH- 
tan  B.  Co.  v.  Jackson,  L.  R.  3  App.  Cas.  193; 
Sha^T^  V.  Powell,  L.  R.  7  C.  P.  258;  Chasemore 
V.  RicAards,  7  H.  L.  Cas.  849. 

If  it  be  said  that  Mr.  Plummer  did  not  pre- 
vent the  accident  and  was  therefore  liable, 
what  ground  is  there  for  the  charge?  To  so 
become  liable  he  must  have  failed  to  act  with 
due  foresight.  There  must  have  been  the 
omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do. 

Blyth  V.  Birmingham  Waterworks  Co.  supra; 
Pollock.  Torts,  ♦Se,  89. 

Mr.  Georf^e  M.  Valentine  also  for  ap- 
X>e]1ee. 

Morse*  J.,  delivered  the  opinion  of  J  the 
court: 
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Plaintiff  brought  this  suit  in   the  Berrien 
Circuit  Court  to  recover  damages  for  the  lo^ 
of  his  right  eye,  which  was  destroyed  by  a 
shot  from  an  air-gun  in  the  hands  of  a  boy 
named  Roscoe  Tabor.     The  circuit  judge  di- 
rected a  verdict  for  the  defendant.     The  fac^ 
proven  are  substantially  as  follows:     During 
the  last  of  July  or  first  of  August,   1890.  the 
defendant  bonght  an  air-gun,  and  gave  it  to 
his  son,  Harry  Plummer.  a  lad  aged  about 
nine   years.    Defendant   also   bou^t  at  tht 
same  time  some  shot,  such  as  are  used  in  air 
guns.    Defendant  cautioned  his   son    to   be 
careful  in  using  the  gun.     The  shot  were  all 
used  in  about  two  days,  and  some  time  later 
defendant  bought  his  son  more  shot,  wbieb 
were  used  in  half  a  day.    No  other  shot  were 
bought  or  furnished  by  the  defendant,  or  by 
his  order,  or  with  his  knowledge.     Mrs.  Plum- 
mer, the  wife  of  the  defendant,  bought  her 
son  Harry  some  shot,  which  he  also  fired,  ex- 
cept four  shot,  by  one  of  which  plaintiff  wa^ 
injured.    On  the  morning  of   the    accident, 
September  3.  1890,  Harry  fired  the  shot  bought 
by  his  mother,  except  the  four  shot,  and  pu* 
the  gun  in  the  storm-house,  which  was  a  part 
of  the  dwelling,  and  put  the  four  shot  on  :i 
table-cloth,  and  went  to  school.     Mr.  Plummer 
was  not  at  home.    The  Tabor  boy  came  there 
with  some  rutabagas,  and  then  began  looking 
and  traveling  about  the  premises,  and  found 
the  gun  in  the  storm-house,  and  then  asked 
Mrs.  Plummer  for  some  shot,  and  she  haodtd 
him  the  four  shot  which  Harry  had  left  on  the 
table.     She  directed  him  to  shoot  at  the  hen 
coop  in  the  rear  of  the  house.     The  boy  fired 
one  shot  at  the  hen  coop,  one  at  an  apple  tree, 
and  then  he  went  around  to  the  north  side  of 
a  new  house,  which  Mr.  Plummer  was  Imild- 
ing,  to  a  point  about  a  rod  east  of  the  front  of 
the  new  house,  and  eight  or  ten  feet  north  of 
it.    The  boy  was  facing  the  west,   and  thr 
street  was  to  the  west  of  him,  and  the  stietS 
runs  northwest  and  southeast.     He  put  a  giapr 
on  a  plank,  and  looked  to  see  if  anyone  wa> 
in  the  street,  and,  seeing  no  one,  be  held  the 
muzzle  of  the  gun  about  two  and  one  half  fee? 
from  the  grape,  and  the   gun   was   pointed 
down,  and  fired.    The  distance  west  to  ihr 
street  from  where  the  boy  was,  when  he  sh<K. 
is  from  70  to  100  feet.     Mr.  Ohaddock  at  the 
time  the  shot  was  fired  was  standing  in  tht 
street,  looking  at  this  new  house  of  the  de- 
fendant.   The  shot  glanced  from  the  board. 
and  struck  him  in  the  eye.  destroying  it«     Thr 
street  was  a  frequentlv  traveled  highway  Is 
the  village  of  Benton  Harbor,  then  containinc 
about  8,700  inhabitants,  and  at  a  point  when 
defendant  had  long  resided.     Defendant's  boj 
Harry  was  nine  years  of  age  when  the  gu£ 
was  purchased,  and  the  Tabor  boy  was  ten 
years  old  when  the  shot  was  fired.     The  gua 
was  the  common  make  of  toy   air-gan  for 
children,  breaking  in  the  middle  for  the  ' 


tion  of  the  shot,  and,  when  closed  agahi.  oper 
atinff  with  a  spring,  compressing  the  air  aatl 
expelling  the  shot    The  i^ot  uscn  were  *'BB 


or  "double  B.*'  Harry  was  told  by  his  father 
not  to  lend  the  gun  to  other  boys,  ms  ther 
might  break  it.  The  Tabor  boy  lived  out  ta 
the  country,  and  occasionally  visited  ai  dt 
fendant's.  It  does  not  appear  that  the  defeod 
ant  knew  of  the  purchase  of  shot  by  his  wife. 
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or  that  bis  boy  bad  used  all  tbe  sbot  purcbased 
for  bim  by  defendant. 

Tbe  contentioD  of  tbe  plaintiff  is  tbat  the 
air-gun  in  (question  is  a  dangerous  weapon, 
and  that  piaintiff  did  not  use  sufficient  care  in 
Tbe  keeping  of  it  upon  his  premises;  tbat,  at 
any  rate,  the  question  whether  he  did  use  such 
care  or  not  should  have  been  submitted  to  the 
jury.    But,  as  the  facts  are,  tbe  defendant 
cannot  be  held  responsible  for  the  injury  to 
plaintiff,  unless  it  was  negligence,  sufficient  to 
support  this  action,  in  buying  the  gun  and  al- 
lowing his  son  to  use  it.    He  cannot  be  con- 
siders negligent  in  any  other  respect.    He 
cautioned  his  boy  to  be  careful  in  its  use,  and 
no  carelessness  of  his  own  son  was  shown  at 
any  time  in  his  use  of  it.    The  defendant  and 
his  son  were  neither  of  them  responsible  in  any 
way,  except  owning  the  gun,  for  the  use  of  It 
by   the  Tabor  boy.     It  was  kept  inside  the 
bouse,  for  the  storm-door  was  an  inclosure. 
If  it  came  into  tbe  hands  of  Tabor  through  the 
negligence  of  anyone,  it  was  the  negligence  of 
tbe  wife,  for  which  tbe  defendant  is  not  lia- 
ble.   This  air-gun  may  be  a  dangerous  weap- 
on in  a  certain  sense.    The  shot  fired  from  it 
will  not  penetrate  clothing,  but  it  will  put  out 
the  eye  of  a  person,  and  will  kill  small  birds 
and  some  small  animals.    These  guns  are  in 
common  and  every- day  use  by  children;  over 
400  of  them  were  sold  in  one  season  by  one 
dealer  at  Benton  Harbor.    But  it  is  not  more 
dangerous  in  tbe  hands  of  children  than  a  bow 
and  arrow  and  many  other  toys.    It  would 
hardly  be  good  sense  to  hold  that  this  air-ffun 
is  so  obviously  and  intrinsically  dangerous  uat 
it  is  negligence  to  put  it  in  the  hands  of  a 
child  nine  years  of  age;  and  that  such  negli- 
gence would  make  the  person,  so  putting  it  In 
the  hands  of  the  child,  responsible  for  tbe  act 
of  another  child,  getting  possession  of  it  with- 
out defendant's  consent  or  knowledge.    Even 
if  tbe  gun  had  been  left  lying  on  the  ground 
in  the  yard  of  the  defendant,  and  the  Tabor 
boy  had  picked  it  up  outside  the  house,  and 
used  it,   the  defendant  would  not  have  been 


responsible  for  tbe  damage  done  by  the  boy. 
An  axe  is  considered  a  dangerous  weapon,  but 
if  one  leaves  an  axe  by  his  wood-pile,  and  a 
child  comes  into  the  yard,  picks  it  up,  and  in- 
iures  another  with  it,  is  the  owner  of  the  axe 
liable  for  damage  because  he  has  not  put  this 
deadly  weapon  under  lock  and  key?  And  if 
it  be  granted  that  this  air-gun  loaded  is  a  dan- 
gerous weapon,  as  is  a  gunloaded  with  powder 
and  ball,  would  this  lact  make  tbe  defendant 
liable  ?  I  think  not.  Suppose  a  person,  own- 
ing a  shotgun,  should  put  the  same  unloaded 
within  tbe  storm-door  of  his  bouse,  and  a 
neighbor's  boy,  ten  years  of  age,  without  the 
knowledge  or  consent  of  tbe  owner,  should 
pick  up  the  gun,  and  obtain  from  the  wife  or 
some  other  member  of  the  household  a  loaded 
cartridge,  and  take  the  gun  out  and  discharge 
it,  accidentally  wounding  someone,  would  the 
owner  of  the  gun  be  responsible  for  the  dam- 
age resulting  to  the  injured  person  ?  To  so 
hold  him  responsible  would  necessitate  the 
keeping  of  unloaded  fire-arms  under  lock  and 
key,  with  the  kev  in  the  possession  at  all  times 
of  the  owner.  This  is  not  a  case  of  leaving  a 
torpedo  or  dynamite  where  it  may  be  expected 
that  children  will  find  and  play  with  it.  An 
unloaded  gun  is  harmless;  a  torpedo  or  dyna- 
mite is  not,  but  is  dangerous  anywhere,  and 
under  all  circumstances,  to  those  not  ac- 
quainted with  the  proper  method  of  handling 
it,  and  liable  to  explode  even  in  tbe  hands  of 
those  who  are  expert  in  using  it.  In  my  opin- 
ion, it  was  not  negligence  p&r  9e  for  the  de- 
fendant to  buy  this  toy  gun,  and  place  it  in 
the  hands  of  bis  boy  nine  years  of  age;  and 
there  were  too  many  intervening  causes  with- 
out tbe  act  or  knowledge  of  the  defendant,  be- 
tween the  buying  of  the  gun  and  the  injury, 
to  hold  the  defendant  liable  for  its  use  in  this 
case.  If  his  own  son  had,  in  any  manner, 
contributed  to  the  accident,  a  different  ques- 
tion would  arise,  upon  which  I  express  no 
opinion. 

The  judgment  must  be  affirmed  with  eotU. 

The  other  Justices  concurred. 


KENTUCKY  COURT  OF  APPEALS. 


STANDARD  OIL  CO.,  Appt., 

V, 

M.  J.  TIERNEY. 


(. 


Ky. 
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1.    ▲  shiiiper  of  naphtha,  deseribed  um 
'carbon  oU**  in  the  fre%ht  bUl  in  bar- 


**. 


relfl  marked  ^Hinsale  ftn*  tllnmtnating 
pqrpOBCMi**  in  liable  to  the  conductor  of  the 
vrtdn  who  was  injured  by  an  explosion  while  in 
the  car  where  the  naphtha  was,  with  a  lamp,  if 
he  did  not  know  what  was  in  the  barrels,  al- 
though the  carrier  had  been  Informed  of  their 
contents,  unless  the  Jury  find  that  he  had  suf- 
ficient notice  of  the  dangerous  character  of  the 
substance. 


KOTB.— i&!xce8s(ve  verdicts  in  suits  for  damaoes  for 

jtersonal  injuries. 
While  there  is  no  fixed  rule  in  the  absence  of 
statute,  by  which  the  maximum  amount  of  dam- 
Rtres  to  be  allowed  In  a  suit  to  recover  for  personal 
injuries  can  be  determined,  it  may  be  interest- 
in  ST  and  helpful  to  collect  the  cases  in  which  the 
eourts  have  sustained  or  refused  to  sustain  ver- 
dicts for  amounts  as  large  or  larger  than  the  limit 
<>f  $10,000,  suggested  in  the  opinion  in  the  prrndpal 

Thirty  thousand  dollars  is  not  excessive  for  inju- 
jrios  to  a  strong  and  well  man  forty  years  old  resuit- 
f  ng  in  concussion  of  the  spine  causing  chronic  in- 
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flammatlon  and  an  impairment  of  the  faculties  with 
the  probability  of  paralysis  and  premature  death. 
Harrotd  v.  New  York  Elev.  R.  Oo.  24  Hun,  184. 

Twenty-five  thousand  dollars  for  injuries  to  an 
engineer  young  and  earning  good  wages  is  not  ex- 
cessive where  the  injuries  render  him  an  almost 
helpless  cripple  and  invalid  for  life.  Hall  v.  Chica- 
go, B.  ft  N.  R.  Oo.  4^1  Minn.  489. 

Twenty-five  thousand  dollars  is  not  excessive 
where  plaintiff,  formerly  a  healthy  man,  became 
almost  a  total  wreck  both  physically  and  mentally. 
Chicago  ft  B.  R.  Co.  V.  Holland,  18  HI.  App.  418. 

Twenty-five  thousand  dollars  was  not  excessive 
for  injuries  to  a  person  thirty  years  old  in  good 
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8.  ETidence  that  plaintiff  has  a  wlib 
and  child  Is  not  admiasfble  in  an  action  for 
personal  injuries. 

8*  Evldenoe  that  wooden  barrels  are 
•afe  fkup  .whippiMg  naphthatandthatitis 
ordinarily  so  sblpped  is  admissible  in  an  action 
for  negligence  In  thus  shipping  it. 

4«  A  sabseqnent  chan^^  in  the  manner 
of  branding  naphtha  cannot  be  proved  in  an 
action  for  negligence  in  shipping  it  improperly 
branded. 

5.   A  Terdiet  for  $86,000  im  exeoMi^e  in 

an  action  for  personal  injuries  by  which  a  rail- 
road conductor  thurty  years  old  was  badly  burned 
about  the  face  so  as  to  disfigure  him  for  life  and 
also  lost  the  use  of  his  left  arm  besides  receiving 
some  injury  to  his  right  hand  and  both  feet. 

(December  10, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  LouisYille  Law  and  Equity  Court  in 
favor  of  plaintiff  in  an  action  brought  to  recov- 
er damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Beversed. 

The  facts  are  stated  in  the  opinion. 

IfeMTf.  Humphrey  A  DaTie  for  appellant. 

Messrs.  WiUBon  A  Tkum*  for  appellee: 

The  shipment  of  such  dangerous  substance 
as  naphtha  exposed  to  all  the  incidents  of  trans- 
portation is  01  itself  gross  negligence  as  matter 
of  law. 

Louisville  Gets  Co,  v.  Ovtenkuntt,  82  Ey. 
4d9;  Central  Pass.  B,  Co,  v.  Kuhn,  86  Ky.  683; 
Louisville  A  N.  B.  Co.  v.  MiteheU,  87  Ky.  837; 
Delaware,  L.  d  W,  B,  Co,  v.  Converse,  139  U. 
8.  469,  85  L.  ed.  213. 


The  evidence  as  to  plaintiff's  having  a  wife 
and  child  was  properly  admissible. 

LouisviUe,  C,  42  L.  B  Co,  v.  MeJumy,  7 
Bush,  288. 

At  least  the  admission  was  not  reversible 
error  in  case  of  gross  negligence. 

Chicago  v.  aBrennan,  66  Dl.  163;  Coal  B. 
Co,  V.  Itpton,  6  Ky.  L.  Rep.  774 

The  instructions  as  to  the  items  of  damages 
which  might  be  considered  cured  any  error  in 
the  admission  of  such  evidence. 

Civil  Code,  §  184;  Baltimore  d  0.  B.  Go.  v. 
8hi^,  31  Md.  868;  Chesapeake  it  O.  B.  Co. 
Y,  Beeves  (Ky.)  11  Ky.  L.  Rep.  14;  Gilbert  v. 
Burtenshaw,  Cowp.  230. 

The  following  authorities  favor  the  admis- 
sion of  evidence  as  to  the  wife  and  child: 

Winters  v.  Hannibal  d  St,  J.  B  Co,2»  Mo. 
468;  iMing  v.  Cold&r,  8  Pa.  479;  2  Rorer,  Rail- 
roads, 1099;  Central  Pass,  B.  Co,  v.  Kvhn,  86 
Ky.  678.  Contra,  PitUimrg,  Ft,  W,  d  C,  B. 
Co,  V.  Powers,  74  111.  341;  Pinnsulvania  Co,  v. 
Boy,  102  U.  S.  461,  26  L.  ed.  ill;  Chesapeake 
d  0,  B,  Co.  V.  Beeves  (Ky.)  11  Ky.  L.  Rep.  14. 

The  damages  were  not  excessive,  as  appears 
from  the  following  authorities: 

GUbert  v.  Burtenshaw,  Cowp.  280;  2  Sedgw. 
Damages,  663:  Becker  v.  Crow,  7  Bosh,  200; 
Varble  v.  Bigley,  14  Bush.  698;  Com.  v.  Spring- 
field, M,  d  T.  P.  Co,  10  Bush,  266;  Pairick 
V.  Marshall,  2  Bibb,  42;  Hickman  v.  Souther- 
land,  4  Bibb,  194;  Bergy.  Chicago,  M,  d:^,  P. 
B,  Co.  60  Wis.  419  ($11,000);  Louisville  d  aV. 
B,  Co,  V.  Fox,  11  Bush,  496  ($86,000,  compro- 
mised, $14,999);  Houston  d  G,  N,  B.  Co.  v. 
BandaU,  60  Tex.  266  ($12,000);    SchuUz   v. 


health,  well  educated,  married,  and  whose  family 
depended  upon  him  for  support,  where  after  his  in- 
jury be  could  do  nothinsr  and  though  he  might  live 
some  years  in  suitering  he  would  never  improve 
physically.  Alberti  v.  New  York,  L.  Kft  W.  R.  Co. 
48  Hun,  421. 

Twenty-five  thousand  dollars  for  the  loss  of  a  leg 
by  a  child  three  years  and  six  months  of  age  Is  not 
excessive.    Ehrman  v.  Brooklyn  City  R.  Co.  88  N. 

X .  8.  R.  VW). 

Twenty-two  thousand  two  hundred  and  fifty  dol- 
lars are  not  so  excessive  as  to  cause  the  court  to  set 
aside  the  verdict  in  an  action  for  damages  by  a 
woman  who  was  struck  by  a  locomotive  engine 
which  resulted  in  her  losing  one  arm  and  in  bruis- 
ing and  injuring  the  other  one  so  as  to  greatly  im- 
pair her  health  and  memory.  Bhaw  v.  Boston  ft  W. 
R.  Corp.  8  Gray,  46. 

Twenty  thousand  dollars  is  not  excessive  where 
the  injuries  were  exceedingly  painful,  serious,  and 
of  a  permanent  nature,  and  the  plain  tilt  was  In  his 
early  manhood  and  engaged  Id  an  extensive  and  lu- 
crative business,  his  share  of  the  profits  of  which 
were  $18,600  a  year,  which  was  impaired  by  his  Ina- 
bility to  give  it  requisite  attention,  and  he  was  af- 
flicted with  bodily  derangements  which  might 
measurably  unfit  him  for  the  duties  of  his  profes- 
sion.   Walker  v.  Brie  R.  Co.  fi8  Barb.  260. 

Twenty  thousand  dollars  is  not  excessive  where 
there  was  evidence  that  the  injured  person,  who 
before  the  accident  was  an  industrious  and  able- 
bodied  mechanic,  is  a  wreck  both  In  body  and  mind 
subject  to  epileptic  fits,  and  his  physical  and  mental 
condition  render  him  unfit  to  labor,  while  it  Is 
probable  that  his  sufferings  will  be  permanent. 
International  &  G.  N.  U.  Co.  v.  Brazzil,  78  Tex.  814. 

Nineteen  thousand  dollars  is  not  excessive  where 
a  married  woman  of  twenty-eight  was  injured  by 
falling  into  an  excavation  negligently  left  un- 
guarded thereby  infiictlng  great  suffering,  and  in 
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all  probability  materially  shortening  her  ]if& 
Groves  v.  Rochester,  89  Hun.  5. 

Eighteen  thousand  five  hundred  dollars  is  not  ex- 
cessive for  injuries  to  a  boy  seven  years  old  by 
which  both  legs  were  so  badly  crushed  that  ampu- 
tation was  necessary  and  he  required  a  constant  at- 
tendant and  was  left  In  a  state,  both  physically  and 
mentally,  such  as  to  render  his  life  a  burden  hard  to 
bear.  Heddles  v.  Chicago  &  N.  W.  R.  Co.  77  Wis.  288. 

Bixteen  thousand  six  hundred  and  sixty-six  dol- 
lars will  not  be  pet  aside  where  the  Injured  man  was 
disabled  for  life  and  suffered  in  an  hospital  146  days, 
and  twenty  months  after  the  accident  dead  bone 
was  still  working  out  of  the  wound  which  was  still 
open,  and  his  leg  was  partially  stiffened  and  some- 
what shorter  than  the  other.  Galveston,  H.  &  8. 
A.  R.  Co.  V.  Porf  ert,  72  Tex.  844. 

Fifteen  thousand  six  hundred  and  ninetj-flve 
dollars  and  sixteen  cents  is  not  excessive  for  severe 
injuries  followed  by  pain,  deformity,  and  Inability 
to  work.  Schultz  v.  Third  Ave.  R.  Co.  14  Jones  k 
S.211. 

Fifteen  thousand  dollars  is  not  excessive  for  in- 
juries to  a  miner  thirty-four  years  old  who  had  no 
means  of  support  except  his  occupation  in  a  mine, 
where  by  the  accident  his  right  shoulder  and  some 
ribs  were  broken,  his  right  arm  disabled,  a  leg  had 
to  be  amputated,  and  he  was  confined  to  his  bed  six 
weeks.    Bolen  v.  Virginia  ft  T.  R.  Co.  13  Nev.  106. 

Fifteen  thousand  dollars  is  not  excessive  for  In- 
juries to  a  physician  which  compelled  him  to  aban- 
don his  practice,  which  had  amounted  to  $2,500  a 
year  and  the  injuries  to  bis  leg,  back,  and  nervous 
system  were  of  a  permanent  character,  Woodbury 
V.  District  of  Columbla,3  Cent.Rep.788,5  Mackey,]27. 

Fifteen  thousand  dollars  is  not  excessive  where  a 
person  is  caught  between  railroad  cars  and  has  bis 
pelvic  bone  crushed  and  his  thigh  broken  in  two 
places,  his  leg  broken  so  that  it  is  two  Inches  short* 
er  on  recovery,  and  is  otherwise  seriously  and  per. 
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Third  Aw.  R.  Co,  14  Jones  &  S.  211  ($15,000); 
Choppin  V.  New  Orleans  dh  C.  R,  Co.  17  La. 
Ann.  19  ($25,000);  Campbell  v.  P&rtland  8,  Co. 
62  Me.  552. 16  Am.  Rep.  508  ($9,500);  Walker  ▼. 
Brie  R.Co.iS»  Barb.  260  ($20,000);  BarksduU  v. 
Neto  Orleans  d  C.  R.  Co.  28  La.  Ann.  180 
($15,000);  Bojfce  v.  California  8.  Co.  25  Cal. 
460  ($16,500) ;  Belair  v.  Chicago  d  N.  W.  R. 
Co.  48  Iowa,  662  ($11,000);  Plorter  v.  Hannibal 
d  St.  J.  R.  Co.  71  Mo.  66  ($10,000);  Harrold 
V.  New  York  Elev.  R.  Co.  84  Hun,  184 
($80,000);  AtchMon,  T.  d  8.  F.  R.  Co.  v. 
Mo<yre,  81  Kan.  197  ($10,000);  Chicago  d 
N.  W.  R.  Co.  V.  Jackson,  55  111.  492  ($18,000); 
8/iaw  V.  Boston  d  W.  R.  Corp.  8  Gray. 
4*5  ($22,500):  Fair  v.  Lordan  d  N  W.  R. 
Co.  21  L.  T.  826  ($26,250);  I/miwiOe  d  N. 
R.  Co.  Y.  MiUhell,  87  Ky.  827  ($10,000  for 
crushing  a  foot  and  ankle);  Central  Pass.  R.  Co. 
V.  JTwAn,  86  Kj.  579  (injury  to  skull,  likely  to 
last  through  life,  general  result  in  such  cases 
epilepsy  or  weakness  of  mind,  $5,000,  sus- 
tained); Louisville  d  N.  R.  Co.  v.  Sheets  (Ky.) 
11  Ky.  L.  Rep.  781  ($4.000— loss  of  hand); 
Louisville  C.  R.  Co.  v.  Mercer  (Ky.)  11  Ky.  L. 
Rep.  810  ($1,825— expulsion  from  street-car, 
afSrmed);  Crosby  v.  Bradley  (Ky.)  11  Ky.  L. 
Rep.  954  ($2,750— assault  and  battery,  no  great 
bodily  injury,  by  boy  on  woman);  LoniseiUe 
d  N.  R.  Co.  V.  Brooks,  88  Ky.  129  ($10,000— 
life  of  brakeman);  Sherley  v.  Billings,  8  Bush, 
155,  8  Am.  Rep.  451  ($4,500  compensatory 
damages — assault  and  battery  and  loss  of  one 
eye);  Dansmlle,  L.  d  T.  P.  R.  Co.  v.  Stewart^  2 
Met,  (Kv.)122  ($4,000— fractured  thigh);  Mays- 
loiUe  d  'L.  R.  R.  Co.  v.  Herrick,  18  Bush,  127 


($5;000 — ^broken  leg;  suffering  and  probable 
permanent  injury);  Van  Zant  v.  Jones,  8  Dana, 
465  ("must  be  so  enormous  as  to  indicate  pas- 
sion, etc.");  LouiwiOe  d  P.  R.  Co.  v.  Smith,  2 
Duvall,  556  ($4,750— cut  and  bruised  right 
arm);  Treanor  v.  Donahoe,  9  Gush,  228  ($1,800 
—libel);  Letton  v.  Young,  2  Met.  558  ($4,000— 
slander);  Blanchard  v.  Morris,  15  ill.  85  ($700 
—assault,  etc.);  Goddard  v.  Grand  Trunk  R. 
Co.  57  Me.  202,  2  Am.  Rep.  39  ($4,850— for 
brutal  misconduct  of  brakeman  in  threatening 
sick  passenger);  Crusoe  v.  Butler,  86  Miss.  160 
($4,500  for  carrying  plaintiff  400  yards  beyond 
station  and  refusing  to  carry  him  back);  Ken- 
tucky M.  R.  Co.  V.  Stum^  {Ky.)  12  Ky.  L.  Rep. 
816;  Louisville  8.  R.  Co.  v.  Minogue  (Ky.)  12 
Ky.  L.  Rep.  878;  Alberti  v.  Nm  York,  L.  E.  d 
W.  R.  Co.  6  L.  R.  A.  765,  118  N.  Y,  77  (ver- 
dict $25,000,  affirmed,  question  not  made). 
Mr.  William  Lindsay  also  for  appellee. 


or 9  J. .  delivered  the  opinion  of  the  court: 
In  April  of  the  year  1888  the  Standard  Oil 
Company,  at  its  place  of  business  in  the  city  of 
Louisville,  loaded  two  cars  belonging  to  the 
Louisville  &  Nashville  Railroad  Company  with 
oil.  One  of  the  cars  contained  65  barrels;  85 
of  those  barrels  being  naphtha  oil,  and  the  re- 
mainder the  ordinary  illuminating  oil.  This 
car  was  loaded  by  the  company,  the  car  being 
on  a  side  track  near  its  warehouse,  belonging 
to  the  Louisville  <&  Nashville  Railroad,  and 
was  intended  to  be  shipped  south.  The  testi* 
mony  shows  that  the  cars  were  known  as  "cat- 
tle cars,"  with  open  lattices;  and  that  offered 
by  the  defense  shows  that  the  oil  was  in  bar- 


manently  injured.  Louisville,  N.  O.  ft  T.  R.  Co.  v. 
Thompson,  64  Miss.  684. 

Fifteen  thousand  dollars  Is  not  excessive  for  inju- 
ries to  a  man  thirty-six  years  of  a^re  who  had  always 
been  well  and  healthy,  where  the  injury  was  to  the 
nerves  of  the  t)aok  and  to  the  spinal  column  and  was 
permanent  and  had  continued  to  be  very  painful 
and  necessitated  constant  care  and  attendance  and 
his  lower  limbs  were  so  paralyzed  that  he  had  little 
use  of  them.  Ueddon  v. Union  Pac.  R.Co.5  Dtah,844. 

Fifteen  thousand  dollars  is  not  excessive  in  favor 
of  a  person  of  arood  health  and  vlRorous  constitu- 
tion eamlnfir  from  $166  to  $196  per  month,  who,  by 
the  injuries,  was  incapacitated  to  perform  any  use- 
ful or  profitable  labor  and  had  become  a  physical 
wreck.  Texas  Pac.  B.  Co.  v.  Johnson,  76  Tex.  421; 
Texas  Pac.  H.  Co.  \,  Overhelser,  Id.  487. 

Fifteen  thousand  dollars  Is  not  excessive  for  in- 
juries totally  disabling  for  work  a  robust  young 
man  twenty-seven  years  of  age.  Chicago,  B.  &  Q. 
R.  Co.  V.  Sullivan,  21  111.  App.  680. 

Fifteen  thousand  dollars  is  not  excessive  for  in- 
juries to  a  physician  whose  expectation  of  life  was 
twenty- three  years,  and  whose  income  was  from 
$1,200  to  $1,600  per  year,  and  who,  by  his  injuries, 
was  almost  totally  disabled.  Incurring  much  ex- 
pense and  suffering  great  pain  leaving  him  unable 
to  earn  more  than  $200  or  $300  per  year.  Pence  v. 
Chicago,  K.  I  &  P.  B.  Co.  79  Iowa,  880. 

Fifteen  thousand  dollars  for  the  loss  of  a  leg  by 
a  boy  sixteen  years  old  is  not  excessive.  Chicago 
City  B.  Co.  V.  Wilcox,  88  HI.  App.  450. 

Fifteen  thousand  dollars  is  not  excessive  where 
the  injuries  prevent  the  person  from  standing 
erect,  creating  a  physical  deformity  for  life  and  in- 
capacitating him  for  labor,  besides  causing  more  or 
lera  pain.  Schneider  v.  Second  Ave.  B.  Co.  89  N. 
T.  S.  B.  870. 

Fourteen  thousand  dollars  is  not  excessive  where 
the  injured  person  before  the  injury  was  full  of  life 
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and  vlgror  and  has  been  made  a  physical  wreck  and 
will  spend  the  remainder  of  his  life  In  suffering  and 
without  comfort,  and  has  expended  a  large  sum  for 
medical  aid.  Wallace  v.Y acuum  Oil  Co.  86  N.  Y.  8. 
B.607. 

Fourteen  thousand  dollars  is  not  excessive  in  fa- 
vor of  a  conductor  and  acting  brakeman  earning 
$100  a  month  who  was  injured  so  seriously  that  the 
flesh  on  one  leg  was  shoved  up  so  that  the  bone  stuck 
out  and  the  foot  was  crushed  while  he  was  also 
crushed  in  the  chest  and  his  ribs  were  torn  loose 
from  the  breast  bone  and  he  suffered  amputation 
four  different  times  causing  him  great  pain  and 
making  him  a  perfect  wreck,  permanently  inca- 
pacitated for  any  labor.  Jollet,  A.  ft  N.  B.  Co.  v. 
yelle,86Ill.  App.  450. 

Thirteen  thousand  dollars  is  not  excessive  in  the 
case  of  a  healthy  man  of  thirty-nine  able  to  earn 
$100  or  more  per  month,  resulting  in  the  loss  of  both 
legs  in  such  a  manner  that  artificial  11  mbe  cannot  be 
adjusted  and  he  must  drag  himself  along  upon  his 
knees.  Colorado  M.  B.  Co.  v.  0*Brien  (Colo.)  10  By. 
ft  Corp.  L.  J.  861. 

Twelve  thousand  dollars  is  not  excessive  for  per- 
sonal injuries  which  made  a  man  a  cripple  for  life 
and  compelled  him  to  suffer  great  mental  and  phy- 
sical pain.  Texas  M.  B.  Co.  v.  Douglas,  78  Tex.  825. 

Twelve  thousand  dollare  is  not  excessive  for  Inju- 
ries to  a  telegraph  operator  which  caused  suffering 
and  expenses  amounting  to  $2,000  when  his  compen- 
sation had  been  about  $200  a  month  and  his  arm  was 
amputated  below  the  elbow  impairing  his  useful- 
ness as  an  operator  to  the  extent  of  one  half,  al- 
though he  suffered  no  loss  of  Income  while  under- 
going treatment  and  the  nature  of  the  case  allowed 
only  compensatory  damages.  Dougherty  v.  Mis- 
souri B.  Co.  97  Mo.  647. 

Twelve  thousand  dollars  is  not  excessive  for  the 
loaB  of  a  leg  by  a  boy  of  five  years.  Akersloot  v. 
Second  Ave.  B.  Co.  40  N.  Y.  8.  B.  2S1. 
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rels  that  bad  been  carefully  inspected,  and 
sucb  barrels  as  were  generally  used  in  shippinf 
napbtba  or  otber  products  of  petroleum,  and 
the  barrels  containing  naphtha  branded,  as 
they  maintain,  as  required  by  the  statute, 
"Unsafe  for  illuminating  purposes."  The 
head  of  the  barrel  was  painted  white,  with  this 
brand  in  black  letters  in  the  center.  The  cars 
were  taken  from  this  switch  by  the  Louisville 
&  Nashville  Railroad  by  its  freight  engine  or 
train  in  charge  of  the  appellee,  who  was  the 
conductor.  After  leaving  Louisville,  when 
some  twenty  or  thirty  miles  from  the  city,  the 
appellee  discovered  that  oil  was  leaking  from 
some  one  of  the  barrels,  and  after  passing  one  or 
two  depots,  1^  directed  one  of  the  employ^ 
to  ascertain  where  the  leak  was.  There  is  a 
window  about  two  feet  square  at  the  end  of  the 
car,  to  which  the  employe  climbed  with  his 
lantern,  and,  passing  through  this  window 
into  the  car,  discovered  the  barrel  that  was 
leaking.  The  appellee  being  informed  by  the 
employe  of  the  condition  of  the  barrel,  the  two 
with  a  lamp  each,  passed  through  this  window 
into  the  car,  and  nnding  that  they  could  not 
handle  the  barrel,  the  appellee  called  for  an- 
other employe,  who  passed  through  this  win- 
dow with  his  lamp.  They  set  their  lamps  on 
the  heads  of  the  barrels,  andproceeded  to  raise 
the  leaking  barrel  from  the  floor,  when  by  the 
motion  of  the  barrel,  or  its  peculiar  position 
when  being  moved,  the  naphtha  spouted  out  in 
a  stream  as  large  as  a  pencil ,  took  fire  from  the 
burning  lamp,  and  seriously  injured  the  ap- 


pellee. Whether  the  liquid  was  thrown  on  the 
lamp  or  the  explosion  took  place  from  the  va- 
por produced  by  the  naphtha  is  a  mooted 
question.  The  appellee  was  badly  burned, 
and  instituted  this  action  against  the  appellant 
to  recover  damages  for  the  injury,  alleging  that 
this  naphtha  was  shipped  as  carbon  oil  and  that 
he  had  no  notice  whatever  of  the  inflammable 
character  of  the  fluid.  He  claimed  damages 
to  the  amount  of  $25,000,  and  that  sum  the 
jury  awarded  him.  He  was  badly  burned 
about  the  face,  so  much  so  as  to  disfigure  him 
for  life;  suffered  much  pain  and  anguish  for 
several  months;  lost  the  use  ot  his  left  arm, 
and  his  right  hand  is  to  some  extent  injured; 
his  feet  were  also  badly  burned;  but  the  prin- 
cipal injury  after  his  recovery  consists  in  the 
loss  of  the  use  of  his  left  arm,  and  the  dis- 
figurement of  his  face. 

The  defense  relies  upon  various  grounds  for 
a  reversal:  (1)  That  it  took  all  the  necessary 
care  and  precaution  in  shipping  the  oil;  that  it 
marked  it  "Unsafe  for  illuminating  purposes;'* 
that  the  carrier  knew  the  car  contained  barreLs 
of  naphtha:  and  that  the  entire  product  of  pe- 
troleum had  been  shipped  and  wasbeing  shipped 
as  carbon  oil  under  an  agreement  to  that  ef- 
fect with  the  railroad  company;  and  that  it 
was  the  duty  of  that  company  to  have  notified 
its  employes  of  the  danger.  (2)  That  the  court 
erred  in  admitting  incompetent  testimony, 
and  in  denying  to  the  defendant  the  right  to 
introduce  testimony  that  was  competent. 
(8)  In  giving  erroneous   instructions  to   the 


Eleven  thousand  five  hundred  dollars  is  not  ex- 
oeasive  In  case  of  a  person  elfrhty  years  old  where 
he  was  thrown  down  by  the  negligence  of  a  street- 
car driver  and  injured  so  that  he  could  not  attend 
to  business  and  sufTered  great  pain  having  to  un- 
dergo expensive  surgical  treatment  and  have  a 
large  portion  of  one  of  bis  feet  amputated.  Jordon 
V.  New  York,  H.  &  H.  R.  Go.  aO  N.  Y.  8.  R.  670. 

Eleven  thousand  dollars  is  not  excessive  for  inju« 
ries  to  a  young  man  thirty  years  old  engaged  in  an 
employment  havtnga  regular  system  of  promotions 
andeaming  $540a  year,  which  permanently  disabled 
him.  Blelair  y.  Chicago  &  N.  W.  R.  Co.  48  Iow&.  062. 

Eleven  thousand  dollars  is  not  excessive  in  case  of 
injuries  to  a  strong,  healthy  laboring  man  having  a 
wife  and  four  children  which  necessitated  the  am- 
putation of  one  leg  above  the  knee,  and  who  a  year 
after  the  accident  was  unable  to  work,  aod  testified 
that  if  he  walked,  stood,  sat  or  kept  his  leg  down  for 
any  length  of  time  he  became  dizzy.  Berg  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  50  Wis.  419. 

Ten  thousand  one  hundred  and  seventy-five  dol- 
lars to  a  physician  sixty  years  of  age  having  an  an- 
nual income  of  $2,500  from  his  profession  for  inju- 
ries which  made  him  a  physical  wreck  is  not  excess- 
ive. Gratiot  v.Missouri  Pac.  R.Co.(Mo.)  May  10, 1801. 

Ten  thousand  dollars  Is  not  excessive  for  severe 
injuries  followed  by  pain,  deformity,  and  inability 
to  work.  Porter  v.  Hannibal  &  St  J.  R.  Co.  71  Mo. 
66,  36  Am.  Rep.  464. 

Ten  thousand  doUars  Is  not  excessive  for  loss  of 
a  leg  by  an  accident  which  caused  very  severe  pain 
and  suffering.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Moore, 
81  Kan.  107. 

Q?en  thousand  dollars  is  not  excessive  for  injuries 
to  a  physician  earning  |2,Q00  a  year  which  was  by 
the  accident  cut  off.  Carthage  Tump.  Co.  v.  An- 
drews, 102  Ind.  188,  62  Am.  Rep.  668. 

Ten  thousand  dollars  is  not  excessive  where  a 
woman  was  mjured  in  a  collision  by  which  both  legs 
were  broken,  one  in  several  places  and  the  lower 
part  of  the  bone  crushed  and  she  was  otherwise  se- 
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verely  bruised  and  the  injuries  were  permanent^ 
The  George  Washington  v.  Cavan,  76  U.  8.  9  WaU. 
618,  19  L.  ed.  787. 

Ten  thousand  dollars  is  not  excessive  where  a  per> 
son  was  struck  down  in  the  noon  of  life  and  made  a 
paralytic  with  little  or  no  hope  according  to  medi- 
cal testimony  of  amendment  in  the  f  utiue.  United 
States  V.  Juniata,  06  U.  S.  887,  88  L.  ed.  980. 

Ten  thousand  doUars  is  not  excessive  for  the  loss 
of  an  arm  by  a  boy  belonging  to  a  laboring  family. 
Ketohum  v.  Texas  ft  Pac.  R.  Co.  88  La.  Ann.  777. 

Ten  thousand  dollars  is  not  excessive  for  person- 
al injuries  causing  permanent  loss  of  health  and 
ability  to  labor.  Columbia  &  P.  R.  Co.  v.  Baw- 
thome,  8  Wash.  Ter.  868;  Gulf,  C&  S.  F.  R.  Go.  v. 
SilUphant,  70  Tex.  688. 

Ten  thousand  dollars  is  not  exoeaslv^e  where  the 
injured  person  is  a  young  man  and  the  injury  un- 
lets him  for  pursuing  his  calling,  and  his  wages 
about  equaled  the  interest  on  that  sum.  Bowers 
V.  Union  Pac.  R.  Co.  4  Utah,  215. 

Ten  thousand  dollars  is  not  excessive  where  the 
injured  person  was  lamed  and  deformed  in  one 
leg  for  life,  his  shoulder  disabled,  and  he  was  ren- 
dered wholly  unable  to  perform  manual  labor. 
Daniels  v.  Union  Pac.  R.  Ca  (Utah)  March  1,  lOOa 

Ten  thousand  dollars  is  not  excessive  for  incuia- 
ble  injuries  which  deprive  a  person  of  power  to 
earn  a  livelihood  and  which  have  necessitated  med> 
ical  treatment  for  several  years.  Koetter  v.  Man- 
hattan Elev.  R.  Co.  86  N.  Y.  S.  R.  611. 

Ten  thousand  dollars  is  not  excessive  in  favor  of 
a  boy  of  seven  years  for  the  loss  of  one  leg  and 
the  permanent  weakening  of  the  other.  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Robertson  (Tex.)  June  16, 1891. 

Verdicts  held  exoessfoe. 

In  contrast  with  the  above  cases  are  the  follow- 
ing, in  which  the  court  has  either  set  aside  or  re- 
duced a  verdict  for exoessiveness.    In  tnis  Hst  bare 
been  placed  verdicts  less  than  $10,000  in  amoun 
for  the  obvious  reason  that  if  the  smaller  amount 
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juiy,  and  in  refusing  to  give  defendant's 
instructions.  (4)  The  damages  are  excess- 
ive. 

There  were  numerous  instructions  asked  by 
the  plaintiff  and  the  defendant,  all  of  which 
were  refused,  and  the  instructions  prej^red 
and  given  by  the  trial  judge.  In  determining 
the  questions  raised  by  the  instructions  it  will 
be  necessary  to  notice  the  testimony  for  the  de- 
fense that  was  excluded,  as  this  testimony,  if 
admitted,  must  have  an  important  bearing  on 
the  issue  in  establishing  at  least  its  good  &ith 
on  the  part  of  the  appellant  in  delivering  this 
naphtha  to  the  carrier.  It  was  offered  by  way 
of  defense  on  the  part  of  the  appellant  that  the 
railroad  company,  whofo  a^ent  and  employ^ 
the  conductor  was  at  the  time  of  the  injury, 
knew  that  this  car  contained  naphtha,  and,  if 
not,  that  under  an  agreement  with  tne  com- 
pany through  its  officials  it  had  been  shipping 
on  its  cars  barrels  of  naphtha  for  a  long  pe- 
riod, branded  in  the  manner  specified,  with 
biUs  of  lading  under  the  general  designation  of 
"carbon  oil,  the  railroad  company  knowing 
that  the  term  embraced  naphtha,  and  taking  it 
with  that  understanding,  charging  the  same 
freight,  and  shipping  it  as  any  other  oil.  The 
court  refused  to  permit  this  testimony  to  ^o  to 
the  jurv,  and  this  is  one  of  the  errors  com- 
plained of.  It  is  evident  that  if  the  owner, 
when  shipping  explosive  or  combustible  sub- 
stances, fails  to  notify  the  carrier  or  his  agent 
of  the  danger  attending  its  use  when  trans- 
porting it,  and  an  injury  results  to  the  em- 
ployes of  the  carrier,  the  owner  is  liable  for 


the  injury  sustained;  but  when  the  carrier  is 
notified  of  the  dangerous  article  or  product, 
(and  there  is  none  more  so  than  naphtha  when 
coming  in  contact  with  a  burning  lamp  or  with 
fire,)  and  there  is  marked  on  the  head  of  the 
barrel  that  which  must  necessarily  apprise  the 
carrier  of  its  dangerous  nature,  and  the  carrier 
in  his  ordinary  line  of  business  undertakes  to 
transport  it,  and  an  injury  occurs  to  one  of  its 
employes,  the  question  then  arises,  Is  the  ship- 
per liable  because  knowledge  was  not  brought 
home  to  its  employ^?  We  think  not.  This, 
however,  is  not  tlie  question  arising  in  this 
case.  It  is  the  mode  of  shipping  and  branding 
this  naphtha,  adopted  by  both  parties  under 
an  agreement,  or  implied  understanding  at 
least,  between  them,  from  which  this  liability 
to  the  employ^  sprinffs,  if  any  exists.  The 
railroad  company  had  been  in  the  habit  of  re- 
ceiving and  shipping  this  naphtha  as  carbon 
oil  under  an  arrangement  with  the  appellant, 
with  a  brand  placed  on  the  head  of  each  bar- 
rel. "Unsafe  for  illuminating  purposes." 
There  was  an  implied,  if  not  a  positive,  duty 
on  the  part  of  both  corporations  to  notify  those 
who  handled  this  substance  of  its  dangerous 
character,  and  no  arrangement  between  them, 
although  made  in  the  best  of  faith,  by  which 
dynamite  was  to  be  shipped  as  powder  or 
naphtha  as  carbon  oil,  should  protect  the  appel- 
lant from  a  violation  of  this  duty  it  ow^  to 
the  hands  or  employes  whose  cTuty  it  was  to 
keep  it  secure,  ana  to  handle  it  when  necessa- 
ry. The  freight  bill  or  paper  by  which  this 
plaintiff  was  guided  showed  that  it  was  oil,  or 


18  regarded  as  excessive,  the  fate  of  a  larger  ver- 
dict in  similar  oases  is  clearly  Indicated. 

Thirty  thousand  dollars  for  Injuries  resulting  in 
the  amputation  of  a  boy*8  legs,  one  at  the  ankle  and 
the  other  at  the  knee.  Is  excessive.  Heddles  v. 
Chicago  ft  N.  W.  U.  Ck).  74  Wis.  289. 

Twenty-five  thousand  dollars  as  actual  damages 
and  $16,827.40  exemplary  damages,  was  held  ex- 
cessive in  Gulf,  C.  ft  8.  F.  R.  Ck>.  v.  Gordon,  70  Tex. 
80,  although  a  remittitur  was  entered  for  exempla- 
ry damages. 

Twenty- five  thousand  dollars  was  reduced  to 
96,000  where  the  injury  resulted  In  inflammation 
of  the  hip  Joint  which  caused  great  pain  and  eab- 
Jeoted  the  injured  person  to  loss  of  time  and  busi- 
ness and  required  large  expenses  for  medical  as- 
sistance, but  left  lilm  able  to  go  about  without 
crutches  fully  able  to  earn  his  livelihood  and  well 
disposed  to  enjoy  life,  needing  only  proper  treat- 
ment for  a  complete  cure.  Peyton  v.  Texas  Pac. 
R.  Go.  41  La.  Ann.  86L 

Twenty  thousand  seven  hundred  and  fifty  dollars 
is  excessive  for  injuries  to  the  ankle  Joint  of  a  man 
fifty-four  years  old  which  required  amputation  of 
the  foot  and  resulted  in  inability  to  walk  without 
crutches  attended  by  much  pain  and  inconveni- 
ence, where  he  was  able  to  attend  to  his  busineas  as 
a  merchant  except  where  manual  labor  was  requir- 
ed, and  there  was  no  proof  of  injury  to  his  business: 
the  court,  however,  consented  to  let  the  verdict 
stand  for  $10,760.  Kennon  v.  Gilmer,  6  Mont.  ZST, 
51  Am.  Rep.  46. 

Eighteen  thousand  dollars  is  excessive  for  Injury 
to  a  brakeman  which  almost  wholly  unfits  him  for 
business  where  interest  thereon  at  the  legal  rate 
would  amount  to  $1,800,  which  is  three  times  as 
much  as  he  would  have  earned  in  his  business. 
Chicago  ft  N.  W.  R.  Co.  v.  Jackson,  65  111.  487. 

Fifteen  thousand  dollars  was  reduced  to  $SS,000 
where  the  injury  was  to  the  hand  of  a  person  earn- 
ing $60  a  month  and  about  the  age  of  forty-three, 
14L.R.  A.  . 


]  and  the  usefulness  of  the  hand  was  not  entirely  im- 
paired. Bomar  v.  Louisiana,  M.  ft  8.  R.  Co.  iZ  La. 
Ann.  888. 

Fifteen  thousand  dollars  was  reduced  to  $5,000 
where  the  injury  was  to  a  woman  fifty-three  years 
old  and  probably  crippled  her  for  life  owing  to  in- 
Jury  to  the  spinal  cord,  causing  intermittent  suffer- 
ing and  an  inabihty  to  walk.  Furnish  v.  Missouri 
Pac.R.Co.lOSMo.438. 

A  verdict  of  $16,000  was  set  aside  where  the  evi- 
dence of  actual  damage  did  not  Justify  it.  Inter- 
national ft  G.  N.  R.  Co.  V.  Underwood,  64  Tex.  466. 

Fourteen  thousand  eight  hundred  and  thirty- 
three  dollars  for  injuries  to  a  man  twenty-one  years 
old,  thus  depriving  him  of  the  employment  from 
which  he  realised  over  $60  per  month,  was  exces- 
sive.   Southwestern  R.  Co.  v.  Singleton,  66  Qk.  252. 

Ten  thousand  dollars  for  injuries  to  a  man  seven- 
ty years  old,  by  which  he  was  confined  to  his  house 
for  several  months,  and  which  caused  a  shortening 
of  the  leg  two  inches,  was  excessive.  Chicago  West. 
Div.  R.  Co.  V.  Haviland,  12  111.  App.  661. 

Ten  thousand  dollars  is  excessive  for  a  compound 
fracture  of  a  leg.  Union  Pac.  R.  Co.  v.  Hause,  1 
Wyo.  Ter.  27. 

ien  thousand  dollars  in  favor  of  a  married 
woman  for  pain  and  suffering  resulting  from  inju- 
ries causing  nervous  prostration  and  the  reappear- 
ance of  a  certain  internal  inclination  from  which 
she  had  been  free  for  about  three  years  is  excessive. 
Lockwood  V.  Twenty-third  St.  R.  Co.  15  Daly,  374. 

Ten  thousand  dollars  for  injuries  to  a  stout 
healthy  woman  by  which  her  leg  was  broken,  her 
arm  dislocated,  her  back,  shoulder  and  side  injured 
so  that  she  had  not  recovered  and  was  able  to  do  lit- 
tle work  at  the  end  of  two  years,  and  was  unable  to 
walk  for  four  months  after  the  accident,  was  re- 
duced to  $5,000.  Missouri  Pac.  R.  Co.  v.  Texas  Pac. 
R.  Co.  41  Fed.  Rep.  811. 

Ten  thousand  dollars  is  excessive  where  the  proof 
shows  that  defendants  negligence  was  but  slight 
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carboD  oil;  and  it  seems  to  us  the  only  ques- 
tion for  the  jury  to  decide  is,  **  Was  the  brand 
on  these  barrels  sufficient  notice  to  the  appel- 
lant of  the  dangerous  substance  within  them?'' 
The  dangerous  quality  of  naphtha  requires 
more  vigilance  and  care  in  shipping  and  band- 
ling  it  than  almost  any  other  explosive  sub- 
slance,  and  as  a  means  of  great  precaution  it 
would  be  prudent  to  give  other  warning  than 
the  mere  name  of  the  substance.  As  an  ex- 
plosive, it  is  said,  the  danger  is  ten  times  great- 
er than  that  of  gunpowder.  It  ignites  as  soon 
as  the  blaze  is  applied  to  It,  and  becomes  ex- 
plosive when  the  vapor  from  it  mingles  with 
the  atmosphere  in  which  there  happens  to  be 
a  burning  lamp  or  other  light.  The  conductor 
might  not  have  known  the  danger  if  the  word 
**  naphtha"  had  been  placed  on  these  barrels; 
still  It  would  doubtless  have  put  him  on  in- 
quiry, and  shown  that  it  was  not  carbon  oil, 
and  at  the  same  time  removed  all  question  of 
negligence  from  the  door  of  the  appellant. 
The  contention  by  counsel  is,  tha^  the  brand, 
*'  Unsafe  for  illuminating  purposes/'  was  in- 
tended bv  the  statute  as  the  warning  to  be  given 
those  who  handled  naphtha.  Whether  this 
provision  of  the  statute  applies  to  naphtha,  or 
to  the  production  from  petroleum  less  danger- 


ous and  knpwn  as  *'  oil."  is  uncertain,  and  it  ia 
manifest  that  the  car  purporting  to  be  loaded 
with  carbon  oil  from  the  freight  bill  did  not 
apprise  the  api^ellee  of  the  danger.  While  the 
testimonj^  of  the  agreement  between  the  two 
corporations  as  to  the  manner  of  shipping 
should  have  gone  to  the  jury  to  show  an  ab- 
sence of  bad  faith  on  the  part  of  the  appellant, 
still  it  was  its  duty,  looking  to  the  vei^  great 
danger  connected  with  the  movement  of  such 
a  substance  on  trains,  to  have  so  branded  the 
barrels  as  to  have  informed  the  conductor  of 
tiie  inflammable  character  of  the  substance 
they  contained,  and,  unless  they  were  so 
marked  as  that  one  exercising  ordinary  care 
and  prudence  with  reference  to  his  own  per- 
sonal safety,  and  whose  duty  it  waa  to  handle 
the  barrels,  should  have  ascertained  the  dan- 
ger, the  appellant  is  liable;  the  converse  of  the 
proposition  being  that,  if  so  branded  as  that 
one  of  ordinary  care  and  prudence  should  have 
discovered  the  danger,  the  verdict  should  be 
for  the  defendant.  While  the  instructions 
given  by  the  court  below  embrace  this  view 
of  the  case,  this  is  the  issue  to  be  tried.  The 
appellee  had  to  deal  with  and  deliver  this 
naphtha,  and  he  should  have  been  informed  in 
some  way  that  the  barrels  contained  it 


and  plaintUTB  was  grreater.  Central  R.  Co.  v.  Smith, 
76  Ga.a09. 

Ten  thousaod  dollarBls  ezoesslve  for  injuries  to  a 
brakeman,  which  resulted  in  the  amputation  of  his 
lesr  about  ten  loobes  below  the  knee,  where  there 
was  no  evidenoe  as  to  what  he  was  earning  at  the 
time  of  the  Injury  or  what  he  had  paid  or  had  oon- 
tracted  to  pay  out  by  reason  of  the  inJury,or  that  he 
lost  any  time,  or  that  his  ability  to  earn  money  was 
impaired.  Missouri  Pao.  R.  Co.  v.  Dwyer,  86  Kan.  58. 

Ten  thousand  dollars  for  compensatory  and  puni- 
tive damages  ia  excessive  althounrh  the  injuries 
were  caused  by  rtoss  negligence  and  are  serious 
causing  several  months*  confinement,  a  severe  ner- 
vous shock,  and  partial  paralysis  of  one  leg, where  it 
is  not  clearlyshown  that  the  injuriesare  permanent. 
Louisville  S.  R.Co.v.  Minogue  (Ky. )  13  Ky.  L.Rep.878. 

Eight  thousand  dollars  were  held  excessive  and 
reduced  to  $6,000 for  loss  of  a  hand  by  a  cooper  who 
was  at  the  time  of  the  accident  employed  as  a  team- 
ster where  his  own  negligence  contributed  tothe  in- 
jury and  there  was  little  evidence  of  his  former  or 
present  capacity  for  labor,  and  none  as  to  the 
amount  of  his  ordinary  earnings.  Murray  v.  Hud- 
son River  R.  Co.  47  Barb.  196. 

Nine  thousand  two  hundred  and  fifty  dollars  was 
held  excessive  for  injuries  to  an  engineer  which  re- 
sulted in  concussion  of  the  spinal  cord  producing  a 
diseased  condition  of  the  nervous  system  where  he 
was  most  of  the  time  free  from  pain  and  able  to  en- 
gage in  business,  though  not  as  an  engineer.  Sioux 
City  Sc  P.  R.  Co.  v.  Finlayson,  16  Neb.  678,  49  Am. 
Rep.  734. 

Seven  thousand  five  hundred  dollars  was  reduced 
to  $4,500  where  the  injuries  resulted  in  the  loss  of  a 
leg  by  a  negro  who  would  probably  earn  $200  a  year 
and  was  twenty-four  years  of  age.  Lampkins  v. 
Yicksburg  8.  ft  P.  R.  Co.  42  La.  Ann.  997. 

Six  thousand  six  hundred  dollars  was  reduced  to 
$8,000  for  the  fracture  of  the  arm  of  a  child  five 
years  old  which  remained  permanently  disfigured. 
Ryder  v.  New  York,  18  Jones  &  S.  280. 

Six  thousand  ifve  hundred  dollars  for  the  loss  of 
a  thumjt)  and  forefinger  is  excessive.  Kansas  Pac. 
R.  Co.  V.  Peavey,  34  Kan.  472. 

Six  thousand  dollars  for  injuries  to  a  woman  not 
permanent  in  their  nature,  which  deprived  her 
temporarily  of  the  opportunity  of  earning  $9  a 
week,  is  excessive  where  no  reasonable  estimate  of 
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the  pain  and  suffering  could  Justify  it.    Langley  v. 
Sixth  Ave.  R.  Co.  16  Jones  ft  6. 642. 

Six  thousand  dollars  for  injuries  to  a  common  la- 
borer employed  in  digging  clay,  which  permitted 
him  to  resume  lighter  work  in  a  short  time  and  to 
continbe  it  at  intervals,  although  suffering  £rom 
the  hurt,  is  excessive.  Chicago  Anderson  P.  B.  Co. 
V.  Sodkowlak,  34  HI.  A  pp.  812. 

Six  thousand  dollars  was  held  excessive  and  re- 
duced to  $4,000  where  a  passenger  on  a  railroad  had 
his  leg  broken  and  received  some  fiesh  wounds  in 
the  head  and  was  restored  to  sound  health  after 
ten  months,  the  only  permanent  result  being  that 
one  leg  was  somewhat  shorter  than  the  other, 
aapp  V.  Hudson  River  R.  Co.  19  Barb.  4aL 

Five  thousand  dollars  is  excessive  where  the  inju- 
ry was  a  temporary  loss  of  the  sight  of  oneey& 
Tlnney  v.  New  Jersey  S.  B.  Co.  6  Lans.  507. 

Five  thousand  doUars  was  reduced  to  $8,000  where 
the  injury  was  caused  by  falling  into  an  excavation 
and  consisted  of  a  laceration  of  the  right  arm 
whereby  the  hand  became  somewhat  smaller  and 
flexed  the  wrist  Joint.the  circulation  being  impaired 
and  a  slight  use  of  the  hand  being  possible,  and  the 
evidence  showed  that  the  hand  and  arm  might  be 
restored  to  a  great  extent.  Orleans  v.  Pency,  84 
Neb.  881. 

Four  thousand  five  hundred  doUars  is  excessive 
for  Injuries  resulting  in  the  fracture  of  an  arm 
where  the  only  evidence  of  permanence  of  the  inju- 
ry is  the  testimony  of  plaintiff  and  a  fellow  laborer 
that  he  could  not  do  the  work  of  an  able-bodied 
man  in  his  occupation  as  grain  stower  in  an  eleva- 
tor. Chicago  West,  Dlv.  R.  Co.  v.  Hughes,  87  lU.  94^ 

Four  thousand  dollars  is  excessive  for  a  mere 
broken  leg  where  the  fracture  had  perfectly  united 
and  would  never  again  cause  trouble.  South  Cov- 
ington ft  C.  St.  R.  Co.  V.  Ware,  84  Ky.  287. 

Three  thousand  six  hundred  and  thirty-eight  dol- 
lars in  favor  of  a  seaman  who  fell  through  an  open 
hatchway  was  reduced  to  $1,200,  where  although  se^ 
riously  wounded  he  was  discharged  from  the  hospi- 
tal in  three  months  with  his  wounds  healed;  al- 
though four  years  later  he  swore  that  he  stiU  felt 
the  effects  of  his  fail  but  was  uncorroborated  by  his 
own  medical  experts,  and  it  was  shown  that  he  ex- 
hibited no  signs  of  existing  or  permanent  injury. 
The  Grecian  Monarch,  82  Fed.  "Rep.  686u    H.  P.  F. 
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There  are  other  questions  raised  as  to  the  ad- 1 
mission  and  rejection  of  testimony.  It  was 
shown  that  the  appellee  had  a  wife  and  child, 
over  the  objections  of  the  appellant.  While 
this  fact  may  not  have  influenced  the  finding, 
it  should  not  have  been  admitted.  The  de- 
fense offered  to  prove  that  the  Louisville  & 
Nashville  Railroad  Company,  whose  conductor 
the  plaintiff  was,  had  been  informed  that  the 
words  **  carbon  oil,"  contained  in  the  bill  of 
lading,  meant  naphtha.  This  was  refused,  and 
properly,  because  an  employe  of  even  more 
than  ordinary  intelli^nce  would  not  have  at- 
tached such  a  meanmg  to  this  bill  of  lading. 
The  court,  however,  should  have  admitted  the 
testimony  showing  that  wooden  barrels  were 
safe,  and  that  naphtha  was  ordinarily  shipped 
in  that  way  by  prudent  business  men. 

Another  error  complained  of  by  the  appel- 
lant is  in  the  trial  court  permitting  the  app^lee 
to  prove  that  after  this  accident  both  corpora- 
tions changed  the  manner  of  branding  the 
barrels  and  labeling  the  cars.  There  seems  to 
be  some  diversity  of  opinion  on  this  point,  the 
weight  of  authority  being  opposed  to  Uie  ad- 
mission of  this  character  of  testimony  as  a 
means  of  showing,  neglect  on  the  part  of  the 
defendant.  The  Minnesota  court,  m  Ator9e  v. 
Minnea/polis  A  8t.  L.  12.  O?. ,  80  Minn.  465,  said: 
"  We  think  such  a  rule  puts  an  unfair  inter- 
pretation upon  human  conduct,  and  virtually 
holds  out  an  inducement  for  continued  negli- 
gence." In  Ixing  v.  Sanger^  76  Wis.  71,  in  an 
action  for  an  injury  sustained  by  reason  of  de- 
fective machinery,  the  court  held  that  it  was 
erroneous  to  show  that  the  defects  were  re- 
paired after  the  accident.  In  Terre  Baute  A  i. 
H.  Co,  V.  Glem,  123  Ind.  15,  7  L.  R  A.  688.  it 
is  said:  "  To  declare  such  evidence  competent 
is  to  offer  an  inducement  to  omit  the  use  of 
such  care  as  hew  information  may  suggest,  and 
to  deter  persons  from  doing  what  the  new  ex- 
perience informs  them  may  be  done  to  prevent 
the  possibility  of  future  accidents."  Other 
cases  determine  that  such  evidence  is  open  to 
the  objection  that  it  raises  distinct  and  inde- 
pendent issues  for  the  consideration  of  the 
jury.  NaUey  v.  Hartford  Carpet  Co.  51  Conn. 
524,  50  Am.  Rep.  47;  Payne  v.  Troy  <fe  B.  R, 
Co,  9  Hun,  626;  Ely  v.  SU  Louis,  K.  C  A  N. 
B.  Co,  77  Mo.  34;  Reed  v.  H&w  York  Cent,  B, 
Co,  45  N.  Y.  574. 

There  is  still  another  question  in  this  case 
that  every  case  of  final  resort  approaches  with 
reluctance,  and  that  is  the  one  of  excessive 
damages.  The  verdict  in  this  case  is  for  $25,- 
000, — ^the  entire  sum  claimed  in  the  petition. 
As  said  by  Mr.  Sedgwick  in  bis  work  on  the 
Measure  of  Damages:  ''It  is  one  thing  for  a 
court  to  administer  its  own  measure  of  damages 
in  a  case  properly  before  it,  and  quite  another 
thing  to  set  aside  the  verdict  of  a  jury  merely 
because  it  exceeds  that  measure."  "There 
must,"  says  he,  ''be  some  mistake  of  the  princi- 
ples upon  which  the  damages  have  been  esti- 
mated, or  some  improper  motives  or  feelings  or 
bias  influencing  the  jury."  Section  1820.  It 
is  not  for  this  court  to  determine  the  amount 
the  plaintiff  is  entitled  to  recover  in  this  char- 
acter of  action,  and  the  verdict  in  every  case 
for  an  injury  to  the  person  must  depend  upon 
the  facts  and  circumstances  connected  with 
the  commission  of  the  wrong  in  the  particular 
case,  the  verdict  and  judgment  in  no  one  case 
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being  a  criterion  bv  which  the  court  and  jury 
are  to  be  controlled  in  all  cases  of  a  similar 
character.    It  was  the  province  of  the  iury  to 
fix  the  compensation  to  which  the  appellee  was 
entitled,  and  the  court  in  the  instructions  given 
placed  properly  before  them  the  mode  of  as- 
certaining the  damages  if.  from  the  evidence, 
the  appellee  was  entitled  to  recover.    The  jury 
reached  the  conclusion  that  the  appellant  was 
guilty  of  such  an  omission  of  duty  as  entitled 
the  appellee  to  a  verdict,  but  was  not  author- 
ized to  increase  the  amount  of  recovery  by 
reason  of  any  willful  design  on  the  part  of  the 
appellant  to  injure  the  appellee.    The  mode  of 
ascertaining  the  compensation  to  which  the 
plaintiff  was  entitled  is  found  in  instruction 
No.  11,  given  bv  the  court.    The  Jury  was  told 
that,  "if  they  find  for  the  plaintiff,  they  will 
give  him  such  damages  as  they  believe  from 
the  evidence  will  fairfy  compensate  him  for  any 
suffering,  mental  or  physical,  heretofore  expe- 
rienced by  him,  directly  resulting  from  the 
injuries  complained  of,  and  for  any  suffering 
or  disability  that  they  may  believe  from  the 
testimony  is  reasonably  certain  he  will  experi- 
ence in  the  future  as  the  direct  and  necessary 
result  of  said  injuries,  and  for  any  reduction 
in  his  power  to  earn  money  in  the  future,  if 
such  reduction  there  be  directly  resulting  from 
the  injurv,  not  exceeding  twenty-five  thousand 
dollars,  claimed  in  the  petition. "    The  appellee 
at  the  time  of  the  injury  was  about  thirty  years 
of  age;  was  a  vifi;orous  man,  and  a  laborious 
and  useful  conductor.      His  conduct  at  the 
time  of  the  burning,  as  described  by  the  wit- 
nesses, deserved  admiration  and  created  a  sym- 
pathy with  both  judge  and  jury.    His  appear- 
ance before  the  jury  after  the  injury,  with  a 
disfigured  face  and  limbs  as  described  in  the 
testimony,  doubtless  excited  a  feeling  with 
every  juror,  however  honest,  that  drove  them 
to  fix  the  verdict  beyond  the  proper  limit  of 
compensation.    We  are  to  judge  of  this  ques- 
tion by  the  light  of  the  cases  before  us  involv- 
ing verdicts  "where   compensation    was   the 
measure  of  damages,  or  even  verdicts  based 
upon  the  willful  neglect  of  the  defendant,  and 
where  punitive  damages  were  sought  and  re- 
covered.   It  is  bv  comparison   with  verdict 
after  verdict  in  this  State  where  more  flagrant 
wrongs  were  committed  and  punitive  damages 
claimed,  in  which  juries  composed  of  men,  as 
we  have  the  right  to  assume,  of  like  intelligence, 
passion  and  feeling,  have  made  their  findings 
tor  a  much  less  amount;  and  without  enumerat- 
ing the  cases  it  will  be  found  that  $10,000  is 
the  extent  to  which  a  verdict  has  been  sus- 
tained by  this  court.    Besides,  in  the  case  of 
LouiwilU  d  N.  B.  Co.  v.  Fox,  reported  in  11 
Bush,  495,  where  the  verdict  was  for  $30,000, 
and  set  aside  as  excessive,  most  of  the  cases  are 
referred  to.     While  we  do  not  pretend  to  ad- 
judge that  no  verdict  would  or  ought  to  be 
sustained  for  a  larger  amount  than  $10,000,  we 
do  say  that  some  moderation  should  be  Indulged 
in  when  arriving  at  verdicts  in  this  class  of 
cases.    As  said  by  the  court  in  Heddles  v.  Chi- 
cago  dk  N.  W,  B,  Co. ,  74  Wis.  239.  where  the 
injury  resulted  in  the  amputation  of  both  legs 
of  the  plaintiff,  and  a  verdict  for  $80,000  was 
set  aside:   "  No  rational  being  would  change 
places  with  the  inlured  man  for  an  amount  of 
gold  that  would  fill  the  rooms  of  the  court,  yet 
no  lawyer  would  contend  that  such  is  the  legal 
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measure  of  damages.  Courts  aod  luries  must ;  cessive,  and  it  is  therefore  retened  and  re- 
des! M9\\h  such  questions  in  a  deliberate  and  manded,  with  directions  to  set  it  aside,  and  for 
practical  sense."  proceedings  consistent  with  this  opinion. 

In  our  opinion,  the  verdict  in  this  case  is  ex- 
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After  the  election  of  an  Insnrer  to 
bnild  under  »  polie^r  ffivinf^  it  an  op- 
tion so  to  do*  and  the  letting  of  a  oontraot 
for  the  work,  although  the  premlsee  were  already 
advertised  for  sale  under  a  mortgage,  the  insurer 
Is  not  liable  to  garnishment  for  the  amount  of 
the  insurance  by  creditors  of  the  insured. 

(November  12, 1091.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
County  in  favor  of  defendant  in  a  garnish- 
ment proceeding  to  reach  money  which  de- 
fendant was  alleged  to  have  in  its  possession 
belonging  to  Harvey  C.  Fawcett,  against  whom 
complainant  had  recovered  a  judgment.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Ch.  J.,  and  Irving, 
Miller,  Bryan,  McSherry  and  Fowler.  JJ. 

Mes9r%.  Philip  D.  Laird,  H. W.  Talbott 
and  Peter  A  Henderson  for  appellant. 

Messrs.  Albert  A  Warner  and  Ander- 
son A  Bouic  for  appeUee. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

On  the  Ist  of  August,  ISeS,  Harvey  C.  Faw- 
cett was  insured  against  loss  by  fire  by  a  policy 
issued  by  the  Mutual  Fire  Insurance  Company 
of  Montgomery  County.  The  policy  contained 
a  clause  providing  that  all  the  property  and 
securities  of  said  company  should  be  forever 
subject  and  liable  to  pay  said  Fawcett,  bis  heirs 
and  assigns,  the  loss  which  might  happen  by 
reason  or  fire  to  the  property  insured,  "unless 
the  said  Company  shall  within  ninety  days 
after  proof  of  such  damage  or  loss,  proceed  to 
repair,  rebuild,  or  replace  the  same  in  as  good 
order,  condition,  and  quality  as  it  was  before 
it  was  so  Injured  by  fire."  The  policy  further 
provided  that  whatever  the  said  Company  had 
paid  the  amount  mentioned  therein,  or  had  re- 
built or  replaced  any  buildings  destroyed  by 
fire  as  herein  previded,  said  policy  should  be 
utterly  ''null  and  void,  and  of  none  effect, 
either  in  law  or  equity."  About  fifteen  years 
after  the  date  of  this  policy,  Mr.  Fawcett,  to- 
gether with  bis  wife,  mortgaged  his  farm  and 
the  insured  buildings  thereon  to  Mrs.  E.  H. 
Riggs  to  secure  the  payment  of  a  considerable 
sum  of  money,  in  which  mortgage  there  was 

NorB.-For  note  on  election  of  insurer  to  re- 
build.   See  QuarJes  v.  Clayton  (Tenn.)  8  L.  R.  A. 

m. 

14  L.  R.  A. 


contained  the  usual  power  of  sale  in  case  of 
default;  and  some  years  after  the  execution  of 
said  mortgage  the  appellant  recovered  his  judg- 
ment against  Fawcett  in  the  Circuit  Court  for 
Montgomery  County.  On  the  14th  of  April, 
1880,  the  dwelling  house,  one  of  the  bufldiogs 
covered  by  the  policy  of  insurance,  was  totally 
destroyed  by  fire;  and  the  Insurance  Company, 
the  appellee  here,  on  the  15th  of  May  follow- 
ing, by  a  resolution  of  its  board  of  directors, 
determined  to  adjust  the  claim  of  Fawcett  by 
rebuilding  in  accordance  with  the  provisions  of 
the  policy  before  referred  to.  Subeequent  to 
the  passage  of  this  resolution,  the  appellant  had 
an  attachment  issued  on  his  iuagment,  and 
directed  it  to  be  laid  in  the  hands  of  the  appel- 
lee to  effect  the  insurance  money  claimra  by 
the  appellant  to  be  due  to  Fawcett  by  reason  A 
the  burning  of  his  d  wel  lin g-house.  It  appears, 
therefore,  that  the  policy  of  insurance  on 
which  the  appellee  Company  baseit  its  conten- 
tions long  antedated  both  the  mortgage  under 
which  the  land  was  sold  and  the  judgment  on 
which  the  appellant  issued  his  attachment.  It 
also  appears  Uiat  the  proof  of  loss  was  returned 
on  the  29th  of  April,  1890,  and  that  within 
ninety  days,  the  time  limited  by  the  policy, the 
appellee  had  determined  to  rebuild;  and  finally 
that,  in  pursuance  of  this  resolution,  a  valid 
contract  had  been  made  by  the  appellee  with  a 
builder  to  erect  the  new  building  on  the  site  of 
the  old  one. 

The  statement  of  the  foregoing  facts,  it  seems 
to  us,  is  sufficient  to  show  that  the  appellant, 
claiming  here  under  his  attachment,  has  no 
standing,  for  it  is  apparent  that,  under  the  re- 
building clause  contained  in  the  insurance 
policy,  there  never  was  a  debt  due  by  the  ap- 
pellee to  Fawcett,  nor  any  sum  of  money  in  its 
hands  which  he  could  legally  claim,  or  which 
could  be  reached  by  his  creditors  by  means  of 
an  attachment  or  otherwise.  The  Insurance 
Company  having  duly  exercised  its  election  to 
rebuild,  it  is  clear  neither  Fawcett  nor  his 
creditors  can,  under  the  terms  of  the  policy, 
claim  the  insurance  money.  It  would  certain- 
ly be  a  great  hardship  and  an  apparent  injustice 
to  subject  the  Insurance  Company,  being 
guilty  of  no  fraud,  to  a  suit  on  the  part  of  the 
insured  to  recover  on  the  policy,  on  the  theory 
that  the  rebuilding  clause  is  void,  and  at  the 
same  time  render  it  liable  to  an  action  by  the 
builder  to  recover  damages  for  breach  of  the 
building  contract,  which  ft  must  be  admitted  it 
had  the  right  to  make,  under  the  circumstances 
of  this  case.  For  it  is  not  contended  that  Uie 
title  to  the  land  on  which  the  new  building  was 
to  be  erected  had  ceased  to  be  in  Fawcett  when 
the  Insurance  Company  made  the  contract 
with  the  builder,  but  it  is  said  the  property 
was  then  advertised  under  the  mortgage  already 
mentioned.  But  it  does  not  follow  that  the 
land  would  be  sold  or  oease  to  be  owned  by 
Fawcett  because  it  was  advertised;  and  if  the 
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appellee  had  waited  until  the  mortgage  sale  had 
been  finall^r  ratified,  before  exercisiog  its  elec- 
tion to  rebuild,  it  might  have  then  been  too  late 
to  avail  itself  of  that  valuable  right  under  the 
policy.  There  being  nothing  in  the  hands  of 
the  Insurance  Company  which  Fawcett  could 
legally  claim,  it  follows,  of  course,  that  the  at- 
tachment must  fail.  Myer  v.  Liverpool,  L,  A  G. 
Ins.  Co.  40  Md.  600.  Cases  may,  no  doubt, 
arise  in  which  the  insured,  either  from  peculiar 
circumstances  or  fraud  in  the  exercise  of  the 
right  to  rebuild,  should  have  some  remedy. 
And  this  is  well  illustrated  by  the  case  oi  Arh- 
derson  v.  Commercial  Union  As8ur.  Co.,  65  L. 
J.  Q.  B.  146,  so  much  relied  on  by  the  appel- 
lant both  in  his  brief  and  oral  argument.  But, 
so  far  from  being  an  authority  sustaining  the 
contention  of  the  appellant,  it  is  directly  to  the 
contrary.  In  the  case  Just  mentioned,  the 
policy  contained  a  clause  si  miliar  to  the  one 
in  question,  giving  the  insurers  the  discre- 
tion to  repair^and  replace  the  machinery  in- 
sured. The  building  in  which  the  machinery 
was  located  and  used,  when  insured,  as  well  as 
the  machinery  itself,  was  damaged  by  fire;  and 
the  former  ceased  to  be  occupied,  or  in  the 
possession  of  the  assured,  because  he  failed  to 
pay  the  stipulated  rent.  Against  the  protest 
of  the  insured  the  insurer  persisted  in  reinstat- 
ing and  repairing  the  machinery  in  the  said 
building.  An  action  on  the  policy  was  brought, 
under  Uiese  circumstances,  by  the  insured  to 
recover  the  amount  of  loss  by  fire;  and  it  was 
held  that  both  parties  were  wrong, — the  de- 
fendant, that  is,  the  insurance  company,  be- 


cause, although  it  had  not  lost  its  right  to 
reinstate  the  machinery,  it  should  not  have 
been  reinstated  in  the  same  place,  but  in  the 
same  State,  in  which  it  was  before  the  fire; 
and  the  plainti£f,  that  is,  the  insured,  was 
wrong  because  he  did  not  remove  the  ma- 
chinery to  some  reasonable  place,  to  be  re- 
instatcKl  and  repaired  by  the  insurer.  But  all 
the  jud|;es  held  that,  whatever  rights  the  in- 
sured might  have,  he  could  not  recover,  in  his 
action  on  the  policy,  the  amount  of  the  loss. 
And  we  think  there  is  as  little  reason  as  there  is 
authority  to  sustain  the  contention  of  the  ap- 
pellant in  this  case,  namely  that  he  is  entitled 
to  recover  the  amount  which  it  had  been  ascer- 
tained the  new  building  would  cost.  Where 
there  is  a  failure  to  rebuild  after  an  elec- 
tion so  to  do,  it  has  been  held  the  proper 
remedy  of  the  assured  is,  not  an  action  ex  con- 
tractu on  the  policy,  for  the  amount  of  loss  by 
fire,  but  an  action  to  recover  damages  for  not 
rebuilding,  and  that  the  amount  of  the  insur- 
ance mentioned  in  the  policy  ceases  to  be  the 
measure  of  damages.  Brown  v.  Metropolitan 
C.  L.  Ins.  Soc.  1  El.  &  El.  853;  Morrell  v.  Irc- 
ing  F.  Ins.  C%?.  33  N.  Y.  429,  88  Am.  Dec.  396. 

It  will  be  unnecessary  to  pass  upon  the  vari- 
ous exceptions  taken  to  the  rulings  of  the 
court  below  on  the  admissibility  of  testimony, 
for  they  are  all  involved  in  the  action  of  the 
court  upon  the  prayers;  and  it  follows,  from 
what  we  have  said,  that  the  appellant's  prayers 
were  properly  rejected,  and  those  of  the  appel- 
lee were  properly  granted. 

Judgment  affirmed. 
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!•   A  wife's  ref^QUMU  to  have  senal  inters 
course  with  her  husband  is  not  wlllftil 


desertion  within  the  meaning  of  a  statute  au- 
thorlzlDg  a  dlvoroe  in  case  a  husband  or  wife  has 
^*willf  ully  deserted  or  abstained  himself  or  her- 
self" froitf  the  other  for  two  years. 

2.   One  act  of  force  and  violence  pre- 
ceded by  deliberate  insult  and  abuse* 

even  thouflrh  oommitted  wantonly  and  without 
provocation,}  does  not  constitute  **extreme  and 


NOCT.— Ae/tiMl  of  mariUA  intercourse  as  ffround  for 

divorce. 

A  wife^  refusal  to  allow  her  husband  to  have 
unrestrained  carnal  Intercourse  with  her,  and  her 
declarations  that  she  will  never  bear  children  to 
him,  will  not  Justify  a  divorce  on  the  ground  of 
cruel  and  barbarous  treatment.  HagiU  v.  Magi  11, 
8  Plttsb.  26. 

Her  refusal  of  sexual  Intercourse  does  not  con- 
stitute cruelty  which  will  Justify  granting  him  a 
divorce.  Holyoke  v.  Holyoke,  8  New  Bog.  Hep. 
leo,  78  Me.  404;  Cowles  v.  Cowles,  112  Mase.  888. 

Neither  is  it  ground  for  annulling  the  marriage. 

Cowles  V.  Cowles,  sfupra. 

Nor  is  it  desertion.  South  wick  v.  Southwlck,  97 
Mass.  387;  Steele  v.  Steele.  1  McArth.  606;  Segeibaum 
v.  Segeibaum,  88  Minn.  268. 

At  least  not  ''utter  desertion.**  Stewart  v.  Stew- 
art, 3  New  Bng.  Rep.  887,  78  Me.  548, 67  Am.  Rep. 
tSa. 

And  such  refusal  does  not  Justify  him  in  desert- 
ing hfT-.    Reid  V.  Reid,  21 N.  J.  Eq.  881. 

The  same  rule  applies  to  such  a  refusal  on  the 
part  of  the  husband;  the  fact  that  he  occupies  a 
separate  bed  will  not  give  the  wife  a  divorce  on  the 
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ground  of  cruelty.  (Gordon  v.  Gordon,  48  Pa.  226; 
Bshbach  v.  Bsfabaoh,  28  Pa.  848;  B^Agullar  v.  B*- 
Aguilar,  1  Hagg.  Bccl.  778. 

But  when,  in  addition  to  refusal  of  sexual  inter- 
course, a  husband  denies  to  his  wife  his  compan- 
iondiipand  refuses  to  live  with  her,  she  is  entitled 
to  a  dlvoroe  for  desertion,  although  he  has  contin- 
ued to  contribute  to  her  support.  Magrath  v. 
Magrath,  108  Mass.  677,  4  Am.  Rep.  679. 

Also  a  husband^s  rejection  of  his  wife  from  his 
bed  with  refusal  to  recognize  her  as  his  wife,  and 
charging  her  with  infidelity  to  her  marriage  vow, 
was  held  to  be  **such  indignities  offered  to  her  per- 
son as  to  render  her  condition  intolerable  or  life 
burdensome.    Coble  v.  Coble,  66  N.  C.  882. 

So  where  the  husband  after  a  certain  date  and  for 
some  time  before  deserting  the  family  residence 
ceased  to  occupy  the  bedroom  of  his  wife  and  slept 
on  a  lounge  in  the  kitchen,  and  had  no  matrimonial 
intercourse,  companionship  or  communication 
with  his  wife  whatever,  it  was  held  that  his  deser- 
tion began  at  that  date.    Stein  v.  Stein,  6  Colo.  66. 

A  busband^s  withdrawal,  without  cause,  from  co- 
habitation with  his  wife,  although  he  continues  to 
support  her,  is  held  in  England  to  justify  a  judicial 
separation  on  the  ground  of  his  ^^desertion"  under 
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repeated  cruelty^*  which  will  justify  a  divorce 
under  the  Illinois  statute. 

(November  4,  1891.) 

APPEAL  by  complaioaDt  from  a  judgment 
of  the  Appellate  Court,  Fourth  District, 
nfflrmiDg  a  judgment  of  the  Circuit  Court  for 
Pope  County  in  favor  of  defendant  in  an  action 
brought  to  obtain  a  divorce  for  the  alleged 
causes  of  desertion  and  extreme  cruelty.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mei»m.  James  C.  Courtney  and  Sheri- 
dfbiiAs  Moore^  for  appellant: 

A  wife,  who,  from  motives  of  dislike,  and 
for  no  other  cause,  persistently  refuses  to  per- 
mit the  husband  to  have  sexual  intercourse 
with  her  for  nine  years  is  guilty  of  desertion 
or  abandonment. 

1  Bishop.  Mar.  &  Div.  §  779;  Heermonce  v. 
James,  47  Barb.  120. 

At  common  law  there  were  four  causes  only 
for  divorce/*  mnenlo  matrimonii,  viz.,  pre-con- 
tract, consanguinity,  affinity  and  impotency; 
adultery  and  cruelty  were  causes  for  divorce  a 
inenm  et  thoro,  from  bed  and  board. 

Harman  v.  Barman,  16  111.  88;  6  Bacon,  Abr. 
466;  1  Bl.  Com.  146. 

The  remedy  for  withdrawal  from  intercourse 
was  ample  and  complete,  and  consisted  of  a 
suit  for  the  restitution  of  conjugal  right,  by 
which  the  party  injured  could  compel  the  otheV 


by  imprisonment  to  return  to  cohabitation. 
The  offense  was  called  subtraction  or  deser- 
tion. 

2  Bouvier,  Law  Diet.  472;  1  Bishop,  Mar, 
&  Div.  §^  771;  Stephen,  Common  Law.  2;  S 
Bl.  Com.  94. 

This  remedy  provided  by  the  common  law 
has  never  been  adopted  in  this  State.  Bishop 
says  that  it  is  a  relict  of  the  dark  ages,  and  that 
no  State  has  adopted  it. 

1  Bishop,  Mar.  &  Div.  §  29:  Ckwerdill  v. 
CoverdiU,  8  Harr.  (Del.)  18. 

One  malicious  blow  struck  with  a  deadly 
weapon,  preceded  and  followed  for  many  years 
by  frequent  threats  to  poison,  and  all  other  im- 
aginable cruelty  that  can  be  devised,  is  a  sulB- 
cient  cause  for  divorce. 

Ward  V.  Ward,  103  111.  483:  ffarman  v. 
Harman,  16  111.  86;  Ecane  v.  Beans,  1  Hagg. 
Consist.  36;  Turbitt  v.  Turhitt,  21  111.  4®; 
VonGlahnv,  Von  Glahn,  46111.  188;  Embree 
V.  Embree,  58  111.  395;  Chursey  v.  Coarsey,  60 
111.  188;  Famham  v.  Farnham,  73  111.  499; 
Henderson  v.  Henderson,  88  111.  248:  fViarp  v. 
Sharp,  116  111.  509.  See  I'Bishop.  Mar.  &  Div. 
6lh  ed.  §  780. 

Mr,  James  C.  Courtney,  also  filed  a  sep- 
arate hrlef  for  appellant: 

The  refusal  of  the  wife  to  have  sexual  inter- 
course with  the  husband,  without  reasonable 
cause,  for  the  space  of  two  years  is  desertion 
under  the  statute. 


the  Divorce  Act.  20  &  21  Vict.  chap.  8&.  S  16.  Yeat- 
man  v.  Yeatman,  1  Prob.  &  Div.  480. 

In  this  case  the  husband  tools  the  wife  to  Ger- 
many and  left  her  there  with  a  relative  and  the  court 
sas^:  *'A  wife  is  entitled  to  her  husband^s  society 
and  the  protection  of  his  name  and  home  in  cohab- 
itation.** Evidently  this  was  more  than  a  case  of 
mere  refusal  of  sexual  intercourse.  It  must  be  re- 
membered also  that  this  is  a  not  a  case  of  absolute 
divorce  but  of  mere  Judicial  separation. 

A  statute  makiner  the  Joinintf  of  a  religrlous  soci- 
ety which  teaches  that  the  relation  of  husband  and 
wife  is  unlawful  with  refuwil  of  cohabitation  a 
ground  of  divorce,  applies  where  a  husband  or  wife 
Joins  the  Shakers,  who  teach  that  the  contract  of 
marriaflre  is  lawful  but  that  cohabitation  Is  not. 
Dyer  v.  Dyer,  6  N.  H.  271;  Fitta  v.  Pitts,  46  N.  H. 
184. 

Mr.  Joel  Prentiss  Bishop  in  his  work  on  Marriage, 
Divorce  and  Separation,  persists  in  the  doctrine  ad- 
vocated in  his  earlier  work  on  the  same  subject, 
which  is  in  conflict  with  the  decisions  of  the  courts. 
After  criticising  the  decisions  of  Maine  and  Massa- 
chusetts, which  are  among  those  above  referred  to, 
he  sajrs  in  9  168;;  that  in  accord  with  just  principle 
^*the  courts  of  numbers  of  our  states,  hold  the  con- 
duct we  are  considering  to  be  desertion;**  and  he 
cities  in  supriort  of  his  statement  Steele  v.  Steele,  1 
McArth.  506;  Heermanoe  v.  James,  47  Barb.  1^, 
126, 52  Am.  Rep.  888,  noU;  Sisemore  v.  Sisemore,  17 
Or.  542,  and  Magill  v.  Magill,  8  Pittsb.  25. 

But  of  these  oases  Magill  v.  Magill  and  Steele  v. 
Steele  decide  exactly  the  contrary  of  what  he  al- 
leges, while  Heermanoe  v.  James  is  not  in  any  sense 
a  decision  on  the  question, but  is  concerning  the 
right  to  sue  a  third  person  for  aUenotion  of  affec- 
tions. In  the  remaining  case  of  Sisemore  v.  Sise- 
more the  decision  was  that  a  wife  had  deserted  her 
husband  where  she  by  acts,  although  not  by  ex- 
press words,  persistently  refused  to  return  to  his 
home  with  him. 

In  the  case  of  Magill  v.  MaglU,  Kupro,  the  court 
not  only  explicitly  denied  a  divorce,  which  was  not 
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asked  on  the  ground  of  desertion  at  all,  but  said,  in 
reference  to  the  alleged  grounds  of  divorce:  **In 
what  respect  the  refusal  by  the  wife  to  allow  the 
husband  access  to  her  bed  can  be  termed  cruel  and 
Imrbarous  I  cannot  conceive ;  nor  having  a  refer- 
ence to  the  proper  meaning  of  terms  can  I  sec  how 
such  treatment  will  render  his  life  burdensome  or 
condition  intolerable.** 

It  thus  appears 'that  the  cases  which  he  cites  to 
support  his  text  utterly  fall  to  do  so,  and  that  sev- 
eral of  them  flatly  contradict  it. 

He  further  cites  Fishli  v.  Fiahli,  2  Litt.  887.  341, 
and  Moss  v.  Moss,  24  N.  C.  66,  *'in  addition  to  the 
more  direct  rulings.**  as  he  says. 

In  the  case  of  Moss  v.  Moss.  24  N.  C.  56,  there  is 
nothing  to  Justify  the  claim  that  denial  of  marital 
intercourse  constitutes  desertion.  A  divorce  was 
there  denied  the  husband  for  the  wife*s  adultery 
because  it  was  committed  after  he  had  practically 
driven  her  from  his  house,  and  explicitly  declared 
that  be  would  from  thenceforth  nerer  reoei\^  her 
as  his  wife  because,  as  he  falsely  alleged,  the  child 
of  which  she  was  pregnant  at  the  time  of  the  mar- 
riage was  not  his. 

In  Fishli  V.  Fishli,  2  Litt.  887,  the  decision  was  that 
the  right  to  a  divorce  for  abandonment  by  ^he  hus- 
band was  not  defeated  by  his  offer  to  support  her 
in  his  own  house  or  elsewhere,  which  offer  was  ac- 
companied with  groundless  insinuations  against 
her  chastity  and  was  made  under  circumstances 
which  showed  that  it  was  a  mere  artifice  to  defeat 
her  right  to  a  divorce.  The  court  said:  '*Tfae  offer 
was  not  to  live  with  hor  in  the  relation  of  husband 
and  wife,  and  she  was  not  bound  to  accept  of  an 
offer  to  stand  in  any  other  relation.**  This  which 
is  the  only  case  that  even  apparentlv  supports  bis 
text  manifestly  falls  far  short  of  saying  that  mere 
refusal  of  sexual  intercourse  would  constitute  de- 
sertion; and  yet  Mr.  Bishop  says:  'The  court's  re- 
fusal to  admit  this  as  ending  the  desertion  is  a 
direct  affirmance  by  solemn  adjudication  of  what 
we  have  seen  to  be  better  doctrine.**        R  A.  R. 
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1  Bishop,  Mar.  &  Div.  ||  779,  782;  Heer- 
manee  v.  James,  47  Barb.  130;  FiMi  v.  IXMi, 
3  Litt.  337. 

One  wanton  blow  inflicted,  preceded  and  fol- 
lowed by  threats  to  kill,  coupled  with  conduct 
which  may  raise  a  reasonable  apprehension  of 
bodily  hurt  rendering  cohabitation  unsafe,  is 
extreme  and  repeated  cruelty. 

Harman  v.  Harman,  16  ID.  85;  Ward  v. 
Ward,  103  111.  484;  Kennedy  v.  Kennedy,  73 
N.  Y.  872;  Beebe-v,  Beebe,  10  Iowa,  138;  Brigg$ 
V.  Briggs,  20  Mich.  34;  Butler  v.  Butler,  1 
Pars.  £q.  Cas.  329;  Mayler  y.  Moyler,  11  Ala. 
620. 

Mr.  W.S.  Morris,  with  Mr.  W*  B«  Mor- 
ri8»  for  appellee: 

Marriage  is  not  a  means  to  sexual  commerce. 

1  Blackstone's  Commentaries,  bk.  1,  p.  455, 
bottom  paging  362,  savs:  ''The  main  end  and 
design  of  marriage  is  the  ascertainment  and  fix- 
ing upon  some  one  certain  person  to  whom  the 
care,  the  protection,  the  maintenance  and  the 
education  of  children  may  belong."  And 
a^in  at  the  same  page,  "The  main  end  of  mar- 
nage  is  the  protection  of  infants." 

See  also  1  Bouvier,  Law  Diet  p.  101. 

Counsel  for  complainant  are  in  error  when 
they  agree  with  Bishop  that  the  point  in  this 
case  \£&  never  been  decided. 

A  withdrawal  of  the  person  for  the  statu- 
tory^ period  and  refusing  sexual  intercourse 
during  that  time  do  not  amount  to  desertion. 

8outhwiek  v.  Scmlhwiek,  97  Mass.  327;  Eth- 
bach  y.  Eshbaeh,  23  Pa.  853;  Pritchard,  Dig. 
Desertion,  note  4;  2  Kent,  Com.  Holmes'  ed. 
part  rv.  *127.  note  1. 

The  statutes  under  which  these  decisions 
were  had  are  identical  with  our  own  except 
upon  the  one  single  question  of  time,  which 
is  required  in  them  to  be  of  greater  duration 
than  with  us. 

2  Kent.  Com.  Holmes'  ed.  part  IV.  *97, 
note  a. 

The  request  to  instruct  that  wheneyer 
force  and  violence,  preceded  by  deliberate  in- 
sult and  abuse,  have  been  once  or  twioe  wan- 
tonly and  without  provocation  used  by  the 
wife  to  her  husband,  then  the  wife  would  be 
guilty  in  law  of  extreme  and  repeated  cruelty 
does  not  comport  with  the  latest  expression  of 
the  views  of  the  supreme  court  of  this  State 
on  this  point. 

Ward  v.  Far<f,103  111.483;  Poor  v.  Poor,  8  N. 
H.  307,  29  Am.  Dec.  ^^\^Kennedy  ^.{Kennedy, 
73  K  Y.  269;  Harman  v.  Harman,  16  HI.  90. 

This  expression  of  the  court  in  Harman  v. 
Harman,  supra,  from  Evans  v.  Evans,  1 
Hagg.  Consist.  35,  is  to  be  taken  with  reference 
to  the  fact  that  in  that  case  {Ehians  v.  Evans, 
sujira),  all  that  was  prayed  was  a  decree  of 
divorce  a  mensa  et  t/ioro. 

2  Kent,  Com.  *125, 

Verbal  threats  are  not  sufficient  to  establish 
extreme  and  repeated  cruelty. 

Birkbyy.  Birkhy.  15111.  121;  Vigr^y.  Vig- 
nos.  Id.  187;  Emhreev.  Embree,  53  111.  305. 

When  the  Legislature  has  said  that  the  cru- 
elty must  be  extreme  and  repeated  to  consti- 
tute grounds  of  divorce,  the  court  cannot  say 
that  a  single  act  will  suffice. 

De  La  Hay  y,  De  La  Hav,  21  111.  254;  Hen- 
derson V.  Henderson,  88  111.  250. 

14  L.  R.  A. 


V,skgmdevp  Ch,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  filed  in  the  Circuit  Court  of 
Pope  County  on  April  17,  1889,  by  the  appel- 
lant against  the  appellee,  his  wife,  praying  for 
a  divorce  from  her  upon  the  alleged  grounds 
that  she  "has  willfully  absented  herself  from 
your  orator,  without  any  reasonable  cause,  for 
the  space  of  two  years,  and  has  been  guilty  of 
extreme  and  repeated  cruelty."  The  defend- 
ant answered,  denying  the  allegations  of  the 
bill,  and  replication  was  filed  to  the  answer. 
The  verdict  of  the  jury  and  the  judgment  of 
the  trial  court  were  in  favor  of  the  defendant. 
The  present  appeal  is  from  the  judgment  of 
the  appellate  court  affirming  the  judgment  of 
the  circuit  court. 

The  first  question  in  the  case  arises  out  of 
the  refusal  of  the  trial  court  to  give  the  3d^ 
4th,  5th,  6th,  and  7th  instructions  asked  by 
the  complainant  below.  These  instructions, 
in  substance,  announce  the  doctrine  that, 
where  a  wife  refuses,  without  good  cause,  to 
have  sexual  intercourse  with  her  husband  for 
a  period  of  two  years  or  more,  such  conduct 
amounts  to  willful  desertion.  Mr.  Bishop,  in 
his  very  able  work  upon  JVfarriage  and  Di- 
vorce, gives  this  doctrine  his  support.  1 
Bishop,  Mar.  &  Div.  6th  ed.  §§  778,  778a,  779. 
It  is  not,  however,  sustained  by  well-consid- 
ered authorities.  The  cases  favoring  it,  to 
which  we  have  been  referred,  are  Heermance 
V.  James,  47  Barb.  120;  FMUi  v.  IWUi,  2 
Litt.  337;  Sisemore  v.  Sisemore,  17  Or.  542. 
In  no  one  of  these  cases  did  the  question  fairly 
arise  whether  the  neglect  of  this  one  of  the 
marital  duties,  without  the  neglect  of  anv 
other  of  such  duties,  by  itself  constituted  will- 
ful desertion.  The  Heermance  Case  was  an  ac- 
tion for  damages  for  depriving  the  plaintiff  of 
the  affections,  comfort,  fellowship,  society  and 
aid  and  assistance  of  his  wife  in  his  domestic 
affairs,  and  arose  upon  demurrer  to  the  com- 
plaint filed  in  the  action.  In  the  Fishli  Case 
the  husband  had  abandoned  his  wife  for  the 
space  of  two  years,  and  sought  to  meet  the 
charge  of  such  abandonment  by  settine  up 
that,  a  few  weeks  before  the  expiration  of  the 
two  years,  he  had  made  an  offer  to  support 
his  wife  in  his  own  house,  or  in  lodging,  as 
she  might  prefer.  In  the  Sisemore  Case  it  ap- 
peared that  the  offense  of  the  wife  was  not 
so  much  the  one  now  under  consideration  as 
her  refusal  to  remove  to  a  new  home  selected 
by  her  husband  in  another  county.  The  doc- 
trine contended  for  rests  mainly  on  the  idea 
that  sexual  intercourse  is  "  the  central  element 
of  marriage,  to  which  the  rest  is  but  ancillary;" 
and  while  it  may  be  urged  with  no  little  force 
that  the  refusal  of  such  intercourse  by  one  of 
the  parties  to  the  marriage  contract  is  such  a 
violation  of  marital  duty  that  it  ought  to  be 
regarded  as  a  good  ground  of  divorce,  yet  the 
question  before  us  is  simply  as  to  the  meaning 
of  our  statute.  The  Divorce  Act  provides 
that  a  divorce  may  be  granted  where  either 
party  **  has  willfully  deserted  or  absented 
himself  or  herself  from  the  husband  or  wife, 
without  any  reasonable  cause,  for  the  space  of 
two  years.*'  Rev.  Stat.  chap.  40,  §  1.  We 
think  that  the  willful  desertion  here  referred 
'  to  was  intended  to  mean  the  abnegation  of  all 
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the  diities  of  the  marital  relation,  and  not  of 
one  alone. 

In  Carter  v.  Carter,  62  III.  489,  "  desertion" 
is  treated  as  synonymous  with  absence,"  and 
absence  involves  the  neglect  of  other  duties 
than  the  one  in  question.  The  Supreme  Court 
of  Maine,  in  speaking  upon  this  subject,  says: 
"  Sexual  intercourse  is  only  one  marital  right 
or  duty.  There  are  many.  There  are  many 
other  important  rights  and  duties.  The  obli- 
gations the  parties  assume  to  each  other,  and 
to  society,  are  not  dependent  on  this  single 
one.  Manv  of  these  obligations,  fidelity,  so- 
briety, kind  treatment,  etc.,  have  legal  sanc- 
tions, and  can  be  enforced,  or  their  breach  rem- 
edied by  legal  process."  Stewart  v.  Stewart,  78 
Me.  548, 3  New  Eng.  Rep.  887, 67  Am .  Rep  822. 
The  view  of  this  subject  which  commends 
itself  to  *our  approval  is  that  announced 
by  the  Supreme  Court  of  Massachusetts  in 
Southwick.  V.  Southmiek,  97  Mass.  327,  where 
Chief  Jvstice  Bigelow  says:  "  The  word  '  de- 
sertion *  in  the  statute  does  not  signify  merely 
a  refusal  of  matrimonial  intercourse,  which 
would  be  a  breach  or  violation  of  a  single  con- 
jugal or  marital  duty  or  obligation  only,  but  it 
imports  a  cessation  of  cohabitation,  a  refusal 
to  live  together,  which  involves  an  abnegation 
of  all  the  duties  and  obligations  resulting  from 
the  marriage  contract."  The  latter  case  of 
Mngratk  v.  MagraUi,  108  Mass.  577,  4  Am. 
Rep.  579,  does  not  overrule  the  Souihwiek  Case, 
in  so  far  as  the  latter  holds  that  the  refusal  of 
matrimonial  intercourse  is  not  of  itself  sufS- 
cient  to  justify  a  divorce  on  the  ground  of 
desertion.  The  divorce  for  desertion  was  al- 
lowed in  the  Magrath  Case,  because,  in  addi- 
tion to  the  husband's  intentional  and  perma- 
nent abandonment  of  all  matrimonial  inter- 
course with  his  wife,  he  withdrew  from  her  his 
companionship  and  the  protection  of  his  home. 

It  is  there  said,  after  referring  to  the  South- 
toiek  Case:  '*The  case  at  bar  goes  much  further. 
Here  there  has  been,  for  the  time  required  by 
the  statute,  an  abnegation  on  the  piut  of  the 
husband  of  all  the  chief  duties  and  obligations 
which  result  from  the  marriage  contract  and 
distinguish  it  from  others.  There  is  no  more 
important  right  of  the  wife  than  that  which 
secures  to  her  in  the  marriage  relation  the 
companionship  of  her  husband  and  the  protec- 
tion of  his  home."  The  same  view  has  been 
adopted  in  Maine.  In  Stewart  v.  Stewart^  su- 
pra, it  is  said:  "  This  case  therefore  presents 
the  question  whether  the  Legislature,  by  that 
statute,  intended  to  authorize  a  divorce  where 
one  party,  without  good  catise,  denies  the 
other  sexual  Intercourse  for  three  consecutive 
years.  .  .  .  It  has  been  expressly  held  that 
such  refusal  is  not  the  desertion  contemplated 
by  the  statutes  authorizing  divorces  for  deser- 
tion. SouthtDiek  V.  SavtAwieky  97  Mass.  827: 
Steele  v.  Steele,  1  MacArth.  505.  ...  We 
do  not  think  our  Legislature  intended  to  call 
the  denial  of  this  one  obligation  an  '  utter  de- 
sertion,' while  the  party  might  be  faithfully, 
and  perhaps  meritoriouslv,  fulfilling  all  toe 
other  marital  obligations.'^  Some  importance 
is  attached  in  the  Stewart  Case  to  the  fact  that 
the  Maine  statute  uses  the  word  "  utter"  before 
"  desertion."  But  we  do  not  think  that  the 
absence  of  that  word  from  our  statute  affects 
the  construction  of  Its  language  with  reference 
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to  the  point  now  under  consideration.  It  is  a 
mistake  to  say,  as  it  is  stated  in  Steieart  v. 
Stewart,  supra,  and  in  Bishop,  Mar.  Div.  & 
Sep.  §  1680,  that  the  SatUAmek  Case  is  based 
upon  a  statute  providing  for  '*  utter"  desertion. 
The  Southwick  Case  was  decided  in  1867,  be- 
fore the  Massachusetts  Statute  of  1882,  referred 
to  in  Steu>art  v.  Stewart,  was  passed,  and  the 
statute  in  force  in  Massachusetts  in  1867  did  not 
use  the  word  *'  utter,"  as  is  shown  by  the  re- 
marks of  the  court  in  Souihtoick  v  Suuthwick, 
supra.  In  our  opinion,  refusal  of  sexual  in- 
tercourse alone  cannot  be  construed  to  mean 
willful  desertion  without  reasonable  cauae, 
under  the  Illinois  statute,  any  more  than  it  can 
be  construed  to  mean  utter  desertion  under  the 
Maine  statute.  In  harmony  with  the  Massa- 
chusetts and  Maine  cases  is  the  case  of  Steele 
V.  Steele,  supra,  where  it  was  the  opinion  of 
the  court  that  a  husband  could  not  maintain  a 
suit  for  divorce  solely  on  the  ground  that  his 
wife  had  denied  matrimonial  intercourse  to 
him. 

In  2  Kent,  Com.  12th  ed.  §  27,  *128,  noU 
1,  it  is  said:  "  Keeping  a  separate  bed-chamber 
in  the  same  house,  and  refusing  to  have  sexual 
intercourse  for  the  statutory  time,  is  not  deser- 
tion. S(mthwiek  v.  Satitfiwick,  97  Mass.  %S7; 
Eshbaeh  v.  Eshbach,  23  Pa.  843.  See  Prit  ch- 
ard. Dig.  Desertion,  note  4"  Atrommon  law, 
whenever  either  the  husband  or  wife  was  guilty 
of  the  injury  of  subtraction,  or  lived  separate 
from  the  other  without  any  sufficient  reason, 
a  suit  could  be  brought  in  the  ecclesiastical 
courts  for  a  restitution  of  conjugal  rights. 
But  those  courts  made  a  distinction  between 
"  marital  intercourse,"  or  sexual  intercourse, 
and  '*  marital  cohabitation,"  or  living  together. 
They  enforced  the  latter,  but  not  the  former. 
They  merely  require  the  offending  party  to 
return  and  live  with  the  libelant.  In  such 
proceedings,  the  cessation  of  cohabitation  war- 
ranted a  decree,  but  the  suit  for  restitution  of 
conjugal  rights  could  not  be  maintained  on  the 

Sound  of  a  refusal  of  marital  intercourse, 
esertion.  In  such  suits,  was  held  to  signify  a 
refusal  to  live  together;  and.  in  this  country, 
the  action  for  divorce  on  the  ground  of  deser- 
tion is  a  substitute  for  the  English  proceeding 
for  the  restitution  of  conjugal  rights.  Bl. 
Com.  bk.  8,  *94;  1  Bishop,  Mar.  &  Div.  6th  ed. 
§778;  Orme  v.  Orme,  2  Addams,  Bed.  388: 
Forster  v.  Forst&r,  1  Hagg.  Const.  144,  154; 
Stewart  v.  Stewart,  supra;  Southwick  v.  South- 
wick, supra. 

It  will  be  noted  that  under  our  statute  the 
desertion  or  absence  which  will  justify  a 
divoroe  must  be  "without  any  reasonable 
cause."  It  has  been  held  that  the  "  reasonable 
cause  which  justifies  a  wife's  desertion  and 
abandonment  of  her  husband  must  be  such  as 
would  entitle  her  to  a  divorce."  Eshba^y, 
Bshbach,  supra.  It  has  also  been  held  that  the 
refusal  of  marital  intercourse  without  sufficient 
reason  will  not  justif  v  desertion.  Beid  v.  Beid, 
21  N.  J.  Eq.  381 ;  ^ewart  v.  Stewart^  supra; 
Browne,  Com.  Div.  &  Ali.  p.  153. 

It  follows  that  the  denial  of  marital  inter- 
course will  not  entitle  a  husband  or  wife  to  a 
divorce,  and  therefore  cannot  be  regarded  as 
such  desertion  as  is  contemplated  by  the  stat- 
ute. In  this  State,  courts  derive  their  power 
to  decree  divorces  solely  from  the  statute,  and 
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for  such  causes  ooly  as  have  been  designated 
by  tbeLegislature.  For  the  reason  thus  stated , 
-we  are  of  the  opinion  that  the  court  below 
,  committed  no  error  in  refusing  to  give  the  in- 
atruciions  numbered  3,  4,  6,  6  and  7,  which 
were  asked  by  the  complainant. 

The  appellant  assigns  as  error  that  the  trial 
court  refused  to  give  the  second  instruction 
asked  by  the  oom^ainant,  and  gave  the  eij?h- 
teeLth  instruction  asked*  by  defendant.  The 
second  and  last  clause  of  said  second  instruc- 
tion is  as  follows:  **  Wherever  force  and  vio- 
lence, preceded  by  deliberate  insult  and  abuse, 
have  been  once  of  twice,  wantonly  and  without 
provocation,  used  by  the  wife  to  her  husband, 
then  the  wife  would  be  guilty  in  law  of  extreme 
and  repeated  cruelty." '  This  clause  announces 
th^  proposition  that  one  act  of  force  and  vio- 
lence, preceded  by  insult  and  abuse,  constitutes 
extreme  and  repeated  cruelty.  .  The  eighteenth 
instruction  given  for  the  defendant  announced 
the  contrary  of  such  proposition.  We  do  not 
think  that  the  error  thus  complained  of  is  well 
assigned.  In  the  late  work  of  Bishop  on  Mar- 
riage, Divorce  and  Separation,  (vol.  1,  ^  1608), 
it  is  said:  "The  woids  in  Illinois  are  '  extreme 
and  repeated  cruelty;'  and  it  is  plain  that  a 
single  act,  though  it  may  be  '  extreme '  in  point 
of  cruelty,  is  not  therefore  'repeated.'  The 
consequence  of  which  is  that  there  can  be  no 
one  act  of  violence  which  alone  will  bring  a 
case  within  this  statute."  In  Viffnaay,  Vignos, 
15  111.  186,  one  act  of  violence,  together  with 
unkind  treatment  and  the  use  of  harsh  language, 
was  held  to  come  far  short  of  what  the  statute 
means  by  "  extreme  and  repeated  cruelty. "  In 
Barman  v.  Harman,  16  111.  86,  we  said:  "This 
court  in  Birkby  v.  Birkby,  15  111.  120,  and  in 
Vignos  v.  Vtgnas,  15  III.  186,  has  held  that  one 
instance  of  personal  violence  did  not  constitute 
a  statutory  cause,  although  coupled  with  abus- 
ive and  derogatory  language."  In  De  La  Hay 
y.  De  La  Hay,  21  111.252,  we  said:  "And 
when  the  Legislature  has  said  that  cruelty  must 
be  extreme  and  repeated,  to  constitute  a  ground, 
the  courts  cannot  say  that  a  single  act  wtii 
suffice."  See  also  Turbitt  v.  TttrbiU,  21  111. 
488.  In  Embree  v.  Embree,  58  HI.  894.  this 
court,  speaking  through  Mr.  Justice  Walker, 
said:  "It  is  a  positive  requirement  of  the 
statute  that  there  shall  be  extreme  and  rep>eated 
cruelty  to  authorize  the  courts  to  dissolve  the 
marriage  tie.  One  act  has  not,  in  this  State, 
been  held  to  answer  the  requirements  of  the 
statute;  and  the  uniform  construction  given  to 
the  Act  by  this  court  ...  is  that  the  cru- 
elty must  consist  in  physical  violence,  and  not 
in  angry  or  abusive  epithets,  or  even  profane 
language."  In  Farnham  v,  Famham,  78  III. 
497,  although  abusive  language,  used  by  a  hus- 
band towards  his  wife  in  pnvate,  and  in  the 
presence  of  strangers,  which  consisted  of  false 
charges  against  her  virtue  and  fidelity  to  her 
marriage  vows,  was  allowed  to  be  considered 
by  the  jury  as  characterizing  bis  acts  of  phys- 
ical cruelty,  yet  two  distinct  acts  of  personal 
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violence  to  the  wife  were  clearly  proven.  In 
Henderion  v.  Hendertian,  88  111.  248,  we  again 
said:  "This  court  .  .  .  has  held  that  it 
[extreme  and  repeated  cruelty]  must  be  bodily 
harm,  in  contradistinction  to  mere  harsh,  or 
even  opprobrious,  language,  or  mere  mental 
su£fering;  that  the  cruelty  must  be  grave,  and 
endanger  life  or  limb,  or.  at  any  rate,  subject 
the  person  to  danger  of  great  bodily  harm." 
See  also  Coursey  v.  Gdursey,  60  111.  186.  In 
Ward  V.  Ward,  108  111.  477,  although  it  was 
said  that  extreme  and  protracted  suffering 
might  be  produced  primarily  by  operating  on 
the  mind  alone,  and  that  threats  of  physical 
violence  and  false  charges  of  adultery,  mali- 
ciously made,  were  competent  evidence  to  prove 
cruelty,  yet  it  is  at  the  same  time  the  plain 
doctrine  of  that  case  that  the  threats  must  be 
such  as  raise  a  reasonable  apprehension  of  bod- 
ily hurt,  and  must  be  accompanied  or  followed 
by  acts  of  actual,  malicious,  physical  violence, 
and  must  serve  to  magnify  the  atrocity  of  such 
acts.  It  is  also  there  said  that  any  willful  mis- 
conduct of  the  husband  which  endangers  the 
life  or  health  of  the  wife,  which  exposes  her 
to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cruelty, 
and  that  "  many  acts  "  are  not  necessary  to 
constitute  such  extreme  cruelty;  yet  it  is  no- 
where intimated  that  there  can  be  repeated 
cruelty  without  more  than  one  act  of  violence. 
On  the  contrary,  the  Farnham  Case  is  quoted 
with  approval  in  the  Ward  Case,  and  the  proof 
hi  the  latter  case  showed  that  the  husbana  had 
committed  four  or  five  distinct  assaults  and 
batteries  upon  his  wife,  apparently  without 
provocation,  and,  in  addition  thereto,  had  in- 
sulted and  abused  her  constantly  for  three  , 
years.  Even  in  Sharp  v.  Sharp,  116  III.  509, 
where  the  circumstances  were  peculiar  and  of 
an  unusual  character,  it  was  shown  that  the 
hust>and  had  been  guilty  of  at  least  two  acts 
of  physical  violence,  although  they  were  sepa- 
rated from  each  other  by  a  considerable  period 
of  time.  In  the  case  at  bar  the  husband  is 
charging  the  wife  with  extreme  and  repeated 
cruelty,  and,  in  such  case,  "it  is  not  sufficient 
to  show  acts  of  violence  on  her  part  towards 
him,  so  long  as  there  is  no  reason  to  suppose 
he  will  not  be  able  to  protect  himself  by  a 
proper  exercise  of  his  marital  powers ."  De  La 
Hayv,  De  La  Hay,  supra. 

We  do  not  think  that  the  court  erred  in  re- 
fusing to  instruct  the  lury  that  one  act  of  force 
and  violence,  precedea  by  deliberate  insult  and 
abuse,  even  though  committed  wantonly  and 
without  provocation,  was  sufficient  to  consti- 
tute extreme  and  repeated  cruelty.  Several 
other  objections  are  made  by  the  appellant, 
based  upon  the  giving  or  refusal  of  instructions. 
After  a  careful  examination  of  all  the  instruc- 
tions in  connection  with  the  evidence,  we  find 
no  sufficient  reason  for  disturbing  the  result 
reached  by  the  lower  courts. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed, 
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1*  The  *'Aill  name"  of  a  member  of  a 
limited  partaenriilp  to  darned  to  the  state- 
ment as  required  by  the  Act  of  1874  when  stsiied 
in  the  form  habitually  used  by  him  in  business 
and  by  which  he  is  known  in  the  community, 
althoufirh  it  consists  only  of  a  surname  and  ini- 
tials. 

2*  A  deserlptlon  of  aeveral  tracta  of 
land  aoqolred  hy  different  titles  bat 
merg^ed  toi^ther  for  coal  works  with  a 
valuation  as  one  tract  constitutes  a  sufficient  de- 
scription and  valuation  in  a  schedule  of  property 
subscribed  to  a  limited  partnership. 

8*  A  deserlptlon  of  bnlldlnge,  engines 
and  other  property  belon^lnflf  to  gobI 
works  is  sufficient  in  a  schedule  of  property 
subscribed  (o  a  limited  partnership  if  it  identifies 
the  property  sq  far  that  a  creditor  or  sheriff 
could  go  upon  the  land  and  identiry  or  levy  up- 
on it. 

(January  4, 1802.) 


APPEAL  by  defendants  from  a  Jadement  of 
the  Court  of  Common  Pleas,  liTo.  1.  for 
Allegheny  County,  in  favor  of  plaintiil  in  an 
action  brought  to  render  defendants  peraonally 
liable  for  debts  due  by  a  firm  which  they 
alleged  to  be  a  limited  partnership.    Ketenea, 

The  schedule  of  the  property  contributed  to 
the  capital  stock  of  the  concern  set  out  several 
tracts  of  land  described  separatdy,  but  Talned 
together  in  a  lump  as  a  coal  mine,  and  also 
buildings,  tools,  vehicles,  machinery,  etc.,  and 
was  signed  by  all  but  one  of  the  partners  with 
initials,  followed  by  the  surname,  without  giv- 
ing the  Christian  and  middle  names  in  full 

Further  facts  are  stated  in  the  opinion. 

MestTs,  W.  F.  KcCook  and  James  C« 
Doty,  for  appellants: 

At  common  law,  a  man  may  adopt  any 
name  he  pleases.  He  may  change  ii  from 
time  to  time,  and  may  accept  and  make  con- 
veyances, "contract,  sue  and  be  sued  by  his 
reputed  or  his  adopted  name." 

Linton  v.  First  Nat,  Bank  of  Kittanning, 
10  Fed.  Rep.  894:  BeU  v.  Sun  Print,  it  Pub, 
Co.  10  Jones  &  S.  567. 

We  have  been  unable  to  find  any  case  grow- 
ing out  of  the  partnership  Oimiteo)  statutes  in 
New  York,  Yirginia  or  England,  where  f^uch 


Note.— The  OicquiBUUm  and  ute  by  cm  individual  of 

anamt. 

The  law  in  regard  to  names  is  perhaps  as  good  an 
illustration  as  may  be  found  of  the  elasticity  of  the 
common  law  and  its  capacity  to  meet  the  re- 
quirements of  inoroasing  population  and  civiliza- 
tion and  the  demands  of  business. 

Formerly  the  Christian  name  was  the  more  im- 
portant of  the  two.    Re  Snook,  2  Hilt.  668. 

Coke  states  that  in  grants  it  was  requisite  that 
the  purchaser  be  designated  by  his  name  of  bap- 
tism and  his  surname,  and  that  special  heed  be 
taken  to  the  name  of  baptism,  for  that  a  man  can- 
not havtftwo  names  of  baptism  as  he  may  have 
diverse  surnames.  But  it  the  grant  was  to  one  by 
description  he  might  take  although  his  Christian 
name  was  mistaken.  And  he  might  receive  a  new 
name  at  confirmation  which  could  be  lawfully  used 
instead  of  the  Christian-name.   Co.  Litt.  8a. 

And  that  seems  to  have  been  the  Umlt  of  his 
power  to  change  his  Christian  name.  The  rigor 
with  which  a  person  was  held  to  the  use  of  the  name 
received  at  baptism  is  illustrated  by  the  follow- 
ing decisions: 

An  indictment  against  Blizabeth  Newman  aUa8 
Judith  Hancock  was  quashed  because  a  person 
could  not  have  two  Christian  names.  Rex  v.  New- 
man, 1  Bajrm.  66S. 

A  process  against  Bvanum  alias  levanum  Loyd 
is  void  because  he  cannot  have  two  Christian  names. 
Loyd^s  Case,  Noy,  18K.  See  also  East  Skidmore  v. 
Yaudstevan,  Cro.  EUz.  66. 

A  bond  entered  into  by  Edmund  Leusage  under 
the  name  of  Bdward  Leusage  is  void.  Kent  v. 
Wiohall,  Owen,  48. 

And  where  Edward  Watklns  was  obligated  and 
Edmund  Watklns  sued,  there  could  be  no  recovery. 
Watklns  v.  Oliver,  Cro.  Jac.668. 

One  signing  a  bond  must  be  sued  by  the  name 
which  he  signed.  Byckman  v.  Shotbolt,  8  Dyer, 
279. 

Chief  Jtutice  Popham  in  Button  v.  Wrightman, 
Popb.  66,  in  speaking  of  grants,  said:  **The  law  is 
not  precise  In  the  case  of  surnames  but  for  the 
Christian  name  this  ought  always  to  be  perfect.^* 
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A  person  might  have  different  surnames  and  he 
would  be  held  to  be  estopped  to  deny  that  a  sur- 
name which  he  used  in  a  deed  is  his.  Baoon,  Abr. 
Misnomer  A,  dting  8  Henry  YI.  S8;  2  Rolle,  Abr. 
l46. 

Form  of  the  Chrietian  name. 

The  doctrine  that  there  could  be  but  one  Chris- 
tian name  seems  to  have  been  broadened  so  as  to 
exclude  the  acquisition  of  a  name  consisting  of 
two  words  or  of  a  word  and  a  letter  or  initiaL 

By  the  common  law  a  full  name  oonsdats  of  one 
Christian  or  given  name  and  one  surname  or  pat- 
ronymic, and  the  two  constitute  the  legal  name  of 
the  person.  The  middle  names  or  initials  do  not 
affect  the  legal  name  and  they  may  tie  inserted  or 
not,  or  a  wrong  initial  may  be  inserted  in  a  deed  or 
contract  without  affecting  its  validity.  S<diofleld 
V.  Jennings,  68  Ind.  282. 

The  law  knows  of  only  one  Christian  name« 
Franklin  v.  Taimadge,  6  Johns.  84;  Booeevelt  v. 
Gardlnler,  2  Cow.  468. 

The  Christian  or  first  name  is  tn  law  denominated 
the  proper  name:  and  a  person  can  have  but  one, 
for  middle  or  added  names  are  not  regarded.  Bo 
Snook,  2  HUt.  666. 

The  middle  name  of  a  person  is  no  part  of  Ula 
name.   State  v.  Martin,  10  Mo.  80L 

An  initial  letter  between  the  Christian  and  sur- 
name is  no  part  of  either.  Bratton  v.  Seymour,  4 
Watts,  3S8:  Isaacs  v.  Wile,  12  yt.674;  Hart  v.  Ltnd- 
sey.  17  N.  H.  285, 48  Am.  Bee.  697;  Allen  v.  Taylor. 
26  Vt.  606;  Bletch  v*.  Johnson,  40  Dl.  116;  Thompson 
v.Lee,2l  IU.242. 

Of  course  if  the  middle  initial  is  no  part  of  the 
name  its  use  or  omission,  or  even  a  mistake  in  re- 
gard to  it,  is  immaterial,  and  so  it  has  been  held. 

The  omission  or  insertion  of  the  middle  name  or 
of  the  initial  letter  of  that  name  In  a  deed  is  im- 
material Games  v.  StUee,  88  U.  S.  14  Pet  82i.  10  L. 
ed.  478;  Fink  v.  Manhattan  R.  Co.  28  N. Y.  S.  R.  188. 

That  one  described  as  Margaret  A.  Qiddlngs 
in  a  deed  signed  it  as  Margaret  8.  Oiddlngs  is  im- 
material.  Brsklne  v.  Davis,  25  IlL  256. 

Where  It  was  doubtful  whether  the  middle  letter 
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associations  exist,  covering  the  question  in  con- 
troversy in  this  case.  A  statute  of  Georgia 
requires  that  the  names  of  the  panel  of  jurors 
shall  be  delivered  to  the  defendant  in  capital 
cases  before  the  trial.  Upon  the  question  be- 
ing raised  before  trial  that  the  name  of  a  jury- 
man called  to  serve  in  the  trial  was  not  given 
the  prisoner,  but  only  his  initials,  the  objection 
was  overruled  and  the  defendant  convicted, 
with  the  juryman  sitting  who  had  been  ob- 
jected to. 

Minor  v.  8tate,  08  Ga.  818.  See  also  Fields 
V.  8taU,  52  Ala.  848. 

The  statutes  of  New  York  require  that  elec- 
tions for  public  of&ces  shall  be  by  ballot, 
''which  ballot  shall  contain  the  name"  of  the 
candidate,  and  that  "the  inspectors  shall  set 
down  in  writing  the  'names'  of  the  persons 
voted  for."  Henry  F.  Yates  was  a  candidate, 
and  votes  were  cast  for  H.  F.  Yates,  and  were 
received  by  the  court  upon  proof  that  he  was 
so  known  m  the  community. 

People  V.  Ferguson,  8  Cow.  102. 

In  the  following  cases,  where  statutes  re- 
quired a  true  bill  to  be  returned,  "  signed  by  " 
or  "under  the  hand"  of  the  foreman,  initials 
were  sustained  as  equivalent  to  the  Christian 
name  of  the  foreman. 

Com.  V.  Hamilton,  15  Gray,  480;  Easterling 
V.  ataU,  85  Miss.  210;  StaU  v.  Taggart,  88 


Me.  298;  Anderson  v.  8taU,  26  Ind.  89;  8taU 
V.  Groome,  10  Iowa,  808. 

Messrs,  J.  S.  Ferguson  and  E.  O.  Fer- 
guson, for  appellee: 

If  parties  seek  to  have  all  the  advantages  of 
a  partnership,  and  yet  limit  their  liability  as  to 
creditors,  they  must  comply  strictly  with  the 
Act. 

Moloney  v.  Bruce,  94  Pa.  252;  Eliot  y.  Him- 
rod,  108  Pa.  569;  Hits  Nat.  Qas  (Jo*s  App.  10 
Cent.  Rep.  805,  118  Pa.  486;  HiU  v.  Sutler, 
127  Pa.  145. 

When  the  Legislature  said  that  they  should 
set  ont  their  full  names,  it  is  no  answer  to 
admit  that  they  have  not  set  out  their  full 
names  and  then  say  that  they  have  set  out  the 
names  as  they  usually  wrote  them.  A  full 
name  consists  of  one  Christian  or  given  name 
and  one  surname  or  patronymic;  the  two, 
using  the  Christian  name  first  and  the  sur- 
name last,  constitutes  the  legal  name  of  the 
person. 

SchofiOd  V.  Jennings,  68  Ind.  288;  Vawter  v. 
Gilliland,  55  Ind.  278;  Frank  v.  Leme,  5  Robt. 
599. 

The  plain  object  of  the  provision  in  the  sup- 
plementary Act  was  to  enabte  the  creditors  to 
ascertain  precisely  of  what  ihe  property  con- 
sisted, and  to  judge  of  its  value.  It  is  no 
defense  that  the  creditors  had  actual  knowl- 


of  the  name  under  which  plaintiff  contracted  was 
*'W"  or  ''H''  thA  court  held  that  It  was  immaterial 
since  the  letter  was  no  part  of  his  name.  Milk  v. 
Christie,  1  Hill,  108. 

A  service  of  notice  by  publication  is  not  void 
because  of  the  insertion  of  the  wronfr  initial  be- 
tween plaintiff^s  Christian  and  surnames.  Morgan 
V.  Woods,  88  Ind.  24. 

The  oniiasion  of  the  initial  letter  of  the  middle 
name  in  the  appointment  of  a  Justice  of  the  peace 
is  immaterial  and  be  may  officiate  under  such  ap- 
pointment.  Alexander  v.  Wilmorth.  2  Aik.  418. 

The  omission  of  the  middle  letter  from  the  name 
of  a  witness  is  immaterial.  SulJIvan  v.  State,  6  Tex. 
App.  883. 

A  man^s  name  may  be  forced  by  a  signature 
which  leaves  out  the  middle  letter  of  it.  Gk)tobed*8 
Case,  6  City  Hall  Recorder,  26. 

Where  one  enrolled  in  a  militia  company  as  J.  F. 
appeared  and  answered  to  his  name,  the  claim 
that  his  true  name  was  J.  A.  F.  is  no  defense  to  a 
prosecution  for  not  being  duly  equipped.  Wood  v. 
Fletcher,  3  N.  H.  61. 

The  rule  that  a  Christian  name  must  consi^  of 
but  one  word  has  not,  however,  been  universally 
adopted.  It  has  been  held  that  a  man  may  be 
known  by  two  or  more  names  which  taken  together 
constitute  his  Christian  name.  But  it  cannot  be 
claimed  that  he  is  commonly  known  by  a  name 
composed  of  an  'appellate  word  preceded  or  fol- 
lowed by  a  letter  only.  King  v.  Hutchins,  28  N.  H. 
580. 

In  Massachusetts  the  middle  name  or  initial  Is  a 
part  of  a  person^s  name  and  cannot  be  disregarded. 
Parker  v.  Parker,  0  New  Bng.  Rep.  114, 146  Mass. 
880. 

Where  Cbarles  Jones  was  the  Christian  name 
given  to  a  person  by  the  name  of  Hall  he  cannot 
be  lawfully  enrolled  in  a  militia  company  by  the 
name  of  Charles  Hall.    Com.  v.  Hall,  8  Pick.  202. 

The  right  to  use  a  letter  singly  or  in  combination 
with  another  letter  or  with  a  word  as  a  Christian 
name  has  been  recognized  although  courts  are  not 
yet  agreed  that  it  may  be  done,  and  as  appears 
from  the  cases  cited  above  the  weight  of  au- 
thority may  be  said  to  be  against  it. 
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I  It  has  been  held  that  I.  Shakspeare  may  be  as- 
sumed by  the  court  to  be  a  man^s  Christian  name. 
Lomax  v.  Landells,  6  C.  B.  597. 

8o  it  was  held  that  a  consonant  cannot  be  taken 
to  betbe  Christian  name  of  a  person;  hence  a  dec- 
laration against  John  M.  Knott  is  demurrable. 
Kinnersley  v.  Knott,  7  C.  B.  900. 

But  in  Beg.  v.  Dale,  5  Bng.  L.  ft  Eq.  800,  15  Jur. 
667,  Lord  Campbell  said  he  could  not  agree  that  a 
consonant  could  not  be  a  Christian  name  while  a 
vowel  could  be,  and  held  that  Lee  B.  ft  I.  H.  might 
be  Christian  names. 

In  this  country  a  man  may  take  the  letters  A. 
W.  for  his  first  name;  for  there  is  no  union  between 
church  and  state  and  no  obligation  on  parents  to 
baptise  their  children:  the  first  name  may  be  as 
often  changed  as  the  patronymic.  City  Council  v. 
King,  4  MoCord,  L.  487. 

So  J.  W.  may  constitute  the  Christian  name  of  a 
person.    Tweedy  v.  Jarvis,  27  Conn.  42. 

^' Junior'^  and  '^senior.'' 

It  has  been  held  that  if  father  and  son  have  the 
same  name  a  mention  of  it  prima  facie  refers  to 
the  father.  Leplot  v.  Browne,  1  Salk.  7;  Sweeting 
v.  Fowler,  1  Stark.  106;  Hussey  v.  Hussey,  1  Comyn, 
261;  Wilson  v.  Stubs,  Hob.  880a. 

In  consequence  of  this  doctrine  some  early  cases 
held  that  if  it  is  desired  to  designate  the  son  ''Jr." 
must  be  added.   State  v.  Vittum,  0  N.  H.  622. 

So  where  father  and  son  of  the  same  name  reside 
in  the  same  town  it  seems  that  the  omission  of 
''Jr.**  in  a  writ  against  the  son  is  good  cause  of 
abatement.    Zuiil  v.  ftradley,  Qulncy,  6. 

Although  the  elder  of  two  persons  of  the  same 
name  need  not  be  designated  specially  as  sucn 
when  referred  to.   Bex  v.  Bailey,  7  Car.  ft  P.  264. 

And  the  weight  of  authority  is  that  "Junior"  is 
no  part  of  a  man*s  name.  Jameson  v.  Isaacs,  12  Vt. 
611:  State  v.  Grant,  21  Me.  171;  Bralnard  v.  StUphln, 
6  Vt.  12;  Colt  v.  Starkweather,  8  Conn.  200. 

So  a  daughter  of  the  same  name  as  her  mother 
may  be  designated  by  the  name  without  the  word 
"Junior."   Glng  v.  Peace,  8  Barn,  ft  Aid:  679. 

One  to  whom  a  note  is  assigned  without  the  addi- 
tion of  the  word  "Junior"  to  his  name  may  give  a 
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edge  of  the  facts  required  to  be  set  out  on  the 
recorded  statemeDt. 

ShebU  V.  Stroiig,  128  Pa.  315. 

A  general  description  of  the  extent  of  the 
property,  or  a  lumping  valuation,  is  not  such 
a  schedule  as  the  Act  requires. 

Malaney  v.  Bnux,  94  Pa.  249. 

The  law  contemplates  property  available  for 
the  business  of  the  company  ana  the  payment 
of  its  debts. 

Vanhome  v.  Corcoran,  4  L.  R.  A.  886, 127 
Pa.  265. 

The  question  of  what  constitutes  the  full 
name  is  further  developed  in  a  brief  filed  by 
Messrs.  John  S.  Ferguson,  E.  G.  Ferguson 
and  James  H.  Porte,  m  the  case  of  Carroll  v. 
Gearing,  argued  at  the  same  term  with  this 
one. 

The  effect  of  desij^nating  a  candidate  for 
election  by  his  initmls  has  been  variously 
decided 

BBopi'e  V.  Oieott,  16  Mich.  288,  97  Am.  Dec. 
141;  People  y.  Ferguson,  8  Cow.  102. 

On  examination,  however,  it  will  be  found 
that  where  the  initials  were  held  to  be  suffi- 
cient such  ruling;  was  based  upon  the  proposi- 
tion that,  the  identity  of  the  person  being 
established,  the  citizen  voting  should  not  be 
disfranchised  bv  reason  of  the  informality. 

Men  sue  and  are  sued  every  day  by  their 
initials.    After  judgment  no  advantage  can  be 


taken  of  this  fact.  But  in  the  case  of  the 
plaintiff,  the  defendant  at  the  beginoin^of  tbe 
suit  could  compel  him  to  amend  by  settiDg  out 
his  Christian  name. 

WalgamoodY.  Randolph,  22 Neb. 498;  Fuier 
V.  Nort/trup,  7  L.  R  A.  629,  79  Mich.  287. 

In  this  State  it  was  said  that  an  initial  Irtter 
interposed  betwixt  the  Christian  and  suniaiDe 
is  no  part  of  either. 

Bratton  v.  Seymour,  4  Watts,  829. 

On  the  other  hand,  it  is  held  in  MassucbQ- 
setts  that  the  middle  name  is  part  of  the  Dime. 

Com,  V.  Shearman,  11  Cush.  546. 

Even  in  Pennsylvania  the  omiasion  of  tbe 
middle  letter  in  a  name  in  the  judgment  iodei 
is  fatal  to  a  lien. 

Hutchinson's  App.  92  Pa.  186. 

A  man  may  have  divers  names  at  divers 
times,  but  not  divers  Christian  names. 

Co.  Litt.  8a. 

Mitchell*  J,,  delivered  the  opinion  of  the 
court: 

The  Limited  Association  Act  of  3d  Jaoe. 
1874,  was  a  wide  departure  from  the  prliiGiple» 
of  the  common  law  governing  partnenhipsuDd 
the  liability  of  tbe  individual  partners  to  tbe 
firm  creditors.  It  was  not  the  nni,  nor  has  U 
been  the  last,  of  such  chanses.  On  the  coo- 
traiT,  it  is  but  one  step  in  a  line  of  coooessioos 
to  the  business  views  and  habits  of  a  oonuneT- 


flrood  title  by  assUrninff  it  with  the  word  added  to 
his  name.    Johnson  v.  ELUson,  4  Muoroe,  587. 

The  younger  of  two  persons  bearlnflr  the  same 
name  may  properly  be  enroUed  in  a  militia  com- 
pany under  his  name  with  tbe  word  ^^Seoond" 
added  as  well  as  with  the  name  ^^Junior,"  as  neither 
word  is  a  part  of  bis  name.  Ck>bb  v.  Luoas,  Ifi 
Pick.  7. 

A  road  commissioner  elected  under  his  name 
with  the  appellation  **Jr./*  added,  may  lawfully 
sifirn  his  returns  with  that  word  omitted.  People 
V.  Collins,  7  Johns.  649. 

One  who  has  brought  an  action  without  adding 
*'Jr.,"  to  his  name  upon  a  written  promise  to  him 
88  ^*Jr./'  may  lawfully  amend  so  as  to  show  that  he 
was  the  payee.    Kinoald  v.  Howe,  10  Mass.  SOB. 

There  is  no  variance  between  a  declaration  on  a 
note  made  to  Samuel  Headley  and  proof  of  one 
made  to  Samuel  Headley,  Jr.  Headley  v.  Shaw,  80 
III.  364. 

RigM  to  chanae  name. 

There  is  an  early  case  which  tended  to  relax  the 
strict  rule  of  tbe  common  law  as  stated  abo^e. 
Ao  action  was  brought  against  Benjamin  Walden 
and  he  pleaded  that  he  was  baptized  John  and  was 
never  known  as  Benjamin.  The  court  held  that  a 
traverse  of  the  allegation  that  he  was  never  called 
Benjamin  was  good,  and  stated  that  it  was  not  suffi- 
cient to  show  a  baptism  by  a  name  without  also 
showing  that  he  had  always  been  called  and  known 
by  it.    flolman  v.  Walden,  1  Salk.  6, 6  Mod.  115. 

That  case  is,  however,  also  reported  in  2  Ld. 
Raym.  1016,  where  it  seems  to  turn  on  tbe  principle 
that  the  plea  was  bad  in  that  it  would  have  been 
sufficient  to  have  pleaded  the  matter  of  baptism, 
and  that  it  was  made  bad  by  showing  that  he  was 
never  called  or  known  by  any  other  name,  such 
allegation  making  it  merely  dilatory  and  not  being 
to  the  merits. 

And  it  seems  that  now  a  man  may  change  either 
his  Christian  or  surname  as  radically  and  as  often 
as  he  desires,  if  for  an  honest  purpose,  and  it  does 
not  result  in  injury  to  third  persons. 

A.  person  may  legally  name  himself,  change  his 
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name,  or  acquire  a  name  by  reputation  or  genenl 
usage,  or  habit.  Bngland  v.  New  York  Pub.  Go.  ^ 
Daly,  876. 

Bven  at  common  law  a  man  might  lawfullT 
change  his  surname  and  was  bound  by  any  ooctnd 
into  which  he  might  enter  under  an  adopct^l  or 
reputed  name.  Linton  v.  First  Nat.  Bank  of  Kii- 
tanning,  10  Fed.  Rep.  807. 

There  Is  nothing  to  prevent  a  man  from  obsitf- 
log  bis  name  if  he  so  desires.    Be  Snook, S  Hilt W^ 

The  name  which  a  man  '^*alway«  went  by,**vliieb 
he  declared  to  be  his  name  in  his  dying  dedantion. 
and  by  which  his  mother  had  always  knowD  hlB. 
will  be  deemed  to  be  his  right  name  although  oof 
witness  testified  that  be  was  baptised  by  another 
name.    Binfleld  v.  State,  16  Neb.  486. 

Where  a  person  is  riflrhtly  described  by  tbe  oam 
of  Bdward  in  the  body  of  a  deed  hia  mlstate  v 
executing  it  by  the  name  of  Edmund  is  immatenl 
Middlecon  v.  Findla,  86  CaL  81.    • 

A  person  must  be  sued  upon  a  bond  by  the  Chxi^ 
tion  name  which  he  has  attached  to  it.  If  otiec- 
don  is  made  that  such  is  not  his  name  it  m»j  ^ 
replied  that  be  is  known  as  well  by  one  Dsine  tf 
the  other  and  the  bond  will  be  evideooe  of  H. 
Gould  V.  Barnes,  8  Taunt.  504. 

To  a  plea  of  misnomer  it  is  suffloient  to  repir  ^^ 
the  party  Is  known  as  well  by  one  name  as  by  ^ 
other.    Selman  v.  Shackelford,  17  Oa.  816w 

Where  a  person  had  signed  a  contract  with  ^ 
initials  of  his  Christian  names  and  hisauraaiDe.  ^ 
had  been  arrested  in  an  action  growing- out  of  jv£* 
contract  by  a  wrong  middle  name,  the  oouit  mH 
that  if  he  had  led  the  other  party  to  know  hta&t? 
a  name  which  was  not  his  Christian  name  be  eou^' 
not  complain  if  he  was  sued  by  such  wrong  dcsh' 
Newton  v.  Marwell,  2  Cromp.  &  J.  214. 

One  may  lawfully  take  upon  himaelf  a  Bonmrnt 
for  the  purpose  of  bringing  himaelf  wlthio  tbr 
terms  of  a  will  which  provides  that  no  persoo  on^ 
take  the  estate  unless  he  takes  such  name,  TV 
court  said  a  name  aasumed  by  the  Toluntarr  sec  (< 
a  young  man  at  tbe  outset  of  his  life,  and  adop**^ 
by  all  who  know  him,  and  by  whloh  he  IscoBitsB!* 
lycalled,  becomes  as  much,  and  as  effectoaliy.  ^ 
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cial  age  and  community,  and  it  should  be 
coDstrtied  in  the  spirit  of  lis  enactment.     A 
review  of  the  course  of  legislation  may  help 
us  towards  the  true  intent  of  the  statute.    The 
Act  of  the  21st  of  March.  1886,  (Pub.  Laws, 
148.)  was  an  elaborate  scheme  for  the  intro- 
duction of  a  new  kind  of  partnership,   not 
previously  known  to  the  law.    One  or  more 
general  partners  were  required,  and  they  alone 
were  authorized  to  transact  the  business  or 
sign  the  firm  name,  and  their  names  alone, 
without  the  word  "company"  or  other  general 
term,  could  appear  in  the  firm  title.    The 
Hpecial  partners  must  contribute  actual  cash 
as  part  of  the  capital,  could  not  withdraw  any 
part  of  it  during  the  term,  nor  receive  profits, 
or  even  interest,  which  lessened  its  amount, 
and  any  violation  of  these  provisions,  or  any 
participation  in  the  transaction  of  the  business 
with  the  public,  or  the  appearance  of  their 
narne^  in  the  firm  title,  subjected  them  to  be 
treated  as  general  partners.    A  certificate  of 
the  facts  had  to  be  sworn  to,  acknowledged  in 
the  manner  of  acknowledgment  of  deeds,  and 
recorded,  before  the  partnership  was  legally 
constituted;  and  any  change  as  to  any  fact  set 
forth  in  the  certificate  must  be  a^in  certified 
in  like  manner  on  penalty  of  liability  of  all 
parties  as  general  partners.    The  infiuence  of 
common-law  ideas  of  partnership  is  apparent 
throughout  the  Act.     It  was  manifestly  re- 


garded as  an  experiment,  to  be  entered  upon 
cautiously  and  hedged  about  with  restrictiona 
But  the  Act  met  tibe  needs  of  the  community, 
and,  in  the  language  of  the  present  hour,  it 
had  come  to  stay.  After  more  than  half  a 
century,  it  is  still  on  our  statute  book  as  the 
basis  of  the  system,  and  every  chanp:e  since 
has  been  a  step  forward  in  the  same  direction, 
and  not  backward.  By  joint  resolution  of  the 
16th  of  April,  1888,  (Pub.  Laws,  691,)  a  part- 
ner, general  or  speciid,  or  his  executor,  in  case 
of  his  death,  could,  with  the  assent  in  writing 
of  the  others,  sell  and  assign  his  interest  with- 
out causing  a  dissolution,  such  alterations 
being  certified,  etc. .  as  before.  By  the  Act  of 
the  21st  of  April,  1858,  (Pub.  Laws,  888,)  the 
sale  of  a  partner's  interest,  or  an  increase  of 
the  capital,  either  by  increased  contributions 
from  the  original  partners,  or  by  taking  in 
new  special  partners,  could  be  provided  for  in 
advance  in  the  articles  of  partnership  or  in  a 
separate  instrument,  such  chapges  being  re- 
quired to  be  certified  and  recorded  as  before; 
but,  most  notable  of  all,  the  omission  to  record 
was  not  to  work  a  dissolution  as  before,  or 
subject  the  special  partners  to  ^neral  liability. 
The  spirit  oi  progressive  legislation  had  dis- 
covered ihat  chazkges  which  left  the  busi- 
ness intact,  or  even  increased  in  capital,  did 
not  demand  the  punishment  of  special  partners 
by  imposing  general  liability  for  neglect  of 


name,  as  tboufirh  he  had  obtained  an  Act  of  ParUa- 
inent  to  confer  it  on  him.  Doe  v.  Tates,  5  Bam.  ft 
Aid.  644. 

In  King  v.  Billinffshurat,  8  Maule  &  S.  260|  Atira- 
bam  Langley  was  held  to  have  properly  changed 
bis  name  to  George  Smith. 

Id  Gulliver  v.  Ashby,  4  Burr.  19  40.  Lord  Mans- 
tield  seems  to  have  thought  that  the  king*8  ilcense 
or  an  Act  of  Parliament  was  essential  to  entitle  a 
man  to  assume  a  new  name. 

But  it  has  been  decided  otherwise.  Bavles  v. 
I^owndee,  1  Bing.  N.  C.  618. 

Business  name. 

In  business  matters  a  contractor  obligation  may 
be  entered  into  by  a  person  by  any  name  he  may 
chooee  to  assume.  Bell  v.  Sun  Print.  Pub.  Co.  10 
Jones  &  S.  570;  Re  Snook,  2  Hilt  668. 

One  may  carry  on  business  in  the  name  of  his 
agent.    Chandler  v.  Coe.  54  N.  H.  661. 

Julia  Graham  may  lawfully  carry  on  business 
under  the  name  of  Freeman  Graham,  Agent.  G ra- 
ham  V.  Bissner,  28  HI.  App.  269. 

An  individual  may  do  business  under  a  corporate 
name.  Bryant  v.  Bastman,  7  Cush.  Ill;  Fuller  v. 
Hooper,  3  Gray,  884. 

A  busiuess  name  can  consist  of  a  combination  of 
initials  with  the  surname.  Oakley  v.  Pegler,  80 
Neb.  628. 

Whether  or  not  a  re-arrangement  of  a  person^s 
Christian  names  or  the  substitution  of  one  for  an- 
other will  make  a  fictitious  or  assumed  name,  with- 
in the  meaning  of  a  clause  of  a  fire  insurance  pol- 
icy vacating  it  if  obtained  under  a  fictitious  or 
assumed  name,  is  a  question  for  the  Jury.  Pollard 
V.  Fidelity  F.  Ins.  Co.  (8.  Dak.)  Feb.  11, 18B1. 

In  New  York  there  is  a  statute  making  it  a  penal 
ofTease  for  a  person  to  obtain  credit  by  carrying 
on  his  business  under  an  assumed  name.  Barron 
V.  YoBt,  86  N.  Y.  8.  R.  880. 

SignaJtures  and  imdomementn  on  commercial  paper. 

Initials  are  enough  to  charge  one  as  indorser  of 
a  check.    Merchants  Bank  t.  Spicer,  6  Wend.  448. 
The  iDdoTsement  of  the  initials  of  three  names  of 
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the  bolder  on  due-bills  is  suiflcient  to  transfer  title 
to  them.    Weston  v.  Myers,  88  UL  482. 

A  bill  may  be  lawfully  signed  by  initials.  Palmer 
V.  Stevens,  1  Davies,  471. 

An  indorsement  may  be  made  simply  by  figures. 
Brown  v.  Butchers  ft  D.  Bank,  6  Hill,  448. 

A  person  may  bind  himself  by  signing  an  assumed 
name  to  commercial  paper.  Grafton  Bank  v. 
Flanders,  4  N.  H.  280. 

A  note  assigned  to  C.  R.  Rogers  may  be  pued  by 
Charles  R.  Rogers.    Birch  v.  Rogers,  3  Mo.  227. 

One  who  has  placed  a  fictitious  name  on  commer- 
cial paper,  which  is  taken  by  a  third  person  in 
ignorance  of  the  fact  that  he  signed  it  and  without 
relying  upon  him  as  security,  is  not  liable  on  the 
bill  if  the  name  is  not  one  under  which  he  trans- 
acted or  held  himself  out  as  transacting  business. 
Bartlett  v.  Tucker,  104  Mass.  842, 6  Am.  Rep.  240. 

Name  for  earryina  on  suiL 

Simply  stating  the  initials  of  the  Christian  name 
of  plaintiff  is  not  sufDcient  and  will  not  withstand 
a  plea  in  abatement,  Xorris  v.  Graves,  4  Strob.  L. 
82. 

A  suit  cannot  be  carried  on  by  the  initial  merely 
of  the  Christian  or  first  name  of  the  plaintiff 
against  the  objection  of  defendant  although  the 
one  commencing  the  action  does  not  know  the  cor- 
rect name.  Fisher  v.  Northrup,  7  L.  R.  A.  628,  78 
Mich.  287. 

It  is  immaterial  if  plaintiff  leave  the  middle  letter 
out  of  the  name  by  which  he  brings  suit.  Dilts  v. 
Kinney,  16  N.  J.  L.  130. 

The  entire  omission  of  the  Christian  name  of 
plaintiff  in  the  statement  of  a  claim  against  a  deoe- 
dent^s  estate  is  only  a  matter  of  abatement  and  the 
objection  may  be  obviated  by  amendment.  Peden 
v.  Ring,  80  Ind.  181. 

Where  plaintiff  sued  by  his  surname  preceded  by 
Monsieur,  and  defendant  pleaded  in  abatement  a 
replication  that  he  was  known  as  well  by  that 
name  as  by  his  Christian  name,  this  was  held  bad. 
Labat  v.  Ellis,  1 N.  C.  82. 

Where  the  Christian  name  of  plaintiff  is  given  as 
J.  M.,  and  there  is  nothing  in  the  petition  to  show 


fm 


PENMBTLVANIA  BUPREMB  COUBT. 


Jab., 


iDQre  formalities.  The  Act  of  March  80, 18d5, 
(Pub.  Xaws,  46,)  made  two  important  further 
changes:  The  firm  title,  where  there  were 
more  than  two  general  partners,  mav  contain 
the  words  "and  company,"  (previously  forbid- 
den,) the  names  in  full  of  all  the  partners, 
special  as  well  as  general,  being  put  upon  a 
sign;  and  the  special  partners  were  allowed  to 
contribute  their  share  of  the  capital  in  goods, 
the  value,  however,  being  first  appraised  under 
oath  by  an  appraiser  appointed  by  the  court  of 
common  pleas.  By  the  Act  of  the  21st  of  Feb- 
ruary, 1868,  (Pub.  Laws,  42,)  the  firm  name 
may  consist  of  the  name  of  any  one  general 
partner,  with  the  addition  "and  company," 
notwithstanding  the  name  may  be  common 
to  such  general  partner,  but  the  sign  must  be 


put  up  as  required  by  the  Act  of  1865.  This 
was  the  state  of  the  law  when  the  Legislature 
passed  the  Act  of  the  2d  of  June,  1874,  (Pub. 
Laws,  271,)  for  the  formation  of  partnership 
associations  with  limited  liabilities,  under 
which  the  present  defendants  were  organized. 
By  this  Act  no  general  partners  are  required, 
nor  is  any  restriction  put  upon  the  firm  name 
or  title,  except  that  the  word  "limited"  must 
be  the  concluding  word.  The  persons  desiring 
to  form  the  association  must  sign  and  acknowl- 
edge a  statement,  setting  forth »  intet'  aUa, 
"the  full  names  of  such  persons."  The  Act 
speaks  only  of  "subscribing  and  contributing 
capital,"  total  amount,  "and  when  and  how 
to  be  paid,"  etc.  But  this  being  held  to  mean 
money  capital  only,  a  supplement  was  passed 


that  suoh  is  oot  his  Gbristlan  name,  a  demurrer  on 
the  flrround  that  the  petition  does  not  state  his 
name  cannot  be  sustained.  Perkins  v.  MoDowell 
(Wyo.)  Jan.  81, 1890. 

A  suit  brought  and  Judgment  rendered  in  the 
name  of  plaintUf  by  initials  only  for  his  griven 
name  is  not  open  to  objection  on  that  ground  in 
the  absence  of  a  showing  that  he  bad  another 
name.  It  will  not  be  presumed  chat  he  had  any 
other  name  than  the  initials  used  in  bringing  suit. 
Fewlaas  v.  Abbott,  28  Hlch.  270. 

The  objection  that  plaintifT  In  Instituting  an  ac- 
tion has  used  simply  the  initials  of  his  Christian 
names  instead  of  the  names  in  full  must  be  taken 
by  motion  to  require  the  full  names  to  be  set  out 
or  it  will  be  regarded  as  waived.  Wllganood  v. 
Randolph,  22  Neb.  tf8. 

After  Judgment  it  is  too  late  to  object  that  plain- 
tiff sued  by  the  initials  of  his  Christian  names 
rather  than  by  setting  out  the  names  in  full,  since 
he  may  have  had  no  Christian  name  but  simply 
distinguished  himself  by  initials  from  other  per- 
sons of  the  same  surname.  Breedlove  v.  Nicolet, 
32  U.  8.  7  Pet.  418,  8  L.  ed.  781. 

Effect  on  cHmincA  pro^MuUons, 

Where  the  indictment  alleged  that  J.  K.  R.  was 
robbed,  and  the  proof  showed  that  J.  B.  R.  was 
robbed,  there  was  no  variance.  MlUer  v.  People, 
89111.466. 

On  the  trial  of  an  indictment  for  larceny,  the 
name  o  I  the  owner  of  the  property  may  be  amended 
from  James  Marshall  to  James  Cicero  Marshall. 
Haywood  v.  State,  47  Miss.  1. 

So  D.  W.  Humphries  may  be  amended  to  D.  6. 
Humphries.    Unger  v.  State,  42  Miss.  049. 

But  it  has  been  held  in  Ohio  that  if  the  middle 
letter  of  one  against  whom  burglary  was  commit- 
ted is  set  out,  it  must  be  proved  as  laid.  Price  v. 
State,  19  Ohio,  428. 

Although  the  name  given  to  one  at  his  baptism 
is  to  be  taken  as  original,  and  presumed  to  con- 
tinue his  name,  yet  if  after  his  baptism  he  adopts 
and  uses  another,  by  which  he  is  subsequently  well 
known  in  the  community  where  he  resides,  it  is 
suflScient  to  describe  him  by  that  name  In  a  prose- 
cution for  illegally  selling  liquor  to  him.  Com.  v. 
TralDor,  128  Mass.  414. 

An  information  charging  the  illegal  sale  of  liquors 
need  not  set  out  the  middle  name  or  Initial  of  the 
one  to  whom  they  were  sold,  and  proof  of  the 
middle  name  at  the  trial  will  not  constitute  a  vari- 
ance.   State  V.  Feeny,  18  R.  I.  827. 

A  complaint  by  Charles  J.  Rook  alleging  that 
defendant  unlawfully  did  sell  intoxicating  liquors 
to  Charles  Rock  aforesaid  is  sufficient.  Com.  v. 
O^Heam,  182  Mass.  568. 

Upon  an  information  for  offering  a  bribe  to  an 
oflicor  named  Thomas  Babbs  there  is  no  variance, 
though  the  proof  shows  his  name  to  be  Thomas 
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Tyrrel  Babbs,  where  the  evidence  further  shows 
that  he  is  best  known  by  the  name  appearing  in 
the  information.  Atty-€ton.  v.  Hawkes,  1  Cromp 
ft  J.  120. 

It  seems  that  if  a  person  has  but  one  Christian 
name  it  will  not  do  to  use  the  Initial  letter  of  it 
merely,  but  the  whole  name  must  be  stated.  Choen 
V.  State,  62  Ind.  847, 21  Am.  Rep.  179. 

Abbreoiotfcms,  etc 

The  court  may  take  Judicial  notice  of  the  abbre- 
viations of  a  man*8  given  name,  but  as  to  his  sur- 
name, query.    Fenton  v.  Perkins,  8  Mo.  144. 

A  notice  concerning  a  pauper  whose  Cbrisfcian 
name  was  Sally,  calling  her  Sarah  or  Sally  is  suffi- 
cient.   Shelbume  v.  Rochester,  1  Pick.  470. 

A  court  may  take  Judicial  notice  that  the  name 
Christy  or  Christ  McElhenon,  signed  to  a  note,  was 
intended  for  Christopher  MoBlhenon.  Wilkerson 
V.  State,  13  Mo.  90. 

An  allegation  of  sale  of  intoxicating  liquors  to 
Jack  Murphy  is  sustained  by  proof  of  a  sale  to 
John  Murphy.  Walter  v.  State,  2  West.  Rep.  760, 
I061nd.6e«. 

Signaiure  of  Chri^Utn  namen  by  iheU-  Initfois. 

The  reason  of  the  rule  which  required  the  Chris- 
tian name  to  be  written  in  full  in  England  is  held 
not  to  exist  in  Kansas,  and  In  that  State  no  written 
Instrument  can  be  regarded  as  a  nullity  because 
the  Christian  name  is  not  written  in  full.  Fergu- 
son V.  Smith,  10  Kan.  402. 

It  has  grown  into  such  universal  practice  to  sign 
one*s  given  name  by  initial  that  it  has  had  the 
effect  to  relax  the  common-law  rule.  Cummings 
V.  Rice,  9  Tbx.  529. 

A  person  may  execmte  an  instrument  and  bind 
himself  as  effectually  by  his  initials  as  by  writing 
his  name  in  fulL    Palmer  v.  Stephens,  1  Den  to,  478. 

Corporators  may  sign  the  articles  of  association 
by  their  usual  signatures,  and  the  use  of  initials  to 
designate  the  Christian  names  is  not  objectionable. 
State  V.  Beck,  81  Ind.  501. 

Where  a  statute  required  the  voting  papers  at  an 
election  of  borough  councilors  to  be  signed  with 
the  names  of  the  burgesses  voting,  the  parties* 
usual  signatures  are  sufficient,  and  it  is  no  valid 
objection  that  the  Christian  names  are  denoted 
only  by  the  initials.    Reg.  v.  Avery,  18  Q.  B.  57B. 

Where  a  form  for  notice  of  claims  showed  the 
Christian  names  in  full  it  was  held  that  a  notice 
was  sufficient  if  the  Christian  names  were  repre- 
sented by  Initials  only.  Beg.  v.  Hartlepool,  2 
Lowndes,  M.  ft  P.  800. 

Whether  the  name  R.  P.  O^Nell  signed  to  a  power 
of  attorney  to  convey  land  was  meant  for  Rev. 
Patrick  O^Neil,  the  owner  of  the  land,  cannot  with- 
out other  proof  be  submitted  to  the  Jury.  Bur- 
ford  v.  McCue.  53  Pa.  481.  H.  P.  F. 
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the  1st  of  May,  1876,  (Pub.  Laws,  89,)  autbor- 
IziDg  contribution  **iD  real  or  personal  estate, 
mines,  or  other  property,  at  a  valuation  to  be 
approved  by  all  the  members."  The  Act  of 
1874,  it  will  be  seen,  was  not  a  mere  amend- 
ment or  supplement  to  anything  that  went  be 
fore,  but  like  the  Act  of  1886,  a  new  scheme, 
carefully  and  elaborately  drawn,  creating  a 
new  kind  of  artificial  person,  standing  between 
a  limited  partnership  as  previously  known  and 
a  corporation,  and  partaking  of  the  attributes 
of  each.  It  was,  however,  a  step  forward  in 
the  same  line  of  legislative  recognition  of 
business  demands  uniformly  pursued  since  the 
start,  in  1886. 

With  this  review,  we  may  now  turn  to  the 
two  points  especially  involved  in  the  present 
case.    And,  nrst,  we  are  to  inquire  what  is 
meant  by  the  full  names  of   the  members. 
This  phrase  first  made  its  appearance  in  the 
Act  of  1865,  in  connection  witli  the  requirement 
that  there  should  be  "  put  up  in  some  conspic- 
uous place  on  the  outside,  and  in  front  of  the 
building,"  a  si^n  on  which  should  be  painted, 
in  legible  English  characters,  "all  the  names  in 
full,  of  all  the  members  of  said  partnership, 
stating  who  are  general  and  who  are  special 
partners."    Previously  to  this  Act  only  the 
names  of  the  general  partners  could  appear  in 
the  firm  title,  and  "without  the  addition  of  the 
word  'company' or  any  other  general  word." 
This  Act  required  the  use  of  the  names  of  all 
the  general  partners,  except  when  there  might 
be  more  than  two,  in  which  case  the  names  of 
any  two  could  be  used  with  the  addition  of  the 
words  "and  company,"  and  the  sign,  as  already 
noted,  "stating  who  are  general  and  who  are 
special  partners. "    This  last  requirement  is  the 
key  note  of  the  intent;  it  was  to  give  informa- 
tion to  the  public  as  to  the  persons  who  com- 
posed the  firm,  and  the  capacity  in  which  they 
stood  connected  with  it,  as  generally  or  only 
specially  responsible.    The   object  aimed  at 
was  the  identification  of  the  person,  and  the 
requirement  of   his  full  name  had  nothing 
further  in  view.     A  man's  name  is  the  desig- 
nation by  which  he  is  distinctively  known  in 
the  community.    Custom  gives  him  the  familv 
name  of  his  father,  and  such  pranamina  as  his 
parents  choose  to  put  before  it,  and  appropri- 
ate circumstances  may  require  "Sr."  or  "Jr." 
as  a  further  constituent  part.    But  all  this  is 
only  a  general  rule,  from  which  the  individual 
may  depart  if  he  chooses.    The  Lei^islature  in 
1852  provided  a  mode  of  changing  the  name, 
but  that  act  was  in  affirmance  and  aid  of  the 
common  law.  to  make  a  definite  point  of  time 
at  which  a  change  shall  take  effect.    But  with- 
out the  aid  of  that  act  a  man  may  change  his 
name  or  names,  first  or  last,  and,  when  his 
neighbors  and  the  community  have  acquiesced 
and  recognized  him  by  his  new  designation, 
that  becomes  his  name.    Two  noted  examples 
are  at  hand  for  illustration.    The  blunder  of 
the  friendly  congressman  who  nominated  him 
to  West  Point   transposed   and    altered  the 
names  by  which  General  Qrant  has  gone  into 
history,  and  considerations  of  taste  or  conve- 
nience have  induced  President  Cleveland  to 
omit  one  of  the  names  his  parents  bestowed 
upon  him.     A  name,  therefore,  is  the  title  used 
for  the  identification  of  an  individual^  and  the 
intent  of  its  requirement  in  full  is  certainty  of 
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such  identification.  The  full  name,  therefore, 
is  no  more  than  the  whole  of  such  title,^asMt 
is  used  by  himself  and  his  neighbors  for  such 
purpose.  To  construe  the  statute  to  require 
the  literal  and  absolute  following  of  the  entire 
list  of  names  which  the  person  may  have  had 
bestowed  upon  him  would  be  giving  it  not 
only  a  very  narrow  and  technical  construction, 
which  serves  no  purpose  of  the  Act,  but  even 
one  which  might  tend  to  defeat  its  real  intent. 
A  statement  signed  "  Stephen  Grover  Cleve- 
land "  would  not  create  certainty,  but  doubt, 
as  to  its  author. 

The  Act  of  1874,  as  already  said,  made  no 
restrictions  upon  the  firm  title,  except  the  com- 
pulsory termination  "limited,"  and  omitted  the 
requirement  of  the  sign,  but  in  lieu  thereof 
substituted  the  statement  containing  the  "full 
names"  of  the  persons  composing  the  associa- 
tion. This  phrase  was  borrowed  from  the  Act 
of  1865,  and  its  intent  was  the  same  in  both, — 
to  secure  the  identification  of  the  individual  bv 
having  his  name  plainly  set  forth  in  the  full 
form  by  which  the  community  would  recognize 
him.  The  appellants  gave  evidence  that  the 
names  as  sign^  to  the  statement  were  in  the 
form  habitually  used  by  them  in  business,  and 
by  which  they  were  generally  known  in  the 
community.  This,  if  proved,  was  a  sufficient 
compliance  with  the  statute. 

The  Act  of  1886  required  the  special  part- 
ners to  contribute  actual  cash,  and  for  nearly 
thirty  years  this  requirement  was  absolute  and 
unyielding.    The  Act  of  1865  for  the  first  time 
permitted  ^oods  to  be  put  in  as  capital,  but  re- 
quired their  value  to  be  fixed  by  a  sworn 
appraiser  appointed  by  the  court.     The  Act  of 
1874,  as  amended  in  1876,  did  away  with  all 
these  restrictions,  and  allowed  the  capital  to  be 
contributed  in  "  real  or  personal  estate,  mines, 
or  other  property,"  without  any  other  check  as 
to  the  valuation  than  the  agreement  of  all  the 
subscribers.    The  statement  is  to  certify  the 
kind  of  capital  contributed,  whether  money  or 
property,  and,  in  the  latter  case,  a  schedule 
with  a  description  and  valuation.    By  the  plain 
terms  of  the  Act  the  valuation  is  in  the  discre- 
tion of  the  parties,  and  (assuming,  of  course, 
good    faith)  may  be   sanguine   or  cautious. 
BehfuM  V.  Moore,  134  Pa.  462,  7  L.  R.  A.  668. 
The  description,  therefore,  is  plainly  for  the 
information  of  parties  interestcSd,  so  that  they 
may,  if  they  desire,  have  the  data  for  their  own 
judgment  of  value.    Accordingly  it  has  been 
uniformly  held  by  this  court  that  a  vague  or 
(reneral  or  lumping  description  is  not  sufficient. 
IdnloTvey  v.  Bruce,  94  Pa.   249;  Vanhorn  v. 
Corcoran,  127  Pa.  255,  4  L.  R.  A.  386.    It  is 
not  intended,  however,  nor  would  it  be  practi- 
cable in  many  cases  where  an  existing  business 
is  the  basis  of  the  new  firm,  to  require  minute 
specification  of  details  that  may  change  from 
day  to  day.    Certainty  to  a  fair  business  intent 
is  the  safe,  practical  criterion,  as  was  indicated 
in  RehfuM  v.  Moore,  184  Pa.  462,  7  L.  R.  A. 
668,  where  a  lumping  valuation  of  six  distinct 
patent  rights,  at  a  very  high  figure,  was  sus- 
tained on  the  ground  that  they  were  all  ex- 
pected to  be  usra  in  the  operation  of  a  single 
device,  embodying  the  principle  of  all,  and 
were  considered  vSuable  only  in  combination. 
The  schedule  in  the  present  case  described  sev- 
eral tracts  of  land  which  it  appears  were  re- 


696 


Rhode  Iblakd  Sufrbhb  Ooubt. 


Oct. 


quired  by  different  titles,  but  which  had  been 
merged  together,  and  formed  into  a  coal- works 
called  the  "Buffalo  Mines."  The  schedule 
valued  them  as  one  tract.  It  also  set  out  cer- 
tain buildings,  tenement- houses,  engines,  etc., 
in  considerable,  but  not  minute,  detail,  valuing 
each  item  separately,  but  as  a  part  of  one  entire 
plant,  for  the  operation  of  coal  mining.  It  is 
claimed  that  the  various  items  of  property  are 
sufficiently  specified  and  described  for  a  credi- 


tor or  the  sheriff  to  go  upon  the  land  and  iden- 
tify or  levy  upon  them.  This  was  sufficient. 
The  Act  expressly  mentions  '*  mines  "  as  the 
subject  of  contribution  as  capital,  and  it  can- 
not be  intended  that  everv  pick  and  shovel  or 
mule  and  harness  should  be  specified  and 
valued  separately.  A  fair  business  description 
of  the  mine  ana  its  equipment  is  all  that  the 
statute  requires. 
Judgment  Tef>eried,  and  venire  de  now  awarded . 


RHODE  ISLAND  SUPREME  COURT. 


Charles  W.  LYNCH  et  al 
v. 

George  E.  WEBSTER. 


(. 


.R.I.. 


.) 


An  administrator  should  be  personally 
eharg^ed  with  costs  by  the  Judgment  against 
him  where  he  fails  in  an  action  brought  by  him 
under  a  statute  providing  that  *Mn  all  oivil  causes 
at  law  the  party  prevailing  shaU  recover  costs.** 

(October  18, 1891.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  clerk  of  the  Court  of  Common 


Pleas  for  Providence  County  to  issue  an  exe- 
cution against  an  administrator  de  bonis  pro- 
priis  for  costs  recovered  by  the  petitioners  in 
an  action  against  them  by  the  administrator, 
in  which  they  prevailed.     Granted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  J.  Dubois  for  petitioners. 

Mr,  Oeorg^e  E.  Webster  defendant  if» 
propria  persona. 

Matteson*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  mandamus  to- 
require  the  clerk  of  the  court  of  common  pleas 
to  issue  an  execution  for  costs  against  an  ad- 


Note.— Personal  liaMUty  of  exeeulors  and  adminis- 

tors  for  costs, 

English  rtdes. 

Independently  of  Statute  3  and  A  Wm.  IV.,  chap. 
42,  S  SI,  the  court  has  the  power  to  punish  an  ad- 
ministrator or  executor  for  misbehavior  in  the 
conduct  of  the  suit  brought  by  him,  by  imposing 
costs.   Ck)mber  v.  Hardoastie,  8  Bos.  &  P.  116. 

An  unsuccessful  plaintiff  executor  cannot  be 
exempted  from  costs,  under  8  and  4  Wm.  IV.,  chap. 
42,  5  81,  by  his  good  faith  in  suing,  if  by  caution  he 
might  have  discovered  that  the  claim  was  grround- 
less.    Engler  v.  Twisden,  2  Bing.  N.  C.  268. 

Ad  administrator  suing  upon  a  contract  made 
with  the  intestate,  but  broken  after  his  death,  nec- 
essarily sues  in  a  representative  capacity,  and  is 
not  liable  for  costs,  if  defeated.  Tattersall  v. 
Groote,  2  Bos.  &  P.  258;  Cooke  v.  Lucas,  2  East,  886. 

Where  an  executor  has  blended  his  testator^s 
estate  with  his  own,  so  that  bis  own  executor  can- 
not distinguish  whether  there  are  any  assets  of  the 
first  estate,  the  latter  should  not  be  made  to  pay 
the  coftts  to  a  successful  plaintiff  suing  for  a  debt 
of  the  first  testator.    Sandys  v.  Watson,  2  Atk.  80. 

Under  Statute  3  and  4  Wm.  IV.,  chap.  42,  fi  31, 
an  executor  cannot  be  relieved  from  the  payment 
of  costs,  when  nonsuited,  in  an  action  upon  a 
promise  to  him,  of  which  the  consideration  was 
partly  an  account  stated  with  him  as  executor  and 
partly  a  demand  due  his  testator.  Spence  v.  Al- 
bert, 2  Ad.  &  El.  783. 

Nor  can  an  executor  be  relieved  from  the  pay- 
ment of  costs,  although  suing  in  good  faith,  unless 
there  be  improper  conduct  on  the  part  of  the  de- 
fendant. Blrkhead  v.  North,  4  Dowl.  &  L.  783; 
Farley  v.  Brian t,  8  Ad.  &  El.  880;  Southgate  v.  Crow- 
ley, 1  Bing.  N.  C.  618. 

Under  the  Engb'sh  statute  executors  and  admin- 
istrators, when  defendants,  have  no  privileges  as 
to  costs.  If  the  plaintiff  obtains  a  verdict,  he  is  en- 
titled to  Judgment  lor  the  whole  in  the  first  in- 
stance ile  bonis  test€itoris:  and  if  there  are  not  aaeets, 
then  to  the  costs  de  bonie  ftropriis.  Marshall  v. 
Winder,  9  Bam.  &  C.  666. 
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American  rviea. 

The  question  is  largely  controlled  by  statute  in 
America,  the  principal  statutory  provisions  being 
indicated  below. 

MaJbama. 

In  a  contest  between  an  administrator  and  dis» 
tributees  as  to  whether  certain  property  belongs- 
to  the  estate  or  to  the  administrator  personally, 
upon  a  decision  advene  to  the  administrator  he  is 
personally  chargeable  with  costs.  Jones  v.  Deyer, 
16  Ala.  221. 

In  an  action  by  an  administrator  de  bonis  non 
upon  a  note  given  to  the  administrator  in  chief,  the 
plaintiff,  if  defeated,  is  not  chargeable  personally 
with  costs.    Stewart  v.  Hood,  10  Ala.  600. 

Where  the  avails  of  an  action  prosecuted  bv  an 
administrator  would,  if  successful,  be  assets  of  the 
estate  he  represents,  he  is  not  chargeable  person- 
ally with  costs  of  the  action  if  he  is  defeated  there- 
in. Hutchinson  v.  Gamble,  12  Ala.  86;  Chandler  v. 
Sbehan,  7  Ala.  261. 

Costs  may  be  awarded  against  an  executor  when 
a  Judgment  is  revived  against  him  by  scire  facias. 
Hanson  v.  Jacks,  22  Ala.  649. 

Qeorgia. 

A  verdict  having  been  rendered  against  an  ad- 
ministrator who  had  been  brought  in  as  a  party 
defendant  after  the  death  of  his  intestate  that  **^de- 
fendant  pay  the  costs  of  said  suit,"  a  Judgment  for 
costs  against  the  administrator  individually  is  er- 
roneous.   Clements  v.  Maloney,  17  6a.  289. 

An  administrator  is  not  personally  liable  for 
costs  of  a  suit  brought  by  him  to  recover  for  a 
wrong  done  to  his  intestate  in  his  Uf  ettme,  although 
the  estate  is  Insolvent.  Clark  County  Justices  v» 
Haygood,  20  6a.  847. 

Missouri. 

An  administrator  plaintiff  suing  upon  a  cause  of 
action  which  accrued  to  his  intestate  in  his  life- 
time, is  not  personally  liable  for  eosts.  Rosb 
V.  Alleman,  00  Mo.  209;  Wooldridge  v.  Draper,  15- 
Mo.  470. 
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miDistrator,  rumiiDg  against  his  own  goods, 
chattels,  and  estate,  instead  of  the  goo£  and 
chattels  of  the  intestate  in  the  hands  of  the  ad- 
ministrator. The  petitioners  recovered  a  judg- 
ment in  the  court  of  common  pleas  for  their 
costs  of  suit  in  an  action  in  which  an  adminis- 
trator and  another  were  plaintiffs  and  they 
were  defendants.  The  respondent,  upon  ap- 
plication of  the  petitioners  for  execution,  de- 
clined to  issue  it,  except  against  the  goods  and 
chattels  of  the  intestate  in  the  hands  of  the  ad- 
ministrator, and  he  now  contends  that  it  can 
properly  issue  only  in  that  form.  The  peti- 
tioners applied  to  the  court  of  common  pleas 
for  an  order  to  the  clerk  to  issue  execution 
against  the  goods,  chattels,  and  estate  of  the 
administrator,  but  the  court  declined  to  make 
the  order.  Of  course  the  execution  should 
conform  to  the  judgment.  The  allej^tion  of 
the  petition  is  simply  that  the  petitioners  re- 
covered judgment  for  their  costs,  without  stat- 
ing whether  the  judgment  was  against  the  ad- 
ministrator personally  or  only  against  the 
goods  and  chattels  of  the  intestate  in  the  bands 
of  the  administrator.  We  assume,  however, 
that  the  judgment  was  against  the  adminis- 
trator personally,  and  that  the  question  which 
the  parties  desire  to  raise  for  our  determina- 
tion is  whether,  a  judgment  against  an  admin- 
istrator personally  is  a  proper  judgment.  If 
so,  it  necessarily  follows  that  the  execution 


should  issue  against  his  own  goods,  chattels , 
and  estate.  The  subject  of  costs  in  proceed  - 
ings  by  and  against  executors  and  administra- 
tors is  one  concerning  which  there  has  been  a 
diversity  of  opinion  and  practice,  and  which  is 
largely  regulated  by  statute.  In  England,  in 
the  early  practice,  an  executor  or  administra  • 
tor  might  recover  costs  if  successful  in  a  suit 
brought  by  him,  but  if  the  decision  was 
against  him  he  was  not  liable  for  costs,  the 
reason  lieing  that  the  Statute  (28  Hen.  VIII. 
chap.  15,  g  1)  by  which  costs  were  first  given 
to  defendants  was  confined  to  cases  of  wrongs 
done  to  and  contracts  made  with  the  plaintiff. 
Now,  however,  under  the  Statute  of  8  and  4 
Wm.  IV.,  chap.  42,  §  31,  an  executor  or  ad- 
ministrator, with  respect  to  costs,  is  put  on  ttie 
same  footing  as  other  suitors,  except  that,  if 
the  action  be  in  the  right  of  the  testator  or  in- 
testate, the  court  in  wnich  the  action  is  pend- 
ing, or  the  judge  of  a  superior  court,  may  oth- 
erwise order.  But,  independently  of  the  latter 
statute,  and  bjr  virtue  of  the  former,  if  an  ex- 
ecutor or  administrator  brought  an  action  on  a 
wrong  done  in  his  own  time,  or  upon  a  con- 
tract, express  or  implied,  made  with  himself, 
and  faileid  in  the  action,  he  was  liable  to  the  de- 
fendant for  costs,  even  though  he  sued  as  ex- 
ecutor or  administrator.  Nicolas  v.  KiUigrmo, 
1  Ld.  Raym.  486;  Jenkins  v.  Flume,  1  Salk. 
207;  QoUliliwayte  v.  PetrU,  5  T.  R.  284;  Bol- 


Otherwise  where  he  sues  upon  a  cause  of  action 
accrulDir  to  himself.    IMd. 

One  who  assumes  to  sue  as  administrator  without 
lesral  authority  is  personally  liable  for  defendant's 
costs.    Lewis  v.  MoGabe,  16  Mo.  App.  808. 

min(vis. 

In  Illinois  defendants  cannot  recover  costs  iu 
actions  prosecuted  by  executors  or  administrators. 
Bev.  Stat.  Ck>thran'8  Anno.  ed.  chap.  88,  S  8. 

Costs  should  not  be  adjudged  against  an  admin- 
istrator personally  for  institutinff  in  good  faith  a 
proceeding  to  sell  lands  of  a  stranger,  which  he 
believed  belonged  to  the  estate,  for  the  payment 
of  debts  of  the  estate.  MacKay  v.  Biley  (IU.)  Jan. 
22,1891. 

Neiw  Hampshire. 

In  Folsom  v.  BlaisdeU,  88  N.  H.  100,  it  is  said: 
*'The  only  statutory  provision  of  this  State  which 
recognizes  any  personal  liability  of  an  executor  or 
administrator  for  costs,  in  a  suit  founded  upon  a 
cause  of  action  in  favor  of  or  against  the  testator 
or  intestate,  is  contained  in  Rev.  Stat.,  chap.  161, 
S 18,  which  provides  that,  upon  return  of  "no  goods* 
or  *waBte*  made  by  the  sheriff  on  an  execution  in  a 
suit  where  the  cause  of  action  was  against  the  per- 
son deceased,  an  execution  may  be  awarded  on 
scire  facias  against  the  goods  or  estate  of  the  ad- 
ministrator as  for  his  own  debt,  to  the  amount  of 
such  ^waste,*  if  it  can  be  ascertained;  otherwise  for 
the  whole  debt." 

The  same  cape  holds  that  such  execution  can 
only  be  issued  where  the  administrator  falls  to  ap- 
pear, or  fails  to  show  cause  why  execution  should 
not  be  issued.  It  is  not  to  be  awarded  as  a  matter 
of  course  upon  »eire  facias. 

An  executor  or  administrator  suing,  as  such, 
upon  a  cause  of  action  alleged  to  have  arisen  since 
the  death  of  the  testator  or  intestate,  is  personally 
liable  for  the  costs  awarded  to  the  defendant. 
Keniston  v.  Little,  80  N.  H.  818,  64  Am.  Dec.  207; 
Moulton  v.  \Vendell,  87  N.  H.  406. 

Pennsylvania. 
An  administrator  plaintiff  Is  not  personally  liable 
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for  costs  on  a  verdict  and  general  Judgment  for 
the  defendant.  Callender  v.  Keystone  Mut.  L.  Ins. 
Co.  28  Pa.  471,  overruling  Ewing  v.  Fumess,  18  Pa, 
68l,and  Muntorf  v.Muntorf ,  2  Rawle,  180.  (This  case 
must  have  escaped  the  attention  of  the  learned 
chief  Judge,  who  wrote  the  opinion  in  the  princi- 
pal case,  in  his  examination  of  the  law  in  Penn- 
sylvania.) 

An  administrator  plaintiff  defeated  in  a  wanton 
and  vexatious  suit  is  personally  liable  to  the  de- 
fendant for  costs.    Show  v.  Conway,  7  Pa.  186. 

An  executor  plaintiff  is  liable  for  costs  in  an  ac- 
tion for  a  conversion  of  goods  of  the  estate  after 
his  appointment.  (Jebhart  v.  Shindle,  15  Serg.  & 
R.286. 

In  Penrose  v.  Pawling,  8  Watts  &  8.  8T»,  the 
plaindfl,  as  administrator,  succeeded  before  the 
arbitrators.  The  defendant  appealed  and  paid  the 
costs  of  the  appeal.  On  the  trial  the  plaintiff  be- 
came nonsuited.  It  was  held  that  the  plaintiff  was 
personally  liable  for  the  costs  paid  to  him  by  the 
defendant.  This  case  is  declared  in  Callender  v. 
Keystone  Mut  L.Ins.  Co.  23  Pa.  471,  not  to  support 
the  doctrine  that  an  administrator  is  personally 
liable  for  costs. 

Texas. 

Execution  should  not  issue  for  costs  against  an 
administrator  personally,  but  should  be  certified 
to  the  probate  court  to  be  allowed  and  settled  in 
due  course  of  administration.  Davis  v.  Thomas,  5 
Tex.  890. 

Indiana. 

Every  executor  or  administrator  shall  have  full 
power  to  maintain  any  suit  in  any  court  of  compe- 
tent Jurisdiction,  in  his  name  as  such  executor  or 
administrator,  for  any  demand,  of  whatever  nat- 
ure, due  the  decedent,  in  his  lifetime,  for  the  re- 
covery of  the  posEesslon  of  any  property  of  the 
estate,  and  for  trespass  or  waste  committed  on  the 
estate  of  the  decedent  in  his  lifetime;  but  he  shall 
not  be  liable,  in  his  individual  capacity,  for  any 
costs  in  such  suit.    Ind.  Rev.  Stat.  1881,  fi  2291. 

Where  a  plaintiff  executor  necessarily  brings  an 
action  in  his  representative  capacity,  and  no  de- 
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lard  V.  Spencer,  7  T.  R.  868;  TattersaU  v. 
Groote,  2  Hos.  &  P.  258;  Cooke  v.  Lucas,  2 
East,  896;  Dowbiggin  y.  BarrUon,  9  Barn.  & 
C.  660;  ./o6w»  V.  F</r»ter,  1  Bam.  &  Ad.  6; 
Slater  v.  Laweon,  Id.  898. 

Some  of  tbe  courts  in  this  couutry,  in  the 
absence  of  statutes  regulating  the  subject,  have 
held  that  where  the  cause  of  action  accrued 
wholly  after  the  death  of  the  testator  or  intes- 
tate, the  executor  or  administrator,  if  he  fails 
in  an  action  brought  by  him,  must  pay  the 
costs,  but  that  he  is  not  to  be  held  liable  when 
the  cause  of  action  accrued  wholly  or  partly 
within  the  lifetime  of  his  testator  or  intestate. 
The  reason  assigned  for  the  distinction  is  that 
in  the  former  case,  being  a  party  to  the  trans- 
action, he  is  presumed  to  know  all  about  it, 
and  to  act  upon  his  own  responsibility,  and 
therefore  ouffht  not  to  be  permitted  to  saddle 
the  estate  wuh  the  costs  in  cade  of  failure; 
whereas,  in  the  latter  case,  not  being  privy  to 
the  original  transaction,  he  cannot  be  pre- 
sumed to  know  exactly  what  the  case  may 
turn  out  to  be  upon  investigation,  and  there- 
fore ought  not  to  be  required  to  pay  the  costs 
himself.  KeteJium  v.  Ketchum,  4  Cow.  87; 
Cfvamberlin  v.  Spencer,  Id. 550;  Barkery.  Ba- 
ker, 5  Cow.  267;  Bucklandv.  Gallup,  40  Hun, 
61;  Potts  V.  Smith,  3  Rawle,  861,  24  Am.  Dec. 


859;  POUfmry  ▼.  Hubbard,  10  N.  H.  224;  Ken- 
iston  V.  Little,  80  N.  H.  818,  64  Am.  Dec.  297; 
Fbleom  v.  Blaieddl,  88  N.  H.  100;  Hutefierqft 
V.  Gentry,  2  J.  J.  Marsh.  499;  Frink  v.  Luy- 
ten,  2  Bay,  166. 

On  the  other  hand,  it  has  been  held  in  Penn- 
sylvania that  an  executor  or  administrator  who 
is  plaintiff  is  bound  to  pay  costs  to  the  defend- 
ant in  cases  of  nonsuit  or  a  verdict  for  the  de- 
fendant, not  only  when  the  cause  of  action  ac- 
crued after  the  death  of  the  testator  or  intes- 
tate, but  also  upon  a  cause  of  action  which 
accrued  within  the  lifetime  of  the  testator  or 
intestate,  for  the  reason,  as  it  was  said,  tbat  it 
is  obvious  justice  that  one  against  whom  a  vex- 
atious suit  has  been  brought  should  recover  his 
costs,  and  that  it  is  nothing  to  him  on  whom 
the  costs  fall,  whether  on  the  estate  or  the  ex- 
ecutor or  administrator  personally.  Muntatf 
V.  Muntorf,  2  Rawle,  180;  Penrose  v.  Pawling, 
8  Watts  &  S.  879;  Show  v.  Cmway,  7  Pa.  126. 

The  petition  before  us  does  not  show  wheth- 
er the  cause  of  action  in  the  suit  in  which 
costs  were  recovered  by  tbe  petitioners  accrued 
during  the  lifetime*  of  the  intestate  or  subse- 
quent to  his  death .  We  do  not,  however,  deem 
this  a  material  consideration.  Pub.  Stat.  R. 
I.,  chap.  217,  g  1,  provides  that  "In  all  civil 
causes  at  law  the  party  prevailing  shall  reoov 


fault,  negll^noe,  or  Improper  oonduot  is  alleged 
against  him,  he  oannot  be  charged  with  costs  de 
iKniis  propKte.  Harrison  v.  Warner,  1  Blaokf .  886; 
Cooper  v.  Thatcher,  3  Blackr.  69:  Pollard  v.  But- 
tery, 3  Blackf .  288. 

liAoa. 

If  Judgment  be  rendered  against  an  executor  for 
oosts  in  any  suit  prosecuted  or  defended  by  him 
in  that  capacity ,  execution  shall  be  awarded  against 
him  as  for  his  own  debt,  if  it  appear  to  the  court 
that  such  suit  was  prosecuted  or  defended  without 
reasonable  cause.  In  other  cases  the  execution 
shall  be  awarded  against  him  in  his  representative 
capacity  only.  McClaln,  Anno.  Iowa  Code,  1888. 
18682. 

Kentudky. 
A  personal  representative,  plaintiff  or  defendant, 
in  any  action,  shall,  if  unsuccessful,  be  adjud«red 
to  pay  costs  as  other  litigants.  The  judgment  for 
costs,  in  such  cases,  shall  only  be  against  the  assets 
which  have  or  may  come  to  his  hands.  Ky.  Gten. 
Stat.  1888,  p.  880, 117. 

Maine, 

Exeoutious  for-oosts  shall  run  against  the  goods 
and  estate*  and,  for  want  thereof,  against  the 
bodies  of  executors  and  administrators  In  actions 
commenced  by  or  against  them,  and  in  actions 
commenced  by  or  against  the  deceased,  in  which 
they  have  appeared,  for  costs  accrued  after  they 
assumed  the  prosecution  or  defense,  to  be  allowed 
to  them  in  their  administration  account,  unless 
the  Judge  of  probate  decides  that  the  suit  was 
prosecuted  or  defended  without  reasonable  cause. 
Me.  Bev.  Stat.  1871,  p.  688,  chap.  87,  ft  2. 

MiBsissivpU 

Executors  and  administrators  shall  be  entitled 
to,  or  be  answerable  for,  costs,  in  the  same  nunner 
as  the  testator  or  intestate  would  have  been,  and 
shall  be  allowed  for  the  same  in  their  accounts,  if 
the  court  awarding  costs  against  them  shaU  certify 
that  there  were  probable  grounds  for  instituting, 
prosecuting,  or  defending  the  action  on  which  the 
Judgment  or  decree  shall  have  been  given  against 
them.  Miss.  Rev.  Code  1880,  chap.  64, 1  2877. 
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When  costs  are  adjudged  against  an  exeoutor  or 
administrator,  in  any  suit  at  law  or  in  equity,  and 
be  shall  obtain  the  oertlflcate  of  the  court  before 
which  the  suit  was  tried  that  there  was  probable 
cause  for  bringing  or  defending  the  same,  he  shall 
not  be  individually  liable  for  costs,  although  the 
estate  may  be  insuiflcient  to  pay  them.  Miss.  Ber. 
Code  1880,  chap.  64, 1 2878. 

€hio. 

In  any  suit  or  proceeding  upon  any  claim  pre- 
sented to  an  executor  or  administrator,  the  ref- 
erees or  court  before  whom  the  same  shall  be  tried 
may  direct  such  costs  to  be  awarded  against  tbe 
creditor  or  against  the  exeoutor  or  administrator 
personally,  or  to  be  paid  out  of  the  assets  of  the 
estate,  as  a  part  of  the  costs  of  administratioa,  as 
shall  be  Just,  having  reference  to  the  facts  that  ap- 
peared upon  thetriaL  Ohio  Bev.  Stat.  (Glauquei 
11 6106, 6242. 

Under  a  general  Judgment  in  a  cause,  defendant 
having  died,  and  action  having  been  revived 
against  his  admmistrator,  no  costs  can  be  recovered 
against  the  latter.    Farrier  v.  Cairns,  6  Ohio,  45. 

WeO,  Virginia. 

When  a  court  enters  of  record  that  if  he  (the  per- 
sonal representative)  had  prudently  discharged  his 
duty,  the  suit  or  motion  would  not  have  been 
brought  or  made,  the  Judgment  or  decree,  so  far 
as  it  is  for  costs,  shall  be  ordered  to  be  paid  out  of 
his  own  estate,  W.  Va.  Code  1801,  ohap.  181,  p.  886. 
I  21. 

Virginia  Code  1801,  fi  2677,  is  same  as  tbe  West 
Virgmia  Statute. 

Ca/ifomla. 

In  an  action,  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  costs 
may  be  recovered,  as  in  an  action  by  and  against 
a  person  prosecuting  in  his  own  ri^ht;  but  such 
costs  must  by  the  Judgment  be  made  chargeable 
only  upon  the  estate,  fund  or  party  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the 
plaintiff,  or  defendant,  personally,  for  mismanage- 
ment or  bad  faith  in  the  action  or  defense.  Cal. 
Code  Civ.  Proo.  fi  1081. 

Statutory  provisions  substantially  the  same  as 
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«r  costs,  except  where  otherwise  specially  pro- 
vided. "  There  is  no  provision  of  statute  which 
•exempts  an  administrator  from  liability  for 
costs  out  of  bis  own  estate  in  case  he  brings  a 
suit  which  he  fails  to  maintain.  The  statute 
•does  not  say  from  whom  the  party  prevailing 
shall  recover.  It  is  manifest,  however,  that  it 
is  from  the  party  against  whom  he  prevails. 
It  may  be  arguea  that,  if  an  executor  or  ad- 
ministrator be  that  party,  and  he  is  suing  in 
his  representative  character,  the  judgment 
should  be  against  him  in  that  character,  or 
against  the  estate  in  his  hands.  We  think, 
however,  that,  in  the  absence  of  any  provision 
of  the  statute  directing  a  special  judgment  or 
•exempting  an  executor  or  administrator  who 
has  failed  to  maintain  his  suit  from  liability,  it 
is  a  more  natural  construction  of  the  statute 
that  the  judgment  for  costs  should  be  against 
him  personally.  This,  we  understand,  is  in 
accoraance  with  the  practice  which  has  pre- 
vailed in  this  court.  We  think,  too,  that  such 
a  judgment  is  better  calculated  to  secure  the 
interests  of  all  parties.  The  same  question 
was  before  the  Supreme  Judicial  Court  of  Mass- 
achusetts in  Hardy  v.  Call,  16  Mass.  580,  un- 
der a  statute  which  provided  that,  "when  any 
party  shall  in  any  stage  of  his  action  become 


nonsuit,  or  discontinue  his  suit,  the  defendant 
shall  recover  costs  against  him;  and  in  all  ac- 
tions, as  well  those  of  qui  tarn  as  others,  the 
party  prevailing  shall  be  entitled  to  his  legal 
costs  against  the  other."  Stat.  Oct.  ao,  1784, 
^9.  It  was  held  that,  when  an  administrator 
commences  an  action  and  fails  to  support  it, 
judgment  for  costs  is  to  be  entered  against  him 
de  bonis  propriis.  The  court  after  disposing  of 
the  question  as  to  the  construction  of  the  judg- 
ment which  had  been  entered  against  the  ad- 
ministrator, goes  on  to  say :  'This  leads  us  to 
consider  what  ought  to  have  been  the  form  of 
the  judgment  in  the  original  action,  and  we 
are  clearly  of  the  opinion  that  it  ought  to  have 
been  entered  against  the  present  defendant  de 
bonis  propriis.  He  was  the  party  prosecuting, 
and  is  personally  responsible  to  the  adverse 
party  bv  the  statute  respecting  costs,  and  such 
form  of  judgment  best  comports  also  with  the 
rights  of  executors  and  administrators  and  all 
concerned  in  the  settlement  of  the  estates  of 
deceased  persons,  for,  if  judgment  for  costs 
could  be  legally  recovered  against  the  goods 
and  estates  of  testators  and  intestates,  all  such 
goods  and  estates  might  go  for  the  payment  of 
costs  in  frivolous  and  groundless  suits.  Judg- 
ment, therefore,  in  every  case  commenced  by 


that  of  California  exist  in  the  following  named 
states  and  territories: 

Dakota.    Dakota  Ckide  [Leviaee,  1885]  p.  118,  fi  891. 

Florida,  Bush's  Digest  of  Laws  of  Florida  [187:9] 
p.  627, 1 261. 

JdcOio.    Rev.  Stat.  1887,  S  4910. 

MinneiOtet,    Minn.  8tat.  1878,  S 12,  p.  765. 

North  Carolina.    N.  0.  Code,  U  685, 1429. 

New  Torlt.  N.  Y.  Code  Civ.  Proo.  H  1886,  1886, 
3246. 

South  Carolina.   S.  C.  Code  Civ.  Proo.  1 880. 

Wisconsin.  2  Sanborn  A  Berryman,  Anno.  Stat. 
<  2882,  p.  1605. 

In  Knox  v.  Blgelow,  16  Wis.  416,  it  was  held  that 
this  statute  abolished  the  old  distinction  between 
oauses  of  action  that  accrued  before  and  tboee  ac- 
cruing after  the  death  of  the  decedent,  and  that  in 
neither  case  is  the  executor  or  adminiBtrator  per* 
sonally  liable,  unless  the  court  specially  directs. 

But  under  N.  Y.  Codeav.  Proc.,  S  8246,  it  is  held 
that  if  an  executor  falls  to  recover  on  a  cause  of 
action  accruing  after  the  testator's  death,  he  is 
personally  liable  for  the  costs  as  a  matter  of  course. 
Bostwick  V.  Brown,  16  Hun,  808;  Buckland  v.  Gal- 
lup, 20  Hun,  61;  Bruokett  v.  Bush,  18  Abb.  Pr.  837; 
Holdridge  v.  Scott,  1  Lans.  808:  Lyon  v.  Manhall, 
11  Barb.  241. 

An  action  by  an  administrator  with  will  annexed, 
for  money  in  the  hands  of  the  executor  in  chief  at 
the  time  of  his  dea^,  is  necessarily  brought  in  the 
plainiiff^S  representative  capacity,  and  no  costs 
are  recoverable  against  him  personally  in  case  he 
is  defeated.    Spencer  v.  Strait,  40  Hun,  468. 

An  action  by  an  executor  on  a  claim  arising  out 
of  transactions  between  his  testratrix  and  the  de- 
fendants testator  while  both  were  alive  Is  neces- 
sarily brought  in  his  representative  capacity,  and 
he  cannot  be  charged  personally  with  costs.  Hone 
V.  DePeyster,  9  Cent.  Rep.  476, 106  N.  Y.  645. 

Where  plaintiff  declared  In  trover  for  a  conver- 
sion in  the  lifetime  of  his  intestate,  and  in  a  second 
count  for  a  conversion  after  his  death  upon  a  ver- 
dict for  defendant,  plaintiff  was  held  liable  for 
costs  personally  upon  the  second  count.  Parley  v. 
Parley,  2  Bail.  L.  819. 

In  Clark  v.  Wright,  26  S.  C.  196,  it  was  held  error 
to  charge  an  administrator,  personally,  under  Code 
Civ.  Proc.,  ft  880,  with  costs  of  a  suit  instituted  for 
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the  benefit  of  the  estate,  under  the  advice  of  coun- 
sel, which  was  dismissed,  both  upon  the  trial  and 
upon  appeal,  in  the  absence  of  bad  faith  or  mi». 
management  in  the  prosecution. 

Massachusetts. 

As  to  pending  actions  which  survive  the  death 
of  a  party,  it  is  provided,  in  Massachusetts,  as  fol- 
lows: ^^When  an  executor  is  nonsuited  or  default- 
ed without  having  taken  upon  himself  the  prose- 
cution or  defense  of  the  action,  he  shall  not  be 
personaJly  liable  for  costs  In  the  action;  but  the 
estate  of  the  deceased  in  his  hands  shall  be  liable 
for  costs  as  well  as  for  the  debt  or  damages,  if  any 
are  recovered."    Mass.  Pub.  Stat.  chap.  166, 1 11. 

If  Judgment  is  recovered  against  an  executor  or 
administrator,  for  costs,  in  a  suit  commenced  or 
prosecuted  by  him  in  that  capacity,  the  estate  in 
his  hands  shall  not  be  taken  on  execution  therefor, 
but  execution  shall  be  awarded  against  him  as  for 
his  own  debt,  and  the  amount  paid  by  him  there- 
upon shall  be  allowed  in  his  administration  ac- 
count, unless  it  appears  to  the  probate  court  that 
the  suit  was  commenced  or  prosecuted  unneces- 
sarily or  without  reasonable  cause.  Mass.  Pub. 
Stat.  1882,  chap.  144, 1 10,  chap.  166,  S  9. 

This  was  the  rule  followed  in  Massachusetts  prior 
to  these  statutes.    Look  v.  Luce,  186  Mass.  249. 

When  a  Judgment  is  entered  against  an  executor 
for  debt  and  costs,  although  the  execution  for  th 
debt  may  be  stayed  on  account  of  proceedings  in 
insolvency,  the  execution  against  the  executor, 
personally,  for  the  costs,  may  be  enforced  in  any 
event.    Greenwood  v.  McGllvray,  120  Mass.  616. 

Statutes  substantially  the  same  as  those  of  Massa- 
chusetts, with  the  exception  that  they  cover  costs, 
in  actions  resisted  as  well  as  prosecuted  by  execu- 
tors and  administrators,  exist  in  the  following 
named  states  and  territories: 

Arizona.    Rev.  Stat.  1887,  ^  1126,  9  162. 

MUhiifan.    Howeirs  Anno.  Stat  1882,  9  60ttL 

Nebraska.    Compiled  Stat.  1891,  9  286,  p.  487. 

Vemwnt.    Rev.  Laws  1880,  H  Z108,  2146,  2166. 

The  intention  of  the  statute  was  to  put  executors 
and  administrators  on  the  same  footing  as  other 
suitors  regarding  costs.  O^Hear  v.  Skeeles,  22  Yt. 
162.  J.  G.  G. 
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an  executor  or  administrator,  in  which  the  de- 
fendant becomes  entitled  to  costs,  ought  to  be 
entered  against  such  executor  or  administrator 
personally.  After  payment  he  may  charge 
the  amount  in  his  account  of  administration, 
to  be  allowed  or  not,  as  it  may  appear  to  the 
judge  of  probate  that  the  suit  was  discreet  or 
otherwise;  and  thus  justice  may  be  done  to  all 
parties  interested,  and  the  discretion  of  execu- 
tors and  administrators  may  be  subjected  to  a 
wholesome  restraint. "  The  doctrine  of  Hardy 
V.  Call  was  affirmed  and  approved  in  Brooks  v. 
Stef)en9,  2  Pick.  eS;  Burns  v.  Fay,  14  Pick.  8; 
Pierce  v.  Saxton,  Id.  274;  Biake  v.  Dennis,  15 
Pick.  385;  and  appears  to  have  continued  to  be 
the  law  in  Massachusetts  until  a  further  regu- 
lation of  the  subject  by  statute  in  the  revision 
of  the  Statutes  in  1886.  It  may,  perhaps,  be 
urged  that  this  rule  might  operate  to  deter  an 
executor  or  administrator  who  has  no  assets  in 
bis  hands  from  prosecuting  a  just  claim  in  fa- 
vor of  an  estate,  and,  therefore,  that  the  inter- 


ests of  estates  would  suffer.  To  this  it  may  be 
answered  that  the  rule  would  not  be  likely  to 
so  operate  unless  it  was  doubtful  whether  the 
claim  could  be  maintained.  In  such  case,  if  a 
creditor  or  the  next  of  kin  desired  the  claim 
prosecuted,  the  executor  or  administrator 
might  properly  require  indemnity  a^ost 
costs;  and,  in  case  of  a  failure  to  sustain  the 
claim,  obvious  justice  requires,  as  was  said  io 
the  Pennsylvania  case  of  Muniorf  v.  Muntarf, 
cited,  that  a  defendant  who  is  compelled  to  de- 
fend against  an  unfounded  claim  should  be  re- 
imbur^.  to  the  extent  at  least  of  his  taxable 
costs,  for  the  expenses  he  has  incurred,  and 
which  he  would  otherwise  be  without  the 
means  of  recovering.  For  the  reasons  stated 
in  Hardy  v.  Oall  we  are  of  the  opinion  that 
judgment  for  costs  against  an  administrator 
who  has  failed  to  maintain  his  suit  should  be 
entered  against  him  personally. 
Petition  granted. 
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1.   Fraud  in  Qbtainin^  the  consent  of 
parents  to  the  marriage  of  an  inflknt 


daug^hter  to  a  man  who  has  a  lawful  wife  Itv- 
ingr  will  vitiate  the  consent  so  as  to  make  him  li- 
able for  seduotion. 

8«  There  is  a  loss  of  service  ^rhieh  will 
sustain  an  action  where  an  infant  daughter 
is  taken  away  as  a  wife  by  one  who  traudulently 
obtains  the  consent  of  her  parents  to  a  void  mar- 
riage. 


Note.— Xkw8  of  service  as  an  element  in  actinns  by 
father  for  aeduetion  of  ehUd, 

This  note  will  be  confined  to  the  consideration  of 
actions  brougrht  in  case  and  not  in  trespass,  since, 
although  loss  of  servioe  may  be  an  element  in  each, 
yet  in  trespass  the  illegal  entry  is  the  gist  of  the 
action.    Sargent  v. ,  5  Cow.  106. 

Oenerai  rules. 

In  the  absence  of  statutory  provisions  a  father 
cannot  mat  a  tain  an  action  as  such  for  the  se- 
duction of  his  child.  The  right  to  sue  is  supported 
wholly  by  his  character  of  master  and  the  ground 
of  his  recovery  was  originally  in  fact,  and  is  at 
present  in  Theory,  the  loss  of  services  which  his 
servant  was  under  obligation  to  render  to  him  and 
of  which  he  was  deprived  by  the  act  of  the  seducer. 
Thus  it  is  laid  down  in  the  books  that  no  action  will 
lie  for  debauching  a  daughter  unless  on  the  ground 
of  loss  of  service.  Satterthwaite  v.  Dewhurst,  4 
Doug].  816;  Grinnell  v.  Wells,  7  Mann.  &  G.  1083; 
Russell  V.  Come,  2  Ld.  Raym.  1061. 

While  the  child  is  under  age  and  a  member  of  the 
father*s  family  ail  the  authorities  agree  that  the 
actioD  may  be  maintained  although  but  little  if 
any  actual  loss  of  service  is  shown.  In  such  cases 
the  father  has  the  right  to  receive  the  services  if  he 
desires  them,  and  the  mere  fact  that  he  has  not 
been  in  the  habit  of  exacting  them  is  regarded  as 
quite  immaterial.  A  very  slight  service  Is  suffi- 
cient.   Fores  v.  Wilson,  Peake,  N.  P.  56. 

It  is  not  necessary  to  show  any  acts  of  servioe. 
It  Is  enough  if  she  lives  in  the  father^s  family  un- 
der such  circumstances  that  he  has  a  right  to  her 
services.    Maunder  v.  Venn,  Mood.  &  M.  888. 

Plaintiff  might  recover  if  he  bad  not  parted  with 
his  right  to  claim  his  daughter's  service,  or  proved 
any  act  of  service,  however  slight.  Blagge  v.  Ilsley, 
127  Mass.  199, 84  Am.  Rep.  861. 
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The  law  is  different  in  the  United  States  from  that 
in  England  in  oases  where  the  child  is  a  minor  at 
the  time  of  seduction,  but  is  living  with  or  working 
for  a  stranger.  In  England  the  relation  of  master 
and  servant  is  held  to  be  dissolved  in  such  cases 
and  no  recovery  is  allowed,  while  in  the  United 
States  the  doctrine  of  constructive  service  has  been 
developed  under  which  a  recovery  is  permitted. 

TTie  law  as  administered  in  England. 

An  action  cannot  be  maintained  by  a  father  for 
the  seduction  of  his  daughter  while  she  was  in  the 
domestic  servioe  of  another  person  although  she 
was  under  age  and  intended  to  return  to  her  fa* 
therms  house  whenever  she  quitted  such  service. 
Blaymke  v.  Haley,  6  Mees.  ft  W.  56. 

The  action  will  not  lie  where  the  daughter  is  re- 
siding with  a  stranger,  although  the  father  receives 
a  portion  of  the  wages.  Carr  v.  Clarke,  S  Ghltty, 
260. 

Where  the  daughter  was  living  at  the  house  of 
her  brother-in-law  with  no  purpose  of  «etumtng 
to  her  father's  house,  although  there  was  no  con- 
tract of  servioe  and  she  might  have  left  at  any  time 
she  chose,  there  was  held  to  be  no  proof  of  loss  of 
service  by  the  father  which  will  sustain  the  action, 
although  after  she  found  herself  pregnant  she  re- 
turned to  his  house  where  she  was  confined.  Dean 
V.  Peel,  6  East,  45. 

,  Where  the  daughter  was  a  domestic  servant  liv- 
ing in  the  house  of  her  master,  the  mere  fact  that 
by  his  permission  she  was  in  the  habit  during  lei- 
sure time  of  assisting  her  parent  in  gaining  a  live- 
lihood is  not  sufficient  to  sustain  the  action. 
Thompson  v.  Ross,  5  Hurlst.  ft  N.  18. 

Where  the  daughter  was  in  servioe  as  a  governess 
and  was  seduced  while  on  a  three  da3^*  visit  with 
her  employer's  permission  to  her  home,  during 
which  she  gave  some  assistance  in  the  household 
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are  allowable  in  the 


(December  1, 1801.) 

APP£AX  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming;  a  judgment  of 
the  Schoharie  County  Circuit  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  alleged  abduction  and  seduction  of 
plaintiff's  daughter.    Affirmed. 

Statement  by  Potter,  J.: 

This  action  was  brought  by  plaintiff  against 
defendant  to  recover  damages,  as  alleged  in 
the  complaint,  for  the  abduction  of  plamtiff's 
infant  daughter  from  the  service  of  the  plain- 
tiff, her  father,  and  also  for  seduction  while 
she  was  absent  from  her  father's  house.  It 
appears  that  the  defendant,  who  is  a  man  sixty 
years  of  age,  and  has  a  wife  from  whom  be  is 
not  legally  divorced,  and  who  is  living  absent 
from  him,  on  the  6th  of  May,  1886,  came  to 
the  plaintiff's  house  and  had  an  interview  with 
the  plaintiff  as  well  as  his  daughter.  On  the 
16th  dav  of  May  following  he  again  came  to 
the  plaintiff's  bouse,  and  had  an  interview 
with  him  and  plaintiff's  wife  upon  the  sub- 
ject of  marrying  Edith,  plaintiff's  daughter. 
During  the  interview  with  the  plaintiff  upon 
the  latter  day,  upon  the  subject  of  the  mar- 
riage of  defendant  to  plaintiff's  daughter,  there 
was  a  conversation  between  them  in  regard 
to  bis  legal  right  to  contract  marriage,  and 
whether  Sie  conditions  of  separation  from  de- 
fendant and  his  wife  were  such  as  to  allow  of 


a  valid  marriage  between  defendant  and  plain- 
tiff's daughter.  The  defendant  represented 
that  he  had  a  legal  right  to  marry,  and  the 
defendant  drew  a  consent,  or  contract  to  carry 
out  such  desi^,  and  induced  the  plaintiff  and 
his  wife  to  sign  it.  The  consent  or  contract 
was  in  these  words:  **  To  Home  it  may  Con- 
cern: We,  the  undersigned,  are  the  father 
and  mother  of  the  bearer,  Edith  Lawyer. 
Whereas,  Edith  and  P.  J.  Fritcher,  of  Sharon, 
wish  to  be  united,  we  give  our  consent  to 
their  contracts.  Hichmondville,  May  16, 1886. 
Peter  Lawyer.  Catherine  Lawyer."  Said 
Catherine  Lawyer  was  not  able  to  write  her 
name,  and  Edith  was  requested  to  sign  her 
name  for  her,  and  did  so.  After  these  repre- 
sentations were  made,  and  this  instrument 
signed,  the  defendant  carried  Edith  to  Port- 
landville,  in  Otsego  County,  a  distance  of 
about  thirty  miles  from  her  home  and  resi- 
dence of  plaintiff;  stayed  at  a  public  bouse  at 
that  place,  and  said  to  the  lady  who  kept  the 
house  that  he  was  married;  occupied  the  same 
bed  with  Edith  on  the  night  of  the  17th.  The 
next  day  the  defendant  carried  Edith  to  Sharon, 
Schoharie  County,  where  the  defendant  re- 
sided, and  stated  to  his  hou8ekeex)er,  who  was 
a  sister  of  Edith,  that  she  was  his  wife.  On 
the  night  of  the  Ibth  of  May  the  defendant  and 
Edith  occupied  the  same  room  and  the  same 
bed.  After  Edith  arrived  there,  and  during 
the  18th  and  10th  days  of  May,  there  was  a 
conversation  between  Edith  and  Julia,  her 
sister,  defendant's  housekeeper,  in  which  Julia 
told  Edith  that  the  defendant  could  not  marry; 
that  he  had  a  wife  living,  and  was  not  divorced 


duties,  it  was  held  that  no  proof  of  the  relation  of 
master  and  servant  was  shown,  and  it  appearing 
that  the  ooDftnement  took  place  while  she  was  per- 
forming her  duties  of  grovemeas  away  from  home 
it  was  held  there  was  no  damage  which  would  en- 
title the  parent  to  sue.  Hedges  v.  Tagg,  L.  R.  7 
£xoh.  2B8. 

But  where  the  seduction  took  place  while  the 
daughter  was  on  her  way  home  after  leaving  the 
place  where  she  had  been  at  work  the  action  will 
lie.    Terry  v.  Hutchinson.  L.  R.  8  Q.  B.  606. 

So  the  fact  that  the  seduction  takes  place  while  the 
daughter  is  away  from  home  on  a  visit  will  not  de- 
feat the  action.  Orii&ths  v.  Teetgen,  28  Eng.  L.  & 
Bq.  871. 

8o  the  fact  that  the  daughter  does  not  sleep  in 
the  father^s  house  is  immaterial  if  she  performs  all 
the  duties  of  a  servant.    Mann  v.  Barrett,  6  Esp.  8S. 

So  where  the  daughter  was  married,  but  had  sep- 
arated from  her  husband  and  returned  to  her 
father^s  house  and  was  rendering  services  to  him, 
he  was  held  entitled  to  maintain  the  action.  Harp- 
er V.  Lutrkln,  7  Bam.  &  C.  887. 

Where  the  father  owned  two  farms  seven  miles 
apart,  and  the  daughter  managed  the  household  af- 
fairs upon  one  of  them,  she  was  sufficiently  his 
servant  to  entitle  him  to  maintain  the  action. 
Holloway  v.  Abell.  7  Oar.  &  P.  SS8. 

A  daughter  who  works  by  the  day  is  sufficiently 
in  the  service  of  the  father  to  permit  him  to  nudn- 
tain  the  action  if  she  renders  services  to  the  family 
mornings  and  evenings.  Ogden  v.  Lancashire,  15 
Week.  Rep.  158. 

So  where  the  daughter  was  engaged  to  work 
each  day  from  seven  in  the  morning  to  six  in  the 
evening,  and  spent  the  remaining  hours  of  the  day 
and  night  at  home  assisting  In  the  work  of  the 
house,  there  was  sufficient  evidence  of  service  to 
sustain  a  verdict.    Rist  v.  Faux,  4  Best  &  S.  40Q. 
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If  the  defendant  procured  the  daughter  to  enter 
his  service  for  the  purpose  of  getting  her  out  from 
under  her  father's  protection  so  as  to  seduce  her 
the  action  may  be  maintained.  Speight  v.  Oliviera, 
2  Stark.  468. 

Tht  American  rvHt  of  conttrwMve  aervlee. 

Ab  long  as  the  father  retains  his  right  to  control 
the  services  of  his  infant  daughter  he  can  sue  for 
her  seduction  although  he  has  allowed  her  to  re- 
ceive her  earnings  in  the  service  of  one  by  whom 
she  had  been  seduced.  Simpson  v.  Grayson,  5i 
Ark.  404. 

It  is  sufficient  that  the  father  has  the  right  to  the 
control  of  the  daughter's  services  although  she  is 
at  the  time  living  away  from  home.  Qreenwood 
V.  Greenwood,  28  Md.  870. 

Where  the  daughter  is  a  minor  there  is  a  con- 
structive service.    Bolton  v.  Miller,  6  Ind.  dB2. 

The  fact  that  the  daughter  has  left  home  under 
a  parol  agreement  by  the  father  to  permit  her  to 
reside  in  the  family  of  a  stranger  for  a  number  of 
years  is  immaterial.    Mohry  v.  Hoffman,  80  Pa.  868. 

Where  the  daughter  was  temporarily  away  from 
home  Uving  with  her  uncle,  with  whom  there  was 
no  agreement  as  to  the  duration  of  her  service,  the 
father  was  held  entitled  to  recover,  the  court  stat- 
ing that  she  was  his  servant  de  jure  though  not  de 
faeto  at  the  time  of  the  injury.  Martin  v.  Pajrne,  9 
Johns.  887, 6  Am.  Dec.  288. 

The  father  was  held  entitled  to  maintain  the  ac- 
tion although  the  daughter  was  at  the  time  living 
In  the  family  of  his  sister  in  another  city,  because 
of  the  unpleasant  relations  between  herself  and 
her  stepmother.  Homketh  v.  Barr,  8  Serg.  ft  R.  86, 
11  Am.  Deo.  666. 

Where  the  daughter  was  absent  from  the  father's 
house  during  the  whole  time  covering  the  period 
of  her  seduction  and  confinement,  and  there  was 
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from  ber.  Edith,  the  plaintiff's  daughter,  was 
about  seventeen  years  of  age,  generally  lived 
in  her  father's  family,  and  performed  service 
for  him,  though  she  did  work  out  occasionally, 
but  her  father  had  received  her  wages.  Among 
the  declarations  made  at  the  interview  of  the 
16th  between  plaintiff  and  defendant,  the  plain- 
tiff testifies  that  the  defendant  said:  "I  am 
just  as  clear  from  mv  wife  as  though  I  never 
had  married  her."  The  plaintiff  also  testified 
that  he  believed  such  statement  to  be  true. 
This  statement  and  l)elief  preceded  signing  the 
paper  above  set  forth.  On  the  17th  or  18th 
day  of  May,  and  after  defendant  had  arrived 
at  his  home  and  made  the  statement  above  to 
Julia,  she  procured  from  a  drug-store  in  the 
vicinity  of  defendant's  residence  some  poison. 
Edith  partook  of  that  poison,  and  died  of  it  on 
the  20th  day  of  May. 

The  principal  question  involved  in  this  case 
is  whether  the  plaintiff  proved  a  loss  of  service 
and  damage  in  consequence  thereof  sufficient  to 
maintain  (he  action.  The  trial  Judge  charged 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover  damages  for  any  loss  of  service  by 
reason  of  the  inking  of  the  poison  and  the 
death  of  Edith  in  consequence.  Nevertheless 
the  jurv,  under  the  charge  of  the  court,  found 
a  verdict  in  favor  of  the  plaintiff  of  |800, 
besides  costs.  The  general  term  was  not 
unanimous  in  affirming  the  judgment  on  the 
verdict  of  the  jury.  One  of  the  learned  judges 
of  the  general  term,  as  shown  by  his  dissent- 
ing opinion,  uses  the  following  language, 
which  indicates  the  view  taken  by  him  and  the 
grounds  for  his  dissent  from  the  affirmance  of 


the  Judgment:  "The  defendant,  a  married 
man  over  sixty  years  of  age,  took  plaintifT^ 
daughter  Editb,  about  seventeen  years  old, 
from  her  father's  house  on  Monday.  Itfay  17th. 
He  did  this  with  the  consent  of  the  parents. 
But  the  verdict  of  the  iury  establishes  that  be 
obtained  this  consent  by  fraud.  That  night 
he  stayed  with  her  at  an  hotel,  and  occupied 
the  same  bed  with  her,  saying  to  the  landlady 
that  Edith  was  his  wife.  .  .  .  The  next  day, 
after  dinner,  Edith  became  sick.  She  had 
taken  poison.  The  day  following,  Thur8<lay, 
the  20th,  she  died  from  the  effects  of  the 
poison.  Before  death  she  told  her  sister  that 
she  took  poison  because  she  did  not  want  to 
live,  and  that  she  did  not  want  to  see  any- 
body. There  was  evidence  that  Edith  had 
recovered  from  her  usual  monthly  conrses  a. 
week  before  she  went  away  with  the  defend- 
ant, and  that  before  ber  death  her  under> 
clothes  were  spotted  with  blood,  which  & 
physician  supposed  to  be  the  menstrual  flow. 
The  important  point  in  this  case  is  whether  on 
these  facts  the  court  could  properly  submit  to> 
the  Jury  the  question  whether  the  plaintiff 
sustained  damage,  other  than  that  of  death, 
for  loss  of  service  by  reason  of  the  seduction. 
It  will  be  seen  that  there  is  no  evidence  of 
seduction  before  Monday  night;  no  evidence 
of  Edith's  condition  from  Monday  night  till 
Wednesday  noon,  when  she  took  the  poison; 
and,  of  course,  no  evidence  of  pregnancy." 

Mr.  A.  B.  Cooas,  for  appellant: 
A  father  cannot  maintain  an  action  for  de- 
bauching his  daughter  if  he  consented  to  or 


no  proof  that  the  father  took  care  of  her  or  ex- 
pended anythingr  on  her  account  during  her  stck- 
nees,  he  was  held  entitled  to  recover  upon  the 
frround  that  she  was  constructively  in  his  service. 
Mulvehall  v.  Millward,  11  N.  Y.  8R 

The  facts  that  the  father  had  given  the  daugrhter 
her  time  absolutely,  and  she  had  left  home  with  the 
understanding  that  she  was  to  provide  for  herself!, 
will  not  defeat  the  action.  Clark  v.  Fitch,  2  Wend. 
4fiB,  20  Am.  Dec.  689. 

The  fact  that  the  seduction  was  accomplished 
while  the  daughter  was  away  from  home  on  a  visit 
will  not  defeat  the  f ather^s  right  of  action  if  he  had 
retained  the  right  to  receive  her  fxrvioes  if  he 
should  demand  them.  La  very  v.  Orooke,  68  Wis. 
612,  88  Am.  Rep.  768. 

The  father  may  maintain  the  action  although  the 
daughter  had  one  year  previously  left  ber  f ather^s 
house  with  no  intention  of  returning  with  his  con- 
sent to  her  departure  and  his  license  that  she  may 
appropriate  her  time  and  services  to  her  own  use. 
Boyd  V.  Byrd,  8  Blackf .  118,  44  Am.  Dec.  740. 

In  an  action  by  a  father  for  the  seduction  of  his 
daughter  the  relation  of  master  and  servant  is  pre- 
sumed If  she  is  under  age  and  under  his  control. 
Barbour  v.  Stephenson,  82  Fed.  Rep.  66. 

In  Howland  v.  Howland,  114  Mass.  617,  10  Am. 
Rep.  881,  evidence  was  admitted  to  show  that  the 
faUier  was  not  legally  married  to  the  mother  of  the 
daughter  for  the  purpose  of  rebutting  a  presump- 
tion of  service  by  showing  that  plalntltf  had  no 
legal  right  to  it  although  the  court  stated  that  If 
actual  service  was  proved  a  recovery  might  be  had. 

Actual  service. 

The  rule  as  to  what  facts  are  sufficient  to  show  an 
actual  service  is  somewhat  more  liberal  in  the 
CJnlted  States  than  m  England. 

Thus   where  a  widowed  mother  sent  for  her 
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daughter,  who  was  out  at  service,  to  come  home 
for  a  few  days  to  assist  in  taking  care  of  sick 
persons  in  the  family,  and  while  she  was  engaged 
in  such  duties  she  became  pregnant,  she  was  in  the 
actual  service  of  the  mother  in  such  sense  that  the 
action  could  be  maintained  although  a  day  or  two 
afterwards  she  returned  to  the  service  of  her  em- 
ployer.   Gray  v.  Durland,  61  N.  F.  424. 

So  where  the  daughter  was  employed  by  a  third 
person  but  the  father  required  her  to  spend  a  part 
of  every  Sunday  at  home,  during  which  time  she 
did  work  for  him,  he  was  held  entitled  to  maintain 
the  action.  Kennedy  v.  Shea,  110  Masa.  147, 14  Am. 
Rep.  684. 

So  the  facts  that  the  daughter  owns  the  house  and 
that  the  mother  Uvea  with  her  will  not  defeat  the 
action  if  the  mother  was  the  head  of  the  house  and 
the  daughter  rendered  services  for  her.  Ylllepigue 
V.  Shular,  8  Strobh.  L.  404. 

Relinquishment  of  right  to  services. 

If  the  father  has  by  contract  devested  himself  of 
the  right  to  control  the  daughter's  services  he  can- 
not recover.  White  v.  Murtland.  71  111.  2S2, 22  Am. 
Rep.  100. 

So  where  the  seduction  is  accomplished  while  the 
daughter  is  living  with  one  to  whom  she  has  been 
legally  indented  as  a  servant  and  the  father  has 
thus  lost  control  over  her  he  cannot  maintain  an 
action.    Dain  v.  WycofT,  7  N.  Y.  101. 

But  where  prior  to  the  seduction  the  father  had 
Indentured  the  daughter  to  a  third  person  into 
whose  service  she  had  gone,  but  soon  afterward  It 
was  ascertained  that  they  could  not  get  along  to- 
gether and  she  had  left  with  the  consent  of  such 
person  and  had  afterward  with  her  father^  consent 
worked  out  for  different  persons,  during  which 
time  the  seduction  was  accomplidied  the  father 
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connived  at  ber  intercourse  with  the  defend- 
ant. 

Seagar  v.  SUgeriand,  2  Cai.  219;  Travis  v. 
Barger,  24  Barb.  614;  Smith  v.  Hasten,  15 
Wend.  270;  Bunnell  v.  Qreathead,  49  Barb. 
106;  2  Greenl.  Ev.  §  678. 

Where  the  father  consents,  or  where  the 
child  is  bound  out,  he  is  not  entitled  to  her 
services,  and  cannot  recover  damages  for  her 
seduction. 

Dain  v.  Wyeoff,  7  N.  Y.  191. 

The  relation  of  master  and  servant  is  the 
foundation  of  the  action  for  the  loss  of  serv- 
ice. 

Ibid,;  Bartley  v.  Bichtmper,  4  N.  Y.  88.  68 
Am.  Dec.  888;  Mulvehall  v.  MtUward,  11  N. 
Y.  848. 

There  was  no  proof  that  plaintiff's  daughter 
had  been  seduced.  The  most  that  could  be 
said  was,  there  was  a  possibiliW  that  defendant 
might  have  seduced  her.  That  is  not  suffi- 
cient to  go  to  the  Jury  with. 

Morrison  v.  New  fork,  if.  ff.  A  H,  B,  Co. 
82  Barb.  568. 

The  defendant  is  unimpeached  and  uncon- 
tradicted upon  this  point;  he  swears  positively 
he  did  not  have  sexual  intercourse  with  her. 

Where  a  fact  not  improbable  is  positively 
testified  to  by  unimpeached  and  uncontradicted 
witnesses,  it  is  error  if  the  court  submit  it  to 
decision  of  a  jurv. 

Bobinson  v.  MeManus,  4  Lens.  880;  Storey 
V.  Brennan,  15  N.  Y.  524,  69  Am.  Dec.  629; 
Algur  V.  Gardner,  54  N.  Y.  860;  Baymond  v. 
Biehmond,  14  N.  Y.  Week.  Dig.  896;  Murray 


V.  Troy  A  W,  T,  Bridge  Co.  16  N.  Y.  Week. 
Dig.  16. 

There  must  be  a  loss  of  service,  not  specula- 
tive or  guess  work,  but  an  actual  loss,  flowing 
from  the  seduction,  or  the  direct  consequence 
of  it. 

Knight  V.  Wilcox,  14  N.  Y.  415. 

Mere  seduction,  without  pregnancy,  conse- 
quent ill  health  or  injury  to  the  servant  will 
not  give  the  right  of  action.  This  action  is 
not  maintainable  upon  the  mere  relation  of 
parent  and  child. 

Ingerson  v.  Miller,  47  Barb.  47. 

To  constitute  seduction  as  a  cause  of  action 
for  the  parent  of  the  female,  it  must  appear 
that  defendant  used  insinuating  arts  to  over- 
come her  opposition,  and  l^  his  wiles  and  per- 
suasions, without  force,  debauched  her.  The 
bare  fact  of  criminal  connection  does  not  con- 
stitute it. 

Hogan  v.  Oregon,  6  Robt.  188. 

Mr.  William  C.  Lamont*  with  Mr,  Al» 
bert  BaJcer,  for  respondent: 

If  the  paper  consenting  to  the  marriage  of 
Edith  with  defendant  was  procured  by  false 
and  fraudulent  representations,  then  it  was  no 
consent  and  entirely  unavaUing.  It  left  de- 
fendant in  the  same  situation  as  if  he  had, 
secret]^  and  by  force,  in  the  night-time,  taken 
plaintilPs  daughter  from  her  home. 

People  V.  DeLeon,  11  Cent.  Rep.  882,'  109  N. 
Y.  226;  Beg,  v.  Hopkins,  Car.  &  M.  254. 

She  was  taken  wrongfully  by  defendant  on 
the  16th  of  May,  1886.  She  died  on  the  20th, 
four  days  after.    During  this  time  plaintiff 


was  held  entitled  to  recover.  Emery  v.  Gowen,  4 
Me.  88, 10  Am.  Deo.  288. 

The  aotloo  cannot  be  maintained,  although  the 
daug'hter  is  under  age,  if  the  father  has  abandoned 
her  and  removed  to  another  State,  leaving  her  to 
provide  for  herralf .  Ogbom  v.  Francis,  44  N.  J.  L. 
441. 

So  where  the  daughter  left  the  home  of  her 
mother  at  the  age  of  eight  or  nine  years  with  the 
intention  of  remaining  away  hecause  her  mother 
was  a  common  prostitute,  and  was  seduced  at  the 
age  of  seventeen  or  eighteen,  never  after  her  de- 
parture having  had  any  intercourse  with  the 
mother  whatever,  the  latter  could  not  maintain  an 
action  for  the  seduction.  Boberts  v.  Ck>nnelly,  14 
Ala.  888. 

Belation  must  exist  cA  time  of  seduxtUm, 

There  Is  no  doubt  that  in  England  the  relation  of 
master  and  servant  must  subsist  at  tbetlme  of  the 
seduction.    Davles  v.  Williams,  10  Q.  B.  728. 

In  this  country  the  rule  cannot  be  said  to  be  uni- 
form although  some  of  the  earlier  cases  which  de- 
parted from  the  English  rule  have  been  since  over- 
ruled. 

In  Sargent  v. « 6  Oow.  108,  a  mother  who  had 

bound  her  daughter  out  as  an  apprentice  was  per- 
mitted to  maintain  an  action  for  her  seduction 
while  thus  bound  out  where  the  articles  of  Indent- 
ure were  afterwards  canceled  and  the  daughter 
returned  to  her  mother^s  house,  where  the  confine- 
ment took  place,  the  court  remarking  that  ^  it  can- 
not be  necessary,  according  to  the  theory  or  Just 
principles  by  which  this  action  Is  regulated,  that 
the  parent  In  order  to  sustain  It  should  be  entitled 
to  the  services  of  the  daughter  at  the  very  Instant 
when  the  act  Is  committed  which  subsequently  re- 
sults In  loss  of  service  or  necessary  pecuniary  dis- 
bursements.*^ 
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The  doctrine  there  announced  is  sustained  by  at 
least  two  other  cases. 

Thus  an  action  may  be  maintained  by  a  mother 
for  the  seduction  of  her  minor  child  although  it 
took  place  in  the  lifetime  of  the  father  and  the  loss 
of  service  happened  after  his  death.  Goon  v. 
Momtt,  3  N.  J.  L.  180,  4  Am.  Dec  8ltt. 

So  if  the  daughter  lives  with  the  mother  before 
and  at  the  time  the  child  was  bom,  performing 
service  for  her,  the  action  may  be  maintained  by 
her  although  the  father  was  living  at  the  time  of 
the  seduction  and  had  died  before  the  birth  of  the 
child.   Parker  v.  Meek,  8  Sneed,  80. 

But  in  Bartley  v.  Rlohtmyer,  4  N.  Y.  88, 88  Am. 
Deo.  388,  a  case  which  involved  the  right  of  a  step- 
fatbor  to  sue  for  the  seduction  of  his  step-daughter, 
who  was  not  In  his  service  at  the  time  of  the  seduc* 
tion  but  returned  to  his  house  In  order  to  be  con- 
fined there,  the  court  says  that  It  Is  quite  clear  that 

the  reasoning  in  Sargent  v. ,  6  Oow.  106,  can- 

not  be  supported. 

And  in  Logan  v.  Murray,  8  Serg.  ft  R.  175. 9  Am. 
Deo.  422,  in  which  the  action  was  trespass,  the  court 
treats  the  question  as  Immaterial  whether  the  ac- 
tion was  trespass  or  case,  and  states  that  a  mother 
cannot  recover  damages  for  the  seduction  of  her 
daughter  accomplished  In  the  lifetime  of  the 
father,  with  whom  the  daughter  resided,  though 
after  the  father^s  death  she  remained  with  the 
mother,  who  bore  the  expense  of  her  lying-in  and 
supported  her  and  her  child. 

So  where  the  seduction  took  place  while  the 
daughter  was  in  the  service  of  a  stranarer  the  facts 
that  she  returned  to  her  mother^s  house  and  became 
her  servant  before  the  confinement,  and  that  the 
mother  bore  her  lylng-ln  expenses,  will  not  give 
ber  a  right  of  action.  South  v.  Dennlston,  2  Watts, 
476. 

So  an  action  for  seduction  cannot  be  brought  by 
the  mother  after  the  father*s  death  if  at  the  time 
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was  entitled  to  the  services  of  his  daughter  and 
servant.  Of  these  services  by  the  wrongful, 
villainous^  and  fraudulent  conduct  of  defend- 
ant, plaintiff  was  deprived.  This  made  out  a 
cause  of  action 

Lipe  V.  Eisenlerd,  82  N.  Y.  229;  Lawrence 
V.  Spenee,  99  N.  Y.  669. 

This  action  can  be  maintained  without  preg- 
nancy or  disease. 

White  V.  NeUis,  81  N.  Y.  405.  88  Am.  Dec. 
282,  afflrminff  81  Barb.  279;  Ingerdonv.  MiUer, 
47  Barb.  47;  lApe  v.  EiserUerd^  eupra;  2  Sedgw. 
Dam.  7th  ed.  812. 

The  English  rule  requiring  proof  of  actual 
service  has  been  relaxed,  and  it  is  only  neces- 
sary to  show  that  the  parent  has  the  legal  right 
to  command  the  services  of  the  child  and 
very  slight  evidence  of  loss  of  service  will 
suffice. 

8ee  Badgleyy.  Decker,  44  Barb.  589;  LeCoup 
V.  Esch&fisse/S,  Y.  Daily  Reg.  June  11.  1884; 
Mantdl  v.  Ihomson,  2  Carr.  &  P.  808;  White 
V.  Nellis,  81  N.  Y.  408,  88  Am.  Dec.  282.  See 
also  Lipe  v.  Eieenl&rd,  82  N.  Y.  284. 

To  sustain  the  recovery  in  this  case,  it  is 
not  necessary  to  go  to  the  extent  of  reasoning  as 
to  a  fiction. 

Hewitt  V.  Ftime,  21  Wend.  79. 

A  fat  her  can  sustain  an  action  for  thefeduc- 
tion  of  his  daughter  without  proving  any  act- 
ual loss  of  service.  It  is  enough  that  the 
daughter  be  a  minor  residing  with  her  father, 
and  that  he  has  the  right  to  claim  her  services. 

See  also  Furman  v.  Van  Siee,  56  N.  Y.  441, 
15  Am.  Hep.  441;  He^oitt  v.  Prime,  eupra. 


Potter,  J,,  delivered  the  opinion  of  the 
court: 

I  should  not  feel  Justified,  in  departing  from 
my  rule  in  this  court,  not  to  write  an  opinion 
upon  the  afiSrmance  of  a  Judgment  in  a  com- 
mon and  ordinary  case,  except  to  reconcile 
differences  of  opinions  by  the  judges  of  the 
court  below,  and  to  remove  any  resort  to 
strained  or  doubtful  reasoning  to  sustain  the 
Judgment  appealed  from,  by  a  brief  presenta- 
tion of  a  feature  of  the  case  that  was  not  dis- 
tinctlv  brought  out  in  that  court.  This  action 
was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  bv  the  un- 
warranted interference  of  the  defenclant  with 
plaintiff's  right  to  service.  It  is  as  well  settled 
that  he  who  unlawfully  interferes  with  an- 
other's right  to  service,  whether  it  be  the 
service  of  a  male  or  female,  a  minor  or  an 
adult,  is  liable  for  actual  or  compensatory 
damages  in  the  same  manner,  and  upon  the 
same  grounds,  that  he  would  be  liable  for  an 
unlawrul  interference  with  any  other  property 
right  of  another.  The  plaintiff  alleges  that  he 
is  the  father  of  Edith  Lawyer;  that  at  the 
time  of  the  acts  of  the  defendant  complained 
of  by  the  plaintiff  she  was  17  ^earsof  age,  and 
was  residing  with  the  plaintiff,  and  that  he 
was  entitled  to  her  services;  and  Uiat  without 
the  consent  of  the  plaintiff,  the  defendant,  on 
or  about  the  16th  day  of  May,  1886,  enticed 
and  persuaded  the  said  Edith  Lawyer  to  leave 
the  residence  and  service  of  the  plaintiff,  and 
to  accompany  him  (the  defendant)  to  Port- 
landville,  in  the  county  of  Otsego,  etc.    The 


It  took  place  the  father  was  alive.    Voesel  v.  Ck)le, 
10  Mo.  684, 47  Am.  Dec.  186. 

In  Geonre  v.  Van  Horn,  9  Barb.  fiSa,  the  court  says 
that  so  far  as  principles  can  be  deduced  from  ad> 
Judged  cases  they  hold  that  the  relation  of  master 
and  servant  must  exist  between  the  plaintiff  and 
tbe  seduced  at  the  time  of  the  seduction,  and  that 
there  must  be  a  loss  of  service  to  the  plaintiff  or  a 
charge  brought  upon  him  in  consequence  of  the 
seduction. 

Where  the  cMlid  U  of  fvU  age. 

If  tbe  daughter  is  over  twenty-one  years  of  age, 
hut  is  stiU  UvlDg  in  her  father*s  bouse  in  such  a  way 
that  he  enjoys  and  can  command  her  services,  he 
may  maintain  the  action.  Wert  v.  Strouse,  88  f9 .  J. 
L.186. 

It  is  immaterial  ttiat  the  daughter  was  of  fuU  age. 
It  is  suflBoient  that  she  was  the  father^s  servant. 
Applegate  v.  Buble.  2  A.  K.  Marsh.  868. 

Where  tbe  daughter  was  twenty-five  years  of 
age,  but  lived  In  her  mother^s  family  and  rendered 
services  there,  the  action  was  held  maintainable 
although  no  contract  for  services  was  shown. 
Badgeley  v.  Decker,  44  Barl>.  677. 

In  New  Jersey,  where  the  attaining  of  the  age  of 
twenty-one  is  not  ipeo  facto  an  emancipation  of  the 
child,  service  done  by  one,  although  over  twenty- 
one  years  of  age,  for  her  parents  is  regarded  as 
done  t)ecau8e  due  to  them  in  such  sense  that  the 
father  can  maintain  an  action  for  loss  of  it  through 
ber  seduction.    Sutton  v.  Huffman,  82  N.  J.  L.  68. 

Poetlethwaite  v.  Parkes,  8  Burr.  1878,  is  reported 
as  Baying  that  where  the  daughter  was  of  full  age 
and  away  from  herfather^s  house  at  service  when 
the  seduction  was  accomplished,  he  had  no  right  of 
action.  And  that  is  the  present  rule.  Nickleson  v. 
Stryker,  10  Johns.  116,  6  Am.  Deo.  818;  Mercer  v. 
Walmsley,  6  Harr.  &  J.  27, 0  Am.  Dec.  488. 

Where  the  daughter  is  of  full  age  and  the  seduc- 
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tion  occurred  while  she  was  in  the  employment  of 
a  third  person  the  father  cannot  recover  althouj^ 
the  contract  for  her  services  was  made  with  him 
and  he  was  receiving  her  wages.  McDanlel  v. 
Edwards,  28  N.  C.  406, 47  Am.  Dec  881. 

Where  at  the  time  of  the  seduction  the  daughter 
was  over  twenty-one  years  of  age,  was  residing 
with  her  brother,  and  her  father  was  alive,  the 
mother  was  held  not  entitled  to  maintain  theaotion 
where  after  the  f ather^s  death  the  daughter  came 
home  to  ber  and  was  confined  there.  George  v. 
VanHom,  9  Barb.  623. 

Where  the  daughter  was  of  full  age  and  at 
service  in  the  family  of  a  stranger  the  action  can- 
not be  maintained  although  the  seduction  took 
place  while  she  was  on  her  way  home  on  a  visit  of 
eight  or  ten  days  and  returned  to  his  home  to  live 
four  or  five  months  before  the  birth  of  the  child. 
Phipps  V.  Garland,  20  N.  C.  44. 

Where  at  the  time  of  the  daugfater*s  impregna- 
tion she  war  over  twenty-one  years  of  age  and  was 
living  with  her  sister,  and  before  the  child  was  bom 
she  was  married,  and  it  did  not  appear  that  the 
father  had  been  to  any  expense  on  her  account  or 
had  lost  any  service,  the  action  would  not  He.  Pat- 
terson V.  Thompson,  24  Ark.  70. 

The  action  could  not  be  maintained  where  at  the 
time  of  seduction  the  daughter,  who  was  twenty- 
three  years  of  age,  was  at  work  for  a  third  penon 
under  a  twelve  months*  contract  for  a  price  to  be 
paid  her  for  ber  own  use.  Lee  v.  Hodges,  13  Gratt. 
729. 

Where  the  female  was  twenty-six  years  of  age  at 
the  time  of  her  seduction  and  had  lived  with  a  third 
person  as  his  housekeeper  for  a  period  of  about 
three  years,  it  was  held  that  no  action  would  lie. 
Millar  V.  Thompson,  1  Wend.  447. 

What  service  is  eufHeUnt  in  cote  chUd  ia  of  agt. 
A  contract  of  servioe  is  not  necessary  In  case  tbe 
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Slaintiff  also  alleges  that  on  the  17th  day  of 
[ay,  1886,  the  defendant  debauched  the  said 
Edith,  etc.  The  evidence  in  this  case  estab- 
lishes beyond  question  that  on  and  previous  to 
the  16th  day  of  May,  1886,  Edith  was  the 
servant  of  plaintiff  both  in  law  and  fact.  It 
follows  from  that  relation  that  plaintiff  was 
entitled  to  command  and  to  have  her  services 
wholly  and  without  interruption,  save  such 
time  as  was  necessary  for  her  rest,  health  and 
preservation,  until  the  plaintiff  should  ^ve  a 
valid  consent  to  dispense  with  the  service  or 
the  law  should  terminate  the  relation.  The 
defendant  came  to  plaintilTs  house,  where  she 
was  in  fact  performing,  and  was  in  law  bound 
to  perform,  services  for  the  plaintiff,  and  took 
lier  from  and  deprived  the  plaintiff  of  such 
service.  If  this  was  done,  as  plaintiff  alleges, 
without  his  consent,  the  defendant  is  liable  to 
make  plaintiff  compensation  for  the  loss  of 
service.  If  the  plaintiff's  consent  was  obtained 
by  defendant  through  fraud  it  was  void,  for 
fraud  vitiates  all  contracts  and  all  consents. 
Consent  or  no  consent  was  one  of  the  issues  to 
be  tried  by  the  jury;  and  the  jury  has  found, 
upon  competent  evidence  for  that  purpose, 
that  any  consent  given  by  plaintiff  was  given 
through  fraud,  and  so  was  no  consent.  With 
this  finding  by  the  jury  the  court  cannot  inter- 
fere. Edith  was  taken  away  from  the  plain- 
tiff by  the  defendant,  and  remained  with  him 
at  an  hotel,  and  on  the  way  to  defendant's 
home,  and  at  his  home,  for  the  space  of  four 
<3ays;  and  the  plaintiff  was  in  the  mean  time 
-deprived  of  her  services,  and  his  right  to  them 
was  unlawfully  interfered  with. 


The  gravamen  of  the  action,  and  of  all 
actions  of  this  nature,  is  the  loss  of  service; 
and  both  pleadings  and  the  proofs  in  this  case 
make  out  a  cause  of  action  In  entire  harmony 
with  the  fullest  requirements  of  such  actions, 
and  entirely  dispenses  with  any  necessity  or 
occasion  to  resort  to  fiction',  as  is  said  to  be 
done  in  some  instances  to  maintain  the  recovery 
of  damages  in  these  cases.  In  the  aspect  we 
have  been  considering  this  case,  it  presents  an 
actual  and  measurable  pecuniary  dama^  to 
the  plaintiff.  The  loss  of  service  constitutes 
the  cause  of  action,  and  it  can  make  no  differ- 
ence as  to  the  right  of  action  whether  that  has 
been  accomplished  by  an  unlawful  persuasion 
of  the  servant  to  leave  the  masters  employ- 
ment or  through  fraud  upon  the  master,  or 
force  upon  the  servant,  or  by  both  such  fraud 
and  force.  The  loss  of  service  is  the  cause  of 
action,  and  when  that  is  established,  a  basis 
for  dama^  to  some  extent  exists;  and  whether 
that  loss  18  caused  or  attended  by  or  followed 
by  sexual  intercourse,  defilement  or  pregnancy, 
loss  of  health  or  disability  to  serve,  or  for  the 
purpose  or  with  an  intention  of  obtaining  those 
results  through  a  formal,  but  criminal,  mar- 
riage, has  relation  more  especially  to  the  dam- 
ages the  plaintiff  may  recover  than  to  his 
cause  of  action. 

It  is  true  the  complaint  charged  debauch- 
ment  and  ill  health  as  a  consequence,  as  well 
as  the  taking  of  the  servant  from  the  master. 
Whether  the  debauchment  was  proven  or  not, 
the  taking  away  by  the  defendant  was  proven 
without  any  contradiction,  and  this  gave  plain- 
tiff a  cause  of  action  and  a  right  to  damages. 


•daughter  is  of  age.  Brings  v.  Evans,  27  N.  C.  20; 
Bennett  v.  AUoott,  2  T.  R.  166;  Kendrick  v.  Mo- 
Crary,  11  Ga.  603. 

Any  accustomed  service  due  to  the  father  will  be 
£uiBoient  provided  It  be  service  due  and  not  merely 
voluntary,  aithough  It  consists  of  sli prbt  acts  done 
out  of  the  time  which  Is  devoted  to  the  service  of  a 
third  person.    Sutton  v.  HuflTman,  82  N.  J.  L.  68. 

Where  the  daughter  was  over  twenty-one  years 
of  age,  but  had  always  lived  with  her  parents  while 
working  during  the  daytime  at  a  mill,  and  in  the 
■evening  daily  performing  some  ordinary  woman ^s 
work  about  the  house,  the  service  was  held  suffl- 
oient  to  sustain  the  action.  Lamb  v.  Taylor,  67 
Md.86. 

The  relation  of  mistress  and  servant  was  held  to 
be  established  in  case  of  a  daughter  over  twenty- 
one  years  of  age  where  she  was  living  in  a  family 
with  her  mother  and  brother  and  sister,  and  the 
-children  earned  wages  and  supported  the  establish- 
ment which  the  mother  conducted  with  the  money 
furnished  her  by  the  children,  and  the  daughter  at 
times  made  garments  for  the  mother  and  assisted 
ber  in  the  household  affairs.  Moran  v.  Dawes,  4 
€ow.  412. 

But  where  the  daughter  carried  on^the  business 
of  a  milliner  and  furnished  part  of  the  support  for 
her  mother  and  younger  sisters,  it  was  held  this 
was  not  sufficient  service  to  the  father  to  entitle 
him  to  maintain  the  action.  Manley  v.  Field,  7  C. 
B.  Ii  •  S.  06. 

Although  the  daughter  was  upwards  of  twenty- 
one  years  of  age  and  the  seduction  occurred  while 
«he  was  rendering  services  to  a  neighbor  in  assist- 
ing him  in  preparing  for  and  placing  his  house  in 
order  after  a  party  and  ball,  which  took  place  dur- 
ing the  midwinter  holidays,  the  father  was  held 
entitled  to  recover,  it  appearing  that  she  usually 
rendered  services  in  her  father^s  household  where 
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she  lived  and  was  supported.    Lipe  v.  Blsenlerd,  82 
N.  Y.  220. 

Where  the'seduction  took  place  on  the  night  before 
the  daughter,  who  was  twenty-four  years  of  age, 
was  to  emigrate  to  a  foreign  country  and  soon  after 
she  reached  such  country,  upon  discovering  that 
she  was  pregnant  she  left  her  service  and  returned 
to  her  own  country  and  went  to  live  with  her  sister 
until  after  her  confinement,  when  she  returned  to 
her  mother*s  house,  the  court,  upon  the  authority 
of  Joseph  V.  Gorvander,  cited  in  EUwcoe's  N.P.  878, 
18th  ed.,  held  that  there  was  sufficient  evidence  of 
loss  of  service  to  maintain  the  action.  Long  v. 
Keightley,  11  Irish,  L.  T.  77. 

What  imvairment  of  seroinflf  power  must  he  efiown. 

In  the  absence  of  a  statute  authorizing  it,proof  of 
seduction  merely  will  not  sustain  the  action.  White 
V.  Nellis,  31  N.  Y.  40&,  88  Am.  Dec.  282;  Bager  v. 
Qrlmwood,  1  B!xch.  61. 

There  are  some  dicta  which  show  a  tendency  on 
the  part  of  the  coiurts  to  break  through  the  legal 
fiction  and  permit  the  father  to  maintain  the  action 
for  the  seduction  pure  and  simple.  Thus  Ellington 
V.  Ellington,  47  Miss.  820,  is  a  strong  case  in  favor 
of  the  maintenance  of  the  action  by  the  parent  as 
such  for  the  defilement  of  the  daughter,  although 
the  facts  of  the  case  did  not  caU  for  such  an  exten- 
sion of  the  doctrine.  So  Hewitt  v.  Prime,  21  Wend. 
70,  has  been  thought  to  favor  such  an  extension 
and  has  been  the  subject  of  considerable  attack, 
but  when  properly  limited  it  is  in  line  with  the  au- 
thorities. In  that  case  It  appeared  that  the  daugh- 
ter became  pregnant  and  was  delivered  of  a  child, 
which  within  all  the  cases  is  a  sufficient  loss  of  serv- 
ice upon  which  to  found  the  action;  but  the  chief 
Justice  goes  on  to  remark  that  *'the  old  idea  of  loss 
of  menial  services  which  lay  at  the  foundation  of 
the  action  has  gradually  ^ven  way  to  more  en- 
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In  such  cases  the  jury  have  the  right  to  im- 
pose punitive  damages,  in  their  discretion,  in 
addition  to  compensatory  damages.  I  think 
Uiese  views  are  abundantly  supported  by  num- 
erous decided  cases,  to  a  /ew  of  which  I  make 
reference  and  extracts.  Judge  Andrews,  in 
PeafOe  v.  De  Leon,  109  N.  Y.  229,  11  Cent. 
Rep.  882,  says:  **In  H^,  v.  Hopkins^  Car,  & 
M.  254,  the  case  of  an  indictment  for  the  ab- 
duction of  an  unmarried  girl  under  sixteen 
years  of  age.  'against  the  will'  of  her  father,  it 
appearing  that  the  consent  of  the  parents  was 
induced  bv  fraud,  the  indictment  was  sus- 
tained; and  Gurney,  B,,  said,  (in  that  case,)  'I 
mention  these  cases  to  show  that  the  law  has 
long  considered  fraud  and  violence  to  be  the 


t  it 


same 

In  Lipe  v.  EisenUrd,  82  N.  Y.  288,  (which 
was  an  action  by  the  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter,  who 
was  twenty-nine  years  of  age,  but  living  in  her 
father's  family,)  thiis  language  is  used:  *'And 
any  illegal  act  by  which  the  right  of  the  fa- 
Uier,  such  as  it  was,  to  her  services,  was  inter- 
fered with,  to  his  detriment,  was  a  legal  wrong, 
for  which  the  law  affords  redress."  On  page 
286  of  the  same  case  the  jud^e  uses  this  lan- 
guage: "Finally,  it  is  urged  by  defendant's 
counsel  that  only  compensatory  damages 
should  have  been  allowed.  The  judge  refused 
so  to  direct  the  jury,  and  I  think  he  was  right. 
The  object  of  the  action,  in  theory,  is  to  re- 
cover compensation  for  the  loss  of  the  services 
of  the  person  seduced.    This  is  so  far  adhered 


to  that  there  must  be  a  loss  of  that  kind  or  the 
action  will  fail;  but  when  that  point  is  estab- 
lished the  rule  of  damages  is  a  departure  from 
the  system  upon  whidi  the  action  is  allowed. 
The  loss  of  service  is  often  merely  nominal, 
though  the  damages  ^hich  are  recovered  are 
very  large.  It  is  too  late  to  complain  of  this 
as  a  departure  from  principle,  for  it  has  been 
the  law  of  this  State  and  ot  the  English  courts- 
for  a  great  many  years."  The  same  judge 
further  on  in  the  opinion  uses  this  language i 
*'The  true  rule,  [this  being  an  action  brought 
by  plaintiff  for  the  seduction  of  his  daughter,} 
I  think,  is  that  the  plaintiff's  right  to  the  serv- 
ices may  be  made  out  in  either  way,  and  that, 
when  established  so  that  the  action  is  technic- 
ally maintainable,  the  court  and  jury  are  to 
consider  whether  the  plaintiff,  on  the  record, 
is  so  connected  with  the  party  seduced  as  to 
be  capable  of  receiving  injury  through  her 
dishonor.  A  mere  master,  having  no  capacity 
to  be  injured  beyond  the  pecuniary  worth  of 
the  services  lost,  should  undoubtedly  be  limited 
in  his  recovery  to  the  value  of  these  services. 
But  the  case  of  this  plaintiff,  as  has  been  men- 
tioned, is  quite  different."  In  Hewitt  v.  Prime^ 
21  Wend.  79-62,  Judge  Nelson,  in  delivering 
the  opinion  of  the  court  in  an  action  like  the 
one  under  consideration,  uses  this  language: 
"It  is  now  fully  settled,  both  in  England  and 
here,  [citing  several  authorities  in  both  coun- 
tries,] that  acts  of  service  by  the  daughter  are 
not  necessary.  It  is  enough  if  the  parent  has 
a  right  to  command  them,  to  sustain  the  ac- 


lighteoed  and  refined  views  of  the  domestic  rela- 
tion. As  one  of  the  fruits  of  this  the  loss  sus- 
tained by  the  parent  from  the  oormption  of  the 
daunrbter^s  mind  and  the  defilement  of  her  person 
is  considered  irround  for  damages,"  and  the  Judge 
continued  that  '^he  action  was  sustained  in  bis 
judgment  by  proof  of  the  act  of  seduction,"  but 
this  argument  on  his  part  goes  beyond  what  the 
cases  either  before  or  afterward  will  justify. 

If  pregnancy  results  the  action  may  be  sustained, 
and  the  action  need  not  be  delayed  until  after  the 
birth  of  the  child.  Briggs  v.  Evans,  27  N.  0.  20; 
Stiles  V.  Tilf ord,  10  Wend.  388.  - 

Lord  Denman  said  in  Joseph  v.  Ck)rvBnder,  cited 
In  Boscoe^s  N.  P.  13th  ed.  p.  878,  that  tbe  action 
would  lie  though  the  daughter  had  not  been  actual- 
ly confined  before  action  brought,  and  though  the 
plaintiff  had  voluntarily  turned  her  out  of  his  house 
upon  discovering  her  pregnancy. 

The  editor  of  the  Irish  Law  Times  in  a  note  to 
the  case  of  Long  v.  Keightley,  11  Irish,  L.  T.  77, 
states  that  the  action  has  been  more  than  once  sus- 
tained in  Ireland  before  actual  confinement  had 
taken  place. 

In  Ingerson  v.  Miller,  47  Barb.  47,  in  which  the 
daughter  became  pregnant  and  died  suddenly 
about  four  months  after  conception  from  conges- 
tion of  the  brain  caused' by  a  physician^s  refusal  to 
perform  an  abortion,  the  court  held  that  there  was 
sufQcient  proof  of  Ioes  of  service  and  Intimated  that 
the  mere  fact  of  pregnancy  is  sufficient  to  disqual- 
ify a  woman  for  service,  and  that  in  that  case  the 
daughter  must  have  been  in  no  condition  for  ordi- 
nary physical  exercise  for  some  weeks  prior  to  her 
death. 

But  in  Humble  v.  Shoemaker,  70  Iowa,  228^  it  is 
held  that  if  the  daughter  marries  after  her  seduc- 
tion and  prior  to  her  confinement,  no  action  lies  on 
the  part  of  the  father,  and  this  would  tend  to  show 
that,  in  that  State  the  mere  fact  of  pregnancy  will 
not  sustain  the  action* 
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For  marriage  of  the  daughter  to  the  seducer  after 
the  birth  of  the  child  is  not  a  bar  to  the  action. 
Biohar  v.  Kistler,  14  Pa.  282. 

The  communication  of  a  venerea)  disease  by 
which  she  was  made  sick  and  unable  to  labor  is  suf- 
ficient to  sustain  the  action.  White  v.  Nellis,  81 X. 
Y.  406,88  Am.  Deo.  282. 

Loss  of  service  caused  by  nervousness  and  excita- 
bility followed  by  an  impairment  of  health  is  suf- 
ficient to  sustain  the  action  though  there  is  no 
pregnancy  or  sexual  disease.  Blagge  v.  Ilsley,  127 
Biass.  199, 84  Am.  Bep.  861.  The  court  says  in  that 
case  that  there  is  no  sound  diatinotion  between  the 
loss  of  service  as  the  result  of  physical  diaablllty 
produced  by  physical  causes  alone  and  loss  of  serv- 
ice the  result  of  mental  suffering  and  disturbance. 

So  an  instruction  that  an  action  for  seduction 
cannot  be  maintained  unless  it  is  followed  by  preg- 
nancy or  sexual  disease  is  erroneous,  the  court 
stating  that  it  may  bo  accomplished  under  such 
circumstances  that  its  proximate  effect  would  be 
mental  distress  or  disease,impairm6nt  of  health  and 
destruction  of  capacity  to  labor,  in  which  case  the 
action  might  be  maintained.  Abrahams  v.  Kidney*. 
104  Mass.  222,  6  Am.  Rep.  220. 

The  court  in  Yanhom  v.  Freeman,  6N.  J.  L.  808. 
intimates  that  in  its  opinion  if  incapacity  to  per- 
form her  accustomed  duties  results  immediately 
from  the  mental  sulfertug  of  the  daughter,  which 
is  caused  proximately  by  the  seduction,  there  is  no 
case  or  principle  of  law  which  will  defeat  the  action* 
although  in  that  case  there  was  sufficient  physical 
injury  to  sustain  an  action  independently  of  the 
mental  suffering. 

Proof  that  after  the  seduction  the  girl  was  in  a 
state  of  very  great  agitation  and  continued  so  for 
some  time  receiving  medical  attendance  and  re- 
quiring watching  to  prevent  her  from  doing  her- 
self injury,  is  sufficient  to  raise  the  presumption  of 
loss  of  service.  Manvell  v.  Thomson,  2  Car.  &iP. 
808. 
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tion.  .  .  .  Tbe  ground  of  the  action  has 
often  been  considerea  technical,  and  the  loss 
of  seryice  spoken  of  as  a  fiction,  even  before  the 
courts  ventured  to  place  the  action  upon  the 
mere  right  to  claim  the  services;  they  fre- 
quently admitted  the  most  trifling  and  value- 
less act  as  sufficient."  Further  on  in  the  opin- 
ion the  judge  uses  this  language:  '  *The  action, 
then,  being  fully  sustained,  in  m^  judgment, 
by  proof  of  the  act  of  seduction  m  the  partic- 
ular case,  all  the  complicated  circumstances 
that  followed  come  in  by  way  of  aggravating 
the  damages." 

In  White  v.  Nellit,  81  N.  Y.  405-409, 88  Am. 
Dec.  282,  (which  was  an  action  for  debauching 
plaintiff's  minor  daughter,  and  communicating 
to  her  a  venereal  disease,  by  which  she  was 
made  sick  and  unable  to  labor,)  the  judge 
uses  the  following  language:  "Whenever  the 
wrongful  act,  by  immediate  and  direct  conse- 
quence, deprives  the  master  of  the  service  of 
his  servant,  or  injuriously  affects  his  legal  right 
to  such  service,  the  law  gives  a  remedy."  ''It 
is  not  sufficient  to  sustain  tbe  action  to  prove 
the  seduction  merely.  That  is  the  wrongful 
act  from  which  it  must  appear  that  a  direct 
injury  to  the  relative  rights  of  the  master  has 
followed.  The  right  of  the  master,  as  rec- 
ognized by  the  law,  is  to  have  the  services  of 
the  servant  undisturbed  by  the  wrongful  act 
of  another.  ...  In  cases  of  debauchery, 
the  ordinary  consequences  that  affect  the  mas- 
ter are  the  pregnancy  and  lying-in  of  the  serv- 
ant, during  which  she  is  unable  to  render 
him  service.    Hence  the  precedents  of  plead- 


ings in  this  form  of  action  have  perhaps  in- 
variably alleged  a  loss  of  service  through  those 
consequences.  But  it  by  no  means  follows 
that  there  is  no  remedy  where  the  loss  of  serv- 
ice is  the  direct  effect  of  the  wrongful  act, 
although  produced  by  some  other  consequence. 
All  that  the  law  can  require  is  damnum  et 
injuria;  for  these  constitute,  .when  directly 
connected,  the  proper  and  complete  elements 
of  an  action  on  the  case;  and,  whenever  they 
combine  as  an  immediate  cause  and  effect,  the 
law  cannot  deny  a  remedy  without  a  depart- 
ure from  principle.  It  is  maintainable  be- 
cause a  wrongful  act  has  caused  a  direct  in- 
jury to  a  lawful  right.  In  such  case,  the  right 
of  the  master  to  a  remedy  for  an  enjoyment 
of  the  services  of  his  servant  is  equally  clear, 
whether  it  be  produced  by  beating  and  wound- 
ing the  servant,  or  enticing  him  from  emplov- 
ment,  or  forciblv  abducting  him,  or  wronsff ully 
debauching  and  impregnating  with  child,  or 
with  disease.  Nor,  in  my  judgment,  does  the 
remedy  depend  upon  the  sex  of  the  servant. 
.  .  .  We  have  now  to  determine  the  ab- 
stract right  to  maintain  any  action  at  all;  and 
that  is  something  quite  independent  of  the 
question  what  damages  may  be  recovered  if 
the  action  be  allowed^" 

In  the  case  of  Ingerton  v.  Miller,  47  Barb. 
47-50,  the  general  term  use  this  language: 
"It  is  no  objection  to  the  maintenance  of  the 
action  that  no  expense  or  actual  loss  of  service 
is  proved.  It  is  sufficient  that  the  father  was 
at  the  time  entitled  to  the  services  of  the  daugh- 
ter, and  might  have  required  them  had  he 


Whether  a  loss  of  servloe  caused  by  Illness  result- 
iDfiT  from  the  daughter's  abandonment  by  the  se- 
ducer will  sostaio  the  action,— Qucere.  Boyle  v. 
Brandon  18  Mees.  ft  W.  788. 

In  New  York,  a  case  which  was  several  times  be- 
fore the  court  is  instructive  upon  this  question. 
When  the  case  was  first  before  the  general  term 
the  court  held  that  if  sickness  is  produced  by  shame 
for.  the  defilement  an  action  may  be  sustained. 
Knight  V.  Wilcox,  15  Barb.  279. 

When  it  came  again  before  tbe  general  term  the 
court  said  that  the  exposure  and  the  loss  to  the 
plaintiff  proceeding  from  it  must  be  regarded  as 
incidents  of  the  wrong  as  legitimately  and  directly 
connected  with  it.    Knight  v.  Wilcox,  18  Barb.  280. 

But  when  the  case  reached  the  court  of  appeals 
tiiat  court  ruled  thtkt  where  there  was  no  loss  by 
sickness  until  three  months  after  the  seduction, 
when  the  daughter  suffered  some  illuess  in  cod- 
sequeDce  of  being  threatened  with  exposure.be- 
cause  the  facts  had  been  made  public,  the  seduc- 
tion was  not  the  proximate  cause  of  the  loss  of  ser- 
vice so  as  to  sustain  an  action  on  the  part  of  the 
father.    Knight  v.  WUcox,  U  N.  Y.  418. 

Construction  of  statutes. 

For  the  purpose  of  relieving  this  action  of  its 
anomalous  character  statutes  have  been  passed  in 
many  states  the  scope  and  effectiven&n  of  which 
may  be  seen  from  the  following  illustrations: 

Under  the  Indiana  statute  it  is  not  necessary,  to 
justify  a  recovery,  that  the  daughter  should  have 
been  in  the  service  of  the  parent  or  that  any  loes 
of  service  shall  be  shown.  Felkner  v.  Scarlet,  20 
Ind.  154. 

Under  the  Iowa  statutes  the  father  may  recover 
though  the  minor  daughter  is  not  living  with  him 
and  there  Is  no  actual  loss  of  service.  Updegraff 
Y.  Bennett,  8  Iowa,  7& 

If  the  seduction  is  aooompUshed  before  the 
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daughter  attains  her  majority  the  father  may  main- 
tain the  action  although  she  is  not  confined  until 
after  she  becomes  of  age.  Stevenson  v.  Belknap, 
6  Iowa,  97,  71  Am.  Dec.  802. 

Since  the  statutes  give  the  daughter  the  right  to 
sue  for  her  own  seduction  if  she  is  of  age,  the 
father  cannot  sue  unless  at  the  time  of  the  seduc- 
tion she  was  a  minor.    Dodd  v.  Focbt,  72  Iowa,  679. 

The  Kentucky  statute  permitting  the  parent  to 
bring  an  action  for  the  seduction  is  cumulative 
and  docs  not  take  away  the  common-law  right. 
And  the  father  may  maintain  the  action  for  seduc- 
tion of^hls  daughter  of  full  age,  who  is  living  with 
and  rendering  service  for  blm  at  the  time.  Wilholt 
V.  Hancock,  6  Bush.  608. 

In  Michigan  the  statutes  have  abolished  the  legal 
fiction  and  furnished  adequate  redress  for  the  sub- 
stantial wrong,  the  ground  of  damages  being  in  no 
respect  the  alleged  loss  of  service.  Stoudt  v. 
Shepherd,  73  Mich.  588. 

Under  the  Tennessee  statute  the  father  may  re- 
cover although  the  daughter  was  not  living  with 
him  nor  in  his  service,  and  he  need  not  show  any 
loss  of  service.  Franklin  v.  McCorkle,  16  Lea,  609, 
57  Am.  Kep.  244. 

In  Virginia  an  action  may  be  maintained  with- 
out any  allegation  or  proof  of  the  loss  of  service. 
Fry  v.  Leslie,  87  Va.'269. 

The  statute  which  dispenses  with  proof  of  loss 
of  service,  if  intending  to  give  an  action  for  the 
seduction  merely,  is  at  all  events  merely  cumula- 
tive and  the  father  may  still  maintain  the  common- 
law  action  for  loss  of  service  and  expenses.  Clem 
V.  Holmes,  88  Gratt  720. 

In  West  Virginia  the  statute  has  done  away  with 
the  necessity  of  showing  loss  of  service,  but  it  is 
still  necessary  to  show  that  the  relation  of  master 
and  servant  exists.  Riddle  v.  McQlnnis,  82  W.  Va. 
2S8.  H.  P.  F. 
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chosen  to  do  so."  "The  master  has  a  property 
Id  the  labor  of  his  servant,  and  any  wrongful 
act  creating  or  producing  a  disability  in  the 
servant  to  perform  what  the  master  has  a  right 
to  require  operates  as  a  disturbance  or  infringe- 
ment of  snch  right,  to  which  the  law  will  at- 
tach at  least  nominal  damages  as  a  result  of 
the  injury."  "But  proof  of  the  slightest  loss 
of  service,  or  the  most  trifling  injurv,  if  the 
direct  result  of  the  wrongful  act  is  sufficient  to 
uphold  the  action."  Ixx^Badgley  v.  Decker,  44 
l&rb.  588,  the  opinion  of  the  court  at  general 
term  holds  this  language:    "There  was  evi- 


dence in  this  case  sufficient  to  go  to  the  Jaiy 
upon  the  question  of  the  relation  of  master 
and  servant  existing  between  the  plaintiff  and 
her  daughter.  The  slightest  degree  of  service 
has  been  holden  sufficient  to  maintain  the  ac- 
tion, and  to  allow  a  recovery  for  the  heaviest 
damages;  .  .  .  but,  to  accommodate  the  ac- 
tion to  cases  where  the  daughter  rendered  no 
service,  a  presumed  or  a  nctitious  service  is 
resorted  to  as  the  gravamen." 

The  judgment  should  be  affirmed,  with  costa. 

All  concur,  except  Parker,  J.,  not  sitting. 
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1.  The  provisioii  for  an  appeal  from  the 
comptroller  to  a  board  composed  of 
the  secretary  of  state,  attomey^i^n- 
eral  and  state  treasurer,  in  the  mat- 
ter of  a  corporation  tax  under  the  last 
olausee  of  section  1  of  the  Act  of  1881  does  not 
apply  where  a  corporation  has  neglected  or  re- 
fused to  make  any  report,  but  only  to  cases 
where  the  comptroller,  not  being  satisfied  with 
the  report,  may  proceed  to  make  a  valuation  of 
his  own  and  settle  an  account  against  the  com- 
pany upon  the  basis  of  it. 

8.  An  electric-light  company  is  includ- 
ed within  a  general  exemption  of 
maniiffftH="^»*g  companies  from  taxation 
in  the  absence  of  a  statute  expressly  taking  it 
out  of  the  exemption  clause. 

(January  80, 1888.) 

APPEAL  by  relator  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  Third 
Department,  confirming  the  action  of  the  state 
comptroller  in  refusing  to  correct  a  tax  ac- 
count 80  as  to  credit  relator  with  the  amount 
of  taxes  \vhich  it  bad  paid  under  compulsion 
and  protest  for  certain  years  when  it  claimed 
to  be  exempt  from  taxation  as  a  manufactur- 
ing company.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  W.  Houston*  for  appellant: 

The  operations  of  companies  engaged  in  the 
business  of  the  relator  are  essentially  manufac- 
turing operations,  the  result  is  a  manufacture, 
and  consequently  the  relator  is  a  manufactur- 
ing corporation  within  the  meaning  of  the 
statute  exempting  snch  corporations  from  the 
payment  of  a  tax  to  the  State. 

Electricity  is  produced  in  various  ways,  may 
be  measurea,  stored,  and  transported  like  gas, 
and  its  effects  are  visible.  A  'gas  company  is 
a  manufacturing  corporation  within  the  mean- 
ing of  the  statute. 


NoTS.— For  note  on  what  constitutes  manufact- 
ure, see  Com.  v.  Northern  Electric  L.  &  P.  Go. 
(Pa.)  ante^  107. 
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Naesau  Gas- Light  Co,  v.  Brooklyn,  89  N.  Y. 
409. 

The  Supreme  Judicial  Court  of  Maine  speaks 
of  the  business  of  furnishing  electric  light  as 
identical  with  that  of  furnishing  gas. 

Edison  United  Mfg.  Co.  v.  Farmington  Elee 
tHe  L,  dP.Co,e2  Me.  464. 

The  Supreme  Court  of  South  Carolina 
speaks  of  the  manufacturer  of  electricity. 

Mauldin  v.  OreenviUe,  8  L.  R  A.  291,  88  S. 
C.  1. 

The  Massachusetts  court  used  the  expres- 
sion "to  manufacture  gas  or  electricity." 

Opinion  qfthe  Justices,  8  L.  R.  A.  487,  150 
Mass.  592. 

If  gas  is  furnished  it  must  be  manufactured; 
if  light  or  heat  is  furnished  it  also  must  be 
manufactured. 

Emerson  v.  Com.  108  Pa.  111. 

The  executive  officers  of  the  government 
have  themselves  construed  the  word  "manu- 
facturing" to  include  electric- lighting  compa- 
nies. 'Ais  construction  is  entitled  to  great 
weight. 

United  States  v.  Moore,  95  U.  S.  768,  24  L. 
ed.  589;  United  States  v.  The  Becorder,  1 
Blatcbf.  218;  Sedgw.  Stat.  216;  People  v. 
Beach,  19  Hun,  259. 

Mr,  Charles  F.  Tuhov^Atty-Oen,,  for  re- 
spondent: 

Exemptions  of  property  from  taxation  are 
not  favored,  and  must  be  clearly  established. 
They  cannot  be  established  bv  doubtful  impli- 
cation; taxation  being  the  rule  and  exemption 
the  exception. 

Peofde  V.  Commissioners  of  Taxes,  76  N.  Y. 
64;  Burroughs,  Taxn.  p.  182,  §  70;  Delaware 
Railroad  Tax,  85  U.  S.  18  Wall.  206.  21  L.  ed. 
88»;  Ntyrth  Missouri  B.  Co.  v.  Maguire,  87  U. 
S.  20  Wall.  46,  22  L.  ed.  287;  EHe  R  Co.  v. 
Pennsylvania,  88  U.  S.  21  Wall.  492,  22  L.  ed. 
595. 

Relator  is  not  a  manufacturing  corporation 
in  the  sense  in  which  that  term  is  used  in  the 
Act  of  1881. 

It  does  not  manufacture  electricity;  nor  does 
it  manufacture  light. 

Com.  V.  United  States  Electric  Lighting  Co, 
(Pa.  C.  P.)  June,  1888;  Nassau  Gas-Light  Co. 
V.  Brooklyn,  89  N.  Y.  409. 

Courts  have  uniformly  refused  to  apply  the 
term  to  cases  where  a  natural  product,  sub- 
stance, or  element  was  simply  rendered  by  arti- 
ficial processes  or  by  manipulation  more  suit- 
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able  for  use  by  or  adaptation  to  the  wants  of 
man. 

People  V.  Knickerbocker  Ice  Co,  99  N.  Y.  181; 
PeopUY,  Nevi  York  F.  D,  D,  Co,  93  N.  Y.  487; 
Byers  v.  Franklin  Coal  Co,  106  Mass.  181; 
Dudley  v.  Jamaica  Pond  Aqueduct  Corp,  100 
Mass.  188;  Frazee  y,  Mofflti,  20  Blatcbf.   267. 

O'Brien,  J,,  delivered  the  opinion  of  the 
court: 

This  appeal  brings  here  for  review  a  judg- 
ment entered  upon  the  return  to  a  writ  of 
certiorari,  sued  out  by  the  relator,  for  the  pur- 
pose of  reviewing  a  decision  or  determination 
of  the  defendant  as  comptroller  of  the  State, 
whereby  the  relator  was  adjudged  liable  to 
pay  certain  taxes  and  penalties  to  the  State 
under  chapter  861  of  the  Laws  of  1881  and  the 
laws  supplementary  thereto  and  amendatory 
thereof,  providing  for  tbe  assessment  and  pay- 
ment of  taxes  to  the  State  by  certain  corpora- 
tions. The  relator  is  a  domestic  corporation, 
organized  by  filing  a  certificate  February  17, 
18§1,  under  the  Act  of  1848,  providing  for  the 
formation  of  corporations  for  manufaclurin^ 
and  other  purposes.  Since  its  organization  it 
has  been  engaged  in  tbe  business  of  producing 
electricity,  and  supplying  the  same  to  its 
custooiers  in  the  city  of  New  York  for  the 
purpose  of  lighting  public  and  private  places  in 
that  city.  The  relator  contenaed  that  it  was  a 
manufacturing  corporation,  and  as  such  exempt 
from  paying  the  tax  to  tbe  State  upon  its  busi- 
ness, and  made  no  reports  and  paid  no  taxes 
till  July,  1889,  and  then  only  by  force  of  chap- 
ter 858  of  the  Laws  of  1889,  which  took  electric 
light  companies,  by  name,  out  of  the  exemp- 
tion clause  in  favor  of  manufacturing  corpora- 
tions. The  relator  is  beyond  all  controversy 
liable  for  the  tax  since  the  passage  of  the  Act 
last  mentioned,  but  denies  that  it  is  liable  for 
anydiing  before,  as  the  exemption  clause  cover- 
ing manufacturing  corporations  then  applied 
to  it.  In  tbe  year  1889,  tbe  comptroller  caused 
an  examination  of  the  affairs  of  the  relator  to 
be  made  by  a  commissioner  appointed  by  him, 
and  upon  bis  report  made  a  statement  of  the 
account  between  the  relator  and  the  State,  and 
determine  the  amount  of  the  tax  and  penalty 
due  to  the  State  at  $10,752.50.  The  comptrol- 
ler then  issued  his  warrant  to  the  sheriff,  un- 
der the  statute,  directing  the  collection  of  tbe 
tax  out  of  tbe  relator^s  property,  and  it  was 
thus  compelled  to  pay,  in  order  to  protect  its 
property   from   sale,  and  it   did  pav  under 

?frotest.  By  chapter  468  of  the  Laws  of 
889  power  is  given  to  the  comptroller  at  any 
time  to  revise  and  readjust  any  account  for 
taxes  settled  against  any  corporation  by  him 
or  any  of  bis  predecessors  in  oflOice  for  taxes 
arising  under  the  statute,  when  It  is  made 
to  appear  by  evidence  submitted  to  him  that 
the  same  has  been  illegally  paid,  or  when 
it  includes  taxes  that  could  not  have  been 
lawfully  demanded;  and  be  was  required  to 
resettle  the  account  according  to  law  and  tbe 
facts,  and  to  charge  or  credit,  as  the  case  might 
be,  the  difference,  if  any,  resulting  from  such 
revision  and  resettlement,  upon  the  current 
account  of  such  corporation.  Tbe  relator, 
claiming  tbe  benefits  of  this  statute,  filed  with 
the  comptroller,  August  4,  1S90,  an  applica- 
tion in  writing  in  the  form  of  a  petition  for  a 
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revision  and  re-adjustment  of  the  taxes  previ- 
ously levied  and  paid.  Tbis  application  was 
verified,  and  accompanied  by  proofs  to  show 
that  the  relator  was  a  manufacturing  corpora- 
tion, and  for  that  reason  the  taxes  paid  by  it 
could  not  have  been  lawfully  demanded  by  the 
State.  The  comptroller  denied  this  application, 
and  from  his  order,  refusing  the  revision  asked 
for,  tbe  relators  sought  relief  before  tbe  court 
by  means  of  tbe  writ  of  certiorari.  The  re- 
lator did  not  complain  of  the  amount  deter- 
mined by  the  comptroller,  and  the  only  ques- 
tion which  was  the  subject  of  controversy 
on  the  application  for  a  revision  was  whether 
the  relator  was  or  was  not  exempt  from  pay- 
ment of  taxes  as  a  manufacturing  corporation. 
A  question  of  practice  is  presented  by  a  point 
made  by  the  attorney  general  to  the  effect  that 
the  relator  was  not  entitled  to  the  writ  of  cer- 
tiorari in  this  case,  which  renders  it  necessary 
to  notice  the  various  statutory  provisions  pre- 
scribing the  methods  of  reviewing  the  deter- 
mination of  the  comptroller  in  these  cases. 
The  account  against  the  relator,  wbich  estab- 
lished the  assessment,  so  far  as  it  was  within 
the  power  of  the  comptroller  to  do  so,  was 
settled  July  8,  1889.  Immediate  notice  of  the 
assessment  was  given  to  the  relator,  and,  after 
tbe  expiration  of  thirty  days,  no  proceedings 
having  been  taken  to  review  the  same  under 
section  17  of  the  Act  of  1881,  as  amended  by 
chapter  501  of  the  Laws  of  1885,  tbe  comp- 
troller issued  bis  warrant  for  the  collection  of 
the  tax.  The  learned  attorney-general  con- 
tends that  tbe  relator,  by  delay,  lost  the  right 
of  review  by  certiorari.  This  would  probably 
be  so  except  for  subsequent  legislation,  which 
must  be  presently  noticed.  The  Code  (§  2122) 
provides  that,  except  as  otherwise  prescribed 
by  statute,  a  writ  ox  certiorari  cannot  be  issued 
to  review  any  determination  which  can  be 
adequately  reviewed  by  an  appeal  to  a  court, 
or  to  some  other  body  or  officer;  and  it  is  urged 
by  the  attorney-general  that  the  relator  could 
have  appealed  from  tbe  determination  of  the 
comptroller  to  a  board  composed  of  the  secre- 
tary of  state,  attorney-general,  and  state  treas- 
urer under  the  last  clauses  of  section  1  of  the 
Act  of  1881,  and  for  that  reason  was  not  en- 
titled to  the  writ.  The  provision  for  an  appeal 
to  this  board  does  not  seem  to  apply  to  a  case 
like  tbis,  where  tbe  officers  of  the  corporation, 
taking  tbe  position  that  the  Company  was  not 
subject  to  any  taxation  whatever  under  tbe 
Act,  neglect  or  refuse  to  make  any  report,  but 
to  cases  where  reports  are  made  by  the  proper 
officers  of  the  corporation,  and  the  comptroller, 
not  being  satisfied  with  such  report,  proceeds 
to  make  a  valuation  of  bis  own,  and  to  settle 
an  account  against  the  Company  upon  tbe  basis 
of  such  valuation.  Then  the  Company  may 
appeal  to  tbe  board  above  mentioned,  and  tbe 
question  presented  by  the  appeal  would  seem 
to  be  whether  the  valuation  made  by  the  cor- 
porate officers,  or  by  tbe  comptroller  in  disre- 
gard of  it,  is  the  correct  and  just  one.  Here 
tbe  valuation  and  determination  were  not  made 
under  section  1,  but  under  section  12,  of  the 
Act  of  18^1,  as  amended  by  chapter  151  of  the 
Laws  of  1882,  and,  chapter  501  of  the  Laws  of 
1885.  But  the  Act  of  1889,  above  referred  to, 
which  gives  to  the  relator  the  right  to  apply 
for  a  revision  and  resettlement  of  the  tax,  also 
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psBaerittBff&metfiod;  for  oerviewing  thft  aotioD 
of  the  Gomplzolifar  upon,  such  appUcation* 
whioh  brings  up  all  quesdona  involml  in  tbe 
application.  The  Act  providea  that  "the  ac* 
nbn  of  the  comptroller  upon  any  application 
made  to  him  by  any  person  or  corporation  for 
a  revision  and  a  settlement  of  accounts,  as 
provided  in  this  Act,  may  be  reviewed,  both 
upon  the  law  and  the  facts,  upon  certiorari  by 
the  supreme  court  at  the  instance  either  of  the 
party  making  such  application,  or  of  the  at- 
torney-general in  the  name  and  in  behalf  of 
Che  People  of  this  State,  and  for  that  purpose 
the  comptroller  shall  return  to  such  certiorari 
the  accounts  and  all  the  evidence  submitted  to 
him  on  such  application;  and,  if  the  original 
or  resettled  accounts  shall  be  found  erroneous 
or  illegal  by  that  court,  either  in  point  of  law 
or  of  fact,  the  said  accounts  shall  be  there  cor- 
rected and  restated  by  the  said  supreme  court, 
and  from  any  such  determination  of  the  su- 
preme court  an  api)eal  may  be  taken  by  either 
party  to  the  court  of  appeals,  as  in  other  cases." 
Whatever  may  be  said  against  tbe  policy  of 
requiring  the  comptroller  lo  revise  and  change 
accounts  for  taxes,  years  after  the  settlement 
of  such  accounts,  and  perhaps  after  the  pay- 
ment of  the  tax,  this  statute  is  broad  enough 
in  its  language,  and  was,  we  think,  intended 
to  reach  such  a  case  as  this. 

The  right  of  the  State  to  receive  the  tax  as- 
sessed upon  the  relator  depends  upon  the 
question  whether  it  was  or  was  not  a  manu- 
facturing corporation.  In  the  original  Act 
providing  for  the  payment  of  taxes  to  the  State 
by  certain  corporations,  **  manufacturing  cor- 
porations carrying  on  manufactures  within 
this  State"  were  exempted  from  its  operation. 
Laws  1880,  chap.  54'<5,  §  8.  In  tbe  practical 
operation  of  the  law  it  was  soon  discovered 
that  these  broad,  general  words  of  exemption 
covered  and  protected  from  the  payment  of 
the  tax  a  class  of  corporations  which  the  Leg- 
islature probably  did  not  intend  to  relieve 
when  inserting  the  words  of  exemption  in  the 
.statute.  Accordingly  it  was  found  necessary 
from  time  to  time,  as  the  cases  arose,  to  take 
•out  of  this  general  exemption  certain  corpora- 
tions by  name  which  the  Legislature  thought 
-were  not  within  its  policy.  The  courts  held 
that  gas  companies  were  manufacturing  com- 
panies {Nassau  Oas-Light  Go.  v.  Brooklyn,  89 
3N.  Y.  409),  and  the  Liegislature.  in  1881,  pro- 
ceeded to  amend  the  law  by  providing  that 
|[as  companies  should  not  be  taken  to  be  with- 
m  tbe  exemption.  So  electric  lighting  and 
power  companies  were  taken  out  of  the  ex- 
emption by  the  use  of  similar  language.  Laws 
1889,  chap.  358.  These  amendipents,  it  is 
contended  in  behalf  of  the  relator,  show  a  con- 
struction by  the  Legislature  of  the  term  "  man- 
ufacturing corporations"  in  harmony  with  its 
claims  in  this  case.  In  so  far  as  the  action  of 
the  Legislature  has  any  bearing  on  the  ques- 
tion at  all,  it  is,  no  doubt,  in  that  direction. 
But  the  circumstances  under  which  the  Amend- 
ment of  1889  was  made  deprive  it  of  much  of 
the  weight  that  courts  are  accustomed  to  give 
to  what  is  known  as  ''legislative  construction." 
A  controversy  then  existed,  as  it  had  existed 
for  some  time  before,  between  the  State  on  the 
one  hand,  and  the  companies  on  the  other. 
Tbe  companies  claimed    that  they    were  ex- 
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empt,  aa  manu&cturing  compmiiwiH  from  lia- 
bili^  to  paj^  taaes  to  the  State  under  the  Act; 
while  the  comptrQlleE  Tepceseiittng  tfaii  State, 
asserted  liie  contrary.  Li  this  omcfilinn  of 
things,  the  Legislature  stepped  id,  and' enacted 
that  thereafter  the  companies  should  not  be 
deemed  within  the  exemption  clause,  and  this, 
settled  the  controversy,  so  far  as  the  future* 
was  concerned,  but  as  to  the  years  that  had 
elapsed  when  no  report  was  made  or  any  taxes 
paid  the  question  was  left  substantially  where 
it  was  before.  When  a  material  change  in 
phraseology  is  made  many  years  after  the  pas- 
sage of  the  Act,  and  after  conlroversies  and 
diuereuces  in  regard  to  its  construction  have 
arisen,  there  is  sometimes  a  presumption  that 
the  Legislature  intended  by  the  amendment  to 
add  a  new  provision  to  the  original  Act,  and 
to  make  it  apply  to  a  case  to  which  it  did  not 
apply  before.  When  the  Legislature  takes 
certain  property,  for  purposes  of  taxation,  out 
of  an  exemption  clause  by  name  the  question 
arises  whether  there  is  not  a  presumption  in  such 
a  case  that  it  was  within  it  before.  People  v. 
New  York  Board  of  Suprs,  16  N.  Y.  431;  PeapU 
V,  Knickerbocker  Ice  Co.  99  N.  Y.  184.  As  the 
statute  now  reads,  certain  manufacturing  com- 
panies are  by  name  taken  out  of  the  exemp- 
tion, and  subjected  to  tbe  payment  of  tbe 
tax.  Whether,  without  this  special  exception, 
they  would  still  be  exempt,  under  the  general 
words  of  the  exemption  clause,  is  substantially 
the  question  involved  here.  £]ectric  light  and 
power  companies  are  not  now  manufacturing 
companies  within  the  statute  under  considera- 
tion, because  the  Legislature,  in  1889,  so  enacted. 
But  it  does  not  follow,  because  the  Legislature 
then  declared  that  they  should  not  be  deemed 
manufacturing  corporations,  and  thus  not  ex- 
empt from  payment  of  the  tax,  that  they  were 
not  such  and  so  exempt  before.  In  determin- 
ing whether  a  given  case  is  within  a  clause  in 
a  statute  exempting  certain  property  or  inter- 
ests from  taxation,  the  policy  of  the  law  in 
making  the  exemption  must  be  considered,  and 
should  have  great  weight  If  the  question 
whether  a  corporation  engaged  in  the  business 
of  furnishing  electricity  for  lighting  public  and 
private  places  or  for  power  is  a  manufacturing 
company  was  made  to  depend  upon  the  mean- 
ing of  these  words  as  found  in  dictionaries,  or 
upon  the  technical  language  of  science  in  de- 
scribing electricity  as  a  power  or  as  an  agent  in 
nature,  it  would  doubtless  be  difficult,  and  per- 
haps impossible,  to  show  that  the  process  which 
the  relator  calls  ''manufacturing"  produces  any- 
thing that  in  a  certain  sense  and  in  some  form 
did  not  exist  before.  That,  however,  is  true 
of  most,  if  not  all,  manufacturing  operations. 
The  application  of  labor  and  skill  to  materials 
that  exist  in  a  natural  state  gives  to  them  a 
new  quality  or  characteristic,  and  adapts  them 
to  new  uses;  and  the  process  by  which  this 
result  is  brought  about  is  called  '* manufactur- 
ing," whether  the  change  is  accomplished  by 
manual  labor  or  by  means  of  machinery.  But 
we  think  that  these  considerations  are  by  no 
means  conclusive  in  determining  the  true  scope 
and  meaning  of  the  term  ''manufacturing 
corporations,  as  it  is  used  in  the  statute.  The 
true  Inquiry  would  seem  to  be  whether  a  cor- 
poration, organized  as  this  is,  and  carrying  on 
the  business  that  this  does,  and  in  the  manner 
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shown,  would  not  be  considered,  in  common 
language,  as  engaged  in  some  manufacturing 
process,  or  canyio^  on  some  manufacturing 
DusiDess,  though  granting  all  that  is  said  by 
experts  and  others  about  electricity  as  a  natural 
element  or  force.  To  say  that  electricity  exists 
in  a  state  of  nature,  and  that  a  corporation  en- 
gaged in  the  business  that  the  relator  is,  collects 
or  gathers  it,  does  not  fully  or  accurately  ex- 
'press  the  process  by  means  of  which  it  is  en- 
abled to  sell  and  deliver  something  useful  and 
Taluable  to  its  customers.  The  business  Id 
which  this  corporation  is  engaged  renders  it 
necessary,  in  the  first  place,  to  mrest  a  large 
amount  of  capital  in  a  plant  which  may  ap- 
propriately eoough  be  called  a  "factory." 
Then  it  must  purchase  and  consume  a  vast 
amouDt  of  coal  to  produce  steam,  and  to  fur- 
nish power  for  the  operation  of  machinery. 
Then  it  supplies  and  operates  a  complicated 
system  of  machinery,  such  as  boilers,  engines, 
dynamos,  shafting,  belting,  and  such  other 
things  as  are  commonly  used  in  manufacturing 
'establishments,  and  then,  by  means  of  wires, 
•cables,  and  lamps,  it  lights  streets  and  private 
houses  by  electncity  for  a  compensation.  But 
the  electricity  or  electric  currents  that  produce 
this  result  cannot  properly  be  said  to  be  the 
free  gift  of  nature,  gathered  from  the  air  or  the 
olouds.  It  is  the  product  of  capital  and  labor, 
and  in  this  respect  cannot  be  distinguished 
from  ordinary  manufacturing  operations. 
According  to  the  common  understanding, 
the  electricity  or  thing  which  produces  the 
results  from  which  the  corporation  derives  its 
income  is  generated  or  produced  by  the  appli- 
cation of  power  to  machinery,  ana  thus,  by 
means  of  a  process  wholly  artificial,  the  relat- 
or is  enablcMl  to  sell  the  product  of  its  opera- 
tions to  its  customers. 

Passing  by  the  refinements  of  scientific  dis- 
cussion as  to  the  nature  of  electricity,  it  would 
«eem  to  be  common  sense  to  hold  that  a  corpo- 
ration that  does  all  this  is  in  every  pust  sense 
of  the  term  a  manufacturing  corporation.  The 
mere  appropriation  or  use  of  an  article  or  thing 
which  IS  furnished  by  nature  in  not  a  manu- 
facturing operation.  The  liberation  of  natural 
gas  from  its  hiding  place  in  the  earth,  and  its 
transportation  through  pipes  to  consumers, 
would  not  properly  be  called  a  manufacturing 
operation;  but  the  production  of  illuminating 
gas,  and  its  distribution  to  customers  by  means 
similar  to  the  operation  which  the  relator 
carries  on,  has  been  held  by  this  court  to  con- 
stitute manufacturing,  and  a  corporation  or- 
ganized for  that  purpose  is  a  manufacturing 
corporation.  Nanau  Gas-IAght  Co.  v.  Brook- 
lyn, supra.  So,  too,  we  have  held  that  the 
collection,  storage,  preparation  for  market,  and 
transportation  oi  ice  is  not  a  manufacture,  but 
the  production  of  ice  by  artificial  means. 
People  V.  Knickerbocker  Ice  Co.  99  N.  Y.  181. 
When  we  attempt  to  establish  the  proposition 
that  the  gas  which  lights  one^room  is  a  manu- 
factured product,  and  the  electricity  which 
lights  another  is  not,  we  are  obliged  to  rely 
more  upon  the  definition  of  terms  and  the  dis- 
tinctions of  scientists  than  the  actual  practical 
processes  and  operations  by  means  of  which 
results  in  all  respects,  or  at  least  substantifdly, 
the  same  are  produced.  If  due  weight  is 
given  to  the  fact  that  electricity,  as  now  used 
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and  applied  to  the  business  of  life,  such  as  the 
lighting  of  streets  and  buildings,  the  propul- 
sion of  cars  and  machinery,  and  like  opera- 
tions, is  essentially  the  product  of  the  skill  and 
labor  of  man,  there  is  no  difiSculty  in  reaching 
the  conclusion  that  a  corporation  engaged  in 
the  business  of  generating,  storing,  transmit- 
ting and  selling  it  is  what  was  commonly 
known  at  the  time  of  the  passage  of  the  Cor- 
poration Tax  Law  in  1880,  a  "manufacturing 
corporation."  The  learned  judge  who  gave 
the  opinion  in  one  of  these  cases  at  the  general 
term  has  extracted  from  the  proofs  before  the 
comptroller  on  the  application  of  the  relator  a 
concise  and  accurate  description  of  the  me- 
chanical process  used  in  the  business  of  elec- 
trical illumination,  which,  on  account  of  its 
clearness  and  brevity,  conveys  the  idea  better 
than  any  language  we  could  employ:  "A 
steam  engine  fi  used  as  a  motive  power  for  the 
propulsion  of  machinery  which  is  attached  to 
a  living  wheel,  which,  by  means  of  a  belt 
connected  with  another  wheel  or  pulley  of  the 
dynamo,  turns  or  revolves  the  armature.  The 
armature  is  a  coil  of  wire,  wound  on  a  metal 
core,  and  mounted  on  a  shaft,  and  is  revolved 
by  the  power  communicated  from  the  engine 
through  the  means  of  the  belt.  The  armature 
is  revolved  within  or  between  the  ends  of  a 
larffe  horseshoe  magnet,  the  opening  of  which 
is  downward.  The  maenet  is  made  by  wind- 
ing a  soft,  iron  horse»ioe,  or  soft,  curved  • 
horseshoe-shaped  iron,  with  a  coil  of  conduct- 
ing wire,  and  sending  through  the  coil  a  cur- 
rent of  electricity.  When  once  vitalized  by 
such  current,  the  magnet  never  loses  this  mag- 
netic property,  even  after  the  current  stops, 
but  is  ever  afterwards  available  for  the  pur- 
pose of  electric  currents,  upon  the  armature 
being  revolved  between  the  poles  of  this  mag- 
net. By  the  rapid  revolution  of  the  armature 
within  what  is  termed  the  'field  of  force'  be- 
tween the  poles  of  the  magnet,  this  mysterious 
force  or  energy  is  accumulated,  known  as 
'electricity,'  and  is  thence  conducted  over  cop- 
per bars  or  mains  throughout  the  territory  or 
city  in  which  it  is  used,  and  is  distributed  on 
smaller  wires  or  mains  to  the  houses  or  places 
which  are  to  be  lighted."  The  material  from 
which  all  manufactured  things  originate  exists 
in  a  natural  state;  but  the  manufacturer,  by 
the  application  to  these  materials  of  labor  ana 
skill,  gives  to  them  a  new  and  useful  property. 
The  electricity  which  is  generated  and  trans- 
mitted by  the  operation  of  the  relator,  and 
which,  under  its  manipulation,  illuminates 
houses  and  streets,  is  a  very  different  thing 
from  that  mysterious  element  that  \r  said  to 
pervade  nature. 

The  att4)mey  general  has  attached  to  his  brief 
in  this  case  a  very  elaborate  and  able  opinion 
by  the  court  of  common  pleas  in  Pennsyl- 
vania in  the  case  of  Com.  v.  united  States  Elec- 
tric Lighting  Co.,  in  which  the  learned  judge 
arrives  at  the  conclusion  that  companies  of 
this  kind  are  not  manufacturing  corporations. 
It  is  proper  to  say,  however,  that  the  highest 
court  of  that  Btate,  while  afilrming  the  judg- 
ment rendered  by  the  learned  judge  on  other 
grounds,  did  not  assent  to  his  views  that  elec- 
tric light  companies  are  not  manufacturing 
corporations.  Com.  v.  Northern  Electric  L.  i 
P,    Co.  (Pa.)  22  Atl.  Rep.  889.    The  case  is 
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not  yet  officially  reported,  Jsnit  the  following 
passage  from  the  opinion  of  the  court  by  Wil- 
liams, J. ,  expresses  views  upon  this  question 
which  are  applicable  to  the  case  at  bar:  '*This 
Company  whose  character  we  are  coosiderlng 
sells  the  electricity  it  makes,  or  'brings  into 
being/  as  a  commodity.  It  provides  the  lamps 
or  appliances  for  the  use  of  its  customers  by 
means  of  which  the  light  is  produced.  It  sells 
them  th^lectricity,  measures  it  as  it  is  deliv- 
ered, ana  is  paid  according  to  the  quantitv 
furoished.  Whatever  electricity  may  be,  it 
seems  absolutely  within  the  power  and  under 
the  control  of  the  company  that  brings  it  into 
being.  It  is  compelled,  by  the  process  em- 
ployed, to  come  into  being.  It  is  secured, 
stored,  poured  out,  or  liberated  at  will.  Its 
manifestations  are  both  seen  and  felt.  It  moves 
with  incredible  velocity  and  power.  It  carries 
the  tones  and  inflections  of  the  human  voice  or 
moves  loaded  cars,  depending  on  the  volume 
of  the  current  and  the  manner  of  its  applica- 
tion. It  may  be  in  the  hands  of  a  physician,  a 
soothing,  remedial  agent,  and  in  the  hands  of 
the  law,  an  instrument  of  execution,  swifter 
and  surer  than  the  headsman's  axe.  It  maj|r 
be  too  early  to  show  just  what  it  is.  The  sci- 
entists, whose  views  the  learned  judge  adopted 
may  be  right  or  wrong.  We  have  no  need  to 
decide  that  question.  The  laws  tire  written 
ordinarily,  in  the  language  of  the  People,  and 
•  not  in  that  of  science;  and,  if  this  case  de- 
pended on  the  question  on  which  it  turned 
in  the  court  below,  we  should  be  led  by  the 
findings  of  fact  to  a  different  conclusion  from 
that  which  was  there  reached,  and  hold  that  this 
company  was  a  manufacturing  company."  The 
facts  that  are  before  us  in  this  case,  touching 
the  manner  of  generating  and  using  electricity 
are  the  same  in  substance  as  were  before  the 
Supreme  Court  of  Pennsylvania  in  the  case 
above  referred  to.  One  of  the  experts  whose 
testimony  was  submitted  to  the  comptroller 
by  the  relator  on  the  application  to  revise  and 
resettle  the  tax,  thus  described  the  process: 
"The  electrical  energy  which  is  manufactured 
and  sold  by  electric  lighting  corporations  orig- 
inally resides  in  and  is  extracted  from  the  coal 
which  is  burned,  or  more  correctly  speaking, 
from  the  heat  which  is  produced  by  the  com- 
bustion of  coal.  Electrical  energy  is  produced 
at  the  central  station.  It  may  be  stored  up  in 
cells  of  definite  capacity,  known  as  'accumula- 
tors.' It  may  be,  and  in  fact  is,  measured, 
and  sold  in  determinate  quantities  at  a  fixed 
price,  precisely  as  are  coal,  kerosene  oil  and 
gas.  It  may  'be  conveyed  to  the  premises  of 
the  consumer  upon  a  wagon,  boxed  up  in  an 
accumulator;  or  it  may  be  sent  through  a  wire 
just  as  gas  or  oil  may  be  transported  either  in 
a  close  tank  or  forced  through  a  pipe.  Hav- 
ing reached  the  premises  of  the  consumer,  it 
may  be  used  in  any  way  he  may  desire,  being 
like  illuminating  gas,  capable  of  being  trans- 
formed either  into  heat,  light  or  power,  at  the 
option  of  the  purchaser."  The  Legislature 
has  in  various  acts,  passed  since  the  Corpora- 
tion Tax  Law  was  enacted,  described  the  proc- 
ess of  general  electricity  as  a  manufacturing 
process,  and  recently,  in  a  revision  of  the  stat- 
utes providing  for  the  incorporation  of  such 
companies,  they  are  described  as  corporations 
for  "manufacturing   and  using  electricity." 
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Laws  1890,  chap.  666,  art.  6,  §  60;  Laws  1882,. 
chap.  78,  g  1;  Laws  1887,  chap.  716.  This  is 
also  true  with  respect  to  the  statutes  passed  for 
the  incorporation  and  regulation  of  such  com- 
panies in  England,  and  in  many  of  our  sister 
states.  45  &  46  Vict.  chap.  66;  Rev.  Stat. 
Ohio,  1890,  §  8085,  p.  288. 

We  think  that  until  the  Amendment  of  188& 
the  relator  was  exempt  from  payment  of 
taxes  to  the  State  under  the  exception  in  the 
statute  in  favor  of  "manufacturing  companies"' 
generally. 

T/te  judgment  of  t/te  General  Term  and  deter^ 
mtnation  of  the  comptroller  shotUd  be  reversed^ 
and  the  comptroller  directed  to  resettle  the  ac- 
count, and  to  credit  the  relator  in  its  account 
the  amount  of  the  tax  and  penalties  paid,  with 
interest  from  the  date  of  payment,  and  costs  in 
all  courts  to  the  relator. 

All  concur. 


Isaac  ROMAINE,  Receiver,   etc.,  for  Maria 
L.  Chauncey,  Appt,, 

Michael  CHAUNCEY  et  ai.,  EeepU, 
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Alimony  awarded  to  an  innocent  wife 

by  a  court  of  equity  as  incidental  to  a  decree  of 
divorce  in  her  favor  cannot  be  appropriated  by 
her  creditor  for  a  debt  ezistinff  prior  to  the  de- 
cree of  divorce. 

(January  20, 1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court,. 
First  Department,  reversing  a  Jud^ent  of  a 
special  term  for  New  York  County  in  his  favor 
in  a  proceeding  brought  by  him  as  receiver^ 
appointed  in  supplementary  proceedings  in  aid 
of  an  execution  against  Maria  L.  Chauncey,  to 
recover  |>o6session  of  alimony  which  had  been 
awarded  to  her  in  divorce  proceedings.  Af- 
fi/rmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Georg^e  V.  N.  Baldwin,  for  appel- 
lant: 

A  provision  made  in  a  judgment  for  divorce 
for  a  wife's  support  is  liable  to  be  reached  and 
seized  by  her  creditors. 

Stevenson  v.  Stewtieon,  84  Hun,  157;  2  Bish- 
op, Mar.  &  Div.  ed.  1891,  §  997. 

The  courts  of  this  State  can  exercise  no 
power  on  the  subject  of  divorce  except  what 
is  expressly  specified  in  the  statute. 

Pevgnet  v.  Phelps,  48  Barb.  566;  Qalusha  v. 
Galueha,  48  Hun,  1^\\  ErkenJbrach  y.Erken- 
hrach,  96  N.  Y.  456. 

If  the  powers  of  the  courts  are  so  strictly 
circumscribed,  where  does  the  general  term 
find  the  authority  to  say  that  the  provision 
made  for  the  wife  in  the  present  case  is  free 
from  the  claims  of  creditors? 

Authorities  holding  that  policies  of  life  in- 
surance in  favor  of  the  wife  are  non-assignable 
place  the  non-assignability  upon  the  provision 

NOTB.->On  the  particular  question  presented  by 
the  above  case  there  seem  to  be  no  authorltieB«  and 
no  opportunity  for  direct  annotation. 
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of  the  Laws  of  1840,  chap.  80,  as  amended  by 
the  Laws  of  1858,  1862,  1866. 

Eadie  v,  Slimmati,  26  Nl  T.  9,  82  Am.  Dec. 
896. 

It  is  essential  to  the  very  peculiar  and  sacred 
character  which  the  court  below  in  this  case 
desires  to  attach  to  alimony,  that  it  should  be 
in  its  entirety  a  provision  tor  the  support  and 
maintenance  only  of  the  wife,  and  it  is  vital 
to  the  theory  that  it  should  not  in  any  case  ex- 
tend beyond  that  limit;  but  we  find  that 
throughout  the  cases  in  this  8tate  it  is  recog- 
nized as  settled  that  the  provision  need  not  be 
so  circumscribed. 

Forrest  v.  Forrest,  8  Bosw.  640,  aflSrmed  25 
N.  Y.  501 :  Burr  v.  Bvrr,  10  Paige,  20,  4  L. 
ed.  870,  affirmed  7  Hill,  207;  Qalusha  v.  OcU- 
nsha,  48  Hun,  181. 

In  Indiana,  by  an  express  clause  of  the  stat- 
ute, it  is  provided  that  the  decree  for  alimony 
to  the  wife  shall  be  for  a  gross  sum  and  not 
for  annual  payments,  and  in  that  State  it  has 
been  held  that  the  sum  so  given  to  the  wife 
should  become  her  absolute  property  as  upon 
an  equitable  partition  between  the  parties;  and 
that  upon  the  provision  being  made  by  the 
court  a  debt  was  created  from  the  husband  to 
the  wife 

Miller  y.  Clark,  28  Ind.  370;  2  Bishop.  Mar. 
&  Div.  1061. 

Messrs,  Cowen,  Diekerson,  NicoU  ft 
Brown,  for  respondents: 

Alimony  is  a  provision  or  allowance  for  the 
support  and  maintenance  of  the  wife;  it  is  re- 
quired for  this  purpose  alone. 

Code  Civ.  Proc.  §  1759,  subsec.  2. 

It  is  no  more  than  the  judicial  declaration 
and  enforcement  of  the  obligation  assumed  by 
the  husband  at  marriage,  which  by  reason  of 
the  subsequent  dissolution  of  the  marriage  con- 
tract, and  the  living  apart  of  the  parties,  must 
be  thus  defined  ana  secured  to  the  wife. 

2  Bishop,  Mar.  &  Div.  6th  ed.  g§  368,  374. 

Alimony  is  the  maintenance  or  support 
which  a  husband  is  bound  to  give  his  wife  up- 
on a  separation  from  her. 

Burr  V.  Burr,  7  Hill,  207. 

Alimony  is  a  maintenance  afforded  to  the 
wife  where  the  husband  refuses  to  give  it,  or 
where  from  his  improper  conduct  he  compels 
her  to  separate  from  him. 

WoUlingsford  v.  WaUingtford,  6  Harr.  &  J. 
485.     See  Keerl  v.  Keerl,  84  Md.  21. 

The  claim  of  the  wife  for  alimony  is  not  in 
the  nature  of  a  debt. 

Daniels  v.  Lindley,  44  Iowa,  567. 

It  is  an  allowance  for  the  nourishment  of 
the  wife,  variable  and  revocable. 

Ouent/ier  v.  Jacobs,  44  Wis.  354. 

The  object  of  the  allowance  is  support 
merely,  having  no  reference  whatever  to  a  dis- 
tribution of  the  property  of  the  husband. 

Grain  v.  Cavana,  62  Barb.  109.  See  also 
Clark  V.  Cla/rk,  6  Watts  «&  S.  85;  Pain  v.  Pain, 
80  N.  C.  322;  Memie  v.  Anderson,  65  Ind.  289. 

The  appropriation  of  the  alimony  to  the  sat- 
isfaction of  the  wife's  debts  contracted  before 
the  divorce  is  not  an  application  of  it  to  her 
support. 

What  is  paid  to  her  creditors  is  not  used  for 
her  support. 

Slattery  v.  Wason,  7  L.  R.  A.  393, 151  Mass. 
266. 

14  L.  R.  A. 


The  language  Y>f  section  1769  of  the  Code 
of  Civil  Frooedure,  relating  to  temporary 
alimony,  is  identical  with  that  of  section  1759, 
relating  to  permanent  alimony,  so  far  as  re- 
lates to  the  purpose  of  the  allowance.  But  it 
would  be  a  startling  proposition  that  these 
payments  pending  the  suit  could  be  appropri- 
ated by  a  third  person  to  any  other  end  than 
that  of  the  wife's  support. 

See  Jordan  v.  Wesierman,  62  Mich.%^70. 

Ko  specific  statutory  exemption  is  necessarv 
to  preserve  the  fund  from  the  attacks  of  cred- 
itors. 

Strong  support  to  the  doctrine  we  contend 
for  is  afforded  by  the  cases  laying  down  the 
rule  which  forbids  the  assignment  of  policies 
of  life  insurance  in  favor  of  the  wife. 

Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
395;  Barry  y.  Equitable  X.  Assur,  Soc,  59  N. 
Y.  587;  Barry  Y.Brune,  71  N.  Y.  261;  Brick 
V.  Campbell,  10  L.  R.  A.  259,  122  N.  Y.  337; 
Bliss  V.  Lawrence,  58  N.  Y.  442,  17  Am.  Rep. 
273;  BoMnery  Nat,  Bank  v.  Wilson,  9  L.  R.  A. 
706,  122  N.  Y.  478,  19  Am.  St.  Rep.  507.  See 
Pope  V.  EUiott,  8  B.  Mon.  56. 

Sums  contributed  by  friends  for  the  support 
and  maintenance  of  an  insolvent  and  his  family 
are  not  liable  to  the  claims  of  his  creditors. 

Holdship  V.  Patterson,  7  Watts,  547. 

A  womati  cannot  assign  a  portion  of  her 
temporary  alimony  to  her  solicitor  as  com- 
pensation for  his  services,  as  this  would  be  a   * 
misappropriation  of  a  fund  allowed  for  a  spe- 
cial purpose. 

Jordan  v.  Westerman,  62  Mich.  170;  Hackley 
V.  Muskegon  Circuit  Judge,  58  Mich.  464. 

It  is  no  violation  of  the  policy  of  the  law  to 
hold  that  alimony  cannot  be  subjected  to  the 
payment  of  prior  debts. 

Nidiols  V.  EaUm,  91  U.  S.  716,  23  L.  ed.  254. 

Finch,  c7.,  delivered  the  opinion  of  the 
court: 

This  case  presents  an  interesting  question 
which  we  are  called  upon  for  the  first  time  to 
decide.  There  are  no  direct  and  conclusive 
precedents  to  be  followed,  no  explicit  and  spe- 
cific statutes  coming  with  an  appropriate  di- 
rection, but  only  a  broad  general  rule  on  the 
one  side,  and  a  just  and  strong  necessity 
for  an  exception  to  it  on  the  other.  The 
question  is  whether  alimony  awarded  to  an  in- 
nocent wife  by  a  court  of  equity  as  incidental 
to  a  decree  of  divorce  in  her  favor  can  be  ap- 
propriated  by  her  creditor  to  the  discharge  of 
a  debt  contracted  by  her  and  actually  subsist- 
ing prior  to  the  date  of  the  decree.  The  ques- 
tion was  different  in  Stevenson  v.  Stevenson,  34 
Hun,  157,  cited  as  a  pertinent  authority;  for 
in  that  case  the  decree  of  divorce  was  granted 
in  1855,  and  the  creditor's  judgments  obtained 
in  1880.  A  debt  contracted  by  the  wife  after 
the  decree,  presumably  for  her  support,  and 
with  natural  reliance  upon  the  alimony  by  the 
creditor  as  the  means  oi  payment,  stands  upon 
a  very  different  footing  from  a  debt  of  the 
wife  contracted  prior  to  or  during  the  marriage, 
and  before  its  judicial  dissolution.  In  the  lat- 
ter  case  two  new  elements  enter  into  the  ques- 
tion,—one  the  imposition  of  an  unfounded 
duty  on  the  husband;  and  the  other,  a  perver> 
sion  of  the  decree  from  its  definite  and  intend- 
ed purpose,  and  from  that  authorized  by  the 
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law.  Alimony,  as  we  all  anderstand,  is  an  al- 
lowance for  support  and  maintenance,  having 
no  other  purpose  and  provided  for  no  other 
object.  Like  the  alimentum  of  the  civil  law, 
from  which  the  word  was  evidently  derived, 
it  respects  a  provision  for  food,  clothing  and  a 
habitation,  or  the  necessary  support  of  the  wife 
nfter  the  marriage  bond  has  been  severed,  and 
since  what  is  thus  necessary  has  more  or  less  of 
relation  to  the  condition,  habit  of  life,  and 
-social  position  of  the  individual,  it  is  graded  in 
the  judgment  of  a  court  of  equity  somewhat 
by  regard  for  these  circumstances,  but  never 
loses  its  distinctive  character.  If  sometimes, 
as  the  appellant  claims,  regard  is  had  to  the 
brutal  and  inhuman  conduct  of  the  husband, 
{Burr  V.  Bun-,  10  Paige,  20,  4  L,  ed.  870,)  it 
.serves  only  to  make  the  court  less  considerate 
of  his  situation,  and  more  liberal  in  its  view  of 
the  necessities  of  the  wife.  Thus  the  prevail- 
ing rule  in  this  country  is  said  to  be  that  where 
the  wife  has  sufficient  means  to  support  herself 
in  the  rank  of  life  to  which  she  belongs,  no  ali- 
mony will  be  allowed,  (1  Am.  &  Eng.  £ncy- 
•clop.  Law,  486;)  and  where  the  parlies  are  liv- 
ing apart  under  an  agreement  of  separation, 
by  the  terms  of  which  the  husband  has  provid- 
•ed  adequate  means  of  support,  no  temporary 
alimony  will  be  given,  (ColliM  v.  Collins,  80 
N.  Y.  1;)  and,  whenawarded,itisnotsomuch 
in  the  nature  of  a  payment  of  a  debt  as  in  that 
-of  the  performance 'of  a  duty.  During  the 
marriage  the  husband  owes  to  the  wife  the 
'duty  of  support  and  maintenance,  although 
owing  her  no  debt  in  the  legal  sense  of  the 
word;  but,  under  the  modern  statutes,  he  does 
not  owe  to  her  the  duty  of  paying  her  debts 
^contracted  before  the  marriage  or  thereafter,  if 
they  are  solely  hers,  and  not  at  all  his.  The 
divorce,  with  its  incidental  allowance  of  ali- 
mony, simply  continues  his  duty  beyond  the 
•decree,  and  compels  him  to  perform  it,  but  does 
not  change  its  nature.  The  divorce  and  con- 
^sequent  separation  are  whollv  his  own  fault, 
■and  do  not  relieve  him  from  the  continued  per- 
formance of  the  marital  obligation  of  support. 
The  form  and  measure  of  'the  duty  are,  in- 
deed, changed;  but  its  substance  remains  un- 
<!hanged.  The  allowance  becomes  a  debt  onlv 
in  the  sense  that  the  general  duty  over  whi(£ 
the  husband  had  a  discretionary  control  has 
been  changed  into  a  specific  duty,  over  which, 
not  he,  but  the  court,  presides.  The  authori- 
ties, therefore,  cited  to  the  effect  that  alimony 
is  not  strictly  a  debt  due  to  the  wife,  but  rather 
A  general  duty  of  support  made  specific  and 
measured  by  the  court,  seem  to  me  to  be  well 
founded.  WaUingtford  v.  WaUingtford,  6 
Harr.  &  J.  485;  Daniels  v.  Lindley,  44  Iowa, 
667;  Burr  v.  Burr,  7  Hill,  207;  Guenther  v. 
Jacobs,  44  Wis.  354;  Grainy.  Cava na,e2 Barb. 
109;  Jordan  v.  Westerman,  62  Mich.  170. 

And  so  it  follows  that  as,  during  the  mar- 
riage, the  husband,  while  bound  to  support 
the  wife,  was  not  bound  to  pay  her  pre- exist- 
ing or  separate  debts;  so,  after  the  divorce,  he 
must  continue  the  support,  but  is  not  required 
to  pay  out  of  his  means  furnished  for  that  pur- 
pose the  wife's  antecedent  debt.  The  decree 
•cannot  logically  work  the  miracle  of  trans- 
forming the  duty  which  he  does  owe  into  one 
which  he  does  not  and  never  did  owe;  and  yet 
that  result  is  inevitable  if  the  antecedent  cred- 
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itor  is  at  liberty  to  swoop  down  upon  the  pro- 
vision, and  carry  it  away  for  his  own  use. 

That  result  accomplishes  Unothcr  thing.  It 
perverts  and  nullifies  the  decree  of  the  court, 
and  leaves  the  judgment  speciflcially  made  for 
one  purpose  to  operate  wholly  for  another, 
and  so  obstruct  and  destroy  the  humane  intent 
of  the  law.  There  is  no  doubt,  of  course,  that 
the  wife's  right  to  alimony  comes  from  the 
statute,  and  not  from  the  common  law.  If 
that  proposition  needed  the  aid  of  a  full  and 
historical  argument  in  its  support,  such  has  al- 
ready been  tumlshed  by  this  court.  Erken- 
braeh  v.  Erkenbrach,  96  N.  Y.  456.  We  must 
look,  then,  to  the  provisions  of  the  Code  of 
Civil  Procedure,  which  has  recast  and  repro- 
duced the  terms  of  the  previous  statutes,  to  see 
when  and  for  what  purpose  alimony  may  be 
allowed.  Section  1769  regulates  the  temporary 
alimony  which  may  be  awarded  pendente  lite. 
The  terms  of  the  provision  are  that  in  an  ac- 
tion for  an  absolute  divorce  or  for  a  separataoo 
the  court  may,  in  its  discretion,  make  orders 
requiring  the  husband  to  pav  any  sum  or  sums 
of  money  necessary  to  enable  the  wife  to  de- 
fend the  action,  or  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of 
the  marriage,  or  for  the  support  of  the  wife, 
having  regard  to  the  circumstances  of  the  re- 
spective parties.  It  seems  to  me  impossible  to 
misunderstand  the  force  or  meaning  of  that 
provision.  Its  palpable  purpose  is  to  enable 
the  wife  to  prosecute  her  suit,  and  save  her 
from  starvation  or  beggary  during  the  process. 
Is  it  conceivable  that  the  court  making  such 
order  is  bound  to  stand  silent  and  submissive 
while  the  whole  scope  and  purpose  of  its  pro- 
vision is  perverted  and  nullified?  If  that  be 
so,  the  law  of  divorce  has  no  help  or  remedy 
for  the  injured  wife  who  happens  to  be  in  debt. 
She  cannot  hire  counsel  or  feed  herself  and  her 
children  pending  the  litigation,  because  her 
pre-existing  creditor  seizes  the  humane  provis- 
ion at  the  moment  it  is  made.  The  court 
might  as  well  not  make  it  at  all,  and  simply 
say  there  is  no  divorce  or  defense  for  an  in- 
debted wife.  Undoubtedly,  in  such  a  known 
state  of  the  law,  the  court  would  find  some 
way  of  making  its  order  effective,  as,  perhaps, 
by  interposing  a  trustee  in  behalf  of  the  wife; 
but  no  one  has  ever  vet  supposed  that  such  a 
safeguard  was  needea.  And  why  should  it  be? 
The  antecedent  creditor  has  no  equity  against 
the  fund.  The  husband  is  not  bound  to  fur- 
nish it  for  such  creditor's  benefit,  nor  the  wife 
to  accept  it  under  a  rule  which  gives  her  a  stone 
when  she  asks  for  bread.  And  of  such  char- 
acter has  the  allowf(nce  of  temporary  alimony 
been  considered  that  an  assignment  of  it  by 
the  wife  to  her  solicitor  as  compensation  for 
his  services  has  been  disregarded  and  set  aside 
as  being  a  misappropriation  of  a  fund  awarded 
for  a  special  purpose.  Jordan  v.  Westerman, 
supra.  Similar  considerations  pertain  to  sec- 
tion  1759  of  the  Code,  which  regulates  perma- 
nent alimony.  The  second  subdivision  is  this: 
"The  court  may,  in  the  final  judgment  dis- 
solving the  marriage,  require  the  defendant  to 
provide  suitably  for  the  education  and  main- 
tenance of  the  children  of  the  marriage,  and 
for  the  support  of  the  plaintiff,  as  justice  re- 
quires, having  regard  to  the  circumstances  of 
the  respective  parties."    Thus  the  court  may 
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require  tbe  husband  to  provide  for  the  support 
-of  the  wife,  bat  may  not  require  him  to  furnish 
a  fund  for  tbe  payment  of  her  debu?.    He  never 
stood  under  that  obligation,  and  the  decree  of 
divorce  cannot  impose  it.    He  has  a  ri^ht  to 
insist  that  his  allowance  shall  not  be  diverted 
to  a  use  for  which  he  did  not  in  fact  supply  it, 
and  was  under  no  obligation  to  supply  it,  and 
to  resist,  as  he  stands  here  resisting,  a  claim 
upon  it  which,  as  against  him,  is  wholly  un- 
authorized, and  a  complete  perversion  both  of 
the  decree  and  of  his  duty.    The  plain tiif,  in 
his  .character  of  receiver  for  the   judgment 
•creditor,  comes  into  a  court  of  equity  in  pur- 
suit .of  equitable  relief, — into  the  same  court 
which  devoted  the  fund  to  the  support  of  the 
vrife,  and  should  decently  respect  its  own  auth- 
ority,— and  asks  the  aid  of  that  tribunal  to 
practically  nullify  its  decree;  tp  abandon  its 
humane  purpose;  to  join  in  an  indirect  robbery 
of  the  husband;  to  pervert  his  allowance  to  an 
•end  which  he  never  sanctioned,  and  was  not 
bound  to  sanction;  and  to  disregard  the  pub- 
lic policy  which  seeks  to  protect  wife  and  child- 
ren from  the  pauper's  necessitv  and  fate;  and 
he  asks  this  without  pretense  of  special  equity 
against  the  fund,  and  solely  on  the  basis  of  a 
hard  legal  right.    1  have  only  to  say  that  I 
think  equity  ought  not  to  give  him  that  aid, 
but  that,  having  both  the  power  and  tbe  op- 
portunity to  prevent  the  perversion  of  its  pur- 
pose, aod  to  make  effective  and  protect  its  own 
decree,  it  should  avail  itself  of  thatopportun 
ity  and  exercise  that  power  by  the  simple  proc- 
^ess  of   refusing  its  assistance.    Under  some 
•circumstances  tbe  court  might  be  troubled  to 
compel  respect  for  its  purpose,  and  prevent  a 
perversion  of  its  order,  but  there  is  no  such 
difficulty  where  the  wrong  cannot  be  done  ex- 
cept by  the  consent  and  with  the  active  parti- 
cipation of  the  court.     We  have  a  right  to  re- 
fuse   our   assistance,  not  merely  because  the 
equities  are  balanced,  but  because  those  of  the 
defendant  are  superior,  and  ought  to  prevail. 
I  can  see  tbe  possibility  and  realize  the  plaus- 
ible force  of  one  criticism  upon  this  view  of  the 
subject;  and  that  is  that  there  is  a  legal  judg- 
ment which  cannot  be  satisfied  by  execution, 
and  the  creditor  has  a  right  to  pursue  in  equity 
the  debtor's  equitable  assets,  and  the  court  has 
no  right,  upon  some  sentimental  view  of  the 
subject,    to  withhold  its  aid.    Exactly.     All 
that  is  true.    But  it  assumes  the  precise  point 
of  the  dispute,  that  the  wife's  alimony  is  an 
■equitable  asset  liable  generally  as  property  to 
tbe  payment  of  her  debts.     It  is  property  in 
one  sense,  but  not  in  the  broad,  general  sense 
of  the  term.    It  is  a  specific  fund  provided  for 
a  specific  purpose,  with  restraint  and  limita- 
tion written  all  over  its  face  by  the  very  law 
and  decree   which  brought  it  into  existence. 
And  here  I  think  we  may  wisely  avail  our- 
selves of  one  of  the  analogies  which  the  gen- 
eral term  opinion  has  furnished  for  our  use. 
Policies  of  life  insurance  in  favor  of  the  wife 
on  the  life  of  the  husband  we  have  persistent- 
ly held  to  be  non -assignable.    Eadie  v.  8lim- 
mon,  26  N.  Y.  9,  82  Am.  Dec.  395.     We  de- 
termined   that  their  peculiar  character  and 
purpose  necessarily  took  from  them  the  chief 
and  most  important  characteristic  of  property 
in  eeneral.    As  I  read  the  later  case  of  Baron 
V.  Brummer,  100  N.  Y.  872,  1  Cent.  Rep.  708, 
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we  distinctly  held  "that  such  policies  should  not 
be  subjected  to  the  lien  of  creditors  either  of 
husband  or  wife, — as  to  the  fbrmer,  by  the  ex- 
press words  of  the  statute;  and  as  to  the  latter, 
by  the  determination  of  the  courts.  *'    We  took 
from  them  the   transferable  characteristic  of 
property,as  such  and  tied  them  closely  to  their 
lawful  obiect  and  purpose.  The  argument  made 
now  would  convict  us  of  error  then.     Alimony 
allowed  by  an  order  is  in  one  sense  a  debt  due 
and  to  become  due  to  the  wife  and  her  property. 
In  the  same  sense  a  life  policy  is  a  debt  to  be- 
come due  or  due,  as  to  its  dividends,  and  is 
property  in  the  hands  of  the  assured.    The 
whole  force  of  the  argument  lies  in  steadily 
ignoring  the  quality  and  character  of  the  prop- 
erty, and  treating  it  as  ordinary  and  general 
assets.    The  appellant's  criticism  upon  this  an- 
alof^  is  that  the  doctrine  as  to  life  insurance 
policies  was  dictated  by  the  Act  of  1840,  and 
rested  specially  upon  the  provisions  of  that 
Act.    So  much  is  undoubtedly  true,  but  does 
not  at  all  disturb  the  analogy;  for  in  the  present 
case  the  similar  construction  is  dictated  by  the 
statutes  of  divorce,  and  is  derived  from  the 
character  of  their  provisions.     In  both  cases  a 
thing  which  might  have  had  the  general  and 
ordinary  characteristics  of  property  transfer- 
able by  sale,  and  liable  to  creditors,  is  taken 
out  of  that  broad  category  by  the  terms  of  the 
statutes,  whose  obvious  purpose  and  aim  re- 
quire a  restriction  and  limitation    to  which 
property  in  general  is  not  subjected.    This 
class  of  cases  indicates  that  the  question  is  not 
one  of  exemptions,  but  of  the  right  of  creditors 
to  a  particular  fund,  which  fund,  created  by 
equity,  should  have  the  protection  of  equity. 
It  does  not,  therefore,  answer  the  view  we  have 
taken  of  the  duty  of  the  court  in  this  case,  to 
appeal  to  the  general  law  of  propertv,  and 
the  general  duty  of  the  court  in  respect  thereto. 
The  question  concerns  a  species  of  property  of 
a  peculiar  and  specific  character,  created  and 
existing  for  one  purpose  only,  and  whose  ex- 
press limitations  take  it  out  of  the  general  rule. 
The  doctrine  which  I  have  here  invoked, 
that  a  court  of  ec^uity,  when  applied  to  for  its 
active  assistance  in  the  enforcement  of  a  claim 
founded  upon  a  bare  legal  right,  will  refuse  its 
aid,  where  granting  it  would  work  injustice, 
or  impose  conditions  calculated  to  mitigate  or 
remove  the  injustice,  has  been  repeatedly  as- 
serted under  the  old  law,  which  permitted  the 
husband  to  reduce  to  his  possession,  and  be- 
come the  owner  of  the  wife's  personal  prop- 
erty.    In  such  cases  equity,  not  denying  the 
legal  right,  has  yet  invariably  limited  and  qual- 
ified it  oy  recognizing  and  protecting  the  wife's 
equity,  not  only    against    the  husband,  but 
against    his    assignee  or  judgment  creditor. 
In  Smith  v.  Kane,  2  Paige,  803,  2  L.  ed.  918, 
the  chancellor  did  not  hesitate,  where  the  wife's 
property  was  less  than  was  needed  for  her  sup- 
port, to  refuse  relief  entirely  and  dissolve  the 
injunction.     This  class  of' cases  is  pertinent 
only  upon  the  right  of  the  court  to  withhold 
its  aid  where  the  legal  claim,  however  valid,  is 
wielded  to  effect  a  wrong.    The  equity  of  the 
husband  in  the  present  case  to  prevent  a  per- 
version of  his  allowance  to  an  unlawful  pur- 
pose is  entirely  clear.     That  of  the  wife  to  re- 
ceive it  under  the  decree  for  the  specific  pur- 
pose which  led  to  its  award,  I  think,  also. 
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should  prevail  over  the  creditor's  claim.  Dur- 
ing the  marriage,  he  had  no  right,  lesal  or 
equitable,  against  her  support  furnished  by  the 
husband;  and  after  its  dissolution,  without  her 
fault,  she  ought  not  to  be  put  in  a  worse  con- 
dition. When  to  these  equities  are  added  the 
duty  of  the  court  to  control  and  make  effectual 
its  own  decree,  and  the  public  policy  in  which 


its  provision  is  founded,  it  seems  to  me  that  no- 
doubt  is  left  as  to  the  right  of  the  court  to  dis- 
miss the  creditor,  and  refuse  him  the  relief  he- 
asks. 

The  judgment  of  the  General  Term  should  be 
affirmed,  with  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


€korge  C.  CLARK,  Exr.,  etc,  of  Jefferson 
Helm,  Deceased,  et  al.,  Appts., 

V. 

Nannie  HELM  et  al. 


{. 


.In<L. 
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Interest  on  the  sharee  of  other  distribu- 
tees ftvm  the  time  of  testator's  death 
shonld  be  allowed  before  pasincr  anything 
more  to  one  who  has  reoelved  a  larger  advanoe- 
ment  than  they  have  during  testator's  life, 
where  hJs  will  requires  an  equalization  of  the 
shares  of  the  distributees. 

(January  6, 1808. 

Note.— interest  on  advancements  or  to  equalize  ad- 
vancements. 

An  advancement  as  suoh  never  draws  interest. 
Black  V.  Whltall,  9  N.  J.  Eq.  678, 60  Am.  Deo.  483; 
Nelson  v.Wyan,  21  Mo.  847;  Osgood  v.  Breed,17  Mass. 
866;  Towles  v.  Roundtree,  10  Fla.  299;  Kyle  v.Conrad, 
26  W.  Va.  760:  Beokwith  v.  Butier,  1  Wash.  (Va.)  226; 
Yundt's  App.  18  Pa.  676,  68  Am.  Dec.  496;)Harrls  v. 
Alien,  18  Oa.  177. 

Interest  on  advancements,  or  increase  of  slaves 
given  as  an  advancement,  need  not  be  brought 
into  hotch-pot  with  the  advancement.  Jackson  v. 
Jackson,  28  Kiss.  674, 64  Am.  Dec.  114. 

But  by  will  a  testator  may  provide  for  interest  on 
advancements.  Patterson^s  App.  128  Pa.  269;  Stew- 
art V.  Stewart,  L.  R.  16  Ch.  Div.  688. 

Interest  is  not  chargeable  on  advancements  be^ 
fore  testator^B  death  without  a  clear  expression  of 
his  intention  that  they  shall  bear  interest.  Porter^s 
App.  94  Pa.  882;  fiiiUer's  App.  81  Pa.  887. 

This  rule  applies  to  a  debt  to  the  testator  from 
his  child  which  he  has  turned  into  an  advancement 
by  his  wUL  It  is  then  fx>  be  valued  as  of  the  date 
on  which  the  child  received  the  money.  Porter^s 
App.  supra. 

Also  to  a  son-in-law*8  debt,  which  is  turned  by 
will  into  an  advancement  to  testator^s  daughter. 
PatterBon*8  App.  supra. 

The  intent  of  the  testator  as  shown  by  the  lan- 
guage of  his  will  is  to  govern  in  determining 
whether  debts  are  to  be  regarded  as  turned  into 
advancements  which  will  not  bear  interest.  Tay- 
lor V.  Taylor,  146  Mass.  289;  Cummings  v.  Bramhall, 
120  Mass.  662;  Manning  v.  Thurston,  69  Md.  218. 

An  advancement  recorded  in  testator *8  book  of 
accounts  with  a  statement  that  it  ''is  to  carry  in- 
terest from  the  day  it  was  got"  was  held  charge- 
able with  interest  from  that  date  under  a  will  which 
directed  the  book  accounts  against  his  children  to 
be  charged  to  them.  Fickes  v.  Wireman,  2  Watts, 
314. 

Under  a  will  directing  that  advancements  to  sons 
shall  not  draw  interest  ^'except  on  what  shall  ex- 
ceed or  be  over  the  sum  of  $20,000,"  interest  is 
chargeable!on  the  excess  of  any  advancement  over 
that  sum.   Treadwell  v.  Cordis,  6  Gray,  841. 

UL.R.  A. 


APPEAL  by  defendants  from  a  judgment  or 
the  Circuit  Court  for  Rush  Counter  direct- 
ing the  payment  of  interest  upon  certain  sums- 
awarded  defendants  for  the  equalization  of 
advancements  from  the  estate  of  Jefferson 
Helm,  deceased,  before  the  pavment  of  further 
sums  to  the  distributees.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  J.  Henley  and  Lot  D.. 
Guflliit  for  appellants: 

In  order  for  appellees  to  have  claimed  inter- 
est on  these  differences  in  advancements,  evei^ 
after  one  year,  their  complaint  should  have  al- 
le^  some  wrongful  act  on  the  part  of  the  ad- 
nunistrator  or  executor  in  not  settling  said 
estate  at  the  proper  time  and  paying  into  court 

Under  a  will  providing  that  the  amount  of  ali 
debts  due  from  testator's  sons  shall  be  deducted 
from  their  shares  without  anything  more  to  indi- 
cate a  change  in  the  character  of  the  debts  which  are 
interest  bearing,  interest  will  be  reckoned  thereon. 
Cummings  v.  Bnimhall,  120  Mass.  662. 

But  a  will  directing  the  deduction  from  certain 
shares  of  all  claims  and  demands  against  the  donees^ 
BO  that  all  advanced  for  them  shall  be  considered 
as  part  of  testator's  estate,  and  as  a  part  of  the  leg- 
acies and  devises,  turns  the  debts  into  advance^ 
ments,  and  interest  will  not  run  upon  them.  Hall 
V.  Davis,  8  Pick.  460. 

Interest  is  not  chargeable  on  a  debt  to  the  testa- 
tor's estate  for  money  paid  by  him  or  his  execa- 
tors,  which  the  will  directs  to  be  deducted  from  a 
portion  given  thereby.  Moale  v.  Cutting,  69  Md» 
611;  Manning  v.  Thurston,  Id.  21& 

A  will  forgiving  **all  advancements,  loans  of 
money  and  debts"  ^'except  the  capital"  in  the- 
hands  of  a  certain  son  whom  testator  has  aided  in 
business,  requires  only  the  principal  to  be  charged 
against  him.    Hutchinson's  App.  47  Pa.  84. 

A  will  directing  the  deduction  of  advancements 
from  a  daughter's  share,  and  also  that  any  indebt- 
edness due  from  her  to  her  brothers  or  sisters  shall 
be  deducted  and  paid  over  to  them,  does  not  allow 
a  charge  of  interest  on  such  advancements.  Poole 
V.  Poole,  L.  R.  7  Ch.  App.  17. 

Under  a  will  directing  that  unless  a  son  should 
pay  a  certain  loan  of  $2,000  which  testator  had  bor- 
rowed for  him,  together  with  a  certain  note  for 
$400  with  lawful  interest,  the  same  should  be  taken 
in  full  of  all  legacies  and  bequests  to  the  amount 
of  $2,500,  interest  is  not  chargeable  against  him  on 
either  of  the  sums  mentioned,  but  he  is  to  be 
charged  with  $2,600  only.  Wilklns  v.  WiUdns,  4a 
N.  J.Eq.506. 

In  case  of  legacies  under  a  will  directing  the  de- 
duction of  any  indebtedness  that  might  be  due  to- 
testator  from  the  legatees  with  the  discbarge  and 
release  of  any  balance  of  such  indebtedness,  no  in- 
terest runs  thereon  until  after  testator's  death  aa 
such  debts  are  made  substantially'  advancements 
by  the  will.  Taylor  v.  Taylor,  6  New  Bng.Bep.  t^ 
145  Mass.  288. 
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the  surplus,  so  that  the  advancemeDtsooaldbe 
•equalized. 

Legacies  begin  to  bear  interest  after  one  year 
from  the  death  of  the  testator. 

C(ue  V.  Gcue,  51  Ind.  277. 

A  very  few  cases,  notably  Kyle  v.  Conrad, 
-25  W.  Va.  760,  and  Roberson  v.  l^ail,  85  Tenn. 
124,  decide  that  interest  should  be  charged  on 
-advancements  from  the  date  of  the  death  of 
the  parent.  But  they  do  not  decide  that  in- 
terest should  be  charged  aeainst  one  heir  and 
the  benefit  of  it  given  to  another  heir  who  has 
«]so  been  advanced,  and  no  interest  charged 
him,  as  the  lower  court  has  done  in  this  cause. 

On  the  other  hand,  recent  cases  of  other 
•states  decide  that  interest  on  advancements 
<»nnot  be  charged  before  final  distribution. 

Davies  v.  Bughes,  86  Va.  909;  Patterson's 
App.  128  Pa.  269;  Tvndfs  App.  18  Pa.  576, 
^Am.  Dec.  496;  Jackson  v.  Jackson,  28  Miss. 
<J74,  64  Am.  Dec.  114;  Black  v.  WhitaU,  9  N. 
J.  Eq.  672,  69  Am.  Dec.  428. 

The  death  of  an  ancestor  evens  any  ine- 
<)Uality  in  the  advancements  to  the  heirs,  and 
the  law  presumes  this  inequality  to  have  been 
settled,  and  the  court  must  presume  the  same, 
as  soon  as  the  moneys  of  the  estate  have  been 
■collected  sufficient  for  this  purpose  by  the  ad- 
ministrator or  executor. 


Bemis  v.  Steams,  16  Mass.  200. 

Where  it  appears  to  have  been  the  intention 
of  the  testator  to  equalize  the  distribution  of 
his  estate  bv  takin^r  into  consideration  advance- 
ments made  hj  him  in  his  lifetime,  and  he 
fixes  in  his  will  the  amount  of  an  advance- 
ment or  the  value  of  specific  advancements, 
such  value  is  conclusive  in  the  distribution. 

See  Nelson  v.  Nelson,  7  B.  Mon.  672. 

And  the  amounts  as  stated  in  the  will  must 
be  taken  as  the  basis  of  distribution. 

See  EicfieU>erger*s  App,  185  Pa.  160. 

When  a  debtor  is  prevented  by  law  from  the 
payment  of  a  debt,  he  is  not  chargeable  with 
interest 

The  very  nature  of  an  advancement  pre- 
cludes it  from  bearing  interest  or  from  being 
a  debt 

An  obligation  to  pay  interest  is  created  only 
when  the  debtor  is  put  in  default  for  the  pay- 
ment of  the  principal. 

BeardsUe  v.  Horton,  8  Mich.  560;  Hubbard 
V.  Gharlestown  B.  R.  Co.  11  Met  124;  Gay 
V.  Gardiner,  54  Me.  477. 

Messrs.  Ben.  L.  Smith  and  Claude  Cam- 
bern,  for  appellees: 

It  is  the  general  rule  of  law  in  the  distribu- 
tion of  estates  that  advancements  shall  not  bear 
interest,  uor  is  increase  to  be  charged  to  the 


Receipts  showinff  that  certain  amounts  credited 
on  the  purchase  [price  of  land  ^conveyed  to  testa- 
tor's married  daughters  or  their  husbands  are  to 
he  accounted  for  as  advancements  with  interest 
from  a  certain  date  do  not  justify  a  charge  of  in- 
terest before  testator's  death:  the  advancement  Is 
to  be  charged,  not  upon  the  theory  of  a  contract 
which  the  married  women  were  incompetent  to 
make,  but  of  a  gift  with  the  intention  that  It 
should  be  taken  as  an  advancement  Rob^rson  v. 
Nalt  86  Tenn.  124. 

Although  notes  bearing  interest  are  turned  into 
■an  advancement  by  wlU,  the  interest  is  not  to  be 
•computed  before  testator's  death.  iCrebs  v.  Krebs* 
9&  Ala.  206;  Qreen  v.  Howell,  6  Watts  &  8. 208. 

l%us  a  direction  by  will  that  notes  against  testa- 
tor's children  be  taken  as  advancements  and  be 
^'valued  and  appraised  at  their  full  amounts"  will 
not  warrant  the  addition  of  interest  to  the  face 
value,  although  the  notes  bear  Interest.  Porter's 
App.  94  Pa.  882. 

After  donor's  dea^. 

The  authorities  for  the'most  part  hold  that  ad- 
Tancements  bear  interest  from  the  date  of  donor's 
•death.  Moore  v.  Burrow,  89  Tenn.  101;  Steele  v. 
Prierson,  86  Tenn.  48Ch  Roberson  v.  NadI,  Id.  124: 
Knight  V.  Oliver,  12  Qratt.  33;  Kyle  v.  Ck>nrad,  26 
W.  Va.  780. 

If  in  some  cases  the  rule  that  advancements  bear 
interest  from  testator's  death  would  not  reach 
equality  it  can  be  applied  so  as  to  produce  that 
result.   Johnson  v.  Patterson,  13  Lea,  667. 

A  Pennsylvania  case  holds  that  interest  is  rightly- 
•chargeable  on  advancements  from  the  time  of  filing 
an  executor's  account  up  to  the  time  of  final  dis- 
tribution.   Ford's  Estate,  11  Phila.  97. 

This  rule  was  modified  in  a  Virginia  case  by 
making  advancements  chargeable  with  interest 
from  the  death  of  a  life  tenant,  which  was  made 
by  the  will  the  time  when  those  who  had  received 
a  part  of  the  estate  should  '^account  for  it  upon  a 
division."    Gabells  v.  Puryear,  27  Oratt.  903. 

And  in  a  later  case,  where  suits  for  large  and  un- 
certain amounts  made  distribution  Improper  until 
a  certain  date.  It  was  held  under  a  will  providing 
for  equality  of  shares  after  debts,  devises,  etc., 
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were  paid  that  Interest  should  not  be  computed 
on  the  advancements  until  that  date.  Barrett  v. 
Moiriss,  83  Gratt.  27a 

The  court  said  in  this  case  that  If  one  who  had 
received  an  advancement  would  be  liable  at  all  for 
Interest  It  could  only  be  from  the  time  the  estate 
was  ready  for  a  final  distribution. 

And  In  a  recent*  Virginia  case  it  is  laid  down  as 
a  well-settled  rule  that  Interest  should  not  be 
charged  upon  an  advancement  until  final  distribu- 
tion.   Davies  v.  Hughes,  88  Va.  909. 

Unless  the  court  means  by  this  the  time  when 
final  distribution  ought  to  be  made  this  would  make 
the  present  rule  in  Virginia  an  exception  to  that 
held  by  most  courts,  and  which  was  followed  in 
that  State  in  Knight  v.  Oliver,  supra. 

The  principle  is  that  the  distributees  to  whom 
advancements  have  been  made  are  regarded  as 
having  received  the  amounts  thereof  at  testator's 
death,  and  therefore  should  be  charged  interest 
thereon  from  that  time  until  distribution.  Mo- 
Dougald  V.  King,  1  Bail.  Eq.  164. 

But  under  a  will  directing  distribution  when  a 
son  reaches  eighteen  years  of  age,  and  In  the  mean- 
time  the  use  of  the  property  was  given  to  such  of 
the  family  as  should  remain  with  testator's  wife, 
such  use  off-sets  the  use  of  advancements  made  in 
testator's  lifetime,  and  they  should  bear  no  Inter- 
est until  the  date  of  distribution.    IMd, 

Adding  Interest  on  an  advancement  was  uphold 
where  by  the  mode  of  computation  it  amounted  to 
the  same  thing  as  introducing  the  advancement 
without  interest  at  the  date  when  distribution 
ought  to  have  been  made.  Yundt's  App.  13  Pa. 
676,  63  Am.  Dec.  496. 

Interest  is  not  to  be  charged  In  distributing  the 
estate  on  the  excess  of  the  value  of  some  devises 
over  others,  although  the  will  directs  that  each 
devisee  shall  receive  an  equal  portion.  Nelson  v. 
Wyan,  21  Mo.  347. 

The  equality  of  portions  under  a  will  directing 
portions  including  advancements  to  be  equalized 
out  of  testator's  estate,  is  to  be  made  first  from  the 
principal  alone  and  then  the  Interest  or  increase 
of  each  portion  follows  the  principal  thereof. 
Barclay  v.  Hendrick,  3  Dana,  874.  B.  A.  R. 
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party  to  whom  the  advaDcement  was  made. 
Children  last  paid  are,  however,  entitled  to  in- 
terest from  the  time  when  the  other  children 
received  their  shares. 

1  Wait,  Act.  &  Def.  p.  212,  §  11;  Yundt's 
App.  18  Pa.  575,  58  Am.  Dec.  496;  McDau- 
gald  V.  King,  1  Bail.  Eq.  154;  2  Woerner, 
Am.  Law  of  Administration,  p.  1222;  Kyle  v. 
Conrad,  25  W.  Va.  760;  Stewart  v.  Steua/rt, 
L.  R.  15  Ch.  Div.  589;  Steele  v.  Fnerwn,  85 
Tenn.  430. 

As  between  the  children  and  the  estate,  the 
legacies  unquestionably  bore  interest  from  the 
death  of  the  testator. 

King  v.  Talbot,  40  N.  Y.  92;  Johnson  v. 
Patterson,  13  Lea,  657;  Williams  v.  Williams, 
15  Lea,  488;  KyU  v.  Conrad,  25  W.  Va.  760. 

Com  v.  Case,  51  Ind.  277,  held  that  a  widow 
was  entitled  to  interest  on  a  legacy  from  the 
death  of  the  testator,  notwithstandmg  the  set- 
tlement of  the  estate  and  the  payment  of  the 
legacy  was  delayed  by  an  unsuccessful  contest 
by  her  of  the  will. 

Elliott,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

The  ancestor  of  the  appellees  and  the  testator 
of  the  appellant  Clark  died  on  the  15th  day  of 
January,  1888,  leaving  a  large  estate.  The 
testator  in  his  will  directed  that  the  executor 
should  convert  the  notes  and  accounts  held  by 
the  testator,  at  the  time  of  his  death,  into 
money,  with  which,  with  other  money,  he 
should  equalize  the  shares  of  the  respective 
heirs.  During  his  lifetime  the  testator  made 
the  following;  advancements  to  his  children: 
To  William  Helm,  |28,000;  to  Florence  Cut- 
ter, 124,490;  to  Elizabeth  Pattison,  $24,800; 
and  to  his  grandchildren  the  following  ad- 
vancements: To  Nannie,  George  and  Bertha 
Helm,  $20,050.  The  court  adjudged  that  the 
shares  of  the  dLstributees  should  'be  equalized, 
and  that  Florence  Cutter  was  entitled  to  re- 
ceive $8,510  in  addition  to  the  sum  advanced 
to  her;  that  Elizabeth  Pattison  was  entitled  to 
the  additional  sum  of  $8,700,  and  Nannie, 
George  and  Bertha  Helm  were  jointly  entitled 
to  the  additional  sum  of  $7,950,  and  that  they 
are  also  entitled  to  interest  on  the  sums  to 
which  they  are  respectively  entitled  from  the 
15th  day  of  January,  1888,  to  be  paid  before 
any  more  moneyis  distributed  to  William  Helm. 

The  contest  in  this  case  is  as  to  the  allowance 
of  interest  to  the  distributees  who  bad  received 
a  less  sum  than  that  advanced  to  William  Helm. 

It  is  very  doubtful  whether  the  question  ar- 
gued by  counsel  is  presented .  It  certainly  does 
not  arise  on  the  pleadings,  for  the  complaint  is 
unquestionably  good  in  so  far  as  it  asks  that 
the  shares  be  equalized,  and  if  good  to  that  ex- 
tent it  will  repel  a  demurrer,  even  if  it  should 
be  conceded  that  it  claims  too  much  in  claim- 
ing interest.    Bayless  v.  Qlenn,  72  Ind.  5. 

Nor  does  the  motion  for  a  new  trial  properly 
present  the  question,  inasmuch  as  there  is  no 
specification  properly  challenging  the  allow- 
ance of  interest.  Neither  do  the  exceptions  to 
the  finding  properly  present  the  question,  for 
there  is  no  special  dnding  in  the  record.  But. 
as  the  appellee's  counsel  interpose  no  objection 
to  the  mode  of  presenting  the  question,  and  as 
the  case  is  a  peculiar  one,  we  have  thought  it 
best  to  decide  the  main  question. 
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Upon  the  general  question  whether  a  dis- 
tributee can  1^  allowed  interest  after  the  death 
of  the  ancestor  there  is  stubborn  conflict  of  au- 
thority. Daties  v.  Hughes,  86  Va.  909;  Pat- 
Ursonfs  App.  128  Pa.  269;  Tundts  App.  IS- 
Pa.  575,  58  Am.  Dec.  496;  Jackson  v.  Jackson, 
28  Miss.  674,  64  Am.  Dec.  114;  Black  v.  Whit-- 
all,  9  N.  J.  Eq.  572;  KyU  v.  Conrad,  25  W. 
Va.  760;  Roberson  v.  Nail,  85  Tenn.  134;  Me- 
Dougald  v.  King,  1  Bail.  Eq.  154;  Stewart  v. 
Stewart,  L.  R.  15  Ch.  Div.  589-545;  Stede  ▼. 
Frierson,  85  Tenn.  480;  King  v.  TaU>ot,  40  N. 
y.  92;  Johnson  v.  Pattersem,  18  Lea,  657; 
WiUiams  v.  Williams,  15  Lea,  488. 

Our  own  court  has  given  its  sanction  in  a 
general  way  to  the  doctrine  that  interest  may 
be  allowed  after  the  death  of  the  ancestor,  al- 
though the  question  was  not  expressly  decided^ 
Case  V.  Case,  51  Ind.  277. 

Judge  Woerner  asserts  that  interest  should 
be  allowed.  2  Woerner,  Law  of  Administra- 
tion, p.  1222. 

But  in  this  instance  we  are  not  required  to 
enter  the  field  of  conflict,  for  we  think  that  the 
will  of  the  testator  so  influences  the  case  as  to 
make  it  our  duty  to  hold  that  the  distributees 
are  entitled  to  interest.  Our  opinion  is  that 
the  testator  intended  that  all  the  heirs  should 
receive  an  equal  share  of  his  estate,  and  that  it 
was  his  purpose  to  impose  u^n  the  executor 
the  duty  of  equalizing  the  distribution.  The 
will  expresses  the  purpose  of  the  testator  to  di- 
vide his  estate  into  four  shares  and  to  allot  to- 
the  persons  respectively  entitled  to  distribution 
an  equal  share.  This  intention  will  be  defeat- 
ed unless  the  appellees  are  allowed  interest 
from  the  time  of  the  testator's  death.  The  uae- 
of  money  is  valuable  and  the  ri^rht  to  interest 
is  property,  so  that  William  Helm  has  had 
more  than  his  share  of  the  estate,  inasmuch  as 
he  has  had  the  use  of  the  excess  advanced  to 
him.  It  is  therefore  equitable  and  just,  under 
the  terms  of  the  will,  that  the  other  distributees 
be  put  upon  equality  with  him  by  beinir  al- 
lowed interest  from  the  time  of  the  testator's 
death.  The  appellees  cannot,  of  course,  re- 
cover anything  directly  from  William  Helm,, 
for  our  statute  precludes  such  a  recovery. 
Rev,  Stat.  §  2407. 

Nor  do  they  ask  a  recovery  of  that  kind. 
What  they  asked  and  the  court  awarded  is,, 
that  before  distributing  anything  mere  to  Wil- 
liam Helm  interest  shall  be  added  to  their  re- 
spective claims.  This  we  think  they  had  a 
right  to  ask  and  receive. 

We  may  add,  to  prevent  misunderstanding, 
that  we  do  not  hold,  nor  mean  to  hold,  that 
they  can  be  allowed  interest  unless  there  is 
money  remaining  for  distribution.  Tbey  can- 
not have  interest  at  the  expense  of  creditors  of 
their  ancestor,  but  they  may  have  interest  ad- 
ded to  their  claims  if  there  is  money  to  be  dis- 
tributed; and,  while  nothing  can  be  recovered 
from  William  Helm,  he  may  nevertheless  be 
put  ofl  as  to  further  payments  to  him  in  order 
to  enable  the  executor  to  equalize  the  shares  of 
the  appellees  by  allowing  them  interest  from 
the  time  of  the  testator's  death.  This  is  noth- 
ing more  than  an  equitable  distribution  under 
the  will  of  the  testator,  and  the  conclusion  as- 
serted does  not  violate  any  rule  of  law. 

Judgment  affirmed. 
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Be  HOUSTON. 

lU  GERYE. 

(47  Fed.  Bep.  589.) 

Olferine^  to  sell  his  sample  at  one  house* 
followed  by  a  sale  and  delivery  of  it  at 
•the  next  one*  wUl  not  briDg  an  a^ent  em- 
ployed In  solidtingr  orders  for  his  principal  in  an- 
other State  within  the  provisions  of  a  state  stat- 
ute imposlnfir  a  license  tax  upon  persons  who 
shall  ''  deal  in  the  selling"  of  goods,  wares  or 
merchandise. 

(September  28, 1801.) 

PETITIONS  for  write  of  habeas  corpus  to 
release  petitioners  from  custody  to  which 
they  have  been  committed  for  an  alleged  vio- 
lation of  a  Missouri  statute  deflninff  and  regu- 
lating the  righte  and  duties  of  peddlers. 
Granted. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  D.  McKeever  for  petitioners. 

Philips*  J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  habeas 
corpus.  The  parties  make  separate  applica- 
tions: but,  as  the  cases  involve  the  same  ques- 
tions of  law.  and  arise  out  of  substantially  the 
same  state  of  facts,  they  will  be  considered  to- 
gether. 

Petitionei's  were  arrested  and  imprisoned  un- 
der proceedings  instituted  a^inst  them  in  a 
justice's  court  at  the  city  of  Nevada,  Vernon 
County,  in  this  State.  The  prosecution  is 
predicated  of  an  alleged  violation  of  the  state 
statute  defining  and  regulating  the  rights  and 
duties  of  peddkrs.  The  charge  is  that  the  de- 
fendante  were  engaged  in  the  act  of  peddling 
wares  and  merchandise  in  said  city  and  county 
without  having  first  taken  out  therefor  a  ped- 
dler's license.  The  facts,  as  developed  on  this 
hearing,  are  substantially  as  follows:  The  pe- 
titioners are  citizens  of  the  State  of  Kansas, 
and  at  the  time  of  their  arrest  they  were  act- 
ing as  agents  for  Price  &  Buck,  merchants  of 
the  city  of  Topeka,  State  of  Kansas,  a  firm  en- 
gaged in  a  general  mercantile  business  at  To- 
peka, making  a  specialty,  however,  of  the  sale 
of  clocks,  silverware  and  lace  curtains.  In 
the  prosecution  of  their  business  this  firm  em- 
ployed a  large  number  of  canvassers,  through- 
out the  country,  extending  into  other  states. 
These  canvassers  were  furnished  with  samples 
of  the  goods  to.  be  sold ,  which  they  carried 
around  with  them  from  house  to  house,  solic- 
iting custom.  The  terms  of  sale  were  one 
sixth  in  cash,  the  remainder  to  be  paid  in  five 
equal  monthly  installments.  The  first  pay- 
ment was  made  to  the  solicitor,  which  repre- 
sented the  amount  of  his  commission.  An  or- 
der was  then  sent  in  by  the  agent,  or  drummer, 
to  the  house  at  Topeka  for  the  article  con- 
tracted for,  upon  which  the  firm  shipped  to 
the  agent,  who  delivered  to  the  purchaser,  and 

Note.— For  note  on  what  constitutes  **dealing/* 
see  State  v.  Bay  (N.  C.)  ante^  S29, 
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the  remaining  payments  were  collected  by  a 
collecting  agent  of  the  firm.  In  the  case  of 
the  petitioner  Houston,  the  evidence  does  not 
show  that  he  ever  made  a  sale  otherwise  thaa 
according  to  the  custom  above  indicated.  In 
the  case  of  the  petitioner  Oerve,  the  evidence 
shows  that,  while  he  pursued  a  like  course, 
there  was  one  exception,  when  he  offered  tO" 
sell  to  a  lady  the  sample  clock  carried  around 
by  him.  She  declining  to  take  it,  he  went  to 
a  neighboring  house^  and  made  sale  to  the  lady 
of  the  house,  delivered  the  clock  immediately 
to  her,  receiving  from  her  the  first  payment  of 
one  sixth  of  the  purchase  price.  The  right  of 
a  nonresident  merchant  to  thus  employ  agents- 
to  go  beyond  the  limite  of  the  State  in  which 
the  merchant  resides  to  solicit  purchases,  by 
taking  orders  on  the  house,  to  be  filled,  and 
the  goods  shipped  into  another  State  for  deliv- 
ery, without  the  goods  being  subject  to  a  li-- 
cense  tax  of  the  State,  or  to  an  occupation  tax 
on  the  solicitor,  has  been  established,  beyond 
further  controversy,  by  decisions  of  the  Su- 
preme Court  of  the  United  States.  JRMins  v. 
Shelby  County  Tax,  Dut.  120  U.  S.  489,  80  L. 
ed.  694;  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  32  L.  ed.  811;  Asher  v.  Texas,  128  U.S. 
129,  82  L.  ed.  868. 

The  method  of  sending  solicitors  into  an- 
other State  for  orders  of  sale,  employing  sam- 
ples for  exhibition,  is  one  of  the  recognized 
lawful  methods  of  carrying  on  trade  between 
the  different  states;  and  if  the  local  commun- 
ity where  the  solicitor  thus  goes  may  subject 
him  to  an  occupation  tax  or  a  license  fee,  na 
matter  by  what  name  or  under  what  disguise, 
whether  as  peddler  or  merchant,  who  shall 
limit  the  amount  of  such  tax,  to  prevent  actual 
prohibition?  As  said  by  the  court  in  Bobbins 
V.  SJielby  County  Tax.  Hist.,  supra:  **To  say 
that  such  a  tax  is  not  a  burden  upon  interstate 
commerce  is  to  speak  at  least  unadvisedly,  and 
without  due  attention  to  the  truth  of  things. "^ 

There  was  no  question  made  by  respondent 
at  the  hearing  of  this  case  that,  if  the  conduct 
of  the  petitioners  was  strictly  limited  or  con- 
fined to  the  mere  solicitation  of  orders,  in  the 
manner  stated,  the  acts  of  petitioners  are  with- 
in the  protection  of  the  commerce  clause  of 
the  Federal  Constitution.  But  the  principal 
contention  was  and  is  that  the  act  of  Gkrye,  in 
making  sale  of  one  clock  without  taking  an 
order  therefor  on  the  house,  according  to  the 
instruction  of  the  house  and  the  custom  of  the 
agents,  brings  his  case  within  the  definition  of 
a  peddler,  and  subjecte  him  to  the  operatioo  of 
the  state  law.  The  state  statute  thus  defines  a 
peddler:  Whoever  shall  deal  in  the  selling  of 
patente,  patent-rights,  patent  or  other  medicine, 
lightning-rods,  goods,  wares,  or  merchandise, 
except  books,  charts,  maps,  and  stationery,  by 

foing  from  place  to  place  to  sell  the  same,  is 
eclared  to  be  a  peddler. 
It  is  to  be  observed  that  it  is  essential  under 
this  statute  to  constitute  a  peddler  that  he 
should  "deal  in  the  selling"  of  the  given  arti- 
cle. The  question,  therefore,  presents  itself, 
whether  the  single  instance  of  Gerye  delivering" 
the  clock  which  he  carried  as  a  sample,  without 
first  sending  in  an  order  to]  the  Topeka*house,. 
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aDd  awaiting  the  shipraent  of  its  counterpart, 
constituted  bim  a  peddler  under  this  statute,  so 
as  to  deprive  him  of  the  protection  which  the 
Constit  ution  gives  to  in  terstate  com  merce.  At 
first  impression  it  seems  plausible  that  one 
offer  to  sell  and  deliver,  and  then  one  sale,  fol- 
lowed by  delivery,  would  constitute  a  dealer. 
As  applied  to  the  statute  regulating  the  sale  of 
liquors  under  the  Federal  Revenue  Law,  such 
«cts  would  be  sufficient  to  constitute  the  ven- 
dor a  retail  liquor  dealer.  But  the  rule  of  con- 
struction, under  like  state  statutes,  is  quite 
different.  The  language  of  Edicott,  JC,  in 
Com,  V.  Famum,  114  Mass.  267-271,  in  con- 
struing a  like  provision,  and  discussing  a  like 
state  of  facts,  mav  well  be  applied  here;  ' 'He 
was  an  agent  soliciting  orders,  and  a  carrier 
delivering  machines  ordered.  He  made  no  di- 
rect sales  himself.  He  did  not  carry  and  ex- 
pose goods  for  sale,  within  the  mischief  the 
statute  is  intended  to  prevent.  The  article  he 
carried  was  a  sample  of  that  which  he  pro- 
posed the  purchaser  should  buy  of  the  com- 
pany. The  fact  that  he  occasionally  delivered 
the  sample  machine  to  a  purchaser  desirous  of 
obtaining  one  immediately  cannot  so  change 
the  character  of  his  busmess  as  to  bring  it 
within  the  statute,  nor  did  the  fact  that  he  sold 
one  attachment,  and  one  tuck-marker,  capable 
of  being  attached,  make  him  liable;  it  dis- 
tinctly appearing  that  it  was  not  his  practice 
to  make  such  sues.  The  question  is  to  be  de- 
termined on  the  general  character  and  scope  of 
Ills  business.  If  this  does  not  bring  him  within 
the  statute,  he  is  not  liable  for  single  sales  of 
particular  articles,  such  sales  being  exception- 
al, and  not  in  the  course  of  his  ordinary  em- 
ployment." See  also  Kansas  v.  CoUins,  34 
Kan.  484-487,  and  cases  cited. 

Such  seems  to  be  the  well-settled  rule  of 
construction  of  similar  statutes.  To  hold  that 
such  sporadic,  casual  sale  fixes  upon  the  party 
the  office  of  a  dealer  does  not  obtain  outside  of 
the  practice  under  the  Revenue  Laws,  which 
are  designedly  rigid,  and  controlled  by  the 
letter  of  the  Act.  The  cases  of  State  Y.mnert, 
11  L.  R.  A.  219,  103  Mo.  241,  and  Hynes  v. 
Briggs,  41  Fed.  Rep.  468,  are  not  in  confiict 
with  the  views  above  expressed,  when  properly 
distin^isbed.  The  agreed  statement  of  facts 
on  which  the  former  case  was  submitted  is  not 
as  clear  as  it  ought  to  have  been  to  present  an 
exact  point  for  decision.  While  it  is  true  the 
facts  stated  indicate  that  the  agent  was  solicit- 
ing orders  for  the  nonresident  manufacturer, 
and  that  in  traveling  around  from  house  to 
house  he  did  sell  out  of  his  wagon  one  sewing- 
machine,  it  perhaps,  in  justice  to  the  opinion 
of  the  court,  ought  not  to  be  said  that  it  held 
such  single  sale  constituted  the  vendor  a  ped- 
dler under  the  state  statute.  The  holding 
would  be  singular  in  that  aspect,  as  it  would 
be  in  conflict  with  the  current  of  state  author- 
ities  construing  similar  statutes.    The  third 
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I)aragraph  of  the  agreed  statement  of  facts 
recites  that  the  property  "was  forwarded  to 
this  State  by  said  company,  and  delivered  to 
defendant,  as  its  agent,  for  sale  on  its  account/' 
from  which  it  is  inferable  that  it  was  not  being 
used  merely  as  a  sample,  but  was  sent  by  the 
manufacturer  to  be  sold,  and,  therefore,  was 
sold  in  the  usual  course  of  defendant's  trade. 
It  is  not  necessary  that  all  that  is  said  in  that 
opinion  should  receive  assent  or  any  part  dis- 
approved to  warrant  the  conclusion  reached 
on  the  facts  at  bar.  In  the  case  of  Hynes  v. 
Briggs,  the  facts  were  that  the  nonresident 
merchant  and  manufacturer,  while  employing 
agents  as  canvassers,  shipped  into  the  State  of 
Arkansas  large  consignments  of  said  goods, 
which  were  stored  in  a  warehouse,  and  sales 
made  by  its  solicitors  were  filled  from  this 
store-house,  and  were  not  completed  by  ship- 
ments from  without  on  orders  sent  in  by  the 
solicitor.  Such  goods  were  held  to  have  be- 
come so  far  mingled  with  the  common  property 
of  the  situs  as  to  become  liable  to  state  regula- 
tion and  police,  and  subject  to  the  license  tax, 
if  otherwise  constitutional  as  a  state  enact- 
ment. Whether  it  will  be  maintained  b^  the 
supreme  court  that  a  solicitor  for  a  nonresident 
merchant  or  manufacturer,  who  limits  his 
operations  to  merely  taking  orders  on  such 
nonresident,  who  supplies  the  goods  from  a 
provisional  store-house  established  within  the 
State  where  such  orders  are  taken,  would  there- 
by become  liable  to  a  license  fee  imposed  by 
the  State,  is  yet  an  open  question.  It  is  suffi- 
cient for  the  purpose  of  the  case  at  hand  to  say 
that  Mr.  Justice  Bradley,  in  BoMns  v.  Shelby 
County  Tax,  IHst,,  supra,  suggested  that  it 
could  not  be  entertained  that  the  nonresident 
merchant  or  manufacturer,  in  order  to  avail 
himself  of  the  right  of  free  interstate  commerce 
guaranteed  by  the  Constitution,  should  be 
given  to  the  ''silly  and  ruinous  proceeding*'  of 
procuring  a  store-room,  and  shipping  in  his 
flroods,  before  he  could  reasonably  anticipate  a 
demand  for  them;  and,  that,  therefore,  the 
means  of  effecting  such  sales  through  the 
agency  of  "drummers"  taking  orders  in  ad- 
vance are  permissible,  and  the  right  is  not  to 
be  interfered  with  nor  hampered  by  subjecting 
the  solicitor  to  the  imposition  of  a  state  license 
fee,  or  tax  in  other  form.  This  view  was  sus- 
tained by  the  majority  opinion,  and  reaffirmed 
in  Asher  v.  Texas,  128  U.  S.  129, 82  L.  ed.  868. 
The  latest  holding  must  be  the  law  for  the  gov- 
ernment of  this  court,  until  reversed  by  the 
court  of  last  resort. 

It  results  that,  the  petitioners  being  restrained 
of  their  liberty  in  contravention  of  the  third 
clause  of  section  8,  art.  1,  of  the  Federal  Ck>n- 
stitution,  which  gives  to  Congress  alone  the 
power  to  regulate  commerce  ainongthe  several 
states,  they  are  entitled  to  be  discharged  there- 
from. 

It  is  accordingly  so  ordered. 


1801. 


Pbitohajid  y.  Savannah  Street  &  Rural  Resort  R.  Co. 
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tj. 

SAVANNAH  STREET  &  RURAL  RESORT 

R.  CO. 


(. 


.Oa.. 


.) 


^▲n  actiLon  against  a  railroad  eompaaj- 
for  personal  Usuries  pending  when  tbe  Act 
of  November  DS,  1889,  amending  seotion  2867  of 
the  Code,  was  passed,  was  not  abated  by  the  death 
of  tbe  plaintiff;  nor  is  that  Aot,  as  applicable  to 
actions  pending  at  the  time  of  its  passage,  un- 
constitutional. 

(May«7,  ISn.) 

T?  RROR  to  the  Superior  Court  for  Chatham 
Tj  County  to  review  a  judffmeDt  refusing  to 
allow  the  administrator  oi  William  R.  Pritch- 
ard, deceased,  to  become  a  party  to  and  pros- 
ecute an  action  brought  by  the  latter  before 
his  death  to  recover  damages  for  injuries  al- 

*Head  note  bv  Lumpkin,  J. 

K<yrm,-~Effect  of  statutes  to  defeat  or  preserve  pend- 
ing HfyQ  acttoiM. 

The  only  limit  imposed  by  the  Federal  Constitu- 
tion on  the  power  of  the  states  to  pass  retrospec- 
tive laws  is  that  they  shall  not  be  ex  post  facto  and 
shall  not  impair  the  obligatioti  of  contracts.  With 
these  limitations  a  state  Legislature  may  pass  ret- 
rospective laws  unless  limited  by  the  state  Consti- 
tution, although  they  devest  vested  rights.  Balti- 
more ft  S.  R.  Co.  V.  Nesbit,  51  U.  S.  10  How.  996, 18 
L.  ed.  4a9;  Satterlee  v.  Matthewson,  27  U.  S.  2  Pet. 
380,  7  L.  ed.  458;  Watson  v.  Mercer,  83  U.  8.  8  Pet. 
88,  8  L.  ed.  878;  Charles  River  Bridge  v.  Warren 
Bridge,  88  U.  8. 11  Pet.  4^,  9L.  ed.  778;  Drehman  v. 
Stifle,  75  n.  8.  8  Wall.  686,  19  L.  ed.  608:  Randall  v. 
Kreiger,  90  U.  8. 28  Wall.  187, 23  L.  ed.  LM. 

A  statute  giving  a  remedy  does  not  apply  to  a 
pending  suit  unauthorized  when  brought  unless 
the  statute  so  provides.  Wetzler  v.  Kelly,  88  Ala. 
440. 

A  statute  relating  to  an  allowance  to  a  tenant 
for  improvements  where  he  has  no  title  applies  to 
pendiivg  actions  as  well  as  those  subsequently 
brought.    Bacon  v.  Callender,  6  Mass.  808. 

A  statute  giving  an  illegitimate  child  the  right  to 
inherit  will  not  be  construed  to  aid  a  pending  ac- 
tion of  ejectment  based  on  such  right  of  inheri- 
tance. McCool  V.  Smith,  66  IT.  8. 1  BUck,  460, 17  L. 
ed.8G0. 

But  a  statute  passed  after  the  reversal  of  a  Judg- 
ment in  ejectment  for  invalidity  of  plaintiff^s  title, 
by  which  the  relation  of  landlord  and  tenant  exist- 
ing between  him  and  the  defendant  is  made  lawful 
and  his  title  therefore  made  valid  on  the  second  trial 
as  against  the  defendant  on  tbe  ground.of  estoppel, 
does  not  violate  the  Constitution  of  the  United 
States  as  it  merely  gives  effect  to  the  parties*  own 
contract.    Satterlee  v.  Matthewson,  ntpra. 

A  statute  authorizing  a  suit  by  one  firm  against 
another  having  a  common  member  may  be  made 
applicable  to  pending  suits.  Hepburn  v.  Curts, 
7  Watts,  800, 82  Am.  Bee.  760. 

A  statute  allowing  an  action  of  covenant  against 
an  aaslgnee  of  a  lessee  for  yean  Is  not  invalid  as 
applied  to  a  pending  action.  Taggart  v.  McGinn, 
14  Pa.  166. 

A  statute  confirming  levies  of  executions  on  real 
estate  except  where  the  title  attempted  to  be  ac- 
quired thereby  ''has  been  finally  decided  against 
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leged  to  have  resulted  from  defendant's  negli- 
gence.    Reversed. 

On  October  26,  1889,  William  R.  Pritchard 
filed  his  action  in  tbe  Superior  Court  of  Chat- 
ham County  against  defendant  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him 
through  the  negligence  of  the  defendant  in 
running  its  cars  on  March  14,  1889.  At  the 
time  of  filing  this  suit  the  common-law  rule, 
actio  personalis  moritur  cum  persona,  was  in 
force  in  Oeor^ia.  Pending  the  said  action  and 
before  any  tnal  was  bad  Uiereon,  the  Legisla- 
ture passed  an  Act,  which  was  approved  on 
the  12th  of  November,  1889.  providing  that 
"no  action  for  the  recovery  of  damages  for 
homicide  or  for  injury  to  person  or  to  properly 
shall  abate  by  the  death  of  either  party;  but 
such  cause  oi  action  in  the  case  of  the  death 
of  the  plaintiff  shall,  in  the  event  there  is  no 
right  of  survivorship  in  any  other  person,  sur- 
vive to  the  personal  representatives  of  the  de- 
ceased plaintiff;  and  in  case  of  the  death  of  the 
defendant  shall  survive  against  said  defend- 
ant's personal  representatives." 

the  creditor"  applies  to  a  levy  in  a  case  wherein 
Judgment  has  been  rendered  but  a  motion  for  new 
trial  reserved  with  stay  of  execution  for  advice  of 
all  the  judges  of  a  higher  couri.  Mather  v.  Chap- 
man, 6  Conn.  54. 

A  statute  confirming  entries  of  Judgments  made 
on  the  first  instead  of  on  the  third  day  of  a  tenn  of 
court  may  validate  such  a  Judgment  from  which  a 
writ  of  error  is  then  pending.  Underwood  v.  Lil- 
ly, 10  Serg.  &  R.  97. 

Pending  drainage  proceedings  may  be  made  valid 
by  a  statute,  even  as  to  errors  which  go  to  the  Jur- 
isdiction.   Miller  V.  Graham,  17  Ohio  St.  1. 

Brrors  in  proceeding  to  discontinue  a  road  may 
be  cured  by  a  statute  passed  pending  a  certiorari 
to  review  the  proceedings.  People  v.  Ingham 
County  Huprs.  20  Mich.  96. 

The  same  Is  true  of  proceedings  to  lay  out  and 
improve  a  street.    Newark  v.  8tate,  82  N.  J.  L.  458. 

To  defeat  actions. 

It  must  clearly  appear  that  the  Legislature  so  in- 
tended before  a  statute  will  be  construed  to  bar 
a  pending  action.    Chalker  v.  Ives,  66  Pa.  81. 

After  a  Judgment  has  been  rendered  declaring 
the  invalidity  of  a  tax  a  statute  cannot  heal  the  de- 
fects so  as  to  overthrow  the  Judgment.  Moser  v. 
White,  20  Mich.  60. 

The  right  to  an  appeal  or  writ  of  error  may  be 
taken  away  by  statute  after  the  decision  is  ren- 
dered. Leavenworth  Coal  Co.  v.  Barber  (Kan.) 
July  9,  IWl. 

Even  after  an  appeal  has  been  taken  and  a  mo- 
tion to  dismiss  denied  after  argument,  the  Jurisdic- 
tion of  the  court  may  be  taken  away  by  statute. 
JS^parfe  McCardle.  74  U.  8. 7  WaU.  606, 19  L.  ed.  284. 

An  Act  taking  away  the  Jurisdiction  of  the  court 
will  apply  to  pending  appeals  to  that  court.  Bal- 
timore &  P.  R.  Co.  V.  Grant,  96  U.  8.  306,  26  L.  cd. 
28L 

A  pending  action  by  a  creditor  against  a  sherlif 
for  the  escape  of  an  imprisoned  debtor  is  not  de- 
feated by  a  statute  allowing  the  sheriff  in  such 
cases  to  plead  the  prisoner's  recapture  or  return 
before  suit.  Dash  v.  Van  Kleeck,  7  Johns.  477,  6 
Am.  Dec.  201. 

A  statute  allowing  payment  of  a  stamp  duty  up- 
on an  indenture  of  apprenticeship  within  a  cer- 
tain specified  time  in  discharge  of  any  penalty  for 
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At  the  time  of  the  passage  of  this  Act  W. 
R.  Pritchard  was  in  life;  subfaequeDtly,  ontbe 
27th  day  of  July  of  the  next  year,  the  said  suit 
still  peoding,  he  died.  After  his  death,  George 
B.  Pritchard  was  duly  appointed  and  duly 
qualified  as  administrator  upon  his  estate.  On 
the  20th  of  January,  1891,  George  B.  Pritch- 
ard, administrator,  (the  death  of  William  R. 
having  been  duly  suggested  of  record,)  made 
application  to  the  court  to  be  made  a  party  to 
said  case  in  the  stead  of  his  intestate.  This  ap- 
plication was  denied  by  the  court  and  upon 
motion  of  defendant's  counsel  the  case  was 
dismissed. 

Messrs,  Jackson  Sb  Whatlejr  and  A.  C. 
Wriffkt*  for  plaintiff  in  error: 

The  right  to  have  the  suit  abate  upon  the 
death  of  the  plaintiff  is  not  a  vested  right. 

The  conditions  necessary  to  give  the  Act 
application  to  this  case  havinir  arisen  after  the 
Act  was  passed,  is  it  not  fly  in  e  in  the  face  of 
the  plain  meaning  of  the  word  to  say  that  its 
operation  is  **retroactive?"  The  Act  is  purely 
preservative. 

See  KHng  v.  Missouri,  107  U.  8.  248,  27  L. 


ed.  516;  MerriU  v.  Sherburne,  1  N.  H.  213,  8 
Am.  Dec.  62. 

Matters  of  possible  defense,  which  accrue 
under  provisions  of  positive  law  which  are  ar- 
bitrary and  technical,  introduced  for  public 
convenience  or  from  motives  of  policy,  which 
do  not  affect  the  substance  of  the  accusation 
or  defense,  and  form  no  part  of  the  res  gestm, 
are  continually  subject  to  the  legislative  will, 
unless  in  the  meantime,  by  an  actual  applica- 
tion to  the  particular  case,  the  legal  condition 
of  the  accused  has  been  actually  cnanged. 

Kring  v.  Missouri,  107  U.  S.  248,  37  L.  ed. 
616. 

Remedial  statutes  are  not  inoperative,  al- 
though of  a  retrospective  nature. 

Searey  v.  Stubbs,  12  Ga.  439;  Johnston  v. 
Bradstreet  Co.  (Ga.)  March  28.  18D1. 

Messrs.  Lawton  A  Cunningham  for  de- 
fendant in  error. 

Lumpkin,  <71,  delivered  the  opinion  of  the 
court: 

The  first  proposition  stated  in  the  above 
head-note  was  settled  by  this  court  in  the  case 
of  Johnson  v.  Bradstreet  Go.  (Ga.)  18  8.  E. 


prior  Degleot  does  not  apply  to  a  pendingr  action 
for  such  a  penalty,  as  that  would  defeat  plaintiff*8 
vested  rigrht  and  punish  him  with  costs  for  pursu- 
ing a  remedy  which  he  had  a  rtffht  to  when 
brought    Ck>ucb  v.  Jeffries,  4  Burr.  2400. 

A  statute  providing  that  ent^  upon  private 
premifles  within  the  limits  of  a  Jail-yard  shall  not 
he  regardod  as  an  escape,  although  changing  the 
law,  will  defeat  a  pending  action  for  an  escape 
brought  on  the  prisoner's  bond.  Patterson  v. 
Philhrook,  0  Mass.  151. 

An  Act  of  Ck)ngre8S  to  legalize  a  bridge  across  a 
navigable  river  will  defeat  a  pending  suit  to  re- 
move the  bridge  as  a  nuisance.  Oray  v.  Chicago, 
I.  &  y.  U.  Co.  (The  Clinton  Bridge)  77  U.  S.  10  WalL 
454, 19  L.  ed.  960. 

The  Legislature  may  cure  defects  in  voting  and 
charging  a  school-tax  upon  a  suit  to  restrain  its 
ooUoction.    Cowgill  v.  Long,  15  111.  200. 

Effect  of  repeais. 

If  a  law  conferring  Jurisdiction  is  repealed  with- 
out any  reservation  as  to  pending  cases  all  such 
cases  fall  with  the  law.  Gumee  v.  Patrick  Coun- 
ty, 187  U.  8. 141,  84  L.  ed.  601 :  Butler  v.  Palmer,  1 
Hill,  824;  Merchants  Ins.  Co.  v.  Kitchie,  72  U.  8.  5 
Wall.  541,  18  L.  ed.  540;  United  States  v.  Boisdore, 
49  U.  3.  8  How.  118, 12  L.  ed.  1000 ;  MoNulty  v.  Batty, 
61  IT.  S.  10  How.  27,  18  L.  ed.  388 ;  Ex  pake  McCar- 
dle,  74  U.  8.  7  Wall.  506, 19  L.  ed.  264;  Gates  v.  Os- 
t)ome  (The  Assessor  v.  Osbomos)  76  U.  8.  9  Wall. 
567, 19  L.  ed.  748;  United  States  v.  TjTien,  7b  U.  8. 
11  Wall.  88, 20  L.  ed.  158;  Baltimore  &  P.  R.  Co.  v. 
Grant,  96  U.  8.  398, 26  L.  ed.  281. 

The  Legislature  may  repeal  a  law  imposing  a 
penalty  pending  an  action  therefor  and  thus  de- 
feat the  action.  Oriental  Bank  v.  Freeze,  18  Me. 
109, 86  Am.  Dec.  701 :  Mix  v.  Illinois  Cent.  R.  Co.  3 
West.  Rep.  486,  116  HI.  502 ;  Pope  v.  Lewis,  4  Ala. 
489:  Norris  v.  Crocker,  5&  U.  8.  18  How.  429, 14  L. 
ed.  210 ;  United  States  v.  The  Reform,  70  U.  8.  8 
Wall.  617, 18  L.  ed.  105 ;  Maryland  v.  Baltimore  &  O. 
K.  Co.  44  U.  8.  8  How.  684, 11  L.  ed.  714. 

Or  pending  an  appeal  from  a  Judgment  therefor, 
and  thus  defeat  the  Judgment.  Denver  &  R.  G.  R. 
Co.  V.  Crawford,  11  Colo.  598;  Specker  v.  Louisville, 

78  Ky.  287. 

Or  after  Judgment  and  before  execution.    Lewis 
V.  Foster,  1 N.  H.  61. 
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But  a  statute  abolishing  distress  for  rent,  even  If 
construed  to  repeal  provisions  as  to  a  penalty  for 
aiding  the  tenant  to  remove  his  property  from  the 
premises  to  avoid  payment  of  rent,  will  not  affect 
the  landlord's  right  to  recover  such  a  penalty  in  a 
case  then  pending  on  appeal  as  his  right  to  it  he^ 
came  vested  the  instant  the  wrongful  act  was  done. 
Palmer  v.  Conly,  4  Denio,  374. 

This  case  is  apparently  In  conflict  with  those 
preceding  which  relate  to  penalties. 

The  repeal  of  an  Act  giving  a  forfeiture  defeats 
a  pending  suit  therefor.  Governor  v.  Howard,  5 
N.C.466, 

The  expiration  pending  an  appeal  of  a  statute 
under  which  the  forfeiture  of  a  vessel  accrued 
will  prevent  an  affirmanoe  of  the  sentence  of  con- 
demnation. The  Rachel,  10  U.  8. 6  Cranoh,  828.  3  L^ 
ed.  230;  Yeaion  v.  United  States,  9  U.  8.  5  Cranch, 
281, 8  L.  ed.  lOL 

Road  proceedings  fall  with  the  repeal  of  a  stat- 
ute on  which  they  are  based.  Re  Road  in  Hatfield 
Twp.  4  Yeates,  882 ;  MenardlGounty  v.  Klncaid,  71 
El.  587. 

So  do  insolvency  proceedings.  Mlller^s  Case,  1 
W.  BL  451 ;  Stoever  v.  Immell,  1  Watts,  268. 

So  do  proceedings  to  sell  an  intestate's  real  es- 
tate for  debts.  Bank  of  Hamilton  v.  Dudley,  27 
U.  8. 2  Pet  492,  7  L.  ed.  496. 

The  repeal  of  a  statute  authorizing  an  auditor  of 
public  accounts  to  assess  a  tax  for  payment  of 
bonds  terminates  all  proceedings  to  compel  him  to 
make  the  assessment.  Musgrove  v.  Vicksburg  A 
N.  R.  Co.  60  Mim.  677. 

But  the  repeal  of  an  Act  giving  half  pilotage 
fees  to  a  pilot  for  speaking  a  vessel  which  dedinea 
his  Hervices  does  not  defeat  a  pending  action  for 
such  fees,  as  his  right  is  vested  under  a  transaction 
in  the  nature  of  a  contract.  Pacific  Mail  8.  8.  Co. 
V.  Joliire,  68  U.  8.  2  Wall.  460,  17  L.  ed.  805. 

The  mere  repeal  by  an  amendment  of  a  statute 
of  a  pro\is{on  giving  an  action  for  damages  against 
a  county  for  negligence  in  respect  to  a  highway 
does  not  defeat  a  pending  action,  unless  there  is 
an  evident  intent  of  the  Legislature  to  do  so;  and 
it  seems  that  an  attempt  to  give  it  such  effect 
would  violate  a  constitutional  provision  for  a 
^^remedy  by  the  coiurse  of  law  for  injury. ^^  Ba9t- 
man  v.  Clackamas  County,  32  Fed.  Rep.  24. 
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Rep.  250  (decided  at  the  present  term).  In  that 
case,  howeyer,  the  main  question  was  whether 
or  not  the  above-mentioned  section  of  the 
Code  applied  to  actions  for  libel,  and  no  ques- 
tion was  raised  in  the  ar^ment  as  to  the  appli- 
cability of  the  amending  Act  to  pendini;  suits, 
or  its  constitutionality  as  to  them,  if  held  appli- 
cable. This  court,  in  the  case  just  mentioned, 
considered  the  first  of  these  questions,  and  de- 
cided that  the  Act  did  apply  to  actions  pending 
at  the  time  of  its  passage,*  but  did  not  discuss 
it  in  extevso  in  the  opinion.  The  constitution- 
al question  was  not  considered  or  decided  in 
that  case.  We  will  now  examine  both  of 
them. 

As  stated  in  the  case  above  cited,  the  lan- 
guage of  the  Act  seems  sufficiently  broad  and 
comprehensive  to  include  pending  actions. 
The  law,  as  amended,  reads:  ''Nor  shall  any 
action  of  tort  for  the  recovery,"  etc.,  **abate  by 
the  death  of  either  party."  The  words  ''any 
action"  may  as  well  mean  any  action  now  in 
existence  as  any  action  hereafter  commenced, 
and  it  is  not  straininff  to  give  them  this  inter- 
pretation. In  BaiUy  v.  8iate,  30  Qa.  742,  very 
similar  reasoning  is  used.  The  Legislature 
had  passed  an  Act  declaring  "who  are  qualified 
to  serve  as  jurors  in  criminal  cases,"  and  its 
first  section  enacted  that  certain  described  per- 
sons shall  be  ''liable  to  serve  as  jurors  upon  the 
trial  of  all  criminal  cases."  The  second  sec- 
tion began:  "When  any  person  stands  indict- 
ed," etc..  Judge  Benning  said:  "  'Criminal 
cases'  is  an  expression  t£at  includes  criminal 
cases  of  every  sort."  •*  'All  criminal  cases' 
includes  criminal  cases  of  every  kind. "  ' '  'Any 
person'  is  a  universal  term."  The  Act  in 
question  was  accordingly  held  applicable  to 
cases  happening  before  its  pas8aG;e.  A  Ver- 
mont Act,  providing  that  in  case  of  the  removal 
of  sheriff  or  high  bailiff  from  the  State  an 
action  of  %eire  facias  may  be  brought  directly 
upon  the  recognizance  of  such  officer,  was 
held  to  apply  to  all  causes  of  action,  wheth- 
er existing  at  the  time  it  took  effect  or 
accruing  thereafter,  although  the  Act  con- 
tained no  provision  expressly  applying  it  to 
pending  actions.  Hine  v.  Pomeroy,  39  Vt .  21 1 . 
In  Kimbray  v.  Draper,  L.  R.  8  Q.  B.  160,  it 
was  held  that  a  statute  requiring  plaintiffs  to 
give  security  for  costs  in  certain  cases  applied 
to  such  cases  then  pending  (citing  Wright  v. 
Hals,  6  Hurlst.  &N.  227),  in  which  it  was  held 
that  when  the  plaintiff  in  any  acfion  recovers 
leas  than  five  pounds,  he  shall  not  be  entitled 
to  any  costs  if  the  judge  certifies  to  deprive 
him  of  them,  and  the  judge  may  so  certify  in 
an  action  commenced  before  the'passage  of  the 
Act.  In  Hepburn  v.  Vttrts,  7  Watts,  800.  83 
Am.  Dec.  760,  it  was  held  that  the  Legislature 
may  pass  laws  affecting  "suits  pending,  and 
give  to  a  party  a  remedy  which  he  did  not  pre- 
viously possess,  or  modify  an  existing  remedy, 
or  remove  an  impediment  in  the  way  of  recov- 
ering redress  by  legal  proceedings."  An  ac- 
tion of  assumpsit  was  proceeding  in  the  name 
of  a  ^m,  which  included  among  its  members 
one  Samuel  Hepburn,  against  another  firm  of 
which  the  same  man  was  also  a  member.  De- 
fendants insisted  that  the  suit  could  not  be 
maintained,  because  the  same  person  was 
among  both  the  plaintiffs  and  the  defendants. 
The  objection  was  sustained,  and  a  bill  of  ex- 
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ceptions  taken.  While  these  proceedings  were 
pending,  the  Legislature  passed  an  Act  provid- 
ing in  effect  that  an  action  brought  by  one  firm 
against  another  should  not  abate  by  reason  of 
one  individualbeing  a  member  of  both  firms, 
and  it  was  held  that  this  Act  applied  to  the 
case  then  pending.  A  married  woman  sued 
alone  for  personal  injuries  to  herself,  when  she 
had  no  right  to  bring  such  action  without  being 
joined  therein  by  ner  husband.  While  her 
case  was  pending,  the  Legislature  of  Wiscon- 
sin passed  an  Act  authorizing  married  women 
to  bring  such  suits  alone,  ana  it  was  held  that 
tills  Act  applied  to  her  pending  suit,  and  made 
it  good,  even  though  it  must  have  been  abated 
if  a  motion  to  that  effect  had  been  made  before 
the  passasre  of  the  Act.  McLimans  v.  Lancas- 
ter, 68  Wis.  586.  This  Act  was  also  distinctly 
held  not  to  be  unconstitutional,  although  retro- 
active as  to  the  case  pending,  because  it  affected 
only  the  remedy.  In  Weldon  v.  WinsUno,  L. 
R.  18  Q.  B.  Div.  784,  it  was  held  that  a  mar- 
ried woman  might,  by  virtue  of  the  Married 
Woman's  Property  Act  of  1^2,  sue  alone  for 
a  tort  committed  before  the  Act  came  into 
operation,  the  law  before  the  passage  of  that 
Act  being  that  she  could  not  sue  without  join- 
ing her  husband  with  her  in  the  action. 

Being  satisfied  that  our  Act  of  1889,  now 
under  consideration,  was  intended  to,  and  does, 
apply  to  pending  actions,  we  will  now  inquire 
into  its  constitutionality.  It  will  be  noticed 
that  some  of  the  following  authorities  are  also 
applicable  to  the  question  just  disposed  of. 
Section  6  of  the  Code  provides  that  '*laws  look- 
ing only  to  the  remedy  or  mode  of  trial,  may 
apply  to  contracts,  rights,  and  offenses  entered 
into,  or  accrued  or  committed  prior  to  their 
passage."  The  Constitution  of  1865  forbade 
the  passage  of  "retroactive  laws,  injuriously 
affecting  any  right  of  the  citizen."  No  provis- 
ion against  retroactive  legislation  appears  in 
the  Constitution  of  1868.  That  of  1877  forbids 
the  passage  of  a  "retroactive  law."  Constru- 
ing together  the  above  constitutional  provisions 
in  connection  with  the  section  of  the  Code 
cited,  we  take  it  that  they  all  amount  to  sub- 
stantially the  same  thing,  and  mean  that  retro- 
active laws,  which  do  not  injuriously  affect 
any  right  of  the  citizen,  that  is  to  say,  laws 
curing  defects  in  the  remedy,  or  confirming 
rights  already  existing,  or  adding  to  the  means 
of  securing  and  enforcing  the  same,  may  be 
passed.  In  Boston  v.  Cummins,  16  Ga.  102, 
It  was  held  that  "retrospective  laws  often 
operate  for  the  benefit  of  society,  and  to  re- 
pudiate them  altogether  would  be  to  oblit- 
erate a  large  portion  of  the  statute  law  of  the 
State;"  and  accordingly  it  was  ruled  that  a 
Registry  Act,  requiring  deeds  to  be  recorded 
within  a  limited  time,  applied  to  deeds  exe- 
cuted before  the  passage  of  the  Act.  In  the 
same  volume,  in  Knight  v.  Ijosseter,  151,  it 
was  held  that  an  Act  operating  only  on  the 
remedy,  thousrh  retrctepective,  was  not  uncon- 
stitutional. The  Leeislature  of  Mississippi 
pa.s8ed  an  Act  authorizing  a  court  of  chancery 
to  refuse  confirmation  of  a  sale,  provided  the 
party  objecting  to  the  confirmation  would  make 
a  certain  bond,  and  it  was  held  that  the  provis- 
ions of  this  Act  applied  to  a  sale  made  under  a 
mortgage  executed  prior  to  the  passage  of  the 
Act,  and  that  as  the  Act  affected  the  remedy  only 
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not,  tbereiore,  uoconstitutioDal.    Before  the 
passage  of  this  Act  the  power  of  a  chancery 
court  to  set  aside  a  sale  was  much  more  lim- 
ited.    Chafe  V.  Aaron,  62  Miss.  29.    It  is  not 
oncoDStitutional  for   the  Legislature   to  fake 
away  a  right  which  is  not  vested,  but  contin- 
gent upon  some  event  subsequent  to  the  date 
of  the  statute.     Before  the  occurrence  trans- 
pires upon  which  an  inchoate  risht  i84o  be- 
come vested  and  unalterable,  a  law  may  be 
passed  providing,  in  effect,  that  the  happening 
of  such  occurrence  shall  not  make  that  right 
complete.    Thus,  a  joint  tenancy  may  be  con- 
verted into  a  tenacy  in  common,  thereby  de- 
stroying the   right  of  survivorship,    an<i  the 
statute  will  apply  to  estates  already  vested  at 
the  time  of  its  enactment.    Burghardt  v.  Tur- 
ner, 12  Pick.  538;  Bambaugh  v.  Bambaugh,  11 
Ser^.   &  R.  191.    8o  an  estate  tail    may  be 
changed  into  a  fee-simple,  and  thereby  destroy 
a  remainder  limited  upon  the  fee-tail.    De  MiU 
V.  /.ockwood,  8  Blatchf.  66.    It  has  been  often 
held  that  the  rieht  of  dower,  before  it  becomes 
consummated  by  the  death  of  the  husband, 
may  be  taken  away  or  changed  at  the  pleasure 
of  the  Legislature.     Lttea$y,  tktwyer,  17  Iowa, 
617;  Noel  v.  Emng,  9  Ind.  87;  Hamilton  v. 
Hireeh,  2  Wash.  T.  228;  Morrison  v.  Riee,  35 
Minn.  486;  Henson  v.  Moore,  104  111.  403;  Bar- 
bour v.  Barbour,  46  Me.  9;  7  Lawson,  Rights, 
Rem.  &  Pr.  ^  3b67;  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  300,  and  cases  cited;  2  flare, 
Const.  Iaw,  824.  Cooley,  Const.  Lim.  6tli  ed. 
440  et  8eq.    In  Wilbur  v.  Oilmore,  21  Pick.  260. 
it  was  held  that  an  Act  allowing  an  action  to 
he  brought  by  an  executor  for  an  injury  in  the 
lifetime  of  bis  testator  was  not  unconstitu- 
tional, even  when  applied  to  a  trespass  com- 
mitted before  this  Act  went  into  operation, 
inasmuch    as   it  affected   the  remedy   only. 
"The  presumption  against  a  retrospective  con- 
struction has  no  application    to    enactments 
which  affect  only  the  procedure  and  practice 
of  the  courts,  even  where  the  alteration  which 
the  statutes  make  has  been  disadvantageous  to 
one  of  the  parties.    ...  A  law  which  merely 
alters  the  procedure  may,  with  perfect  propii' 
ety,  be  made  applicable  to  past  as  well  as  fut- 
ure transactions.     .  .  .  No  person  has  a  vested 
right  in  any  course  of  procedure,  nor  in  the 
power  of  delaying  justice,   nor  of  deriving 
benefit  from  technical  and  formal  matters  of 
pleading.    He  has  only  the  right  of  prosecu- 
tion or  defense  in  the  manner  prescribed,  for 
the  time  being,  by  or  for  the  court  in  which  he 
sues;  and  if  a  statute  alters  that  mode  of  pro- 
cedure, he  has  no  other  right  than  to  proceed 
according  to  the  altered  mode.    The  remedy 
does  not  alter  the  contract  or  the  tort.     It  takes 
away  no  vested  right,  for  the  defaulter  can 
have  no  vested  right  in  a  state  of  the  law  which 
left  the  injured  party  without,  or  with  only  a 
defectiye    remedy."    Endlich,  Interpretation 
of  Statutes,  ^  285,  and  cases  cited.     See  also 
sections  286,  287.     "Ko  person  can  claim  a 
vested  right  in  any  particular  mode  of  proced- 
ure  for  the   enforcement   or  defense  of  his 
rights.    ...  A  remedy  may  be  provided  for 
existing  riehts,  and  new  remedies  added  to  or 
substituted  for  those  which  exist."    See  Suth. 
Stat.    Const.  §  482,    and   cases   there   cited. 
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party  has  no  yested  right  in  a  defense  hise! 
upon  an  informality  not  affectiiu^  bis  saletir- 
tial  equities."    Cooley,  Const.  Cbn.  451.    h 
New  (Means  v.  Clarke.  95  U.  8.  M4,  24  L  e>i 
521,  the  court  held:    "It  is  competent  for  ih^- 
Legislature  to  impose  upon  a  city  the  paymeL; 
of  claims  just  in  themsely<s,    for  whicb  is 
equivalent  has  been  received,  bat  which  in". 
some  irregularity  or  omission  in  the  proceedic:^ 
creating  them,  cannot  be  enforced  at  \kw 
This  legislation  was  held  not  to  be  within  \h- 
provision  of  the  Constitution  of  Liouisiana.  ir 
bibiting  the  passage  of  a  retroactive  law.    T> 
Constitution  of  Louisiana  contains  a  proviso 
fdmilar,  in  effect,  to  that  of  our  own«     '*Tr)< 
best  genera]  rule  laid  down  touching  tiie  valid- 
ity of  such  statutes  is  given  in  1    Kent,  Con 
4«56,  where  it  is  stated  that  statutes  wliich  en : 
confirm  existing  rights,  and  in  fortherance  <  - 
the  remedy  by  curing  defects,  and  adding  '  • 
the  means  of  enforcing  ezistingr  obtigaticc^ 
are  clearly  valid."    8^  notes  to    Ootktn  ^ 
SUmingion  (Conn.)  10  Am.    I>ec.,  begmnicj 
on  page  181.     ''Any  statute  whicb  changes  < : 
affects  the  remedy  merely,  and  does  not  d>- 
stroy  or  impair  vested  rights,  ia  notnnconsntj 
tional.  though  it  be  retrospective,  and  altfaou^a 
in  changing  or  affecting Uie  remedy,  tberifb'v 
of  parties  may  be  incidentally  affected."    B-^ 
V.  Flanders,  89  N.  H.  804.     The  deeisioo  :. 
this  case  was  made  in    construing  a  stitutf 
making  competent  as  witnesses  persons  «1 : 
were  not  so  before,  and  it  was  held  applicab^ 
to  pending  suits,  the  Act  expressly  co  deciar 
ing.     Sargent,  t/l,  who  delivered  the  opinio 

S notes  and  adopts  the  following  langua«? 
Daniel  Webster  in  his  argument  in  the  case  ^  i 
Fbster  V.  Essex  Bank,  16  Mass.  245,  8  Am.  IV 
186:  "A  distinction  must  be  made  beiw«*^: 
acts  which  affect  existing  riirbts,  or  impor 
new  obligations,  and  acts  whicb  give  s^« 
remedies  for  existing  rights,  and  enforce  :!-- 
performance  of  previous  obligations^''  Sri 
also  cases  cited  in  Rich  v.  Flanders^  tu^ra. 

In  California  it  was  held  that  an  Act  rei;Lr 
ing  a  purchaser  of  property  sold  for  deiinquf- ' 
taxes  to  give  notice  of  the  expiration  of  '^ 
time  of  redemption  was  oonstitiitioiial,a]^  &:- 
plied  to  sales  previously  made.     ihsUaha^  ^ 
Sweeney,  79  Cal.  637.     "  A  statute  altminee^ 
mode  oi  proceeding  in  point  of  form,  in  a  ?^ 
pending  when  the  Act  passed,  so  aa  to  pre^vst 
a  delay  and  hasten  the  time  of  trial,  is  n<H  jt 
constitutional.    Such  an  Act  will  be  coostrc«^' 
liberally,  and  general    words,    not    expR»-« 
prospective,  will  be  applied  to  a  peixiin£  pr- 
ceedmg.    The  rule  that  a  statute  aboald  ca 
be  so  construed  as  to  affect  vested  rights  d^v^ 
not  apply  to  a  statute  which  alters  the  f  ora   ' 
the    remedy   merely."    People    v.    T&bets   ^ 
Cow.  884. 

We  have  quoted  copiously   from  the  coir 
erous   authorities   above  cited,   making  tif  ^ 
comment  thereon,  because  tbey    aeem  to  • 
strongly  in  point,  and  sustain    tbe   docsxr 
sought  to  be  established  more   foceihtv  tt*: 
would  perhaps  any  language  of  our  own!    Ti- 
case  of  Wilder  v.  Lumikin^  4  Qa.  206,  c^ted' 
counsel  for  the  defendant  in  error,  ia  ik4 
conflict  with  our  conclusions  in    the  rase  >' 
bar,  either  as  to  the  applicability  of  the  Ac^  <' 
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1889  to  pending  actions,  or  to  its  constitution- 
ality. That  case  was  ruled  mainly  upon  the 
ground  that  the  A.ct  of  1847,  providing  **  it 
shall  not  be  necessary  to  make  securities  on 
appeal  and  injunction  bonds  parties  to  writs  of 
error,"  was  not  intended  to  apply  to  cases 
pending  at  the  time  of  its  passa^.  Judge 
Nisbet,  says,  in  effect,  that  the  Legislature  did 
not  contemplate  that  the  Act  should  have 
retrospective  operation,  because,  by  its  own 
terms,  it  is  made  to  take  effect  from  and  after 
its  passage.  No  such  language  appears  in  the 
Act  of  1889.  This  great  and  learned  judge 
then  proceeds  to  discuss  the  question  of  the 
constitutionality  of  the  Act  of  1847  as  to  its 
applirability  to  pending  cases,  and  concluded 
that,  so  applied,  it  would  not  be  constitutional. 
It  appears  that  the  rights  of  Lumpkin,  the  de- 
fendant in  error,  had  been  fixed  by  a  judg- 
ment, and  a  subsequent  statute  affecting  the 
nanner  in  which  that  judgment  might  be  set 
iside  affected,  not  merely  the  remedy,  but  the 
ight  itself.  Judge  Nisbet  lays  great  stress 
ipon  this  idea,  and,  after  referring  to  Lump- 
un's  rights  under  the  judgment  in  his  favor, 
emarks  that  *'to  give  the  law  a  retrospective 
operation  would  be  to  devest  rights  which  had 
J  ready  vested  in  the  defendant  in  error."  We 
I'iJl  not  follow  him  further  through  the  opin- 
3n  delivered  in  this  case.  It  evidences  con- 
iderable  research,  great  ability,  and  much 
earning,  and  has  become  celebrated.  Of  the 
orrectness  of  the  decision,  in  so  far  as  it  holds 
lat  the  Act  was  not  intended  to  be  applicable 
)  pending  cases,  there  can  be  no  doubt;  and 


if  a  distinction  between  that  case  and  the  one 
at  bar,  on  the  constitutional  question,  cannot 
be  soundly  rested  on  the  fact  that  Lumpkin's 
rights  were  vested  because  fLzed  by  a  judg- 
ment, we  will  only  add  that  we  do  not  feel 
constrained  to  adopt  every  assertion  made  in 
the  splendid  argument  of  our  illustrious  pred- 
ecessor. 

The  Act  of  the  Legislature  of  Tennessee, 
construed  in  the  case  of  Chicago,  St,  L.  d  A'. 
R,  Go,  V.  Pounds,  which  case  was  relied  on  by 
counsel  for  the  defendant  in  error,  as  will  be 
seen  by  an  examination  of  the  same,  not  only 
affected  the  remedy,  but  gave  a  new,  distinct, 
and  additional  cause  of  action,  which,  of 
course,  could  not  constitutionally  be  done.  11 
Lea,  127,  16  Am.  &  £ng.  R  R.  Oas.  510.  The 
same  criticism  is  apr>licable  to  the  case  of  Os- 
borne V.  Detroit,  32  Fed.  Rep.  88.  In  the  latter 
case  an  Act  limiting  the  amount  of  recovery  to 
be  had  for  injuries  occasioned  bv  a  defective 
sidewalk  was  held  not  applicable  to  pending 
suits.  So  it  appears  in  that  case  that  not  only 
was  the  plaintiff's  remedy  affected,  but  also 
the  measure  of  his  damages  a  substantial  mat- 
ter. 

After  a  careful  consideration  of  the  Ques- 
tions involved  in  this  case,  and  in  view  of  the 
authorities  cited,  we  affirm  the  ruling  made  by 
this  court  in  the  case  Johnson  v.  Bradstreet 
Go. ,  that  the  Act  of  1889  is  applicable  to  actions 
pending  at  the  time  of  its  passage;  and  we  rule 
m  the  present  case  that  this  Act,  when  so  ap- 
plied, is  not  unconstitutional. 

Judgment  reversed. 
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•  Chapter  66  of  the  Laws  of  1890, 
iregiilattng  the  relocation  of  ooonty- 
leats,  is  wfieowtittttioiial»  as  belnff  repuff- 
lant  to  section  69  of  article  2  of  tbe  State  Consti- 
ution,  prohlbltinir  special  legislation  looatlnfir  or 
thaoKin?  county-seats,  because  It  arbitrarily 
tlassifles  counties,  putting  into  one  class  all 
•ounties  wherein  at  the  date  of  the  Act  the  court- 
louse  and  Jail  were  worth  tbe  sum  of  $85,000,  and 
orever  excluding  from  this  class  all  counties 
omlng  within  its  description  in  the  future,  plac- 
id all  such  counties  permanently  in  a  separate 
Ias9. 

The  constitutional  inhibition  a^painst 
pedal  legislation  does  not  prevent 
lassiflcation*  but  such  olassiflcation  must  be 
atural,  not  arbitrary;  it  must  stand  upon  some 
^ason,  bavin?  regard  to  the  character  of  the  leg- 
lation  of  which  it  is  a  feature. 

It  is  not  the  fhrm,  but  the  effect*  of  a 

atute  which  determines  Its  special  character. 

An  Act  relating  to  all  the  objects  to 

flead  notes  by  Cobliss,  Ch.  J, 


OTB.— For  nofU  on  rendering  statute  constitu- 
lal  by  cianlDcatlon,  see  Ae  Washington  St.  (Pa.) 
R.  A.  183. 
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which  it  should  relate*  except  one*  is  as 

much  special  legislation  as  if  it  had  embraced 
only  the  object  excluded. 

6*   It  is  purely  a  legislative  question* 
subject  to  no  review  by  the  courts* 

wheiher  in  a  given  case  a  general  or  special  law 
should  be  enacted  under  section  70  of  article  2  of 
the  State  Ck)n8titutlon«  which  provides  that  **ia 
all  other  cases  where  a  general  law  can  be  made 
applicable  no  special  law  shall  be  enaoted.^^ 

(December  6«  1801.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  passed  at  Chambers  in  Cass 
County  and  entered  in  the  office  of  the  clerk  of 
the  District  Court  for  Traill  County  in  favor 
of  defendants  in  a  suit  brought  to  enjoin  the 
removal  of  the  county  records  and  the  offices 
of  the  county  officers  of  Traill  County  from 
Caledonia  to  Hillsboro.    Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  A.  B.  Levisee  and  Ball  Ss  Smith* 
for  appeUants: 

Unless  the  law  clearly  has  a  uniform  opera- 
tion it  cannot  be  considered  as  a  law  of  a  gen- 
eral nature.  The  fact  that  there  is  a  lack  of 
uniform  operation,  the  courts  hold,  makes  the 
law  special  or  local. 

SeranUm  School  DistricU^  App.  4  Cent.  Rep. 

For  note  on  legislative  discretion  as  to  applicabil- 
ity of  general' statute,  see  State  v.  Terre  Haute 
(Ind.)  ante,  566. 


736 


North  Dakota  Supbemb  Coubt. 


Dvc. 


811,  113  Pa.  176;  StaU  v.  Oamngton,  29  Ohio 
St.  102-111;  KeUep  v.  State,  6  Ohio  St.  269> 
274;  NiehoU  v.  Walter,  87  Minn.  264;  State  v. 
Samer8  Point,  6  L.  R.  A.  67,  62  N.  J.  L.  82; 
State  V.  Hudson  County  Bd,  of  Choeen  Free- 
holders,  9  Cent.  Rep.  501,  60  N.  J.  L.  82;  Mc- 
Carthy V.  Cam.  1  CeDt.  Rep.  Ill,  110  Pa.  248. 

The  counties  excepted,  oy  reason  of  their 
having  a  court-house  and  jail  exceeding  in 
value  the  sum  of  $85,000,  are  only  such  coun- 
ties as  have  buildings  of  that  value  now 
erected.  Anv  number  of  counties  not  having, 
at  the  time  oi  the  passage  and  approval  of  the 
Act,  a  court-house  and  jail  exceeding  in  value 
the  sum  of  $86,000,  might  afterwards  con- 
struct a  court-house  and  jail  exceeding  that 
value,  and  still  all  of  the  provisions  of  the  Act 
in  question  would  apply  to  them,  and  under 
that  Act  the  county  seats  in  those  counties 
might  be  removed.  The  exception  of  one 
county  from  the  operation  of  an  Act  makes  it 
local  and  special. 

State  V.  Hudeon  County  Bd,  of  Choeen  Free- 
holders, eupra;  Daffia  v.  Clark,  106  Pa.  884. 

The  question  as  to  whether  or  not  the  classi- 
fication IS  authorized  by  the  Constitution  is 
for  the  courts  to  determine. 

Ayarft  App,  122  Pa.  266. 

The  law  could  not  have  a  uniform  operation. 
It  would  result  in  a  classification  which  is  not 
based  on  any  reason,  and  in  counties  in  which 
precisely  the  same  condition  of  affairs  existed, 
being  subject  to  different  laws  as  to  the  re-loca- 
tion of  county  seats. 

Marmet  v.  State,  9  West.  Rep.  449,  46  Ohio 
St.  68;  Com,  v.  Patton,  88  Pa.  268;  Morrison 
V.  Baehert,  8  Cent.  Rep.  1 17, 112  Pa.  822;  State 
V.  Mitchell,  81  Ohio  St.  692. 

The  basis  of  classification  in  the  Act  in  ques- 
tion is  unreasonable  and  no  n'ecessity  therefor 
exists 

Ayar^  App.  2  L.  R.  A.  677, 122  Pa.  266;  State 
V.  Sotnert^  tiint,  6  L.  R  A.  57,  62  N.  J.  L.  82; 
State  V.  Sloan,  6  Cent.  Rep.  846, 49  N.  J.  L.866; 
Slate  V.  Bloomfield  (K.  J.  L.)  Nov.  1886.  See 
Clark  V.  Cape  May,  60  N.  J.  L.  668;  McCarthy 
V.  Com.  (Pa.)  Oct.  6, 1886;  NiehoU  v.  Walter,  37 
Minn.  264;  State  v.  Hammer,  4S^  N.  J.  L.  489. 

If  local  results  are  or  may  be  produced  by  a 
piece  of  legislation  it  offends  affainst  the  con- 
stitutional prohibition  of  special  legislation  and 
is  void. 

Seranton  School  District's  App.  4  Cent.  Rep. 
811,  118  Pa.  176. 

Messrs,  F.  W.  AmM  and  J.  F.  Selby*  for 
respondents: 

The  Legislature  may  classify  persona  and 
subjects,  for  the  purpose  of  legislation,  and 
enact  laws  applicable  specially  to  such  classes, 
and  while  the  laws  thus  enacted  operate  uni- 
formly upon  all  members  of  the  class,  they  are 
not  vulnerable  to  the  constitutional  inhibition 
under  consideration. 

Vermont  L.  A  T.  Co.  v.  Whithed  (N..Dak.) 
July  14, 1891. 

It  is  not  fatal  to  the  classification,  that  the 
individuals  of  the  class  were,  are  and  ever  will 
be  the  only  ones  composing  that  class. 

State  V.  Spaude  (Minn.)  July  28. 1887;  Mch- 
oU  V.  Walter,  87  Minn.  264. 

An  Act  appljring  the  like  rule  to  all  counties 
under  the  like  circumstances  is  general  and  not 
local. 
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State  Bd.  of  Freeholders  of  Somermit  Countyr. 
Board  of  Chosen  Freeholders  of  Hunterdon 
Coun^,,b2N.J.  L.  612. 

Under  the  Constitution  of  New  York  state, 
it  has  been  held  by  the  court  of  app^s 
that  an  Act  applying  only  to  fifty -dght  coun- 
ties out  of  sixty  counties  in  the  State  was  gen- 
eral and  not  local  or  special  legislation,  and 
was  constitutional. 

People  V.  JVeuilyurffh  A  S.  P.  Boad  Co.  86  N. 
Y.  1. 

The  Act  of  1890  is  ffcneral  in  its  form,  oper- 
ating upon  classes  of  counties  therein  desig- 
nated and  stands  with  the  general  Act  regulat- 
ing the  removal  of  county  seats  in  pari  materia, 
and  must  be  so  construod. 

See  Vermont  L.  d  T.  Co.  v.  Whithed  (N. 
Dak.)  July  14, 1891. 

Messrs.  Joalin  A  Ryaji  and  Carmodjr 
ft  Leslie  also  for  respondents. 

Corliss,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiffs,  as  taxpayers  of  Traill 
County,  in  this  State,  instituted  this  action 
against  the  members  of  the  board  of  county 
conunissioners  and  the  other  officers  of  that 
countv  to  secure  an  injunction  perpetually 
restraining  them,  their  successors  in  office, 
clerks,  deputies,  agents,  and  servants,  from 
removing,  or  attempting  to  remove,  the 
books,  papers,  recoras,  etc.,  belonging  at 
the  county-seat  of  such  county,  from  aach 
county-seat  at  Caledonia  to  the  city  of  Hills- 
boro,  in  said  county,  and  from  locating  or 
establiahinff,  or  attempting  to  locate  or  estab- 
lish, the  respective  offices  of  such  county,  or 
any  of  the  same,  at  such  city  of  Hillsboro. 
under  and  in  pursuance  of  the  votes  cast  at 
a  certain  election  held  for  that  purpose  under 
the  provisions  of  chapter  66  of  the  Laws  of 
1890.  It  is  undisputed  that  at  this  election 
all  the  requirements  of  this  statute  were  fully 
complied  with.  In  fact  no  question  upon 
this  appeal  is  presented,  expect  the  single 
one  of  the  constitutionality  of  this  Act.  By 
it  a  radical  change  in  the  manner  of  relocat- 
ing county-seats  was  made.  Before  its  en- 
actment, section  666,  Comp.  Laws,  gave  the 
rule.  It  required  a  petition  of  two  thirds 
of  the  qualined  voters  of  the  county  as  a  con- 
dition precedent  to  the  ordering  and  hold- 
ing of  an  election,  and  two  thirds  of  the 
votes  actually  cast  at  such  election  were  es- 
sential to  choice.  The  Act  of  1890  requires 
a  petition  signed  by  only  one  tiiird  oi  the 
qualified  voters  of  such  county,  as  shown  by 
the  vote  cast  at  the  last  preceding  election 
for  state  officers  holden  in  sucli  county,  to 
compel  the  ordering  of  an  election  to  relo- 
cate tiie  county-seat,  and  three  fifths  of  the 
votes  actually  cast  will  transfer  the  county- 
seat  to  the  place  having  such  three  fifths 
vote.  The  county-seat  in  Traill  County  be- 
fore the  election  under  this  statute  was  lo- 
cated at  Caledonia.  The  prooeedinga  taken 
under  the  Act  were  regular,  and  the  vote  in 
favor  of  a  relocation  at  Hillsboro  was  suffi- 
cient to  work  a  relocation  of  the  county- seat 
at  that  place,  if  the  law  in  question  is  valid. 

It  is  undisputed  that  the  proceedings  were 
not  efficacious  to  transfer  the  county -seat, 
under  section  565,  Comp.  Laws ;  Uie  petition. 
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not  being  signed  by  two  thirds  of  the  quali- 
fied voters,  and  the  vote  in  favor  of   Hills- 
boro  not  being  eaual  to  two  thirds  of  the 
votes  cast.     The  sole  inquiry  in  this  appeal, 
therefore,  is  respecting  the  constitutionality 
of  chapter  56  of  the  Laws  of   1890.     It  is 
challenged  an  unconstitutional  because  of  its 
alleged  conflict  with  section  69  of  article  3 
of  the  State  Constitution,   which  provides 
that "  the  Legislative  Assembly  shall  not  pass 
local  or  special  laws  in  any  of  the  follow- 
ing enumerated  cases,  that  is  to  say  :    .     .     . 
(3)     Locating    or   changing    county-seats.  ** 
The  provision    of    chapter  56  which  it  is 
claimed  renders  that  Act  obnoxious  to  this 
constitutional  inhibition  is  the  proviso  which 
reads  as  follows:    ''Provided,  that  nothing 
in  this  Act  shall  permit  the  removal  to  or 
locating  of  the  county -seat  of  any  county  at 
a  plaee  not  located  upon  a  line  of  railroad, 
nor  wherein  the  court-house  and  iail  now 
erected  exceed  in  value  the  sum  of  $35,000.'* 
It  is  undisputed  that  some  of  the  counties  of 
the  State  fall  within  the  proviso*  and  that 
some  of  them  fall  without  it,  and  within  the 
regulation  of  the  Act.    It  is  therefore  appar- 
ent that  by  this  proviso  the  Legislature  has 
classified  counties  for  the  purpose  of  deter- 
mining under  what  law  a  relocation  of  the 
county-seat  can  be  obtained.     The  proviso 
excepts  from  the  provision  of   chapter  56, 
counties  with  respect  to  which  the  circum- 
stances  are    peculiar.     These    counties  are 
either  left  under  the  provisions  of  section 
565  of  the  Complied  Laws,  or  there  is  no 
statutory  rule  regulating  or  permitting  the 
relocation  of  counts-seats  therein.      Which- 
ever of  these  two  views  we  take,  these  coun- 
ties are  placed  in  a  separate  class  by  them- 
selves;  and  the  question   which  naturally 
suggests  itself   is  whether  this   particular 
classification  can  be  sustained  under  the  au- 
thorities and  the  spirit  of  the  constitutional 
prohibiion  against  social  legislation.     This 
section  of  the  Constitution  must  have  a  rea- 
sonable construction.     To  say  that  no  classi- 
fication can  be  made  under  such  an  article 
would  make  it  one  of   the  most  pernicious 
provisions  ever  embodied  in  the  fundamen- 
tal  law  of  a  State.     It  would  paralyze  the 
legislative  will.     It  would  beget  a  worse 
evil   than   unlimited  special    legislation, — 
the  grouping  together  without  homogeneity 
of  Uie  most  incongruous  objects  under  the 
scope   of    an   all-embracing    law.     On   the 
other  hand,  the  classification  mav  not  be  ar- 
bitrary. The  Legislature  cannot  finally  settle 
the  boundaries  to  be  drawn.     Such  a  view  of 
the  organic  law  would  bring  upon  this  court 
the  just  repioach  that  it  had  suffered  the  Leg- 
islature to  disregard  a  constitutional  barrier 
by  relegating  to  it  the  question  where  that 
barrier  should  be  set  up.  See  State  v.  Newark, 
40  N.  J.  L.  71-80 ;  Ayars'  App.  2  L.  R.  A.  577, 
122  Pa.  266.     Where  shall  the  line  properly 
be  traced?    We  believe  that  in  testing  this 
question  these   inquiries  should    be  made : 
AVould  it  be  unjust  to  include  the  classes  of 
objects   or    persons    excluded  ?    Would    it 
be  unnatural?    Would  such    legislation  be 
appropriate  to  them?    Could  it  properly  be 
made  applicable?    Is  there  any  reasonable 
ground  for  excluding  them?    It  is  impossi 
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ble,  from  the  verv  nature  of  the  case,  to  state 
with  precision  the  true  doctrine.  But  it  is 
our  opinion  that  every  law  is  special  which 
does  not  embrace  every  class  of  objects  or 
persons  within  the  reach  of  statutory  law, 
with  the  single  exception  that  the  Legisla- 
ture may  exclude  from  the  provisions  of  a 
statute  such  classes  of  objects  or  persons  as 
are  not  similarly  situated  with  those  in- 
cluded therein,  in  respect  to  the  nature  of  the 
legislation.  The  classification  must  be  nat- 
ural, not  artificial.  It  must  stand  upon  some 
rcHSon,  having  regard  to  tha  character  of  the 
legislation. 

We  find  in  the  adjudications  no  more  fe- 
licitous statement  oi  the  true  doctrine  than 
that  of  Chief  Jicstice  Beasley  in  State  v.  Ham- 
mer, 42  N.  J.  L.  489:  "But  the  true  prin- 
ciple requires  something  more  than  a  mere 
designation  by  such  characteristics  as  will 
serve  to  classify;  for  the  characteristics 
which  thus  serve  as  a  basis  for  classification 
must  be  of  such  a  nature  as  to  mark  the  ob- 
ject so  designated  as  peculiarly  requiring 
exclusive  legislation.  There  must  be  a  sub- 
stantial distinction,  having  reference  to  the 
subject  matter  of  the  proposed  legislation, 
between  the  objects  or  places  embraced  in 
such  legislation  and  the  objects  or  places  ex- 
cluded. The  marks  of  distinction  on  which 
the  classification  is  founded  must  be  such, 
in  the  nature  of  things,  as  will  in  some  rea- 
sonable degree,  at  least,  account  for  or  justify 
the  restriction  of  the  legislation. "  The  whole 
trend  of  the  authorities  is  in  this  line.  See 
McJiols  V.  Walter,  87  Minn.  264 ;  Ayars'  App.  2 
L.  R.  A.  577,  122  Pa.  266 ;  PeopU  v.  Central 
Pac.  R,  Co.  83  Cal.  933;  ife  Washingtmi  St. 
182  Pa.  257,  7  L.  R.  A.  198 :  State  v.  Boyd, 
19  Nev.  48 ;  Closs(m  v.  Trenton,  48  N.  J.  L. 
438,  4  Cent.  Rep.  83 ;  StaU  v,  Hudson  County 
Bd.  of  Chosen  Freeholders,  50  N.  J.  L.  82,  9 
Cent.  Rep.  501 ;  Lodi  Twp.  v.  StaU,  51  N. 
J.  L.  402,  6  L.  R.  A.  56 ;  Ut»y  v.  Hiott,  30 
S.  C.  360;  State  v.  Somej^s'  Point,  52  N.  J. 
L.  82,  6  L.  R.  A.  57 ;  Clark  v.  Cape  May 
(N.  J.  Sup.)  14  Atl.  Rep.  581  ;  Vermont  L. 
T.  Co.  V.  Whithed  (N.  Dak.)  49  N.  W.  Rep. 
818.     This  list  might  be  greatly  enlarged. 

We  are  inclined  to  the  view  that  under  the 
authorities,  had  the  Legislature  not  closed  the 
door  against  accessions  to  the  class  of  counties 
having  a  court-house  and  jail  exceeding  $35,  - 
000  in  value,  the  classification  would  havebeen 
proper.  But  an  arbitrary  time  is  fixed  after 
which  no  county  coming  within  the  same  con- 
ditions which  characterize  the  class  can  gain 
admittance  to  such  class.  "Provided,  that 
nothine  in  this  Act  shall  permit  the  removal 
to  or  relocation  of  the  county-seat  of  anycoun- 
ty  .  .  .  wherein  the  court-house  and  jail  now 
erected  exceed  in  value  the  sum  of  $85,000.'' 
This  classification  is  not  based  upon  natural 
reason,  but  upon  the  arbitraryfiat  of  theLegis- 
lature.  While  it  may  be  true  that  the  county - 
seat  ought  not  to  be  so  easily  relocated  in  a 
county  wherein  the  loss  to  the  tax-payer  will 
be  greater  by  reason  of  the  erection  at  the 
existing  county-seat  of  expensive  buildings 
as  in  the  county  where  such  loss  will  be  com- 
paratively trifling  in  amount,  it  is  not  rea- 
sonable that  the  mere  time  when  such  expen- 
sive buildings  are  constructed  should  at  all 
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enter  into  tbe  consideration  of  the  matter. 
This  law  was  approved  March  7,  1890.  So 
far  as  the  value  of  improvements  is  con- 
cerned, it  excepts  only  those  counties  wherein 
the  court-house  and  jail  now  erected  exceed 
in  value  the  sum  of  $35,000.  If  the  word 
"now"  refers  to  the  date  of  approval  of  the 
Act,  all  counties  having  a  court-house  and 
jail  exceeding  $35,000  in  value  on  the  8th 
of  March  of  that  year,  but  not  on  the  7th ; 
or  if  the  word  "now"  refers  to  the  date  when 
the  Act  took  effect  i.  e. ,  July  1st,  all  counties 
in  which  the  court-house  and  jail  worth 
more  than  $8o,U00  should  be  completely 
erected  on  July  2d  instead  of  July  Ist, — 
would  nevertheless  be  subject  to  the  provis- 
ions of  the  new  law,  although  the  natural 
reason  can  suggest  no  justification  of  such  a 
distinction.  If  the  danger  of  serious  loss  to 
the  tax- payer  by  the  removal  of  a  county- 
seat  from  a  place  at  which  expensive  build- 
ings have  been  constructed  affords  reason  for 
placing  counties  in  ^hicli  such  a  condition 
exists  in  a  separate  class,  to  be  governed  by 
more  strinerent  legislation  in  this  respect, 
there  is  no  reason  why  a  county  in  which  for 
the  first  time  such  a  condition  exists  on  a 
later  day  should  be  excluded  from  this  sepa- 
rate class,  any  more  than  a  county  in  which 
this  condition  existed  the  day  before.  There 
is  no  natural  reason  for  a  classification  of 
counties  in  which  the  same  conditions  exist 
based  solely  on  and  arbitrarily  upon  the 
period  of  time  before  or  after  which  such 
conditions  existed  for  the  first  time.  Such  a 
doctrine  would  lead  inevitably  to  unlimited 
special  legislation  under  the  mere  guise  of 
clasaificatlou.  It  would  nullify  the  Consti- 
tution so  far  as  it  prohibited  special  legis- 
lation. The  authorities  are  unanimous  on 
the  point.  In  Com.  v.  Pattan,  88  Pa.  258, 
the  court  says :  '*  Said  Act  makes  no  provis- 
ion for  the  future,  in  which  respect  it  differs 
from  the  Act  of  1874,  which  in  express  terms 
provides  for  the  future  cities  and  the  ex- 
panding growth  of  those  now  in  existence. 
That  is  not  classification  which  merely  des- 
ignates one  county  in  the  Commonwealth, 
and  contains  no  provision  by  which  any 
other  county  may,  by  reason  of  its  increase 
of  population  in  the  future  come  within  the 
class."  In  State  v.  Donovan,  20  Nev.  75,  the 
court  says:  "All  Acts  or  parts  of  Acts  at- 
tempting to  create  a  classification  of  counties 
or  cities  by  a  voting  population  which  are 
confined  in  their  operation  to  the  existing 
state  of  facts  at  the  time  of  their  passtige,  or 
to  any  fixed  date  prior  thereto,  or  which  by 
any  device  or  subterfuge  exclude  the  other 
counties  or  cities  from  ever  coming  within 
tlieir  provisions,  or  based  upon  any  classifi- 
cation which  in  relation  to  the  subject  em- 
braced in  tlie  Act  is  purely  illusory,  or 
founded  upon  unreasonable,  odious,  or  absurd 
distinctions,  have  always  been  held  uncon- 
stitutional and  void." 

NichoU  V.  Waiter,  37  Minn.  264,  is  pe- 
culiarly in  point.  The  court  said  :  "  Recur- 
ring, to  the  law  in  (question  we  find  it 
divides  the  counties  m  two  classes,  the 
classification  based  upon  an  event  in  the 
past  so  that  no  county  in  one  class  can  ever 
pass  into  the  other  class ;  and  to  those  in  one 
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class  is  applied  what  we  may  call  the  ma- 
jority rule,  and  to  those  in  the  other  the 
three- fifths  rule.  Had  the  Act  specified  by 
name  those  counties  in  which  one  rule  should 
apply,  and  those  in  which  the  other  should 
ftpplj)  i^  would  hardly  be  questioned  that 
the  legislation  was  special  and  not  general 
and  uniform,  in  its  operation  throughout  the 
State.  But  the  counties  were,  at  tbe  date  of 
the  Act,  identified,  and  their  status  fixed  for 
all  time,  by  reference  to  the  specified  event, 
as  fuUv  as  though  the  counties  were  named. 
There  is  nothinir  in  the  event  which  is  the 
basis  of  classification  which  suggests  any 
necessitv  or  propriety  for  a  different  rule  to 
be  applied  to  tlie  counties  to  be  placed  in  the 
two  classes.  Why  one  county  which  had 
located  its  county-seat  by  a  vote  of  its  elect- 
ors, twenty-five  years  or  six  months  before 
the  Act  passed,  should  require  a  vote  of 
three  fifths  of  its  electors  to  remove  it,  and 
the  county  which  should  so  locate  it  three 
or  six  months  after  the  Act  passed,  may  again 
remove  or  locate  it  upon  a  mere  majority 
vote  is  impossible  to  conceive,  except  that 
the  Legislature  has  arbitrarily  so  provided. 
But  in  such  matters  the  Legislature  cannot 
arbitrarily  so  provide.  The  Act  is  uncon- 
stitutional and  void."  In  Mannet  v.  State^ 
45  Ohio  St.  63,  9  West.  Hep.  449,  the  same 
doctrine  is  clearly  stated  and  recognized  : 
"  The  law  is  not  a  special  Act.  It  is  local 
and  special  as  to  the  ends  to  be  accompliahed, 
but  general  in  its  terms  and  operations,  ap- 
plying to  all  cities  of  the  first  grade  of  the 
hrst  class.  It  is  not  limited  to  such  cities 
as  may  have  been  in  that  class  and  grade  at 
the  date  of  its  enactment.  At  that  time 
Cincinnati  was  the  only  city  in  the  State 
answering  to  the  description,  but  there  is  a 
possibility,  not  to  say  certainty,  that  other 
cities  in  the  State  will  increase  m  population 
so  that  they  will  pass  into  this  grade,  and 
when  that  happens  they  will  come  within 
the  provisions  of  this  law.  In  this  respect 
tbe  law  differs  essentially  from  that  in  review 
in  the  case  of  State  v.  Mitdiell,  31  Ohio  St. 
592.  That  law  was  made  applicable  only  to 
cities  of  the  second  class  having  a  population 
of  31,000  at  the  last  federal  census,  and  in- 
asmuch as  Columbus  was  the  only  city  in 
the  State  having  that  population,  and  as  the 
Act  could  apply  only  to  that  city  and  never 
to  any  other,  and  as  it  undertooK  to  confer 
corporate  powers,  this  court  held  it  to  be  in 
confiict  with  section  1  of  article  13,  and 
therefore  void.  A  like  objection  was  found 
to  exist  against  the  Act  under  consideration 
in  the  case  of  State  v.  Pugh,  43  Ohio  St,  98, 
1  West.  Rep.  36,  and  the  distinction  above 
indicated  is  made  apparent  with  great  clear- 
ness and  force  in  the  opinion  rendered  by  the 
present  chief  justice. "  Without  further  quo- 
tation from  opinions,  we  cite,  as  sustaining 
the  same  view,  the  following  cases:  State  v. 
Boyd,  19  Nev.  43 ;  Woodard  v.  Brien,  14  Lea, 
520;  Mot^sony.  Bachert,  112  Pa.  822,  3  Cent. 
Rep.  117 ;  State  v.  CovingtotK  29  Ohio  St.  102 ; 
Define  v.  Oook  County  Comrs.  84  111.  592 ;  State 
V.  Herrmann,  75  Mo.  340 ;  State  v.  MiteheU, 
31  Ohio  St.  607 ;  State  v.  Hunter,  38  Kan. 
578 ;  State  OaddU,  44  N.  J.  L.  365 ;  State  v. 
Hammer,  42  N.  J.  L.  440. 
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It  was  urged  that  the  mere  fact  that  those 
counties  in  which  there  were  such  expensive 
buildings  could  never  come  within  the  law 
was  insufficient  to  render  the  Act  void ;  that 
they,  under  ordinary  circumstances,  would 
never  descend  into  that  class;  and  that  the 
fact  that  destruction  of  such  expensive  im- 
provements might  possibly  in  the  future 
bring  them  within  the  description  of  the 
class  having  inexpensive  public  buildings 
should  not  be  considered,  it  being  only  a 
remote  contingencv.  But  the  difficulty  .with 
this  reasoning  is  that  it  ignores  the  fact  that 
the  counties  having  inexpensive  buildings 
at  the  date  of  the  passafi^e  of  the  Act  can 
never,  by  the  erection  of  expensive  buildings 
or  in  any  other  manner,  ascend  into  the  ex- 
pensive building  class.  They  are  kept  for- 
ever within  the  particular  class  in  which 
the  Act  finds  them,  notwithstanding  the  fact 
that  in  the  future  change  of  condition  may 
bring  them  within  the  description  of  the 
other  class.  The  boundary  between  these 
two  classes  was  as  permanently  fixed  when 
the  Act  was  passed  as  if  the  counties  had  by 
name  been  placed  within  these  two  classes 
respectively.  The  line  drawn  by  the  Legis- 
lature is  therefore  purely  arbitrary.  It  is 
one  thin^  to  assert  that  all  except  a  single 
object  will  be  forever  kept  from  the  class  by 
circumstances,  and  another  and  entirely  dif- 
ferent thing  to  attempt  to  exclude  all  others 
by  the  very  terms  of  the  law.  A  law  ap- 
plicable to  all  the  cities  of  the  State  of  New 
York  having  not  less  than  a  million  popu- 
lation may  never  embrace  any  other  city. 
But,  the  classification  being  reasonable,  it 
ought  not  to  be  prohibited  ^cause  no  other 
city  may  ever  enter  the  class.  But,  when 
the  Act  in  express  terms  ^jrevents  any  further 
accession  to  the  class  it  is  apparent  that  the 
classification  stands,  not  upon  a  reasonable 
ground  based  on  difference  in  population, 
but  is  purely  arbitrary.  The  Act  mi^ht  as 
well  have  expressly  named  the  particular 
objects  included,  to  the  exclusion  of  all 
others.  Bo  far  as  this  particular  provision 
of  the  Oonstitulion  against  special  legislation 
is  concerned  it  is  immaterial  that  the  Act  is 
general  in  form.  The  question  is  always  as 
to  its  effect.  Any  other  doctrine  would 
render  nugatory  the  prohibition  of  the  funda- 
mental law  against  special  legislation. 
Under  the  guise  of  statutes  general  in  terms, 
special  legislation,  in  effect,  could  be 
adopted  with  no  inconvenience,  and  the  evil 
to  be  extirpated  would  flourish  unchecked. 
Statutes  general  in  terms  have  been  adjudged 
void  as  special  legislation,  because  they  could 
operate  only  upon  a  part  of  a  class.  The 
authorities  are  explicit  upon  this  question: 
People  V.  Central  Pac.  R.  Co.  88  Cal.  893 ; 
Dundee  Mortg.  de  T.  Invest,  Co,  v.  School  Dist. 
No,  i,  21  Fed.  Rep.  151 ;  Miller  v.  Kifiier, 
68  Cal.  142 ;  MchoU  v.  Walter,  37  Minn.  264  ; 
Co?n.  V.  Patton,  88  Pa.  258 ;  Devine  v.  Cook 
County  Comrs,  84  111.  592 ;  State  v.  MiteheU, 
31  Ohio  St.  607. 

Said  the  court  in  i\ri(;Ao29  V.  Walter:  "These 
cases  cited  from  many  on  the  subject  are 
sufficient  to  show  that,  in  determining 
whether  a  law  is  general  or  special,  courts 
will    look  not  to  its  form  or  phraseology 
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merely,  but  to  its  substance  and  necessary 
operation."  In  Com,  v.  Patton^  88  Pa.  258, 
an  act  general  in  form,  but  so  worded  that 
it  could  apply  to  only  one  county  in  the 
'State,  was  before  the  court.  It  characterized 
this  attempted  evasion  as  ^  classification  run 
mad."  In  State  v.  PttgA,  43  Ohio  St.  98,  1 
West.  Rep.  36,  the  court  says,  at  page  10», 
43  Ohio  St.  :  "^It  is  not  the  form  the  statute 
is  made  to  assume,  but  its  operation  and 
effect,  which  is  to  determine  its  constitu- 
tionality. "  It  is  no  answer  to  the  contention 
that  an  act  is  special  legislation,  to  insist 
that  only  a  single  class  is  excluded.  Tlie 
exclusion  of  a  single  person  or  object  which 
should  be  affected  by  a  statute  is  fatal.  All 
must  be  included  or  the  law  is  not  general. 
If  one  may  be  omitted,  where  shall  this 
line  be  drawn?  Here  authority  is  in  accord 
with  principle.  Darts  v.  Clark,  106  Pa. 
385 ;  State  v.  Undson  County  Bd,  of  Chosen 
FreeluMers,  50  N.  J.  L.  82,  9  Cent.  Rep. 
501 ;  State  v.  Camden  City  Council,  50  N.  J. 
L.  87,  9  Cent.  Rep.  497 ;  Manning  v.  Klip- 
pel,  9  Or.  367 ;  Milier  v,  Kister,  68  Cal.  142. 
Lodi  Twp,  v.  StaU,  51  N.  J.  L.  402,  6  L.  R. 
A.  56.  In  this  last  case  the  court  said : 
"The  rule  is  that  in  any  classification  for 
the  purpose  of  a  general  law  all  must  be  in- 
cluded and  made  subject  to  it,  and  none 
omitted  that  stand  upon  the  same  footing 
regarding  the  subject  of  legislation.  To 
omit  one  so  circumstanced  is  as  fatal  a  defect 
as  to  include  but  one  of  a  number."  In 
Davis  v.  Clark,  106  Pa.  384,  the  court  said : 
"It  was  not  then  a  general  Act  applicable  to 
every  part  of  the  Commonwealth.  It  did 
apply  to  a  great  number  of  counties,  but 
there  is  no  dividing  line  between  a  local  and 
a  general  statute.  It  must  be  one  or  the 
other.  If  it  apply  to  the  whole  State,  it  is 
general.  If  to  a  part  only,  it  is  local.  As 
a  legal  principle,  it  is  as  effectually  local 
when  it  applies  to  sixty-five  counties  out  of 
the  sixty -seven  as  if  it  applied  to  one  county 
only.  The  exclusion  of  a  single  county  from 
the  operation  of  the  Act  makes  it  local."  To 
same  effect  is  State  v.  Mullica  Twp.  51  N.  J. 
L.  412.  The  case  of  People  v.  Newburgh  db 
S.  PI,  Pood  Co.,  86  N.  Y.  1,  is  cited  as  hold- 
ing a  contrary  doctrine.  We  do  not  so  con- 
strue that  decision.  But  we  would  have  no 
hesitation  in  declaring  that  doctrine  unsound 
if  it  adjudged  an  act  to  be  not  special,  so 
far  as  the  constitutional  inhibition  against 
special  legislation  is  concerned,  because  it 
related  to  all  except  two  counties  in  the  State, 
where  there  was  no  reason  for  classification. 
If  an  Act  is  not  special  because  it  relates  to 
all  except  a  single  county  in  a  State,  without 
any  reason  for  the  classification,  then  the 
Le'^islature  can  accomplish  indirectly  what 
it  IS  beyond  their  power  to  bring  about  by 
direct  steps.  Whenever  it  is  desired  to  in- 
troduce a  new  rule  as  to  a  single  county,  a 
general  law  can  be  passed  establishing  that 
rule  in  all  the  counties,  and  then  another 
law  can  be  enacted  re-establishing  the  old 
rule  in  all  counties  except  the  one  singled 
out  to  be  governed  by  the  new  rule.  The 
first  law  would  be  clearly  eeneral,  and, 
under  what  it  is  claimed  is  the  New  York 
doctrine,  the  second  Act  could  not  be  assailed 
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as  special  legislation.  This  would,  indeed, 
be  an  ingenious  mode  of  neutralizing  the 
constitutional  prohibition  aj^ainst  special 
legislation.  We  would  not  give  it  our  sanc- 
tion, however  it  might  be  buttressed  by  au- 
thority. 

Can  the  proviso  be  stricken  out  and  the 
Act  sustained  without  it?  If,  in  striking 
out  the  proviso,  the  effect  is  to  extend  the 
provisions  of  the  law. over  counties  having 
expensive  buildings,  the  legislative  will  is 
disregarded.  If,  on  the  other  hand,  it  is  said 
that  the  law  will  reach  no  further  after  the 
provision  is  eliminated  than  with  the  pro- 
viso undisturbed,  then  the  Act  is  special  leg- 
islation, because  it  is  too  restricted  in  its 
operation.  To  include  such  counties  is  to 
defy  the  will  of  the  Legislature  as  expressed 
in  their  statute ;  to  exclude  them  is  to  defy 
the  will  of  the  people  as  expressed  in  their 
fundamental  law.  Here  again  the  voice  of 
reason  and  the  voice  of  authority  are  one. 
Nichols  V.  Walter,  87  Minn.  264;  Delaware 
Bay  A  C.  M.  R.  Oo.  v.  Marldeu  (N.  J.  Err.  & 
App.)  16  Atl.  Rep.  486 ;  StaU  v.  Sauk  CkmrUy 
Suprs.  62  Wis.  376-379.  Said  the  court  in 
the  last  case : .  **  It  was  argued  by  the  coun- 
sel for  the  appellant  that  although  the  pro- 
viso in  the  Act  of  1881  is  invalid  it  does  not 
vitiate  the  whole  Act,  and  that  the  residue 
may  be  upheld  as  a  valid  law.  The  rule  is 
in  such  cases  that  unless  the  void  part  was 
the  compensation  for  or  inducement  to  the 
valid  portion,  so  that  the  whole  Act,  taken 
together,  warrants  the  belief  that  the  Legis- 
lature would  not  have  enacted  the  valid  por- 
tions alone,  such  portions  will  be  operative ; 
otherwise  not.  ...  In  the  present  case 
there  is  no  room  for  the  application  of  this 
rule,  for  the  reason  that  the  Legislature  has 
not  enacted  that  the  statute  should  extend  to 
Grant  County,  but  has  expressed  a  contrary 
intention.  By  no  possible  construction  can 
the  statute  be  held  to  be  operative  in  Grant 
County,  and  it  is  essential  to  its  validity 
that  it  be  operative  in  that  as  well  as  in 
every  other  county  of  the  State. " 

It  was  urged  in  the  appellants'  brief  that 
the  Act  was  repugnant  to  section  70  of  arti- 
cle 2  of  the  State  Constitution,  providing 
that  "in  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall 
be  enacted.^'  The  point  appears  to  have 
been  abandoned  on  the  oral  argument,  but 
we  will  notice  it.  There  are  two  conclusive 
answers  to  this  position.  In  the  first  place 
it  applies  only  to  cases  other  than  those 
previously  enumerated  in  section  69,  and  this 
section  embraces  all  laws  locating  or  chang- 
ing county-scats.  The  second  answer  is  that 
the  question  whether  a  general  law  can  be 
made  applicable  is  purely  a  legislative  ques- 
tion, and  the  decision  of  the  law-making 
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power  in  this  respect  is  subject  to  no  review. 
Bcanmlle  v.  StaU,  118  Ind.  426,  4  L.  R  A. 
98 ;  Wiley  v.  Blufftm,  111  Ind.  152,  9  West. 
Rep.  681 ;  Broton  v.  Denver,  7  Colo.  905 ; 
People  V.  McFadden,  81  Cal.  489;  Biehman 
V.  Muscatine  County  Suprs,  77  Iowa,  518; 
Otoners  of  Lands  v.  People,  113  111.  296 ;  ^at€ 
V.  Boone  County  Ct,  50  Mo.  317 ;  MeGiU  v. 
StaJU,  U  Ohio  St.  247 ;  State  v.  Hitehtock,  1 
Kan.  178. 

There  is  much  force  in  the  position  that 
the  Act  in  question  is  a  law  of  a  general  nat- 
ure, within  the  meaning  of  section  11  of 
article  1  of  the  Constitution,  providing  that 
all  laws  of  a  general  nature  shall  have  a 
uniform  operation.  Vermo^it  L,  A  T.  Go, 
V.  Whithed  (N.  Dak.)  49  N.  W.  Rep.  818; 
PeopU  V.  Central  Pac,  R.  Co.  43  Cal.  898- 
482.  But  see  StaU  v.  Shearer,  46  Ohio  St. 
275.  That  the  law  is  not  uniform  in  its 
operation,  within  the  meaning  of  the  Consti- 
tution, naturally  follows  from  the  arbitrary 
nature  of  the  classification  it  attempts  to 
make.  See  cases  cited  in  Vermont  L.  A  T. 
Co.  V.  Wkithed  (N.  Dak.)  49  N.  W.  Rep. 
818-820. 

The  judgment  and  order  of  the  District  Court 
are  reversed,  and  that  court  is  directed  to  en- 
ter judgment  in  favor  of  the  plaintilEs  upon 
the  demurrer  for  the  relief  demanded  in  the 
complaint. 

All  concur. 

ON  REHEARING. 

Per  Curiam: 

This  is  a  motion  to  modify  the  order  for 
judgment  heretofore  entered  in  the  above- 
entitled  action.  The  motion  came  on  for  a 
hearing  at  a  regular  term  of  this  court  held 
at  the  city  of  Fargo,  on  the  12th  day  of  Jan- 
uary,  A.  D.  1892,  and  before  the  remittitur 
herein  is  transmitted  to  the  court  below. 
After  hearing  counsel  for  the  respective  par- 
ties, and  upon  consideration,  it  is  adjudged 
that  the  original  order  for  judgment  herein 
be  and  the  same  is  modified  so  as  to  read  as 
follows :  first,  the  order  of  the  district  court 
sustaining  defendants'  demurrer  to  the  com- 
plaint and  the  order  of  the  district  court  dis- 
solving the  temporary  injunction  herein  are 
respectively  and  in  all  things  reversed ;  sec- 
ond, the  defendants  and  respondents  herein 
are  permitted  to  make  application  to  the  dis- 
trict court  for  leave  to  plead  over  and  make 
answer  to  the  complaint,  and  the  district 
court,  in  the  exercise  of  its  discretion,  will 
permit  an  answer  to  be  interposed,  if  it  shall 
appear  to  the  satisfaction  of  said  court  that 
the  application  is  made  in  good  faith,  and 
not  for  the  purpose  of  delay,  and  that  a  ver- 
ified answer  can  be  served  which  will  em- 
body a  good  defense  on  the  merits. 
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V. 

NEW  YORK  ELEVATED  R.  CO.  et  al, 

BespU. 

i N.  Y ) 


1.  Tlie  loMi  of  priTaey  of  promlaes  lued 
as  »  dwelling^,  eaiued  by  the  ecmstme- 
tion  In  »  street  In  fSront  of  them  of  aji 
elerrated  milroad  and  ntatlon,  whereby 
employ^  and  vaaBengen  oan  look  Into  the  win- 
dows, is  an  element  of  damages  so  far  as  it  depre- 
dates the  rental  value  of  the  premises. 

8.  A  Judgment  for  deftadaat  will  be 
rerei'sod  for  ezcludlngr  from  the  considera- 
tion of  the  Jury  an  element  which  might  have 
entltied  plaintiff  to  nominal  damages  at  least, 
although  it  is  difficult  to  say  how  the  Jury  could, 
under  the  evidence,  have  determined  the  amount 
of  damages  attributable  thereto. 

(January  86,  IMNB.) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  G^eneral  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York  afBrming  a  judj^ent  of  a  trial  term  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  reduction  of  the  rental 
value  of  premises  in  which  plaintiff  had  a  life 
estate  because  of  the  alleged  wrongful  con- 
struction and  operation  of  defendants'  railroad 
in  the  street  in  front  of  them.     Reverted, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  E.  Whitehead  and 
Stanley  W*  Dexter,  for  appellant: 

All  of  the  annoyances  from  the  railroad — 
as  noise,  vibration,  and  loss  of  privacy — 
should  have  been  considered. 

Drucker  v.  Manhattan  E,  Co.  8  Cent.  Rep. 
68,  106  N.  Y.  162;  Lahr  v.  Metropolitan  Elev. 
B,  Co,  6  Cent.  Rep.  871,  104  N.  Y.  295;  Kane 
V.  New  York  Elevated  B,  Co,  11  L.  R  A.  640, 
126  N.  Y.  186. 

Loss  of  privacy  is  material,  in  this  class  of 
suits. 

BuceUiwh  V.  Metropolitan  Board  of  Works, 
L.  R.  5  H.  L.  Cas.  418;  Baltim(/re  S  P,  B.  Co. 
V.  Fifth  Baptist  Church,  108  U.  8.  317,  27  L. 
ed.  789. 

Interference  with  privacy  by  the  collection 
of  crowds  is  a  nuisance. 

Bostoek  V.  North  Staffordshire  B,  Co,  5  De 
G.  &  8.  684;  Walker  v.  Brewster,  L.  R.  5  Eq. 
25;  Inehbald  v.  Bobinson,  L.  R.  4  Ch.  App. 
888;  Bex  v.  Moore,  8  Barn.  &  Ad.  184. 

La  cases  of  misdirection  by  the  court  the  in- 
quiry is  not  whether  the  jury  were  actually 
misled  by  the  instructions  given,  but  whether 
the  instructions  were  calculated  to  mislead 
them. 

Thompson,  Charging  the  Jury,  p.  168;  Ben- 
ham  V.  vary, il  Wend.  88;  Erben  v.  Lorillard, 
19  N.  Y.  299. 

Under  any  aspect  of  the  case  the  plaintiff 

Nora.— The  novelty  of  the  point  presented  in 
the  above  case  concerning  the  loss  of  privacy, 
while  renderinsr  it  interesting-  and  valuable,  gives 
small  opportunity  for  annotation. 
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was  entitled  to  nominal  damages;  and  the  right 
to  the  street  easements  being  in  question  a  new 
trial  will  be  grflited,  as  a  property  right  is  af- 
fected 

Hyatt  V.  Wood,  8  Johns.  239;  Herrick  v. 
J^acer,  5  Wend.  580;  MeOonihe  v.  New  York 
dt  B,  B.  Co.  20  N.  Y.  495;  Bean  v.  Metropolis 
tan  B.  Co,  119  N.  Y.  540;  Mortimer  v.  Man- 
hattan B,  Co.  29  N.  Y.  8.  R.  262. 

The  invasion  in  this  case  of  plaintiff's  life 
estate  in  the  premises  and  the  impairmept  of 
her  easements  in  Greenwich  and  Franklin 
streets,  is  a  trespass  upon  her  freehold,  and 
she  is  entitled,  on  the  uncontradicted  evidence, 
to  at  least  nominal  damages,  which  would 
carrv  costs 

Kelly  V.  New  York  db  M.  B,  B.  Co.  81  N.  Y. 
288;  Brtten  v.  Manhattan  B.  Ch,  89  N.  Y.  8. 
R.  86;  Jones  r.  Metropolitan  Kiev.  B.  Co.  89 
N.  Y.  8.  R.  177;  Dinehart  v.  Wells,  2  Barb. 
482:  Barton  v,  Jordan,  82  9{.  Y.  8.  R.  920; 
CroweU  v.  Smith,  85  Hun,  182. 

Messrs.  Jalien  T.  DaTies  and  BraJaard 
ToUes*  for  respondents: 

A.  verdict  for  defendant  will  not  be  set  aside 
as  against  evidence,  merely  because  plaintiff 
was  entitled  to  nominal  damages. 

Bundea  v.  Butler,  10  Wend.  119;  EOOer  v. 
Brooks,  22  Jones  &  8.  78;  Beading  v.  Oray,  5 
Jones  &  8.  79;  Brantingham  v.  Pay,  1  Johns. 
Cas.  255;  Hyatt  v.  Wood,  8  Johns.  289;  Deven- 
dorf  V.  Wert,  42  Barb.  280;  Jennings  v.  Loring, 
5  Ind.  260. 

Bradlejy  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  life-tenant  of  a  house  and  lot 
at  the  northeast  comer  of  Greenwich  and 
Franklin  streets,  in  the  city  of  New  York, 
brought  this  action  to  recover  damages  alleged 
to  have  been  suffered  by  her  by  the  mainte- 
nance and  operation  of  the  New  York  Elevated 
Railroad  (of  which  the  Manhattan  Railway 
Company  was  the  lessee)  in  Greenwich  8treet 
in  front  of  her  premises,  and  the  erection  and 
maintenance  of  a  station  for  passengers  to  go 
onto  and  depart  from  the  cars,  which  station 
was  near  to  the  plaintiff's  house  in  front  on 
Greenwich  8treet,  and  on  Franklin  8treet,  into 
which  it  extended.  The  plaintiff  gave  evi- 
dence tending  to  prove  some  disturbance  of 
her  easements  of  light,  air,  and  access  by  the 
railroad  and  its  use.  8he  also  gave  some  evi- 
dence of  noise  produced  by  it,  and  of  the  loss  of 
privacy  in  the  use  of  the  third  story  of  the  build- 
ing. It  appeared  that  the  rental  value  of  the 
plaintiff's  premises  had  depreciated  since  the 
railroad  was  constructed;  and  evidence  on  the 
part  of  the  defendant  was  to  the  effect  that  in 
that  neighborhood  the  depreciation  of  rents  was 
occasioned  by  the  removal  of  the  business 
stand  of  the  Long  Island  farmers  from  there 
to  Gansvoort  market,  thus  diverting  the  trade 
incident  to  that  traffic  from  the  former  to  the 
latter  place.  The  court  submitted  to  the  jury 
the  question  whether  the  rental  value  of  the 
plaintiff's  premises  had  been  diminished  bv 
deprivation  of  light,  air,  and  access  through 
the  maintenance  and  o];)eration  of  the  road, 
and  directed  them  to  exclude  from  their  con- 
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sideration  the  elements  of  noise,  vibration,  and 
the  loss  of  privacy,  for  which  they  coald  allow 
no  damages.  The  plaintiff's  exceptions  were: 
finty  to  the  portion  of  the  charge  directinii^  the 
jury  to  exclude  noise  and  vibration  from  con- 
sideration; and,  second,  to  the  Mke  instruction 
as  to  the  loss  of  privacy.  As  there  was  no  evi- 
dence of  any  vibration,  the  first  exception  was 
too  broad  to  raise  the  question  in  its  applica- 
tion to  the  noise  resultmjc  from  the  operation 
of  the  road.  Haggart  v.  Morgan^  5  N.  Y.  422, 
55  Am.  Dec.  360;  Groat  v.  Oile,  51  N.  Y.  481. 
And  the  question  arises  upon  the  exclusion  of 
the  subject  of  the  loss  of  privacy  from  the 
consideration  of  the  jury.  It  seems  well  estab- 
lished that  the  theory  upon  which  an  action  at 
law  may  be  supported  by  an  abutting  owner 
against  the  defendants  is  that  they  are  in  such 
sense  trespassers  or  wrong-doers  as  to  be  liable 
to  such  owners  for  all  the  injuries  resulting 
proximately  from  the  wrongful  act  of  main- 
taining and  operating  their  elevated  road. 
Lafir  V.  Metropolitan  EUt,  R.  Co,  104  N.  Y. 
269,  6  Cent.  Rep.  <871;  Drucker  v.  Manhattan 
R.  Co.  106  N.  Y.  157,  8  Cent.  Rep.  66;  Kane 
V.  New  Fork  EUr.  R.  Co.  125  N.  Y.  164,  186, 
11  L.  R.  A.  ^640.  In  the  latter  case,  and  in 
the  more  recent  one  of  American  Bank-Note 
Co,  V.  New  York  Elet.  R,  Co.,  129  N.  Y.  252,  it 
was  held  iJbaU  while  such  relation  of  trespasser 
continued,  the  defendants  were  liable  to  the 
abutting  owner  for  the  damages  occasioned  to 
him  by  the  noise  of  operating  the  road.  This 
liability  of  the  defendants  is  not  that  for  which 
the  remedy  is  by  action  in  the  nature  of  that 
formerly  known  as  *' trespass  quare  clausum" 
but  rather  in  the  nature  of  that  known  at  com- 
mon law  as  an  ''action  on  the  case."  Ker- 
nochan  v.  New  York  Efec,  R.  Co.  128  N.  Y. 
559.  The  continued  invasion  of  the  privacy 
of  the  occiipant  of  a  building  very  like!  v  would 
have  the  effect  to  reduce  the  rental  value  of  it 
for  some  purposes.  The  first  floor  of  the  plain- 
tiff's building  was  occupied  as  a  grocery  or 
liquor  store,  and  the  two  above  were  occupied 
by  persons  as  places  of  abode.  But,  so  far  as 
appnears,  only  two  rooms  are  exx)08ed  or  subject 
to  the  loss  of  privacy.  Those  rooms  are  on 
the  third  floor,  and  have  one  window  in  front 
on  Greenwich  Street  and  two  on  the  Franklin 
Street  side.  The  opportunity,  by  means  of 
the  windows,  to  look  into  the  rooms,  is  from 
the  station  platform  on  both  streets.  The  evi- 
dence on  the  subject  was  mainly  given  by  a 
person  who  had  occupied  those  rooms,  and 
was  to  the  effect  that  the  looking  in  the  win- 
dows by  the  passengers  and  employes  was  very 
annoying;  that  they  did  it  from  the  station 
platform;  and  that  they  interfered  with  the 
privacy  of  the  rooms,  by  looking  in  when 
standing  on  the  platform  and  when  coming 
down  the  stairs  along  the  building.  It  may  be 
seen  that  this  exposure  of  the  rooms,  and  the 
occupants  within  them,  to  the  observation  of 
persons  at  all  times  of  the  day.  would  be  detri- 
mental to  them  as  dwelling-places.  While  it 
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is  true  that  the  observation  taken  b^  the  pat- 
rons and  employes  of  the  defendants  is  not  the 
act  of  the  latter,  the  defendants  have  fumiabcd 
the  means  and  opportunity  for  those  persoiL« 
to  invade  the  privacy  of  these  rooms  by  look 
ing  into  them  through  the  windows,  and  it  l< 
by  the  invitation  and  procurement  of  the  de- 
fendants, for  the  purpose  of  the  business  of 
the  road,  that  people  are  at  the  station  and  on 
its  platform.  J^o  reason  appears  why  the  de- 
fendants should  not  be  responsible  for  the  coc- 
sequences  of  the  loss  of  privacy  thus  occasioned 
so  far  as  it  depreciated  the  rental  value  of  the 
rooms  in  the  plaintiff's  building.  Those  col*- 
sequences  detrimental  to  the  rooms  are  xht 
rational  result  of  the  maintenance  of  the  road 
and  the  station,  and  are  leasonably  attribota- 
ble  to  that  cause. 

In  Buecleuch  v.  Metropolitan  Board  of  Viuri* 
L.  R.  5  H.  L.  418,  the  plaintiff,  under  lea<c 
from  the  crown,   occupied   certain   preffii>es 
known  as  the  "Marlagn  House,"  the  garden 
of  which  extended  to  the  Thames,  where  n 
was  protected  from  the  river  by  a  wall,  throa^i 
which  was  a  door  and  a  causeway  leadihe 
to  the  water.     The    defendants,    under   tbr 
Thames  Embankment  Act,  constructed  a  rosi 
way  in  front  of  the  premises,  and  higher  tht:: 
the  garden.    It  was  there  held  that  the  los^  of 
the  use  of  the  river  frontage,  and  the  cowe 
quent  loss  of  privacy,  increase  of  dost,  aiiij 
noise  occasioned  by  the  erection  of  the  eiL 
bankment  road-way,  were  subjects  to  be  ooiy 
sidered    in    estimating  the    damagt^    to   be 
awarded  to  the  plaintiff.    In  the  present  casi:. 
although  the  loss  of  privacy  was  properly  an 
element  for  the  consideration  of  the  jury  J  the 
Question  arises  whether  the  plaintiff  was  preju 
aiced  by  the  exclusion  of  it  from  their  attfc 
tion.    There  was  no  evidence  specifically  ap> 
plicable  to  damages  resulting   from  loss  o! 
privacy,  but  the  diminished  rental  upon  whki: 
the  plaintiff  sought  to  recover  mainly  had  reir 
tion  to  the  entire  building,  and  was  charged  t- 
have  been  produced  by  the  causes  which  tLr 
maintenance  and   operation  of  the  road  ftir 
nished.    This  included  the  interference  vita 
the  easements  of  light,  air  and  access,  as  wt  '• 
as  the  consequences  of  noise  and  loss  of  pri^so . 
But  the  latter,  so  far  as  appears,  was  apptiri- 
ble  only  to  a  couple  of  rooms  on  the  third  doi^r 
It  is  difficult  to  see  how  the  jury  could,  by  as) 
rule  of  apportionment,  have  determined  upn't 
the  evidence  the  loss  of  rental  for  that  canse 
if  they  had  been  disposed  to  have  given  disr 
ages  for  the  loss  of  privacy.     They  may  bov 
ever,  have  given  the  plaintiff  nominal  dam&r^ 
for  that  cause,  if  it  had  not  been  excluded  tk^ 
their  consideration;  and,  as  the  plaintiff  miv 
have  been  prejudiced  by  the  miadirectioo  o'' 
the  court,  the  error  cannot  be  disregaidfd  oc 
review.    Herriek  v.  Storer,  5  Wend,  580. 

These  views  lead  to  the  conclusion  that  f»' 
judgment  should  be  reversed,  and  a  new  ird 
granted,  costs  to  abide  event. 

All  concur. 
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Moses  CREEK,  Admr,  etc.,  of   Matilda  E. 
McClintic,  Deceased. 


( 


Ind. 
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1.  A  motion  Ibr  Judfl^ent*  which  Bagrs* 
*'The  defendajit  iUea  motion  for  Jad^ 

ment  on  tbe  answers  to  interroratories  not- 
wlthfltandlng  tbe  general  verdict  for  plaintiff." 
is  suflioieDt  in  form  to  present  the  question. 

2.  The  neiflifi^noe  of  »  hnsband  will 
not,  merely  because  of  the  marital  re- 
hition,  be  imputed  to  bis  wife,  who  Is  injured 
while  ridinsr  with  him. 

<  January  7, 1802.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Carroll  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Afflitned, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  E.  C.  Field  and  C.  C.  Matson* 
for  appellant: 

If  an  adult,  in  full  possession  of  bis  facul- 


ties, is  injured  in  broad  daylight  by  a  collision 
with  a  train  at  a  public  crossing  with  which 
be  is  familiar,  the  fault  is  prima  facie  his  own. 
regardless  of  whether  any  signals  are  sounded, 
or  the  speed  fast  or  slow.  And  unless  he 
proves  that  he  was  free  from  fault  himself,  the 
action  fails. 

Cincinnati^  II,  &  L  R.  Go,  v.  Butler,  1  West. 
Rep.  110,  108  Ind.  31;  Indiana,  B.  db  W.  R. 
Go,  V.  Greene,  8  West.  Rep.  888, 106  Ind.  279; 
BeUefontaine  B,  Co,  v.  Hunter,  33  Ind.  333; 
Toledo,  W.  A  W,  R.  Co.  v.  Shuekman,ffy\vi^. 
42;  St.  Louis  A  8,  K.  R,  Co.  v.  Mathioi,  50 
Ind.  65;  LouiwiUe  A  N,  R,  Co.  v.  Orr,  84 
Ind.  50;  Indiana,  B.  dfe  W.  R,  Co.  v.  Ham- 
mock,  12  West.  Rep.  2»8,  118  Ind.  1. 

Such  a  person  must  always  approach  a  rail- 
way crossing  under  the  apprehension  that  a 
tram  is  liable  to  come  at  any  moment;  and 
carefully  and  diligently  use  bis  senses  of  sight 
and  hearing  to  ascertain  whether  a  train  is 
coming  before  ffoingon  the  track;  and  injury, 
when  the  use  of  eitner  of  said  faculties  would 
have  given  sufficient  warning  to  enable  the 
party  to  avoid  the  danger,  conclusively  proves 
negligence. 

BeUefontaine  R.  Co,  v.  Hunter,  dS  Ind.  867: 
Indiana,  B.  dt  W.  R.  Co.  v.  Hammock,  supra; 
Terre  Haute  <Sh  I.  R.  Co,  v.  Clark,  73  Ind.  168; 
Cincinnati,  H.  d  I,  R,  Co,  v.  Butler,  1  West. 


!>i  OTJi.— Imputing  eontributon/  neQligence  of  driver 

of  privQJU  vehicle  to  his  wife,  wht)  is  injured 

whUe  riding  wUh  him. 

In  a  New  York  decision  to  the  effect  that  the 
ne^lifirence  of  the  driver  of  a  carriage  is  not  imput- 
able to  his  wife,  who  is  injured  by  the  overthrow 
of  the  carriafire  while  riding  with  him,  cau8<ki  by  a 
heap  of  dirt  in  the  street,  the  court,  after  quoting 
from  another  case  in  which  one  person  has  been 
riding  with  another  on  tnvitatiou,  said  the  eame 
reasoning  applied  and  made  no  attempt  to  dis- 
tinguish between  a  wife  and  any  other  person  in- 
jured in  such  circumstances.  Platz  v.  Oohoes,  ti 
Hun,  101. 

So  a  decision  of  the  circuit  court  of  tbe  United 
states  in  Ohio  denied  that  contributory  negligence 
)f  a  husband  can  be  Imputed  to  his  wife  while  rld- 
ng  with  him,  who  is  injured  by  the  upsetting  of 
;beir  buggy  caused  by  dogs  chasing  their  horse. 
Jhaw  v.  Craft,  87  Fed.  Rep.  817. 

The  same  was  held  where  she  was  injured  by  run- 
ling  against  a  pole  located  in  the  highway  while 
•icling  with  her  husband.  Sheffield  v.  Central  U. 
reieph.  Co.  86  Fed.  Rep.  164. 

And  a  Texas  case  decides  that,  although  the  neg- 
ig-ence  of  a  driver  in  attempting  to  cross  a  railway 
rack  is  not  imputable  to  his  wife  while  riding  with 
im,  she  will  be  held  to  the  duty  of  exercising 
rdinary  care.  Ghilveston,  H.  ft  8.  A.  R.  Co.  v. 
Cutac,  72  Tex.  648. 

No  reference  is  made  in  this  case  to  a  prior  de- 
Islon.  that  a  wife  is  chargeable  with  the  negU- 
enoe  of  ber  husband,  with  whom  she  is  riding  ^- 
ind  an  ox  team  approaching  a  railroad  crossing, 
ulf  C.  &  S.  F.  R.  Co.  V.  Greenlee,  08  Tex.  844.  In 
lis  earlier  case  the  court  did  not  discuss  the^rela- 
on  of  tbe  parties,  or  base  the  decision  upon  It. 
A  sain.  In  a  WiKonsin  case  which  held  that  a  wife 
ijured  because  of  a  defective  street  while  riding 
ith  her  husband  is  chargeable  with  his  contribu- 
%Ty  negrllgenoe,  no  distinction  was  made  between 
wife  and  other  persons  riding  with  the  driver. 
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Prideaux  v.  Mineral  Point,  48  Wis.  518, 28  Am.  Rep. 
568. 

In  a  similar  case  in  Vermont  the  decision  was  the 
same,  and  the  court  says:  **She  was  under  the  care 
of  her  husband,  who  had  the  custody  of  her  person 
and  was  responsible  for  her  safety:  and  any  want 
of  ordinary  care  on  his  part  is  attributable  to  her 
in  the  same  degree  as  if  she  were  wholly  acting  for 
herself.**  But  the  court  also  says:  '^here  is  n^3th- 
ing  in  the  marital  relation  which  will  change  tbe 
situation  of  the  wife  in  respect  to  her  hu6band*s 
negligence  under  such  circumstances,**  and  de- 
clares that  the  same  consequences  would  have  f ol> 
lowed  if  the  relation  bad  been  that  of  parent  and 
child,  master  and  servant,  or  if  she  had  been  an 
entire  stranger  carried  as  a  passenger  gratuitously. 
Carlisle  v.  Sheldon,  88  Yt.  440. 

A  husband*8  knowledge  of  the  vicious  character 
of  a  horse  driven  by  him,  and  which  became  fright- 
ened and  ran  away,  is  the  knowledge  of  his  wife, 
who  is  injured  thereby  while  riding  with  him. 
tluntoon  v.  Trumbull,  2  McCrary,  814. 

This  declaration  was  made  without  any  discus- 
sion of  the  point  in  a  charge  to  a  Jury,  and  would 
seem  to  be  about  the  same  as  an  imputation  to  her 
of  the  hu8band*s  negligence;  but  the  relationship 
was  not  mentioned  as  an  element  in  the  case;  and 
the  court  also  said  that  the  viciousness  of  the  horse, 
whether  known  to  either  of  them  or  not,  if  it 
actually  contributed  to  the  runaway,  would  defeat 
any  liability  for  leaving  machinery  in  the  street  by 
which  the  horse  was  frightened.   Ibid, 

A  case  very  similar  in  facts,  but  dearly  dis- 
tinguishable and  not  fairly  to  be  regarded  as  in 
conflict  with  the  main  case,  decides  that  where  the 
right  to  damages  for  injury  to  the  wife  while  rid- 
ing with  her  husband  is  community  property,  and 
she  cannot  sue  alone  for  such  Injuries,  the  contribu- 
tory negligence  of  the  husband  will  bar  their  Joint 
right  of  action  for  negligence  of  a  third  person. 
McFadden  v.  Santa  Ana,  O.  ft  T.  St.  R.  Co.  11  L.  R. 
A.  200,  87  CaL  464.  &  A.  R. 
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Rep.  110,  108  Ind.  31;  Indiana,  R.  db  W,  R, 
Co.  V.  Greene,  8  West.  Rep.  888,  106  Ind.  279; 
Si,  Ijo^iitt  A  8,  E.  R,  Co.  v.  Mathias,  50  Ind. 
65;  ToUdo,  W.  iSf  W.  B.  Co.  v.  8hv4fkman,  50 
Ind.  42;  Pittiburg?i,  C.  dh  St.  L,  R.  Co.  v. 
Martin,  82  Ind.  485;  Indianapolis  A  (7.  R.  Co. 
v.  MeClvre,  26  Ind.  870. 

If  anything  at  the  time  obstructs  the  sight 
or  sound,  making  it  peculiarly  dangerous,  such 
a  person  must  approach  the  crossing  with  a 
degree  of  caution  much  above  that  which  would 
be  required  if  there  were  no  intervening  ob- 
stacles to  the  view  or  bearing,  using  *'tbe  most 
rigid  prudence  and  extraordinary  caution"  be- 
fore going  on  the  track  where  a  train  may 
come. 

Cincinnati,  H.  d  I.  R.  Co.  v.  Butler,  1  West. 
Rep.  110,  103  Ind.  85;  Indiana,  B.  A  W.  R. 
Co.  v.  Qreent,  8  West.  Rep.  888. 106  Ind.  282. 
283.  and  cases  cited  infra. 

When  it  appears  on  the  undisputed  facts,  as 
matter  of  common  knowledge  and  experience, 
that  such  a  person  was  not  in  the  exercise  of 
such  care  at  the  time  he  was  struck  on  such  a 
crossing  by  a  passing  train,  as  matter  of  law 
the  verdict  must  fall. 

Wheelwright  v.  BoOon  db  A.  R.  Co.  186  Mass. 
22»;  TnUy  v.  Fitchhnrg  R.IU  Mass.  500;  Wood- 
ard  V.  New  York,  L.  E  dt  W.  R.  Co.  9  Cent. 
Rep.  298,  106  N.  Y.  869;  Pennsylvania  R.  Co. 
V.  Righttr,  42  N.  J.  L.  180;  Schofield  v.  Chi- 
cago, M.  dt  JSt.  P.  R.  Co.  114  C.  S.  616,  29  L. 
ed.  224;  PzoUa  v.  Michigan  Cent.  R,  Co,  54 
Mich.  278. 

The  question  of  imputed  negligence  on  the 
precise  facts  of  this  case  has  not  been  adju- 
dicated in  Indiana,  so  far  as  we  have  been 
able  to  find.    Adjudications  upon  the  analo- 

fous  relation  of  parent  and  child  and  guar- 
ian  and  ward  have  been  passed  u)K)n,  and 
the  doctrine  of  imputed  neirHgence  ably  de- 
clared, and  we  see  no  logic  or  reason  for 
declaring  a  different  doctrine  between  hus- 
band and  wife. 

See  Indianapolis  v.  Emmelman,  6  West. 
Rep.  666,  108  Ind.  538;  Pittsburgh,  Ft.  W.  db 
C.  n,  Co.  V.  Vinihg,  27  Ind.  514. 

The  precise  question  was  directly  presented 
and  passed  upon  in  the  case  of  Miet  v,  JSeirard. 
86  111.  402.  29  Am.  Rep.  35.  In  this  case  the 
city  requested  the  trial  court  to  instruct  the 
jury  as  follows:  *'If  the  injury  to  plaintiff 
was  caused  by  the  negligence  of  her  husband, 
in  whose  care  she  was,  she  could  not  recover." 

The  instruction  was  refused. 

On  appeal,  the  Supreme  Court  says:  "The 
instruction  contains  a  correct  principle  of  law, 
and  if  there  was  sufficient  evidence  on  which 
to  base  it,  and  we  are  inclined  to  think  there 
was,  it  ought  to  have  been  given.  Plaintiff 
had  placed  herself  in  the  care  of  her  husband 
and  submitted  her  personal  safctv  to  his  keep- 
ing." 

bee  also  Hvntoon  v.  Irumbull,  2  McCrary, 
315;  Peck  V.  New  York  A  N.  H.  dt  77.  R.  (h. 
60  Conn.  379;  Carlisle  v.  Sheldon,  38  Vt.  440; 
Shearm.  &  Redf.  Neg.  46;  Yahn  v.  Ottnmwa, 
60  Iowa,  429;  'fuffree  v.  State  Center,  57  Iowa. 
538. 

It  is  therefore  urged  first,  that  the  Supreme 
Court  of  Indiana  has  wisely  declared  the  doc- 
trine of  imputable  negligence  where  the  rela- 
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tion  of  parents  and  child  or  guardian  and  ward 
prevails. 

It  is  the  only  legitimate  outgrowth  of  that 
relationship.  The  relationship  makes  the  fath- 
er and  guardian  the  protector  of  the  child 
and  ward  The  obligation  of  the  husband  to 
care  for  and  protect  bis  wife  is  even  stronger 
than  the  obligation  which  compels  him,  both 
in  morals  and  law,  to  care  for  and  protect  hia 
child.  The  decisions  of  sister  states  are  in  ac- 
cord with  each  other  and  with  the  rule,  so  far 
as  announced  in  Indiana. 

There  is  a  class  of  cases  ad  indicated  in  In- 
diana, which  are  not  in  point  on  the  facts  of 
this  case,  which  bold  that  the  negligence  of  a 
driver,  who  is  a  mere  third  party,  will  not  be 
imputed  to  the  passenger. 

Branntn  v.  Kokomo  0.  tfe  J.  Oravel  R.  Co. 
14  West.  Rep.  837,  115  Ind.  115;  Albion  v. 
Hetriek,  90  Ind.  545;  Knightstoum  v.  Musgrove, 
116  Ind.  121. 

There  is  only  one  case  which,  at  first  blush, 
seems  to  declare  a  different  rule. 

FJoag  V.  New  York  Cent,  db  K  R.  R.  Co.  Ill 
N.  Y.  199. 

Mr.  John  H«  Gould*  for  appellee: 

The  paper  filed  was  no  motion  at  all.  It 
merely  announces  that  the  appellant  "files 
motion;"  but  where  is  it?  And  for  whom  is 
judgment  asked?  No  question  was  (M-esented 
by  such  apaper. 

Toledo,  W.  dt  W.  R,  Co.  v.  Graft,  62  Ind.  395: 
Salander  v.  Lockicood,  66  Ind.  285. 

The  appellant  contends  that  if  the  deceased 
was  free  from  fault,  the  husband  was  not,  and 
that  his  negligence  must  be  imputed  to  the  de- 
ceased.    Such  is  not  the  law  in  this  State. 

Terre  Haute  db  1.  R.  Go,  v.  Me  Murray,  98 
Ind.  858:  Michigan  City  v.  BoeckUng,  122  Ind. 
89. 

The  doctrine  of  Thorogood  v.  Bryan,  8  C.  B. 
115,  is  completely  exploded  both  in  England 
and  America. 

2'he  BenUna,  L.  R.  12  Prob.  Div.  58. 

The  courts  of  Wisconsin,  Iowa,  Vermont, 
and  Connecticut  still  adhere  to  the  exploded 
doctrine  of  Thorogood  v.  Bryan,  8  C.  B.  115. 

80  Cent.  L.  J.  50 

In  all  the  other  States,  where  the  question 
has  been  considered,  the  principle  has  been 
pronounced  wholly  indefensible. 

Counsel  for  the  appellant  urge  that  there  \% 
some  mysterious  element  in  the  marriage  re- 
lation tnat  requires  the  court  to  impute  the 
assumed  negligence  of  the  husband  to  the 
wife.  This  is  not  true.  The  appellant's  posi- 
tion is  without  foundation,  without  following 
Thorogood  v.  Bryan,  8  C.  B.  115,  and  the  rule 
urged  by  the  appellant  has  never  been  held  to 
be  the  law  except  where  that  case  is  followed. 

Platz  V.  CoJioes,  89  N.  Y.  219;  Hong  ▼.  New 
York  Cent,  d  77.  R.  R.  Go.  Ill  N.  Y.  199; 
Davis  V.  Guarnieri,  13  West.  Rep.  488,  45 
Ohio  St.  470. 

McBride,  J.,  delivered  the  opinion  of  the 
court: 

Suit  bv  the  appellee,  as  administrator  of  the 
estate  of  Matilda  McClintic,  who  was  killed 
on  a  highway  crossing  by  one  of  the  appel- 
lant's locomotive  engines. 

The  complaint  charges,  in  substance,  that 
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the  decedent's  death  was  caused  by  the  action- 
able neglleence  of  the  appellant  in  this, — that 
appellant  had  allowed  a  hedge,  together  with 
trees,  bushes,  and  weeds  to  grow  along  the 
line  of  its  IraclL  and  adjacent  to  said  crossing, 
to  such  height  and  so  densely  that  for  a  long 
distance  all  view  of  the  track  was  cut  off  from 
persons  on  the  highway;  that  the  same  ob- 
structions, together  with  buildings  erected 
idong  and  near  its  track,  tended  to  deaden  and 
cut  off  the  sound  of  approaching  trains;  that 
employes  of  appellant,  in  charge  of  and  oper- 
ating said  locomotive  engine  and  drawing  a 
train  of  cars,  ran  the  same  upon  and  over  said 
crossing  at  a  speed  of  thirty  miles  an  hour, 
without  having  given  the  signals  required  by 
statute;  that  the  decedent,  with  her  husband 
was  traveling  along  said  highwa^^  in  a  buggy; 
that  they  were  at  the  time  passiog  over  said 
crossing,  using  due  care  and  guilty  of  no  neg- 
ligence, and  were  struck  by  said  locomotive, 
and  decedent  was  kUled.  Verdict  for  the  ap- 
pellee. With  the  verdict  the  jury  returned  an- 
swers to  forty-six  interrogatories  propounded 
by  the  appellant.  The  appellant  moved  for  a 
judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict  This 
motion  was  overruled  «ad  this  ruling  presents 
the  onlv  question  in  the  record.  The  appellee 
contends  that  the  motion  was  fatally  defective 
and  does  not  raise  the  question  argued.  The 
record  entry  of  the  motion  is  as  follows: 

Comes  now  the  defendant,  and  moves  the 
court  for  a  judgment  upon  the  answers  of  the 
jury  to  the  interrogatmes  submitted  notwith- 
standiog  the  general  verdict,  which  motion  is 
in  these  words: 
8tate  of  Indiana  ) 
Carroll  County,    \  *** 

In  the  Carroll  Circuit  Court,  May  Term, 
1889. 

Greek,  Admr,  McClintie^ 
vs. 

//.  N,  A,  &  G.  Ry.  Co. 

The  defendant  flies  motion  for  judgment  on 
the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict  for  plaintiff. 

This  motion  was  in  writing  and  was  signed 
by  counsel  for  the  appellant.  Counsel  for  the 
appellee  say:  '*We  submit  that  it  is  no  mo- 
tion at  all.  It  merely  announces  that  the  ap- 
pellee flies  motion,  but  where  is  it?  And  for 
whom  is  judgment  asked?  No  question  was 
presented  bv  such  a  paper.  Besides,  as  the 
appellant  did  not  move  for  a  judgment  in  its 
favor,  it  is  not  injured  by  the  court's  ruling." 

The  motion  is  certainly  lacking  in  formality 
and  in  certainty.  Kules  of  practice  and  pro- 
cedure are  necessary  for  the  orderly  conduct 
of  litigation,  and  as  aids  in  the  administration 
of  justice.  It  is  no  hardship  to  require  of 
litigants  substantial  conformity  to  reasonable 
rules.  It  is  possible,  however,  by  an  over 
rigid  and  strict  enforcement  of  the  rules  of 
practice,  to  make  them  hindrances  to  the  do- 
ing of  justice,  rather  than  aids.  When  a  sub- 
stantial controversy  in  fact  exists  between  par- 
ties, which  is  so  presented  that  the  court  can 
apply  the  law  and  adjust  their  rights,  it  would 
not  be  in  accordance  with  the  spirit  of  an 
enlightened  jurisprudence  to  refuse  to  do  so 
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merely  because  of  some  slight  informality,  or 
a  failure  by  one  party  to  comply  strictly  with 
the  rules  of  practice,  in  matters  where  the 
informality  or  omission  will  not  work  injustice 
or  impose  any  hardship  upon  the  opposite 
party.  Thus  applied,  most  beneficent  rulea 
might  often  serve  as  intrenchments  for  in- 
justice. 

In  our  opinion,  notwithstanding  the  infor- 
mality and  lack  of  precision  and  certainty  in 
the  motion,  it  is  sufficient  as  a  motion  by  the 
appellee  for  a  judgment  in  its  favor,  and  it  is 
our  duty  to  consider  the  questions  thus  pre- 
sented. 

The  motion  for  a  judgment  non  cbstanti  is 
based  upon  the  grounds:  (1)  that  the  answers 
to  interrogatories  show  that  the  appellee's  dece- 
dent was  ^ilty  of  contributorv  negligence;  (2> 
that  if  this  is  not  true,  they  do  show  that  the 
husband  of  the  decedent,  with  whom  she  was 
riding  at  the  time  she  was  killed,  was  guilty  of 
negligence,  and  that  his  negligence  sboula  be 
imputed  to  her,  and  precludes  a  recovery  by 
her  administrator. 

A  motion  for  a  judgment  on  special  findings, 
notwithstanding  the  general  verdict,  should 
only  be  sustained  when  the  special  findings 
and  the  general  verdict  cannot  be  reconciled 
with  each  other,  under  any  supposable  state  of 
facts  provable  under  the  issues.  Stevens  v. 
Logansport,  76  Ind.  498;  Fitteburgh,  C  dt  St. 
L.  B.  Co.  V.  Martin,  82  Ind.  476;  Hi,Qffins  v. 
KendaU,  78  Ind.  522;  Louthain  v.  MiUer,  85 
Ind.  361;  Amidon  v.  Oaff,  24  Ind.  128;  Sfiontr 
V.  Penngylvcmia  Co.  (Ind.)  28  N.  E.  Rep.  616; 
PosefmUe  v.  Lewis,  126  Ind.  81;  Cincinnati, 
H.  Jb  1.  R.  Co.  V.  Clifford,  118  Ind.  460,  18 
West.  Rep.  884. 

The  court  will  not  presume  anything  in  aid 
of  the  special  findings,  but  will  make  every 
reasonable  presumption  in  favor  of  the  general 
verdict.  Pittsburgh,  C.  dt  St.  L.  R.  Co.  v. 
Martin,  supra;  Shoner  v.  Pennsylvania  Co. 
supra;  PoseyviUe  v.  Lewis,  supra,  and  cases 
cited. 

As  above  stated,  the  special  findings  were 
forty-six  in  number.  They  were  also  long, 
and  no  good  purpose  would  be  subserved  by 
incorporating  them  into  this  opinion.  After  a 
careful  examination,  we  are  of  the  opinion 
that  no  specific  fact  is  found  which  would 
justify  us  in  disregarding  the  general  finding 
that  she  was  free  from  contributory  negligence, 
necessarily  embraced  in  the  general  verdict. 

The  principal  argument  of  appellant's  coun- 
sel is  directed  to  the  question  of  imputed  neg- 
ligence. Their  position  is,  that  because  of  the 
relations  existing  between  husband  and  wife, 
and  because  of  his  duty  to  care  for  and  pro- 
tect her,  if  a  wife  places  herself  in  her  hus- 
band's care,  by  riding  in  a  conveyance  driven 
or  controlled  by  him,  and  he  is  guilty  of  negli- 
gence in  the  control  or  management  of  the 
conveyance,  his  negligence  is  her  negligence. 
If  she  is  at  the  same  time  hurt  by  the  negli- 
gence of  another,  being  herself  entirely  free 
nrom  fault,  yet  if  the  husband's  negligence 
contributes  to  her  injury,  his  negligence  will 
be  imputed  to  her,  and  she  cannot  recover. 

We  cannot  sanction  this  doctrine.  It  was 
expressly  repudiated  by  this  court  in  the  case 
of  Miller  v.  Louisville,  N.  A.  d  C.  R.  Co.  128 
Ind.  97. 
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There  are  oases  where  the  negligence  of  one 
person  will  be  imputed  to  another;  but,  as 
stated  in  the  case  last  cited,  the  extreme  doc- 
trine has  never  been  sanctioned  by  this  court. 
See  also  Michigan  City  ▼.  Boeekling,  122  Ind.  89. 

The  extent  to  which  the  doctrine  of  imput- 
able negligence  is  recognized  io  this  State  is 
thus  stated  by  Mitchell,  t/.,  in  Knightstoum  v. 
Musgnwe,  116  Ind.  121, 124:  **  Before  the  con- 
current negligence  of  a  third  person  can  be 
interposed  to  shield  another,  whose  neglect  of 
duty  has  occasioned  an  injury  to  one  wno  was 
without  personal  fault,  it  must  appear  that  the 
person  injured  and  the  one  whose  negligence 
contributed  to  the  injury  sustained  such  a 
relation  to  each  other,  in  respect  to  the  matter 
then  in  progress,  as  that  in  contemplation  of 
law  the  negligent  act  of  the  third  person  was, 
upon  the  principles  of  agency  or  co-operation 
in  a  common  or  joint  enterprise,  the  act  of  the 
person  injured.  Until  such  agency  or  identity 
of  interest  or  purpose  appears,  there  is  no 
sound  principle  upon  which  it  can  be  held 
that  one  who  is  himself  blameless,  and  is  yet 
injured  by  the  concurrent  wrong  of  two  per- 
sons, shall  not  have  his  remedy  against  one 
who  neglected  a  positive  duty  whicn  the  law 
imposed  upon  him.'* 

The  court  in  the  same  case  further  says: 
"  When  one  accepts  the  invitation  of  another 
to  ride  in  his  carriage,  thereby  becoming*  in 
effect  his  comparatively  passive'guest,  without 
any  authority  to  direct  or  contr^  the  conduct 
or  movements  of  the  driver,  or  without  reason 
to  suspect  his  prudence  or  competency  to  drive 
in  a  careful  and  skillful  manner,  there  is  no 
reason  why  the  want  of  care  of  the  latter 
should  be  imputed  to  the  former,  so  as  to 
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deprive  him  of  the  right  to  compensation  from 
one  whose  neglect  of  duty  has  resulted  in  his 
iniury." 

We  can  see  no  good  reason  why  the  fore- 
going statement  does  not  apply  to  a  wife  riding 
with  her  husband,  with  as  much  reason  as  to  a 
stranger  riding  with  him;  nor  why  she  may 
not  be  in  such  case  a  mere  passive  guest,  with- 
out authority  to  direct  or  control  his  move- 
ments, and  without  reason  to  suspect  his  pru- 
dence or  his  skill.  A  husband  and  wife  may 
undoubtedly  sustain  such  relations  to  each 
other  in  a  given  case  that  the  negligence  of 
one  will  be  imputed  to  the  other.  The  mere 
existence  of  the  marital  relatiou,  however,  will 
not  have  that  effect.  In  our  opinion,  there 
would  no  more  reason  or  justice  in  a  rule  that 
would, in  cases  of  this  character  inflict  upon  a 
wife  the  consequences  of  her  husband's  negli- 
gence, solely  and  alone  because  of  that  rela- 
tionship, than  to  hold  her  accountable  at  the 
bar  of  JSternal  Justice  for  his  sins  because  she 
was  his  wife. 

In  the  case  at  bar  the  complaint  contains  the 
following  averment:  •<  •  •  •  her  said  husband 
driving  said  hors^  and  managing  and  con- 
trolling said  horse  and  buggy,  the  said  Matilda 
having  no  control  of  her  said  husband,  and 
no  control  or  management  of  said  horse  and 
buggy." 

In  aid  of  the  general  verdict  it  will  be  pre- 
sumed that  this  averment  was  sustained  by  the 
evidence.  It  is  unnecessary  to  express  any 
opinion  as  to  the  effect  of  the  special  findings 
in  showing  negligence  on  the  part  of  the  hus- 
band. As  the  case  comes  to  us,  it  is  not 
material  whether  he  was  negligent  or  not 

Judgment  affirmed,  with  coeU, 
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Nettie  E.  DAVIS,  Admx..  etc..  of  Daniel 
C.  Davis,  Deceased,  Plff,  in  Err,, 

«. 
Alanson  E.  HOUGHTELIN  et  al. 

{ Neb ) 

'^A  master  is  liable  to  third  persons  for 

damages  resultiosr  from  the  negligence  of  his 
servants,  only  when  the  latter  is  acting  within  the 
scope  of  his  employment. 

(December  18, 1891.) 

ERROR  to  the  District  Court  for  Jefferson 
County  to  review  a  judgment  in  favor  of 
•defendant  in  an   action  brought  to  recover 
•damages  for  wrongfully  causing  the  death  of 
plaintiff's  decedent.    Affirmed, 
*Head  note  by  Norvaii,  J, 


The  facts  are  stated  in  the  opinion. 
Mr.  John  Saxon  for  plaintiff  in  error. 
Mestrs,  W.  O*  Hambel  and  Marqnett* 
Deweese  ft  Hall  for  defendants  in  error. 

Xorval»  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Jefferson 
County,  sustaining^  a  general  demurrer  to  the 
petition  of  the  plaintiff,  and  dismissing  the  ac- 
tion. The  petition  alleges:  "(1)  That  she  is 
administratrix  of  the  estate  of  Daniel  C.  Davis, 
deceased,  duly  appointed  according  to  law. 
(2)  That  the  defendants  are  partners  in  trade, 
doing  business  as  such  at  Fairburv,  in  said 
county,  under  the  firm  name  and  style  of 
Houghtelin   &  McDowell.    (8)    That    on   or 


c- 


TSo^r^—IAfdbUitu  of  master  for  cusatiUs  hy  servants. 

The  doctrine  of  the  earlier  cases  was  that  the 
master  was  not  liable  for  the  willful  wrongful  act 
-of  his  servant,  ''but  the  better  and  more  modem 
rule  clearly  is  that  the  mere  nature  of  the  act  is  not 
the  only  criterion,  but  that  the  most  important  test 
is  whether  the  act  was  done  in  the  course  of  the 
^employment."  Mechem,  Agency,  0  741,  p.  680; 
Isaacs  V.  Third  Ave.  R.  Co.  47  N.  Y.  128, 7  Am.  Rep. 
418. 

Where  a  servant  willfully  whipped  up  his  mas- 
ter's horses  as  he  saw  a  small  boy  about  to  climb 
into  the  wagon,  throwing  the  latter  down  and  in- 
juring him,  the  master  cannot  be  held  liable. 
Wright  V.  Wilcox,  19  Wend.  8i8,  32  Am.  Dec.  507. 

For  a  willful  and  malicious  assault  by  defendant's 
•overseer  upon  the  plaintilTs  slave  temporarily  em- 
ployed by  the  defendant,  which  was  not  necessary 
in  executing  defendant's  orders,  the  latter  is  not 
liable.  McCoy  v.  McKowen,  39  Miss.  487,  50  Am. 
Dec.  264. 

A  railroad  company  is  not  liable  for  an  assault 
committed  by  its  flagman  stationed  at  a  highway 
crossing,  where  he  went  outside  of  the  limits  of  the 
highway  and  indulged  in  an  altercation  upon  the 
company's  right  of  way  from  which  the  assault  re- 
sulted.   Illinois  Cent.  R.  Co.  v.  Rosa,  SI  111.  App.  170. 

A  master  sending  his  servant  to  take  possession 
of  furniture  forfeited  to  him  by  nonpayment  of 
the  price  is  liable  for  a  willful  assault  by  the  serv- 
ant committed  in  getting  the  property.  Levi  v. 
Brooks,  m  Mass.  601. 

Instructions  to  an  employ^  not  to  commit  an  as- 
-sault  when  sending  him  to  get  an  organ  which  is  in 
the  possession  of  another,  knowing  that  the  errand 
is  likely  to  excite  indignation  and  resistance,  will 
not  relieve  the  employer  from  liability  for  a 
wrongful  assault  by  the  em  ploy  6  while  engaged  in 
the  business  of  seizing  and  carrying  away  the 
organ.  McClung  v.  Dearborne,  8  L.  R.  A.  204,  134 
Pa.  996. 

A  railroad  company  which  by  force  took  poesee- 
-slon  of  a  line  of  road  in  the  peaceable  possession 
and  control  of  another  company  is  liable  to  an  em- 
ploy6  of  the  latter  company  for  an  assault  upon 
him  by  its  servants  in  thus  taking  possession. 
Denver  ^  R.  O.  R.  Co.  v.  Harris,  122  U.  S.  597, 80  L. 
ed.  1146. 

Where  a  trespasser,  with  the  assistance  of  his  serv- 
ant, was  maintaining  his  entry  and  possession  by 
force,  he  is  liable  for  an  assault  by  the  servant 
upon  the  owner  committed  in  effecting  their  com- 
mon purpose,  notwithstanding  previous  directions 
to  the  servant  not  to  commit  an  assault.  Barden  v. 
Felch,  109  Mass.  154. 

A  lemdlord,  who  places  a  writ  for  the  removal  of 
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a  tenant  in  the  hands  of  an  oflScer,  is  not  Uable  for 
an  assault  committed  by  the  officer  in  executing  the 
writ.  Sutherland  v.  IngaUs,  6  West  Rep.  389,  63 
Mich.  620. 

A  drayman  sent  by  a  purchaser  to  get  some  goods 
from  defendants'  warehouse  objected  to  receiving 
certain  damaged  packages  and  was  assaulted  by  an 
employ^  of  the  defendants  sent  to  superintend  the 
del  ivery  of  the  goods.  It  was  held  that  the  defend- 
ants were  not  liable  for  such  assault,  as  the.em- 
ploy6  was  acting  outside  of  the  scope  of  his  au- 
thority.   Meehan  v.  Morewood,  52  Hun,  666. 

Plaintiff  went  into  defendant's  store  to  purchase 
an  ulster,  and  having  tried  on  one,  defendant's 
floor-walker  approached  and  accused  him  of  being 
a  spy  from  a  rival  store,  and  directed  the  sales- 
woman to  take  the  garment  off  the  plaintiff.  Held, 
that  an  assault  was  committed  for  which  the  de- 
fendant was  liable.    Gteraty  v.  Stem,  80  Hun,  426. 

A  canal  company  is  not  liable  for  an  assault  by 
its  lock  keeper  upon  a  boatman  passing  through 
the  lock,  committed  under  the  pretext  that  he  had 
not  paid  his  toll,  none  having  been  demanded  of 
him.    Ware  v.  Barataria  ft  L.  Canal  Co.  15  La.  169. 

The  mate  of  a  steamer  suspecting  plaintiff,  who 
was  a  roustabout  on  that  boat,  of  tampering  with 
some  whiskey  on  board,  threw  a  missile  and  struck 
plaintiff  in  the  eye.  Held,  that  as  it  was  no  part  of 
the  mate's  duty  to  act  as  watchman  of  the  mer- 
chandise, the  owners  of  the  boat  were  not  liable. 
Dyer  v.  Rleley,  28  La.  Ann.  6. 

A  packet  company  is  not  liable  to  a  ^'rouster" 
employed  to  assist  in  unloading  freight  under  the 
direction  of  the  mate  of  a  boat,  for  the  blows 
struck  by  the  mate,  arising  out  of  a  dispute,  be- 
cause the  mate  required  the  ^^rouster"  to  work 
faster.  Smith  v.  Memphis  ft  A.  C.  Packet  Co. 
(Tenn.)  June  5, 1886. 

Where  the  conductor  of  a  railway  train  stops 
his  train  and  pursues  a  boy  with  a  pistol  into  his 
father's  house,  seizes  the  boy  and  carries  him  off  on 
the  train,  the  railway  company  is  not  liable,  unless 
it  authorizes  or  ratifies  such  acts.  Gilliam  v.  South 
ft  N.  A.  R.  Co.  70  Ala.  268. 

A  railway  company  is  not  liable  for  injuries  re- 
ceived by  a  bystander,  whom  the  engineer  by 
threats  of  personal  violence  has  compelled  to  un- 
couple cars.  New  Orleans,  J.  ft  G.  N.  B.  Co.  v. 
Harrison,  48  Miss.  112. 

By  carreer's  servants  upon  passeiigers. 

Assaults  committed  by  the  carrier's  servants 
while  ejecting  either  passengers  or  trespassers 
from  its  carriages  and  premises  are  not  included  in 
this  note.  The  liability  for  such  assaults  will  be 
treated  in  a  future  note. 

47 
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about  the  2atb  day  of  March,  A.  D.  1888,  said 
defendants  were  in  the  possession  of  certain 
premises  at  Fairbury,  in  said  county,  where- 
on they  were  engaged  in  the  business  of  feed- 
ing cattle  and  hogs,  and  had,  upon  said  prem- 
ises, a  quantity  of  feed  and  provender  for  said 
cattle  and  hogs;  and  plaintiff  says  defendants 
also  kept  and  employed,  in  and  about  their 
said  business,  a  certain  servant  and  agent,  one 
Allen  Ireland,  by  name,  for  the  purpose  of 
guarding  said  feeo,  and  whose  business  it  was, 
m  the  due  course  of  his  employment  by  said 
defendants,  to  seize  and  detain  persons  who 
might  be  found  disturbing  such  feed  so  pro- 
vided by  defendants.  (4)  That  on  said  dav 
the  said  Daniel  C.  Davis,  then  in  full  health 
and  life,  had  occasion  to  go  and  be  upon  said 
premises  of  said  defendants,  and  she  says  that 
while  so  there  the  said  defendants,  by  their 


servant  and  agent,  Ireland,  who  was  then  and 
there  present,  and  acting  for  said  defend  an  ta 
in  the  due  course  of  his  employment  as  afore- 
said, and  pursuant  to  bis  instructions  and  or- 
ders, attempted  to  seize  and  detain,  without 
any  lawful  process  or  warrant,  the  said  Dan- 
iel C.  Davis,  deceased:  and  plaintiff  avers  that 
said  defendants  and  their  said  servant  so  neg- 
ligently, carelessly,  and  unlawfully  managed 
their  said  business  and  attempt  that  the  said 
Daniel  C.  Davis  was  then  and  there  shot. 
through  his  heart  with  a  bullet  from  a  pistol 
then  and  there  negligently,  carelessly,  and  un- 
lawfully had  and  held  in  the  hands  of  defend- 
ants' said  servant,  said  Ireland,  and  said  Dan- 
iel C.  Davis  was  then  and  thereby  instantly- 
killed.  (5)  Plaintiff  avers  that  the  death  of 
said  Daniel  C.  Davis,  as  aforesaid,  was  caused 
by  the  wrongful  and  unlawful  act,  neglect^ 


1.  During  transportation, 

a,  OeneraUV' 

Because  of  the  oontraotual  relation  between  a 
carrier  and  its  passengers  the  former  Is  liable  for 
every  unjustifiable  assault  upon  the  latter  hy  Its 
servants  in  oharge  of  their  transportation.*  Louis- 
ville &  N.  R.  Co.  v.  Whitman,  79  Ala.  8S8;  Sberley  v. 
BiUinm,  8  Bu0b,  147,  8  Am.  Rep.  451;  Wabash  R.  Co. 
V.  Savage,  6  West.  Rep.  S98,  110  Ind.  166;  St  Louis, 
A.  &  C.  R.  Co.  V.  Balby,  19  JU.  858:  Goddard  v. 
Grand  Trunk  R.  Co.  57  Me.  2902, 2  Am.  Rep.  30;  Con- 
ger V.  St.  Paul  M.  ft  M.  R.  Co.  45  Minn.  207;  Rick- 
etts  V.  Chesapeake  ft  O.  R.  Co.  7  L.  R.  A.  864,  88  W. 
Va.  438:  Stewart  v.  Brooklyn  C.  R.  Co.  90  N.  Y.  588, 
48  Am.  Rep.  185. 

The  last  case  practically  overrules  Tsaaos  v.  Third 
Ave.  R.  Co.,  47  N.  T.  122,  7  Am.  Rep.  418,  which  held 
that  the  Btreet^Ar  company  was  not  liable  for  the 
act  of  the  conductor  in  pushing  from  the  platform 
while  the  car  was  in  motion  a  passenger  who 
wished  to  alight  on  the  ground:  that  it  was  without 
the  scope  of  his  authority. 

In  Btewart  v.  Brooklsm  C.  R.  Co.,  wpra,  the  court 
says  that  it  was  not  called  to  the  mind  of  the  court 
in  the  Isaacs  Case  that  the  liability  of  the  master  is 
different  where  the  master  owes  a  duty  to  the 
person  wronged  by  the  servant. 

A  brakeman  who  kicks  a  person  as  the  latter  is 
attempting  to  board  a  moving  train  renders  the 
company  liable  for  the  injuries  resulting  from  his 
act.    Molloy  v.  New  York  Cent.  R.  Co.  10  Daly,  468. 

A  railroad  company  cannot  be  made  liable  for  an 
assault  upon  a  passenger  by  mere  evidence  that  the 
assailant  carried  a  lettered  lantern  and  wore  a 
hadge  and  a  lettered  cap,  it  not  appearing  that  he 
was  tn  any  way  connected  with  the  operation  of  the 
train.  Sachrowitz  v.  Atchison,  T.  ft  8.  F.  R.  Co.  87 
Kan.  212. 

The  drenching  of  a  passenger  with  water,  either 
negligently  or  wiUf  uUy,  is  a  breach  of  the  oarrier^s 
duty  to  carry  safely,  and  it  is  immaterial,  upon  the 
question  of  the  company^s  liability,  whether  It  re- 
sulted from  the  fault  of  the  brakeman  or  conduct- 
or, or  of  both  of  them.  Terre  Haute  ft  I.  R.  Co.  v. 
Jackson,  81  Ind.  19. 

A  person  desiring  to  become  a  passenger  upon  a 
freight  train,  entered  the  caboose  and  the  conduct- 
or insolently  refused  to  carry  him.  and  struck  him 
with  his  lantern.  Held,  that  the  railroad  company 
was  liable.  Western  ft  A.  R.  Co.  t.  Turner,  72  Ga. 
292,  58  Am.  Rep.  842. 

A  railroad  company  is  liable  for  wanton  conduct 
of  its  conductor  In  embracing  and  kissing  a  female 
passenger  against  her  will.  Craker  v.  Chicago  ft 
N.  W.  R.  Co.  36  Wis.  657. 

A  street-railway  company  is  liable  for  an  assault 
by  a  driver  upon  a  passenger,  committed  for  the 
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purpose  of  procuring  him  to  pay  his  fare,  which 
the  latter  claimed  to  have  once  paid.  Halecek  v^ 
Tower  Grove  R.  Co.  67  Mo.  17. 

Where  a  railway  conductor,  to  enforce  the  pay^ 
ment  of  fare,  wrests  from  a  passenirer  her  paraaoU 
the  company  is  liable  for  assault  and  battery.. 
Ramsden  v.  Boston  ft  A.  R.  Co.  104  Maas.  117, 6  Am^ 
Rep.  20O. 

Where  a  passenger  on  a  street-oar  by  mistake  put 
too  much  fare  in  the  box  and  was  relmburring 
himself  by  collecting  fares  from  incoming  paasen^^ 
gers,  and  the  driver  removed  him  from  the  car  f or^ 
so  doing,  the  driver  is  guilty  of  an  assault  tor  which 
the  railroad  company  is  liable.  Corbett  v.  Twenty- 
Third  St.  R.  Co.  42  Hun,  587. 

Carriera  of  passengen  by  water  are  under  the- 
same  liability  as  those  by  land  for  assaults  by  their 
servants.  Block  v.  Bannerman,  10  La.  Ann.  1;: 
R.  R.  Springer  Transp.  Co.  v.  Smith,  16  Lea,  496. 

In  Nleto  V.  Clark,  1  Cliff.  146,  Clifford,  J.,  says, 
that  passengers  on  shipboard  contract  **for  protec*^ 
tion  against  personal  rudeness  from  all  those  In 
charge  of  the  vessel  and  every  wanton  interfer- 
ence with  their  persons.**  This  case  was,  however* 
an  action  by  a  steward  for  being  discharged  In  a 
foreign  port,  on  account  of  a  charge  against  him 
by  a  lady  passenger  of  attempting  to  commit  a  rape 
upon  her. 

In  Pendleton  v.  Kinsley,  8  Oiff.  416,  the  plaintiff 
offered  to  purchase  a  ticket  for  hia  paaaage  upon 
defendant*s  steam  t>oat  when  he  embarked,  but  the- 
clerk  refused  to  change  the  bill  which  he  offered 
in  payment,  and  later,  upon  refusal  to  pay  hisfare» 
the  clerk  assaulted  plaintiff  and  removed  him  txy 
another  part  of  the  l>oat^  It  was  held  that,  al> 
though  the  plaintiff  could  have  been  remoyed  from 
the  boat  for  his  refusal  to  pay,  yet  the  carrier  was- 
liable  for  the  assault  upon  him  while  he  was  per- 
mitted to  remain. 

b.  Effect  of  paa»nger*8  miAetuxoior, 

Where  a  passenger  by  his  own  misbehavior,  while 
being  transported,  provokes  a  personal  encounter 
between  himself  and  one  of  the  carrier*s  employ^ 
the  carrier  is  not  liable.  Scott  v.  Central  Park,  N. 
ft  E.  R.  R.  Co.  58  Hun,  414. 

Where  the  steward  and  waiters  of  a  steamboat 
were  treating  with  rudeness  a  relative  of  a  passen* 
ger,  and  the  latter  interfered  by  a  proper  remark, 
and  was  assaulted  by  them,  their  employer  is  liable^ 
Bryant  v.  Rich,  106  ^ass.  180. 8  Am.  Rep.  811. 

A  railway  passengerTinCTlng  lost  his  watch,  ac- 
cused a  brakeman  of  having  taken  it,  and  there>- 
upon  the  brakeman  struck  him.  H^d,  that  the 
railroad  company  was  liable  for  the  assault.  Chi- 
cago, ft  E.  R.  Co.  V.  Flexman,  108  111.  54A,  42  Am. 
Rep.  88. 

Where,  a  passenger  and  a  brakenuui  having  bad 
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and  default  of  said  defendants,  and  without 
any  just  or  sufiScieDt  cause,  provocation,  or 
fault  on  the  part  of  the  said  decedent;  that  they, 
said  defendants,  knowingly  and  intentionally 
employed  said  Ireland  for  the  purpose  of  as- 
saulting and  attempting  to  detain,  without 
process  or  warrant,  persons  who  might  go  upon 
their  said  premises  as  aforesaid ;  and  that  they 
well  knew  that  their  said  servant,  Ireland,  was 
80  armed  with  said  pistol  in  their  said  employ- 
ment, and  was  likely  to  so  negligently,  care- 
lessly, and  unlawfully  use  the  same  in  and 
ahout  their  said  business  and  employment,  and 
that  ^eat  personal  injury  and  damage,  or  loss 
of  life,  was  liable  to  ensue  thereby  and  there- 
frc^m,  ^et  they,  said  defendants,  notwithstand- 
ing, did  not  and  would  not  prevent  and  forbid 
their  said  servant,  but  did  carelessly,  negligent- 
ly, and  unlawfully  permit  him  in  the  premises, 


contrary  to  their  duty  iu  that  case.  (6)  Plain 
tiff  further  states  that  said  Daniel  C.  Davis, 
deceased,  left  surviving  him  his  widow,  this 
plaintiff,  and  the  following  named  children, 
his  next  of  kin  and  heirs,  to  wit:  Albert  L. 
Davis,  aged  17  years;  Georgie  Davis,  aged  14 
years;  May  Davis,  aged  12  years;  Ella  Davis, 
aged  10  years;  Stella  Davis,  aged  8  years;  and 
Emory  Davis,  aged  2  years,— all  residents  of 
the  same  county;  and  she  says  that  they  have 
sustained  damages  by  reason  of  the  wrongful 
act,  neftlect,  and  default  of  defendants,  as 
aforesaid,  in  the  sum  of  five  thousand  ($5,000) 
dollars." 

This  is  an  action  to  recover  damages  for  the 
killing  of  plaintiff's  intestate  by  one  Allen  Ire- 
land, who,  it  is  alleged,  was  at  the  time  in  the 
defendants'  emplov.  The  general  principle 
that  a  master  is  liable  for  injuries  to  third  per- 


an  alteroatlon  and  a  personal  encounter  over  the 
removal  of  the  passengrer^s  dog  from  the  oar,  the 
brakeman  afterwards  assaulted  the  passenger  with 
a  poker,  the  railroad  company  is  liable  for  the  in- 
juries so  inflicted.  Hanson  v.  European  &  N.  A. 
B.  Ck).  68  Me.  84, 16  Am.  Rep.  404. 

A  railroad  company  is  liable  for  an  assault  by  its 
conductor  upon  a  passenger  on  its  train,  notwith- 
standing opprobrious  language  was  used  by  the 
passenger  to  the  conductor  (Ooggins  v.  Chicago  ft 
A.  R.  Co.  18  111.  App.  (S90);  and  for  an  assault  by  one 
of  Its  employes  upon  a  person  who  has  entered  a 
car  to  become  a  passenger,  although  without  a 
ticket.  Illinois  Cent.  R.  Co.  v.  Sheehan,  29  111.  App. 
90. 

A  street-railway  company  is  liable  for  the  act  of 
a  driver  of  a  car  in  wrongfully  throwing  a  passen- 
ger off  from  the  front  platform,  the  former  having 
been  angered  because  the  passenger  rang  up  the 
conductor.  Lyons  v.  Broadway  &  S.  A.  B.  Co.  82 
N.  Y.  8.  R.  288. 

c.  InmOtA,  threats,  obncene  Janguaot* 

A  street  railway  company  is  liable  to  a  passenger 
for  insults  and  defamation  inflicted  upon  him  by 
the  driver  of  the  car.  Lafltte  v.  New  Orleans  City  & 
L.  R.  Co.  (La.)  12  L.  R.  A.  387. 

A  railroad  company  ia  not  liable  to  a  passenger 
because  the  conductor  used  insulting  language  to 
him  in  a  dispute  arising  between  them  over  the 
failure  of  the  train  to  stop  at  the  station  for  which 
the  conductor  had  taken  the  passenger's  ticket. 
Parker  v.  Erie  R.  Co.  6  Hun,  67. 

A  railroad  company  is  liable  for  the  abusive  lan- 
guage used  by  its  servant  in  the  scope  of  his  em- 
ployment to  a  passenger  whom  he  has  falsely 
caused  to  be  imprisoned.  Palmeri  y.  Manhattan 
Elev.  R.  Co.  3»  N.  Y.  S.  R.  28. 

A  ship-owner  is  liable  to  a  female  passenger  for 
fll  treatment  by  the  master,  consisting  of  habitual 
obscenity,  immodest  conduct  and  confinement  to 
her  cabin  by  threats  of  personal  injury  and  of  re- 
fusal to  give  her  proper  food.  Chamberlain  v. 
Chandler,  3  Mason,  242;  Keene  v.  Lizardi,  6  La. 
481,  6  La.  815. 

Where  a  brakeman  refused  to  allow  a  passenger 
to  pass  out  of  one  car  into  the  next  while  the  train 
was  in  motion,  there  being  no  rule  of  the  company 
forbidding  such  passing,  the  railroad  company  is 
liable  for  opprobrious  language  and  an  assault  by 
the  brakeman  during  an  altercation  arising  out  of 
such  refusal.  Atlanta  &  W.  P.  R.  Co.  v.  Condor, 
75  Ga.  51. 

2.  At  et(XtUm»;  befai'e  and  after  transportation. 

A  carrier  is  not  responsible  for  a  personal  assault 
by  its  servant  upon  a  passenger  after  the  latter^s 
removal  from  the  carriage  has  been  effected.  Eads 
V.  Metropolitan  R.  Co.  48  Mo.  App.  630. 
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A  street-railway  company  is  liable  to  a  passenger 
for  a  battery  by  a  conductor  committed  flrston  the 
car  and  repeated  shortly  afterwards  at  the  office 
of  the  superintendent,  whither  the  passenger  had 
gone  to  make  complaint  to  the  superintendent. 
Savannah  St.  ^  R.  R.  Co.  v.  Bryan  (Ga.)  Nov.  21, 
1800. 

A  passenger  on  a  street-car,  having  been  insulted 
by  the  driver,  replied  that  he  should  report  him, 
and  left  the  car,  to  proceed  a  short  distance  for- 
ward to  the  company^s  offices  and  stables,  where 
the  oar  would  stop  to  change  horses,  but  without 
telling  the  driver  of  his  intention  to  resume  his 
Journey  on  the  car.  The  driver  before  reaching 
the  stables,  left  his  car  and  assaulted  the  plaintiff. 
Held,  that  the  plaintiff  had  ceased  to  occupy  the  re- 
lation of  a  passenger,  and  that  the  company  was 
not  liable.    Central  R.  Co.  v.  Peacock,  69  Md.  257. 

A  street-railway  company  is  liable  for  an  assault 
by  its  driver  upon  a  passengrer  after  the  latter  had 
left  the  car,  on  account  of  insults  by  the  driver, 
where  the  assault  was  a  direct  continuance  of  the 
abuse  begun  on  the  car.  Wise  v.  Covington  &  C. 
St.  R.  Co.  (Ky.)  18  Ky.  L.  Rep.  110. 

Where  the  conductor  of  a  train  called  a  passen- 
ger outside  the  car  at  an  intermediate  station  and 
assaulted  blm,  the  railroad  company  was  held 
liable.    Peoples  v.  Brunswick  ft  A.  R.  Co.  80  Ga.  281. 

A  railroad  company  is  liable  for  assaults  by  its 
employes  upon  persons  upon  its  premises  for  the 
purpose  of  getting  baggage  checked,  as  well  as 
upon  passengers  on  its  cars.  Gasway  v.  Atlanta  & 
W.  P.  R.  Co.  58  Ga.  218. 

Where  an  Intending  passenger,  by  Importuning 
a  baggageman  to  check  his  baggage,  and  by  vio- 
lent language,  provoked  a  personal  quarrel,  during 
which  the  baggageman  struck  him,  the  carrier  is 
not  liable  for  such  assault.  Little  Miami  R.  Co.  v. 
Wetmore,  19  Ohio  St.  110. 

Where  the  ticket  agent  of  a  carrier  failed  and  re- 
fused to  return  the  proper  change  to  the  purchaser 
of  a  ticket,  and  when  the  latter  importuned  him 
for  the  same  came  out  and  assaulted  him,  the  car- 
rier is  liable.  Pick  v.  Chicago  &  N.  W.  R.  Co.  68 
Wis.  469. 

For  an  assault  committed  by  its  servants  at  a  sta- 
tion upon  an  intending  passenger,  arising  out  of 
the  production  of  his  ticket,  after  which  it  was  th& 
duty  of  the  servant  to  look,  the  company  is  liable. 
Smith  V.  South  Eastern  R.  Co.  39  L.  J.  C.  P.  849. 

A  railroad  company  is  liable  for  the  act  of  Its 
porter  in  pulling  a  passenger  out  of  a  carriage  un- 
der the  erroneous  impression  that  he  was  embark- 
ing on  the  wrong  train,  it  being  part  of  the  porter*s 
duty  to  see  that  the  passengers  take  the  right 
trains.  Bayley  v.  Manchester,  S.  &  L.  R.  Co.  L.  R, 
7  C.  P.  415,  affirmed  L.  R.  8  C.  P.  148. 

Where  a  brakeman  stationed  to  prevent  passen- 


740 


Nebraska  Supbbmb  Coubt. 


sons  resulting  from  tbe  negligence  of  the  serv- 
ant while  in  the  line  of  his  employment  is 
familiar.  It  is  equally  well  settled  that  a  mas- 
ter is  not  responsible  for  the  willful  and  tor- 
tious act  of  bis  servant  committed  outside  of 
the  scope  of  his  employment.  Miller  v.  Bvr- 
lington  db  M.  R  Co,  8  Neb.  219;  Tuller  v. 
Voght,  18  El.  277;  Oxford  y,  Peter,  28  111.  434; 
Moir  V.  Hopkins,  16  111.  818.  63  Am.  Dec.  812; 
De  Camp  v.  Mieeiseippi  A  M,  E,  Co.  12  Iowa, 
848;  Cooke  v.  Illinois  Cent.  B.  Co.  80  Iowa,  203; 
Carter  v.  Louisville^  i^.  A.  <fe  C,  R.  Co.  98  Ind. 
552;  Nobleeville  <St  E.  Oravel  Road  Co.  v.  Cause, 
76  Ind.  142:  Meehnn  v.  Morewood,  52  Hun.  566: 
Laffitte  V.  New  Orleans  City  <&  L.  R.  Co,  (La.) 
12  L.  R.  A.  887;  Praser  v.  Freeman,  48  N.  Y. 
566;  Cooley,  Torts,  583  et  seq. 

The  sufflciencv  of  the  petition,  therefore, 
depends  upon  whether  it  charges  that  the  act 
of  killing  Davis  was  done  in  the  prosecution 
of  the  defendant's  business,  and  within  the 


range  of  the  servant's  employment.  Tbe  third 
paragraph  of  the  petition  charges  that  Allen 
Ireland  was  employed  by  the  defendants  to 
guard  certain  feed  belonging  to  them  upon 
their  premises,  and  to  seize  and  detain  persons 
who  might  be  found  disturbing  such  feed. 
This  is  the  only  allegation  of  fact  in  the  entire 
pleading  relating  to  the  nature  and  scope  of 
Ireland^  employment.  As  to  the  act  of  kill- 
ing, it  is  averred,  in  effect,  that  the  deceased 
had  occasion  to  be  upon  defendants'  premises, 
and  while  so  there  said  Ireland,  in  attempting 
to  seize  and  detain  said  Davis,  negligently, 
carelessly,  and  unlawfully  shot  and  kuled  him. 
There  is  no  allegation  that  Davis  was  molest- 
ing the  feed,  or  attempting  so  to  do,  or  that  it 
was  any  part  of  Ireland's  duty  to  seize  and  ar- 
rest persons  who  happened  to  be  upon  tbe 
premises,  except  those  who  were  there  for  a 
specified  purpose.  It  is  obvious  that  the  aver- 
ment in  the  fourth  paragraph  of  the  petition. 


gers  from  enterlner  the  oars  without  tickets,  seized, 
struck  and  thrust  from  the  car  one  attemptiner  to 
enter  without  a  ticket,  the  brakeman  and  the  com- 
pany are  joinUy  or  severally  liable  for  the  assault. 
Priest  V.  Hudson  River  R.  Co.  40  How.  Pr.  466. 

In  MoKlnley  v.  Chicago  &  N.  W.  R.  Co.,  44  Iowa, 
814,  a  brakeman  stationed  at  the  door  of  a  car  to 
prevent  srentlemen  unaccompanied  by  ladies  to  en- 
ter, willfully  and  criminally  assaulted  a  g-entleman 
who  attempted  to  enter  alone.  It  was  held  that 
the  company  was  liable. 

The  carrier  is  liable  for  a  willful  assault  by  its 
servant  upon  a  person,  who  having  been  refused  a 
ticket  for  alleged  intoxication  is  leaving  the  sta- 
tion, it  being  a  question  for  the  Jury  whether  the 
servant  was  acting  within  the  scope  of  his  employ- 
ment. McEeman.v.  ManhattanlR.  Co.  22  Jones  & 
8.854. 

By  servants  of  sleepino  and  paiace  car  companies, 

A  railway  company  is  liable  to  a  passenger  for  an 
assault  upon  him  by  a  porter  of  a  sleeping  car  of 
the  train,  committed  by  the  porter  while  in  the  dis- 
charge of  his  duties.  Dwineile  v.  New  STork  Gent, 
ft  H.  R.  R.  Co.  8  L.  R.  A.  234, 120  N.  Y.  117. 

The  railway  company  is  liable  for  a  willful  as- 
sault by  the  porter  of  a  palace  car  upon  a  passen- 
ger of  one  of  the  common  coaches,  who  entered 
the  palace  car  and  asked  permission  Co  use  the 
wash  basin  therein.  Williams  v.  Pullman  P.  Gar 
Go.  40  La.  Ann.  417. 

But  the  palace-car  company  is  not  liable  for  such 
assault.  Williams  v.  Pullman  P.  Car  Co.  40  La. 
Ann.  87. 

A  sleeping-car  company  is  liable  for  an  indecent 
assault  by  the  porter  of  its  car  upon  a  female  pas- 
senger occupying  a  berth  therein.  Campbell  v. 
Pullman  P.  Car  Co.  42  Fed.  Rep.  484. 

A  passenger  on  a  palace  car  has  no  right  of  action 
against  the  palace-car  company  for  rudeness  of  its 
porter  toward  him  which  resulted  from  his  own 
unreasonable  and  angry  demands.  Pullman  Pal- 
ace Car  Co.  V.  Ehrman,  65  Miss.  383.       y 

Where  assavJU  resvlis  in  death, 

A  person  engaged  in  stealing  a  ride  on  a  freight 
train,  and  having  been  suspected  of  breaking  into 
a  car,  was  shot  and  killed  by  a  brakeman.  It  was 
held  that  the  railway  company  was  not  liable  to 
his  personal  representative  for  such  killing,  wheth- 
er the  shooting  was  willfully  or  maliciously  done, 
as  the  one  killed  was  running  away  and  refused  to 
stop  when  halted.  Candilt  y.  Louisville,  N.  O.  ft 
T.  R.  Co.  42  La.  Ann.  477. 

A  railway  company  is  civilly  liable  under  93088  of 
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the  Oode  for  a  homicide  committed  by  its  station 
agent  in  a  fit  of  mania,  where  it  employed  him  with 
knowledge  that  he  was  subject  to  homicidal  mania 
at  Intervals.  Christian  v.  Columbus  ft  R.  K.  Go.  79 
Ga.  460. 

Where  a  passenger  was  assaulted  by  a  servant  of 
the  carrier  and  received  injuries  from  which  he 
died,  his  administrator  can  recover  from  the  car- 
rier for  the  physical  and  mental  suffering  of  his  in- 
testate from  the  time  of  the  assault  u  p  to  bis  death. 
Winnegor  v.  Central  Pass.  R.  Co.  85  Ky.  547. 

Where  the  landlord  and  his  servant  unlawfully 
attempted  to  enter  the  demised  premises  against 
the  resistance  of  the  tenant,  and  tbe  servant  of  bis 
own  motion  shot  the  tenant,  in  a  civil  action  for 
damages  for  the  death  so  caused,  it  is  error  to  re- 
fuse to  charge  the  Jury  that  the  master  is  not  lia- 
ble if  the  servant  fired  tbe  shot  with  the  premedi- 
tated design  to  elfect  the  death  of  the  tenant. 
Fraser  v.  Freeman,  43  N.  Y.  666. 

Allen,  J.,  in  the  last  case  says:  **By  tbe  refusal 
to  charge  as  requested,  the  Judge  held  tbe  defend- 
ant liable  for  the  willful  and  malicious,  as  well  as 
criminal,  act  of  M.  (the  servant).  There  was  no 
qualification  or  limitation  of  the  responsibility  of 
the  defendant  for  the  acts  of  his  agents;  but  ho  was 
declared  chargeable  for  everything  that  was  done 
by  them,  whether  in  the  course  of  the  employment 
and  at  the  instigation  of  the  defendant,  or  of  their 
own  volition,  to  effect  their  own  purpose,  or  to 
gratify  their  own  malice.  The  law  does  not  charge 
a  master  for  the  malicious  act  of  the  servant."  See 
Vanderbllt  v.  Richmond  T.  Co.  2  N.  T.  4T9.  61  Am, 
Dec.  815:  Croft  v.  Alison,  4  Bam.  ft  Aid.  600. 

Remedy  in  rem. 

Under  the  Illinois  Act  of  Feb.  16, 1867,  providing 
that  steamboats  navigating  the  rivers  within  and 
bordering  upon  that  State  are  liable  in  an  action 
in  rem  "for  any  damage  or  injury  done  by  the 
captain  or  male  or  other  officer  thereof,  or  by  any 
person  under  the  order  or  sanction  of  either  of 
them  to  any  person  who  may  be  a  passenger  or 
hand  on  such  steamboat,*'  it  was  held  that  an  ac- 
tion of  trespass  could  be  maintained  against  tbe 
steamboat  for  an  assault  and  battery  by  the  mate 
of  tbe  boat  upon  the  passenger  while  such  boat 
was  navigating  a  river  within  or  bordering  upon 
that  State.  Loy  v.  The  F.  X.  Anbury,  28  111.  412, 81 
Am.  Deo.  292. 

Under  a  similar  Ohio  statute  it  is  held  that  an 
action  cannot  be  maintained  against  tbe  boat  for 
an  assault  committed  thereon  without  the  State  of 
Ohio.   The  Champion  v.  Jantcen,  16  Ohio,  91. 

J.  Q.  G.     ^ 
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that  Ireland  "was  acting  for  said  defendants 
in  the  due  course  of  his  employment  as  afore- 
said, and,  pursuant  to  his  instructions  and  or- 
ders, attempted  to  seize  and  detain,"  is  a  mere 
conclusion,  and  not  a  statement  of  any  fact, 
showing^that  the  attempted  seizure  and  deten- 
tion of  UaTis  was  within  the  range  and  author- 
ity of  Ireland's  duties.  Likewise  the  allega- 
tion in  the  fifth  paragraph,  that  Davis*  death 
"was  caused  by  the  wrongful  and  unlawful 
act,  neglect,  and  default  of  said  defendants," 
is  the  statement  of  a  conclusion  of  law,  which 
the  demurrer  does  not  admit.  It  is  only  facts 
that  are  well  pleaded  which  are  confessed  by 
genera]  demurrer.  So  far  as  the  allegations 
in  the  petition  are  concerned,  or  the  legitimate 
inferences  to  be  drawn  therefrom,  fieland's 
employment  was  exclusively  in  guarding  and 
protecting  the  feed,  and  the  wrong  charged 
was  something  which  his  agency  did  not  con- 
template, and  which  he  could  not  lawfully  do 
in  the  name  of  the  defendants.  His  busmess 
no  more  contemplated  the  seizure  of  a  person 
who  was  upon  the  defendants*  premises  for  a 
lawful  purpose  than  it  did  the  arrest  and  de- 
tention of  a  person  lawfully  passing  along  the 
public  highway  near  the  property,  and  in 
neither  case  would  the  defendants  be  liable 
for  the  act.  The  test  of  a  master's  liability  is 
not  whether  a  given  act  was  done  during  the 
existence  of  the  servant's  employment,  but 
whether  it  was  committed  in  the  prosecution 
of  the  master's  business.  As  was  well  said 
by  Mitchell,  J,,  in  the  course  of  his  opinion  in 
Miyrier  v.  Bt,  Paul,  M.  <fe  Jf.  R.  Co. ,  31  Minn. 
8ol:  ''Beyond  the  scope  of  his  employment, 
the  servant  is  as  much  a  stranger  to  his  master 
as  any  third  person.  The  master  is  only  re- 
sponsible so  long  as  the  servant  can  be  said  to 
be  doing  the  act,  in  the  doing  of  which  he  is 


guilty  of  negligence,  in  the  course  of  his  em- 
ployment. A  master  is  not  responsible  for 
any  act  or  omission  of  his  servant  which  is  not 
connected  with  the  business  in  which  he  serves 
him,  and  does  not  happen  in  the  course  of  his 
employment;  and  in  determining  whether  a 
particular  act  is  done  in  the  course  of  the  serv- 
ant's employment,  it  is  proper  first  to  inquire 
whether  the  servant  was  at  the  time  engaged 
in  serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service,  and 
pursuing  his  own  ends  exclusively,  the  master  is 
not  responsible.  If  the  servant  was,  at  the  time 
when  the  injury  was  inflicted,  acting  for  him- 
self, and  his  own  master  pro  tempore,  the  master 
is  not  liable.  If  the  servant  step  aside  from 
his  master's  business,  for  however  short  a  time, 
to  do  an  act  not  connected  with  such  business, 
the  relation  of  master  and  servant  is  for  the 
time  suspended .  Such ,  variously  ex  pressed ,  is 
the  uniform  doctrine  laid  down  by  all  author- 
ities." Qolden  v.  Newbrand,  52  Iowa,  69,  was 
where  a  servant  employed  to  guard  a  brewery 
shot  and  killed  a  person  who  had  been  dam- 
aging the  propertv,  but  was  retreating  when 
shot.  It  was  decided  that  the  killing  was  not 
done  in  the  line  of  the  servant's  duty,  and  that 
the  master  was  not  liable  therefor.  To  the 
same  effect  is  Candiffv,  LouUtiUe,  N,  0.  dk  T. 
R.  Go,  42  La.  Ann.  477. 

The  fair  construction  of  the  language  of  the 
petition  shows  that  the  killing  of  Davis  was 
the  willful  and  intentional  act  of  Ireland,  com- 
mitted outside  of  the  course  of  his  employment, 
and  for  which  the  defendants  are  not  respon- 
sible. We  are  of  the  opinion  thai  the  petition 
fails  to  state  a  cause  of  action,  and  the  demur- 
rer was  properly  sustained. 

The  judgment  U  afflriMd, 

The  other  Judges  concur. 
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1«  Neg^Iif^nce  is  not  presumed  in  ease 
of  loss  of  property  in  the  hands  of  a 
carrier*  by  a  flood  which  is  so  unprecedented 
as  to  be  properly  considered  an  act  of  God  or  In- 
evitable accident. 

2.  The  Johnstown  Hood  of  18899  which 
was  of  snch  extraordinary  character 
that  a  party  "was  not  bound  to  antici- 
pate or  provide  against  it,  and  which  came  with 
such  suddenness  and  power  that  escape  from  it 
was  impossible,  was  an  inevitable  accident  or  act 
of  God  in  respect  to  the  loss  of  baggage  on  a  rail- 
road train,  where  the  utmost  care  was  exercised 
by  theUigents  and  employ^  of  the  carrier  to  es- 
cape the  dangers  of  which  they  had  knowledge 
or  reasonable  ground  of  apprehension. 

(February  1,18W.) 

NOTX.— For  noU  on  act  of  God  as  an  excuse  for 
a  carrier^s  failure  to  perform  its  contract,  see 
Bljrthe  v.  Denver  ft  R.  G.  R.  Co.  (Oolo.)  11  L.  R.  A. 
615. 
14L.R.A. 


A  PPEAL  by  plaintiff  from  a  judi^ment  of 
iJL  the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  County,  in  favor  of  defendant 
in  an  action  brought  to  recover  the  value  of 
certain  trunks  and  their  contents  which 
were  delivered  to  defendant  for  transporta- 
tion but  never  received  back  from  it.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  D.  Webster  Doug^herty,  for  appel- 
lant: 

The  train  remained  in  the  place  where  the 
flood  struck  it  for  five  hours  and  a  half  before 
the  flood  came. 

It  was  developed  b^  the  cross-examination 
of  defendant's  own  witnesses  that  the  dam  sev- 
enty or  eighty  feet  high,  400  feet  wide  at  the 
narrowest  point,  a  half  a  mile  at  the  widest 
and  two  miles  in  leneth,  was  known  to  the  de- 
fendant's officials  to  be  breaking  nearly  four 
hours  before  the  train  was  destroyed.  That 
the  train  was  in  the  direct  course  of  the  flood 
when  the  final  break  would  take  place,  and 
that  it  could  have  been  moved  beyond  Johns- 
town to  a  place  of  safety,  and,  further,  that  all 
these  facts  were  known  to  the  yard-master  at 
Conemaugh,  in  whose  care  the  train  then  was. 
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for  07er  two  hours  before  ^the  destruction  of 
the  train. 

DefendaDt's  testlmoDy  failed  to  establish 
that  the  breakiug  of  the  dam  and  the  conse- 
quent flood  was  the  **act  of  God." 

A  common  carrier  is  a  virtual  insurer  against 
all  risks  of  loss  or  injury,  save  those  by  the  act 
of  God  and  the  public  enemy. 

Schouler,  Bailm.  886. 

Even  if  the  breaking  of  the  dam  was  the 
"act  of  God/'  the  defendant  cannot  be  re- 
leased from  responsibility  if  it  failed  to  exer- 
cise the  care  and  skill  required  under  the  ex- 
traordinary circumstances  with  which  it  was 
confronted. 

When  a  common  carrier  discovers  itself  in 
iieril  by  inevitable  accident,  the  law  requires 
ft  to  exercise  extraordinary  care,  skill  and  fore- 
sight. In  great  danger,  great  care  is  the  or- 
dinary care  of  prudent  men. 

MoTTMOfi  V.  Dams,  20  Pa.  177,  57  Am.  Dec. 
695. 

It  the  carrier  show  cause  which  the  law  ad- 
mits to  be  sufficiently  serious  to  be  called  in- 
evitable, the  law  demands  that  he  shall  com- 
plete his  excuse  by  showing  that  in  the  midst 
of  the  danger  he  exerted  all  the  skill  and  care 
he  could  to  avoid  it. 

Hays  V.  Kennedy,  41  Pa.  384,  80  Am.  Dec. 
627. 

It  was  purely  a  question  for  the  Jurv  to  say 
whether  the  defendant  had  established  the 
necessary  facts  to  its  satisfaction. 

Pennsylvania  R.  Co,  v.  Miller,  87  Pa.  899; 
Pennsylvania  B.  Co.  v.  Weiss,  87  Pa.  447; 
Spear  v.  Philadelphia,  W.  dt  B,  B.  Co,  11  Cent. 
Rep.  643, 119  Pa.  61;  Kelly  v.  MeOehee,  187 
Pa.  448. 

Jt/r.  David  W.  Sellers,  for  appellee: 

The  carrier  is  not  liable  for  loss  or  dama^ 
caused  by  the  act  of  God.  The  act  of  God  is 
natural  necessity.  Accidents  produced  by 
physical  causes  which  are  irresistible,  as,  for 
example,  winds  and  storms  or  a  sudden  gust 
of  wind,  bv  lightning,  inundations,  or  earth- 
quake, sudden  death  or  illness,  are  occasioned 
by  the  act  of  Qod,  and  the  carrier  is  excused. 

Chitty,  Common  Carriers,  p.  36;  Comfs  v. 
Bernard,  2  Ld.  Raym.  909,  1  Smith,  Lead. 
Cas.  5th  Am.  ed.  pp.  815-818,  note, 

Williams,  J. ,  delivered  the  opinion  of  the 
court: 

This  is  what,  under  the  practice  prior  to 
1887,  would  have  been  called  an  "action  of 
trover."  It  is  brought  to  recover  the  value  of 
two  trunks  and  their  contents,  delivered  to 
the  defendant  Conopanv  in  Cincinnati  for 
transportation  to  Washington.  When  the 
plaintiff  presented  his  baggage  checks  at  the 
defendant's  station  in  Washington,  and  asked 
for  his  tnmks,  they  were  not  delivered.  This 
action  was  then  brought.  The  course  of  the 
trial  is  shown  by  the  opening  paragraph  in 
the  printed  argument  of  the  appellant.  It  is 
as  follows:  "  It  was  conceded  bv  the  defend- 
ant that  plaintiff's  goods  were  duly  received 
by  it,  to  be  forwarded  from  Cincinnati  to 
Washington;  and  it  was  conceded  by  the 
plaintiff  that  the  goods  were  on  the  day  ex- 
press, which  was  destroyed  by  the  flood  from 
the  South  Fork  dam,  at  Conemaugh,  on  May 
31st,  1889."    It  only  remained  for  the  plaintiff 
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to  show  the  value  of  his  goods  in  order  to 
complete  his  case.  For  the  defendant  it  was 
necessary  to  supplement  the  admission  bv 
proof  showing  that  the  flood  was  of  such 
extraordinary  character  that  it  was  not  bound 
to  anticipate  or  provide  against  it;  and  that  it 
came  with  such  suddenness  and  power  that 
escape  from  it  was  impossible,  ^veral  wit- 
nesses were  called  by  the  defendant  for  this 
purpose.  They  repeated  the  story  of  the  srcat 
rain-storm  that  preceded  the  bursting  of  the 
South  Fork  dam;  of  the  rapidly  rising  river, 
spreading  beyond  its  banks,  and  inundating 
portions  of  tne  city  of  Johnstown;  of  land- 
slides and  other  difficulties  that  beset  the 
movement  of  trains;  of  the  running  of  the  ill- 
fated  day  express  into  the  yard  at  Conemaugh 
for  safetv,  and  to  await  orders;  and  then  of 
the  appalling  wall  of  water  that  came  moving 
down  the  narrow  valley,  sweeping  awav  what- 
ever was  in  its  path,  trees  and  dwellings,  mills 
and  factories,  engines  and  cars,  with  a  fuiy 
that  was  at)solutely  resistless.  The  officers  and 
agents  of  the  defendant  at  Pittsburgh  and  at 
Johnstown  and  Conemaugh,  on  whom  the 
movement  of  trains  depended,  were  called, 
and  testified  to  the  precautions  taken  to  guard 
against  accident  to  the  trains  under  their  con- 
trol. They  told  of  the  information  that  came 
to  them,  of  the  dangers  they  knew  to  exist, 
and  those  they  apprehended  aa  probable,  and 
what  efforts  they  made  to  escape  them  and 
secure  safety  for  their  passengers,  their  em- 
ployes, and  the  freight  with  which  their  cars 
were  laden.  It  was  not  denied  on  the  trial, 
and  it  could  not  be  upon  the  evidence  before 
us,  that  these  officers  and  agents  did  what 
they  fully  believed  was  the  best  thing  to  do, 
as  they  understood  the  situation.  Not  a  wit- 
ness was  call^  by  the  plaintiff  to  testify  to 
any  act  or  omission  by  the  defendant's  aeents 
or  employes  from  which  want  of  care  could  be 
incurred,  but  the  case  was  left  where  the  tes- 
timony of  the  defendant's  witnesses  left  it. 
There  was,  then,  no  question  of  credibility  to 
be  settled,  and  no  conflict  in  the  evidence. 
The  case  depended  on  the  effect  of  the  admis- 
sions and  the  uncontroverted  testimony.  The 
defendant  admitted  the  contract  to  carrv,  and 
the  receipt  of  the  ^oods,  and  excused  the  non- 
delivery by  showing  their  destruction  in  a 
flood  of  such  unprecedented  character  as  it 
could  neither  be  expected  to  foresee  nor  provide 
against.  This  made  a  complete  defense,  and 
it  was  proper  for  the  judge  to  say  so;  and,  as 
no  single  fact  in  the  series  was  controverted, 
it  was  right  for  him  to  direct  the  verdict. 

But  the  able  counsel  for  tiie  plaintiff  insists 
that  in  this  case  there  was  a  legal  presumption 
of  negligence  in  the  carrier  that  took  the  ques- 
tion to  the  jury  under  the  authority  of  Spear 
V.  Philadelphia,  W,  db  B.  B.  O?.,  119  Pa.  61,  11 
Cent.  Rep.  648,  and  kindred  cases.  We  do  not 
think  so.  Spear  was  a  passenger  on  board 
the  defendant's  boat.  After  the  carriage  actu- 
ally began,  an  explosion  took  place  on  the 
boat,  by  which  he  was  injured.  The  plaintiff 
proved  the  happening  of  the  accident  to  the 
boat,  and  the  injurv  to  Spear  in  consequence 
of  it,  and  rested.  This  raised  a  legal  presump- 
tion of  negligence  that  entitled  the  plaintiff  to 
recover.  The  onus  was  then  on  the  defendant 
to  show  affirmatively  that  the  explosion  was 


^892. 


Vallo  t.  UiOTKD  States  Expsbss  Co. 


743 


not  dae  to  its  want  of  care  in  any  particular. 
The  case  fell  -within  the  rule  laid  down  in 
Laing  v.  Colder,  8  Pa.  4«2,  49  Am.  Dec.  588. 
which  is  as  follows:    **Tbe  mere  happening 
•^f  an  injurious  accident  to  a  passenger  while 
in  the  hands  of  a  carrier  will  raise  a  presump- 
tion, prima  facie,  of  negligence,  and  cast  the 
'Onns  of  showing  that  it  did  not  exist  on  the 
•carrier. "    This  presumption,  it  will  be  noticed, 
arises  not  out  of  the  character  of  the  carrier, 
but  out  of  the  nature  of  the  accident.    The 
injurious  accident  must  be  connected  with  the 
appliances  for  transportation,  which  are  pro- 
Yiaed  bv  the  carrier,  are  under  its  exclusive 
•<;are  ana  control,  and  whose  condition  it  is 
bound  to  know.    If,  therefore,  the  accident 
•complained  of   happens  before  the  plaintiff 
has  committed  himself  into  the  hands  of  the 
<;arrier,  the  rule  does  not  apply,  but  the  negli- 
gence alle^d  must  be  proved  as  in  ordinary 
<2a8es.    ££yman  v.  Pennsylvania  R.  Co.  118 
Pa.  508,  10  Cent.  Rep.  885.     Nor  will  the  fact 
that  the  plaintiff  has  put  himself  into  the 
liands  of  the  carrier  be  sufficient  to  raise  the 
legal  presumptio.n  of  negligence,  unless  the 
accident  from  which  he  suffers  is  connected 
with  the  appliances  of  transportation.    Penn- 
.fyltania  if.  Co,  v.  MacKinney,  124  Pa.  462,  2 
L.  R.  A.  820.    In  the  case  just  cited  MacKinnev 
was  a  passenger  on  board  one  of  defendant  s 
-trains,  which  was  moving  at  a  high  rate  of 
■speed.    A  piece  of  coal  came  through  the 
•open  window  of  the  car  near  which  he  aat, 
^nd  struck  him  in  the  face.    There  was  no 
failure  of,  or  accident  to,  any  of  the  appliances 
^f  transportation,  but  an  injury  to  an  individ- 
ual passenger  from  an  independent  and  unre- 
lated cause;  and  we  held  that  the  rule  of  Laing 
y.  Colder  did  not  apply. 

The  same  principle  controls  this  case.    The 
.accident  by  which  plaintiff's  baggage  was  lost 
was  not  aue  to  the  failure  of   any  of  the 
appliances  of  transportation,  but  to  an  inde- 
pendent cause  — the  flood, — which  involved 
the  car  and  the  bag^ge  it  contained  in  a 
•common  ruin.    The  flood  was,  as  to  the  de- 
fendant, an  inevitable  accident,  properly  de- 
;scribed  as  "  actus  Dei,**    In  such  a  case,  neg- 
ligence is  not  presumed,  but  must  be  proved, 
as  any  other  fact  necessary  to  the  plaintiff's 
recovery.    In  this  case,  when  the  contract  to 
•-carry  was  shown,  it  became  the  duty  of  the 
earner  to  excuse  its  non-performance.    The 
loss  of  the  trunks  by  the  flood  from  the  South 
Fork  dam  was  admitted.    This  accounted  for 
their  non-delivery,  and  it  was  only  necessary 
to  show  the  character  of  the  flood,  and  that  the 
loss  of  the  train  was  not  due  to  want  of  care 
on  its  part  in  the  management  of  its  business, 
in  order  to  make  a  complete  defense.    Let  us 
-see  what  the  defendant's  evidence  does  show. 
It  shows,  first,  that  the  damages  apprehended 
by  the  servants  and  employes  of  the  defendant 
were  those  naturally  resulting:  from  the  contin- 
ued and  heavy  rainfall.    It  shows,  next,  con- 
stant telegraphic  communication  between  those 
•charged  with  directing  the  movement  of  trains 
and  local  agents  and  trainmen  along  the  line, 
and  the  exercise  of  great  care  in  the  manage- 
ment and  movement  of  trains  in  the  valley  of 
ithe  Conemau^h,  in  order  to  avoid  the  damages 
known  to  exist  or  likely  to  be  encountered. 
In  the  third  place,  it  shows  the  care  exercised 
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over  this  particular  train,  and  that  it  was  moved 
into  the  yard  at  Coqemaugh  because  that  was 
a  place  of  absolute  safety  from  any  flood  that 
there  was  reason  to  anticipate,  and  was  a  con- 
venient place  at  which  to  reach  it  with  orders. 
Finally,  it  shows  that  while  the  train  was  thus 
carefully  disposed  of,  and  safe  from  any  known 
danger,  it  was  suddenly  overwhelmed  by  the 
delude  from  the  broken  dam,  and  destroyed  so 
utterly  that  no  vestige  of  the  car  or  the  baggage 
has  since  been  found.    This  made  a  defense 
that  meets  the  requirement  of  the  rule  as  to  the 
burden  of  proof  resting  on  a  carrier  in  every 
particular.    It  shows  the  loss,  by  inevitable 
accident,  of  the  trunks  sued  for;  and  it  shows 
that  the  loss  was  not  made  possible  by  the  neg- 
ligence of  thedef^dant,  but  happened  in  spite 
of  the  utmost  care  exercised  by  agents  and  em- 
ployes to  escape  the  dangers  it  knew  to  exist 
or  had  reasonable  ground  to  apprehend.    It 
may  be  possible  for  us,  looking  back  coolly  and 
in  the  clear  light  of  history  on  that  terrible  ca- 
tastrophe, to  see  how  property  and  life  might 
have  been  saved  if  men  on  the  ground  had  re- 
alized Uie  awful  magnitude  of  the  impending 
calamity.    It  was  not  realized.    The  inhab- 
itants of  the  populous  valley  sat  in  their  homes, 
or  went  about  their  business,  while  the  deluge 
was  approaching.    So  swift  was  its  approach 
that  the  horseman  running  to  warn  the  city  was 
overtaken  and  swallowed  up;  and  the  flood  fell 
unannounced,  and  swept  the  day  express  and 
the  city  of  Johnstown  before  it.    What  was 
done  on  that  day  must  be  considered  in  the 
light  of  what  was  then  known,  and  what,  from 
such  knowledge,  it  was  reasonable  to  appre- 
hend.   So  considered,  the  defense  was  com- 
plete.   There  was  no  question  of  fact  for  a 
jury  to  decide,  and  it  was  exactly  right  for  the 
learned  judge  to  tell  them  so,  and  to  direct 
theur  verdict.    Moore  v.  Philadelphia,  W.  <fc  B, 
R.  Co,  108  Pa.  849;  Delaware,  L,  &  W,  R,  Co. 
V.  Cadow,  120  Pa.  559.  12  Cent.  Rep.  725; 
Pennsylmnia  R,  Co,  v.  BeU,  122  Pa.  58. 

The  assignments  of  error  are  not  sustained, 
and  the  judgment  is  afflrmed. 


William  A.  VALLO 
UNITED  STATES  EXPRESS  CO.,  Appt, 


(. 


.Pa. 


.) 


!•  Tbe  i&eifUifeiit  throwing  of  a  trank 
fkrom  an  express  delivery  fnkgon  In  m, 

hi^h^ray  which  so  suddenly  puts  a  passer-bF 
in  peril  that  he  falls  over  another  small  trunk 
lying  on  tbe  sidewalk  and  Is  injured.  Is  tbe  proxi- 
mate cause  of  his  Injury. 
8.  Peril  so  suddenly  precipitated  upon 
a  person  as  to  leave  no  time  fbr  vol- 
untary action  precludes  the  question  of  his 


»» 


Note.— For  notes  on  *'proxlmate  cause,"  see 
Smetburst  v.  Independent  Con^r.  Cburch  Proprs. 
(Mass.)  2  L.  R.  A.  086;  Erickson  v.  8t  Paul  ft  D.  R. 
Co.  (Minn.)  6  L.  B.  A.  788;  Louisville,  N.  A.  *  C.  R. 
Co.  y,  Lucas  (Ind.)  6  L.  R.  A.  194;  Read  v.  Nichols 
(N.  Y.)  7  L.  R.  A.  ISO;  Smith  v.  Kanawba  County 
Ct.  (W.  Va.)  8  L.  K.  A.  82;  Hunnewell  v.  Duxbury 
(Mass.)  18  L.  R.  A.  788.  See  also  noU  to  Smithwiok 
y,  Halllft  U.  Co.  (Conn.)  12  L.  R.  A.  279. 
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contributory  negliffenoe,  although  he  did  not 
choose  the  beet  way  of  escape  from  the  danger. 

(Pax9on,  Ch,  J, ^  dissents.) 
(February  16, 1882.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  Iso.  2,  for 
Philadelphia  County,  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Affirmed. 

Plaintiff,  a  man  about  sixtv-five  years  of  age 
and  blind  in  one  eye,  while  xmssing  along 
Chestnut  Btreet  in  Philadelphia  between  8  and 
10  P.  M.  of  July  6,  1889,  arrived  in  front  of 
defendant's  ofQce  at  a  time  when  a  wagon 
was  being  loaded  or  unloaded  in  front  ox  it. 
An  iron  express  safe  stood  upon  the  sidewalk 
and  plaintiff  by  stumbling  over  it  received  the 
injuries  complained  of. 

The  facts  further  appear  in  the  opinion. 

Mr.  John  F.  Keator,  for  appellant: 

The  negligence  complained  of  was  not  the 
proximate  cause  of  the  injury. 

West  MahanoyTwp.  v.  WatMn,  8  Cent.  Rep. 
548,  116  Pa.  844;  South  Side  Pass.  B.  Co.  v. 
Tnch,  10  Cent.  Rep.  867, 117  Pa.  890. 

The  plaintiff's  injury  was  solely  the  result 
of  his  own  negligence. 

Plaintiff,  in  attempting  to  fasten  a  responsi- 
bility upon  the  defendants,  says:  * 'There  were 
five  or  six  trunks  scattered  all  over  the  pave- 
ment and  a  dozen  piled  up  at  the  curb.  If 
this  were  actually  the  case  it  was  the  grossest 
carelessness  for  nim  not  to  observe  such  a 
patent  obstruction  and  pass  around. 

Barnes  v.  Sliowdon,  11  Cent.  Rep.  685,  119 
Pa.  56;  Orescent  Twp.  v.  Anderson,  114  Pa. 
648;  Ptttsbvrgh  S.  B.  Co.  v.  Taylor,  104  Pa. 
806. 

The  injury  resulted  from  plaintiffs  defective 
sight. 

The  incapacity  of  the  person  injured  imposes 
on  him  the  duty  of  exercising,  for  his  own 
protection,  that  'degree  of  care  for  his  own 
safety  that  will,  as  far  as  possible,  compensate 
for  his  impaired  sense  of  hearing,  or  of  sight, 
or  other  disability. 

Patterson,  Railway  Ace.  Law,  78;  Thomp. 
Neg.  480;  Purl  v.  St.  Louis,  K.  C.  &.  JV.  H.  Go. 
72  Mo.  168;  Ziminerman  v.  Hannibal  dh  St.  J. 
B.  Co.  71  Ma  476,  3  Am.  &Eng.  R.  Cas.  191;  4 
Am.  &  Eng.  Encyclop.  Law,  80,  title  Contribu- 
tory Negligence,  pi.  86;  Delaware,  L.  <fe  W.  B. 
Co.  V.  Cadow,  12  Cent.  Rep.  725,  120  Pa.  559. 

The  defendant  used  the  sidewalk  only  a 
reasonable  time. 

When  the  facts  are  undisputed,  what  is 
reasonable  time  is  for  the  court. 

Learning  v.  Wise,  73  Pa.  178;  Morgan  v.  Mc- 
Kee,  77  Pa.  228;  Davis  v.  Stuard,  99  Pa.  295. 

The  use  of  the  sidewalk  was  reasonable. 

Palmer  v.  SilTerthorn,^l  Pa.  65;  Wood,  Nuis- 
ances, §  259;  Welsh  v.  Wilson,  2  Cent.  Rep. 
749, 101 N.  Y.  254,  54  Am.  Rep.  698. 

The  plaintiff  was  bound  to  engage  medical 
aid  and  attention  for  such  a  length  of  time  as 
his  injuries  made  necessary,  and  cannot  recover 
damages  for  injuries  which  he  might  have 
avoided  by  the  use  of  reasonable  diligi^nce  in 
effecting  a  cure. 

Owens  V.  Baltimore  d  0.  B.  Co.  1 L.  R.  A.  75. 
85  Fed.  Rep.  715. 

14  L.  R  A. 


Messrs.  Francis  C.  Adier  and  John  F. 
Lewis*  for  appellee: 

The  streets  and  sidewalks  were  for  the  use 
and  benefit  of  all  conditions  of  people;  a  person 
may  walk  or  drive  in  the  darkness  of  the  night 
relying  upon  the  belief  that  the  street  or  the- 
wal k  is  in  a  safe  condition.  He  walks  by  a  fntb. 
justified  by  law  and  if  his  faith  is  unfounded 
and  he  suffers  an  injury,  the  party  in  fault 
must  respond  in  damages.  Boone  whose  sight 
is  dimmed  by  age,  or  is  impaired  from  other 
causes,  or  a  nearsighted  person,  is  entitled  lo 
the  same  rights,  and  may  act  upon  the  same 
assumption. 

Davenport  v.  Buekman,  87  N.  Y.  673. 

Negligence  is  not  imputed  to  persons  who* 
are  blind. 

Shearm.  &  Redf.  Neg.  §  88;  Sleeper  v.  San- 
down,  52  N.  H.  244. 

Whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  by  reason  of  defective  eye- 
sight, was  properly  left  to  the  jury. 

Pennsylvania  B.  Co.  v.  Weme^',  89  Pa.  61.. 

Heydrick»  J.,  delivered  the  opinion  of  the- 
court: 

The  right  of  occupants  of  places  of  business, 
upon  a  public  street  to  use  the  sidewalk  in 
front  of  their  premises  in  receiving  and  send- 
ing out  merchandise  is  not  questioned.    But 
the  law  imposes  upon  such  persons,  as  it  does, 
upon  all  others  using  the  sidewalk  for  any 
other  lawful  purpose,  the  duty  to  exercise- 
their  ri^ht  with  a  due  regard  to  the  safety  of 
pedestrians,  or,  as  was  in  substance  said  by  the- 
leamed  trial  judge,  in  a  reasonable  manner. 
Com.  V.  Passmore,  1  Serg.  &  R.  219;    Welsh  v. 
Wilson,  101  N.  Y.  254,  2  Cent.  Rep.  749,  54 
Am.  Rep.  698.    What  is  a  reasonable  manner- 
must  always  depend  upon  the  circumstances. 
It  might  and  doubtless  would  be  unsafe  to 
leave  such  an  obstruction  as  was  described  in 
this  case  unguarded  for  a  single  moment  upon 
a  sidewalk  near  a  railway  station,  thronged  by 
people  rushing  to  and  from  trains,  while  no* 
inconvenience  might   be  apprehended  from 
leaving  the  same  obstruction  several  hours 
upon  a  less  frequented  street.    Hence  it  is- 
impossible  to  lay  down  any  precise  rule  as  to 
the  length  of  time  a  person  may  allow  bis- 
property  to  remain  upon  a  highway  without 
incurring  the  charge  of  negligence.    But  the 
negligence  of  the  defendant,  if  any  existed » 
consisted  not  alone  in  leaving  a  trunk  or  small 
iron  safe  upon  the  sidewalk  five  minutes,  more 
or  less.    If  the  plaintiff  be  believed,  he  was. 
passing  along  one  of  the  principal  thorough- 
fares of  the  city  of  Philadelphia,  in  the  even- 
ing of  July  6. 1889,  between  the  center  of  the- 
sidewalk  and  the  curb;  and  when  he  came 
opposite  the  defendant's  premises  its  servanu- 
suddenly  pitched  a  trunk  out  of  its  delivery 
wagon  towards  him.    To  avoid  being  struck 
by  the  flying  trunk,  he  moved  towards  the 
center  of  the  sidewalk,  ''keeping  his  eye  upon 
the  trunk  while  it  was  coming,"  and  in  so- 
doing  fell  over  another  trunk,  and  thereby  sus- 
tain^ the  injuries  for  which  he  seeks  compen- 
sation.   Whether  the  trunk  was  suddenly  and* 
witiiout  warning  thrown  out  of  the  delivery 
wagon,  at  such  time  and  in  such  manner  as  u> 
imperil  the  plaintiff  was  a  controverted  ques- 
tion of  fact,  which  could  be  determined  only^ 
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by  the  jury.  If  it  was  so  thrown,  the  defend- 
ant was  clearly  guilty  of. negligence,  for  no 
man  may  innocently  burl  a  projectilo  across 
a  highway  upon  which  people  are  constantly 
passing.  It  is,  however,  contended  that,  inas- 
much as  the  plaintijff  escaped  injury  from  the 
trunk  thus  recklessly  thrown  from  tne  wagon, 
the  negligence  of  the  defendant  is  at  most  only 
the  remote  cause  of  the  iniury.  This  conten- 
tion raises  the  question  whether  the  plaintiff 
was  so  suddenly  put  in  peril  as  to  leave  no 
time  for  consideration  of  the  way  of  escape, 
and  whether,  under  the  circumstances,  it  was 
natural  and  probable  that  he  would  instinct- 
ively retreat  in  the  direction  of  the  obstruc- 
tion placed  by  the  defendant  ujwn  the  sidewalk, 
and,  having  his  eye  fixed  upon  the  danger 
from  which  he  was  fleeing,  fall  over  that 
obstruction.  If  such  was  the  natural  and 
probable  course  of  events,  the  negligent  throw- 
ing of  the  trunk  was  the  proximate  cause  of 
the  injuiT.  PitUburgh  8.  R  Co,  v.  Taylor, 
104  Pa.  806.  But  whether  that  natural  and 
continuous  sequence  of  events  which  is  neces- 
sary to  fix  responsibility  for  an  injury  upon 
the  author  of  a  negligent  act  has  been  proved, 
is  ordinarily  a  question  for  a  iury  {Milwaukee 
A  St.  P.  R,  Co,  V.  ITelloffg,  94  U.  S.  469,  24  L. 
ed.  266;  Bhrgott  v.  Sew  York,  96  N.  Y.  264, 
48  Am.  Rep.  622),  and  there  is  nothing  in  this 
case  to  make  it  an  exception  to  the  general 
rule.  Assuming,  as  we  must,  that  the  jury 
found  that  by  reason  of  the  sequence  of  events 
already  mentioned  the  negligent  throwing  of 
the  trunk  was  the  proximate  cause  of  the 
plaintiff's  injury,  the  question  of  contribu- 
tory negligence  is  necessarily  eliminated .  That 
finding  involves  not  only  the  negligence  of  the 
defendant,  but  a  consequent  peril  so  suddenly 
precipitated  upon  the  plaintiff  as  to  leave  no 
time  for  voluntary  action.  Under  such  cir- 
cumstances, it  is  believed,  no  person  has  ever 
been  held  guilty  of  contributory  negligence 
because  he  did  not  choose  the  best  way  of 
escape  from  the  impending  danger.  On  the 
contrary,  the  principle  to  oe  extracted  from 
numerous  cases  in  this  and  other  States  is  that 
when  a  person  has  been  put  in  sudden  peril  by 
the  negligent  act  of  another,  and  in  an  instinct- 
ive effort  to  escape  from  that  peril  falls  upon 
another,  it  is  immaterial  whether,  under  differ- 
ent circumstances,  he  might  and  ought  to 
have  seen  and  avoided  the  latter  danger.    This 


being  the  settled  law,  it  is  difficult  to  under 
stand  why  greater  circumspection  in  the  pres- 
ence of  a  danger  that  could  not  be  anticipated 
should  be  required  of  a  man  having  but  one 
eye  than  from  the  less  unfortunate. 

By  its  sixth  point  the  defendant  requested 
the  court  below  to  charge  the  jury  that  the 
plaintiff  was  unqualifiedly  bound  to  engage 
medical  aid  and  attention  for  such  lengtn  of 
time  as  his  injuries  made  necessary.  To  have 
so  charged  would  have  been  manifest  error. 
It  would  have  required  the  plaintiff  to  have- 
exercised  greater  care  in  mitigating  the  conse- 
quences of  an  injury  already  mfiicted  than  the 
law  requires  in  the  first  instance  to  avoid  the- 
in  jury.  The  utmost  the  defendant  could  with 
propriety  have  asked  was  that,  if  a  man  of 
ordinary  prudence  would,  under  the  like  cir- 
cumstances, have  engaged  medical  aid  and 
attention  more  promptly  than  the  plaintiff  did, 
his  delay  in  that  regard  should  be  taken  into> 
consideration,  and  no  compensation  allowed 
for  any  damages  that  might  have  been  ao- 
averted.  But,  as  no  such  instruction  was 
asked,  we  are  not  called  upon  to  express  aa 
opinion  as  to  whether  it  ought  to  have  been 
given.  The  fifth  assignment  of  error  was  not 
pressed.  As  to  the  sixth  and  seventh  assign- 
ments, it  is  enough  to  say  that  the  only  rem- 
edy for  an  excessive  verdict  is  a  motion  for  a 
new  trial,  and  that  the  refusal  of  such  trial  is- 
not  assignable  as  error. 

T/ie  judgment  is  affirmed. 

Paxson»  Ch.  J.,  dissenting: 

I  am  of  opinion  that  the  plaintiff  was  negli- 
gent, and  that  the  defendant  was  not.  The 
case  was  this:  The  defendant's  employes  were 
unloading  an  express  wagon  in  front  of  its 
office  on  Cbestn ut  Street.  The  pi ai o  tiff  alleges 
that  one  of  the  men  was  about  to  throw  a 
trunk  upon  the  pavement,  but  there  is  no 
allegation  that  he  was  struck  or  in  danger  of 
being  struck  by  it.  While  watching  this- 
oi)eration  he  stumbled  over  a  small  express, 
safe,  lying  on  the  pavement.  This  occurred 
in  the  fiHl  blaze  of  an  electric  light.  This 
accident  was,  in  my  opinion,  plainly  the  result 
of  his  own  negligence,  and  fully  justified  the 
remark  of  a  person  who  was  passing  at  the 
time,  '*  That  man  would  fall  over  a  house."' 
For  the  reasons  thus  briefly  stated  I  dissent 
from  this  judgment 


OREGON  SUPREME  COURT. 


L.  D.  BROWN,  Bespt,, 

V. 

John  BIGNE  et  al.,  AppU. 


(. 


.Or.. 


.) 


A  flblr  bona  fide  agreement  by  a  lay- 
man to  supply  fdnds  to  carry  on  a 


pendinff  rait  in  oonslderatioD  of  a  share  In  the 
propertyTf  recovered,  la  not  perse  void  either  on 
the  ground  of  champerty  or  public  policy. 

(November  17, 18WJ 

APPEAL  bv  defendants  from  a  decree  of 
the  Circuit  Court  for  Multnomah  County 


Norm— Champertous  contracts  of  Uiymen, 

Id  view  of  the  marked  tendency  of  the  courts 
and  Legislatures  of  the  various  States  to  curtail 
the  doctrine  of  champerty,  caution  may  well  be 
used  io  relying  upon  decisions  as  authoritative,  es- 
pecially earlier  Bnglish  and  American  decisions. 

14L.RA. 


For  the  prosecution  of  suits. 

In  an  article  on  ^'champerty ^*  in  19  Aib.  L.  J.  4d0, 
it  is  said:  ^Tbere  seems  to  be  a  difference  between 
a  lay  man  and  a  lawyer  as  the  champertor.  To  con  - 
stitute  the  offense  on  the  part  of  a  layman,  he 
must  contribute  in  monev  to  the  expeneea;  but 
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in  favor  of  plaintiff  in  an  action  brought  to  en- 
force spNecinc  performance  of  a  contract  to  give 
plaintiff  a  share  of  certain  property  recovered 
in  a  law-suit  in  consideration  oi  his  advancing 
funds  to  carry  on  the  suit.    Affirmed, 


Statement  b^  Bean,  /.; 

This  is  a  suit  to  specifically  enforce  a  writ- 
ten contract  entered  into  between  plaintiff  and 
defendant  Bigne  in  April,  1887.  The  facts  are 
these:  In  April,  1881,  one  Pierre  Manciet 
•died  in  the  city  of  Portland,  largely  indebted, 
but  possessed  of  a  large  estate,  consi8tin&[ 
chiefly  of  real  property,  the  legal  title  of 
which  stood  in  his  name,  but  of  which  Bigne 
claimed  a  one-half  interest  as  a  partner  of 
Manciet.  By  his  will  he  appointed  his  widow 
and  Bigne  executors  thereof.  They  undertook 
the  management  of  the  estate,  but  shortly 
thereafter  the  widow  died,  leaving  Bigne  sole 
executor.  He  continued  to  act  as  such  execu- 
tor for  five  or  six  years,  but  no  attempt  was 
made  to  adjust  his  alleged  partnership  interest 
until  February,  1887,  when  he  presented  to 
the  county  court  for  allowance  a  claim  against 
the  estate  for  $27,378.02  for  money  alleged  to 


have  been  overdrawn  by  Manciet,  and  also  a 
claim  to  be  the  owner  of  an  undivided  one 
half  of  all  the  property  mentioned  in  the  in- 
ventory, except  certain  furniture  belonging  to 
the  widow.  The  Manciet  heirs  contested  this 
claim,  claiming  that  he  was  not  and  never  had 
been,  a  partner  of  their  ancestor,  and  was  not 
entitled  to  any  interest  whatever  in  the  estate. 
In  this  state  of  affairs,  Bigne  being  heavily  in- 
debted, and  without  means,  except  his  interest 
in  the  partnership  estate,  sought  the  aasistanoe 
of  plaintiff  to  enablehim  to  prosecute  his  claims, 
and,  if  possible,  realize  something  from  the 
partnership  estate.  After  considerable  nego- 
tiation, the  contract  in  suit  was  finally  entered 
into,  whereby,  in  consideration  of  the  sum  of 
$6,(K)0  to  be  advanced  by  plaintiff  as  miffht  be 
required  to  carry  on  the  litigation  with  the 
Manciet  heirs,  and  establish  Bigne's  interest 
in  the  estate,  Bigne  sold,  assigned  and  trans- 
ferred to  plamtiff  an  undivided  one-half  inter- 
est in  and  to  all  his  right,  title  and  interest  in 
the  property,  real,  personal  or  mixed,  as  fully 
and  particularly  set  forth  and  described  in  the 
inventory  of  the  estate,  and  also  an  undivided 
half  of  any  claim  he  might  be  able  to  establish 


the  lawyer  Is  held  to   oontribute   by  his  ser- 
Tloea." 

To  make  out  champerty  by  a  Jayman,  the  alleged 
•ohampertor  must  have  undertaken  to  bear  the  ex- 
pense of  carryJDflr  on  the  suit.  Yimont  y.  Chicago 
^N.  W.  EL  Go. 69 Iowa, 2M. 

In  Gllman  v.  Jones,  4  L.  B.  A.  118, 87  Ala.  091,  it 
Is  said:  **We  may  safely  say  that  the  whole  doctrine 
of  maintenance  has  been  modified  in  recent  times 
so  as  to  confine  it  to  strangen  who,  having  no  val- 
uable interest  in  a  suit,  pragmatically  interfere  in 
it  for  the  improper  purpose  of  stirring  up  litigation 
snd  strife,  and  champerty,  which  is  a  spe^es  of 
maintenance  attended  with  a  bargain  for  a  part  or 
the  whole  of  the  thing  in  dispute,  does  not  exist  in 
the  absence  of  this  characteiistic  of  maintenance." 

Where  a  party  has  no  interest,  legal  or  equitable, 
and  no  claim  or  expectancy,  remote  or  contingent, 
in  a  suit,  an  agreement  to  carry  it  on  at  his  own 
expense,  in  consideration  of  some  bargain  to  have 
part  of  the  thing  in  dfepute,  or  some  profit  out  of 
it,  is  champertous  and  illegal.  WUUams  v.  Fowle, 
188  Mass.  88ft;  Belding  v.  Smythe,  188  Mass.  680; 
JLancy  v.  Harvender,  6  New  Bng.  Rep.  887,  146 
Mass.  615. 

An  agreement  by  an  agent  to  prosecute  suits  and 
to  accept  for  his  services  a  percentage  of  the 
Amount  recovered,  but  to  receive  only  hie  expenses 
if  unsuccessful,  is  void  for  champerty.  Lathrop  v. 
Amherst  fiank,  9  Met  489;  Ackert  v.  Barker,  181 
Mass.  480. 

An  agreement  by  a  layman  to  render  services  to 
s  litigant  in  his  suit,  in  consideration  of  receiving  a 
part  of  the  recovery  in  a  suit  is  void  for  champerty. 
Munday  v.  Whissenhunt,  90  N.  C.  458. 

An  agreement  by  which  a  party  is  to  have  a  por- 
tion of  the  avails  of  a  suit,  in  consideration  of  fur- 
nishing evidence  to  sustain  it,  is  void  for  cham- 
perty.  Stanley  v.  Jones,  7  Hing.  808. 

A  contract  by  which  distributees,  pending  a  con- 
test of  the  deoedenrs  will,  convey  their  interest,  in 
consideration  of  money  received,  and  of  being  in- 
•demnifled  against  the  expenses  of  the  contest,  to  a 
stranger,  is  champertous  and  void.  Poe  v.  Davis, 
28  Ala.  076. 

An  assignment  of  a  claim.  In  consideration  that 
the  assignee,  who  was  not  a  lawyer,  shall  prosecute 
and  collect  it  at  his  own  expense  and  reimburse 
himself  out  of  the  proceeds  and  receive  a  portion 
thereof  as  compensation,  is  champertous,  and  a  re- 
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lease  from  the  assignor  after  notloe  to  the  debtor 
of  the  assignment  will  bar  a  recovery  thereon. 
Weakly  v.  Hall,  18  Ohio,  107, 42  Am.  Dec  194. 

There  is  no  champerty  in  an  agreement  to  allow 
the  bona  fide  purchaser  of  an  estate  to  recover  for 
rent  due,  or  injuries  done  to  it  previously  to  the 
purchase.    Williams  v.  Protheroe,  5  Bing.  809. 

An  agreement  by  the  owner  that  a  bailee  of  his 
horse,  who  has  settled  with  him  for  the  Injuries  to 
the  horse  while  in  his  possession,  may,  for  the  lat- 
ter*s  benefit,  prosecute  an  action  in  the  former's 
name  against  the  persons  responsible  for  oausinff 
such  injuries,  is  not  champertous.  Blndge  v.  Col- 
eralne,  11  Gray,  1A7. 

Where  the  purchaser  of  a  horse  claimed  damages 
from  his  vendor  tor  fraud  in  the  trade,  sold  the. 
horse  and  agreed  with  his  vendee  to  prosecute  an 
action  at  the  latter's  expense  for  such  damages  for 
the  latter*s  benefit,  if  upon  being  defeated  be  pays 
the  costs,  he  cannot  recover  them  from  his  vendee 
under  the  agreement,  because  it  is  champertous, 
Wheeler  v.  Pounds,  24  Ala.  478. 

A  promise  to  indenmif^'  a  nominal  plaintiff  against 
costs,  if  he  will  allow  an  action  to  be  brou^rht  in 
his  name  cannot  be  avoided  on  the  ground  of  cham- 
perty.   Knight  V.  Sawln,  6  Ma  801. 

A  court  of  equity  will  not  give  effeot  to  an  agre^ 
ment  by  which  a  layman,  with  no  interest  or  re- 
lationship, is  to  receive  a  share  of  the  proceeds  of  a 
suit,  in  consideration  of  carrying  on  its  prosecu- 
tion.   Gilbert  V.  Holmes,  04  111.  648. 

For  iht  defense  ofwMe. 

A  contract  by  a  layman  to  attend  to  the  defense 
of  a  suit  for  which  he  is  to  receive,  in  case  of  suc- 
cess, a  sum  of  money  and  part  of  the  land  in  con- 
troversy, is  void  for  champerty.  Brown  v.  Beau- 
champ,  5  T.  B.  Mon.  418, 17  Am.  Dea  8L 

An  agreement  between  a  mortgagor  and  his 
vendee  to  resist  the  foreclosure  of  the  mortgage, 
and  share  the  expenses  and  the  fruits,  if  sucoessful, 
is  not  champertous.    Allen  v.  Frazee,  85  Ind.  S88L 

CkmiemplaUd  lUigation  cw  an  eUmenL 
An  agreement  is  not  void  for  champerty,  unless 
litigation  is  pending  or  contemplated.    Btotsen- 
burg  V.  Maiks,  79  Ind.  193. 

A  purchase  of  chattels  in  possession  of  the  ven- 
dor, with  knowledge  of  an  outstanding  claim 
against  them,  does  not  amount  to  champerty. 
Dunbar  V.  McFall,  9  Humph.  505. 
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against  the  estate  of  Masciet.  After  this  con- 
tract was  made,  Bigne's  claim  was  vigorously 
litigated,  finally  resulting  in  a  decree  of  this 
•court,  establisbinf^  his  right  as  a  partner  to 
one  half  of  certam  real  estate  in  and  near 
Portland,  and  his  claim  agamst  the  private 
•estate  of  Manciet  for  $9,580.87,  and  against 
the  partnership  estate  for  $7,890.81.  The  in- 
<lividual  and  partnership  estates  then  pro- 
ceeded rapidly  to  a  final  settlement,  and  the 
real  estate  having  appreciated  largely  in  value, 
and  exceeding  greatly  the  partnership  debts, 
Bigne  sought  to  repudiate  his  agreement,  and 
hence  this  suit.  The  defendants  Bigne  and 
Olossett,  who  are  appellants  here,  claim  as  a 
•defense  that  the  agreement  sued  on  is  cham- 
pertous  and  void. 

Mr,  James  Oleason  for  appellants. 
Mr,  Thomas  H.  Stronn^  for  respondent. 

Bean*  «/*.,  delivered  the  opinion  of  the 
■court: 

The  only  question  in  this  case  is  whether 
the  contract  between  plaintiff  and  Bigne  is 
-champertous  and  void.  The  solution  of  this 
•question  depends  upon  how   far  the  ancient 


doctrine  of  champerty  and  maintenance  is  to 
be  recognized  in  this  State.  It  is  conceded  at 
the  out^t  that  the  contract  in  suit  was  hon- 
estly and  fairly  made,  and  that  Brown  acted 
in  entire  good  faith  in  the  matter.  No  advan- 
tage was  sought  or  taken  of  Bigne.  He  was 
fully  inform^  as  to  the  extent,  amount  and 
value  of  the  property  claimed  by  him,  and  it 
was  at  his  earnest  solicitation  that  Brown  made 
the  contract.  When  he  was  without  means  or 
credit  to  prosecute  his  claims,  and  sore  pressed 
by  the  Manciet  heirs,  who  sought  to  exclude 
him  from  his  share  in  the  estate,  he  applied  to 
Brown  for  aid  in  the  struggle,  who  thereupon 
in  good  faith  entered  into  the  contract,  and 
advanced  the  money  to  enable  him  to  prosecute 
his  claim,  upon  no  other  security  for  its  re- 
payment than  the  assignment  of  a  one-half  in- 
terest in  the  property  in  litigation.  Under 
these  circumstances,  the  defense  of  Bigne  may 
be  considered  anything  but  meritorious.  Under 
the  ancient  doctrine  of  champerty,  the  con- 
tract in  suit  is  clearly  void,  for  that  offense 
was  defined  to  be  a  bargain  with  a  plaintiff  or 
defendant  to  divide  the  land  or  other  matter  in 
suit  between  them,  if  they  prevailed,  where- 
upon the  champertor  was  to  carry  on  the  suit 


Where  an  overdue  promissory  note  and  the  ac- 
crued Interest  are  sold  for  the  face  of  the  note,  an 
understaQdlnjr  that  the  amount  paid  shall  be  re- 
funded In  case  the  note  prove  uncollectible,  is  not 
-ohampertouB.    Taylor  v.  Oilman,  68  N.  H.  417. 

A  bona  tide  assignee  of  a  judgment  is  not  affected 
1>7  the  champertous  purchase  of  the  judgment  by 
his  immediate  assignor.  Cooke  v.  Poole,  25  S.  C. 
4»8. 

A  contract  between  a  physician  and  a  patient 
who  has  a  claim  for  injuries  against  a  railroad  com- 
pany,  by  which  the  former  is  to  negotiate  with  the 
•company  and  have  for  his  services  a  proportionate 
-share  of  the  amount  received  from  the  company. 
Is  void.  Thomas  v.  Gaulkett,  57  Mich.  880, 58  Am. 
Bep.  800. 

In  Coquillard  v.  Bearss,  Zl  Ind.  479,  it  was  held 
that  although  a  layman  by  agreeing  to  prosecute 
A  claim  before  a  legislative  body  at  his  own  ex- 
pense for  a  share  thereof  was  not  criminally  guilty 
•of  champerty,  the  contract  was  nevertheless  void 
4IS  against  public  policy. 

In  Jones  v.  Blacklldge,  9  Kan.  66B,  it  was  said 
that  a  contract  to  prosecute  and  collect  a  claim 
4igain6t  the  United  States  for  a  percentage  of  the 
■amount  is  champertous,  but  the  principal  ground 
upon  which  the  contract  was  held  void  in  that  case 
was  that  It  was  in  contravention  of  the  federal 
statute. 

Effect  of  irUeregt;  relatUmsMp, 

Where  the  alleged  champertor  has  an  interest  in 
the  subject  matter  of  the  litigation,  any  contract 
for  the  prosecution  of  the  name  is  valid.  Call  v. 
Calef,  13  Met.  888. 

Where  several  creditors,having  levied  executions 

•on  their  debtors^  land,  agreed  that  one  should 

prosecute  a  suit  for  the  benefit  of  all  to  obtain  pos- 

:ae6Blon,  the  agreement  is  not  champertous.   "Frost 

V.  Paine,  12  Me.  111. 

It  seems  that  an  agreement  between  two  to  pur- 
chase assignable  property  on  joint  account,  one  of 
them  to  pay  for  it  and  the  other  to  bear  the  ex- 
penses of  needful  litigation,  and  both  to  share 
•equally  in  the  net  proceeds.  Is  not  champertous. 
Reed  v.  Janes,  84  Ga.  380. 

An  agreement  by  the  surety  on  a  note  to  fore- 
close a  mortgage  given  to  indemnify  him  and  to 
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deed  the  premises  to  the  holder  of  the  note,  upon 
its  surrender,  is  not  champertous.  Cooley  v.  Os- 
borne. 60  Iowa,  60S. 

In  Williams  v.  Fowle,  182  Mass.  385,  defendants 
accepted  a  deed  of  land,  subject  to  a  mortgage, 
which  they  agreed  to  pay,  and  an  action  was 
brought  against  them  on  the  note  secured  by  the 
mortgage  in  the  name  of  their  grantees,  for  the 
benefit  of  the  holder  of  the  mortgage,  -under  an 
agreement  by  which  the  plaintiffs,  who  were  the 
makers  of  the  mortgage,  were  to  receive  a  portion 
of  the  recovery  without  being  liable  for  the  ex- 
penses. It  was  held  that  the  plaintiffs  had  an  in- 
terest in  the  suit,  and  that  the  agreement  was  not 
champertous. 

A  contract  between  a  father  and  bis  son,  made 
during  the  pendency  of  a  suit  against  the  father, 
whereby  the  son  agrees  to  defend  the  suit  for  the 
father,  in  consideration  of  receiving  a  part  of  the 
property  in  controversy,  is  void  for  champerty. 
Barnes  v.  Strong,  54  N.  C.  100. 

An  agreement  between  a  person  and  his  brother- 
in-law  by  which  the  former  is  to  pay  a  portion  of 
the  expenses  of  certain  suits  to  be  brought  by 
the  latter,  in  consideration  of  a  share  of  the  recov- 
ery, is  not  champertous.  Phallhimer  v.  Brincker- 
hoff,  8  Cow.  628, 15  Am.  Deo.  809. 

In  Hutley  v.  HuUey,  L.  R.  8  Q.  B.  112,  plainUff 
and  defendant  made  a  contract  by  which  the 
plaintiff  was  to  take  steps  to  set  aside  the  will  of  de- 
fendant's brother,  who  was  also  plaintilTs  cousin. 
In  consideration  that  the  plaintiff  should  receive 
the  share  of  the  property  received  by  the  defendant, 
in  case  of  success.  It  was  held  that  the  contract 
was  not  purged  of  its  champertous  quality  by  the 
relationship  of  the  parties. 

Where  a  person  claiming  title  to  land  held  ad- 
versely, executed  a  power  of  attorney  to  her  son- 
in-law  to  bring  suits  for  the  land,  in  her  name,  but 
for  his  own  benefit,  the  agreement  is  valid.  GlUe- 
land  V.  Falling,  .5  Denio,  808. 

A  bond  executed  by  a  stepson  of  one  lessor  of  the 
plaintiff  in  an  ejectment  suit  to  another  lessor  to 
indemnify  the  latter  against  the  costs  of  such  suit, 
is  not  champertous,  it  appearing  that  the  obligee 
refused  to  allow  his  name  to  be  used  without  such 
indemnity.    Campbell  v.  Joues,  4  Wend.  906. 
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at  his  own  expense.  4  B1.  Com.  135.  Some 
of  the  authorities  omit  from  their  definition 
the  statement  that  the  champertor  is  to  carry 
on  the  suit  at  his  own  expense,  and  confine  it 
simply  to  an  agreement  to  aid  a  suit,  and  then 
divide  the  thing  recovered.  1  Hawk.  P.  C. 
chap.  84,  §  1;  Co.  Litt.  868d. 

The  doctrine  of  champerty  and  maintenance, 
the  gist  of  which  is  the  same,  dijffering  only  in 
the  mode  of  compensation,  arose  from  causes 
peculiar  to  the  state  of  society  in  which  it  was 
established.  The  most  potent  reason  for  their 
suppression  was  an  apprehension  that  justice 
itself  would  be  endangered  bv  these  practices. 
The  doctrine  was  established  *'to  repress  the 
practices  of  man^  who,  when  they  thought 
they  had  title  or  right  to  any  land,  for  the  fur- 
therance of  their  pretended  rigJit  conveyed 
their  interest,  or  some  part  thereof,  to  ereat 
persons,  and  with  their  countenance  dia  op- 
press the  possessors.  The  power  of  great  men, 
to  whom  rights  of  action  were  transferred  in 
order  to  obtain  support  and  favor  in  suits 
brought  to  assert  these  rights,  the  confedera- 
cies which  were  thus  formed,  and  the  oppres- 
sion which  followed  from  the  influence  of  great 
men  in  such  cases,  are  themes  of  complaint  in 
the  early  books  of  English  law."  Slyvoright  v. 
Pages,  1  Leon.  167.  Blackstone  speaks  of 
these  offenses  as  perverting  the  process  of  the 
law  into  an  engine  of  oppression.  4  Bl.  Com. 
135. 

So  great  was  the  evil  of  rich  and  powerful 
barons  buying  up  claims,  and.  by  means  of 
their  exalted  and  influential  positions,  overaw- 
ing the  courts,  and  thus  securing  unjust  and 
unmerited  judgments,  and  oppressing  those 
against  whom  their  anger  was  directed,  that 
it  became  necessary,  in  an  early  day  in  Eng- 
land, to  enact  statutes  to  prevent  such  prac- 
tices, and  to  invoke  in  all  its  rigor  the  doctrine 
against  champerty  and  maintenance.  The 
common-law  rule  prohibiting  tiie  assignment 
of  choses  in  action,  and  the  sale  and  transfer 
of  land  held  adversely,  was  a  branch  of  this 
same  doctrine,  and  arose  from  the  same  causes. 
Lord  Coke  says:  * 'Nothing  in  action,  entry  or 
reentry  can  be 'granted  over,  for  so,  under 
color  thereof,  pretended  titles  might  be  granted 
to  great  men,  whereby  right  might  be  trodden 
down  and  the  weak  oppressed."  And  Buller, 
J.,  in  Master  v.  Miller,  4  T.  R.  320,  says:  "It 
is  laid  down  in  our  old  books  that,  for  avoid- 
ing maintenance,  a  chose  in  action  cannot  be 
assigned."  But  he  adds:  '*The  good  sense  of 
that  rule  seems  to  me  very  questionable,  and 
in  early  as  well  as  modern  times  it  has  been  so 
explained  away  that  it  remains  at  most  only 
an  objection  to  the  form  of  the  action."  Under 
the  circumstances  above  indicated,  to  allow 
rich  and  powerful  persons  to  buy  up  claims, 
or  to  assist  in  the  litigation  with  money  to 
enable  the  plaintiff  or  defendant  to  prosecute 
or  defend  his  cause  of  action  or  defense,  was 
undoubtedly  dangerous  to  the  liberty  of  the 
subject,  and  sound  public  policy  forbade  it. 
With  the  advance  of  time  came  the  change  of 
circumstances,  and  in  modern  times,  since 
England  has  enjoyed  a  pure  and  firm  adminis- 
tration of  justice,  even  in  that  country  the 
rigor  of  the  common  law  against  champerty 
and  maintenance  has  been  very  much  softened ; 
so  that  now  not  only  the  assignability  of  choses 
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'  in  action  is  generally  recognized  in  that 
country,  but  it  is  said  there  is  no  rule  of  law 
which  prohibits  the  purchase  of  the  subject, 
matter  of  a  pending  lawsuit,  although  accom- 
panied with  an  agreement  to  indemnify  the^ 
vendor  against  costs  and  expenses.  Knight  v^ 
Bowyer,  2  De  G.  &  J.  421.  Nor  is  a  contract 
to  support  a  pending  litigation,  in  considera- 
tion or  having  a  stipulated  part  of  the  money 
or    thing  recovered,  per  se  void,   as  against 

Sublic    policy.       Coondoo    v.    Mookeriee,    L. 
L  2  App.  Cas.  186.    In  this  country,  where- 
no     aristocracy     or     privileged     class    ele- 
vated above  the  mass  of  the  people  has  ever- 
existed,  and  the  administration  of  justice  faa» 
been  alike  impartial  to  all  without  regard  to- 
rank  or  station,  the  reason  for  the  ancient  doc- 
trine of  champerty  and  maintenance  does  not 
exist,  and  hence  has  not  found  favor  in  the- 
United  States.     BobeHs  v.  Cooper,  61  U.  S.  2f> 
How.  467, 15  L.  ed.  969;  ThaUhimer  v.  Brinek- 
erhoff,  3  Cow.  643, 15  Am.  Dec.  809.     In  some 
of  the  states  the  whole  doctrine  is  regarded  as: 
entirely  obsolete.     Matherxmn  v.  Fitch,  22  Cal. 
86;  Bentinck  v.  Franklin  dt  O.  G,  Co,  88  Tex. 
458.    But  the  doctrine,  in  a  more  or  less  modi- 
fied form,  is  generally  recognized  in  a  great- 
majority  of  the  states  of  the  Union,  and  con- 
tracts which  come  within  the  mischief  to  be 
guarded  against  in  the  administration  of  justice- 
are  held  to  come  within  the  rule.  -   Lathrop  v. 
Amfierst  Bank,  9  Met.  489;  Gilbert  v.  Holmes^ 
64  111.  548;  Barker  v.  Barker,  14  Wis.  142;. 
Lafferiy  v.  Jelley,  22  Ind.  471;    HoUotoay  v. 
A^M)<?,  7  Port.  (Ala.)  488;  Weakly  v.  HnU,  IS- 
Ohio,  167,  42  Am.  Dec.  194;  BaekuM  v.  Byron^ 
4  Mich.  585;  noU  to  Tkallhimer  v.  Brincker- 
hoff,  15  Am.  Dec.  819. 

To  meet  the  changed  condition  of  society  and 
administration  of  justice,  the  rule  has  beei> 
much  modified,  so  that,  upon  modem  con- 
struction, the  doctrine  of  champerty  and  main- 
tenance, as  regards  a  layman,  is  confined  to 
cases  where  a  man,  for  the  purpose  of  stirring 
up  strife   and    litij^ation,  encourages    others* 
either  to  bring  actions  or  to  make  defenses^ 
which  they  have  no  right  to  make,  or  other- 
wise would  not  make;  such  interference  is  con- 
sidered as  having  a  tendency  to  pervert  the- 
course  of  justice.    Donoin  v.  'Smit/t,  35  Vt.69; 
Findon  v.  Parker,  11  Mees.  &  W.  675;  Stan- 
ley V.  Jones,  7  Bing.  369.     The  gist  of  the  of- 
fense consists  in  the  officious  intermeddling  iik 
another  suit,  and  contracts  not  within  the  mis- 
chief to  be  guarded  against  should  not  be  held 
to  come  within  the  rule.     It  may  now  be  stated 
as  a  general  rule  that  a  man  may  sell  the  wbole- 
or  part  of  a  thing  in  action,  as  well  as  the  whole- 
or  part  of  a  thing  in  possession.    The  right  of 
disposition  is  involvea  in  the  very  idea  of  prop- 
erty.    With  few  exceptions,  not  material  here, 
whatever  a  man  may  own  he  may  sell;  and 
whatever  a  man  may  lawfully  sell    another 
man  may  lawfully  buy;  and,  whenever  a  matk 
has  bought  anything  in  the  nature  of  property, 
he  is  entitled  to  all  the  remedies  the  law  may 
afford,  to  enable  him  to  possess  and  enjoy  it^ 
It  follows  that  there  is  now  no  rule  of  law 
which  prohibits  the  purchase  of  anything  oth- 
erwise capable  of  assignment,  merelj  because 
it  may  become  the  subject  of  a  lawsuit.    From 
this  it  logically  follows  that  the  purchase  of  a 
right,  which  is  the  subject  matter  of  apendinc^ 
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lawsuit  by  one  standing  in  no  fiduciary  rela- 
tion, is  not  unlawful,  unless  it  is  made  for  the 
mere  purpose  or  desire  of  perpetuating  strife 
and  litigation;  nor  can  it  make  any  dif^rence, 
on  principle  or  authority,  that  the  considera- 
tion for  the  purchase  is  to  be  used  in  conduct- 
ing the  litigation  and  paying  the  expenses 
thereof.  A  fair  bona  fide  agreement,  by  a  lay- 
man, to  supply  funds  to  carry  on  a  pending 
.suit,  in  consideration  of  having  a  share  in  the 
property  if  recovered,  it  seems  to  us,  ought  not 
to  be  regarded  as  pe/r  se  void,  either  on  the 
grounds  of  champerty,  as  now  understood,  or 
of  public  policy.  Indeed,  it  may  sometimes 
be  in  furtherance  of  justice  and  right  that  a 
suitor  who  has  a  just  title  to  property,  and  no 
means  except  the  property  itself,  should  be  as- 
sisted in  that  way.  The  doctrine  of  champer- 
ty is  directed  against  speculation  in  lawsuits, 
«nd  to  repress  the  gambling  propensity  of  buy- 
ing up  doubtful  claims.  Ft  is  not,  nor  never 
was  intended,  to  prevent  persons  from  charg- 
ing the  subject  matter  of  the  suit  in  order  to 
•obtain  the  means  of  prosecuting  it.  1  Addi- 
.son,  Cont.  392;  Btotsenhurg  v.  liarki,  79  Ind. 
198.  But  agreements  of  the  kind  above  sug- 
^sted  should  be  carefully  watched  and  closely 
scrutinized,  when  called  in  question,  and  if 
found  to  have  been  made,  not  with  a  bona  fide 
"Object  of  assisting  a  claim  believed  to  be  just, 
but  for  the  purpose  of  injuring  and  oppressinc: 
others  by  aiding  in  unrighteous  suits,  or  for 
the  purpose  of  gambling  in  litigation,  or  to  be 
J90  extortionate  or  unconscionable  as  to  be  in- 
equitable against  the  party,  effect  ought  not  to 
be  given  to  them.  Courts  administering  ^justice 
according  to  the  broad  principles  of  equity  and 
^ood  conscience,  as  they  are  bound  to  do,  will 
consider  whether  the  transaction  is  merely  the 
bona  fide  acquisition  of  an  interest  in  the  sub- 
ject of  litigation,  or  whether  it  is  an  unfair  or 


illegitimate  transaction,  gotten  up  for  the  pur- 
pose merely  of  spoil  or  speculation.  The  doc- 
trine of  champerty,  to  the  extent  that  furnish- 
ing aid  in  a  suit  under  an  agreement  to  divide 
the  thing  recovered  is  per  se  void,  we  think 
ought  not  to  prevail,  when  such  aid  is  furnished 
by  a  layman;  but  when  such  contracts  are 
made  for  the  purpose  of  stirrine  up  strife  and 
liti^tion,  harassing  others,  inducing  suits  to 
be  begun  which  otherwise  would  not  be  com- 
menced, or  for  speculation,  they  come  within 
the  analogy  and  principles  of  that  doctrine, 
«nd  should  not  be  enforced.  Gilbert  v.  Holmes, 
64  Dl.  548;  The  Mohawk,!^  U.  8.  8  Wall.  153, 
19  L.  ed.  406;  Boardman  v.  Thompson,  25  Iowa, 
487. 

Applying  these  principles  to  the  case  in  hand, 
we  find  that  the  contract  between  plaintiff  and 
defendants  was  entered  into  in  entire  good 
faith,  and  with  no  intention  on  the  part  of 
plaintiff  of  officially  intermeddling  in  the  con- 
troversy between  Bigne  and  the  Manciet  heirs, 
but  only  at  Bigne's  earnest  solicitation,  to  ena- 
ble him  to  obtain  means  to  prosecute  his  claim. 
The  contract  was  not  unconscionable  or  un- 
just, but  fairly  entered  into.  Bi^ne  had  no 
means  except  the  property  in  litigation,  and  the 
taking  by  plaintiff  of  an  assignment  of  a  one- 
half  interest  therein,  as  a  consideration  for  the 
money  advanced  by  him,  violated  no  principle 
of  law  or  public  policy,  so  far  as  we  can  see 
from  this  record.  What  was  said  by  Thayer, 
</.,  In  relation  to  the  doctrine  of  champerty,  in 
Dakms  V.  Sears,  18  Or.  47,  is  in  regard  to  con- 
tracts between  attorney  and  client,  and  has  no 
application  here.  The  relation  of  attorney  and 
client  between  Brown  and  Bigne  did  not  exist, 
and  this  opinion  is  confined  to  the  case  be- 
fore us. 

TJie  decree  of  the  court  below  is  therefore  af 
firmed. 


NORTH  CAROLINA  SCJPREME  COURT. 


O.  Elizabeth  CLARE,  Admx.,  etc.,  of  James 
M.  Clark,  Deceased, 

r. 

"WILMINGTON  &  WELDON  R.  CO.,  AppU 


( N.  C. 


) 


!•  Becklesfl  ezporare  to  danger  in  g^t- 
tlng^  upon  a  railroad  trestle  in  advance 
of  a  train  will  not  relieve  the  railroad 
company  from  liability  for  runninir  the 
person  down  on  the  trestle  if  the  train  could  have 
been  stopped  or  the  speed  diminished  In  time  to 
prevent  it  after  discovering  his  peril,  althouirh 
the  engineer  by  a  miscalculation  Judged  tbat  tbe 
man  would  be  able  to  gret  across  the  trestle  be- 
fore he  was  overtaken. 

IB.  Negflig^ence  in  getting  into  periljis  not 
the  proximate  cause  of  an  i^ury  which 
oouid  still  have  been  avoided  by  proper  care  of 
the  other  party. 

{CRarh  avd  Oavte,  JJ.,  dissent,) 


NOTB.— In  addition  to  the  discussion  of  the  ques- 
tion of  a  railroad  company^s  duty  to  trespassers 
on  its  track,  which  appears  in  the  above  opinions, 
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(December  15, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Supreme  Court  for  Johnston  County 
in  favor  of  plaintiff  in  an  action  brought  lo  re- 
cover damages  for  personal  injuries  resulting 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ay  cock  A  Daniels  and  W.  G« 
Munroe,  for  appellant: 

In  McAdooY.  Richmond  db  D.  R.  Co.,  105N". 
C.  140,  this  court  says:  "A  railroad  has  a 
right  to  the  use  of  its  track,  and  its  servants 
are  justified  in  assuming  that  a  human  being 
who  has  the  use  of  all  his  senses  will  step  off 
the  track  before  a  train  reaches  him." 

In  the  absence  of  knowledge  the  engineer 
might  assume  that  the  plaintiff  was  a  man  of 
ordinary  intelligence. 

Baily  v.  Richmond  d  D.  R.  Co.  106  N.  C. 
807. 


see  also  notes  to  dnclnnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Cooper  (Ind.)  6  L.  R.  A.  241,  and  Toomey  v.  South- 
ern Pao.  R.  Co.  (Cal.)  10  L.  R.  A.  139. 
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It  is  not  negligence  in  an  en^pneer  to  act,  in 
the  absence  oi  specilic  information,  on  the  pre- 
sumption that  a  man  who  is  apparently  awake, 
and  is  moving,  is  in  full  possession  of  all  his 
senses  and  faculties. 

Deans  v.  Wilmington  db  TT.  R.  Co.  107  N.  C. 
691. 

The  plaintiff  cannot  recover  if  he  is  guiltjr  of 
contributory  negligence,  that  is  concurring 
negligence,  notwithstanding  the  accident  may 
havewen  avoided  by  the  exercise  of  ordinary 
care. 

Gunter  v.  Wicker,  85  N.  C.  310;  DoggeU  v. 
Richmond  db  D.  R,  Co,  78  N.  C.  305;  Troy  v. 
Cape  Fear  A  F.  F.  B.  Go,  »9N.  C.  298. 

When  the  injury  arises  neither  from  malice, 
design,  nor  wanton  and  gross  neglect,  but  sim- 
ply Uie  neglect  of  ordinary  care,  and  the  par- 
ties are  mutually  in  fanlt,  ttie  negligence  of 
both  being  the  immediate  and  proximate  cause 
of  the  injury,  a  recovery  is  denied. 

Rigl&r  v.  CharlotU,  (f.  dA.R,  Co.  94  N.  C. 
604. 

In  that  case  plaintiff  attempted  to  drive 
across  the  track  in  front  of  an  oncoming  train, 
and  the  court  said :  "The  attempt  to  cross  the 
road  under  the  circumstances  not  only  showed 
a  want  of  due  care  on  the  part  of  the  plaintiff, 
but  reckless  conduct,  that  amounted  to  gross 
negligence;  and  though  he  was  in  no  fault  in 
the  backing  of  the  horse  on  the  track,  if  he  had 
not  attempted  to  cross  in  the  face  of  the  im- 
pending danger,  the  accident  would  not  have 
happened,  so  we  are  of  the  opinion  his  contrib- 
utory negligence  was  the  cause  of  his  injury, 
and  that  l^ing  so,  it  can  make  ^no  difference 
whether  negligence  is  imputable  to  the  defend- 
ant or  not. 

See  also  Forbes  v.  Atlantic  A  N.  C,  R,  Co,  76 
N.  C.  454;  Farmer  v.  Wilmington  d  W.  R.  Co. 
88  N.  C.  564;  McAdoo  v.  Rielimond  A  D.  R,  Co. 
105  N.  C.  140;  Deans  v.  Wilmington  diW.R  Co. 
107  N.  C.  686. 

Plaintiff  might  have  by  the  exercise  of  ordi- 
nary care  avoided  the  accident,  and  therefore 
he  cannot  recover. 

Turrentine  v.  Richmond  A  D.^R.  Co.  92  N. 
C.  688;  Wall<&r  v.  Reidarille,  96  N.  C.  382; 
Meredith  v.  Cranberry  Coal  dt  1.  Co.  W  N.  C. 
576. 

Messrs.  Pou  A  Pou  for  appellee. 

Avery*  /.,  delivered  the  opinion  of  the 
court: 

The  main  question  presented  by  the  state- 
ment of  the  case  on  appeal  and  ably  and  elabo- 
rately argued  by  the  counsel  on  both  sides  was 
whether  in  any  phase  of  the  testimony  the 
court  should  have  permitted  the  jui^  to  pass 
upon  the  issues  involving  the  question  of  de- 
fendant's negligence.  The  plaintiff  contends 
that  there  was  ample  evidence  to  warrant  the 
findings  of  the  jury.  In  response  to  the  first  is- 
sue, that  his  intestate  was  killed  by  the  negli- 
gent running  of  the  defendant's  train;  and,  in 
response  to  the  third  issue,  that,  notwithstand- 
ing the  negligence  of  his  intestate,  the  injury 
might  have  been  avoided  by  the  exercise  of 
proper  care  and  prudence  on  the  part  of  the 
defendant  Company's  engineer.  The  defend- 
ant assigned  as  error  the  failure  of  the  court  to 
instruct  the  jury  that  there  was  not  sufficient 
evidence  to  justify  an  affirmative  response  to 
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said  issues.  So  that,  if  a  collocation  of  de- 
tached portions  of  the  testimony  would  prima, 
facie  tend  to  show  that  the  engineer  was  negli> 
gent,  and  that  by  such  precaution  as  a  man  or 
ordinary  prudence  would  have  taken  he  could 
have  prevented  the  collision,  it  was  the  duty  or 
the  court  to  submit  the  issues  to  the  jury,  and 
thev  were  justified,  in  the  exercise  of  their  ex- 
ercise of  their  exclusive  nght,  in  responding  to> 
them  as  they  did.  Sheridan  v.  Brooklyn  vity 
db  N.  R.  Co.  86  N.  Y.  89.  98  Am.  Dec.  490; 
Kenyon  v.  New  Fork  Cent,  dk  H.  R.  R.  Co.  ^ 
Hun,  481.  The  engineer,  according  to  the  tes- 
timony of  all .  the  witnesses,  could  see  the 
trestle  on  which  the  intestate  was  killed  for  a 
mile  before  he  reached  it.  George  Ricks,  a 
witness  for  the  defendant,  deposed  that  the 
train  approached  from  the  north.  Jacksoo 
Lassiter,  a  witness  for  the  plaintiff,  testified 
that  there  was  a  mile-post  at  the  north  end  of 
the  trestle,  and  that  the  engineer  going  soutb 
could  tell  that  a  man  was  on  the  trestle  whea 
his  engine  was  four  or  five  hundred  yards  dls^ 
tant  from  it;  that  the  plaintiff's  inteistate  wa» 
stricken  by  the  engine  near  the  south  end  of 
the  trestle,  which  was  125  feet  long,  and  thrown 
about  25  yards  south  of  it,  and  down  an  em- 
bankment; that  the  train  could  have  been 
stopped  within  150  yards;  and  that  the  witness, 
looked  when  the  danger  signal  was  given,  and 
the  train  was  then  450  yards  from  the  trestle; 
but  the  witness,  looking*at  it,  could  see  no  dim- 
inution of  its  speed  when  it  reached  the  tres^ 
tie,  just  as  the  witness  Moore  stated  that  be 
could  see  no  "slack  up"  of  the  train  till  it 
reached  the  trestle.  Ervin  Ricks,  deposing  in 
behalf  of  the  defendant,  could  not  say  that  the 
train  ''slowed  up"  any  before  it  struck  him, 
though  he  could  see  its  approach  distinctly^ 
and  that  the  plaintiff's  intestate  was  running: 
in  the  middle  of  the  track  when  he  first  saw 
him,  just  after  the  whistle  blew.  The  defend- 
ant's engineer  testified  that  when  the  signal 
was  ^ven,  at  a  distance  of  100  yards,  the  pkin- 
tiff's  mtestate  acknowledged  it  by  stopping  and 
looking  back  at  the  engine:  that  he  was  still 
north  of  the  trestle,  had  not  reached  it.  but 
turned,  and  went  towards  the  trestle,  stiJl  on 
the  outside  of  the  track,  and  when  the  engine 
was  50  yards  north  of  the  trestle  he  stepped 
upon  the  track  at  or  near  the  north  end  of  it 
for  the  first  time;  that  be  then  applied  the 
brakes,  but  struck  deceased  10  or  12  feet  from 
the  north  end.  The  defendant's  fireman 
thought  the  train  was  not  stopped  for  200  to 
250  vards  beyond  where  Clark  was  stricken, 
while  he  thought  the  alarm  was  given  100 
yards  north  of  the  trestle.  The  intestate  be- 
gan to  run,  according  to  Rick's  statement, 
along  the  middle  of  the  track  on  the  trestle 
when  the  signal  was  blown.  There  was  testi- 
mony to  the  effect  that  the  frame  of  the  trestle 
was  'from  8  to  11  feet  above  the  ground,  and 
that  a  very  active  man  might  have  escaped  in- 
jury by  jumping  upon  a  cap. 

•f  he  jury  were  not  bound  to  find  that  the 
whole  of  the  testimony  of  any  witness  was 
true;  and  it  is  immaterial  whether  they  thought 
any  given  one  was  mistaken  as  to  his  recollec- 
tion or  observation  of  some  matters  and  accu- 
rate as  to  other  facts,  or  was  false  in  part  and 
credible  as  to  other  statements.  Any  one  of 
several  theories  arising  out  of  the  evidence  may 
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have  been  adopted  by  the  jury.  They  may 
have  concluded  that  Lassiter  was  to  be  believed 
when  be  stated  that  Clark  was  killed  at  the 
south  end  of  the  trestle,  after  the  engine  had 
traversed  its  whole  length,  and  not  near  the 
north  end,  as  the  engineer  stated;  and  that 
theory  may  have  been  strengthened  by  finding 
it  to  be  true  that  the  intestate  was  thrown  up 
into  the  air,  and  at  the  same  time  received 
such  an  impetus  forward  as  to  land  his  body  25 
yards  further  at  the  side  of  the  embankment. 
They  had  a  right  to  conclude  from  the  evi- 
dence, which  we  have  stated,  that  deceased 
was  on  the  trestle  in  the  middle  of  the  track 
when  the  whistle  blew  and  the  bell  rang,  and 
they  had  testimony  sufficient  to  warrant  the 
belief  that  at  that  very  moment  the  engine  was 
450  yards  from  the  trestle,  and  could  have  been 
stopped  in  150  yards.  The  jury  were  justified 
in  concluding  as  a  fact  that  the  engineer  did 
not,  as  a  witness  testified,  perceptibly  slacken 
his  speed  in  the  least  till  he  struck  Clark;  and 
this  theory  would  be  sustained  by  defendant's 
own  testimony  (that  of  the  fireman  Jones),  that 
the  train  ran  on  200  to  250  yards  after  striking 
him  before  it  was  f  uUy  stopped,  while  it  could 
have  been  brought  to  a  stand-still  within  150 
yards  (according  to  the  evidence  of  Lassiter, 
which  the  jury  had  a  riffht  certainly  to  believe), 
as  they  had  a  right  to  fix  a  lower  estimate  as 
the  true  one.  U  the  foregoing  is  a  fair  sum- 
mary of  the  facts  that  the  jury  might  have 
found  as  a  p>art  of  a  special  verdict,  then  we 
may  assume  for  our  present  purpose  that  any 
theory  arising  out  of  it  is  a  true  embodiment 
of  their  findings.  Suppose  the  engineer  saw 
the  plaintiff's  Intestate,  after  looking  back  in 
acknowledgment  of  the  danger  signal,  rushing 
along  the  middle  of  a  trestle  125  feet  long,  with 
no  means  of  escape  till  he  should  reach  the 
south  end  of  it,  except  by  jumping  1 1  feet  (the 
height  on  the  south  side),  to  the  ground,  or  the 
display  of  unusual  activity  by  jumping  upon  a 
cap,  and  that  he  ran  his  engine  800  yards  while 
Clark  was  still  running  along  the  center  of  the 
track  on  the  trestle.  He  could  have  stopped  it 
within  the  remaining  150  yards,  if  not  sooner, 
before  even  reaching  the  north  end  of  the 
trestle;  but,  when  there  was  no  longer  any 
doubt  that  intestate  was  fully  committed  to 
risking  his  life  in  the  effort  to  cross  because  of 
his  persistent  movement  south  on  the  track, 
while  the  engine  advanced  SOO  yards  after  the 
signal  was  given,  the  engineer  rushed  reckless- 
ly onward  without  the  slightest  diminution  of 
speed.  But  if,  by  any  calculation  as  to  the 
relative  progress  of  two  bodies  in  motion  on 
the  same  road,  the  jury  concluded  that  the 
train  was  nearer  to  the  trestle  when  the  alarm 
was  given,  there  is  no  possible  method  by  which 
we  can  legitimately  tell  whether  they  fixed  that 
distance  at  450,  150,  100,  or  50  yards.  If  it 
was  150  yards,  and  Lassiter  was  to  be  believed, 
then  the  engineer  could  (after  the  deceased 
made  his  purpose  apparent  by  looking  at  the 
engine  and  then  moving  forward),  have 
stopped  at  the  very  northern  extremity;  or  if 
they  thought  100  yards  was  the  distance,  as 
the  engineer  testified,  the  engine  would  have 
been  brought  down  to  a  slow  pace,  and 
within  nine  yards  of  a  full  stop,  when  it  came 
in  contact  with  intestate,  so  that  the  force  of 
the  collision  might  not  have  been  sufficient  to 
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do  him  serious  injuir,  if  he  was  stricken  at 
the  south  end  of  the  trestle.  Suppose  the 
lury  believed  that  the  estimate  of  the  distance 
by  the  engineer,  who  thought  he  blew  lOO 
yards  and  put  on  the  brakes  50  yards  from  the 
north  end  was  correct,  then  he  could  have 
stopped  in  150  yards,  the  force  of  the  engine 
would  have  been  greatly  reduced  after  the  use 
of  all  appliances  for  1(10  yards,  and  it  might 
have  been  considered  by  them  but  a  fair  in- 
ference that  the  blow  would  not  have  been 
fatal,  if  harmful  at  all,  when  the  collision 
should  come,  had  the  engineer  used  every 
effort  to  stop  consistent  with  safety,  imme- 
diately on  giving  the  alarm.  If  he  could  have 
stopped  the  en^ne  in  less  than  100  yards,  he 
might  have  saved  intestate's  life,  whether  he 
put  on  brakes  at  50  or  100  yards.  For  we 
must  bear  in  mind  also  that  it  was  decided  in 
Deans  v.  Wilmington  dk  W.  R,  Go.,  107  N.  C. 
686,  that  the  jury  were  not  bound  to  adopt  the 
estimate  of  the  witnesses  or  to  hear  expert 
testimony  as  to  the  distance  within  which  an 
engine  might  be  stopped,  but  could  determine 
thut  question,  as  one  addressed  to  their  com- 
mon sense,  for  themselves.  By  fixing  that 
distance  at  more  or  less  than  150  yards, —the 
estimate  of  the  conductor  being  that  it  would 
require  400  to  500  yards,— and  varying  the 
finding  as  to  speed  from  30  to  50  mil€»  per 
hour,  according  to  the  confiicting  testimony,, 
an  infinite  number  of  combinations  might 
have  been  made  by  the  jury  as  to  the  different 
questions  of  distance  and  speed  and  force, 
giving  rise  to  endless  inferences  from  them. 

It  was  in  evidence  that  deceiEised  was  lame,, 
but  was  running  in  the  middle  of  the  track  on 
iJbe  trestle.  It  was  the  province  of  the  jury  to 
say  where  he  was,  whether  entirely  north  of 
the  trestle,  on  the  trestle,  or  at  what  point  on 
it,  when  the  whistle  blew.  We  are  not  justi- 
fied in  con jecturing  as  to  their  findings  of  evi- 
dential facts,  when  the  witnesses  left  a  margin 
in  distances  between  150  and  450,  and  the  jury 
were  at  liberty  to  zo  even  below  the  minimum 
mentioned  by  Lassiter.  The  jury  were  justi- 
fied in  concluding  that  the  speed  of  the  engine 
had  not  been  abated  in  the  least,  though  a 
frightened  human  being  had  been  chased  by 
an  engine  along  a  trestle  from  which  the 
engineer  ought  to  have  known  he  could  not 
escape  without  peril  to  life  or  limb,  until  he 
was  tossed  like  a  ball  Into  the  air,  and  thrown 
forward  for  25  yards,  where  his  mangled 
corpse  tumbled  off  the  embankment.  The 
eviaence  of  the  fireman  that  the  train  was  not 
stopped  till  it  had  gone  200  to  250  yards- 
south  of  the  trestle  may  have  been  considered 
by  the  jury  as  corroborative  of  the  other  wit- 
ness, who  said  that  the  speed  was  not  per- 
ceptibly diminished.  That  would  depend 
upon  their  estimate  of  the  time  and  distance 
requisite  for  stopping  the  train;  and  in  settling 
that  question  the  jury  very  probably  first  de- 
termined what  the  speed  was,  whether  80.  85, 
40,  or  50  miles  per  hour,  according  to  the  vary- 
ing opinions  of  witnesses,  and  possibly  wheth- 
er It  was  true  that  the  train  was  running  down 
grade,  as  stated  by  a  witness.  They  could  be- 
lieve or  discredit  the  whole  or  a  part  of  the 
testimony  of  any  witness,  and  we  have  no 
right  to  assume  what  their  finding  was.  If 
there  was  no  conceivable  view  of  the  testimony 
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in  which  the  defendant's  serrants  might  have 
.saved  the  life  that  was  lost  (despite  the  admit- 
ted negligence  of  the  plaintiff,  and  after  it  was 
apparent  to  the  servant,  sitting  upon  his  en- 
gine, that  the  plaintiff  had  carelessly  put  bis 
person  in  jeopardy)  by  simply  using  the  ap- 
pliances at  bis  command,  and  without  peril  to 
the  persons  and  property  in  his  charge,  the 
court  would  have  been  justified  in  withdraw- 
ing the  case  from  the  jury,  but  not  otherwise. 
The  engineer  knew  or  ought  to  have  known 
that  the  mile-post  marked  the  end  of  the  tres- 
tle, and  when  he  saw  that  the  plaintiff's  intes- 
tate, after  turning  and  looking  at  the  approach- 
ing train,  was  still  persisting  in  bis  perilous 
purpose  of  crossing  the  trestle  in  its  front,  he 
should  have  resolved  all  doubt  in  favor  of 
human  life,  and  forthwith  have  reversed  his 
•engine,  and  put  on  the  brakes.  We  may  as- 
sume that  he  did  neither,  as  there  is  abundant 
testimony  to  have  warranted  the  jury  in  so  be- 
lieving. At  this  supreme  moment  the  law  and 
the  common  instincts  of  humanity  would 
•condemn  his  rushing  recklessly  onward  for 
no  better  reason  than  that  the  deceased  might 
jump  11  feet  to  the  ground  without  injury,  or 
bv  a  display  of  unusual  agility  might  place 
himself  upon  a  cap. 

It  is  settled  law  in  this  State  that  where  an 
engineer  sees  that  a  human  ^  being  is  on  the 
track  at  a  point  where  be  can  stop  off  at  his 
pleasure,  and  without  delay,  he  can  assume 
that  he  is  in  full  possession  of  bis  senses  and 
faculties,  without  mformation  to  the  contrary, 
and  will  step  aside  before  the  engine  can  over- 
take ^^^'  ^^^  where  it  is  apparent  to  an  engi- 
neer, who  is  keeping  a  proper  outlook,  that  a 
man  is  lying  prone  upon  the  track,  or  his  team 
is  delayed  in  moving  a  wagon  over  a  crossing, 
it  has  been  declared  that  the  engineer,  having 
reason  to  believe  that  life  or  property  will  b« 
imperiled  by  going  on  without  diminishing 
his  speed,  is  negligent  if  he  fails  to  use  all  the 
means  at  his  command,  consistent  with  the 
safety  of  the  passengers  and  property  in  his 
charge,  to  stop  his  train  and  avoid  coming  in 
<;ontact  with  the  person  so  exposed.  Deans  v. 
Wilmington  d  W.  R.  Co.  107  N.  C.  686;  Bvl- 
Ineky.  Wilminqion  &  W,  B,  Co.  105  N.  C.  180. 
The  same  rule  prevails  where  the  engineer 
knows  or  ought  to  know  that  a  human  being 
has  passed  a  mile-post  which  marks  the  end  of 
-a  trestle  nearest  to  him,  and  can  see  that  the 
person,  despite  his  signal,  persists  in  running 
4ilong  the  track,  from  which  he  cannot  step 
aside,  and  from  which  he  can  escape  instantly 
only  by  a  perilous  jump  or  unusual  activity. 
The  law  expects  him,  when  he  sees  a  man  still 
lying  motionless,  after  he  has  given  the  alarm 
signal,  to  take  precaution  against  the  possi- 
bility of  his  being  druok;  or.  where  one  does 
not  move  his  team  at  a  crossing  under  similar 
•circumstances,  to  act  upon  the  idea  that  the 
wagon  is  fastened  in  some  way.  While  as  a 
general  rule  the  engineer  **  would  have  a  right 
to  assume  that  a  person  walking  upon  the  track 
was  in  possession  of  ordinary  sight  and  hear- 
ing, yet,  where  the  conduct  of  the  traveler  is 
such  as  to  excite  a  doubt  of  this,  the  engineer 
is  bound  to  use  greater  caution,"  and  to  stop 
the  train,  if  necessary  to  secure  his  safety.  2 
^hearm.  &  Redf.  Neg.  §§488,  484;  Wharton, 
Ti.  R.  A, 


Neg.  g  301;  Pennsylvania  B.  Co,  r.  Webfr/A 
Pa.  157,  18  Am.  Rep.  407. 

In  Cook  V.  Central  R,  dt  BkQ. Co.,  87  All  5S 
it  was  held  error  to  refuse  to  charge  that  if  i- 
f endant's  agents  did  see,  or  by  the  exeidv  : 
proper  care  could  have  seen,  plaiDtiif  sime^ii> 
upon  said  bridge  o^  trestle  in  time  lo  hi- 
stopped  said  train  before  it  reached  bim  .i.. 
that  they  failed  to  stop,  the  defeDdut «» 
liable.     We  may  add  to  this  rule,  as  appli  ^ ' 
to  our  case,  that  Uie  defendant  was  abolia* 
if   its    servants,   under  such  drcumstu'- 
could  have  so  diminished  the  speed  of  tb*'- 
gine  before  the  collision  occurred  as  priv^ 
to  have  saved  the  life  of  intestate.   Tbt ;  i: 
tiff  was  unquestionably  negligent,  but  bb :  ■ 
ligence  was  not  the  proximate  caa<«  o(  > 
death,  if  the  defendant's  serraot  cou)«1  ^^' 
prevented  it,  after  the   latter  bad  retv: 
know  of  the  peril,  without  danger  lo  ^^'; 
or  property  in  his  charge.    2  Shearm.  A  Kr/ 
Nfk.   §  484,  (p.  298,)  7iote  1.    The  prj:«.. 
laia  down  in  the  Alabama  ca^  y^  '' 
have  cited  must  necessarily  prevail  in  ^'' 
State  where  the  doctrine  of  QunUrv.  If- 
85  N.  C.   312.    is   established,   ^'btrt 
courts  bold,  as  in  Kansas,  that  one  who  v^" 
upon  a  bridge  constituting  a  part  of  tbe  i^  - 
of  a  railway  is  a  trespasser,  and  tbanb>'r  • 
neer  is  not  bound  to  keep  a  lookout  for^r 
intruder.  and  if  he  is  killed  while  oo  s  !•{> 
or  trestle,  the  company  is  only  liable  fa  * 
ful  ivBgligence,  it  follows  that'thev  alwi\j ; 
fuse  to  sanction  the  doctrine  so  fuUr  stH/ ' 
this  court.    Hence  it  was  found  occts^r 
overrule  Herring  v.  Wilmington  4t  R.^ 
82  N.  C.  402,  in  2>«iiM  V.  WUmngU>ni'^.'^ 
Co.  107  N.  C.  686. 

The  true  test  of  the  engineer's  duty  v ; 
vol  ved  in  the  question  whether  he  has  r^y ' 
able  ground  to  believe,  with  all  thekno^-  ■ 
of  the  surroundings  which  due  dilizto'^  " 
quires  of  him,  that  the  life  of  a  fellow  =  »: 
in  peril,  and  that  the  dan^r  to  bis  pe^ ' 
only  be  averted  by  stopping  or  reducir- 
speed  of  the  train.     WTien  an  eni^'ofrr;^" 
man  persistently  putting  himself  in  p^n 
trestle  or  bridge,  so  that  he  can  oo  n> '^  • 
off  the  track  than  one  who  is  lying/^Q  "^ "" 
apparent  stupor,  except  by  exposioe  ^'^'^' 
to  danger,  why  is  it  not  reasonable  io  ^=' 
act  instantly  on  the  natural  inference  ttr 
whose  conduct  is  so  extraordinair  b  <" 
drunk  or  bereft  of  reason  from  «u«l''- 
ror?    Cook  v.  Central  R,  d  Bhg.  0». ' 
Wharton,  Neg.  §  801.     Greater  cauti'^a  >  ' 
pected  of  a  company  in  all  cases  wbe^ 
any  cause  it  is  apparent  that  one  is  o* 
prised  of  his  danger.     Tanner  v.  />^«' 
^'.  R.  Co.  60  Ala.  621.  640.    Thoufb 
tiff's  intestate  was  negligent  in  going  u?  " 
trestle  when  he  knew,  or  might  bave  ^'  ^^ 
before  the  alarm  was  given,  that  a  tna  '• 
approaching,  his  admitted  fault  wouMr*'  ^ 
cuse  the  subsequent  carelessness  of  tbe  r:). 
in  inflicting  an  injury  upon  him  ib*' 
have  been  avoided.    One  wrone  nom""** 
titles  another  in  law  than  in  morals.    ^  -  J 
V.  San  Francisco  d  S,  J.  R.  Co.  3: >>  ^" 
Because  one  carelessly  exposes  hi*  ft'*  '^ 
count  either  of  drunkenness  or  deliben't  "- 
he  does  not  thereby  become  an  outlaw-  * 
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1o  give  railroad  companies  the  ri^ht  to  run 
their  through  trains  in   reckless  disregard  of 
his  safety.    There  is  no  presumption  that  a 
<;bild  or  a  man  apparently?  drunk  will  get  out 
■ot  the  way.      When  intestate  acted    like  a 
drunkcD  man,  and  made  no  effort  to  leave  the 
trestle^  the  engineer  should  have  stopped  the 
train.    2  Wood,  Railway  Law,  1268,  and  note 
1;  Kenyan  v.  New  York  tent.  &  U.  R.  B.  Co.  5 
Hun.  481;  Sheridan -v,  Brooklyn  City  dk  N.  B. 
Co.  36  N.  Y.  39,  93  Am.  Dec.  490.    Persons 
in  great  peril  are  not  exi)ected  to  exercise  the 
presence  of  mind  and  care  that  would  ordi- 
narily be  characteristic  of  a  prudent    man. 
The  law  makes  allowance  for  their  excitement 
and  leaves  the  circumstances  of  their  conduct 
to  the  jury.     Bvel  v.  Netr.   York  Cent.  B.  Co. 
31  N.  Y.  314, 88  Am.  Dec.  271;  QaZena  <fc  G.  U.B. 
Co.  V.  YariDood,  17  111.  509;  Wharton,  Neg. 
$^304. 

The  jury  doubtless  thought  that  the  con- 
duct 01  the  deceased,  after  the  engineer  saw 
him  OD  the  track,  was  such  that  the  latter  had 
reason  to  believe  that  he  was  drunk.  In  cor- 
roboration of  this  theory  he  had,  according  to 
:he  testimony,  two  bottles  of  spirituous  liquor 
jpon  bis  person,  just  as  Deans  was  found 
;i'ith  a  bottle  and  a  broken  glass  at  his  side. 
According  to  the  views  of  the  testimony 
vbich  we  have  presented  as  the  possible  and 
egitimate  theories  adopted  by  the  jury,  there 
vas  almost,  if  not  quite,  as  cogent  reason  for 
he  conclusion  on  the  part  of  the  jury  in  our 
ase  as  in  Deans'  Cane  that  a  person  who  acted 
0  unnaturally  and  carelessly  must  have  been 
runk.  It  was  unquestionably  negligence  to 
ct  drunk  and  lie  down  upon  the  track,  as  it 
-'as  to  go  upon  it  in  full  view  of  an  approach- 
ig  train.  But  in  the  one  case,  as  in  the  other, 
was  the  province  of  the  jury,  not  of  the  court, 
)  determine  whether  the  engineer  had  reason 
>  believe  that  a  man  was  so  situated  that  he 
Duld  not,  without  peril,  get  off  the  track  in 
me  to  escape  the  train,  moving  as  it  was,  or 
as  so  much  intoxicated  that  he  could  not  or 
ould  not  attempt  to  escape,  and,  whether,  af- 
r  be  could  have  discovered  the  situation,  the 
igineer  might,  by  exercising  ordinary  care, 
ive  avoided  the  fatal  injury.  Cooker.  Central 
.  <&  Bkg.  Co.  supra.  Instinct  would  prompt 
man  under  such  circumstances  to  try  to  save 
s  life,  and  in  the  absence  of  all  evidence, 
e  presumption  is  that  he  has  exercised  due 
re.  Pennsylvania  B.  Co.  v..  Weber,  76  Pa. 
7,  18  Am.  Rep.  407.  In  the  case  of  Dean^ 
Wibrtington  «fe  W.  R.  (7<?. ,  it  was  declared  to  be 
B  province  of  the  jury  to  determine  which  of 

0  natural  inferences  should  be  drawn  from 
admitted  state  of  facts.  Incur  case  there 
2  not  only  different  inferences  directly  de- 
cible  from  the  evidence,  but  there  is  contra- 
jtory  testimony,  giving  rise  neccbsarily  todif- 
ent  conclusions  of  law,  according  to  the  pos- 
\e  fi ndings  of  the  jury.  Detroit  <&  M.  B.  Co.y. 
n  Steinberg,  17  Mich.  99.     We  cannot  fol- 

V  counsel  in  the  line  of  argument  adopted, 
i  say  that,  because  the  court  held  in  the  case 
erred  to,  that  without  expert  testimony  the 
y  could  exercise  their  own  common  sense, 

1  determine  within  what  space  an  engineer 
^ht  stop  his  train,  we  can  go  a  bow-shot 
ther  here,  and  declare  that  the  court  may 
licially  determine  what  would  be  the  rela- 

Li.  R.  A. 


tive  progress  of  the  two  bodies  moving  upon 
the  same  track, — the  train,  whose  spera  was 
estimated  by  various  witnesses  at  30  to  50  miles 
per  hour,  and  a  man,  who  was  said  to  be  lame, 
but  whose  velocity  was  not  even  guessed  at  by 
any  witness.  The  difficulty  would  be  en- 
hanced by  the  fact,  to  which  we  have  adverted, 
that  the  jury  had  the  exclusive  right  to  say 
within  what  distance  the  train  could  be 
stopped;  and  an  essential  factor  would  be 
wanting,  if  anyone  outside  of  the  jury  should 
undertake  the  problem.  If,  moreover,  the 
case  at  bar  does  not  present  a  number  both  of 
conflicts  in  evidence  of  the  various  witnesses 
and  of  diverse  inferences  deducible  from  dif- 
ferent views  of  the  evidence,  leading  to  con- 
clusions of  law  modified  according  to  the  in- 
ference drawn,  it  would  seem  difficult  to  con- 
ceive of  one  that  does.  The  court  cannot,  for 
the  want  of  ascertained  data,  work  out  the 
problem  so  as  to  reach  a  special  verdict.  The 
engineer,  when  his  train  was  rushing  on  at 
such  a  speed,  and  a  human  being  was  placing 
himself  in  imminent  peril  of  life,  was  not  war- 
ranted in  making  a  calculation  in  his  head  of 
this  intricate  problem.  It  is  now  manifest 
that,  if  he  refused  to  slacken  his  speed  in  the 
least,  (as  we  must  assume  on  the  demurrer  to 
the  evidence  he  did,)  and  acted  upon  a  hurried 
calculation  as  to  the  rapidity  with  which  the 
intestate  was  moving,  he  made  a  fatal  mistake. 
The  man  is  dead,  and  the  engine  killed  him. 
So  that  the  figures,  contrary  to  the  maxim, 
were  false.  If  the  jury  believed  that  the  en- 
gineer could  by  ordinary  care,  after  seeing  the 
situation  of  deceased,  have  diminished  the  force 
of  the  collision  so  as  to  bruise  instead  of  killing 
him,  their  verdict  ought  not  to  be  disturbed. 

It  is  due  to  the  counsel  who  discussed  the 
doctrine  of  proximate  and  remote  cause  with 
so  much  subtility  to  state  briefly  the  reason 
why  a  court,  where  the  principle  announced 
in  Davi'es  v.  Mann,  10  Mees.  &  W.  546,  and 
first  adopted  by  this  court  in  Gunter  v.  Wicker, 
prevails,  cannot  concur  in  his  line  of  reason- 
ing. It  has  been  generally  conceded  that  from 
the  standpoint  which  is  occupied  by  this  court 
the  rule  of  causa  causans  has  been  more  hap- 
pily and  succinctly  stated  by  Judge  Cooley  in 
his  work  on  Torts  than  by  any  other  writer. 
He  says,  (pages  70,  71:)  "if  the  original 
wrong 'only  becomes  injurious  in  consequence 
of  the  intervention  of  some  distinct  wrongful 
act  or  omission  by  another,  the  injury  shall  be 
imputed  to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote." 4  Am.  &  Eng.  Encyclop.  Law,  p.  25, 
n/)te  Sy  with  authorities  cited;  l^ll  v.  New 
York  tjfe  iV.  H.  B.  Co.  27  Conn.  404. 

Applying  the  principle  to  the  facts  of  our 
case,  it  is  manifest  that,  though  plaintiff's  in- 
testate was  negligent  in  going  upon  a  trestle 
when  he  ought  to  have  known  that  a  train 
was  approaching,  he  would  not  have  been 
killed  if  the  engineer  had  stopped  the  train  be- 
fore it  came  in  contact  with  him.  If,  then, 
there  was  any  evidence  that  warranted  the  find- 
ing of  the  jury  in  response  to  the  third  issue, 
— which  meant  that  the  death  was  due  to  the 
negligence  of  the  engineer  in  failing  to  stop  or 
diminish  the  speed  of  the  train, — it  would  fol- 
low that  the  court  must  hold  as  law  that  the 
negligence  of  the  defendant  was  the  proximate 
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cause  of  the  iDJury.  The  authorities  do  uot 
sustain  the  position  assumed  by  counsel.  It 
makes  no  difference  how  short  an  interval  oc- 
curs between  the  nei^ligent  act  of  the  plaintiff 
and  that  of  the  de^ndant,  if  the  latter  had 
time  to  discover  the  danger  and  avert  it  by  the 
exercise  of  ordioarv  care.  4  Am.  &  Eng. 
Encyclop.  Law,  p.  27;  Aeedham  v.  San  Fran- 
eUco  d  St,  J.  B,  Co.  hupra;  Trow  v.  Vermont 
Cent.  B.  Co.  24  Vt.  4M. 

The  illustration  of  concurrent  negligence 
given  by  Judge  Cooley  outlines  still  more  clear- 
ly the  distinction  which  we  have  attempted  to 
draw.  It  is  the  case  of  two  persons,  who  in 
concert  block  up  a  street.  ''Neither  of  the 
culpable  parties  can  excuse  himself  by  show- 
ing the  wrong  of  the  other,  for  the  injury  is  a 
natural  and  proximate  result  of  his  own  act." 
There  are  two  divergent  lines  of  authority  upon 
this  subject,  but  the  position  assumed  by  coun- 
sel for  the  defendant  Dnds  no  support  in  the 
decisions  of  those  courts  that  have,  like  this, 
adhered  closely  to  the  doctrine  of  Daviee  v. 
Mann,  10  Mees.  &  W.  545.  The  negligence  of 
the  plaintiff  in  our  case  consisted  in  going  upon 
the  trestle  when  an  approaching  train  was  in 
sight,  as  it  could  have  been  seen  a  mile.  But 
if,  after  he  went  upon  the  track,  the  defendant 
company's  servant  could  have  discovered  his 
danger  in  time  to  avert  it  without  jeopardy  to 
the  persons  or  property  on  defendant's  train, 
and  neglected  to  do  so,  the  negligence  of  the 
two  was  not  concurrent  nor  contemporaneous. 
That  of  the  defendant  was  so  far  subaequent 
to  the  plaintiff's  act — wrongful  act — as  to 
give  time  to  the  servant  of  the  former  to  have 
discovered  the  danger,  and  averted  the  injury 
by  the  proper  use  of  the  means  at  his  com- 
mand. 2  Thorn  p.  Neg.  1157;  Wharton,  Neg. 
§§  843,  346,  888. 

It  was  not  error  in  the  court  to  recapitulate 
fairly  such  contentions  of  counsel  as  illustrated 
the  Gearing  of  the  evidence  upon  the  issues. 
It  is  often  helpful,  if  not  necessary,  for  the 
court  to  do  so,  in  order  that  they  may  under- 
stand how  to  apply  the  law  to  the  testimony. 

There  is  no  error, 

Clark, «/.,  dissenting: 

In  this  case  there  can  be  no  question  that 
the  plaintiff  was  guilty  of  negligence.  The 
exception  taken  by  the  defendant  below  is,  in 
purport  and  effect,  that  there  was  no  evidence 
sufficient  to  go  to  the  jury  that,  notwithstand- 
ing plaintiff's  negligence,  the  injury  "might 
have  been  avoided  by  the  exercise  of  reason- 
able care  and  prudence  on  the  part  of  the  de- 
fendant." Tating  the  plaintiff's  evidence  in 
every  respect  to  l»  true,  this  exception  of  de- 
fendant should  be  sustained.  By  that  evidence 
the  plaintiff  was  walking  on  a  trestle  a  little 
after  the  regular  schedule  time  of  the  passen 
ger  train,  and  at  a  point  where  he  could  see 
the  train  for  a  mile.  The  trestle  was  125  feet 
long.  The  engineer  sounded  the  whistle  450 
or  500  3ards  from  tiie  north  end  of  tbe  tresile 
going  south,  and  about  2  P.  31.  in  the  day  time, 
the  train  moving  at  tbe  rate  of  30  to  85  miles 
an  hour.  When  the  engineer  sees  a  man,  not 
known  by  him  to  be  deaf,  drunk,  or  insane, 
walking  on  the  track,  he  bas  ground  to  believe 
that  on  sounding  the  whistle  tbe  man  will  get 
off  the  track  in  time.    He  is  not  compelled  to 
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slacken  the  speed  of  the  train  on  that  account* 
This  has  been  often  decided,  and  lately  in  Me- 
Adoo  V.  Bichmond  <fe  D,  B.  Go.  105  N.  C.  140,. 
and  Meredith  v.  Bichmond  db  D.  B,  Go.  106  N. 
C.  616.  It  cannot  with  reason  be  contended 
that  in  this  case  this  short  trestle  should  have- 
caused  the  engineer  to  slacken  his  speed;  for, 
aside  from  the  difl9culty  of  an  engineer  moving 
at  that  speed  being  able  to  locate  a  man  on  any- 
specified  125  feet  of  the  track,  there  was  but 
125  feet—i.  e.,  41f  yards— of  the  trestle,  and 
by  plaintiff's  evidence  the  deceased  was  5  or  6 
yards  on  the  trestle  when  the  whistle  blew.  IT 
the  engines  did  not  know  the  man  was  on  the 
trestle,  he  had  reasonable  ground  to  believe  be 
would  not  go  on  it  aftcT  the  signal.  If  he  is 
held  responsible  for  tbe  knowledge  that  the 
man  was  on  the  trestle,  he  had  reasonable- 
ground  to  believe  that  the  man  would  turn 
back  the  6  yards  he  had  traversed;  and  he  must 
also  be  credited  with  the  knowledge  that,  if  Ibe^ 
man  persisted  in  attempting  to  cross  while  the 
engine,  moving  80  or  85  miles  an  hour,  was^ 
running  more  than  a  quarter  of  a  mile,  (466^ 
yards,)  a  man  could  traverse  the  remaining  8^ 
yards  of  the  trestle  who  was  walking  at  one- 
thirteenth  of  that  speed,  or  under  8  mites  an 
hour.  It  was  not  unreasonable  in  the  engineer 
to  suppose  that  a  man  who  would  attempt  to 
cross  a  trestle  in  front  of  a  passenger  train 
would  at  least  move  as  rapidly  as  three  mile» 
an  hour,  when  an  ordinary  walk  is  more  rapit\ 
This  is  not  like  Bvrton  v.  Wilmington  4lh  W. 
B.  Co.,  82  N.  C.  504,  84  N.  0.  192,  where  the- 
deceased  was  a  deaf  man,  and  the  engineer 
knew  him;  nor  like  Beanit  Ca»e,  supra,  where- 
the  man  was  drunk  and  helpless  on  the  track; 
nor  like  Manly's  Case,  74  N.  C.  655,  where  tbe 
injured  parties  were  children;  nor  like  Troffs- 
Case,  99  T^.  G.  298,  where  the  accident  was  in 
the  night-time,  in  a  populous  town,  and  tbe 
train  moving  at  an  unusual  hour,  no  head- 
light used,  and  no  signal  being  given;  nor  like 
those  cases  where  the  train  was  passing  out  of 
regular  time,  and  no  signal  was  sounded;  nor 
like  live-stock  cases, — (ktrlton  v.  Wilmington  dr 
W,  B.  Go.  104  N.  C.  865,  and  the  like;  nor  those 
in  which  stress  is  laid  on  the  fact  that  stock, 
unlike  human  beings,  have  not  intelligence 
enough  to  get  off  the  track.  Here  the  train 
was  on  nearly  regular  schedule  time.  There- 
was  no  evidence  that  the  man  was  drunk,  or 
that  the  engineer  had  reason  to  think  he  was. 
It  was  in  broad  day-light  (2  P.  M.).  The  signal 
I  was  sounded  in  ample  time,  and  the  engineer 
was  not  wanting  in  due  care  in  supposing  that 
!  after  the  signal  the  man  would  not  go  on  tbe 
'  trestle,  or.  if  there,  he  would  get  off,  as  he  had 
time  to  do.  We  do  not  advert  to  plaintiff's 
evidence  that  he  miffht  have  escaped  by  getting 
on  the  end  of  one  of  the  several  large  sills  in 
the  trestle,  nor  that  the  deceased  could  have 
let  himself  down  to  the  ground, — only  some 
eifi^ht  feet  below.  Still  less  do  we  ad  vert  to  the 
evidence  offered  for  the  defendant.  But,  tak- 
ing the  plaintiff's  evidence  alone,  the  shortness 
of  the  trestle,  and  the  signal  given  in  such 
ample  time,  it  is  clear  there  was  no  evidence 
to  gono  the  jury  that  there  was  negligence  in 
not  stopping  or  slackening  up  a  train  under 
these  circumstances.  If  the  trestle  had  been  a 
long  one,  or  very  high,  a  different  case  entirely 
would  be  presented.    But  here  it  was  only  a 
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little  over  40  yards  long  and  8  feet  high.  With 
the  slightest  regard  to  prudence  the  man  miffht 
and  should  have  gotten  off  in  ample  time.  If, 
as  is  probahle  from  plaintiff's  evidence,  the 
plaintiff  deliberately  walked  or  recklessly 
rushed  on  the  trestle  after  the  signal  sounded, 
or  walked  slower  than  a  man  ordinarily  does, 
that  was  a  piece  of  folly  or  fool-hardiness  that 
the  engineer  mieht  well  be  excused  for  not  an- 
ticipatmg.  Railroads  are  expected  to  guard 
against  every  avoidable  injurj,  and  even  to 
prevent  injury  to  a  plaintiff  mm  the  conse- 
quences of  his  own  ne^li^nce,  if  by  reason- 
able care  they  can  avoid  it;  but  the  traveling 
public  and  the  railroads  have  rights  also,  and 
the  latter  should  not  be  held  liable  for  damages 
in  presuming,  under  the  circumstances  of  this 
case,  that  the  plaintiff,  after  the  signal  given, 
either  would  not  go  on  the  trestle,  or,  if  there, 
woidd  get  off,  as  he  had  full  time  to  do. 
There  is  no  evidence  tending  to  show  that  the 
engineer  knew  or  had  any  reason  to  suppose 
that  the  man  was  drunk,  nor  is  it  shown  even 
that  in  fact  he  was  drunk.  It  is  almost  certain 
that  the  deceased  ran  upon  the  trestle  after  the 
whistle  sounded,  (for,  if  on  it  at  that  time,  he 
would  have  cleared  it  at  an  ordinary  walk  be- 
fore the  engine  could  have  reached  it  at  the 
speed  stated  by  plaintiff's  witness,  of  80  or  85 
miles  an  hour;)  and,  if  this  is  so,  it  is  not  shown 
how  close  the  engine  then  was  to  him,  and  that 
the  engineer  could  then  have  stopped  his  train 
in  time  to  avoid  striking  him.  Yet  the  burden 
of  showing  this  was  on  the  plaintiff.  If  de- 
ceased was  on  the  trestle  when  the  whistle 
blew,  the  engineer  knew  he  had  ample  time  to 
cross  so  short  a  trestle  before  the  engine  could 
reach  it.  If  lie  went  on  it  after  Uie  whistle 
blew,  it  is  not  shown  when,  nor  that  the  engi- 
neer could  then  have  stopped  the  train  in  time. 
In  Deans  v.  Wilmington  A  W.  IL  Co.,  supra, 
it  is  said:  *'We  have  reiterated  the  principle 
that  where  an  engineer  sees  a  human  beins 
walking  along  or  across  the  track  in  front  of 
his  engine  he  has  a  right  to  assume  without 
further  information  that  he  is  a  reasonable  per- 
son, and  will  step  out  of  the  way  of  harm  be- 
fore the  engine  reaches  him.    McAdoo  v.  Rich- 


mond  db  D.  R,  Go.  105  N.  C.  158;  Daily  v. 
Richm<md  d:  D.  R,  Co.  106  N.  C.  301;  Parker 
V.  Wilmington  db  W.  R,  Co.  86  N.  C.  221." 
The  same  rule  is  again  laid  down  in  Meredith 
V.  Richmond  db  D.  R.  Go.  108  N.  C.  616. 

These  cases  should  be  decisive  of  the  one  be- 
fore us.  Hey?,  from  the  shortness  of  the  tres- 
tle, the  distance  at  which  the  train  could  be 
seen,  and  the  length  of  time  the  signal  was 
given,  '*the  engineer  had  the  right  to  assume 
that  the  person  would  step  out  of  harm's  way 
before  the  engine  reached  him."  To  lay  down 
the  principle  that  where  an  engineer  sees  a  man 
apparently  sober  on  a  short  and  low  trestle, 
the  full  length  of  which  he  knows  the  man  at 
an  ordinary  gait  can  cross  after  the  signal  is 
sounded,  he  must  nevertheless  stop  or  slacken 
his  speed,  or  that,  if  he  sees  a  man  walking 
near  such  trestle,  he  must  do  likewise  for  fear 
that  he  may  rush  upon  the  trestle,  and  try  to 
beat  the  train  across,  is  a  rule  that  is  hardly 
consistent  with  the  decisions  above  cited  nor 
consonant  with  the  right  of  way  of  the  railroad 
to  the  use  of  its  own  track.  Should  the  man 
nevertheless  be  so  fool-hardy — as  was  probably 
the  case  here — as  to  run  upon  the  trestle  after 
the  signal  was  given,  the  engineer,  in  the  in- 
terest of  human  life,  should  stop  the  train  if 
time  is  given  him  to  do  so;  but  the  burden  of 
showing  that  he  could  do  so  is  on  the  plaintiff. 
Upon  the  plaintiff's  evidence  in  this  case  his 
intestate  was  guilty  of  gross  negligence,  and 
there  was  no  evidence  sufficient  to  go  to  the  Jury 
that  the  defendant  by  the  exercise  of  reason- 
able care  and  prudence  could  have  avoided  the 
unfortunate  consequences  of  the  intestate's 
recklessness.  The  engineer  knew  that  the  in- 
testate, if  on  the  trestle,  had' ample  time  to  get 
off  after  the  whistle  sounded,  and  reason  to 
suppose  that  he  would  do  so;  and  he  was  not 
called  on  to  anticipate  that  the  intestate  would 
rush  upon  the  trestle  when  the  engine  was  so 
close  at  hand  that  it  does  not  appear  it  could 
have  been  stopped  in  time  to  avoid  the  acci- 
dent. 

Davis,  t/.,  concurred  in  the  foregoing  dis- 
senting opinion. 

Rehearing  denied. 
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1*  A  state  leg^islature  has  power  to 
provide  for  the  irrigation  of  arid  lands 


in  a  particular  section  of  the  State  in  the  absence 
of  a  constitu  tlooal  provision  depriving  it  thereof. 

8.  Neither  the  fkust  that  some  of  the 
property  within  a  district  formed  for 
the  irrigation,  by  means  of  taxation,  of 
arid  lands  within  its  borders  will  receive  no 
benefit  therefrom,  nor  that  all  the  property 
which  will  be  benefited  is  not  included  within  the 
taxing:  district,  will  render  proceedings  for  the 
formation  of  the  district  unlawfuL 

8«  A  constitutional  prohibition  against 
special  laws  creating  municipal  cor- 
porations will  not  prevent  a  general  law  for 
municipal  corporations  of  a  particular  species  or 
character,  oven  if  in  the  nature  of  things  such 
corporations  can  find  occasion  for  their  organi- 
zation in  a  portion  of  the  State  only. 

4*   It  is  not  an  unconstitutional  delega- 


'Som^.—Necetsity  of  special  bcneHl  to  fiustain  ossew- 
menU  for  local  improvements. 

The  doctrine  declared  in  the  main  case,  following 
14  L.  R.  A. 


Lent  V.  TlUson,  72  Cal.  428,  that  the  expenses  for  a 
local  improvement  may  be  assessed  without  re- 
gard to  benefits,  or  at  least  that  the  benefit  is  not 
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tion  of  legfislative  power  to  create  a  mu- 
nicipal corporation  to  provide  that  such  a  corpo- 
ration shall  not  be  created  under  a  greneral  law 
without  an  affirmative  vote  of  those  who  are  to 
be  affected  by  its  creation. 

5.  A  eonstitiitioiial  provision  for  the  in- 
corporation, organisation  jknd  classifl- 
cation  of  cities  and  towns  does  not  apply 
to  other  municipal  corporations  where  the  Con- 
stitution provides  for  "county,  city,  town  or 
other  public  municipal  corporations." 

6.  No  provision  for  a  hearing^  of  the 
landOD^ners  is  necessary  prior  to  the  organi- 
zation of  an  irrigation  district  which  is  a  public 
corporation  created  by  vote  of  the  electors  at  an 
election  called  by  the  board  of  supervisors  on  a 
petition  of  freeholders. 

7.  Due  process  of  law  does  not  entitle  a 
landowner  to  a  hearing  before  crea- 
tion of  an  irri^^ation  district  including  his 
property,  although  It  is  for  the  purpose  of  mak- 
ing public  Improvements  for  which  bis  land  will 
be  aBsesscd.  It  is  sufficient  that  he  be  allowed  a 
hearing  at  any  time  before  the  assessment  be- 
comes final. 

8*  Assessments  aocordingr  to  the  valne 
of  the  land,  and  not  according  to  the 
amount  of  benefits  received  by  each  parcel 
to  pay  for  a  public  improvement  in  an  Irrigation 
district,  are  not  unconstitutional  unless  by  force 
of  an  express  constitutional  provision,  us  such 
assessments  are  included  in  the  Inherent  power 

'  of  taxation,  which  is  not  limited  to  the  benefits 
received. 

9.  liand  not  at  all  benefited  by  the  public 
improvement  of  an  irrigation  district  in  which  it 


is  included  does  not  have  on  that  account  a  non- 
stitutlonal  exemption  from  assessment. 

10.  The  determination  by  a  board  of 
supervisors  as  to  the  snfficieney  of  aa 
informal  but  not  invalid  bond  presented 
with  a  petition  for  the  creation  of  an  irrigation 
district  is  conclusive. 

11.  The  description  of  the  boundaries 
in  a  petition  for  establishment  of  aa 
irri^^ation  district  is  not  insufficient  because 
the  course  of  the  boundary  which  is  given  has 
not  actually  been  surveyed  on  the  ground,  or  be- 
cause a  part  of  the  description  is  made  by  refer- 
ence to  an  official  map  or  a  lan<l-mark  designated 
upon  such  map. 

12*  The  faist  that  those  who  have  nolin- 
terest  in  the  lands  affected  majr  by 
their  votes  make  the  necessary  major- 
ity in  favor  of  creating  an  irrijmtion  district,  or 
even  that  the  owners  of  the  land  may  be  non- 
residents and  have  no  voice  in  the  matter,  does 
not  make  invalid  a  statute  which  authorizes 
the  creation  of  such  a  district  by  a  two-thirds 
vote  of  the  electors  at  an  election  ordered  by  the 
board  of  supervisors  on  a  petition  of  fifty  free- 
holders or  a  majority  of  those  owning  lands  in 
the  proposed  district. 

18.  Recitals  in  proceeding  of  the 
board  of  supervisors  are  not  compe- 
tent evidence  that  a  petition  for  the  estab- 
lishment of  an  irrigation  district  was  presented 
to  the  board,'  where  the  question  arises  in  a  di- 
rect proceeding  to  establish  the  validity  of  the 
organization  of  such  district. 

14.  Where  a  statute  prescribes  the  fbrm 
for  the  issuance  of  bonds  l^  an  irri^a- 


the  source  of  the  power,  is  supported  by  very  few 
authorities. 

Most  cases  on  the  subject  declare  that  local  as- 
sessments for  public  improvements  can  be  consti- 
tutional only  when  tne  improvements  clearly  con- 
fer special  benefits  on  the  properties  assessed,  and 
only  to  the  extent  of  those  benefits.  Hammett  v. 
Philadelphia.  65  Pa.  146,  3  Am.  iiep.  616;  Lee  v 
Buggies,  62  111.  427;  Chicago  v.  Lamed,  84  111.  2T»j 
Excelsior  Planting  &  Mfg.  Co.  v.  Green,  39  La.  Ann. 
456;  Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.  618,  90 
Am.  Dec.  634;  lie  Drainage  of  Lands,  35  N.  J.  L.  497; 
Illinois  Cent.  R.  Co.  v.  Bloomington,  76  111.  447; 
Crawford  v.  People,  82  EI.  557;  Re  Fourth  Ave.  3 
Wend.  452;  Re  Albany  Street,  11  Wend.  149,  25  Am. 
Dec.  818;  Gilmore  v.  Hentlg,88  Kan.  174;  Thomas  v. 
Gain,  36  Mich.  165, 24  Am.  Kep.  535;  Allegheny  City 
V.  Western  Pennsylvania  K.  Co.  138  Pa.  375;  Wash- 
ington Ave.  69  Pa.  852,  8  Am.  Rep.  255. 

Such  an  assessment  is  Imposed  and  collected  as 
an  equivalent  for  the  benefit.  Bridgeport  v.  New 
York  &  N.  H.  R.  Co.  36  Conn.  265,  4  Am.  Hep.  63. 

When  an  assessment  for  a  sewer  is  levied  by  an 
arbitrary  standard  which  requires  the  burden  to  be 
laid  upon  lands  far  from  the  sower  and  only  slight- 
ly benefited  equally  with  those  fronting  upon  it 
and  greatly  benefited,  it  is  not  legally  possible  that 
the  apportionment  can  be  Just  or  equal  or  in  pro- 
portion to  benefits,  and  it  must  therefore  be  held 
unconstitutional.    Thomas  v.  Gain,  supra. 

When  the  court  can  declare  as  matter  of  law  that 
no  benefit  to  certain  property  can  arise  from  a  pub- 
Jio  improvement,  the  Legislature  is  powerless  to 
Impose  such  a  burden.  Allegheny  City  v.  Western 
Pennsylvania  R.  Co.  188  Pa.  375. 

The  potentiality  of  receiving  a  benefit  from  a 
sewer  is  the  thing  to  be  charged  with  the  tax  for 
the  sewer.    Wright  v.  Boston,  9  Cush.  233. 

A  lotowner  cannot  be  compelled  to  pay  the  cost 
of  a  street  improvement  by  a  change   of  grade 

14  L.  R.  A. 


which  will  greatly  impair  the  value  of  his  property, 
and  which  ought  not  to  be  made  at  all  without 
compensating  him  for  the  damage.  Iiouiavilie  v. 
Louisville  Rolling  Mill  Co.  8  Bush,  416, 96  Am.  Dec. 
243. 

The  assessment  of  property  located  on  a  street 
which  is  already  well  paved  with  cobble  stones  in 
the  style  universally  in  use  in  the  city,  to  improve 
the  street  for  a  public  drive  or  carriage-way,  is 
unconstitutional  because  the  improvement  is  not 
tor  the  benefit  of  the  abutting  properry  but  for  the 
benefit  of  the  public.  Hammett  v.  Philadelphia, 
66  Pa.  146, 8  Am.  Rep.  615. 

The  expense  of  grading,  macadamizing  and  im- 
proving a  public  highway,  which  will  constitute  an 
improvement  for  the  general  public  beucflt,  can- 
not be  charged  by  the  Jjcgislature  on  the  owners  of 
farm  lands  lying  within  one  mile  of  the  highway. 
Re  Washington  Ave.  69  Pa.  352,  8  Am.  Rep.  S55. 

But  in  Iowa  it  is  declared  that  local  assessments 
are  not  based  on  benefits,  but  on  the  simple  ground 
that  the  object  is  public,  and  that  the  system  of 
taxing  abutting  lots  secures  such  a  Just  and  fair 
distribution  of  the  burden  as  to  be  within  the  rule 
requiring  unit'ormlty  of  taxation.  Warren  v.  Hen- 
ly,  81  Towa,  81;  Morrison  v.  Hershire,  3J5  Iowa,  271. 

In  Wisconsin  also  the  theory  of  benefits  is  denied, 
and  the  power  to  impose  such  burdens  placed  on  a 
constitutional  recognition  of  the  power  to  make 
asscssmen ts  as  distinguished  from  taxation.  Weeks 
V.  Milwaukee,  10  Wis.  242. 

Benefit  to  property  is  not  the  only  consideration 
to  be  regarded  in  apportioning  among  cities  and 
towns  the  expense  of  a  system  of  sewage  disposal; 
but  there  are  many  elements  to  be  considered, 
some  of  which  are  the  exigencies  or  special  need  of 
such  improvements;  the  area  to  be  accommodated: 
the  present  or  probable  population  and  wealth;  the 
value  of  the  land  and  its  adaptability  for  homea 
and  other  uses.    Re  Kingman  iMaas.)  12  L.  B.  A.  417. 
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tion  dlBtriet  the  court  sbould  confine  its  con- 
firmation of  an  order  of  the  board  of  supervisors 
for  the  tsBuance  of  bonds  to  the  portion  thereof  . 
which  desiKnates  the  amount  to  be  issued  and 
leave  the  form  to  be  governed  by  the  statute. 

15.  A  Jadfi^ent  oonfirmiiiiif  the  pro- 
ceedings for  egtabUghlng  an  irrig^ation 
district  cannot  include  an  order  that  all  per- 
sons shHll  be  forever  debarred  and  precluded 
from  denying  the  validity  of  the  proceedings. 

On  Rehearing, 

16*  Constitution,  art.  11»  S  18*  which 
prohibits  certain  specified  public  cor- 
porations ttooL  incurring:  indebtedness 

without  the  assent  of  two  thirds  of  the  qualified 
electors  thereof,  does  not  apply  to  an  irrigation 
district. 
17.  An  incorporated  town  may  law- 
fVilly  be  included  within  the  boundaries  of 
an  irrigation  district. 

(December  12, 1801.) 

APPEAL  by  landowners  from  a  judgment 
of  the  Superior  Court  for  Fresno  County 
in  favor  of  complainants  in  a  proceeding 
brought  to  procure  the  confirmation  of  the  or- 
ganization of  an  irrigation  district  and  of  the 
proceedings  for  the  issuance  and  sale  of  cer- 
tain bonds  to  raise  money  for  the  purposes  of 
the  district.     Reversed. 

The  facis  are  fully  stated  in  the  opinion. 

Mr.  E.  W.  McKinstry,  with  Mem-s.  R. 
E.  Houghton  and  £.  W.  Mag^raw,  for 
appellants,  Henry  Miller  et  al.: 


I.  No  evidence  was  given  herein  in  the 
court  below  that  the  petition  to  the  board  of 
supervisors  was  signed  by  "fifty  or  a  majority 
of  the  freeholders  within  the  proposed  district." 

The  second  section  of  the  Act  of  1887  pro- 
vides, that  "whenever"  a  certain  petition  (ac- 
companied by  a  bond),  signed  by  fifty  or  a  ma- 
jority of  the  freeholders,  shall  l)e  presented  to 
the  board  of  supervisors,  the  board  shall  hear 
the  same,  and  may  make  such  changes  in  the 
proposed  boundaries  as  they  may  deem  proper, 
and  "establish  and  define  such  boundaries, 
etc." 

The  fact  that  the  petition  was  or  was  not 
suflScient  in  form;  that  it  was  or  was  not 
signed  by  those  required  by  the  statute  to  sign 
it,  each  was  an  independent  fact,  which  the 
supervisors  could  not  determine,  except  for 
their  own  guidance. 

Mulligau  v.  Smith,  59  Cal.  339. 

Prior  to  the  Codes,  every  Act  necessary  to 
the  exercise  of  the  authority  had  to  be  averred, 
as  well  as  proved. 

Davis  V.  iVV«g,  6  Car.  &  P.  167;  2  Cowen  & 
Hill's  notes,  207. 

The  rule  remains  that  no  intendments  or 
presumptions  will  be  made  in  favor  of  the  au- 
thority or  jurisdiction  of  inferior  courts  or  offi- 
cers proceeding  under  statutory  powers,  but 
every  fact  necessary  to  justify  the  exercise  of 
the  jurisdiction  or  authority  "must  be  proved. 

Note  en,  of  Cowen  &  Hill's  Notes  on  Phil- 
lips; People  V.  Recorder  of  Albany,  6  Hill,  429; 
mil  V.  Stockiny,  Id.  314;  Doughty  v.  Hope,  1 
N.  Y.  79;  Kennedy  v.  Netotnan,  1  Sandf.  187; 


This  is  a  case  quite  different  from  that  of  an 
ordinary  assessment;  and  even  in  this  case  it  is  not 
clear  that  benefits  direct  and  indirect  either  to 
property  or  property  owners  should  not  be  re- 
garded as  the  basis  of  the  power  to  impose  the 
burden. 

A  statute  authonzing  an  assessment  upon  lands 
reclaimed  of  a  just  proportion  of  the  contract  price 
for  reclaiming  them  by  dramage  is  unconstitu- 
tional because  the  expense  to  be  levied  on  the  land 
is  not  limited  to  the  extent  of  benefits  conferred. 
Tide  Water  Co.  v.  Coster.  18  N.  J.  Eq.  518, 90  Am. 
Dec.  634. 

A  tax  on  a  railroad  company  for  alteringr  or 
widening:  a  street  used  by  its  track  cannot  be  sus- 
tained on  the  ground  of  special  benefits,  but  is 
a  clear  exercise  of  the  taxim;  power  for  a  public 
purpose,  and  is  therefore  void  where  the  charter 
of  the  company  exempts  its  property  from  taxa- 
tion.   State  v.  Newark,  87  N.  J.  L.  185. 

An  assessment  on  lots  abutting  on  one  side  of  a 
street  of  all  or  part  of  the  ex()ense  of  widening  the 
street  by  taking  a  strip  off  from  lands  on  the  other 
side  was  held  unconstitutional  in  South  Carolina, 
but  the  decision  is  apparently  based  on  an  entire 
denial  of  the  power,  which  is  now  thoroughly 
established  to  assess  property  specially  benefited 
for  local  improvements.  State  v.  Charleston  City 
Council,  12  Rich.  L.  702. 

The  Legislature  cannot  authorize  a  municipal 
corporation  to  tax  for  its  own  local  piurposes  lands 
which  lie  beyond  the  corporate  limits.  Wells  v. 
Weston,  22  Mo.  884. 

Legislative  discretion  as  to  rule  of  apportionment. 

If  no  direct  and  invidious  discrimination  in 
favor  of  certain  persons  to  the  prejudice  of  others 
be  made,  it  is  not  a  valid  objection  to  a  mode  of 
charging  the  expense  of  a  public  improvement  up- 
on the  property  benefited  that  to  some  extent  in- 
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equalities  may  arise.  All  that  is  required  is  that 
the  charges  shall  be  apportioned  in  some  just  and 
reasonable  mode  according  to  the  benefit  received. 
Hagar  v.  Reclamation  Dist.  Ill  U.  8.  701, 28  L.  ed. 
560. 

The  mode  in  which  assessments  are  made  by  the 
Legislature  is  subject  to  review  in  the  courts  only 
when  it  is  made  in  excess  of  legislative  authority. 
Sheley  v.  Detroit,  45  Mich.  431. 

The  Legislature  is  the  exclusive  Judge  of  the 
question  whether  or  not  premises  situated  in  a 
district  charged  with  the  expense  of  a  public  im- 
provement will  be  benefited  thereby,  Litchfield  v. 
Vernon,  41  N.  Y.  123.  Compare  Thomas  v.  Lain, 
35  Mich.  155,  24  Am.  Rep.  635;  Allegheny  City  v. 
Western  Pennsylvania  R.  Co.  188  Pa.  375,  and  other 
cases  suijra. 

So  under  authority  of  the  Legislature  to  make 
"all  manner  of  wholesome  laws"  a  statute  provid- 
ing for  the  apportionment  of  the  expense  of  mak- 
ing a  public  highway  of  a  township  and  bridg*>s 
between  towns  and  counties  is  not  unconstitutional 
because  no  rule  of  apportionment  is  adopted  as  to 
the  share  of  the  counties.  Hlngham  &  Q.  B.  & 
Turnp.  Corp.  v.  Norfolk  County,  8  Allen,  353,  as 
explained  in  Re  Kingman  (Mass.)  12  L.  R.  A.  417. 

A  statute  authorizing  the  expense  of  drains  to 
be  "equitably  and  ratably  assessed"  on  property 
within  a  territory  benefited  is  not  Invalid  because 
it  does  not  require  them  to  be  assessed  according 
to  the  benefits  which  each  estate  may  receive. 
Springfield  v.  Gay,  12  AUen,  612. 

Where  assessments  for  public  Improvements  have 
been  levied  in  a  constitutional  way  an  Individual  is 
not  entitled  as  a  matter  of  right  to  have  the  question 
of  the  degree  of  benefit  to  his  property  decided  by  a 
court.  Workmen  v.  Worcester,  118  Mass.  168;  Keith 
V.  Boston,  120  Mass.  108. 

The  assessment  of  benefits  for  a  sewer  which  is 
based  on  the  value  of  the  land  alone  without 
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Bennett  v.  New  York,  Id.  485;  Bailey  v.  Dela- 
plaine.  Id.  11;  Variek  v.  Tallman,  2  Barb. 
113;  IHke  v.  Lewis,  Id.  844;  Fulton  y.  Beaton, 
1  Barb.  552;  8fiarpe  v.  ^ir,  4  Hill,  76;  22tf 
Faulkner,  Id.  508;  ^o;  par^  Robinson,  21 
Wend.  672;  ^  parte  Haynes,  18  Wend.  611; 
Dyckman  v.  iVew  F<?rA;  ((>o^<?n  Water  Case),  5 
N.  Y.  434;  Wooster  v.  Parsons,  1  Kirby,  27; 
Maples  Y.  Wightman,  4  Conn.  376,  10  Am. 
Dec.  149. 

The  board  of  supervisors  had  no  power  to 
determine  that  the  petition  to  them  was  signed 
by  "fifty  or  a  majority  of  the  freeholders,"  so 
that  their  determination  should  bind  anyone. 

Sharpe  v.  Speir  and  Mulligan  v.  Smith,  su- 
pra; Kahnv.  San  Franeiseo  Board  of  Suprs,  79 
Cal.  388. 

II.  The  orders  or  records  of  the  board  of  su- 
pervisors (or  other  alleged  officers),  were  not 
prima  facie  evidence  that  the  petition  to  the 
supervisors  was  signed  by  fifty  or  a  majority 
of  the  freeholders,  as  required  by  the  Act  of 
1887. 

At  page  465  of  his  work  on  Taxation,  Judge 
Cooley  says:  *  'A  common  requirement  is  that 
the  improvements  shall  be  asked  for  or  assent- 
ed to  by  a  majority  or  some  other  proportion 
of  those  who  would  be  taxed.  The  want  of  a 
compliance  with  this  requirement  U  fatal  in 
any  stage  of  the  proceedings.  And  an^  decis- 
ion or  certificate  of  the  proper  authorities  that 
the  required  consent  or  application  had  been 
made  would  not  be  conclusive,  but  might  be 
disproved." 

This  is  very  far  from  a  statement  thPt  such 
a  decision  or  certificate  would  be  prima  facie 
evidence,  nor  does  any  one  of  the  cases  cited  by 
Cooley  so  hold. 


Henderson  v.  Baltimore,  8  Md.  360;  3fuUi- 
gan  v.  Smith,  59  Cal.  239;  Barber  v.  WiMiow, 
12  Wend.  103:  Hubbell  v.  Ames,  15  Wend.  872; 
Jenks  V.  Stebbins,  11  Johns.  JS24;  Sharpe  v. 
Speir,4Bi\l  76. 

The  rule,  applicable  to  this  class^of  cases,  is 
laid  down  in  Blackwell  on  Tax  Titles,  p.  39: 
"When  a  special  power  is  delegated  bj  statute 
to  particular  persons,  or  to  an  infenor  tribu- 
nal, affecting  the  property  of  individuals 
against  their  will,  the  course  prescribed  by  law 
must  be  strictly  pursued.  ...  If  the  taw 
has  not  been  strictly  complied  with  the  pro- 
ceeding is  a  nullity,  and  the  adjudication  gives 
it  no  additional  authority." 

In  an  action  brought  to  collect  an  assess- 
ment, or,  in  an  action  like  the  present,  to  ob- 
tain a  decree  that  all  the  proceedings,  connected 
with  the  formation  of  a  district  and  the  issu- 
ing of  bonds,  were  regular  and  valid,  it  be- 
comes necessary  for  the  plaintiffs  to  prove, 
step  by  step,  that  the  statute  was  complied 
with. 

Keane  v.  Cannovan,  21  Cal.  299,  82  Am. 
Dec.  738;  WiUiams  v.  Peyton,  17  U.  8.  4 
Wheat.  78,  4  L.  ed.  518;  Variek  v.  Tdaman, 
2  Barb.  118;  Los  Angeles  v.  Los  Angeles  City 
W.  W,  Go,  49  Cal.  642;  Blanehard  v.  Beide- 
man,  18  Cal.  261;  Qately  v.  Leviston,  63  Cal. 
365. 

All  statutory  modes  of  devesting  titles  must 
be  strictly  pursued.  He  who  relies  for  a  title 
upon  an  extraordinary  mode  of  acquidtioo, 
given  him,  not  by  the  will  of  the  owner,  ex- 
press or  Implied,  but  against  his  will,  and  by 
mandate  of  the  law,  must  show  a  strict  com- 
pliance with  the  statutory  rules  from  which  his 
title  accrues. 


buildings  must  be  based  on  their  value  at  the  time 
of  making  the  improvement,  and  an  ordinance  al- 
lowing the  asaessment  of  each  lot  at  the  time  when 
a  drain  therefrom  enters  the  sewer  is  void  because 
unreasonable  and  unequal.  Boston  v.  Shaw,  1 
Met  180. 

A  sewer  assessment  is  not  invalid  as  to  a  lot  on 
which  a  large  i>ortion  is  lower  than  the  bottom  of 
the  sewer  where  there  is  a  probability  that  the 
time  may  come  when  the  sewer  will  be  needed  for 
that  lot  and  the  lot  may  be  graded  so  as  to  derive 
as  much  advantage  from  the  sewer  as  others. 
Downer  v.  Boston,  7  Cush.  277. 

The  relative  benefit  which  each  estate  on  the  line 
of  a  sewer  may  receive  cannot  be  considered  in  de- 
termining the  assessment  which  must  be  made  un- 
der a  statute  requirmg  the  assessments  to  be  made 
according  to  the  value  of  the  land  exclusive  of 
buildings.    Snow  v.  Fltchburg,  136  Mass.  183. 

A  classification  of  lands  for  drainage  assessments 
into  three  classes,  placing  those  lands  most  bene- 
fited in  the  first  class  and  those  least  benefited  in 
the  third  class,  with  a  maximum  rate  of  taxation 
in  each  class,  making  an  arbitrary  difference  of  ten 
cents  per  acre  t)etween  each  class  and  the  one  next 
to  it,  is  unconstitutional  because  a  tax  assessed  up- 
on such  a  basis  would  not  be  in  accordance  with 
the  special  benefits  to  each  tract.  Lee  v.  Ruggles, 
6S  111.  427. 

Charing  "burden  of  street  improvement  on  atmtting 

lot  directly. 

The  whole  burden  of  a  street  improvement  in 
front  of  a  lot  cannot  be  constitutionally  charged 
on  that  lot  because  this  is  not  basing  the  expense 
upon  the  basis  of  benefits.    Illinois  Gent.  R.  Co.  v. 
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aioomington,  76  IlL  447;  St.  John  v.  JBast  St.  Louis. 
50  111.  92. 

On  this  question  the  judges  of  the  Supreme  Court 
of  Michigan  were  equally  divided.  Woodbridgev. 
Detroit,  8  Mich.  274. 

Thus  an  assessment  upon  every  lot  for  the  ex- 
pense of  grading  in  front  of  it,  whatever  may  be  the 
depth  or  kind  of  excavation  or  the  height  of  the 
filling,  is  invalid  because  it  totally  disregards  the 
well  established  doctrine  that  the  assessment  shall 
not  exceed  the  benefits.  State  v.  Jersey  City,  37  N. 
J.  L.128. 

So  in  a  Territory  it  is  held  that  charging  the  cost 
of  grading  a  street  in  front  of  each  lot  upon  that 
particular  lot  is  In  violation  of  U.  S.  llev.  8tat.,fl  lftS4, 
providing  that  taxes  shaU  be  equal  and  uniform, 
and  that  the  assessments  shall  be  according  to  the 
value  of  the  property.  Seattle  v.  Yeaier,  1  Wash. 
Ter.  672. 

But  in  Iowa,  where  the  courts  deny  that  assess- 
ments for  such  Improvements  are  based  on  benefits, 
a  statute  compelling  lotowners  to  pay  the  cost  of 
street  improvements  in  front  of  their  lots  is  held 
not  to  be  unconstitutionaL  Warren  v.  Hanly,81 
Iowa,  31. 

In  Wisconsin  also  every  lotowner  may  be  made 
to  improve  the  street  in  front  of  his  lot,  not  on  tiie 
theory  of  benefits  or  under  a  constitutional  rule  of 
uniformity  of  taxation,  but  under  a  constitutional 
recognization  of  the  power  of  assessments  as  dis- 
tinguished from  regular  taxation.  Weeks  v.  Mil- 
waukee, 10  Wis.  242. 

But  that  the  expense  of  maintaining  a  sidewalk 
may  be  charged  on  the  premises  in  front  of  which 
it  is  constructed  has  been  decided  In  many  caseo, 
some  of  which  do  not  expressly  declare  the  reason 
for  their  decision  but  many  of  which  put  It  on  the 
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Ourran  v.  Shattuck,  24  Cal.  427;  Stanford 
V.  Warn,  27  Cal.  171;  Stockton  v.  Whitmore, 
^  Cal.  556;  Chicasfo  A  A.  R,  Co.  ▼.  Smith,  78 
IIL  97;  Mitchell  v.  Itlinaie  d  St,  L,  R.  Co,  68 
111.  288;  Chicago  v.  Rock  Island  R,  Co,  20  111. 
290;  Wells,  Jurisd.  155. 

The  plaintiffs  failed  to  prove  their  case  and 
a  Dew  trial  should  have  been  sraDted. 

Sharpe  v.  Speir,  supra;  LitchfiM  v.  Ver- 
mm,  41  N.  Y.  185;  Pittstmrg  v.  Walter,  69  Pa. 
365. 

It  is  for  the  plaintiffs  to  prove  that  the  events 
had  occurred  which  authorized  officers  clothed 
with  conditional  powers  to  exercise  them. 

Damp  V.  Dane,  29  Wis.  419;  Litchfield  y. 
Vernon,  supra, 

III.  Even  if  the  rule  would  be  otherwise  in 
«n  action  by  a  bondholder  (which  we  deny), 
it  would  still  be  necessary  for  the  plaintiffs,  in 
this  extraordinary  and  special  proceeding,  to 
prove  that  the  petition  to  the  supervisors  was 
actually  signed  by  fifty  or  a  majorit]^  of  the 
freeholders,  within  the  proposed  district. 

When  in  a  special  proceeding  the  power  of 
an  officer,  board  or  tribunal  depends  on  a  peti- 
tion or  writing  of  a  certain  form,  or  containing 
<:ertain  statements,  and  there  is  no  petition,  or 
it  does  not  comply  with  the  prescribed  form  or 
•contain  the  statements  required,  the  officer, 
board  or  tribunal  gets  no  power  to  proceed. 

Harrington  v.  People,  6  Barb.  607;  People  v. 
Spencer,  55  N.  Y.  1:  Peo^  v.  Smith,  Id.  185; 
Craig  v.  Andes,  98  N.  Y.  405;  JoUey  v.  Foltz, 
Zi  Cal.  821. 

VII.  The  petition  contains  no  sufficient  de- 
scription of   the  boundaries  of  the  proposed 


district.  The  description  must  be  certain  of 
itself,  and  not  such  as  to  require  evidence 
aliunde  to  render  it  certain. 

Keane  v.  Cannotan,  21  Cal.  802,  82  Am. 
Dec.  788. 

A  description  sufficient  between  man  and 
man  will  not  answer  in  proceedings  to  collect 
a  tax. 

Blackwell,  Tax  Titles,  152.  See  also  People 
V.  Mahoney,  55  Cal.  286;  People  v.  DeLaOuerra, 
24  Cal.  78;  Crosby  y.  Dowd,  61  Cal.  557. 

Where  the  law  requires  jurisdictional  con- 
ditions to  appear  in  the  record  of  an  inferior 
board  or  tnbunal,  they  must  appear  in  the 
record. 

Latham  v.  Edgerton,  9  Cow.  229;  White  y. 
Havm,  5  Johns.  851. 

If  the  law  requires  a  petition  showing  cer* 
tain  facts,  and  the  petition  does  not  state  facts 
as  required,  the  board,  officers  or  tnbunal  has 
no  jurisdiction,  and  its  attempted  action  is  void. 

People  V.  Spencer,  People  v.  Smith,  Harring- 
ton V.  People  and  JoUey  v.  Foltz,  supra-,  Lei>y 
v.  Yolo  Co.  Super,  Ct,  66  Cal.  292;  Craig  v. 
Andes,  LitchfiM  w.  Vernon,  Pittsburg  v.  Walter 
and  Damp  v.  Dane,  supra;  Rex  v.  Croke,  1 
Cowp.  26. 

XIV.  The  Act  of  1887  is  unconstitutional 
and  void.  It  violates  the  Constitution  of  the 
United  States  and  of  the  State. 

(a.)  The  statute  attempts  to  authorize  the  as- 
sessment and  taking  of  private  property  for  a 
private  purpose. 

ib.)  If  a  district  formed  under  the  Act  of  1887 
is  a  corporation,  it  is  a  private  and  not  a  public 
corporation. 


j^round  that  tbe  Improvement  may  be  ordered  as  a 
police  resrulation.  State  v.  Newark,  87  N.  J.  L.  416; 
Hacon  v.  Patty,  57  Miss.  878, 34  Am.  Bep.  451:  Sands 
V.  Richmond,  81  Gratt.671,81  Am.  Rep.  748;  Lowell 
V.  Hadley,  8  Met.  180;  Paxson  y.  Sweet,  13  N.  J.  L. 
196;  Hudler  v.  Golden,  86  N.  Y.  446;  Buffalo  aty 
€emeDt  Co.  v.  Buffalo,  46  N.  Y.  808;  Franklin  v. 
Maberry,  6  Hump.  868;  Whyte  v.  Nashville,  3  Swan, 
•864;  Washlnerton  v.  Naabville,  1  Swan,  177;  Bonsall 
v.  Labanon,  19  Ohio,  418;  Palmer  v.  Way,  6  Colo. 
106;  O^Leery  v.  Sloo,  7  La.  Ann.  26;  Hydes  v.  Joyes, 
A  Bush,  464, 96  Am.  Deo.  311. 

On  Uie  other  hand,  in  Jllmols  the  court  has  so 
far  repudiated  the  doctrine  that  the  police  power 
authorizes  the  charge  to  lotowners  of  the  expense 
of  sidewalks  In  front  of  their  lots  that,  in  conflict 
with  decisions  elsewhere,  it  denies  the  validity  of 
an  ordinance  to  compel  owners  to  remove  the 
•snow  from  sidewalks  in  front  of  their  premises. 
Oridley  v.  Bloomlnerton,  88  lU.  664, 30  Am.  Rep.  666. 

Under  a  constitutional  provision  that  the  General 
Assembly  may  vest  In  the  corporate  authority  of 
-cities  power  to  make  local  improvements  by  special 
assessment  or  by  special  taxation  of  contiguous 
property  or  otherwise,  the  cost  of  a  sidewalk 
ordered  to  be  built  In  front  of  one  lot  only  may  be 
charged  upon  it.    White  v.  People,  94  UL  604. 

In  such  a  case  whether  or  not  the  special  tax  ex- 
•ceeds  the  actual  benefit  to  the  lot  is  immaterial.  It 
jnaybe  supposed  to  he  based  on  a  presumed  equiv- 
alent.    White  v.  People,  94  111.  604. 

Owners  of  property  cannot  be  made  personally  li- 
able for  special  assessments  for  local  improvements 
as  these  must  be  based  on  tbe  benefits  to  the  prop- 
erty. Craw  V.  Tolono.  96  I U.  256, 86  Am.  Rep.  143; 
Gaffney  v.  Gough,  36  Cal.  104;  Taylor  v.  Palmer,  31 
081.240. 
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The  same  rule  as  to  personal  liability  applies  to 
sidewalks.    Virginia  v.  Hall,  96  lU.  278. 

This  note  does  not  purport  to  include  questions 
as  to  the  various  modes  of  assessment  of  benefits, 
such  as  by  frontage  or  valuation,  but  only  the 
question  of  the  true  basis  of  assessments. 

Courts  have  repeatedly  declared  that  taking  a 
man*s  property  under  the  guise  of  taxation  may 
constitute  confiscation.  There  is  much  reason  In 
holding  that  the  true  basis  of  all  taxation  is  tbe 
benefit  to  the  tax-payer.  In  the  case  of  ordinary 
taxation  the  expenditure  of  the  money  Is  made  in 
so  many  ways  and  for  so  many  purposes  that  no 
direct  connection  can  be  traced  between  the  pay- 
ment and  the  benefit.  The  rules  for  apportion- 
ment of  such  burdens  must  necessarily  be  Imper- 
fect and  work  uuequally  In  many  particular  cases, 
but  when  it  can  be  seen  that  the  rule  established 
by  the  Legislature  Is  necessarily  unjust  in  principle, 
as  for  instance,  an  imposition  upon  one  county  of 
the  whole  tax  for  the  expenses  of  another  county 
or  of  a  city  in  a  distant  part  of  the  State,  it  would 
seem  to  be  a  clear  case  of  unconstitutional  legis- 
lation. So  in  the  case  of  special  assessments  it 
would  seem  that  the  true  rule  of  decision  for  tiie 
courts  is  to  uphold  any  rule  of  assessments  made 
by  the  Legislature,  although  it  may,  as  a  matter  of 
fact,  impose  a  burden  in  some  cases  upon  property 
not  benefited,  except  when  it  is  clear  that  the  rule 
does  not  attempt  to  make  a  just  division  of  the 
burden  according  to  benefits,  and  does  not  approxi- 
mately secure  that  result,  but  to  condemn  a  rule 
of  assessment  which  is  on  its  face  or  necessarily 
unjust  in  principle  t)ecause  it  imposes  a  burden 
for  the  public  benefit  upon  those  not  benefited,  or, 
on  the  other  hand,  imposes  the  whole  of  such  a 
burden  on  a  limited  portion  of  those  equally 
benefited.  B.  A.  B. 
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(e.)  The  statute  is  unconstitutiorial  because 
it  attempts  to  authorize  the  assessment  and 
takiDg  of  private  property  without  reference 
to  actual  benefits. 

(d.)  Because  the  apportionment  provided  for 
is  unequal  and  unjust, 

(d.)  The  statute  is  unconstitutional  because 
it  authorizes  the  taking  of  private  property 
without  due  process  of  law. 

(/.)  Because  it  attempts  to  authorize  the  as- 
sessment and  sale  of  private  property  to  pay 
for  a  future,  uncertain  and  contingent  im- 
provement. 

(g.)  Because  it  attempts  to  delegate  judicial 
powers  to  the  board  of  supervisors. 

(A.)  Because  it  attempts  to  delegate  to  the 
supervisors,  directors  and  electors  legislative 
powers,  including  the  power  to  levy  taxes. 

(t.)  It  grants  special  privileges  to  a  certain 
class,  and  discriminates.in  favor  of  a  particular 
industry. 

0'.)  The  proceedings  for  the  levy  and  col- 
lection of  the  assessments  are  repugnant  to  the 
Constitution. 

(k.)  The  Act  is  violative  of  the  Constitution 
of  the  State,  in  that  it  is  special  legislation. 

XVII.  This  proceeding  is  not  in  rem.  If  the 
statute  provides  for  any  judgment,  it  is  purely 
a  judgment  in  personam  and  not  in  rem.  But 
no  court  can  enter  such  a  judgment  without 
personal  service  of  process. 

Cooley,  Const.  Lira.  6th  ed.  496,  497;  Pen- 
noyer  v.  Neff,  95  U.  S.  722,  24  L.  ed.  568; 
Belcher  v.  Chanibers,  58  Cal.  685;  Denny  v. 
ABJUey,  12  Colo.  165;  Webster  v.  Eeid,  62  U.S. 
11  How.  437.  13  L.  ed.  761;  Pana  v.  Bowler, 
107  U.  S.  529,  27  L.  ed.  424. 

Mr.  Octave  6.  Da  Py  for  appellant 
James  B.  Haggin. 

Messrs.  PilUbury  &  Blanding^  for  ap- 
pellant Sierra  Vista  Vineyard  Co. 

Messrs.  Pase  &  ElU  for  appellant  Cali- 
fornia Pastoral  and  Agricultural  Co. 

Messrs.  Mesick,  Maxwell  &  Phelan 
for  appellant  George  D.  Bliss. 

Messrs.  Hinds  &  Merriam,  Craig^  & 
Meredith  and  C.  C.  Wrig^ht,  for  re- 
spondent: 

The  appellants  contend  that  the  Act  is  un- 
constitutional. In  Turhck  Irrigation  Dist,  v. 
Williams,  76  Cal.  360,it  will  be  seen  that  coun- 
sel there  raised  all  the  points,  and  the  court 
disposed  of  all  those  worthy  of  consideration. 

In  this  arid  country,  that'must  remain  a  des- 
ert without  the  use  of  water  for  irrigation,  if 
anything  is  a  rightful  subject  of  legislation  it 
is  the  ownership  of  water,  and  use  and  ap- 
propriation of  the  waters  of  the  running  streams 
for  urrigation  and  domestic  use. 

Stowelly.  Johnson  (Utah)  April  2,  1891. 

The  Legislature  is  the  sole  judge  of  the  ne- 
cessity for  the  exercise  of  the  power  of  appro- 
priation to  public  use. 

Talbot  V.  Hudson,  16  Gray,  417;  Cooley, 
Const.  Law,  386. 

It  is  not  necessary  that  their  determination 
of  the  necessity  be  directly  expressed.  The 
courts  will  infer  that  determination  from  the 
act  itself 

lie  Wellington,  16  Pick.  87,  26  Am.  Dec.  631. 

A  State  Constitution  is  not  a  grant,  but  a 
restriction  of  power,  and  the  Legislature  has 
all  power  not  expressly  and  clearly  forbidden. 
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Thorve  v.  Rutland  <fe  B,  R.  Co.  27  Vt.  140^ 
62  Am.  Dec.  625;  Hagar  v.  Yolo  County  Suprs^ 
47  Cal.  222;  People  v.  Rogers,  13  Cal.  160. 

Section  18  of  art.  11,  which  prohibits  the  in- 
curring of  indebtedness  in  certain  cases  beyond 
certain  limits,  cannot  be  made  to  apply  to  a 
quasi  public  corporation,  organized  for  the 
benefit  of  all  the  lands  and  of  all  the  inhabit- 
ants of  the  district,  and  whose  money  is  raised 
by  assessments  upon  the  lands  of  the  district^ 
benefited  and  to  be  benefited  by  the  waters  to 
be  carried  upon  such  lands  by  the  use  of  the 
moneys  derived  from  such  assessments. 

Cooley,  Taxn.  2d  ed.  207, 606;  Dillon,  Mun. 
Corp.  5=§  755,  758,  778. 

The  proceeding  is  in  rem.,  and  its  object  is- 
to  establish  the  validity  of  the  bonds  as  against 
the  irrigation  district,  and  all  persons  interest- 
ed in  the  district. 

Modesto  Irrigation  Dist.y.  Tregea,  88  Cal. 384^ 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  board  of  directors  of  the  Madera  Irri- 
gation District,  on  the  25th  of  May,  li^9. 
tiled  in  the  Superior  Court  of  the  County  of 
Fresno,  in  pursuance  of  the  Act  of  March  16,. 
1889,   (Stat.  1889,  p.  212,)  a  petition  for  tJie 
confirmation  by  that  court  of  their  proceed- 
ings for  the  issue  and  sale  of  certain  bonds, 
of  said  district,  amounting  to  l|850,000.    In 
their  petition  they  alleged  that  "said  Madera 
Irrigation  District  was  duly  organized  under 
the  laws  of  the  State  of  California,  and   es- 
pecially under  the   provisions  of  the   Act 
approved  March  7,  1887,"  (Stat.  1887,  p.  29;) 
and  sot  forth  the  various  steps  taken  by  them 
in  reference   to  the   issue  and   sale  of  the 
bonds,    and   prayed   "that   the  proceedings 
aforesaid  for  the  issue  and  sale   of  the  bonds, 
of  said  District  may  be  examined,  approved, 
an(l  confirmed  by  said  court,  and  for  all  and 
any  legal  and  equitable  relief  which  may  be 
provided  by  law,  and  which  the  court  shall 
deem   meet."    Notice  was   thereupon   given 
by  order  of  the  court  that  the  hearing  of  said 
petition   would   be   had   July  5.  1889;  and 
prior  to  that  day  the  appellants  herein  filed 
answers   thereto,    showing    that   they    were 
owners  of  lands   within   the   district   to   be 
affected    by    said    bonds,    and    specifically 
denying  the  allegations   in   said   petition. 
At  the  hearing  upon  the  issues  presented  by 
the  answers  of  the  appellants  the  court  ren- 
dered its  judgment  in  favor  of  the  petitioners^ 
and  approved  and   confirmed   "the   legality 
and  the  validity  of  each  and  all  of  the  pro- 
ceedings for  the  organization  of  said  Madem. 
Irrigation   District,"  and  further  adjudged 
and  decreed  that  "each  and  all  of  the   pro- 
ceeding taken  to  secure  and  provide  for  and 
authorizing  the  issue  and  sale  of  bonds  of  said 
District  in  the  sum  of  $850,000,  and  affecting- 
the  legality  and  validity  of  said   bonds,  up 
to  and  including  the  resolution  and  orders  of 
the  board  of  directors  of  said  District,  made 
March  13,  1889,  authorizing  the  issuance  and 
sale  of  said  bonds,    be,   and  the  same   are 
hereby,    approved    and  confirmed."      From 
this  judgment   an  appeal   has   been   taken 
directly  upon  the  judgment  roll,  bringing- 
here  the  proceedings  at  the  trial  of  the  is- 
sues by  a  bill  of  exceptions. 
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In  presenting  their  appeal,  the  appellants 
have  contended  that  the  Act  of  March  7,  1887, 
under  which  the  proceedings  for  the  organi- 
zation of  the  district  were  had,  is  unconsti- 
tutional, for  the  reason  that  it  is  in  its  nat- 
ure beyond  the  power  of  the  Legislature  to 
enact,  and  also  by  reason  of  the  provisions 
therein  contained  for  the  organization  of  the 
district,  and  the  mode  provided  for  assess- 
ments upon  the  lands  in  said  district,  with 
which  to  meet  the  bonds  authorized  by  the 
Act.  It  is  also  contended  by  them  that,  at  the 
hearing  of  the  proceedings  in  the  court  be- 
low, the  petitioners  did  not  establish  by  com- 
petent evidence  that  there  had  been  such 
compliance  with  the  requirements  of  the  Act 
as  would  constitute  a  district,  or  give  any 
authority  to  provide  for  the  issuance  of  the 
bonds  in  question,  and  that  the  evidence  upon 
which  the  court  made  its  findings  was  im- 
properly admitted  and  considered  by  it. 
Tbs  constitutionality  of  the  Act  in  question 
was  passed  upon  by  this  court  and  affirmed 
in  the  case  of  Turlrjck  Irrigation  Dist.  v. 
Willianu,  76  Cal.  SCO,  and  also  in  the  case 
of  Central  Irrigation  Dist.  v.  De  iMjtpe,  79 
Cal.  851 ;  but,  inasmuch  as  counsel  have  made 
elaborate  arguments  herein  in  review  of  the 
conclusion  ^reached  in  those  cases,  we  have 
again  examined  the  question  in  the  light  of 
these  arguments,  and  in  affirming  those  de- 
cisions we  present  the  reasons  upon  which 
we  again  hold  the  Act  to  be  constitutional 
more  at  length  than  was  presented  in  the 
former  opinions. 

1.  That  the  Legislature  is  vested  with  the 
whole  of  the  legislative  power  of  the  State, 
and  that  it  has  authority  to  deal  with  any 
subject  within  the  scope  of  civil  government, 
except  in  so  far  as  it  is  restrained  by  the  pro- 
visions of  the  Constitution,  and  that  it  is  the 
sole  tribunal  to  determine  as  well  the  ex- 
pediency as  the  details  of  all  legislation 
within  its  power,  are  principles  so  familiar 
as  hardly  to  need  mention.  The  declaration 
in  article  4,  §  1,  of  the  Constitution,  "The 
legislative  power  of  this  State  shall  be  vested 
in  a  senate  and  assembly,  which  shall  be 
designated  the  'Legislature  of  the  State  of 
California,  *  "  comprehends  the  exercise  of  all 
the  sovereign  authority  of  the  State  in  matters 
which  are  properly  "the  subject  of  legis- 
lation ;  ana  it  is  Incumbent  upon  anyone 
who  will  challenge  an  Act  of  the  Legislature 
as  being  invalid  to  show  either  that  such  Act 
is  without  the  province  of  legislation,  or 
that  the  particular  subject-matter  of  that  Act 
has  been  by  the  Constitution  either  by  express 
provision  or  by  necessary  implication,  with- 
drawn by  the  people  from  the  consideration 
of  the  Legislature.  The  presumption  which 
attends  every  Act  of  the  Legislature  is  that 
it  is  within  its  power,  and  he  who  would 
except  it  from  the  power  must  point  out  ihc 
particular  provision  of  the  Constitution  by 
which  the  exception  is  made,  or  demonstrate 
that  it  is  palpably  excluded  from  any  con- 
sideration whatever  by  that  body. 

In  providing  for  the  welfare  of  the  State 
and  its  several  parts,  the  Legislature  may 
pass  laws  affecting  the  people  of  the  entire 
State,  or,  when  not  restrained  by  constitu- 
tional provisions,  affecting  only  limited  por- 
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tions  of  thd  State.  It  may  make  special  laws 
relating  only  to  special  districts,  or  it  maj 
legislate  directly  upon  local  districts,  or  it 
may  intrust  such  legislation  to  subordinate 
bodies  of  a  public  character.  It  may  create 
municipal  organizations  or  agencies  within 
the  several  counties,  or  it  may  avail  itself  of 
the  county  or  other  municipal  organizations 
for  the  purposes  of  such  legislation,  or  it 
may  create  new  districts  embracing  more 
than  one  county,  or  parts  of  several  counties, 
and  may  delegate  to  such  organizations  a 
part  of  its  legislative  power  to  be  exercised 
within  the  boundaries  of  said  organized  dis- 
tricts, and  may  vest  them  with  certain  powers 
of  local  legislation,  in  respect  to  which  the 
parties  interested  may  be  supposed  more 
competent  to  judge  of  their  needs  than  the 
central  authority.  "  The  members  of  the  two 
houses  are  the  constitutional  agents  of  the 
public  will  in  every  district  or  locality  of  the 
State,  and  they  may  therefore  so  arrange  the 
powers  to  be  given  and  executed  therein  as 
convenience,  the  efficiency  of  administration, 
and  the  public  good  may  seem  to  require, 
by  committing  some  functions  to  local  jur- 
isdictions already  established,  or  by  estab- 
lishing local  jurisdictions  for  that  express 
purpose."  People  v.  Salomon,  51  111.  50. 

"If  from  exceptional  causes  the  public 
good  requires  that  legislation,  either  perma- 
nent or  temporary,  be  directed  towards  any 
particular  locality,  whether  consisting  of  one 
county  or  several  counties,  it  is  within  the 
discretion  of  the  Legislature  to  apply  such 
legislation  as  in  its  judgment  the  exigency  of 
the  case  may  require,  and  it  is  the  sole  judge 
of  the  existence  of  such  causes.  The  repie- 
sentatives  of  the  whole  people,  convened  in 
the  two  branches  of  the  Legislature,  are, 
subject  to  the  exceptions  which  have  been 
mentioned,  the  organs  of  the  public  will  in 
every  district  or  locality  of  the  State.  It 
follows  that  it  falls  to  the  Legislature  U> 
arrange  and  distribute  the  administrative 
functions,  committing  such  portions  as  it 
may  deem  suitable  to  local  jurisdictions,  and 
retaining  other  portions  to  be  exercised  by 
officers  appointed  by  the  central  power,  ^  and 
changing  the  arrangement  from  time  to  time, 
aa  convenience,  the  efficacy  of  administration, 
and  the  public  good  may  seem  to  require." 
People  V.  Drajter,  15  N.  V.  544. 

In  providing  for  the  public  welfare,  or  in 
enacting  laws  which  in  the  judgment  of  the- 
Legislature  may  be  expedient  or  necessary, 
that  body  must  determine  whether  or  not  the 
measure  proposed  is  for  some  public  purpose. 
We  do  not  mean  by  this  that  the  declaration 
of  the  Legislature  that  an  Act  proposed  by 
it  will  be  for  the  public  good  will  of  ne- 
cessity preclude  an  investigation  therein,  or 
that  such  declaration  will  be  conclusive  when 
the  Act  itself  is  palpably  otherwise.  Con- 
mlidated  C.  Co.  v.  Central  Pac.  R.  Co.  51 
Cal.  269.  Acts  may  be  passed  by  that  body 
which  will,  by  their  very  terms,  or  the  nat- 
ure of  their  provisions,  show  that  their  pur- 
pose is  private,  rather  than  public.  Such 
are  the  acts  that  were  involved  in  the  cases- 
of  Citizens  Sar.  <fe  L.  Am?,  v.  Topeka,  87  U. 
S.  20  Wall.  664,  22  L.  ed.  461 ;  Allen  v. 
Jay,  60  Me.  124,  11  Am.  Rep.  185 ;  Lowell  v. 
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Boston,  111  Mass.  454,  15  Am.  Rep.  89 ;  StaU 
V.  Osawkee  Twp.  14  Kan.  419,  19  Am.  Rep. 
-^^'.PeopUv.  Parks,  58  Cal.  634.     But  if  the 
43ubject  matter  of  the  legislation  be  of  sucb 
a  nature  that  there  is  any  doubt  of  its  char- 
.acter,  or  if  by  any  possibility  the  legislation 
may  be  for  the  welfare  of  the  public,  the 
will  of  the  Legislature  must  prevail  over 
the  doubts  of  the  court.     Stockton  d:  V,  R.  Co. 
V.  Stockton,  41  Cal.  147.     It   may  be  more 
•difficult  to  define  in  advance  the  line  of  sep- 
aration between  a  purpose  which  is  private 
and  one  which  is  public  than  to  determine 
whether  in  the  individual  case  the  Act  is  for 
■a  public  or  a  private  purpose,  and   as  was 
:8aid  bv  Mr.  Justice  Miller  in  Davidson  v.  New 
OrUans,  96  U.  S.  104,  24  L.  ed.  619.  it  is 
wiser  to  proceed  **  by  the  gradual  process  of 
judicial  inclusion  and  exclusion,  as  the  cases 
presented  for  decision  shal  1  require. "    When- 
•ever  it  is  apparent  from  the  scope  of  the  Act 
that  its  object  is  for  the  benefit  of  the  public, 
.and  that  the  means  by  which  the  benefit  is 
to  be  attained  are  of  a  public  character,  the 
Act  will  be  upheld,  even  though  incidental 
Advantages  may  accrue  to  individuals  be- 
yond those  enjoyed  by  the  general  public. 
We  have  recently  held  that  an  appropriation 
Ibj  the  Legislature  of  $300,000  for  the  World's 
Fair    Columbian    Exposition   at    Chicago 
{Daggett  v.  Golgan  (Cal.)  ante,  474.)  is  to  be 
:sustained  as  a  legitimate  appropriation  of  the 
public  moneys  of  the  State,  upon  the  ground 
that  it  is  one  of  the  objects  of  government 
to  promote  the  public  welfare  of  the  State, 
And  to  provide  for  the  material  prosperity  of 
its  people,  and  that  it  is  for  the  Legislature 
to  determine  the  manner  and  the  extent  to 
-which  it  will  exercise  this  function  of  govern- 
ment, and  that  its  determination  upon  that 
point  is  limited  by  its  own  discretion  and 
oevond  the  interference  of  courts.     The  same 
rules  of  construction  must  be  applied  to  the 
exercise  of  legislative  authority  in  author- 
izing an  expenditure  for  a  local  improvement. 
Such  authorization  is  a  legislative  declar- 
.ation  that  the  expenditure  is  for  a  public 
purpose,  and  for  the  welfare  of  the  public, 
And  its  action  is  not  to  be  disregarded  by 
the  courts  upon  an  assumption  by  them  that 
.such  legislation  is  unwise,  or  that  it  may  be 
injurious  to  mme  of  the  individuals  who  are 
affected  by  it.     In  determining  whether  any 
particular  measure  is  for  the  public  advan- 
tage it  is  not  necessary  to  show  that  the 
■entire  body  of  the  State  is  directly  aflfected 
thereby,  but  it  is  sufilcient  that  that  portion 
■of  the  State  within  the  district  provided  for 
by  the  Act  shall  be  benefited  thereby.     The 
State  is  made  up  of  its  parts,  and  those  parts 
have  such  a  reciprocal  influence  upon  each 
other  that  any  advantage  which  accrues  to 
one  of  them  is  felt  more  or  less  by  all  of  the 
-others.     A  Legislature  that  should  refrain 
from  all    legislation   that  did   not  equally 
aflfect  all  parts  of  the  State  would  signally 
fail  in  providing  for  the  welfare  of  the  pub- 
lic.    In  a  State  as  diversified  in  character  as 
is  California,  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of 
its  part?.     Different  provisions  are  as  essen- 
iiial  for  those  portions  whose  physical  charac- 
'teristics  are  different  as  are  needed  in  the  pro- 
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visions  which  are  made  for  the  government  . 
of  town  and  country.  Those  portions  of  the 
State  which  are  subject  to  overflow,  and 
those  which  require  drainage,  as  well  as 
those  which  for  the  purpose  of  development 
require  Irrigation,  fall  equally  within  the 
purview  of  the  Legislature,  and  its  author- 
ity to  legislate  for  the  benefit  of  the  entire 
State,  or  for  the  individual  district.  The 
power  of  the  Legislature  to  adapt  its  laws 
to  the  peculiar  wants  of  each  of  tnese  dis- 
tricts rests  upon  the  same  principle,  viz., 
that  it  is  acting  for  the  public  good  in  its 
capacity  as  the  representative  of  the  entire 
State.  Under  this  principle  levee  districts 
have  been  organizea  directljr  by  the  Legis- 
lature itself,  and  their  orcranization  has  been 
authorized  by  the  Legisfature  through  the 
board  of  supervisors  of  the  county  in  which 
the  district  is  situated.  Stat.  1867-68,  p. 
316.  Such  legislation  was  upheld  in  Dean  v. 
Davis,  51  Cal.  406.  Under  the  same  prin- 
ciple reclamation  districts  have  been  organ- 
ized and  their  creation  upheld  as  a  legiti- 
mate exercise  of  legislative  power.  In 
passing  upon  this  question  in  Hagar  v.  Toio 
Count}/ Suprs.,  47  Cal.  283,  the  supreme  court 
said  :  **  The  power  of  the  Legislature  to  com- 
pel local  improvements  which  in  its  judg- 
ment will  promote  the  health  of  the  people 
and  advance  the  public  good  is  unquestion- 
able. In  the  exercise  of  tliis  power  it  may 
abate  nuisances,  construct  ana  repair  high- 
ways, open  canals  for  irrigating  arid  dfis- 
tricts,  and  perform  many  other  similar  acts 
for  the  public  good,  and  all  at  the  expense 
of  those  who  are  to  be  chiefly  and  more  im- 
mediately benefited  by  the  improvements ;" 
and,  in  answer  to  the  suggestion  that  such 
was  merely  a  local  improvement,  the  court 
said  :  **  But  we  need  not  rest  our  decision 
upon  the  narrow  ground  that  this  is  strictly 
a  local  improvement.  On  the  contrary,  the 
reclamation  of  the  vast  bodies  of  swamp 
and  overflowed  land  in  this  State  may  justly 
be  regarded  as  a  public  improvement  of 
great  magnitude  and  of  the  utmost  impor- 
tance to  the  community.  If  left  whol Iv  to  in- 
dividual enterprise,  it  probably  would  never 
be  accomplished,  and  in  inaugurating  so 
great  a  work  the  Legislature  has  pursued 
substantially  the  same  system  adopted  in 
other  states  for  the  reclamation  of  similar 
lands,  to  wit,  by  dividing  the  territory  to  be 
reclaimed  into  districts,  and  assessing  the  cost 
of  tiie  improvement  on  the  lands  to  be  bene- 
fited ;"  and  refer  in  support  of  the  opinion  to 
the  acts  of  different  states  in  which  similar 
improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as 
potent  in  support  of  the  authoritjr  exercised  in 
the  matter  of  an  irrigation  district ;  and,  not- 
withstanding it  is  urged  by  counsel  for  ap- 
pellants that  the  authority  for  reclaiming 
overflowed  lands  is  to  be  upheld  only  as  a «. 
sanitary  measure,  it  will  be  seen  that  that  is 
not  the  only  ground  upon  which  the  court 
based  its  decision.  Nor  do  we  think  that_  it 
rests  upon  that  ground  alone.  In  our  opin- 
ion, a  more  lili^ral  construction  should  be 
given  to  the  authority  under  which  such 
a  district  is  established.  Certainly  these 
grounds  are  not  the  basis  of  the  authority 
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for  the  creation  of  a  levee  district;  that 
Tests,  not  upon  any  sanitary  ground  but 
cipon  the  ground  of  protection  to  the  parties 
^ho  would  be  affected  by  the  overflow. 
WiUiams  v.  Cammack,  27  Miss.  222,  61  Am. 
Dec.  608 ;  Walktce  v.  Shelton,  14  La.  Ann. 
^3.  Upon  this  subject  Mr.  Cooley  says : 
"^But  where  auy  considerable  tract  of  land 
•owned  by  different  persons  is  in  a  condition 
precluding  cultivation  by  reason  of  excessive 
moisture  which  drains  would  relieve,  it  may 
well  be  said  that  the  public  have  such  an 
interest  in  the  improvement  and  the  con- 
:sequent  advancement  of  the  general  interest 
of  the  locality  as  will  justify  the  levy  of 
4issessments  upon  the  owners  for  drainage 
purposes.  Such  a  case  would  seem  to  stand 
upon  the  same  solid  ground  with  assessments 
lor  levee  purposes,  which  have  for  their  ob- 
ject to  protect  lands  from  falling  into  a  like 
•condition  of  uselessness. "  Coolev,  Taxn. 
p.  617. 

We  have  not  been  cited  to  the  statute  of 
4iny   other  State    which  provides  for  irri- 
j^ating  arid  lands,  or  to  any   authority  in 
which  the  power  of  the  I^egislature  over 
the  subject  is  discussed,  but  we  have  no  hes- 
itation in  saying  that  the  principles  upon 
which  the  decisions  to  which  we  have  referred 
were   made   are   applicable  to    sustain  the 
legislative  authority  in  making  provision 
lor  such  irrigation.     Whether  the  reclama- 
tion of  the  land  be  from  excessive  moisture 
to  a  condition  suitable  for  cultivation,  or 
from  excessive  aridity  to  the  same  condition, 
the  right  of  the  Legislature  to  authorize  such 
reclamation  must  lie  upheld  upon  the  same 
principle,  viz.,  the  welfare  of  the  public, 
4ind  particularly  of  that  portion  of  the  pub- 
lic within  the  district  affected  by  the  means 
4ulopted    for   such    reclamation.     Whatever 
tends  to  an  increased  prosperity  of  one  por- 
tion of  the  State,  or  to  promote  its  material 
<leve1opment  is  for  the  advantage  of  the  en- 
tire State  ;    and  the  right  of  the  Legislature 
to  make  provision  for  developing  the  produc- 
tive capacity  of  the  State,  or  tor  increasing 
facilities  for  the  cultivation  of  its  soil  ac- 
•cording  to  the  re(}uirements  of  the  different 
portions  thereof,  is  upheld  by  its  power  to 
4ict  for  the  benefit  of  the  people  in  affording 
them  the  right  of  **  acquiring,  possessing, 
•and  protecting  the  property"  which  is  guar- 
anteed to  them  by  the  Constitution.     The 
local    improvement  contemplated   by    such 
legislation    is  for    the  benefit  and  general, 
welfare  of  all  persons  interested  in  the  lands 
within  the  district,  and  is  a  local   public 
improvement.     This  principle  is  not    con- 
travened by  the  fact  that  it  may  even  operate 
injuriously  upon  some  of  the  individuals  or 
proprietors  of  land  within  the  district,  or  by 
the  fact  that  there  may  be  some  who  for  per- 
rsonal  motives  may  wish  to  resist  the  im- 
provement.   Such  result  is  only  a  sacrifice 
which  the  individual  makes  to  the  general 
good    in  compensation   for  the  advantages 
-enjoyed  by  virtue  of  the  social  compact.    All 
laws  of   this  character  are  upheld  upon  the 
.«ame  principle  as  is  the  creation  of  a  district 
for  the  purpose  of  any  other  local  improve- 
ment, such  as  the  opening  of  a  highway,  or 
of  a  street,  or  of  a  public  park.    The  Legis- 
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lature,  to  which  has  been  confided  the  matter, 
has  determined  that  it  will  be  for  the  public 
good  that  such  street  or  park  be  opened,  and  it 
has  imposed  the  burden  of  such  opening  upon 
the  property  within  a  limited  district.  In 
each  of  such  instances  the  land  taxed  for  the 
improvement  may  not  be  the  only  land  that 
will  be  benefited.  Although  land  adjacent  to 
the  district  maybe  incidentally  benefited,  that 
is  no  reason  for  taxing  such  land,  nor  is  it 
any  objection  to  the  proceeding  that  some  of 
the  property  within  the  district  will  not  re- 
ceive any  benefit,  or  that  the  improvement 
will  more  specifically  benefit  those  who  have 
procured  its  creation.  **It  has  never  been 
deemed  essential  that  the  entire  community, 
or  any  considerable  portion  of  it,  should 
directly  enjoy  or  participate  in  an  improve- 
ment or  enterprise,  in  order  to  constitute  a 
public  use.  within  the  meaning  of  these 
words  as  used  in  the  Constitution.  Such  an 
interpretation  would  ereatly  narrow  and 
cripple  the  authority  of  the  liCgislature,  so 
as  to  deprive  it  of  the  power  of  exerting  a  ma- 
terial and  beneficial  influence  on  the  welfare 
and  prosperity  of  the  State.  In  a  broad  and 
comprehensive  view,  such  as  has  been  hereto- 
fore taken  of  the  construction  of  this  clause  of 
the  Declaration  of  Rights,  everything  which 
tends  to  enlarge  the  resources,  increase  the  in- 
dustrial energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  in- 
habitants of  a  section  of  the  State,  or  which 
leads  to  the  growth  of  towns  and  the  creation 
of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to 
the  general  welfare  and  to  the  prosperity  of 
the  whole  community."  TcUbot  v.  Ilvdaon^ 
16  Gray,  425. 

The  means  by  which  the  Legislature  may 
exercise  this  power  are  left  to  its  own  dis- 
cretion, except  as  it  may  be  limited  by  the 
Constitution.  If  in  the  exercise  of  its  care 
for  the  public  welfare,  it  finds  that  a  specific 
district  of  the  State  needs  legislation  that  is 
inapplicable  to  other  parts  of  the  State,  it 
may,  in  the  absence  of  constitutional  restric- 
tions, legislate  directly  for  that  district,  or, 
if  it  be  the  case  that  similar  legislation  be 
required  for  other  portions  of  the  State,  it 
may  provide  for  adapting  such  legislation 
to  those  portions  at  the  will  of  the  people 
in  such  districts,  as  was  done  in  the  reclama- 
tion and  levee  laws  already  referred  to.  It 
may,  too,  by  general  laws  authorize  the  in- 
habitants of  any  district,  under  such  restric- 
tions, and  with  such  preliminary  steps  as  it 
may  deem  proper,  to  organize  themselves 
into  a  public  corporation  for  the  purpose  of 
exercising  those  governmental  duties,  upon 
the  same  principle  as  it  authorizes  the  in- 
corporation of  any  municipal  corporation 
under  general  laws.  The  Constitution  of 
California  has  been  framed  with  the  principle 
of  investing  separate  subdivisions  of  the  State 
with  local  government,  and  especially  au- 
thorizes the  Legislature  to  confer  the  power 
of  local  legislation  upon  such  subdivisions 
within  the  State  as  may  be  organized  under 
its  authority.  The  Legislatuie  is  itself  for- 
bidden to  interfere  in  any  manner,  except 
by  general  laws,  with  the  power  of  local 
legislation  intrusted  to  such  organizations, 


764 


CaLIFOKNIA  SrPREMB  COCBT. 


Dec.,. 


nor  can  it  delegate  to  any  but  public  corpora- 
tions the  power  to  perform  any  municipal 
functions  whatever,  or  vest  in  any  but  the 
corporate  authority  of  a  municipal  corpora- 
tion the  power  to  assess  and  collect  taxes  for 
any  municipal  purpose.  But,  although  the 
Legislature  is  prevented  from  passing;  any 
special  or  local  law  which  shall  be  appli- 
cable to  only  a  particular  portion  or  district 
of  the  State  its  power  of  legislation  for  the 
public  good  in  tliat  portion  of  the  State  has 
not  been  destroyed.  It  still  retains  the  full 
power  of  legislation  confered  upon  it  in  the 
Constitution,  but  is  required  to  exercise  such 
power  in  the  mode  prescribed  in  that  instru- 
ment. It  may  pass  general  laws  which  from 
their  nature  will  be  capable  of  enforcement 
in  only  particular  portions  of  the  State ;  or 
it  may  by  other  general  laws  authorize  the 
organization  of  municipal  corporations, 
which,  from  the  nature  of  the  functions  in- 
trusted to  them,  can  find  occasion  for  organ- 
ization only  in  certain  portions  of  the  SUite, 
and  it  may  by  such  general  laws  provide  for 
the  organization  of  such  and  as  many  species 
of  municipal  corporations  as  in  its  judgment 
are  demanded  by  the  welfare  of  the  State, 
and  the  **  protection,  security,  and  benefit  of 
the  people,"  for  which  government  is  insti- 
tuted, and  which  has  been  by  the  people  con- 
fided to  it.  Const,  art.  1,  ^  2.  The  provis- 
ion in  article  11,  §  6,  of  the  Constitution, 
"Corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws,"  does  not 
imply  that  the  Legislature  must  by  any 
general  law  provide  a  plan  in  which  shall 
be  prescribed  the  mode  under  which  all 
municipal  corporations  must  be  organized, 
and  the  powers  that  they  can  exercise.  The 
provision  in  article  l5,  §  1,  that  private 
corporations  "may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special 
act,"  although  more  explicit,  and  under  the 
declaration  of  the  Constitution  itself,  (art. 
1,  §  22,)  "mandatory"  rather  than  permis- 
sive, requiring  tliat  they  must  be  formed 
under  general  laws,  has  never  been  con- 
strued as  requiring  that  all  private  corpor- 
ations must  be  formed  under  the  same  general 
law,  or  limited  to  the  exercise  of  the  same 
powers.  On  the  contrary,  the  form  of  or- 
ganization, as  well  as  the  powers  to  be  ex- 
ercised, have  been  by  legislation  adapted  to 
the  character  of  the  corporation  to  be  organ- 
ized. All  corporations  of  the  same  class  are 
required  to  be  organized  in  the  same  manner, 
but  tlie  nature  of  the  organization  does  not 
permit,  nor  does  the  Constitution  require, 
that  corporations  of  different  chisses  shall  be 
organized  in  the  same  manner,  or  provided 
with  the  same  powers.  Hence  the  provisions 
that  have  been  made  by  the  Legislature  for 
the  organization  and  powers  of  railroad,  in- 
surance, religious,  mining,  and  other  busi- 
ness corporations  have  been  adapted  to  their 
respective  character  and  needs.  VVith  greater 
propriety  has  it  been  left  to  the  Legislature 
to  provide  the  mode  of  organization  and  the 
powers  to  be  exercised  by  different  species 
of  municipal  corporations.  Such  corpora- 
tions are  but  the  agents  or  representatives  of 
the  State  in  the  particular  locality  in  which 
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they  exist.  They  are  organized  for  the  pur- 
pose of  carrying  out  the  purposes  of  the  Leg- 
islature in  its  desire  to  provide  for  the  gen- 
eral welfare  of  the  State  and  in  the  accom- 
plishment of  which  legislative  convenience 
or  constitutional  requirements  have  made 
them  essential.  Although  in  this  State  the 
Legislature  is  required  to  provide  such  agen- 
cies under  general  laws,  it  is  authorized, 
under  its  general  power  of  legislation,  to- 
invest  such  corporations,  when  created,  with 
the  same  powers  which  without  such  restric- 
tion it  could  itself  have  exercised;  and  in 
providing  for  such  organizations  it  need  con- 
fer upon  them  only  such  powers  as  in  its 
judgment  are  proper  to  be  exercised  by  them 
in  the  discharge  of  the  particular  functions 
of  government  which  may  be  conferred  upon 
them.  Being  the  representatives  of  the 
Legislature  in  the  various  Jocalities  of  the 
State,  the  requirements  for  organization,  as 
well  as  the  powers  to  be  exercised,  vary 
with  the  character  of  the  purpose  for  which 
they  may  be  created.  Hence  the  general 
laws  which  the  Legislature  may  enact  for  the 
organization  of  public  corporations  may  be 
as  numerous  as  the  objects  for  which  such 
corporations  may  be  created.  For  each  of 
these  objects  the  law  is  the  same  but  there 
would  be  a  manifest  impropriety  in  requiring- 
that  the  organization  of  a  levee  district  or  an 
irrigation  district  should  be  conducted  in  the 
same  manner  as  the  organization  of  a  corpor- 
ation for  the  management  of  a  public  park, 
or  the  control  of  the  school*  department. 
Whether  the  districts  to  which  such  general 
laws  are  applicable,  or  in  which  the  people 
thereof  may  avail  themselves  of  the  privilege 
conferred,  he  many  or  few,  is  immaterial. 
Even  if  there  be  but  a  single  district  to  which 
the  law  is  applicable  at  the  time  of  its  en- 
actment, the  IjCgislature  would  be  justifies! 
under  its  legislative  power  to  pass  general 
laws  in  making  such  provision  for  that  dis- 
trict. AVhenever  a  special  district  of  the 
State  requires  special  legislation  therefor,  it 
is  competent  for  the  Legislature  by  general 
law  to  authorize  the  organization  of  such 
district  into  a  public  corporation,  with  such 
powers  of  government  as  it  may  choose  to- 
confer  upon  it.  It  is  not  necessary  that  such 
public  corporation  should  be  vested  with  all 
governmental  powers,  but  the  Legislature 
may  clothe  it  with  such  as  in  its  judgment  are 
proper  to  be  exercised  within  and  for  the 
benefit  of  such  district.  Being  created  for  the 
purpose  of  discharging  only  one  public  pur- 
pose, it  is  not  requisite  that  it  have  power  not 
necessary  therefor,  or  which  would  be  appro- 
priate to  a  corporation  organized  for  some- 
other  purpose.  Neither  is  it  requisite  that 
such  corporation  should  have  legislative  or 
judicial  powers  conferred  upon  it.  It  may 
be  organized  for  the  mere  purpose  of  exer- 
cising executive  and  administrative  func- 
tions, w^ith  the  added  power  of  making  such 
prudential  rules  and  regulations  as  may  be 
necessary  for  the  exercise  of  the  particular 
functions  intrusted  to  its  charge.  The  powers 
committed  to  a  public  corporation  organi7ed 
for  the  administration  of  a  public  park,  or 
for  the  government  of  a  levee  district,  or  for 
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the  control  of  the  police  department,    need 
be  only  such  as  are  peculiarly  appropriate  to 
..such  organizations. 

It  is  contended  that  the  Act  is  unconstitu- 
tional for  the  reason  that  it  is  a  delegation 
of  the  legislative  power  to  create  a  corpora- 
tion. If  hy^  this  is  meant  that  only  the 
Legislature  can  create  such  corporation,  the 
answer  is  that  the  Constitution  prohibits 
.such  action.  If  it  is  meant  that  because  the 
-corporation  is  not  "created"  until  the  voters 
of  the  district  have  accepted  the  terms  of 
the  Act  the  answer  is  that  such  proceeding  is 
in  direct  accord  with  the  principles  of  the 
•Constitution.  Having  the  power  to  create 
municipal  corporations,  but  being  prohibited 
from  creating  them  by  special  laws,  the  only 
mode  in  which  such  corporations  could  be 
•created  under  a  general  law  would  be  by 
■some  act  on  the  part  of  the  district  or  com- 
munity seeking  incorporation,  indicative  of 
its  determination  to  accept  its  terms.  As 
the  Constitution  has  not  limited  or  prescribed 
the  character  of  such  general  law,  its  char- 
acter and  details  are  within  the  discretionary 
power  of  the  Legislature.  We  know  of  no 
more  appropriate  mode  of  such  indication 
than  the  affirmative  vote  of  those  who  are  to 
be  affected  by  the  acceptance  of  the  terms  of 
the  Act.  The  municipal  corporations  which 
may  be  thus  created  are  not  limited  to  cities 
.and  towns.  The  Constitution  makes  provis- 
ion in  various  places  for  municipal  corpo- 
rations other  than  cities  and  towns.  Article 
11,  §^  9,  10,  12,  16.  In  each  of  these  sections 
provision  is  made  with  reference  to  the  gov- 
•ernment  or  officers  of  "county,  city,  town, 
or  other  public  or  municipal  corporation;" 
thus  clearly  indicating  that  there  may  be 
municipal  corporations  other  than  those  of  a 
town  or  city,  and,  consequently,  that  the 
provisions  with  reference  to  t!ie  incorpora- 
tion of  cities  and  towns  found  in  section  6 
of  the  same  article  are  not  controlling  in  the 
organization  of  other  municipal  corpora- 
tions, and  that  while  the  Constitution  care- 
fully^  provides  for  the  "incorporation,  organ- 
ization and  classification"  of  cities  and  towns, 
it  makes  no  similar  provision  for  other 
municipal  corporations  but  very  properly 
leaves  such  action  to  the  discretion  of  the 
Legislature.  Inasmuch  as  there  is  no  re- 
striction upon  the  power  of  the  Legislature 
to  authorize  the  formation  of  such  corpora- 
tions for  any  public  purpose  whatever,  and 
as  when  organized  they  are  but  mere  agencies 
of  the  state  in  local  government,  without 
any  powers  except  such  as  the  Legislature 
may  confer  upon  them,  and  are  at  all  times 
subject  to  a  revocation  of  such  power.  It 
was  evidently  the  purpose  of  the  framers 
•of  the  Constitution  to  leave  in  the  hands  of 
the  Legislature  full  discretion  in  reference 
to  their  organization. 

In  the  present  case  the  Legislature  has 
chosen  to  authorize  the  creation  of  a  public 
•corporation,  in  the  manner  and  with  the 
forms  specified  in  the  Act  under  discussion. 
For  this  purpose  it  has  provided  that  a  peti- 
tion of  fifty  freeholders,  or  a  majority  of 
the  freeholders  owning  lands  within  a  pro- 
posed district  susceptible  of  one  mode  of 
irrigation,  shall  be  presented  to  the  board  of 
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supervisors  of  the  county  within  which  such 
lands  are  situate ;  and  that  the  board  of  su- 
pervisors shall,  upon  the  hearing  of  such 
petition,  after  notice  thereof,  determine 
whether  or  not  it  will  take  steps  to  organize 
an  irrigation  district;  and  that  upon  such 
determination  an  election  shall  be  ordered, 
at  which,  if  two  thirds  of  the  electors  within 
the  district  shall  vote  in  favor  of  such 
organization,  the  district  shall  thereupon  be 
organized,  and  its  management  confided  to  a 
board  of  directors  chosen  by  the  electors  of 
that  district.  It  is  objected  to  this  that 
it  is  placing  in  the  hands  of  those  not  in- 
terested the  power  of  imposing  a  burden 
upon  the  owners  of  the  land,  who  may  be  a 
small  minority  of  the  electors  within  that 
district,  or  who  may  even  be  nonresidents 
of  the  district.  This,  however,  is  a  matter 
which  was  addressed  purely  to  the  discretion 
of  the  Legislatuie.  Whether  such  a  petition 
should  be  made  by  the  owners  of  a  fixed 
proportion  of  the  land,  as  was  required  in 
the  reclamation  law,  or  whether  there  should 
be  any  qualification  to  the  petitioners,  or 
whether  there  should  be  any  limit  to  the 
expenses  which  they  were  authorized  to  in- 
cur for  the  purposes  of  the  improvement,  are 
questions  which  were  solely  for  the  consider- 
ation: of  the  Legislature.  It  is  not  for  this 
department  of  the  government  to  question 
the  policy  or  the  prudence  of  a  co-ordinate 
branch.  If  those  who  are  affected  by  its 
proceedings  feel  that  it  has  not  given  them 
sufficient  protection  or  placed  sufficient  safe 
guards  around  the  institution  of  the  corpora- 
tion, they  must  seek  redress  from  that  body. 
We  can  only  act  upon  the  law  as  it  has  been 
enacted.  It  must  be  observed,  however,  that 
this  petition  has  no  binding  operation,  but 
is  merely  the  initiatory  step  which  gives  to 
the  board  of  supervisors  a  jurisdiction  to  act 
upon  the  expediency  or  policy  of  authorizing 
the  creation  of  the  district.  That  body  is 
the  representative  of  the  county,  and  has 
been  chosen  by  its  electors  for  the  express 
purpose  of  legislation  upon  local  subjects, 
and  may  naturally  be  supposed  to  have  the 
interests  of  the  entire  county,  as  well  as  of 
each  of  its  parts,  in  charge,  and  to  be  ac- 
quainted with  its  needs  and  requirements. 
The  Legislature  has  not,  however,  intrusted 
that  body  with  the  final  determination  of  the 
question,  but  has  authorized  it  to  submit  the 
question  to  a  vote  of  the  electors  of  the  dis- 
trict, and  it  is  only  when  these  electors  have 
determined  by  a  vote  of  two  thirds  of  their 
number  in  favor  thereof  that  the  district  can 
be  created  as  a  political  body.  The  objection 
that  this  vot«  may  be  carried  by  a  majority 
of  those  who  have  no  interest  in  the  lands 
affected  thereby  is  but  an  incident,  and  not 
of  the  essence  of  the  matter.  It  is  no  more 
than  exists  in  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or 
the  adoption  of  a  municipal  organization. 
The  fact  that  the  owners  of  the  lands  are  non- 
residents within  the  district,  and  not  allowed 
a  voice  in  the  proceedings,  is  of  the  same 
character.  Property  quafification  for  voting, 
either  in  amount  or  character,  is  expressly 
forbidden  by  article  1,  §  24,  of  the  Consti- 
tution, which  declares :    "  No  property  quali- 
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ficatioD  shall  ever  be  required  for  any  person 
to  vote  or  bold  oflBce  ;*  anil,  bowever  mucb 
nonresidents  may  be  affected  by  tbe  acts 
and  vote  of  tbe  community,  only  tbose  who 
are  inhabitants  of  tbe  district  can,  by  tbe 
Constitution,  be  permitted  to  vote  at  any 
election.     Art.  2,  §  1. 

That  an  irrigation  district  organized  under 
tbe  Act  in  question  becomes  a  public  corpo- 
ration, is  evident  from  an  examination  of 
tbe  mode  of  its  organization,  tbe  purpose  for 
wbicb  it  is  organized,  and  tbe  powers  con- 
ferred upon  it.  It  can  be  organized  only  at 
tbe  instance  of  tbe  board  of  supervisors  of 
tbe  county,— tbe  legislative  body  of  one  of 
tbe  constitutional  subdivisions  of  tbe  State ; 
its  organization  can  be  affected  only  upon 
tbe  vote  of  tbe  qualified  electors  witbin  its 
boundaries ;  its  officers  are  chosen  under  the 
sanction  and  with  tbe  formalities  required 
at  all  public  elections  in  tb  State, — tbe 
officers  of  such  election  being  required  to 
act  under  tbe  sanction  of  an  oath,  and  being 
authorized  to  administer  oaths  when  required 
for  the  purpose  of  conducting  the  election ; 
and  the  officers  when  elected  being  required 
to  execute  official  bonds  to  tbe  State  of 
California  approved  by  a  judge  of  tbe  su- 
perior court.  The  district  officers  thus  be- 
come public  officers  of  tbe  State.  When 
organized,  the  district  can  acquire,  either 
by  purchase  or  condemnation,  all  property 
necessary  for  the  construction  of  its  works, 
and  may  construct  thereon  canals,  and  other 
irrigation  improvements;  and  all  tbe  prop- 
erty so  acquired  is  to  be  held  by  the 
district  in  trust,  and  is  dedicated  for  the  use 
and  purposes  set  forth  in  the  Act,  and  is 
declared  to  be  a  public  use,  subject  to  the 
regulation  and  control  of  the  State.  For  the 
purpose  of  meeting  the  cost  of  acquiring  this 
property,  the  district  is  authorized,  upon  the 
vote  of  a  majority  of  its  electors,  to  issue 
its  bonds ;  and  these  bonds,  and  tbe  interest 
thereon,  are  to  be  paid  by  revenues  derived 
under  the  power  of  taxation,  and  for  which 
all  the  real  property  in  the  district  is  to  be 
assessed.  Under  this  power  of  taxation,  one 
of  the  highest  attributes  of  sovereignty,  the 
title  of  the  delinquent  owner  to  the  real 
estate  assessed  may  be  devested  by  sale,  and 
power  is  conferred  upon  the  board  of  direct- 
ors to  establish  equitable  by-laws,  rules,  and 
regulations  for  tbe  distribution  and  use  of 
water  among  the  owners  of  said  lands,  and 
generally  to  perform  all  such  acts  as  shall 
be  necessary  to  fully  carry  out  tbe  purpose 
of  tbe  act.  Here  are  found  tbe  essential  ele- 
ments of  a  public  corporation,  none  of  which 
pertain  to  a  private  corporation.  The  prop- 
erty held  by  tbe  corporation  is  in  trust  for 
the  public,  and  subject  to  tbe  control  of  the 
State.  Its  officers  are  public  officers  chosen 
by  the  electors  of  the  district,  and  invested 
with  publ  ic  duties.  Its  object  is  for  the  good 
of  the  public  and  to  promote  tbe  prosperity 
and  welfare  of  tbe  public.  "Where  a  cor- 
poration is  composed  exclusively  of  officers 
of  the  government,  having  no  personal  in- 
terest in  it,  or  with  its  concerns,  and  only 
acting  as  organs  of  tbe  State  in  effecting  a 
great  public  improvement  it  is  a  public  cor- 
poration."   Ang.  &  A.  Corp.  §  82.    "A  mu- 
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nicipal  corporation  proper  is  created  mainly 
for  tbe  interest,  advantage,  and  convenience 
of  tbe  locality  of  its  people.  The  primary 
idea  is  an  agency  to  regulate  and  adminis- 
ter tbe  interior  concerns  of  the  locality  in 
matters  peculiar  to  the  place  incorporated, 
and  not  common  to  the  State  or  people  at. 
large."  15  Am.  &  Eng.  Encyclop.  Law,  p. 
954.  "Public  corporations  are  such  as  are- 
created  for  the  discharge  of  public  duties  izk 
the  administration  of  civil  government. '^ 
Lawson,  Rights,  Rem.  &  Pr.  3§2. 

The  constitutionality  of  the  Act  in  ques- 
tion is  further  assailed  upon  the  ground  that 
it  makes  no  provision  for  a  bearing  from  the 
owners  of  the  land  prior  to  the  organization 
of  the  district.  But  the  steps  provided  for 
the  organization  of  the  district  are  only  for 
tbe  creation  of  a  public  corporation,  to  be 
invested  with  certain  political  duties  which 
it  is  to  exercise  in  behalf  of  the  State.  I}ean 
V.  DaviSy  51  Cal.  406.  It  has  never  been 
held  that  the  inhabitants  of  a  district  are- 
entitled  to  notice  and  hearing  upon  a  propo- 
sition to  submit  such  question  to  a  popular 
vote.  In  the  absence  of  constitutional  re- 
striction, it  would  be  competent  for  the  Leg- 
islature to  create  such  public  corporation, 
even  against  tbe  will  of  the  inhabitants.  It; 
has  as  mucb  power  to  create  the  district  in 
accordance  with  tbe  will  of  a  majority  of 
such  inhabitants.  It  must  be  observed  that 
such  proceeding  does  not  affect  the  property 
of  anyone  within  the  district,  and  that  he 
is  not  by  virtue  thereof  deprived  of  any 
property.  Such  result  does  not  arise  until 
after  delinquency  on  his  part  in  tbe  payment- 
of  an  assessment  that  may  be  levied  upon 
his  property,  and  before  that  time  he  has- 
opportunity  to  be  heard  as  to  tbe  correctness 
of  the  valuation  which  is  placed  upon  his. 
property,  and  made  the  basis  of  his  assess- 
ment. He  does  not,  it  is  true,  have  any  op- 
portunity to  be  heard,  otherwise  than  by  his 
vote,  in  determining  the  amount  of  boncls  to 
be  issued,  or  the  rate  of  assessment  with 
which  they  are  to  be  paid ;  but  in  this  par- 
ticular he  is  in  tbe  same  condition  as  is  the 
inhabitant  of  any  municipal  organization 
which  incurs  a  bonded  indebtedness  or  levies- 
a  tax  for  its  payment.  His  property  is  not 
taken  from  him  without  due  process  of  law, 
if  be  is  allowed  a  hearing  at  any  time  before 
the  lien  of  the  assessment  thereon  becomes 
final.  PttypU  v.  Smith,  21  N.  Y.  6»5:  Gil- 
more  v.  Hentig,  83  Kan.  170 ;  Hagar  v.  Bee- 
lamation  DUt,  111  U.  S.  701,  28  L.  ed.  669  ; 
JDavies  v.  Los  Angeles^  86  Cal.  46. 

It  is  also  objected  that  the  mode  provided 
for  the  payment  of  the  bonds  is  unconstitu- 
tional, m  that  it  provides  for  an  assessment 
upon  tbe  real  property  within  the  district 
according  to  its  value,  and  not  according  to 
the  benetit  which  each  particular  parcel  of 
land  may  derive  from  the  improvement.  The 
power  of  the  Legislature  in  matters  of  tax- 
ation is  unlimited  except  as  restricted  by 
constitutional  provisions.  This  is  one  of  the 
attributes  of  sovereignty  which  the  people 
have  placed  in  it«  hands ;  and  they  have  in- 
trusted its  exercise  to  its  discretion,  either 
in  the  manner  or  to  the  extent  to  which  it  is 
to  be  applied.     All  taxation  has  its  source  in 
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the  necessities  of  organized  society,  and  is 
limited  by  such  necessity  and  can  be  exercised 
only  by  some  demand  for  the  public  use  or 
welfare.  And  whether  the  tax  be  by  direct 
imposition  for  revenue  or  by  assessment  for 
a  local  improvement,  it  is  based  upon  the 
theory  that  it  is  in  return  for  the  benefit 
received  by  the  person  who  pays  the  tax,  or 
by  the  property  which  is  assessed.  For  the 
purpose  of  apportioning  this  benefit,  the  Leg- 
islature may  determine  in  advance  what 
property  will  be  benefited,  by  designating 
the  district  within  which  it  is  to  be  col- 
lected, as  well  as  the  property  upon  which 
it  is  to  be  imposed,  or  it  may  appoint  a  com- 
mission or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  bene- 
fit. It  may  itself  declare  that  the  entire 
State  is  benefited,  and  authorize  the  burden 
to  be  borne  by  a  public  tax,  or  it  may  de- 
clare that  all  or  a  portion  of  the  proj^erty 
within  a  limited  region  is  benefited,  either 
according  to  its  value  or  in  proportion  to  its 
actual  benefit,  to  be  specifically  ascertained 
by  actual  determination  of  oflicers  appointed 
therefor.  Upon  the  power  of  the  Legislature 
over  the  subject  of  taxation,  as  well  as  the 
modes  in  which  and  the  objects  upon  which 
it  may  be  exercised,  we  know  of  nothing 
that  has  been  written  in  any  opinion  since 
that  of  Judge  Ru^gles  in  People  v.  Brooklyn, 
4  N.  Y.  419,  which  is  not  either  an  ampli- 
fication of  tlie  views  therein  expressed,  or  an 
adaptation  of  them  to  the  particular  subject 
under  discussion.  In  the  exhaustive  opinion 
of  Mr.  Justice  Sawyer  in  Emery  v.  San 
Franeimso  Qae  Co.,  28  Cal.  845,  the  principles 
declared  in  that  opinion  were  applied  to  the 
case  then  before  the  court  wherein  this  power 
of  taxation  was  shown  to  be  the  founaation 
for  upholding  the  right  of  assessment  in  a 
manner  different  from  the  ad  talorem  princi- 
ple. The  controversy  upon  this  subject  has 
almost  invariably  been  against  the  '^  front- 
foot"  rule,  and  m  favor  of  the  ad  talorem 
principle ;  and  in  nearly  every  State,  unless 
it  be  New  Jersey,  the  principle  has  been 
maintained  that  it  is  within  the  power  of 
the  Legislature  to  adopt  whichever  rule  it 
may  select.  In  Burnett  v.  Sacramento,  12 
Cal.  76,  the  charter  of  Sacramento  provided 
that  the  expense  of  a  local  improvement 
should  be  assessed  upon  the  adjacent  prop- 
erty according  to  its  value,  and  upon  this 
point  the  supreme  court,  speaking  through 
Judge  Field,  said:  ^'Tlie  law  in  question 
avoids  the  injustice  of  general  taxation  for 
local  purposes,  and  lays  the  burden  upon  the 
recipients  of  the  benefit.  It  apportions  the 
tax  according  to  the  assessed  cash  value  of 
the  adjacent  property  which  is  as  near  an 
approximation  to  an  equitable  rule  as  can 
well  be  established.  No  rule  could  be 
adopted  which  would  work  absolute  equal- 
ity. An  approximation  to  it  is  all  that  can 
be  attained.  The  power  of  apportionment, 
like  the  power  of  taxation,  is  exclusively  in 
the  Legislature.  The  Constitution  contains 
no  inhibition  to  the  tax,  and  prescribes  no 
rule  of  apportionment.  Security  against  the 
abuse  of  the  power  rests  in  the  wisdom  and 
justice  of  the  memljers  of  the  Legislature,  and 
they  are  responsible  to  their  constituents." 
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Assessments  for  local  improvements  accord- 
ing to  the  value  of  the  property  assessed 
have  been  upheld  in  Downer  v.  Boston,  7 
Cush.  277 ;  Snoto  v.  Fitchfmrg,  136  Mass.  183  ^ 
Gillmore  v.  Uentig,  83  Kan.  174 ;  Strowbridge- 
V.  Portland,  8  Or.  82 ;  GreigJiton  v.  Scott,  14 
Ohio  St.  438;  Loekwood  v.  St.  Louis,  24 
Mo.  20. 

It  is,  however,  for  the  Legislature  to  de- 
termine how  the  apportionment  shall  be- 
made,  and,  while  it  is  held  that  an  appor- 
tionment of  the  expenses  for  a  local  improve- 
ment is  to  be  made  according  to  the  benefits 
received  by  the  property  assessed,  yet  the 
power  to  make  such  apportionment  rests  upon 
the  general  power  of  taxation,  and  the  ap- 
portionment itself  does  not  depend  upon  the- 
fact  of  ](x»il  benefit  in  anv  other  sense  than 
that  all  taxes  are  supposed  to  be  based  upon 
the  benefit  received  by  the  tax -payer.  As> 
was  said  by  Mr.  Justice  Temple,  in  Lent  v. 
TiUtKm,  72  Cal.  428:  **The  main  practical 
difference  between  assessment  for  a  local  im- 
provement and  general  taxation  seems  to  be- 
that  in  general  taxation  it  is  difiicult  and 
generally  impossible  for  the  court  to  say 
that  the  purpose  of  the  tax  is  not  a  public 
purpose,  or  that  no  benefit  will  result  to  the- 
tax-payer,  while  in  local  assessments  it  is- 
more  often  easy  to  see  that  the  improvement 
will  not  be  a  special  benefit.  Still,  the  benefit 
is  not  the  source  of  the  power.  That  is  inher- 
ent in  the  government,  and  is  only  limited  by 
express  or  implied  limitations  found  in  the- 
Constitution,  or  by  its  own  nature  and  pur- 
poses, and  within  these  limits  the  Legislature 
is  the  sole  judge  of  when  and  to  what  extent 
the  power  shall  be  used  ;"  and  again  :  "*  The 
power  t>eing  in  the  Legislature,  the  limita- 
tions upon  it  must  be  found  in  the  Constitu- 
tion, either  in  express  provisions  or  by 
implication,  and  there  exists  the  same  pre- 
sumption that  the  law  is  within  legislative- 
power  that  applies  to  any  other  statute ;. 
that  is,  the  law  will  not  be  declared  uncon- 
stitutional unless  it  plainly  appears  to  be- 
so."  72  Cal.  430.  Mr.  Cooley  says,  in  his- 
treatise  on  Taxation  (page  622)  :  ''The 
power  to  determine  when  a  special  assess- 
ment shall  be  made,  and  on  what  basis  it 
shall  be  apportioned,  is  wisely  confined  U> 
the  Legislature  and  could  not,  without  the 
introduction  of  some  new  principle  in 
representative  government,  be  placed  else- 
where." And  in  Hagar  v.  Yolo  County, 
Suprs. ,  supra,  the  court  said  :  "  It  is  equally 
clear  that  those  clauses  which  provide  that 
taxation  shall  be  equal  and  uniform  through- 
out the  State  and  which  prescribe  the  mode  of 
assessment,  and  the  persons  by  whom  it  shall 
be  made,  and  that  all  property  shall  be  taxed, 
have  no  application  to  assessments  levied  for 
local  improvements."  In  accordance  with 
this  principle,  various  modes  of  apportion- 
ment for  the  expenses  of  local  improvements^ 
have  been  upheld.  We  have  already  seen 
that  they  have  been  upheld  when  made  in 
accordance  with  the  value  of  the  property, 
as  well  as  when  made  in  proportion  to  the 
frontage  of  the  lots.  The  Legislature  has  also 
itself  designated  the  district  which  will  be 
benefited  by  the  improvement,  as  was  done 
in  the  Dupont- Street  Improvement,    (Stat. 
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1875-76,  p.  433, )  and  as  has  been  provided  in 
the  general  Act  for  street  improvements, 
where  the  entire  frontage  of  the  block  is  the 
district  upon  which  the  assessment  is  to  be 
made.  Diggins  v.  Brown,  76  Cal.  818.  As- 
sessments liave  also  been  upheld  when  made 
by  commissioners  appointed  to  make  specific 
assessments  upon  the  several  parcels  of  land, 
{Pacific  Bridge  Go.  v.  KirkJiam^  64  Cal. 
519),  or  when  made  according  to  the  area  of 
the  land  affected  by  the  improvement  {Keene 
V.  Deliver,  10  Colo  123).  The  Legislature 
has  itself  levied  a  specific  tax  upon  each  acre 
■  of  land  within  a  district  created  by  itself, 
(Egyptian  Levee  Go.  v.  Hardin,  27  Mo.  495 ; 
williamit  v.  Gatntnack,  27  Miss.  209,  61  Am. 
Dec.  508;  Alcorn  v.  Hamer,  38  Miss.  652,) 
and  has  authorized  such  tax  to  be  levied 
by  the  district,  (Wallaes  v.  Shelton,  14  La. 
Ann.  503 ;)  and  has  authorized  a  fixed  uni- 
form rate  for  each  sewer  upon  the  estimated 
cost  of  all  the  sewers  within  the  district 
{Leomimter  v.  Gonant,  193  Mass.  384). 

It  is  not  necessary  to  show  that  property 
within  the  district  may  be  actually  benefited 
by  the  local  improvement,  and,  even  if  it 
positively  appear  that  no  benefit  is  received, 
such  property  is  not  thereby  exempted  from 
bearing  its  portion  of  the  assessment,  nor  is 
the  Act  unconstitutional  because  it  provides 
that  such  property  shall  be  a.ssessed.  Prop- 
erty that  is  exempt  from  taxation  has  al- 
ways been  held  subject  to  the  burdens  of 
assessment  for  local  improvements,  and  prop- 
erty within  a  district  that  is  not  susceptible 
of  receiving  any  immediate  benefit  from  the 
improvement  is  nevertheless  so  indirectly 
benefited  thereby  that  it  must  bear  a  portion 
of  the  burden.  If  within  the  limits  of  a 
levee  district  a  parcel  of  land  should  be  so 
situated  as  not  to  reauire  the  protection  of 
the  levee,  that  would  be  no  reason  for  ex- 
cluding it  from  its  share  of  the  expense,  or, 
if  within  the  limits  of  a  drainage  district 
there  should  chance  to  be  found  a  cliff,  that 
would  be  no  reason  for  exempting  it  from  as- 
sessment. The  objection  that  the  Legisla- 
ture has  no  authority  to  confer  upon  the  su- 
pervisors of  a  county  the  right  to  create  a  cor- 
poration wliose  district  shall  embrace  a 
portion  of  the  territory  of  another  county 
-does  not  arise  in  the  present  case. 

It  is  not  contended  that  any  portion  of  the 
Madera  Irrigation  District  lies  outside  of 
the  County  of  Fresno. 

2.  One  of  the  objections  to  the  sufficiency 
of  the  proceedings  taken  by  the  supervisors 
in  authorizing  a  vote  by  the  electors  for  the 
purpose  of  determining  whether  the  district 
should  be  organized  is  that  the  bond  which 
accompanied  the  petition  was  so  defective 
as  to  deprive  the  board  of  jurisdiction  to 
authorize  such  election. 

If  it  be  conceded  that  the  presentation  to 
the  board  of  a  bond  with  the  petition  is  a 
jurisdictional  prerequisite  to  their  consider- 
ation of  the  petition,  we  do  not  think  that 
such  element  of  jurisdiction  was  wanting  in 
the  present  case.  The  bond  which  was  pre- 
sented, although  informal,  was  not  invalid, 
and  was  of  binding  obligation  upon  whose 
who  had  signed  it.  In  such  a  case  the  deter- 
mination of  its  suflaciency  by  the  board  of 
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supervisors  was  as  conclusive  as  their  deter- 
mination respecting  the  pecuniary  responsi- 
bility of  its  signers^  or  the  amount  for  which 
the  bond  should  be  given. 

3.  Other  objections  to  the  constitutionality 
of  the  Act,  and  the  sufficiency  of  the  pro- 
ceedings in  the  organization  of  the  District, 
have  been  presented  by  the  appellants,  but 
we  think  that  they  are  covered  by  the  views 
presented  in  the  loregoing  opinion.     We  do 
not  think  that  the  boundaries  of  the  District, 
or  of   the  election  precincts,  are  so  imper- 
fectly described  as  to  prevent  the  supervisors 
from  acquiring  jurisdiction  for  authorizing 
the  organization  of   the  District.     The  pro- 
vision in  the  statute  that  the  petition  shall 
particularly    set    forth    and    descril)e    the 
boundaries  does  not  mean  that  they  shall  be 
set  forth  and  described  with  more  particular- 
ity than  would  be  necessary  in  an  Act  of  the 
Legislature  creating  a  political  district  or 
a  municipal  corporation.     If  the  course  of  a 
boundary  is  given,  it  is  not  necessary  that 
such  course  shall  have  been  actually  surveyed 
upon  the  ground  before  the  boundary  can  be 
said   to  be  particularly  described ;    and    a 
reference  to  an  official  map,  or  to  a  land- 
mark designated  upon  such  map,  is  as  definite 
as  would  be  a  reference  to  the  land-mark 
itself.     We  cannot,  from  their  description. 
say  that  the  boundaries  given  in  the  petition 
are  so  indefinite  that  the  Districi  cannot  be 
definitely  located,  or  that  they  fail  to  em- 
brace a  distinct  and  definite  territory.    As 
illustrations  of  similar  descriptions  in  Acts 
of  the  Legislature,  we  refer  to  the  Act  in- 
corporating the  city  of  Sacramento,  (Stat. 
1850,  p.  70,)  and  the  Act  incorporating  the 
city  and  county  of   San  Francisco,    (Stat. 
1856,  p.  146 ;)  also  the  Act  setting  forth  the 
boundaries  of   the  county  of   San   Benito, 
(Stat.   1873-74,  p.  95).     The  case  of    GroAy 
V.  Dmrd,  61  Cal.  557,  referred  to  bv  appel- 
lants, was  expressly  overruled  in  De  Sepulteda 
V.  Bavgh,  74  Cal.  468.     The  boundaries  of 
a  municipal  corporation  are  not  construed 
with  any  more  strictness  than  is  required  in 
the  case  of  a  private  grant.     This  subject 
was  fully  considered  in  Central  Irrig.  ikit. 
V.  De  Lappe,  supra. 

4.  By  the  Act  of  March  16,  1889.  (Stat. 
1889,  p.  212,)  under  which  these  proceedings 
were  instituted,  it  is  provided  in  section  5 
that,  **upon  the  hearing  of  such  special 
proceedings,  the  court  shall  have  power  and 
jurisdiction  to  examine  and  determine  the 
legality  and  validity  of,  and  approve  and 
confirm  each  and  all  of,  the  proceedings  for 
the  organization  of  said  district,  under  the 
provisions  of  said  Act,  from  and  including 
the  petition  for  the  organization  of  the  dis- 
trict, and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said  bonds, 
and  the  order  for  the  sale  and  the  sale  there- 
of." It  is  also  provided  in  section  2  that 
**the  petition  shall  state  the  facts  showing 
the  proceedings  had  for  the  issue  and  sale  m 
said  bonds,  and  shall  state  generally  that 
the  irrigation  district  was  duly  organized, 
and  that  the  first  board  of  directors  was  duly 
elected,  but  the  petition  need  not  state  the 
facts  showing  such  organization,  or  the 
election  of   said  first  board  of   directors.* 


1891. 


Be  Bonds  of  the  Madbba  Isbioation  Dibtrict. 


769 


Section  4  of  thA  Act  provides:  "The  pro- 
visions of  the  Code  of  Civil  Procedure  re- 
specting the  answer  to  a  verified  complaint 
.shall  be  applicable  to  an  answer  to  said 
petition.  .  .  .  The  rules  of  pleading 
4ind  practice  provided  by  the  Code  of  Civil 
Procedure,  which  are  not  inconsistent  with 
the  provisiozis  of  this  Act,  are  applicable  to 
^he  special  proceeding  herein  provided  for. " 
The  petition  in  the  present  case  states  ''that 
.said  Madera  Irrigation  District  was  duly  or- 
ganized under  the  laws  of  the  State  of  Cali- 
fornia, and  especially  under  the  provisions" 
ot  the  Act  of  March  7,  1887.  The  answers 
deny  this  allegation,  and  denv  specifically 
that  any  of  the  steps  required  by  the  statute 
for  the  organization  of  the  District  were 
taken  in  reference  thereto.  In  order  that  the 
«ourt  might  determine  the  legality  and  va- 
lidity of  the  proceedings,  it  was  required  by 
the  Act  in  question  to  **  examine"  them.  The 
Act  provides  that  it  **  shall  have  power  and 
iurisdiction  to  examine  and  determine  the 
legality  and  validity  of,  and  approve  and 
confirm,  eaoh  and  all  of  the  proceedings  for 
the  organization  of  said  district;"  and,  un- 
less it  shall  ''examine"  the  proceedings,  it 
would  not  have  the  power  to  "determine" 
their  le^lity  and  validity.  One  step  in  the 
l>roceedings,  and  that  which  was  the  founda- 
tion of  all  others,  and  without  which  the 
whole  superstructure  of  the  corporation  and 
its  acts,  culminating  in  the  bonds  sought  to 
be  validated,  woulu  have  fallen,  was  that  a 
petition  should  have  been  presented  to  the 
board  of  supervisors,  signed  by  fifty  or  a 
majority  of  freeholders  owning  lands  within 
the  boundaries  of  the  proposra  district.  It 
was  necessary,  therefore,  for  the  petitioners 
herein  to  make  proof  to  the  court  that  such 
A  petition  had  b^n  presented  to  the  board  of 
supervisors.  Instead,  however,  of  making 
£uch  proof,  they  introduced  in  evidence  the 
reoorcf  of  the  proceedings  of  the  board  of 
supervisors,  which  contained  recitals  that  a 
petition  had  been  presented  to  said  board, 
and  that,  before  hearing  said  petition,  evi- 
dence to  the  satisfaction  of  the  board  was 
4idduced  by  petitioners  upon  the  question 
whether  or  not  there  were  fifty  petitioners 
whose  genuine  signatures  appeared  afllxed 
to  said^  petition,  who  were  bona  fide  free- 
holders of  lands  within  the  proposed  bound- 
aries of  said  proposed  irrigation  district; 
whereupon  the  board,  having  announced  that 
they  are  satisfied  that  there  were  fifty  such 
freeholders,  whose  signatures  appeared  af- 
:flxed  to  said  petition,  proceeded  to  hear  said 
petition.  The  defendants  objected  to  the  in- 
troduction of  this  evidence  upon  the  ground 
that  no  foundation  had  been  laid  therefor, 
and  that  it  was  irrelevant,  immaterial,  and 
incompetent  to  establish  any  issue  before  the 
'Court.  The  objections  were  overruled,  and 
an  exception  taken  by  the  defendants.  The 
petitioners  then  offered  in  evidence  a  docu- 
ment purporting  to  be  a  petition,  with  the 
signatures  of  upwards  of  fifty  names  attached 
thereto.  To  the  introduction  of  this  docu- 
ment the  defendants  objected,  upon  the 
ground  that  its  execution  had  not  been  shown, 
and  that  there  was  no  evidence  that  the  par- 
ties whose  names  appeared  attached  thereto 
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were  freeholders  owning  lands  within  the 
District  The  court  overruled  the  objection, 
to  which  the  defendants  excepted,  in  these 
rulings  the  court  erred.  There  was  no  proof 
that  the  petition  had  been  signed  by  either  of 
the  persons  whose  names  were  attached  there- 
to, or  that  either  of  said  persons  was  a  free- 
holder, owning  lands  within  the  boundaries 
designated  in  the  petition.  Whether  a  peti- 
tion had  been  presented  to  the  board  of  super- 
visors of  such  a  character  as  to  give  to  that 
board  jurisdiction  to  act  in  accordance  with 
the  provisions  of  the  law  in  question  was  an 
issue  before  the  court,  to  be  determined  by 
competent  evidence.  A  declaration  by  the 
board  of  supervisors  that  such  a  petition  had 
been  presented,  even  though  such  declaration 
was  spread  upon  their  records,  was  not  com- 
petent evidence  in  this  proceeding,  as  it  was 
only  hearsay.  No  board  or  tribunal  can  ob- 
tain jurisdiction  by  its  own  recital  that  it  has 
jurisdiction.  It  may  be  held  that,  when  the 
question  of  such  jurisdiction  arises  in  some 
collateral  prooeeding,  the  act  of  the  board 
in  recognition  of  the  sufficiency  of  the  peti- 
tion would  be  presumptive  of  such  suffi- 
ciency, vet,  when  the  very  issue  to  be  de- 
termined by  the  court  is  whether  the  peti- 
tion was  sufficient  to  ^ive  jurisdiction,  such 
issue  must  be  established  by  evidence  as 
competent  as  that  which  is  required  to  estab- 
lish an  issue  in  any  other  proceeding.  In 
the  absence  of  any  statutory  declaration  re- 
specting the  character  of  the  proof  by  which 
any  fact  may  be  established  in  a  court  of 
justice,  it  must  be  established  in  accordance 
with  the  common-law  rules  of  evidence.  It 
is  sometimes  provided  by  statute  that  in  pro- 
ceedings of  this  nature  the  act  of  the  board 
of  supervisors  ^all  be  prima  facie  evidence 
of  the  regularity  of  all  proceedings  prior  to 
the  making  of  the  order,  as  was  the  case  in 
Damp  V.  Sane,  29  Wis.  426 ;  and  also  in  Be 
Kieman,  62  N.  Y.  459.  The  effect  of  such 
provision  is  to  throw  the  burden  oi  proof 
upon  those  who  would  challenge  the  sufll- 
ciency  of  the  petition.  In  all  cases  it  is 
essential  that  there  be  proof  of  a  sufiScient 
petition,  inasmuch  as  without  it  the  board 
could  acquire  no  jurisdiction  to  act,  and 
its  proceedings  would  be  absolutely  void. 
In  the  absence  of  such  statutory  provision, 
however,  the  burden  of  proving  any  affirma- 
tive allegation  is  upon  him  who  makes  it 
(Code  Civ.  Proc.  g  1869,}  and  it  must  be  es- 
tablished under  the  ordinary  rules  of  evi- 
dence. The  statute  in  the  present  case  is  silent 
with  reference  to  the  effect  as  evidence  of  the 
action  of  the  board  of  supervisors  upon  the 
petition.  We  are  not  aware  of  any  statute 
which  gives  to  their  action  any  effect  as  evi- 
dence, or  which  makes  their  records  evidence 
of  any  fact  other  than  the  corporate  act  there- 
in recorded.  Their  records  can  be  competent 
evidence  of  only  such  matters  as  thev  are  by- 
statute  authorized  to  make  matters  of  record. 
The  statute  herein  does  not  authorize  the 
board  of  supervisors  to  enter  upon  their  rec- 
ords the  facts  which  give  them  jurisdiction 
to  hear  the  petition,  or  any  evidence  of  such 
facts ;  and  the  entry  in  tlieir  record  of  such 
facts,  or  of  such  evidence,  does  not  give 
thereto  any  official  sanction  or  right  of  recog- 
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nition  more  than  aixy  other  memorandum  that 
may  have  been  made  bv  their  clerk.      In 
People  V.  Hagar,  49  Cal.  282,  when  the  ques- 
tion arose  in  a  collateral  proceeding,  and  it 
was  contended  that  the  certificate  by  Uie  com- 
missioners of  a  compliance  by  them  with  the 
requirements  of    the   statute   was  evidence 
thereof,  the  court  held  otherwise,   saying: 
"Whatever  may  have  been  the  rule,  if  the 
statute  had  required  the  commissioners  to 
state  in  their  certificate  to  the  assessment 
roll  that  they  had  jointly  viewed  and  assessed 
the  land,  it  is  clear  that  the  certificate  can 
have  no  such  conclusive  effect,  unless  it  was 
incumbent  on  the  commissioners  to  certify 
that  they  acted  jointly  in  viewing  and  as- 
sessing the  land.     But,  as  the  statute  does 
not  require  them  to  state  that  fact  in  the  cer- 
tificate, their  having  voluntarily  done  so  was 
a  superfluous  act,  and,  instead  of  bein^  con- 
clusive of  the  fact  that  they  acted  jointly, 
was  not  even  prima  facie  evidence  of   it." 
It  was  held  in  Dean  v.  Davis,  51  Cal.  406, 
that  in  a  collateral  proceeding  tlie  regularity 
of  the  proceedings  under  which  the  district 
had  been  organized  could  not  be  questioned, 
under  the  rule  that,  being  a  de  facto  corpora- 
tion, only  the  State  could  take  advantage  of 
any   irregularity    in   its   organization.      In 
Lent  V.  Tillmn,  72  Cal.  422,  the  court,  how- 
ever,   questioned  the  power  of  the  county 
court  in  that  case  to  pass  upon  the  questions 
upon  which  its  jurisdiction  depended,  so  as 
to  conclude  an  inquiry,  even  upon  a  collat- 
eral attack ;  and  in  Kahn    v.  bMn  Francisco 
Board  of  Svprs.,  79  Cal.  400,  the  court  said  : 
**Nor  should  this  jurisdiction  be  held  to  at- 
tach, whatever  court  mav  have  ruled  that 
the  petition  was  signed  by  a  majority,  when 
in  fact  it  was  signed  only  by  a  minority,  of 
the  owners  designated  by  the  statute.  **    The 
cases  cited  on  behalf  of  the  respondent  in 
support  of  the  action  of  the  court  below  are 
all  cases  in  which  the  (question  was  presented 
in  a  collateral  proceeding.     In  Uumboidt  Co. 
V.  Dinsmore,  75  Cal.  604,  it  was  admitted 
that  the  persons  who  signed  the  petition  were 
freeholders.      After    jurisdiction    has    once 
Ijecn  obtained,  other  proceedings  subsequent 
thereto  are  movements  within  the  jurisdic- 
tion, and  can  be  questioned  only  by  direct 
attack :  but  the  fact  of  jurisdiction  must  be 
affirmatively  shown  whenever  that  is  the  is- 
sue to  be  determined.     It  is  unnecessary, 
however,  in  the  present  case,  to  determine 
what  would  be  the  rule  if  the  question  should 
arise  in  a  proceeding  where  the  jurisdiction 
would  be  collaterally  attacked.     The  ques- 
tion does  not  arise  collaterally  here.     The 
corporation  has  itself  come  into  court  and 
challenged  an  examination  into  the  regular- 
ity of   its  organization,  and  asks  the  court 
t^  examine  "each  and  all  of  the  proceedings 
for  the  organization  of  said  district."    Upon 
such  a  proceeding  it  becomes  as  necessary 
for  it  to  establish  such  regularity,  and  to 
give  evidence  ot   each  step  therein,  as  fully 
as  if  its  acts  were  under  investigation  upon 
a  writ  of   review,  or  as  if   the  State  were 
by  quo   warranto  questioning  its   right   to 
exercise  the  franchise  of   a  corporation.     In 
such  a  case  it  is  incumbent  upon  it  to  make 
proof  of  every  step  required  by  statute  for 
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assuming  corporate  pow*ers.  High,  Eztr. 
Legal  Rem.  712,  716 ;  People  v.  Crawford,  38. 
Mich.  88.  Upon  certiorari,  though  the  in- 
ferior tribunal  is  required  to  certify  only 
matters  of  record,  yet,  if  the  jurisdictional 
facts  do  not  appear  of  record,  it  must  certify 
"not  only  what  is  technically  denominat«& 
the  record,  but  such  facts,  or  the  evidence 
of  them,  as  may  be  necessary  to  determine 
whatever  question,  as  to  the  jurisdiction  of 
the  tribunal,  may  be  involved."  Blair  v. 
Hamilton,  82  Cal.  52 ;  People  v.  San  Fyanctwo- 
Fire  Dept.  14  Cal.  479 ;  Lou>e  v.  Alejmnder, 
15  Cal.  300.  The  object  of  the  Act  in  ques- 
tion, as  was  said  in  Modesto  Irrig.  Dint.  y. 
Tregea,  88  Cal.  384,  is  for  the  purpose  of 
affording  to  Investors  in  the  bonds  the  secur- 
ity of  a  judicial  determination  of  their  va- 
lidity, and,  in  order  that  this  may  have  the 
effect  intended  by  the  Legislature,  it  is  not 
sufficient  for  the  court  to  perform  the  mere 
perfunctory  office  of  recording  the  determina- 
tion of  the  board  of  supervisors  that  its  pro- 
ceedings in  the  organization  of  the  district 
were  regular.  The  court  is  not  a  lit  dejuMtice 
for  the  mere  purpose  of  entering  of  record  the 
rescripts  of  the  board  of  supervisors,  and 
giving  to  them  the  dignity  of  its  own  judg- 
ment. When  the  defendants  controverted 
the  allegations  of  the  petition  that  the  irri- 
gation district  was  duly  organized,  it  became 
necessarv  for  the  petitioners  to  establish  at 
the  trial  the  facts  showing  that  it  had  been 
duly  organized. 

Section  456,  Code  Civil  Proc.,  provides:: 
"In  pleading  a  judgment  or  other  determin- 
ation of  a  court,  officer,  or  board  it  is  not 
necessary  to  state  the  facts  conferrini;  juris- 
diction, but  such  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or 
made.     If  such  allegation  be  controverted^ 
the  party  pleading  must  establish  on  tiie  trial 
the  facts  conferrins  jurisdiction."    The  pro- 
vision in  the  Act  In  question  that  the  rules, 
of  pleading  and  practice  provided  by  the 
Code  of  Civil  Procedure  should  be  applicable 
to  this  proceeding  made  it  incumbent  upo& 
the  petitioner  to  establish  the  due  organiza- 
tion of  the  district  by  evidence  competent 
therefor.    We  are  not  aware  of  any  decision 
in  this  State  in  which  it  has  been  held  that 
the  decision  of  an  inferior  board  upon  the 
question  of  its  own  jurisdiction  was  conclu- 
sive on  a  collateral  attack,  or  even  prima 
facie  evidence  of  the  fact  in  a  direct  pro- 
ceeding.    In  Litchfield  v.   Vernon^  41  N.  F. 
128,  the  Legislature  had  authorized  a  local 
improvement  to  be  made  "upon  application 
of  a  majority  of  the  owners  of  land  in  the 
district  proposed   to  be  assessed,    and   the 
sufficiency   of   an  assessment   therefor   waa 
afterwards  contested  in  the  courts.      Upon 
the  hearing  in  the  court  of  appeals,  that 
court  used  the  following  language:     "Thia 
brings  us  to  the  only  remaining  question  in 
the  case,  and  that  is  whether  there  was  any 
competent   evidence   authorizing  a  finding- 
that  a  majority  of  the  owners  of  land  within 
the  territory  made  subject  to  assessment  made 
application  to  the  common  council,  request- 
ing them  to  make  application  to  the  supreme 
court  for  the  appointment  of  three  commis- 
sioners, as  provided  by  the  first  section  of 
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the  Act  of  la'SO.     The  Act  itself   is  wholly 
silent  as  to  how  this  essential  fact  shall  be 
proved.  The  right  of  the  common  council  to 
apply  for  the  appointment  of  the  commission- 
ers lies  at  the  foundation  of  the  whole  pro- 
ceeding.     Unless  this  right  existed,  all  the 
proceedings  in  appointing  the  commissioners 
and  subsequent  thereto  are  void.     This  right 
depends  upon  the  question  whether  a  major- 
ity of  the  landowners  petitioned  the  common 
council  to  proceed  under  the  Act.     In  the 
absence  of  such  petition  the  common  council 
had  no  authority  in  the  premises,  and  nothing 
could  be  done  under  the  Act.     The  Act  does 
not  provide  for  the  determination  of  this  fact 
by  the  common  council,  nor  by  the  special 
term  upon  the  presentation  of  the  petition 
for  the  appointment  of  the  commissioners. 
The  Act  being  silent  as  to  what  should  be 
deemed  proof  of  the  fact  that  a  majority  of 
the  landowners  petitioned  the  common  coun- 
cil, the  plaintiff   was  bound  to  prove  such 
fact  by  competent,  common- law  evidence. 
This  could  be  done  by  proof  showing  who 
were  the  owners  of  the  land  at  the  time  of 
the  passage  of  the  Act,  and  that  a  majority 
of    such    persons    petitioned    the    common 
council,  as  required  by  the  first  section  of 
the   Act.     Neither  the  application   of   the 
council  to  the  court,  nur  tlie  affidavit  of  the 
mayor  accompanying  such  application,  was 
evidence  of  this  fact  against  the  defendant. 
JSharpe  v.  Speir,  4  Hill,  76.     There  was  no 
competent  evidence  of  this  fact  given  upon 
the  trial,  and  the  exception  to  the  finding 
of  this  fact  by  the  lodge  was  well  taken.'* 
In  Thorne  v.   West  Chicago  Park  Comra,,  180 
111.   594,  the  same  question  was  presented. 
The  statutes  of  Illinois  provided  that  the 
board  of  park  commissioners  might  take  ju- 
risdiction over  certain  streets,  upon  first  ob- 
taining the  consent,  in  writing,  of  the  owners 
of  a  majority  of  the  frontage  of  the  lots  and 
lands  abutting  thereon ;  and  also  provided 
for  a  confirmation  of  any  assessment  made 
therefor  by  the  circuit  coui-t,  upon  the  ap- 
plication of  the  commissioners,  after  notice 
therefor  to  the  lotowners.      At  the  hearing 
of  the  application  for  confirmation  of  the 
assessment  roll,  returned  by  the  commission- 
ers  in  the  above  case,    the  commissioners 
offered  a  paper,  purporting  to  be  the  petition, 
and  consent  of  the  abutting  lotowners,  and 
riiowed  that  such  paper  came  from  the  files 
kept  by  the  board  of  commissioners,  and  was 
the  written  consent  acted  upon  by  the  board 
in  adding  the  streets  for  the  purpose  con- 
templated.    The  court  below,  upon  the  ob- 
jection to  the  competency  of  this  evidence, 
held  that  this  document  made  a  prima  facie 
case   for  the  commissioners,   and   cast   the 
burden  upon  the  objectors,  to  show  that  it 
was  not  the  written  consent  of  the  property 
owners,  as  it  purported  to  be.    Upon  appeal, 
however,  the  supreme  court  reversed  the  ac- 
tion of  the  court  below,  saying:    "We  can- 
not concur  in  the  holding  of  the  trial  court. 
As   we  have   seen,  the  burden  was  on  the 
park  commissioners  to  show  aflirmatively  the 
jurisdictional  fact  of  consent  by  the  owners 
of  the  required  amount  of   frontage.     The 
evidence  in  respect  thereto  was,  we  think, 
wholly  insufficient.     Waiving  the  matter  of  I 
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proving  ownership  by  the  persons  purporting 
to  sign  the  paper  admitted  in  evidence,  it  is 
not  shown  that  a  sufficient  number  of  such 
persons  signed  the  consent  to  constitute  con- 
sent by  the  owners  of   a  majority   of  the 
abutting  property.     The  only  person  intro- 
duced who  testified  generally  to  the  execution 
of  the  writing  testifies  that  he  procured  the 
signatures  of  most  of  the  signers,  but  not 
all,  and  he  does  not  testify,  except  in  a  few 
instances,  either  as  to  those  he  did  or  did  not 
procure.     The  writing  here  offered   is  not 
signed  by  the  objectors,  and  we  are  aware  of 
no  rule  by  whicn  it  was  admissible  in  evi- 
dence against  them,  without  proof   of    its 
execution,  nor  is  the  consent  at  all  aided  by 
the  fact  that  the  park  commissioners  acted 
upon    the   paper   introduced    in    evidence. 
While  the  park  commissioners  must,  in  the 
first  instance,  pass  upon  the  fact  of  consent 
by  the  owners  of   abutting;   property,   and 
determine  for  themselves  whether  those  own- 
ing a  majority  of  the  frontage  of   the  prop- 
erty had  consented  to  their  appropriation  of 
the'  street  for  the  purposes  contemplated  by 
the  Act,   such   determination    can   have   no 
effect,  when  their  jurisdiction  is  challenged 
in  endeavoring  to  carry  out  the  powers  con- 
ferred by  the  statute.     The  power  conferred 
upon  the  park  board  affects  and  impairs  the 
right  of   the  citizen,  and  may  incumber  hin 
property  without  his  consent,  and  may  ar- 
bitrarily impose  onerous  burdens  for  which 
there  is  no  relief  or  redress.     The  Legisla- 
ture has  interposed  the  safeguard  of  requir- 
ing the  consent  of  the  owners  of  more  than 
one  half  of  the  property  to  be  affected,  upon 
the  presumption,  no  doubt,  that  what  will 
be  of  benefit  to  the  greater  portion  will  not 
unduly  prejudice  the  lesser  part ;  and,  when 
the   commissioners  sought    confirmation   of 
their  assessment  upon  appellant's  property, 
under  the  power  conferred  by  the  statute,  "it 
was  incumbent  upon  them  to  show  compli- 
ance with  the  law  by  which  alone  they  ob- 
tained jurisdiction  to  impose  the  burden. 
This  they  have  not  done."    See  also   FitU- 
burg  V.   WalUr,  69  Pa.  865. 

5.  The  order  for  the  issuance  of  the  bonds 
is  that  $850,000  be  issued,  and  that  the  said 
bonds  shall  be  payable  in  installments,  as 
fol  lows :  •*  At  the  expiration  of  eleven  years, 
not  less  than  five  per  cent  of  said  bonds ;  at 
the  expiration  of  twelve  years,  not  less  than 
six  per  cent  of  said  bonds,"  etc.  Section  15 
of  the  Statute  provides:  **Said  bonds  shall 
be  payable  in  gold  coin  of  the  United  States, 
in  installments,  as  follows,  to  wit :  At  the 
expiration  of  eleven  .vears,  not  less  than  five 
per  cent  of  said  bonds ;  at  the  expiration  of 
twelve  years,  not  less  than  six  per  cent,"  etc. 
In  Central  Irrigation  Dtst.  v.  De  Lappe,  79 
Cal.  351,  the  form  of  the  bond  in  connection 
with  this  provision  of  the  statute  was  dis- 
cussed. It  was  there  held  that  the  bonds  to  be 
issued  should  be  in  such  form  that  each  bond 
would  be  payable  in  installments  of  such  per- 
centage in  each  year  as  is  designated  in  the 
statute,  and  that  an  order  making  that  per- 
centage of  the  entire  issue  of  the  bonds  pay- 
able in  the  designated  years  would  not  be  a 
compliance  with  the  statute.  In  the  present 
case,  if  5  per  cent  of  the  |850,000  should  be 
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payable  at  the  expiration  of  eleven  years,  and 
the  board  of  directors  should  not  sell  or  dis- 
pose of  more  than  that  percentage  of  the  en- 
tire issue  of  bonds,  it  would  mfuke  the  entire 
amount  of  outstanding  bonds  payable  at  the 
expiration  of  eleven  years;  whereas,  the 
board  of  directors,  under  section  22  of  the 
Act  in  (Question,  are  authorized,  at  the  ex- 
piration of  ten  years  after  the  issuing  of  said 
bonds,  to  levy  an  assessment  for  only  5  per 
cent  of  the  principal  of  the  whole  amount 
of  bonds  then  outstanding.  This  provision 
in  the  order  does  not,  however,  affect  the 
substance  of  the  order  for  the  issuance  of  the 
bonds,  but  merely  the  form  in  which  the 
bonds  are  to  be  issued,  and  does  not  itself 
invalidate  the  proceedings  had  by  the  dis- 
trict for  the  issuance  of  the  bonds.  The  dis- 
trict voted  for  the  issuance  of  bonds  to  the 
amount  of  $850,000,  to  be  issued  in  accord- 
ance with  the  provisions  of  the  statute.  The 
manner  in  which  those  bonds  were  to  be  is- 
sued is  prescribed  by  the  statute,  and  can  be 
followed  by  the  board  whenever  their  issu- 
ance becomes  necessary.  The  court,  however, 
instead  of  approving  and  confirming  this 
order,  should  have  limited  its  order  of  con- 
firmation to  that  portion  thereof  which  de- 
signated the  amount  of  the  bonds  to  be  is- 
sued, leaving  to  the  board  itself  the  duty  of 
preparing  the  bonds  in  the  form  required  by 
the  statute. 

6.  In  its  decree  the  court,  after  determin- 
ing the  legality  and  validity  of  the  proceed- 
ings, added  thereto  the  following :  **  And  it 
is  further  ordered,  adjudged,  and  decreed 
that  all  persons,  and  each  and  every  person 
interested  in  the  organization  of  said  irriga- 
tion district,  save  and  except  the  appellants 
herein,  be  forever  debarred  and  precluded 
from  disputing,  denying,  or  disclaiming  any 
fact  or  facts  relating  to  the  organization  of 
the  said  district,  or  providing  for  and  au- 
thorizing the  issue  and  sale  of  the  bonds  of 
said  district,  which  might  by  them  have 
been  denied,  questioned,  or  disputed  in  this 
proceeding."  This  portion  of  its  Judgment 
was  unauthorized.  The  statute  does  not  con- 
fer upon  the  court  any  power  or  jurisdiction 
to  do  more  than  **  examine  and  determine  the 
legality  and  validity  of,  and  approve  and 
confirm,**  the  proceedings  bad  under  said 
Act.  What  the  effect  oi  its  determination 
and  Judgment  may  be  is  to  be  determined  by 
the  court  in  which  it  shall  at  anytime  here- 
after be  offered  in  evidence.  The  statute 
makes  no  provision  for  including  therein  an 
pj  unction  against  those  who  ma^  not  have 
seen  fit  to  question  its  action  in  this  proceed- 
ing, and  against  whom  there  has  been  no 
service,  except  by  the  publication  of  the  no- 
tice directed  by  the  court.  If  by  virtue  of 
such  inaction  on  their  part  they  should  be 
hereafter  precluded  or  estopped  from  ques- 
tioning the  sufficiency  of  the  action  of  the 
court  in  this  proceeding,  that  question  must 
be  determined  by  the  court  in  which  any  at- 
tempt may  be  made  to  avoid  the  effect  of 
the  Judgment  herein. 

For  the  error  committed  by  the  court  in  ad- 
tnittif^g  evidence  ae  hereinbefore  stated  the  judg- 
ment ie  reversed, 
U  L.  R.  A. 


We  concur:  MeFarlaiid»/./Gftroiitte» 
J.;  81iarMtein«  </.,  P»tersoiit  J./  I>e 
Hkveiit  f, 

Beatty*  Ch,  J.: 

Until  the  filing  of  the  supplemental  briefs 
in  this  case  I  haid  supposed  that  the  consti- 
tutionality of  the  statute  commonly  known 
as  the  *"  Wright  Act"  had  been  definitely 
settled  by  the  decision  of  this  court  in  tlie 
case  of  Turlock  Irrigaiion  Diet.  v.  WiUiamM^ 
76  Cal.  860,  in  which  I  was  one  of  the  coun- 
sel employed  to  defend  the  validity  of  the 
Act.  I  therefore  sat  at  the  hearing  of  this 
case  with  the  expectation  of  participating  in 
its  decision,  but  on  becoming  aware  of  the 
fact  that  the  constitutionality  of  the  law 
was  again  seriously  drawn  in  question  upon 
all  the  grounds  formerly  taken,  and  upon 
several  others,  I  concluded  that,  although 
I  might  not  be  disqualified  in  a  strict  sense 
in  this  particular  case,  I  could  not  with 
perfect  propriety  take  part  in  deciding  it, 
and  for  that  reason  express  no  opinion. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which,  on  January  13, 
1892,  the  following  opinion  was  handed 
down: 

Per  Cnrbbm: 

In  their  petition  for  a  rehearing  appellants 
have  called  attention  to  the  fact  that  in  the 
opinion  heretofore  rendered  the  court  has 
failed  to  pass  upon  two  propositions  urged 
bv  them  in  their  appeal,  and  request  t£it, 
if  in  the  opinion  of  the  court  these  proposi- 
tions are  untenable,  it  be  so  stated,  in  order 
that  there  may  be  no  occasion  for  another 
appeal  in  which  to  present  them  for  consid- 
eration. It  does  not  follow  from  the  fact 
that  the  propositions  were  not  discussed  in 
the  former  opinion  that  they  were  not  fully 
considered.  Because  each  proposition  urged 
in  the  briefs  of  an  appellant  is  not  taken  up 
and  discussed  seriatim^  it  does  not  follow 
that  they  have  not  all  received  due  consid- 
eration. A  due  regard  for  the  amount  of 
business  before  the  court  and  the  time  al- 
lowed for  its  disposition  compels  us  to  limit 
the  opinions  in  the  several  cases  to  su(± 
principles  and  rules  of  law  as  will  be  a 
guide  to  tJie  courts  below  in  disposing  of  the 
case  upon  its  return,  and  a  rule  of  action  for 
the  citizens  of  the  State  in  their  subsequent 
transactions.  The  proposition  again  called 
to  our  notice  by  the  appellants  in  their  peti- 
tion for  a  rehearing,  that  the  Act  in  question 
is  in  violation  of  tbe  provision  of  article  11, 
§  18,  of  the  Constitution,  prohibiting  cer- 
tain public  corporations  from  incurring  in- 
debtedness **  wiUiout  the  assent  of  two  thirds 
of  the  (]^ualified  electors  thereof,  voting  at 
an  election  to  be  held  for  that  purpose," 
cannot  be  maintained.  This  prohibition  in 
the  Constitution  is  limited  to  the  public 
corporations  enumerated  in  tliat  section,  viz. , 
**  county,  city,  town,  township,  boajtl  of  ed- 
ucation, or  school -district,"  and,  under  fami- 
liar rules  of  construction,  cannot  be  extended 
to  any  other  public  corporation.  Many  of 
the  sections  of  this  article  of  the  Constitu- 


1801. 


Rat  v.  Wilson. 


778 


tioD  include  in  their  provisions  '^any  public 
or  municipal  corporation, ''  (sections  10,  12, 
16,)  while  the  provisions,  of  section  19  are 
limited  to  a  **city,"  and  of  section  11  to  a 
"  county,  city,  town,  or  township. "  In  view 
of  the  fact  that  different  provisions  are  made 
in  the  Constitution  for  different  classes  of 
public  corporations,  it  must  be  held  that  the 
prohibition  in  section  19  is  limited  to  the 
corporations  which  are  therein  designated. 
For  such  other  corporations  for  municipal 
purposes  as  under  the  provisions  of  section  6 
the  Legislature  might,  by  general  laws,  au- 
thorize to  be  incorporated,  the  Constitution 
has  left  to  the  Legislature  power  to  provide 
the  terms  and  conditions  upon  which  an  in- 
debtedness may  be  created,  as  well  as  its 
amount.  At  the  time  that  the  Constitution 
was  framed  and  adopted  there  were  many 
other  public  corporations  in  the  State,  such 
as  reclamation  and  irrigation  districts,  that 
had  been  organized  for  many  vears,  and,  if 
it  had  been  the  intention  to  subject  all  such 
corporations  to  the  prohibition,  we  must  con- 
clude that  express  language  therefor  would 
have  been  inserted  in  the  Constitution.  The 
case  of  Harshman  v.  Bates  County,  92  U.  S. 
569,  28  L.  ed.  747.  cited  by  the  appellants, 
is  inapplicable.  The  Constitution  of  Mis- 
souri had  required  the  assent  of  two  thirds 
of  the  qualified  electors  of  a  "county,  city, 
or  town^*  as  a  prerequisite  to  a  subscription 
for  building  a  railroad,  and  it  was  held  that 
the  Legislature  could  not  confer  authority 
upon  a  **  township"  to  vote  a  credit  for  such 
subscription;  that  while  counties,  cities, 
and  towns  had  a  corporate  character  and  or- 
ganization, a  township  was  only  a  geographi- 
cal division  of  the  county,  and  that  the  pro- 
vision of  the  Constitution  prohibiting  a 
county  from  voting  such  credit  could  not  be 
evaded  by  authorizing  the  several  geographi- 
cal subdivisions  of  the  county  to  vote  such 
credit. 

The  fact  that  the  Town  of  Madera  is  in- 
cluded within  the  boundaries  of  the  Madera 
Irrigation  District  neither  renders  the  Act 
unconstitutional  nor  invalidates  the  organi- 
zation of  the  District.  This  principle  was 
discussed  and  was  sustained  in  Modesta  Irrig. 
nut.  V.  7¥egea,  88  Cal.  834.     The  objection 


that  the  land  within  a  town  or  city  cannot 
he  benefited  by  a  system  of  irrigation,  and 
therefore  cannot  be  taxed  for  such  improve- 
ment, proceeds  upon  an  erroneous  view  of 
the  power  of  taxation.  While  the  benefit  to 
the  land  is  assumed  as  the  basis  of  the  assess- 
ment, still,  as  was  said  in  Lent  v.  I'iUson^ 
72  Cal.  428,  such  benefit  is  not  the  source  of 
the  power.  Even  though  the  land  is  not  sus- 
ceptible of  irrigation,  yet  it  may  be  bene- 
fited by  the  improvement,  and  should  bear 
its  proportion  of  the  burden  upon  the  same 
principle  that  land  in  a  city  which  can  make 
no  use  of  a  sewer  or  other  street  improve- 
ment is  nevertheless  deemed  to  receive  a 
benefit  from  its  construction,  and  is  required 
to  pay  a  portion  of  its  cost.  The  object  of 
the  Act  is  the  improvement  of  the  District 
as  an  entirety,  and  the  extent  of  the  Dis- 
trict, as  well  as  the  lands  to  be  included 
therein,  has  been  left  to  be  determined  by 
the  discretion  of  the  board  of  supervisors. 
Whether  they  have  properly  or  improperly 
exercised  such  discretion  cannot  be  investi- 
gated by  the  courts.  The  Act  cannot  be  de- 
clared unconstitutional  by  reason  of  any  im- 
proper exercise  of  such  discretion.  Neither 
18  it  in  violation  of  the  Constitution  to  in- 
corporate into  such  district  a  town  or  city 
that  has  been  incorporated  for  other  munici- 
pal purposes.  A  system  of  irrigation  con- 
templated by  the  Act  in  Question  cannot  be 
considered  as  a  "municipal  purpose,"  within 
the  scope  of  the  organization  of  a  city  or 
town,  and  there  can  be  no  conflict  between  a 
corporation  organized  under  the  Act  to  pro- 
duce a  system  of  irrigation  with  the  dis- 
trict and  the  municipal  incorporation  of  the 
town  of  Madera.  A  water  supply  for  the 
two  corporations  is  distinct  and  for  different 
purposes.  The  liability  of  the  inhabitants 
of  the  town  of  Madera  for  the  bonded  in- 
debtedness of  the  Madera  Irrigation  District, 
as  well  as  for  that  of  their  own  municipal- 
ity, does  not  impair  the  validity  of  the  or- 
ganization of  the  District.  It  is  a  liability 
of  the  same  character  as  rests  upon  the  in- 
habitants of  any  town  for  its  proportion  of 
all  the  indebtedness  of  the  county  within 
which  it  is  situated. 
Behearing  denied. 


FLORIDA  SUPREME  COURT. 


8.  H.  RAY,  County  Treasurer  of  Brevard  | 

County,  Appt., 

Thomas  E.  WILSON. 


(. 


.Fla.. 


.) 


*1.   Where  »  clerk  of  the  drenit  ooort  is 
ez  officio  auditor  of  him  county.  aAd  it 

*Head  notes  by  Ranxy,  C7i.  J, 


is  his  official  duty  to  audit  all  accounts 

against  the  county  in  the  manner  prescribed  by 
the  statute,  and  to  keep  on  file  in  his  office  the 
vouchers  for  all  claimB  audited  by  him,  and  the 
law  also  provides  that  all  accounts  aisrainst  a 
county  shall  be  approved  by  the  county  commis- 
sioners before  they  should  be  audited  by  the 
clerk,  warrants  or  orders  in  favor  of  third  parties 
issued  by  the  clerk  under  his  seal  of  office  di- 
rected to  the  county  treasurer,  and  expressed 
upon  their  face  to  be  ^^chargreable  under  head  of 
county  expenditures^^  or  to  be  payable  *'out  of 


Note.— 3fa?tdamu<  to  compel  payment  of  municipal 
debt  by  custodian  of  municipal  funds. 

The  rules  for  determininir  whether  or  not  man- 
damus will  lie  to  compel  payment  of  money  out  of 
a  municipal  treasury  are  no  different  from  those 
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applicable  in  other  cases.  One  of  the  rules  most 
rigidly  adhered  to  at  common  law  was  that  the 
writ  would  never  be  issued  if  there  was  a  plain, 
adequate,  legal  remedy.  In  all  states  where  man- 
damus still  retains  Its  common-la^  form,  unaltered 
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any  money  In  the  treasury  appropriated  for 
county  purposes,"  are  prima  facie  vulid  claima 
aeaiast  the  county. 

8«  Mandftmw  lies  a^^ainst  a  oonnty 
treasurer  to  eompel  the  payment  of  a 
valid  T^arraat  or  order  drawn  on  him  as 
Buoh  treasurer,  and  for  the  payment  of  which  he 
has  the  necessary  funds  applicable  thereto. 

8*  Where  an  altematiTe  writ  of  man- 
damus brought  to  eompel  the  payment 

by  a  county  treasurer  of  county  warrants  shows 
that  warrants,  resruiar  upon  their  fboe,  were  is- 
sued by  the  proper  officer,  and  for  value  received, 
and  that  the  treasurer  has  the  funds  for  their 
payment,  it  is  not  demurrable. 

4.  The  flust  that  an  ordinary  aetion  at 
law  obtains  against  a  county  on  a  ooun- 
ty  warrant,  does  not  constitute  a  specific  and 
adequate  remedy  avoiding  a  mandamus  for  its 
payment  in  favor  of  Uie  holder  of  such  warrant 
against  a  county  treasurer  having  the  necessary 
funds  for  its  payment, 

6.  A  return  to  a  sullleient  alternative 
writ  of  mandamus  must  state  all  the 
fkcts  relied  upon  by  the  respondent  with 
such  precision  and  certainty  that  the  court  may 
be  fully  advised  of  all  the  particulars  necessary  to 
enable  it  to  pass  upon  the  sufficiency  of  the  re- 
turn; and  its  statements  cannot  be  supplemented 
by  Inference  or  Intendment.  A  return  that  the 
warrants  whose  payment  Is  sought  are  spurious, 
illegal  and  void  is,  being  a  mere  conclusion  of 
law,  insufficient,  as  likewise  is  a  return  that  the 
warrants  were  issued  and  are  held  without  valu- 
able consideration,  such  statement  being  made 
not  as  a  positive  averment  of  such  fact,  but  as 
an  inference  or  argument  drawn  from  or  based 


upon  allegations  which  do  not  support  the  infer* 
ence  or  argument. 

6.  Assuming  an  order  by  a  board  of 
county  commissioners*  duly  entered 
upon  its  records,  authorising  the  issue 
of  county  warrants,  to  be  necessary 

to  the  validity  of  warrants  of  which  payment 
out  of  the  county  treasunr  ig  sought  by  man- 
damus, a  return  stating  that  no  such  order  ap- 
pears upon  the  records  of  the  board  is  insuffi- 
cient. It  is  not  incompatible  with  the  fact  that 
such  an  order  was  duly  made  and  entered  upon 
the  records,  nor  tantamount  to  an  allegation 
that  no  such  order  was  ever  passed  and  entered. 

7.  An  order  of  a  board  of  county  couft- 
missioners  requiring  that  coun^  wax^ 
rants  previously  issued  shall  be  pr»> 
seated  Ibr  re-ezamination  by  the  board, 
and  providing  that  all  such  scrip  not  presented 
by  a  stated  day  shall  be  of  no  effect,  or  **repudl- 

'  ated,"  is,  though  published  according  to  the 
terms  of  the  order,  no  defense  to  the  payment  of 
warrants  not  presented. 

8.  The  statement  of  a  return  to  an  alter- 
native writ  of  mandamus  should  be  positive,  and 
not  on  information  and  belief. 

0.  The  delay  «if  the  relator  in  institut- 
ing proceedings  by  mandamus  should  be 
taken  advantage  of  by  proper  pleading  in  the 
trial  court,  it  cannot  be  urged  primarily  in  the 
appellate  court. 

(January  Term,  1802.) 

APPEAL  b}r  defendant  from  a  judgment  of 
the  Circuit  Court  for  Brevard  Coanty  in 
favor  of  plaintiff  in  an  action  brought  to  compel 


by  statutes  .'either  of  their  own  or  of  sister  states, 
a  treasurer  cannot  be  compelled  to  pay  money  if 
there  is  another  adequate  and  specific  remedy. 

It  has  usually  t)een  held  that  If  a  suit  would  lie 
against  the  municipality  on  the  warrant,  or  on 
the  claim  represented  by  the  warrant,  the  treas- 
urer would  not  bo  compelled  by  mandamus  to 
pay  it. 

Thu9  a  mandamus  wUl  not  be  granted  to  compel 
the  town  treasurer  to  pay  the  amount  of  an  order 
drawn  upon  him  by  the  selectmen  in  payment  of  a 
debt  due  for  work  done  in  altering  a  highway.  If 
the  debt  for  building  the  road  is  justly  due  from 
the  town  the  creditor  has  a  plain,  adequate,  and 
complete  remedy  at  law  by  the  ordinary  process  to 
entoroe  and  collect  his  claim.  Lexington  v.  Mul- 
liken,  7  Gray,  280. 

A  claim  for  salary  by  an  officer  of  the  municipal- 
ity may  be  enforced  by  suit  like  any  other  debt, 
and  payment  of  it  cannot  be  compelled  by  man- 
damus.   People  V.  Thompson,  25  Barb.  73. 

The  practice  of  the  federal  courts  is  to  require  a 
judgment  on  the  warrants  as  a  foundation  for  a 
writ  of  mandamus.  Jerome  v.  Rio  Grande  County 
Oomrs.  18  Fed.  Rep.  873. 

Where  a  city  charter  provided  that  the  clerk  of 
the  police  court  might  pay  persons  entitled  to  costs 
in  a  criminal  prosecution  such  costs  as  have  of 
right  accrued  to  them,  the  statute  was  held  to  be 
permissive  and  it  was  held  that  the  city  was  liable 
for  such  fees  and  not  the  clerk,  and  that  a  man- 
damus would  not  issue  to  compel  him  to  pay  them. 
Col  ley  v.  Webster,  60  Conn.  861. 

The  tendency  of  the  English  courts  has  been  to 
hold  claimants  to  their  remedy  of  attachment  or 
indictment  where  the  treasurer  has  refused  to  per- 
form his  legal  duty  of  paying  an  order  for  money. 
Rex  V.  Surrey,  1  Chitty,  660;  Rex  v.  Bristow,  6  T. 
R.  168. 
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In  some  American  courts  the  remedy  of  suit  on 
the  official  bond  of  the  treasurer  has  been  held  to 
be  adequate,  and  it  has  been  held  that  for  that  rea> 
son  mandamus  will  not  lie  to  compel  the  treasurer 
to  pay  county  warrants  out  of  funds  in  his  hands 
for  that  purpose.    State  v.  Bridgman,  8  Kan.  458. 

In  Alabama  it  has  been  Intimated  that  where  a 
warrant  though  drawn  by  the  proper  officers  is 
payable  out  of  the  general  funds  of  the  county 
a  mandamus  will  not  lie  to  compel  its  payment; 
but  the  party  will  be  left  to  his  remedy  on  the  of- 
ficial bond  of  the  officer  or  to  his  action  on  the 
case.   Sessions  v.  Boykin,  78  Ala.  888. 

There  has  been  a  tendency,  howe^^er,  in  America, 
to  hold  that  a  personal  remedy  against  the  officer 
is  not  sufficient  to  defeat  mandamus. 

A  right  of  action  against  the  officer  who  ought 
to  perform  the  duty  can  never  be  an  answer  to  a 
motion  for  a  mandamus  to  compel  its  perform- 
ance.   People  V.  Mead,  24  N.  T.  114. 

The  fact  tbat  an  execution  may  be  Issued  against 
the  individual  property  of  school  trustees  will  not 
prevent  the  issuance  of  a  mandamus  to  compel 
them  to  pay  from  the  school  funds  in  their  pos- 
session a  judgment  which  has  been  recovered 
against  the  district  for  teachers^  salary.  People  v. 
Abbott,  46  Hun,  298. 

In  New  York  it  was  held  that  the  claim  that  re- 
lator has  a  right  of  action  against  the  town  will 
not  defeat  an  application  for  a  writ  of  mandamaa 
to  compel  payment  of  money  which  has  been 
raised  under  a  special  statutory  proceeding  for  the 
payment  of  interest  on  town  bonds  and  placed  at 
the  disposal  of  commissioners  appointed  to  pay  it 
over  to  the  bondholders. 

The  creditor  cannot  be  compelled  to  undertake  a 
suit  against  the  town  by  the  perversity  of  public 
officers.    People  v.  Mead,  24  N.  T.  114. 

But  the  decision  in  the  principal  case  appears  to 
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defendant  as  Treasurer  of  Brevard  C?ounty  to 
pay  certain  coanty  warrants.    Aflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Minor  S.  Jones  for  appellant. 

Mr.  ThonuM  E.  Wilson  appellee  in  pro- 
pria periona. 


\  Ck.  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  awarding 
a  peremptory  writ  of  mandamus  requiring  the 
appellant,  the  County  Treasurer  of  Brevard 
-County,  to  pay  certain  county  scrip  or  war- 
rants. 

The  warrants  consist  of  two  pie<!es,  each  of 
the  denomination  of  $10,  dated  October  26, 
1876,  and  purporting  to  have  been  issued  in 
the  office  of  the  clerk  of  Brevard  County,  at 
Lake  View,  by  John  M.  Lee,  clerk  of  the 
•circuit  court  of  that  county,  and  eat  officio 
auditor,  and  sealed  with  the  official  seal  of 
«uch  clerk,  and  in  favor  of  one  William  Shiver 
or  order,  and  "chargeable  under  head  of 
County  Expenditures."  and  indorsed  by 
Shiver;  and  of  seven  otoer  pieces,  six  of  which 
■are  for  $20,  and  one  for  ftlO,  drawn  in  favor 
of  the  relator,  and  dated  May  2,  1876,  at  Lake 
Yiew,  in  the  above  county,  signed  by  John 
>1.  Lee,  clerk  of  such  court,  and  sealed  as 
above  indicated,  and  payable  ''out  of  any 
moneys  in  the  treasury  appropriated  for  county 
purposes."  They  are  all  drawn  on  the  County 
Treasurer,  and  numbered  as  indicated  in  the 
alternative  writ.  The  alternative  writ  alleges 
that  these  warrants  were  regularly  issued  for 
yalue  received,  and  that  the  defendant  has  in 


his  hands  as  such  County  Treasurer  the  neces- 
sary funds  to  pay  them,  and  that  they  have 
been  presented  to  him,  as  such  treasurer,  for 
payment,  but  have  never  been  paid,  and  that 
defendant  is  such  treasurer. 

By  the  Constitution  of  1868,  as  by  the  present 
revision  thereof,  the  clerk  of  the  circuit  court 
was  made  clerk  of  the  boards  of  county  com- 
missioners and  ex  officio  auditor  of  the  county. 
Section  19,  art.  6,  Const.  1868,  and  sec.  15, 
art  5,  Const.  1885.  The  Act  of  June  6,  1870, 
§  81  (p.  179,  McClellan's  Di:<est),  provides 
that  the  clerks  of  the  different  counties  shall 
audit  all  accounts  against  their  respective 
counties  in  the  same  manner  as  prescribed  for 
the  comptroller  to  audit  accounts  against  the 
State,  and  that  the^  shall  require  tbe  same 
evidence  of  the  legality  of  claims  against  coun- 
ties as  is  required  to  establish  claims  ajsrainst 
the  State;  and  he  shall  keep  on  file  in  his 
office  vouchers  for  all  claims  audited  by  him. 
By  the  Act  of  February  16,  1872  (p.  316, 
McClellan's  Digest),  the  county  commissioners 
were  given  power  to  approve  all  accounts 
against  the  counties  before  the  same  should  be 
audited  by  the  clerk.  Tbe  Legislature  of  1877, 
^g  12,  18  (pp.  817,  318,  McClellan's  Digest), 
being  subsequent  to  the  issue  of  these  warrants, 
need  not  be  considered. 

The  alternative  writ  was  demurred  to  on 
four  grounds,  one  of  which  was,  that  the 
relator  had  filed  no  cause  of  action;  which 
ground  was  sustained  and  the  others  overruled; 
and  the  relator  filing  the  cause  of  action,  the 
defendant  answered  as  required. 

The  writ  states,  in  our  judgment,  a  prima 


be  the  flnt  to  announce  the  sensible  rule  that  a 
suit  asaioBt  tbe  county,  with  the  consequent  delay 
and  expense,  is  insuflBcient  in  case  uf  a  claimant 
who  has  an  immediate  liffht  to  money  actually  in 
tbe  treasury  of  which  he  is  deprived  simply  be- 
<»u8e  of  the  officer's  refusal  to  do  his  duty. 

RvHt  where  aiidit  U  condvsive. 

In  some  states  the  board  of  supervisors  of  a 
oounty  has  been  clothed  by  statute  with  tbe  power 
of  examining  and  allowing  accounts  charireable  to 
the  county,  and  that  method  of  collectinfir  an  ao- 
•count  has  been  made  exclusive.  Martin  v.  Greene 
Ck)unty  Suprs.  80  N.  T.  647;  Brady  v.  New  York 
Caty  &  County  Suprs.  10  N.  T.  260. 

In  Mississippi  the  boards  of  oounty  conunlssion- 
•ers  are  the  tribunals  in  which  claims  against  the 
•county  are  passed  upon,  and  no  suit  lies  aipalnet 
the  county.  Carroll  v.  Tlshamlngo  County  Bd.  of 
Police,  SS  Miss.  38. 

Where  the  claim  is  for  a  certain  and  ascertained 
amount  tbe  auditing  and  allowance  of  it  by  the 
town  council  is  equivalent  to  a  judgment  at  law. 
KeUy  V.  Wlmberly,  61  Miss.  660. 

In  such  states  mandamus  is  the  appropriate  rem- 
edy to  compel  tbe  county  treasurer  to  pay  when 
he  refuses  to  pay  a  demand  wblcb  the  board  of  su- 
pervisors have  legally  audited  and  allowed  or  di- 
rected to  be  paid.  People  v.  Edmonds,  19  Barb. 
468. 

Tbe  treasurer  has  no  power  to  suspend  or  refuse 
payment  of  warrants  properly  drawn  on  him  by 
tbe  clerk  in  obedience  to  the  orders  of  the  board 
•of  supervisors,  unless  it  is  expressly  given  him  by 
statute.    Hendricks  v.  Johnson,  45  Miss.  644. 

Under  statutes  which  make  every  claim  which  is 
a  county  charge  tbe  subject  of  tbe  jurisdiction  of 
tbe  board  of  supervisors  and  render  that  mode  of 
•enforcing  it  exclusive,  mandamus  will  issue  to 

14  L.  R.  A. 


compel  the  payment.   People  v.  flaws,  21  How. 
Pr.178. 

Statutory  Changes  permittino  enforeement  of  minis- 
terial duty.  * 

Many  of  the  states  have  enacted  statutes  which 
have  changed  the  common-law  rules  in  regard  to 
mandamus  to  a  greater  or  less  extent  so  that  in 
those  states  the  question  has  resolved  itself  into 
little  more  than  a  mere  inquiry  as  to  whether  or 
not  tbe  officer  against  whom  the  issuance  of  a 
writ  is  desired  has  a  plain  legal  duty  to  perform 
which  he  may  conveniently  be  compelled  to  do  by 
mandamus.  As  illustrating  those  changes  the 
Revised  Statutes  of  Illinois,  chap.  87,  S  9,  provide 
that  the  writ  shall  not  be  denied  because  the  peti- 
tioner may  have  another  specific  legal  remedy 
where  such  writ  will  afford  a  proper  and  sufficient 
remedy. 

Tbe  Indiana  statute  authorizes  the  issuance  of 
writs  of  mandamus  to  any  ^^person  to  compel  the 
performance  of  a  duty  resulting  from  any  office, 
trust,  or  station."    Ex  parte  Loy,  69  Ind.  286. 

In  states  where  such  statutory  changes  have  oc- 
curred, and  in  some  others  where  the  decisions  of 
those  states  have  been  followed,  tbe  question  of 
ministerial  duty  appears  to  be  made  the  prominent 
one,  and  the  writ  is  issued  or  withheld  as  such  duty 
is  made  clearly  to  appear  or  otherwise. 

As  all  duties  of  a  statutory  disbursing  officer  are 
generally  if  not  universally  specifically  defined  by 
statute,  so  that  there  can  be  no  just  ground  for 
controversy  as  to  when  he  will  be  bound  to  honor 
orders  and  when  he  will  not,  mandamus  will  gen- 
erally issue  to  compel  him  to  pay  an  order  legally 
drawn  on  funds  In  his  hands  subject  to  the  pay- 
ment of  such  order.  People  v.  Johnson,  100  111. 
643«  89  Am.  Rep.  68. 

The  court  may  issue  a  writ  of  mandamus  to  com  . 
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facie  case  of  pecuniary  liability  od  the  part  of 
tbe  couDty;  or,  iD  other  Tvords,  sets  up  a  suffi- 
ciently valid  claim  against  the  county  to  call 
for  a  defense.  Under  the  above  constitutional 
provision  and  the  legislation  of  1870,  it  is 
clearly  an  official  duly  of  tbe  clerk  of  the 
circuit  court  to  audit  all  claims  against  tbe 
county,  and  these  warrants  issued  by  him 
under  bis  band  and  official  seal  are  tbe  usual 
and  proper  evidence  then  given  a  creditor  of 
tbe  auditing  of  bis  claims  against  tbe  county, 
tbe  vouchers  for  which  are  presumed  to  have 
been  duly  required  by  tbe  clerk  or  auditor, 
and  to  have  been  filed  by  him  in  bis  office. 
County  and  city  orders  issued  by  tbe  proper 
officers  are  prima  facie  binding  and  legal:  such 
officers  are  presumed  to  have  done  their  duty, 
and  tbe  orders  constitute  a  prima  facie  cause 
of  action,  tbe  impeachment  of  which  must 
come  from  tbe  defendant.  Dillon,  Mun.  Corp. 
I  (iO^;  Floyd  County  Camrs,  v.  Day,  19  Ind. 
450;  Leatenworth  County  Comrs.  v.  Keller,  6 
Kan.  510;  Clark  v.  Dee  Moines,  19  Iowa,  199, 
211;  Cheeney  v.  Brookfidd,  60  Mo.  58;  Con- 
nereville  v.  ConnerwilU  Hydraulic  Co.  86  Ind. 
184.  It  is,  in  tbe  absence  of  any  showing  to 
tbe  contrary,  to  be  presumed  that  the  accounts 
upon  which  tbe  warrants  were  issued  were 
approved  by  tbe  county  commisdoners  under 
tbe  Act  of  1872  before  tbe  clerk  audited  them 


and  issued  tbe  warrants  sued  on.  It  was  not 
necessary  to  specify  tbe  consideration  of  tbe 
warrant  in  tbe  writ.  Floyd  County  Oomn,  v. 
Day,  supra.  An  alternative  writ  ia  not  de- 
murrable, if  it  states  a  prima  facie  case.  State 
V.  Jacksonville,  22  Fla.  21.  This  writ  abow» 
that  the  script  was  issued  by  tbe  proper  officer^ 
and  for  value  received,  and  that  tbe  treasurer 
has  funds  to  pay  it;  and  tbe  judgment  must 
be  affirmed  unless  we  find  either  that  tbe  relator 
has  another  specific  and  adequate  remedy,  or 
that  tbe  matters  set  up  in  tbe  return  are  suffi- 
cient to  bar  a  recovery  in  ibis  proceeding. 
To  these  questions,  in  tbe  order  stated,  we 
shall  address  ourselves. 

In  Com.  V.  Johnson,  2  Binn.  275,  the  decis- 
ion was  that  mandamus  lav  to  compel  road 
supervisors  to  pay  orders  drawn  on  theoQ  in 
favor  of  surveyors  by  justices  of  the  peace, 
under  tbe  provisions  of  a  statute.  "It  is  said , '" 
observes  the  opinion,  "that  tbe  supervisors 
may  be  indicted  for  neglect  of  duty.  But  if 
they  were  indicted  and  convicted  tbe  orders 
might  still  be  unpaid.  It  is  said  also  that  if 
they  withhold  payment  without  just  cause  they 
are  liable  to  an  action.  Granting  that  they 
are,  it  must  be  brought  against  them  in  their 
private  capacity,  and  there  is  no  form  of  action 
against  them,  which,  being  carried  to  jadg- 
meni,  will  authorize  an  execution  to  be  levi^ 


pel  a  treasurer  to  perform  his  plain  ministerial 
duty  and  pay  a  properly  drawn  oounty  warrant, 
altbouirb  there  are  other  methods  of  procedure 
which  could  be  taken  for  the  collection  of  the  de- 
mand.   State  V*  Callaway  County,  45  Mo.  2S8. 

In  Johnson  v.  Campbell,  89  Tex.  88,  the  court  is- 
sued a  mandate  to  compel  the  county  treasurer  to 
pay  a  voucher  proved  in  the  way  provided  by  law 
on  the  firround  that  it  was  a  mere  ministerial  duty 
the  performance  of  which  could  be  compeUed  by 
mandamus. 

In  Conneraville  v.  ConnersviUe  Hydraulic  Co.,  86 
Ind.  184,  where  the  objection  was  taken  to  the 
maintenance  of  a  suit  on  a  city  warrant  that  the 
remedy  should  be  by  mandamus,  the  court  appar- 
ently admitted  that  mandamus  would  lie,  but  it 
held  that  resort  need  not  be  had  to  the  extraor- 
dinary remedy,  but  that  a  suit  would  lie. 

The  remedy  of  mandamus  aitalnst  the  treasurer 
rests  upon  the  idea  that  he  has  control  of  the 
money  and  is  ohar^red  with  the  ministerial  duty  of 
paying  it  out  as  directed  by  law.  People  v.  Foggr, 
ncal.866. 

Mandamus,  and  not  assumpsit.  Is  the  proper  rem- 
edy to  compel  pasrment  of  a  valid  order  Riven  by 
the  hiflrbway  commissioners  on  the  township  treas- 
urer.   Just  V.  Wise  Twp.  42  Mich.  573. 

Cases  in  which  tfie  writ  may  issue. 

It  is  not  alwajTS  easy  to  determine  the  grrounds 
upon  which  a  writ  has  been  allowed.  The  weight 
of  authority  favors  the  rule  that  if  a  suit  will  not 
lie  against  the  municipality  the  mandamus  may 
be  awarded.  Thus  where  the  orders  are  drawn  on 
a  special  fund  the  oounty  cannot  be  sued  in  an  or- 
dinary action  and  so  that  remedy  is  unavailable. 
State  V.  Bollinger  County  Ct.  48  Mo.  476. 

In  Apgar  v.  School  Dlst.  No.  4  of  Chester  Twp. 
84  N.  J.  L.  810,  the  court  says  that  none  of  the  cases 
in  which  courts  have  refused  to  issue  the  writ 
present  the  case  of  money  raised  by  taxation  for  a 
specific  class  of  creditors,  and  in  the  hands  of  tbe 
officer  charged  with  its  payment,  where  tbe  only 
step  remaining  to  satisfy  the  creditor  is  the  pay- 
ment of  money  to  him  out  of  such  fund. 
14L.il  A. 


Where  a  special  fund  is  provided  for  by  statute* 
for  the  improvement  of  streets  the  treaaorer  In 
whose  hands  the  fund  is  may  be  compelled  hy 
mandamus  to  pay  warrants  drawn  upon  the  fund- 
by  the  proper  officers.  Portland  Stone- Ware  Co^ 
V.  Taylor,  17  R.  I.  — . 

Where  a  statute  authorized  the  supervlson  of 
the  county  to  raise  by  a  tax  and  pay  to  the  Judges 
of  the  court  an  additional  compensation  when  tbe- 
supervisors  have  fixed  the  amount  and  allowed  an 
account  .presented  by  a  Justice  for  the  compensa- 
tion due  him  and  directed  the  treasurer  to  pay  tbe* 
amount  thereof,  it  is  his  duty  to  pay,  and  be  may 
be  compelled  to  do  so  by  mandamus.  In  such  caae- 
the  claim  does  not  create  a  debt  against  the  county 
which  can  be  recovered  in  an  ordinary  action^ 
People  V.  Edmonds,  15  Barb.  6S9. 

Where  the  Legislature  directs  the  levying  of  a 
tax  to  pay  a  claim  which  the  courts  have  adjudged 
to  be  uncollectible,  and  the  municipality  baa  levied 
the  tax  and  received  the  money  into  its  txesmasy^ 
the  comptroller  may  be  compelled  to  apply  che- 
fund  in  satisfaction  of  the  claim  since  an  action 
against  the  city  would  prove  unavailing.  Feople 
V.  Haws,  86  Barb.  68. 

Where  the  law  imposes  the  duty  of  taxing  the- 
fees  of  court  offlcen  on  the  court  and  grives  no  ac- 
tion against  the  county  for  them,  nor  any  action  on 
the  treasurer^  bond,  if  the  treasurer  refuaee  to> 
pay  an  order  of  the  court  he  may  be  compeUed  to- 
do  so  by  mandamus.     Baker  v.  Johnson,  41  Me.  15. 

There  is  also  a  class  of  cases  in  which  a  duty  has 
been  imposed  by  statute  upon  the  officer  In 
which  the  writ  has  been  issued  partly  because  the- 
statute  intended  that  remedy  to  be  exclusive  and 
partly  on  the  ground  of  ministerial  duty. 

Where  a  particular  method  of  raising  money  for^ 
a  local  public  purpose  is  prescribed  by  statute,  tbe 
party  entitled  to  receive  it  has  a  right  to  the  full 
and  perfect  execution  of  the  power  conferred 
which  may  be  enforced  by  mandamus.  People  v» 
Mead,  24  N.  Y.  114. 

Where  the  statute  requires  the  county  treasurer 
holding  money  collected  upon  a  tax  levied  to  pay 
a  Judgment  against  tbe  county  to  pay  it  over  to  the* 
creditor  on  demand,  if  he  refuses  to  perform  hia. 
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on  the  treasury  of  the  Northern  Liberties. 
Now  it  was  to  this  treasury  that  the  surveyors 
had  a  right  to  look,  when  they  acted  under 
their  commission  from  the  governor."  In 
Baker  v.  Johnton,  41  Me.  16,  mandamus  was 

San  ted  to  compel  a  county  treasurer  to  pay 
e  account  of  a  sheriff  for  his  services  and 
those  of  his  subordinates  in  attending  court. 
His  bills  were  audited  and  allowed  by  the  pre- 
siding Judge.  Some  objection  was  made  that 
the  judge  did  not  in  terms  order  the  bills  to  be 
paicf,  yet  it  was  conceded  that  they  were  al- 
lowed in  the  same  manner  as  had  ever  been 
the  practice  in  the  county.  In  Potts  v.  State^ 
75  Ind.  886,  a  supervisor  of  highways  had  al- 
lowed a  laborer  for  work  done  and  given  him 
an  order  on  the  trustee  of  the  township  for  its 
payment,  but  the  trustee,  on  demand  of  pay- 
ment, refused  to  pay  the  order  out  of  the 
moneys  in  his  hand  applicable  to  its  payment, 
and  a  peremptory  mandamus  was  granted  on 
relation  of  the  stSipervisor.  In  State  v.  Gandy, 
VZ  Neb.  282,  the  writ,  after  describing  the 
warrants  and  their  assignment  to  the  relator, 
stated  in  substance  that  the  warrants  were  le- 
gally issued  by  the  board  of  county  commission- 
ers, duly  presented  to,  and  audited  and  allowed 
by,  the  board  when  in  session,  and  that  they 
had  been  presented  for  payment  and  payment 
refused,  and  that  there  were,  at  the  institution 


of  the  proceeding,  sufflcient  funds  in  the  treas- 
ury to  pay  the  same  after  paying  all  prior  war- 
rants on  that  fund.  These  facts  being  con- 
ceded by  the  failure  of  the  defendant  to  an- 
swer, a  peremptory  writ  was  awarded.  See 
^^so  Johnson  v.  Campbell^  89  Tex.  88;  Hendricks- 
V.  Johnson,  45  Miss.  644;  Clayton  v.  Mc  Wil- 
liams, 49  Miss.  811;  State  v.  Callaway  County,. 
48  Mo.  228;  Peot^  y.  Edmonds,  15  Barb.  529, 
19  Barb.  468;  PeopU  v.  Havss,  86  Barb.  59. 

In  PeopU  y.  WendeU,  71  N.  Y.  171,  there 
was  an  application,  primarily,  for  a  peremp- 
tory mandamus  requiring  a  county  treasurer  to> 
pay  a  claim  of  the  relator,  which  had  been 
audited  by  the  board  of  supervisors  of   the- 
county.    The  papers  used  in  opposing  the  mo- 
tion showed  quite  clearly  that  a  fraud  had 
been  perpetrated  upon  the  board  of  supMirviBors. 
in  reference  to  a  considerable  portion  of  the 
claim,  and  it  was  also  apparent  that  another 
portion  of  it  was  allowed  without  any  author- 
ity or  sanction  of  law.    The  order  denying  the 
application  was  affirmed.    Recognizing  it  as  a 
settled  principle  that  a  remedy  by  peremptory 
mandamus  cannot  be  inyoked  unless  there  is  a. 
clear  and  unquestioned  legal  right,  {People  v. 
Qreene  County  Suprs.  64  N.  Y.  600,)  it  is  yet 
observed  by  the  court,  subject,  however,  to 
the  fact  that  in  this  case  an  alternative  writ 
did  not  seem  to  be  desired,  that  it  is  the  duty 


duty  he  may  be  oompelled  to  do  so  by  mandamus. 
Brown  v.  Croflro,  88  Iowa,  486. 

Where  the  oharter  of  a  ci^  makes  it  the  duty  of 
the  treasurer  to  pay  the  Interest  of  certain  bonds 
when  it  falls  due  out  of  a  fund  provided  for  that 
purpose  such  payment  is  a  duty  specially  enjoined 
by  law  upon  the  officer  and  may  be  enforced  by 
mandamus.    Meyer  v.  Porter,  66  CaL  67. 

Where  a  statute  provided  for  theraislnfr  of  a  tax 
to  pay  interest  on  bonds  and  directed  that  the 
money  should  be  received  and  paid  to  the  bond- 
holders by  commissloneTs  appointed  for  that  pur- 
pose, the  commissioners  may  be  compelled  by 
mandamus  to  pay  over  the  money  after  it  has  been 
raised  by  levy  of  the  tax.  People  v.  Mead,  Zi  N.  Y. 
114. 

Where  a  statute  makes  it  the  duty  of  the  county 
treasurer  to  pay  certain  claims  out  of  the  line  and 
forfeiture  fund,  whenever  it  becomes  suffldently 
large,  he  may  be  compelled  by  mandamus  to  per- 
form such  duty.  An  action  against  him  personally 
or  on  his  official  bond,  while  they  might  afford  pe- 
cuniary compensation,  would  not  compel  the  per- 
formance of  such  duty.  Sessions  v.  Boykin,  78 
Ala.  828. 

Where  a  ditch  commissioner  has  collected  assess- 
ments for  the  construction  of  the  ditch  he  may  be 
compeUed  by  mandamus  to  distribute  to  a  con- 
tractor the  amount  due  him  for  construction,  since 
that  is  a  duty  imposed  upon  him  by  the  law  which 
provided  for  the  construction  of  the  ditch.  Inger- 
man  v.  State,  128  Ind.  225. 

Where  a  special  fund  is  provided  for  the  pay- 
ment of  a  certain  class  of  clcdmsand  a  claim  is  duly 
audited  and  allowed  by  the  proper  tribunal 
and  an  order  drawn  upon  the  treasurer  for  its 
payment,  the  duty  of  the  treasurer,  unJess  he 
can  show  (some  error  or  fraud  on  account  of 
which  the  court  would  withhold  its  order,  is  a 
ministerial  duty  to  pay  to  the  extent  of  the  fund; 
to  hold  otherwise  would  enable  the  treasurer  of  his 
own  motion  to  put  the  creditor  to  the  delay  and 
the  district  to  the  expense  of  a  suit,  and  that,  too, 
against  its  wiU  and  order.  Portland  Stone- Ware 
Co.  V.  Taylor,  17  H.  I.  — . 

Where  the  statute  authorizes  Justices  of  the  peace 
14  L.  R.  A. 


to  draw  orders  on  the  supervisors  of  roads  to  pay 
for  work  done  on  the  highways  the  court  held  that 
mandamus  is  proper  to  compel  the  payment  of  or- 
ders, since  there  was  no  other  way  in  which  the- 
money  might  be  collected.  An  Indictment  of  su- 
pervisors for  neglect  of  duty  would  be  ineffectual 
and  no  action  could  be  brought  which  would  au- 
thorize the  levying  of  an  execution  on  the  town-^ 
ship  treasury.    Com.  v.  Johnson,  2  Binn.  276. 

But  in  Kansas  it  has  been  held  that  although  the 
law  directs  the  county  commisBioners  to  nUse- 
money  by  taxation  to  pay  county  bonds  and  the- 
treasurer  to  pay  it  over  to  the  bond-holders,  man-^ 
damns  will  not  lie  to  compel  the  treasurer  to  pay 
over  the  money,  since  a  suit  on  his  official  bond  will 
afford  an  adequate  remedy,  and  afford  an  oppor- 
tunity to  test  the  validity  of  the  bonds.  State  v.. 
McCrillus,  4  Kan.  860. 

If  a  judgment  has  been  recovered  on  the  claim 
there  would  seem  to  be  no  doubt  in  regard  to  the 
right  to  the  writ,  for  although  mandamus  will  lie- 
against  a  city  to  compel  payment  of  a  Judgment 
against  it  (Chicago  v.  Sansum,  87  111.  182;  Olney  v« 
Harvey,  M  111.  454, 98  Am.  Dec.  680),  yet  if  the  money 
is  actually  in  the  treasury  the  simplest  proceeding 
would  seem  to  be  to  compel  the  treasurer  to  pay 
it  over. 

A  school  trustee  may  be  compelled  to  apply  funda 
of  the  district  in  his  hands  to  the  payment  of  a 
Judgment  recovered  against  the  district  for  serv- 
ices as  teacher.    State  V.  Ck)oprider,  06  Ind.  279. 

Mandamus  will  issue  to  compel  payment  from 
the  treasury  of  interest  on  a  Judgment.  Jerome- 
V.  Rio  Grande  County  Comrs.  1ft  Fed.  Rep.  878. 

Mandamus  will  issue  to  compel  payment  of  an 
order  drawn  for  satisfaction  of  a  Judgment  against 
a  city.    Bank  of  California  v.  Shaber,  55  Cal.  322. 

In  the  following  cases  the  writ  has  been  held  to 
be  proper: 

Mandamus  may  issue  to  compel  a  school  assessor 
to  pay  a  school  order.  Martin  v.  Tripp,  51  Mich.. 
184. 

Mandamus  may  issue  to  compel  payment  of 
county  warrants  legally  issued  and  for  which  there 
are  funds  in  the  treasurer's  hands.  State  v.  Gau- 
dy, 12  Neb.  282. 
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•of  the  court  in  such  cases  to  see  that  the  rights 
of  tbe  relator  are  fully  protected,  and  it  is  au- 
4horized  to  direct  the  issue  of  an-altemative 
^rit  in  cases  where  the  facts  relied  upon  by 
the  relator  are  in  dispute,  or  where  the  parties 
wish  to  review  the  case  on  appeal,  or  upon  the 
-suggestion  of  either  party. 

Tne  above  authorities  hold  that  where  the 
claim  of  the  relator  is  one  of  a  character  whose 
payment  the  law  imposes  on  the  county  or 
municipality,  and  it  has  been  audited,  and  or- 
•dered  to  be  paid  by  officers  having  the  author- 
ity to  audit  it  and  order  its  payment,  a  county 
treasurer,  or  other  paying  officer,  should  not 
refuse  to  pay,  if  he  has  the  money  to  pay  it 
with,  unless  the  claim  is  for  some  reason  fraud- 
ulent. The  duly  to  pay.  where  the  paying  of- 
ficer has  the  fun^to  pay  with,  and  the  officers 
auditing  and  ordering  payment  have  acted 
within  the  scope  of  their  powers  and  there  is 
no  fraud  attached  to  the  claim,  is  merely  min- 
isterial, and  mandamus  will  jie  to  compel  its 
payment.  It  is  true  the  right  to  this  remedy 
was  doubted,  though  not  decided,  in  People  v. 
Lawrence,  6  Hill,244,  but  such  right  is  affirmed 
in  the  later  New  York  cases.  If  the  claim  is 
not  one  of  a  character  payable  bv  the  county 
-or  municipality,  or  if  the  board  auditing  it 
-and  ordering  its  payment  had  no  authority  to 


do  so,  or  if  there  is  fraud,  (or,  it  may  be  mis- 
take. Shirk  V.  Puhski  County,  4  Dill.  209), 
neither  of  which  conditions  is  pretended  to  ex- 
ist here,  the  paying  officer  should  refuse  to  pay 
it.  It  is  true  that  in  some  cases  tbe  right  to 
the  writ  is  put  on  the  ground  that  an  ordinary 
action  at  law  will  not  lie  against  the  county  or 
municipality  on  the  claim.  We  fail  to  see 
that  such  an  action  against  the  county  is  a  suf- 
ficent  remedv.  If  the  claim  is  lawful  and  has 
been  auditecf  and  ordered  paid  by  the  proper 
authority,  and  the  officer  whose  function  it  is 
to  pay  has  been  furnished  with  and  has  the 
public  money  for  its  payment,  there  is  a  pal- 
pable insufficiency  in  a  remedy  which  would 
give  him  a  personal  judgment  against  the 
county  or  municipality,  to  be  followed  it  may 
be  by  a  mandamus  to  compel  the  levy  of  a  tax 
to  pay  the  same  in  case  the  money  in  the  treas- 
ury should  have  been  used,  or  there  was  not 
enoug[h  to  pay  the  accrued  interest,  and  all  this 
too,  simply  because  an  officer  whose  duty  it  is 
to  pay  lawful  claims  sees  fit  to  refuse  to  do  his 
duty.  The  holder  of  such  a  claim  has  an  im- 
mediate right  to  the  money  provided  and  held 
for  his  payment,  and  a  remedy  which  imposes 
any  of  the  delay  indicated  and  its  attendant  ex- 
pense, is  entirely  inadequate.  A  remedy  which 
will  avoid  mandamus  must  be  both  specific  and 


A  township  trustee  cannot  refuse  to  pay  an  or-  ■ 
der  drawn  on  him  by  a  supervisor  of  hlcrfaways  to 
pay  for  work  done  thereon  where  he  has  money  In 
his  hands  applicable  to  its  payment.    Potts  v.  State, 
76  Tnd.  386. 

Mandamus  is  the  proper  remedy  to  compel  the 
treasurer  to  pay  warrants  surrendered  for  redemp- 
tion as  provided  by  law.     Day  v.  Callow^  89  Gal. 

503. 
Where  the  law  provides  that  court  offtoers  may 

present  certificates  of  the  clerk  to  the  county  treas- 
urer, and  receive  pay  for  their  services  in  case  of 
the  refusal  of  the  treasurer  to  recoflrnize  and  pay 
the  amount  called  for  by  a  certificate,  he  may  be 
compelled  to  do  so  by  mandamus.  Huff  v.  Knapp, 
is  N.  Y.  66. 

Where  the  treasurer  has  funds  suflBcient  to  pay 
warrants  that  have  been  duly  drawn  on  him  by 
the  proper  officers,  which  are  applicable  to  the 
payment  thereof,  and  such  warrants  were  le^al 
<!la1m8  against  the  county,  mandamus  will  issue  to 
-compel  him  to  pay  them.    Bush  v.  Geisy,  16  Or.  866. 

Where  the  common  council  had  the  riff  ht  to  ap- 
propriate a  certain  amount  of  the  taxes  to  the  erec- 
tion of  new  Boboolhouses  in  the  municlpality,until 
that  amount  was  expended,  the  treasurer  could  not 
<question  its  riirht  to  draw  upon  the  funds  in  his 
hands.  Pierce,  B.  &  P.  Mfg.  Ck).  v.  Bleckwenn,  16 
N.  y.  Supp.  768. 

Where  the  treasurer  of  a  school  district  having 
funds  in  his  hands  for  that  purpose  refuses  to  pay 
an  order  issued  in  full  compliance  with  the  provis- 
ions of  the  law  to  contractors  in  satisfaction  of 
<s)aims  for  the  erection  of  a  schoolhouse,  manda- 
mus will  He  to  compel  him  to  do  so.  Maher  v.  Al- 
len (Neb.)  July  1, 1891. 

Defenses;  irregular  or  insufficient  audit  or  warrant. 

To  warrant  the  Issuance  of  mandamus  the  claim 
must  have  been  audited  in  the  manner  prescribed 
by  law.  People  v.  Board  of  Apportionment,  68  N. 
Y.234. 

Payment  of  warrants  for  school  money  cannot 
be  compelled  unless  they  are  drawn  in  the  manner 
required  by  law.    State  v.  Bloom,  19  Neb.  668. 

Mandamus  will  not  issue  to  compel  payment  of 
warrants  which  have  not  been  drawn  in  compU- 
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ance  with  the  requirements  of  Law.  People  v. 
Klokke,  98  lU.  134. 

Where  the  law  requires  a  claimant  to  procure  an 
order  from  the  board  of  supervisors  aUowIng  tbe 
claim  before  its  payment  by  the  treasurer,  manda- 
mus will  not  He  to  compel  the  treasurer  to  pay  in 
the  absence  of  such  order.  Honea  v.  Monroe 
County  SupiB.  88  Mias.  171. 

Where  payment  is  to  be  made  by  warrants  dxmwn 
by  other  officers  the  treasurer  cannot  be  compelled 
to  pay  without  a  warrant.  People  v.  Fogg,  11  Oal. 
368. 

A  treasurer  cannot  be  compelled  to  pay  precinct 
bonds  except  upon  warrants  issued  by  the  county 
commissioners.    State  v.  Thome,  0  Neb.  456. 

Where  the  judgment  of  the  auditing  board  is  the 
foundation  for  the  payment  of  the  claim,  and  the 
law  prescribes  the  manner  in  which  such  Judgment 
shall  be  reached  and  recorded,  payment  of  a  war- 
rant based  upon  a  Judgment  which  was  a  flagrant 
violation  of  the  statutory  provifdons  cannot  be 
compelled.  Honea  v.  Monroe  County  Supra.  68 
Miss.  171. 

A  treasurer  cannot  be  compelled  by  mandate  to 
pay  a  claim  where  any  duty  is  devolved  on  him 
except  the  mere  ministerial  act  of  making  the  pay- 
ment. The  validity  of  tbe  claim  and  the  amount 
due  must  have  been  definitely  ascertained  by  a 
competent  officer  or  tribunal  whose  decision  while 
unappealed  from  is  final  and  conclusive  before 
payment  can  be  enforced  by  mandate.  State  v. 
Snodgrass.  98  Ind.  650. 

Where  the  amount  to  be  paid  is  not  definitely 
ascertained. because  of  the  difference  in  value  he^ 
tween  the  current  funds  and  the  funds  in  which 
the  order  is  payable  the  mandamus  will  not  Issue. 
Clayton  v.  Mo  Williams,  49  Miss.  819. 

Payment  in  gold  coin  cannot  be  compelled  where 
the  only  funds  applicable  to  the  payment  of  tbe 
claim  consist  o  f  legal  tender  notes.  People  v.  Cook, 
39Cal.668. 

Mandamus  against  the  treasurer  is  not  the  proper 
remedy  In  the  first  instance  to  compel  payment  of 
a  school  teacher's  wages.  Wooldridge  v.  Gage,  88 
111.  157. 

Payment  of  a  claim  cannot  be  compelled  unless 
it  is  presented  in  the  form  required  by  law.    Hence, 
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4idequate.  Baker  t.  Johnmn,  supra;  Tapping, 
Mandamus,  18,  19;  High,  JBxtr.  Legal  Rem. 
§§  9,  15-17. 

The  contention  that  the  relator  has  another 
sufficient  legal  remedy  is  answered  by  the  au- 
thorities and  observations  set  out  above.  This 
case  is  of  course  clearly  distinguishable  from 
those  holding  that  a  mandamus  will  not  issue 
to  compel  the  levy  of  a  tax  to  pay  a  warrant 
or  order  of  this  character  without  putting  it  in 
judgment.  Slate  v.  Clay  County,  46  Mo.  231; 
State  V.  Bollinger  County  Cl.  Justices,  48  Mo. 
476;  State  v.  FaeiHe,  61  Mo.  155;  Coyw.  Lyons 
City  Council,  17  Iowa,  1;  Chase  v.  Morrison, 
40  Iowa,  620. 

We  are  not  called  upon  to  notice  the  dis- 
tinction made  between  cases  where  a  warrant 
is  payable  expressly^  out  of  a  particular  fund, 
ana  those  where  it  is  not. 

The  return  "charges"  that  the  scrip  is 
spurious,  illegal  and  void,  and.  was  issued,  and 
is  held  by  relator  without  valuable  considera- 
tion, such  charge  being  made  upon  the  basis 
•of  an  allegation  that  "no  order  or  resolution 
appears  upon  the  records  ordering  or  authoriz- 
ing the  clerk  to  issue  or  sign  said  scrip  to  relat- 
•or,"  and  of  another  allegation  that  on  the  first 
Monday  in  January,  ISS),  the  board  of  county 
•commissioners  passed  an  order  "that  all  Brev- 


ard County  scrip  isstied  between  January  1, 
1870,  and  January  1,  18S0,  be  called  in,  and 
handed  to  the  clerk  of  the  board  for  the  pur- 
pose of  being  examined  by  the  board,  and  that 
all  scrip  found  to  be  good  should  be  re-stamped, 
and  that  all  scrip  not  in,  or  before  the  board, 
by  the  first  Monday  of  March,  A.  D.  1880, 
would  be  repudiated;  and  that  such  order 
should  be  published  up  to  March  1,  1880,  in 
the  "Orange  County  Reporter,"  and  also  be 
posted  at  the  several  voting  precincts  of  Brev- 
ard County.  The  cause  of  the  adoption  of  this 
order  is  stated  by  the  respondent,  upon  infor- 
mation and  belief,  to  be  that  prior  to  the  year 
18S0,  a  large  amount  of  spurious  scrip  or 
orders  upon  the  Treasurer  of  Brevard  County 
had  been  placed  in  circulation,  and  had  been 
and  was  being  circulated  and  transferred  by 
mere  delivery,  "that  is  to  say,  it  appeared  that 
scrip  to  a  large  amount  had  been  issued  with- 
out the  sanction  or  order  of  the  board  of 
county  commissioners  of  Brevard  County,  that 
this  fact  appears  from  the  records  of  said 
county,  the  records  of  said  county  showing 
that  no  accounts  for  said  scrip  are  filed,  and 
no  account  is  filed,  and  no  account  for  said 
scrip  was  acted  upon  or  approved  by  the  board 
of  county  commissioners  for  said  county,  and 
that  no*such  accounts  were  audited  by  the 


where  the  law  requires  the  claim  to  be  passed  on 
by  the  board  of  county  oommisaioners  no  writ  can 
be  IflBued  until  this  has  been  done.  State  v.  Fuller, 
18  8.  C.  250. 

The  fact  that  the  persons  ordering  payment  of 
the  claim  are  de  facto  officers  merely  is  not  suffi- 
cient to  justify  the  treasurer  in  refusing  to  comply 
with  their  order.  State  v.  Phllbrick,  6  Cent.  Rep. 
344,  40  N.  J.  L.  874. 

The  fact  that  the  title  to  office  of  the  de  facto 

-officer  who  signs  a  highway  warrant  is  disputed 

will  not  prevent  the  iaiuanoe  of  a  mandamus  to 

compel  payment  of  the  order.    School  Dist.  No.  8, 

of  Tallmadge  Twp.  v.  Boot,  61  Mich.  S78. 

An  order  drawn  by  the  acting  board  of  directors 
of  a  school  district  must  be  honored  by  the  treas- 
urer. He  cannot  refuse  payment  by  claiming  that 
they  were  not  the  dcjwe  officers  and  had  no  right 
to  hire  the  teacher  for  the  payment  of  whose  salary 
the  order  waa  drawn.  Case  v.  Wresler.  4  Ohio  St. 
561. 

The  mere  fact  that  two  commissioners  out  of  a 
board  of  Hve  had  ceased  to  act  will  not  Justify  the 
treasurer  in  refusing  to  pay  orders  drawn  by  the 
other  three  where  the  statute  creating  the  board 
contained  no  provision  for  the  filling  of  vacancies. 
People  V.  Palmer,  62  N.  Y.  88. 

Ahsence  of  funds. 

Want  of  funds  is  a  complete  answer  to  an  appli- 
cation for  a  mandamus  to  require  the  assessor  of  a 
school  district  to  pay  a  warrant  drawn  on  him  in 
favor  of  a  school  teacher.  People  v.  Frink,  82 
Mich.  96. 

The  mandate  will  not  compel  payment  of  a  larger 
amount  than  is  in  the  treasurer's  hands  applicable 
to  the  claim.    Day  v.  Callow,  30  Oal.  603. 

Where  the  treasurer  is  by  law  directed  to  pay 
warrants  in  the  order  of  their  date  mandamus  will 
not  issue  to  compel  him  to  pay  an  order  where  he 
answers  that  there  are  older  orders  on  the  books 
which  wUl  more  than  exhaust  the  money  in  his 
hands.    Mitchell  v.  Speer,  39  Oa.  66. 

Where  the  money  to  the  credit  of  the  special 
fund  out  of  which  payment  is  desired  was  not 
legally  placed  there  the  mandamus  will  not  issue. 
People  v.  East  Saginaw,  40  Mich.  386. 
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Where  the  charter  of  the  ctty  authorizes  a  fund 
to  t)e  raised  by  an  annual  tax  for  the  payment  of 
the  current  expenses  of  administration  not  includ- 
ing payments  on  account  of  city  bonds,  a  court 
cannot  by  mandamus  require  such  fund  to  t)e  ap- 
propriated to  the  payment  of  the  bond.  East  St. 
Louis  V.  United  States,  110  U.  S.  321, 26  L.  ed.  162. 

Where  a  statute  provides  for  the  formation  of  a 
fund  by  the  money  paid  for  redemption  from  tax 
sales  which  shall  be  held  in  trust  for  the  holders  of 
the  certificates,  if  the  claim  under  a  particular  cer- 
tificate is  by  mistake  paid  to  the  wrong  person, 
who  claims  it  as  matter  of  right,  :mandamu8  will 
not  issue  in  favor  of  the  rightful  claimant  to  com- 
pel the  officer  to  pay  him  the  amount,  since  the 
fund  has  been  depleted  by  the  prior  payment. 
People  V.  O'iCeefe,  1  Cent.  Rep.  720, 100  N.  Y.  672. 

Mandamus  should  not  issue  to  compel  the  treas- 
urer to  pay  a  claim  where  the  funds  out  of  which 
it  was  payable  have  been  expended,  although  the 
expenditure  may  have  been  wrongful.  Rice  v. 
Walker,  44  Iowa,  466. 

But  in  Williamsport  v.  Com.  90  Pa.  488,  the  court 
granted  a  mandamus  to  compel  the  city  treasurer 
to  pay  over-due  Interest  on  city  bonds,  although 
the  money  in  his  hands  for  that  purpose  had  been 
appropriated  by  the  city  council  to  other  uees,  it 
not  appearing  that  the  amount  thus  withdrawn 
from  the  treasury  was  absolutely  needed  for  the 
ordinary  expenses  of  the  city. 

So  it  bas  been  held  that  the  fact  that  the  treas- 
urer has  through  inadvertence  or  misapprehension 
of  duty  paid  the  fund  to  another,  who  has  no  claim 
upon  or  right  to  the  fund,  will  not  be  a  defense  to 
an  application  for  the  writ.  People  v.  Johnson, 
100  111.  643, 8»  Am.  Rep.  68. 

Th-aud;  iUeaalily  of  cUxim. 
It  the  subject  matter  of  an  account  be  within  the 
jurisdiction  of  a  board  of  supervisors,  and  they 
{  allow  it,  the  county  treasurer  has  no  right  to  re- 
fuse payment  on  the  ground  that  the  allowance 
was  too  much  or  was  made  upon  insufficient  evi- 
dence. People  V.  Earle,  47  How.  Pr.  468:  People  v. 
Lawrence.  6  Hill,  244. 

But  where  supervisors  exceed  their  jurisdiction 
by  allowing  a  claim  by  a  judge  for  expenses  in 
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auditor  of  said  board  of  county  commissioners, 
and  that  said  board  of  county  commissioners 
never  issued  said  scrip,  or  authorized  the  same 
to  be  issued;"  and  the  purpose  of  the  order  is 
charged  to  have  been  "to  protect  the  count v 
from  being  defrauded  by  the  payment  of  such 
fraudulent,  spurious  and  illegal  scrip." 

The  charge  that  the  scrip  is  spurious,  illegal 
and  void,  is  a  mere  conclusion  of  law,  and  in- 
sufficient as  a  return  (High,  Extr.  Legal  Rem. 
§  472);  and  the  char^  that  it  was  issued  and  is 
held  without  valuable  consideration  is  also  in- 
sufficient in  law,  it  being  made,  not  as  an  in- 
dependent or  positive  averment  of  such  fact, 
but  as  an  inference,  argument,  or  conclusion 
of  law  drawn  from  or  based  upon  allegations 
which,  as  appears  in  the  preceding  paragraph 
of  this  opinion,  in  no  wise  support  the  infer- 
ence, argument  or  conclusion;  and  for  this  rea- 
son the  charge  or  averment  is  insufficient. 
Hi^h,  Extr.  Legal  Rem.  §  472.  Unwarrant- 
able inferences  do  not  constitute  of  themselves 
a  defense,  whether  the  facts  from  which  they 
are  drawn  be  a  defense  or  not.  It  is  of  course 
altogether  immaterial  that  the  relator  may  not 
hold  these  warrants  for  a  valuable  considera- 
tion, if  it  be  that  tbey  were  issued  for  one,  and 
are  otherwise  legal.    It  is  not  properly  denied 


that  they  were  so  issued,  nor  that  they  are  so- 
held.     ^  ^ 

The  allegation  that  no  order  or  resolution 
appears  upon  the  records,  meaning  of  course 
the  records  of  the  board  of  county  commis- 
sioners, ordering  or  authorizing  the  clerk  to- 
issue  or  sign  this  scrip,  '*to  relator,"  is  an  en- 
tirely insufficient  defense  to  a  recovery  on  the 
scrip  issued  to  the  relator  directly,  as  it  is  to 
that  issued  to  Shiver  if  we  may  ignore  the- 
words  quoted,  which  confine  the  averment  to- 
that  issued  to  the  relator  individually.     If  be- 
fore the  issue  of  the  scrip  the  county  commis- 
sioners by  an  order  or  resolution  duly  entered 
upon  their  records,  if  such  entry  was  necessary 
{Johnson  v.  Wakulla  County,  28  Fla.  — ).  or 
otherwise  (if  the  entry  was  unnecessary),  duly 
approved  the  accounts  upon  which  it  was  is- 
sued, the  fact  that  no  such  order  or  resolution 
appeared  at  the  time  of  the  application  for  the- 
writ  of  mandamus,  or  at  the  time  of  the  siga- 
in^  or  filing  of  the  return,  is  not  fatal  to  the- 
validity  of  the  scrip.    Its  averment  is  not  in- 
compatible with  the  fact  that  such  an  order  or* 
resolution  was  legally  passed  and  duly  entered 
upon  the  records;  nor  is  it  tantamount  to  an 
allegation  that  no  such  order  was  ever  passed 
or  entered.     The  facts  necessary  to  make  it  so- 


defending  tiimselC  Id  impeachment  proceedings, 
which  claim  was  not  a  county  charge,  the  treas- 
urer could  not  be  compelled  by  mandamus  to  pay 
the  warrant.    People  v.  Lawrence,  6  Hill,  244. 

Where  the  board  of  supervisors,  in  yloiation  of 
its  powers,  Increases  the  salary  of  a  Judge  and 
then  draws  an  order  on  the  county  treasurer  for 
the  payment  of  the  increased  salary,  the  treasurer 
may  properly  refuse  to  pay  it.  People  v.  Edmonds, 
19  Barb.  468. 

If  the  demand  was  not  legally  chargeable  against 
the  county  it  is  a  good  defense.  Keller  v.  Hyde, 
SOCaLOM. 

So  the  treasurer  will  not  be  compelled  to  pay  the 
warrant  where  the  papers  show  on  their  face  that 
a  fraud  was  perpetrated  upon  the  board  of  super- 
visors in  reference  to  a  considerable  portion  of  the 
claim,  and  that  another  portion  was  allowed  with- 
out any  authority  or  sanction  of  law.  People  v. 
Wendell.  71 N.  Y.  171. 

Mere  ailegationsof  fraud  and  misrepresentations 
and  lack  of  authority  will  not  prevent  the  issuance 
of  the  writ.  To  have  that  eflTeot  facts  must  be  stated 
from  which  such  conclusions  clearly  appear.  Hen- 
dricks V.  Johnson,  46  Miss.  644. 

Payment  of  claim  for  lighting  the  streets  of  a 
borough  will  not  be  compelled  where  there  was  no 
ordinance  authorizing  the  expenditure  and  the 
chief  executive  had  directed  the  treasurer  not  to 
pay  the  order  because  it  was  Illegal  and  void  and 
the  validity  of  the  claim  was  denied  under  oath. 
Ck>m.  V.  Buchanan,  6  Kulp,  317. 

Where,  by  reason  of  complication  or  of  extrane- 
ous circumstances  not  specifically  provided  for  by 
statute,  a  well-defined  doubt  arises  either  as  to  the 
right  of  the  applicant  to  receive  the  fund  or  the 
duty  of  the  oflUcer  to  pay  it  out,  mandamus  is  not 
the  proper  remedy.  The  right  in  such  case  being 
doubtful,  the  claimant  must  resort  to  his  own  ap- 
propriate remedies  to  determine  it.  People  v. 
Johnson,  100  111.  548.'a8  Am.  Rep.  63. 

The  order  is  sufficiently  doubtful  to  prevent  the 
issuance  of  the  writ  where  the  commissioners  were 
sued  individually  and  drew  the  order  to  have  the 
fees  for  defending  the  suit  paid  out  of  the  county 
funds.    Crawley  v.  Mershon,  61  Ga.  284. 

Where  a  statute  ordering  a  compulsory  urbitra- 
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tion  is  of  doubtful  construction,  and  the  legal 
right  under  it  is  not  clear,  and  an  award  Is  made 
to  which  proper  objections  are  stated,  the  par^ 
claiming  its  enforcement  against  the  city  must  use 
the  ordinary  remedy  of  action  on  the  award  and  te-. 
not  entitled  to  a  mandamus.  State  v.  Jeney  City 
Board  of  F.  &  T.  88  N.  J.  L.  629. 

So  where,  for  the  purpose  of  determining  the 
validity  of  claims  for  extra  work  done  on  the 
highways,  the  statute  provides  for  the  appoint- 
ment of  a  referee  and  an  examination  of  a  daim 
by  him,  and  directs  that  in  case  his  report  in  favor- 
of  the  claim  is  confirmed  by  the  court  the  city 
shall  pay  it,  the  payment  wlU  not  be  enforced  by 
mandamus,  but  the  proper  course  is  action  upon* 
the  report  of  the  referee.  State  v.  Jersey  City 
Board  of  Finance,  41 N.  J.  L.  186. 

Wrong  claimant. 

The  writ  can  only  issue  in  favor  of  the  one  to> 
whom  the  claim  is  payable.    Hence  where  a  Juadoe 
of  the  peace  drew  an  order  for  fees  due  to  the- 
prosecuting  attorney,  sheriff,  witnesses,  etc,  he 
could  not  compel  payment  of  them  to  himself. 
Cook  v.  Peacham.  60  Vt.  281. 

The  proper  relator  in  mandamus  to  compel  an 
officer  to  pay  an  order  drawn  on  him  Is  the  holder- 
of  the  order  and  not  the  person  who  drew  It. 
State  V.  Haben,  22  Wis.  101. 

Other  defenns. 

The  treasurer  cannot  be  compelled  to  pay  a  war- 
rant not  yet  drawn.  State  v.  Mound,  21  La.  Ann. 
862. 

An  unauthorised  order  of  the  county  commis>- 
sioners  not  to  pay  the  warrant  is  not  an  answer  to- 
an  application  for  the  writ.    Thomas  v.  Smith,  1 
Mont.  21. 

Mandamus  will  not  issue  to  enable  one  creditor - 
to  get  a  preference  over  another  by  directing  the^ 
treasurer  to  pay  a  claim  out  of  funds  not  yet  re- 
ceived by  him.    State  v.  Burbank,  22  La.  Ann.  298.. 

Where  the  judgment  of  the  auditing  board  is  the* 
foundation  for  the  payment  of  the  claim,  and  not- 
the  warrant,  the  absence  of  a  seal  from  the  war- 
rant will  not  Justify  a  refusal  to  pay  it.    Honea  v. 
Monroe  County  Suprs.  68  Miss.  17L  H.  P..  F« 
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should  have  been  stated  in  the  return.    The 

Tules  governing  returns  in  mandamus  do  not 

X)ermit  us  to  supplement  their  statement,  by 

•either  inference,  intendment,  or  otherwise;  all 

of  the  facts  relied  upon  by  the  respondent  must 

be  stated  with  such  precision  and  certainty 

.that  the  court  may  be  fully  advised  of  all  the 

particulars  necessary  to  enable  it  to  pass  upon 

the  sufficiency  of  the  return.    Polk  County 

Oomm.  V.  JohnBonf  21  Fla.  578;  State  v.  Jack- 

jionville,  22  Fla.  21;  High,  Extr.  Legal  Rem. 

§§  470,  472.  474. 

An  order  or  resolution  like  that  passed  by 
the  board  of  county  commissioners  in  January, 
1880,  is  not  a  defense  to  the  payment  of  an 
obligation  of  a  county,  nor  will  its  publication, 
in  accordance  with  airections  contained  in  it, 
render  it  so.  It  is  to  be  observed,  however, 
that  neither  the  return  nor  the  entire  record 
informs  us  that  there  was  any  publication  of 
the  order,  or  even  that  the  relator  had  notice 
lOf  it.  County  commissioners  cannot  impose 
•on  the  holders  of  prior  claims  of  this  character 
against  a  county  the  presentation  thereof  for 
the  mere  purpose  of  an  examination  and  in- 
-dorsement,  nor  make  it  a  condition  of  their 
validity  or  recognition.  Their  non-presenta- 
tion under  the  resolution  is  of  itself  no  bar  to 
their  recovery,  nor  to  the  proceedings  now  be- 
fore us,  and  this,  too,  no  matter  how  much 
•other  scrip  mav  have  been  issued  during  the 
<ame  period  without  being  duly  audited,  or 
without  the  order,  sanction  or  approval  of  the 
lx>ard  of  county  commissioners  or  of  other 
legal  authority,  and  had  been,  and  was  being, 
'Circulated  in  the  manner  alleged,  nor  that  the 
fact  of  such  unauthorized  issue  appears  from 
the  records  of  the  county.  The  statement 
made  in  the  return,  of  the  causes  leading  to  the 
:«doptioa  of  the  resolution  in  question,  fails  to 


show  that  the  particular  scrip  now  sued  upon 
was  issued  in  the  manner  stated,  and  this  scrip 
is  consequently  not  affected  by  such  statement. 
The  infirmities  of  any  other  warrants  or  claims, 
whatever  such  infirmities  may  be,  or  however 
great  is  the  quantity  of  such  warrants  or  claims, 
cannot  be  extended  by  argument,  inference,  or 
intendment  to  these. 

The  return  also  charges,  upon  information 
and  belief,  that  the  scrip  is  not  shown  by  the 
records  of  the  county  of  Brevard  to  be  genuine, 
and  based  in  accordance  with  law  and  for  a 
full  and  valuable  consideration  inuring  to  the 
county,  and  that  hence  it  is  spurious  and 
fraudulent,  and  issued  in  total  disregard  of  law 
and  without  valuable  consideration.  What 
has  been  said  above  upon  practically  simUar 
allegations  of  this  return  is,  upon  the  authori- 
ties there  cited,  applicable  to  this  attempted 
defense  and  conclusive  of  its  insufficiency. 

Certain  charges  or  allegations  of  the  return 
are  made  on  information  and  belief.  We  do 
not  think  this  the  proper  form  of  averments  in 
such  pleadings  (State  v.  Sumter  County  Comrs, 
22  Fla.  1);  but,  as  in  the  case  Just  cited,  do  not 
hold  the  return  insufficient  merely  on  that 
ground. 

The  point,  as  to  delay  in  instituting  this  pro- 
ceeding, should  have  bieen  made  by  the  plead- 
ings in  the  lower  court.  It,  if  apparently 
good,  miffht  have  been  satisfactorily  answered 
there,  had  this  course  been  pursued.  Logan 
V.  Slade  (Fla.)  10  So.  Rep.  25. 

The  peremptory  writ  commands  the  pay- 
ment of  the  warrants,  identifying  them,  and 
stating  their  aggregate  amount,  $150,  as  it  is 
stated  in  the  alternative  writ.  A  reference  to 
a  master  was  neither  necessary  nor  proper. 

The  judgment  U  affirmed. 


TEXAS  SUPREME  COURT. 


JORT   WORTH   &   DENVER  CITY   R 

CO.,  Avpt., 

V. 

John  ROBERTSON,   by  Next  Friend. 
( Tex ) 

!•  I<e»Tiiiir   nnfiMtened  and  infleeure 
af^alnct  aeddents  a  turn-table  which 


is  sttaated  in  an  open  and  aeeeesible 
place  where  oblldren  are  in  the  habit  of  boIuk 
for  amusement  with  the  knowledge,  actual  or 
ooiutruotive,  of  defendant's  servants  is  neffll- 
grenoe  whicii  will  render  a  railroad  company  lia- 
ble for  injuries  received  in  consequence  of  It  by 
a  boy  seven  years  old,  whUe  playing  upon  the 
turn-table. 

8.  Diminished    capacity    to 


'Sorm.—IAaibUily  of  raUwayn  for  in^wries  to  chUdren 
treapastlno  on  tym-table. 

When  reeoffntaed. 

The  principle  underlying  liability  in  these  cases 
is  well  stated  by  Ray  in  his  work,  "Negligence  of 
Imposed  Duties,  Personal,"  p.88w  ''If  an  act  you 
-are  contemplating,  right  in  itself,  will  likely  cause 
>aomeone  to  expose  himself  to  danger,  which  he 
•^oes  not  anticipate,  it  is  your  duty  to  take  care 
that  such  exposure  does  not  prove  Injurious  to 
him.  In  determining  the  question  whether  the 
^ct  will  induce  such  exposure.  It  is  your  duty  to 
•consider  the  motives  and  Impulses  that  Induce  ac- 
tion by  others,  who  are  likely  to  be  Influenced  by 
your  act.  If  men  may  be  misled  in  their  Judgment 
by  your  act,  you  must  take  measures  to  warn 
them,  or  to  avoid  injuring  them,  by  proper  care. 
It  children  firom  their  own  childish  instincts  and  i 
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curiosity  may  be  led  into  danger,  such  care  is  due 
them  also." 

As  a  further  reason  why  railroad  companies 
should  be  held  liable  in  these  cases,  it  is  suggested, 
in  ''  Wood*8  Railway  Law,"  p.  12KB,  that  ''railway 
companies  do  not  hold  their  property  by  precisely 
the  same  tenure  as  an  individual  does;  they  are 
quasi  public  corporations  and  by  a  species  of  com- 
mon consent  which  may  be  said  to  amount  to  a 
usage,  people  enter  upon  their  tracks  and  grounds 
with  nearly  the  same  freedom  that  they  do  upon 
public  grounds,  and  without  feeling  that  they  are 
trespassers.  While  this  may  not  be  done  as  a  strict 
matter  of  legal  right,  yet  it  Is  Idle  to  say  that  per- 
mitting such  use,  knowingly,  and  without  objec- 
tion, they  nevertheless  have  the  right  to  expose 
such  quasi  licensees  to  any  species  of  danger  they 
may  choose  to,  particularly  those  not  competent 
to  judge  of  the  danger,  without  Incurring  liability 
for  the  consequenoes." 
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naniial  l»bor,  aa  distinguished  from  loss  ot 
eamin£r  power  by  any  iHbor,  manual  or  other- 
wise, may  properly  be  considered  by  the  Jury  In 
determininflr  the  damasres  to  be  awarded  for  a 
personal  Injury  to  a  boy  who  hafi  adopted  no  par- 
ticular calling  or  trade  for  bis  life  work. 

8.  Ten  thousand  dollars  is  not  aa  ez- 
oessi^e  amount  to  be  awarded  as  damages  to 
a  boy  who  by  reason  of  defendant's  negUgenoe 
was  compelled  to  remain  in  bed  for  five  months 
suffering  much  pain,  and  lost  one  leg  entirely, 
while  the  other  was  much  weakened  aod  ren- 
dered lees  useful. 

(June  10, 1801.) 

APPEAL  by  defendant  from  a  Judinnent  of 
the  Dislricl  Court  for  Wichita  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
AJhyied. 

The  facts  are  stated  in  the  commissioners' 
opinion. 

Mr.  J.  H.  0*Niell  for  appellant. 

Messrs.  O.  G.  Randell  and  W.  W.  Wil- 
kins  for  appellee. 

Garrett,  /.,  filed  the  following  opinion: 
This  suit  was  brought  by  John  Kobertson,  a 
minor,  by  next  friend,  against  the  Ft.  Worth 
&  Denver  City  Railway  Company,  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  while  playing  on  the  turn-table 
of  the  defendant.  Appellee  was  a  boy  seven 
years  of  age  at  the  time  of  the  accident,  which 


occurred  July  24,  1887,  and  is  represented  in 
this  suit  by  G.  G.  Randall,  as  next  friend. 
Upon  trial  by  a  jury,  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  damages  assessed  at 
$10,000,  and  judgment  was  rendered  by  ibe 
court  for  that  amount.  Appellant  relies  upon 
three  assignments  of  error  for  a  reversal  of  the 
judgment  below. 

1.  "The  court  ened  in  the  third  paragraph 
of  its  charge  bv  submitting  to  them  the  ques- 
tion whether  the  defendant's  agents  and  serv- 
ants knew,  or  by  the  use  of  reasonable  dili- 
gence might  have  known,  that  defendant's 
turn-table  was  situated  in  a  public  place  where- 
children  were  likely  to  go,  and  were  in  the 
habit  of  going,  for  the  purpose  of  amusement^ 
because  there  was  no  evidence  that  the  turn- 
table was  situated  where  children  were  likely 
to  iro;  no  evidence  that  children  were  in  the 
habit  of  going  there,  and  no  evidence,  if  chil- 
dren were  likely  to  go  there,  or  were  in  the- 
habit  of  going  there,  that  defendant,  its  agenta- 
or  servants,  knew  it. "  The  charge  complained 
of  was  as  follows:  "(8)  If  you  find  that 
defendant's  turn-table  was  located  in  a  public 
place  where  children  were  likely  to  go,  an<t 
where  thev  were  in  the  habit  of  going,  for  the 
purpose  of  amusement;  and  if  such  turn  table 
was  left  unfastened  and  unguarded,  was  a  dan- 
gerous piece  of  machinery;  and  if  defendant's, 
agents  or  servants  knew,  or  by  the  use  of  rea- 
sonable diligence  might  have  known,  such 
facts;  and  if  defendant's  agents  and  servants 
left  said  turn-table  unfastened  and  unguarded; 
and  if  the  evidence  shows  that  in  so  leaving- 


The  pioneer  "  turn-table  case**  was  an  action  In 
the  United  States  Circuit  Court,  District  of  Nebras- 
ka, to  recover  for  personal  injuries  received  by  a 
child  Biz  years  of  afre  while  playlnjr  upon  the  de- 
fendant's turn-table.  Upon  the  first  trial,  which 
resulted  in  a  disairreement  of  the  Jury,  Dundy,  X, 
charged  the  Jury  that  '*  if  the  turn-table  was  a 
heavy  and  dangerous  machine,  and  in  a  public 
place  where  children  were  in  the  habit  of  iroinjr  to 
play  upon  it  with  the  knowledge  of  defendant  or 
its  servants,  then  it  would  seem  to  me  to  be  neces- 
sary to  protect  it  in  some  way,  either  by  fastening 
it  or  by  enclosing  the  same;  but  if  it  was  remote 
from  places  of  public  resort,  or  If  the  defendant  or 
Its  servants  had  no  knowledgre  of  the  boys  going 
there  to  play  upon  it,  so  that  no  danger  could  be 
reasonably  apprehended  from  it,  even  though  it 
may  have  been  in  the  open  prairie,  I  do  not  think 
such  diligence  should  be  required  of  the  defend- 
ant. So  the  degree  of  diligence  in  such  a  case 
would  greatly  depend  upon  the  locality  in  which 
the  turn-table  might  be  found."  Stout  v.  Sioux 
City  &  P.  R.  Co.  2  Dill.  2W,  11  Am.  L.  Reg.  N.  S.  288. 

Upon  the  second  trial,  Dillon,  J.,  in  charging  the 
Jury  followed  practically  the  charge  given  in  the 
previous  trial  emphasizing  scienter  as  an  element 
of  defendant's  liability.  Ue  raid.  "If  the  defend- 
ant did  know,  or  had  reason  to  believe,  under  the 
Circumstances  of  the  case  [that]  the  children  of  the 
place  would  resort  to  the  turn-table  to  play;  and  if 
they  did  they  would  or  might  be  injured,  then.  If  it 
took  no  means  to  keep  the  children  away,  and  no 
means  to  prevent  accidents,  it  would  be  guilty  of 
negligence,  and  would  be  answerable  for  damages 
caused  to  children  by  such  negligence."  Stout  v. 
Sioux  City  &  P.  R.  Co.  2  DUl.  294. 

The  submission  of  the  question  of  defendant's 
negligence  to  the  Jury  although  there  was  no  dis- 
pute as  to  the  facts,  and  the  charge  grlven  by  the 
trial  court,  was  approved  by  the  Supreme  Court 
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of  the  United  States  on  appeal  (Sioux  City  Sc'P.WL 
Co.  V.  Stout,  84  U.  S.  17  WalL  6i^,  21  L.  ed.  745);  and 
it  was  held  that  the  company  was  liable,  notwltb> 
standing  the  child  was  technically  a  trespasser. 
There  was  an  express  disclaimer  of  any  claim  of 
contributory  neglifirence  in  this  case. 

A  railroad  company,  knowing  that  its  tum-tabl» 
was  attractive,  and  when  in  motion  dangerous  to 
young  children,  and  that  many  children  resorted 
to  it  to  play,  was  negligent  In  leaving  the  same  un- 
fastened and  unguarded,  so  that  it  could  be  easily 
revolved,  and  Is  liable  for  injuries  resulting  from 
its  neglect.  Kelfe  v.  Milwaukee  A  St.  P.  R.  Co.  Zk 
Minn.  207. 18  Am.  Rep.  808. 

The  case  of  Nagel  v.  Missouri  Pac.  R.  Co.,  75  Mo. 
6S8,  involved  almost  the  identical  facts  as  the  Stout 
Case,  and  the  company  was  held  liable,  notwitb- 
standing  the  fact  that  the  turn-table  was  being  r&^ 
volved  by  other  children,  who  were  playlngr  upon 
it  at  the  time  the  injury  occurred.  So,  too,  Barrett 
V.  Southern  Pac.  R.  Co.  91Cal.  208. 

The  Stout,  Keffe  and  Nagel  Oases  were  approved 
in  Harriman  v.  Pittsburgh,  C.  &  St^  L.  R.  Cb.,  9> 
West.  Rep.  488, 445, 45  Ohio  St.  11,  a  case  of  injury  ta 
a  child  by  a  torpedo  left  exposed  in  Its  statfon 
yard.  It  is  there  said:  *^  It  will  be  found  by  an  ex- 
amination of  the  cases  In  which  consideration  Is 
given  to  this  subject  that  there  Is  in  reality  no  in. 
vitatlon;  and  it  is  implied  from  slight  circum^ 
stances  and  generally  from  the  fact  Uiat  children 
following  their  inclinations  go  upon  and  Into  ex« 
posed  and  frequented  objects  and  places.** 

The  doctrine  of  Kelfe  v.  Milwaukee  &  St  P.  R.  C6.» 
is  approved  by  the  Supreme  Court  of  Louisiana  Ib 
Western  eld  v.  Levis,  48  La.  Ann.  — ,  not,  however^ 
a  turn-table  case. 

A  railroad  company  is  liable  for  Injuries  received 
by  a  boy  while  playing  upon  its  turn-table  left 
without  locks  or  fastenings  or  guards,  situated 
less  than  half  a  mile  from  a  populous  city  In  an 
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the  same  uofastened  and  unguarded  they  were 
guilty  of  that  want  of  care  wliicb  a  reasonably 
prudent  person  would  have  exercised  under  the 
same  circumstances  to  prevent  injury,— then 
they  are  guilty  of  negligence,"  etc.  There  was 
eyidence  showing  that  the  turn-table  was  in 
the  town  of  Wichita,  near  the  railroad,  and 
not  far  from  the  business  poition  of  the  town. 
It  was  in  an  open  and  uninclosed  place,  where 
people  were  in  the  habit  of  passing.  There 
was  nothing  to  preyent  free  access  to  the  place. 
It  was  shown  that  children  had  frequently  re- 
sorted there  to  play  upon  the  turn-table,  and 
that  accidents  had  happened  there  before  the 
plnintiff  was  Injured.  "The  entry  on  such  a 
place  was  not  a  trespass  in  a  child  which  would 
deprive  it  of  the  right  to  recover  for  an  injury 
resulting  from  the  attempted  use  of  a  danger- 
ous machine  to  which  children  would  be  at- 
tracted for  sport  or  pastime,  for  it  is  the  duty 
of  every  person  to  use  due  care  to  prevent  in- 
jury to  such  persons,  even  from  dangerous 
machinery  upon  the  premises  of  the  owner,  if 
its  character  be  such  as  to  attract  children  to  it 
for  amusement."  Houston  ^  T,  0.  R.  Co.  v. 
Simpson,  60  Tex.  106.  The  turn-table  was  ex- 
posed and  left  unfastened,  and  was  in  a  place 
convenient  to  the  inhabited  and  business  por- 
tions of  the  town,  where  children  as  well  as 
others  would  be  likely  to  go.  It  is  not  so  much 
a  matter  of  negligence  that  the  place  was  pub- 
lic, as  that  the  table  was  in  a  open  and  acces- 
sible place,  and  was  left  unfastened  and  insecure 
against  accidents.  The  charge  was  more  fa- 
vorable to  the  defendant  than  it  might  have 


been,  and  was  fully  warranted  by  the  evidence 
adduced  at  the  trial. 

2.  It  is  further  assigned  as  error  that  **th6 
court  erred  in  the  fifth  paragraph  of  his  charge 
by  instructing  the  jury  that  in  estimating  the 
damages  they  should  take  into  consideration 
the  plaintiff's  diminished  capacity  to  perform 
manual  labor,  thereby  misleading  them."  In 
the  paragraph  of  the  charge  complained  of,, 
the  court  instructed  the  jury  as  to  the  measure* 
of  damages,  and  informed  them  that,  they 
might  lake  into  consideration  **the  plaintiffs 
diminished  capacity  for  performing  manual 
labor  after  the  age  of  twenty-one  years,  and 
the  mental  and  physical  pain  and  suffering 
caused  by  such  iniuiy."  The  complaint  is 
that  the  jury  should  have  been  instructed  to 
take  into  consideration  the  plaintiff's  loss  of 
future  earning  power,  without  distinguishing 
between  manual  and  other  labor.  In  tnis  case, 
where  the  inluries  were  sustained  by  a  boy 
seven  years  oi  age,  who  had  adopted  no  pur- 
suit in  life  or  calling  or  trade,  and  seeks  to> 
recover  for  the  loss  of  a  leff,  his  diminished 
capacity  to  perform  manual  labor  would  nat- 
urally suggest  itself  as  the  principal  element  of 
damages.  He  is  certainly  entitled  to  recover 
for  a  diminished  capacity  "to  perform  ordinary 
labor.  People  ordinarily  earn  their  support 
by  some  avocation  that  requires  the  perform- 
ance of  manual  labor.  The  ability  to  do  man- 
ual labor  is  something  within  the  common 
knowledge  of  everyone.  It  would  have  been 
more  speculative  for  the  jury  to  have  taken 
into  estimation  what  the  plaintiff  might  be- 


open  prairie,  where  persons  frequently  pass  and 
repass,  and  boys  are  aooustomed  to  play.  Kan- 
sas C^t.  R.  Co.  V.  Fttasinimons,  fZ  Kan.  688, 81  Am. 
Bep.  20Bb  The  court  said*.  *'Now,  everybody 
knowing  the  nature  and  Instlnots  oommon  to  all 
boys  must  act  aocordinsrly.  No  person  has  a  right 
to  leave,  even  on  bto  own  land,  dangerous  ma- 
chinery calculated  to  attract  and  entice  boys  to 
it,  there  to  be  injured,  unless  he  first  takes  proper 
steps  to  guard  against  all  danger,  and  any  person 
who  thus  does  leave  dangerous  machinery  exposed, 
without  first  providing  against  all  danger,  is  guilty 
of  negligence.  It  is  a  violation  of  that  benefident 
maxim,  tic  viere  tuo  ut  alienum  mm  lasdas.  It  is 
true  that  the  boys  in  such  cases  are  technically  tres- 
pasBers.  But  even  trespassers  have  rights  which 
cannot  be  Ignored." 

To  the  same  elfeot  are  Evanslch  v.  Gulf,  C.  &  8. 
F.  R.  Oo.  57  Tex.  128;  Ferguson  v.  Columbus  &  R. 
K.  Co.  77Ga.  lUB,  75 Ga.  087;  Ft.  Worth  &D.  C.  B. 
Co.  V.  Robertson  (Tex.)  June  16,  1891;  Bridger  v. 
Asheville  &  6.  R.  Co.  26  S.  C.  24;  Houston  &  T.  C.  R. 
Co.  V.  Simpson,  60  Tex.  106;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Styron,  66  Tex.  421;  Atchison  &  N.  R.  Co.  v. 
Bailey,  11  Neb.  838;  Barrett  v.  Southern  Pac.  Co. 
01  CaL  206;  Callahan  v.  Eel  River  &  E.  R.  Co.  (Cal.) 
Nov.  27,  1801. 

It  is  not  necessary  to  prove  willful  intention  to 
inflict  Injury.  Gulf,  C.  &  8.  F<  R.  Co.  v.  Styron, 
supra. 

A  railroad  company  leaving  a  turn-table  un- 
fastened is  not  relieved  from  liability  for  such 
want  of  care  by  the  fact  that  the  person  who  put 
it  In  motion  causing  an  Injury  to  a  child  was  sui 
jurist  and  therefore  also  liable.  Gulf,  C.  &  S.  F.  R- 
Co.  V.  McWhlrter,  77  Tex.  366. 

Where  repudiated. 

In  Frost  v.  Eastern  R.  Co.,  4  New  Eng.  Rep.  527, 
64  N.  H.  220,  it  was-  held  that  a  railroad  company 
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was  not  liable  for  the  injury  received  by  a  boy 
seven  years  of  age  while  playing  upon  Its  turn- 
table, on  the  ground  that  he  was  a  trespasser  to 
whom  it  owed  no  duty. 

A  railroad  company  owes  a  child  trespassing  on 
its  premises  no  duty  in  respect  to  the  condition  of 
its  tum-tal>le;  nor  can  any  inducement  or  invita- 
tion to  go  upon  its  premises  be  implied  from  the 
fact  that  the  situation  and  nature  of  the  turn-table 
was  conspicuous  and  therefore  Ukely  to  attract 
children.  Daniels  v.  New  York  ft  N.  E.  R.  Co* 
(Mass.)  18  L.  K.  A .  248.  The  last  two  cases  expressly 
repudiated  the  doctrine  of  the  Stout  and  other 
preceding  cases. 

In  McAlpin  v.  Powell,  70  N.  T.  126,  26  Am.  Rep. 
666,  which  was  not  a  turn-table  case,  in  comment- 
ing upon  the  Stout  and  Keffe  Gases,  the  court  said: 
**We  are  not  now  called  to  express  an  opinion  as. 
to  the  soundness  of  these  decisions  in  such  a  case, 
and,  whUe  we  are  not  prepared  to  uphold  them.  It 
is  enough  to  say  that  the  facts  (of  the  case  at  bar> 
are  by  no  means  analogous.** 

Degree  of  aecurily  required. 

A  railroad  company  is  not  liable  for  injuries  re- 
ceived by  a  boy  while  riding  upon  a  turn-table 
turned  round  by  his  companions,  which  was  situ- 
ated in  an  isolated  place,  not  near  any  public 
street,  nor  where  the  public  were  in  the  habit  of 
passing,  and  which  was  fastened  by  a  latch  which 
prevented  it  being  turned  by  accident,  but  was 
not  looked,  so  as  to  render  It  Impracticable  for  the 
boys  to  open  or  withdraw  the  latch  and  move  the 
table.    St.  Louis,  V.  ft  T.  H.  R.  Co.  v.  Bell,  81  111.  76. 

In  Kolsti  v.  Minneapolis  ft  St.  L.  R.  Co.,  82  Minn. 
188,  it  was  held  no  error  to  charfte  that  "the  de- 
fendant was  not  required  so  to  fasten  or  secure  the 
turn-table  In  question  that  boys  like  the  injured 
boy  could  not  displace  such  fastenings  and  put  the 
table  in  motion.** 
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^ble  to  do  in  some  mental  pursuit,  or  clerical 
or  sedentary  avocation.  The  damages  were  to 
be  ascertained  by  the  jury  as  best  tbey  could 
from  the  exercise  of  their  own  Judgment,  com- 
mon sense,  and  sound  discretion  and  the  evi- 
>deDce  before  them.  Plaintiff  bad  lost  a  leg  ; 
be  was  mutilated  for  life;  and  it  was  the  duty 
of  the  jury  to  compensate  him  by  a  verdict  for 
such  damages  as  it  might  appear  to  them,  un- 
•der  aU  the  circumstances,  he  was  entitled  to. 
We  consider  the  charge  objected  to  as  likely 
to  have  benefited  the  defendant  rather  than 
otherwise.  It  is  a  direct  application  of  the 
•evidence  as  to  the  injuries  sustained  to  com- 
mon life,  with  no  room  for  speculation  as  to 
what  the  plaintiff  might  have  been  able  to 
become  and  earn,  but  for  the  injuries  he  had 
received.  If  the  defendant  desired  to  have  the 
additional  element  of  dama^  suggested,  sub- 
mitted for  the  oonsidfration  of  the  jury,  it 
might  have  requested  a  charge  to  that  effect. 
We  do  not  think  there  was  error,  if  any,  in  the 
•charge  that  was  prejudicial  to  the  defense. 

8.  It  now  remains  for  us  to  consider  whether 
•or  not  the  verdict  was  excessive.    Plaintiff's 
legs  were  both  caught  in  between  the  irons 
•4tnd  badly  iniured.    His  right  leg  was  so  lacer- 
ated and  broken  that  it  had  to  be  amputated. 
The  left  leg  was  also  badly  lacerated  as  to  the 
muscles,  sinews,  and  flesh.    It  seemed  to  have 
•been  struck,  and  the  bone  scraped,  and  the 
muscles  and  ligaments  around  above  the  ankle 
lacerated.    At  one  time  there  were  symptoms 
•of  erysipelas  in  this  leg,  and  at  another  time 
blood  poisoning  was  threatened  in  the  one  that 
had  been  amputated.    It  was  shown  that  the 
.amputated  leg  would  always  be  sensitive  to  the 


touch  or  any  foreign  substance.  It  was  difB- 
cult  to  dress  the  wound,  and  the  injuries  were 
a  severe  shock  to  the  boy*9  system.  For  a  long^ 
time  his  physician  thought  he  would  not  sur- 
vive at  all.  His  foot  was  swollen  somewhat  at 
the  time  of  the  trial.  The  left  leg  would  be 
weaker  by  reason  of  the  injury  to  it.  It  was 
probable  that  there  would  be  neuralgic  pains, 
rheumatism,  and  other  ills,  as  tiie  effects  of 
the  injury  to  the  left  leg,  in  after  life,  as  these 
ills  would  attack  the  weaker  part.  It  would 
be  weaker  and  less  useful.  The  injury  to  it 
was  permanent,  though  he  could  use  it.  Plain- 
tiff was  hurt  July  24,  and  remained  in  bed 
nearly  all  the  time  until  Christmas,  and  suffered 
a  great  deal;  in  short,  one  leg  was  off,  and  the 
other  weakened  and  impaired.  In  actions  for 
personal  injuries,  and  in  cases,  generally,  where 
there  is  no  fixed  legal  rule  of  compensation, 
the  theory  of  the  law  is  that  the  decision  of  the 
jury  is  conclusive,  unless  they  have  been  mis- 
led, or  their  verdict  has  been  influenced  bj 
corruption,  passion,  or  prejudice.  8  Suth. 
Dam.  289. 

It  is  not  possible  to  measure  with  money  tbe 
damages  sustained  by  tbe  plaintiff  by  reason  of 
the  pain  and  injury  infilicted  on  him.  He 
languished  for  five  months  in  bed.  He  has 
lost  one  leg  entirely,  and  tbe  other  is  left  in 
such  a  condition  as  to  make  it  doubtful  wheth- 
er it  will  ever  become  sound  and  strong.  The 
verdict  was  large,  but  not  excessive.  There 
was  nothing  whatever  to  show  that  tbe  jury 
was  actuated  by  passion,  prejudice,  or  any  oth- 
er improper  motive.  OcUvetton,  H,  d  8.  A,  R, 
Co,  V.  Porfert,  72  Tex.  858;  8t.  Louis  dt  8.  F.  R, 
Co,  V.  McLain  (Tex.)  15  S.  W.  Rep.  708;  Ho^ 


A  railroad  oompany  te  not  liable  for  personal  in- 
juries to  a  boy  who,  with  his  oompanlons,  was 
moving  a  turn-table  which  was  sufllclently  Becured 
to  hold  it  in  place.  If  tbe  fastening  had  remained 
undisturbed  by  them.  Bates  v.  Nash  grille,  C.  &  St. 
li.  R.  Go.  (Tenn.)  March  1, 1801. 

A  railroad  company  is  not  relieved  from  liability 
for  its  negrUgenoe  in  not  adop^ir  more  secure 
means  to  prevent  a  turn-table  from  being  revolved 
by  chUdren  likely  to  be  attracted  to  It  by  the  fact 
that  its  managinK  agent  before  the  accident  tied 
the  table  with  a  rope,  so  that  it  could  not  be  re- 
volved, unleas  it  was  out  or  untied.  The  question 
whether  it  was  negligent  so  to  fasten  it  Is  for  the 
.Jury.  Ilwaco  R.  &  Nav.  Co.  v.  Hedrick,  1  Wash. 
44A. 

That  the  defendant  maintained  its  turn-table  in 
the  same  way  as  other  railroads  is  no  defense. 
Bridger  v.  Asheville  &  8.  K.  Co.  26  8.  C.  24. 

While  In  the  case  of  turn-tables,  by  playing  with 
which  children  are  injured.it  iscompetent  f  or  arail- 
road  oompany,  in  order  to  diow  that  it  exercised  due 
'Oaro,  to  prove  that  it  secured  the  turn- table  in  the 
way  customary  with  all  railroad  companies,  such 
proof  is  not  conclusive  that  due  care  was  exercised. 
If  the  means  of  fastening  are  so  simple  and  easy  of 
removal  as  to  f  umisb  do  obstacle  to  children  seek- 
ing to  unfasten  and  move  the  turn-table  the  com- 
pany does  not  fulfill  the  measure  of  care  required 
of  it.  O^fifalley  v.  St  Paul,  M.  &  M.  B.  Co.  48 
Minn.  289. 

To  the  same  effect  is  Barrett  v.  Southern  Pao.  Co. 

.9100.286. 

CcmtrQuutory  negHgenee. 

If  parents  of  a  child  negligently  permitted  it  to 

wander  from  home  and  go  upon  a  turn-table,  they 

•cannot  recover  for  his  death  caused  by  the  negll- 
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gence  of  the  railroad  oompany  in  not  properly 
guarding  it.  Koons  v.  St.  Louis  &  L  M.  K.  Oo.  6S 
Mo.  682. 

The  plain  inference  from  tbe  opinion  in  thiscaae 
is  that  the  oompany  would  be  liable  in  the  absence 
of  such  contributory  negligence.  In  this  case  It  is 
said  that  tbe  custom  of  other  railroads  in  the  man- 
agement of  turn-tables  is  immateriaL 

A  boy  ten  and  one  half  years  of  age,  who  went 
upon  a  turn-table  after  having  been  repeatedly 
warned  of  the  danger  and  knowing  that  he  had  no 
right  to  go  there.  Is  guilty  of  contributory  negli- 
gence that  will  defeat  a  recovery  for  Injuries  re- 
ceived while  playing  upon  it.  Twist  v.  Winona  ft 
St.  P.  R.  Co.  88  Minn.  164, 87  Am.  ft  Eng.  R.  R.  Gas. 
386. 

It  a  minor  killed  while  playing  upon  a  turn-table 
had  no  knowledge  that  playing  upon  the  table  was 
unsafe  or  dangerous,  he  Is  not  guUty  of  contribu- 
tory negligence,  although  he  had  sulBolent  intelli- 
gence to  know  that  it  was  wrong  to  trespass  upon 
the  table.    Union  Pac.  R.  Co.  v.  Dunden,  87  Kan.  1. 

In  Union  Pac.  R.  Co.  v.  Dunden,  «ia>ni,  recovery 
was  had  for  the  death  of  a  boy  eleven  years  old 
which  resulted  from  the  deceased  playing  with  the 
defendants  unlocked  and  unguarded  turn-table. 
The  court  said:  *'As  to  the  question  whether  the 
deceased  knew  it  was  wrong  to  play  upon  a  turn- 
table, an  answer  either  way  would  not  have  af- 
fected the  case.  He  might  have  known  that  It  was 
wrong  to  trespass  upon  the  property  of  the  rail- 
road company,  and  yet  have  had  no  knowledge  that 
the  use  of  the  turn-table  was  dangeroua.  If  tbe 
company  had  presented  the  question,  whether  the 
deceased  knew  that  it  was  dangerous  or  unsafe  to 
play  upon  the  turn-table,  a  wholly  different  quee- 
tion  would  be  before  us  for  determination." 

J.  G.  0. 
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GTd  Oil  Oo,  ▼.  Davis,  76  Tex.  680;  Texas  Pac, 
R,  Go.  ▼.  Oterheiser,  76  Tex.  440;  Texas  M,  B, 
Co.  T.  Douglas,  73  Tex.  388;  Oulf,  C,  <ft  8,  F. 
B.  Co,  Y.  ShfTon,  66  Tex.  4dl,  and  other  cases 
cited  in  72  Tex.  358. 


We  conclude  that  there  is  no  error  for  which 
the  case  ought  to  be  reversed,  and  voe  recom- 
mend that  the  judgment  of  the  court  bekno  be 
affirmed. 

Adopted  by  Supreme  Court,  June  16. 1891. 
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Antonia  LOMBARDO. 

C Ohio ) 

*WMIe  a  ehampertom  agrocaient  be- 

*Head  note  by  the  Ck>imT. 


titeea  a  plaintiff  and  hla  attorney  Iter 
the  proseeation  of  a  certain  rait  le 
mgmSimt  pablle  poU^  and  void,  it  does  not 
affect  the  rl^ht  of  the  plaintiff  toproBecute  his 
action  against  the  defendant  In  the  suit  for  the 
proeecutionof  which  the  champertous  agreement 
was  made. 

(January  19,  IflOe.) 


Nora— GoOateftU  ehamperty  as  a  defense. 

A  ohampertons  contract  for  the  prosecution  of  a 
cause  of  action  is  no  defense,  and  the  champerty 
can  only  be  set  up  by  a  party  thereto,  when  the 
champertous  agreement  is  sought  to  be  enforced. 
Boone  v.  Chiles,  85  U.  8.  10  Pet.  819, 9  L.  ed.  406: 
Bumes  v.  Hcott,  117  U.  8. 58BS,  29  L.  ed.  908:  Court- 
right  ▼.  Burnes,  13  ITed.  Rep.  817, 8  McCrary,  80; 
Reed  v.  Janes,  84  Oa.  880;  Robinson  v.  Beall,  88  Qa. 
17;  Torrence  v.  Shedd,  118  111.  406;  8maa  v.  Chicago, 
R.  I.  ft  P.  B.  Co.  66  Iowa,  688;  Y imont  v.  Chicago  & 
N.  W.  R.  Co.  80  Iowa,  886;  Allison  v.  Chicago  &  N. 
W.  B.  Co.  48  Iowa,  874;  Fogerty  y.  Jordon,  8  Robt. 
310;  Hovey  v.  Hobson,  61  He.  88;  Brlnley  v.  Whit- 
ing, 6  Pick.  848;  Bent  v.  Priest,  1  West.  Rep.  748, 86 
Mo.  476:  Pike  v.  Martindale,  6  West.  Rep.  888, 91  Mo. 
inS:  Million  v.  Ohnsorg,  10  Mo.  App.  488;  Taylor  v. 
Oilman,  66  N.  H.  417;  Whitney  v.  Kirtland,  27  N.  J. 
Eq.  888;  Uart  v.  State,  120  Tnd.  88;  Hall  v.  Gird,  7 
Hill,  686;  Cooke  v.  Pool,  88  8.  C.  608;  McMulIen  v. 
Ouest,  6  Tex.  876;  Hilton  v.  Woods,  L.  R.  4  Eq.  432. 

A  plaintiff  cannot  reply  that  the  defendant  is 
making  his  defense  under  a  champertous  agree- 
ment to  share  the  benefits  of  success  with  another. 
AUen  V.  Fraiee,  86  Ind.  888. 

Where  a  suit,  which  was  being  prosecuted  under 
a  champertous  arrangement  between  the  plaintiff 
and  his  attorney,  was  settled,  the  defendant  agree- 
ing to  pay  the  plalntilTs  attorney  fee,  the  defend- 
ant admitting  such  promise,  cannot  escape  payment 
of  a  reaBonable  fee,  on  account  of  such  champer- 
tous contract.  Hyatt  v.  Burlington,  C.  R.  &  N.  R. 
Co.  88  Iowa,  888. 

It  Is  said  in  Atchison,  T.  &.  8.  P.  R.  Co.  v,  John- 
son, 89  Kan.  818,  that  no  champertous  contract  be- 
tween the  plaintiff  and  her  attorneys  could  have 
the  effect  to  destroy  her  right  to  prosecute  the  ac- 
tion to  judgment  and  to  enforce  such  Judgment 
against  the  defendant. 

In  this  case  a  plaintiff  haying  prosecuted  her  ac- 
tion to  Judgment  under  a  champertous  agreement 
with  her  attorneys,  assigned  to  them  a  part  of  the 
Judgment.  The  defendant,  after  the  assignment 
and  with  notice  thereof,  settled  with  the  plaintiff 
and  procured  a  release  of  the  entire  Judgment.  In  a 
proceeding  by  the  attorneys  to  enforce  their  share 
of  the  Judgment  against  the  defendant.  It  was  held 
that  the  defendant  could  take  advantage  of  the 
champertous  consideration  for  the  assignment  to 
defeat  the  attorneys*  claim.  Contra^  Roes  v.  Chi- 
cago^ R.  I.  &  P.  R.  Co.  66  Iowa,  891. 

In  Rlndge  v.  Inhabitants  of  Coleraine,  11  Gray, 
137,  It  was  objected  by  the  defendants  that  the 
nominal  plaintiff  was  prosecuting  the  action  under 
a  champertous  agreement  with  the  beneficial  plain- 
tiff. The  court  held  the  agreement  not  champer- 
tous, but  did  not  question  or  affirm  the  right  of  the 
defendants  to  avail  themselves  of  such  an  agree- 
ment, if  it  had  actuaDy  been  champertous. 


This  is  also  true  of  Williams  v.  Powle,  188  Mass. 
886. 

ThertOe  in  Tennessee^  TFlse<m«in,  Indiana, 

The  rule  in  Tennessee  established  by  statute  Is 
sui  generis. 

Section  1783  of  the  Statutes  of  Tennessee  (1871, 
Thompson  &  Steger  ed.)  provides  that  *^  upon  the 
fact  of  the  champerty  or  other  unlawful  contract 
being  satisfactorily  disclosed  to  the  court,  where 
the  suit  may  be  depending,  in  either  of  the  ways 
hereinafter  mentioned,  the  suit  shall  be  by  the 
court  dismissed.**   Act  1881,  chap.  06,88. 

In  Webb  v.  Armstrong,  6  Humph.  879,  It  issald: 
*'  Before  the  statute,  and  slnoe  the  statute,  if  It  sat- 
isfactorily appear  to  the  court  In  proof  that  the 
suit  In  its  origin  and  progress  Is  affected  by  cham- 
perty. It  is  a  duty  of  the  court  not  to  permit  itself 
to  become  the  organ  and  Instrument  to  coosum- 
matesuch  agreements,  but  to  repel  the  plaintiff 
and  his  suit.** 

A  champertous  agreement  made  by  one  of  sev- 
eral Joint  plalntlffb,  with  authority  to  act  for  aU, 
although  made  without  the  knowledge  of  the  oth- 
ers, requires  the  suit  of  all  to  be  dismissed.  Vin- 
cent V.  Ashley,  6  Humph.  668. 

A  vendor  in  a  deed  void  for  champerty  may  re- 
cover in  ejectment,  but  If  his  vendee  Join  with  him 
in  the  su  it.  It  must  be  dismissed.  8aylor  v.  Stewart, 
8  Heisk.  610. 

Under  the  Tennessee  statute  the  suit  must  be 
dismissed,  whether  the  champertous  contract  Is 
made  by  the  plaintiff  with  an  attorney  or  a  layman. 
Weedon  v.  Wallace,  MelgB;(Tenn.)  886. 

If  there  Is  champerty  in  ti^e  prosecution  of  a  suit. 
It  must  be  availed  of  before  Judgment.  It  is  no 
ground  for  equity  to  restrain  the  collection  of  the 
Judgment.    Hunt  v.  Lyle,  8  Yerg.  148. 

The  cases  of  Barker  v.  Barker,  14  Wis.  181,  and 
Allard  v.  Lamirande,  29  Wis.  602,  observing  only 
the  Tennessee  decisions,  approved  the  rule  of  that 
State,  evidently  overlooking  the  peouUar  statute 
under  which  they  were  rendered. 

In  Greenman  v.  Cobee,  81  Ind.  801,  the  objection 
was  made  for  the  first  time  on  appeal  that  the  ac- 
tion was  being  prosecuted  under  a  champertous 
agreement  between  the  plaintiff  and  his  attorney. 
The  court  said:  '^This  is  not  a  matter  of  which  a 
third  party  could  take  advantage."  Upon  a  re- 
hearing, the  court  said:  ^  When  such  fact  did  ap- 
pear, if  It  did  clearly  appear  to  the  court,  the  court, 
perhaps,  of  its  own  motion,  might  have  dismissed 
the  action  on  the  ground  of  public  policy,"— citing 
Barker  v.  Barker,  14  Wis.  131;  Webb  v.  Armstrong, 
6  Humph.  879;  Hunt  v.  Lyle,  8  Yerg.  148,  the  Wis- 
consin and  Tennessee  cases. 

But  It  was  held  that  the  non-action  of  the  court 
was  not  error,  and  that  the  question  whether  It 
would  have  been  error  to  deny  the  motion  to  dis- 
miss was  not  before  the  court  j.  G.  G. 


14  L.  R.  A. 
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ERROR  to  tbe  Circuit  Court  for  MahoDiog 
County  to  review  a  judgment  afSnning  a 
Judgment  of  the  Court  of  Common  Pleas  in 
lavor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Afhtned. 

The  facts  are  stated  in  the  opinion. 

Mesgrs,  J.  B»  Carey  and  W.C.Boyle* 
forplaintiff  in  error: 

Tne  punishment  meted  out  to  the  champrr- 
tor  is  the  denial  of  relief  under  the  illegal  con- 
tract. 

Ee^  T.  rattier,  1  Ohio,  182;  Weakly  t.  HaU, 
18  Ohio,  167,  42  Am.  Dea  IW;  8teu>art  v. 
WeTeh,  41  Ohio  St.  488. 

We  here  raise  a  different,  and,  so  far  as  this 
State  is  concerned,  a  new  question. 

Champerty  was  proved. 

Champerty  is  a  bargain  with  plaintiff  or  de- 
fendant to  htave  part  of  the  land  or  other  thine 
sued  for,  if  the  jMirty  that  undertakes  it  prevau 
therein,  whereupon  the  champertor  is  to  carry 
on  the  party's  suit  at  his  own  expense. 

4  Bl.  Com.  185;  KevY,  Vattier,  1  Ohio,  182; 
Weakly  v.  Ball,  18  Ohio,  167, 42  Am.  Dec.  194. 

Plaintiff  testifies  that  he  came  to  see  Jacobs 
about  his  law-suit;  that  the  agreement  made 
between  them  was  that  they  were  to  divide 
equally  what  was  recovered,  and  that  Jacobs 
was  to  pay  all  expenses. 

There  are  many  authorities  which  hold  that 
maintenance  is  not  a  necessary  ingredient  of 
the  offense  of  champerty. 

Sofbey  V.  /few,  18  Ind.  117;  Quigley  v. 
Thompson,  68  Ind.  817;  Thurston  v.  Irrcival, 
1  Pick.  415;  Byrdv.  Odem,  9  Ala.  755;  Lathrop 
V.  Amherst  Bank,  9  Met.  489;  Backus  v.  Byron, 
4  Mich.  585;  Martin  v.  Clarke,  S  R.  I.  889,  5 
Am.  Rep.  586. 

It  was  the  duty  of  the  court  to  dismiss  the 
action. 

Purity  in  the  administration  of  Justice  re- 
quires ttiat  such  acts  be  punished,  whenever 
and  however  discovered. 

Stewart  v.  Welch,  41  Ohio  St  488. 

Where,  in  the  course  of  the  trial  of  an  action, 
not  founded  upon  a  cbampertous  contract,  it 
incidentally  appears  that  the  action  is  being 
prosecuted  by  tbe  plaintiff's  attorney  under  a 
champertous  contract,  the  court  may  at  once 
dismiss  the  action. 

Oreenman  v.  Cohee,  61  Ind.  201;  Barker  v. 
Barker,  14  Wis.  142;  AUard  v.  Lamirande,  29 
Wis,  502;  Bunt  v.  Lyle,  8  Yerg.  142.  See  also 
Webb  V.  Armstrong,  5  Humph.  879;  Morrison 
V.  Deaderick,  10  Humph.  842. 

Messrs.  Frank  Jacobs,  W.  S*  Anderson 
and  Georg^e  F*  Arrel  for  defendant  in  error. 

'Hinshall*  J, ,  delivered  the  opinion  of  the 
court: 

The  action  in  the  common  pleas  was  brought 
by  the  plaintifl,  Lombardo  an  employ^  of  the 
Pennsylvania  Company,  to  recover  damages 
for  an  injury  caused,  as  alleged,  by  the  negli- 
gence of  the  company  in  operating  its  road. 
The  defendant  denied  negligence  on  its  part, 
and,  for  a  further  defense,  set  up  a  compro- 
mise and  settiement  of  the  claim  made  by  it 
with  the  plaintiff.  To  the  latter  defense  the 
plaintiff  replied  that  it  had  been  obtained  bv 
fraud,  setting  out  the  facts  claimed  to  consti- 
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tute  the  fraud.  A  trial  was  bad,  which  re- 
sulted in  a  verdict  and  judgment  for  tbe  plo- 
tiff,  whidb  was  reversed  cm  error  bj  t^ 
circuit  court,  and  the  case  remanded  for  akw 
trial.  At  the  second  Uial  tbe  defendaat  mat 
no  contest  on  the  avermeDts  of  tbe  pedtict, 
but  relied  upon  its  plea  of  a  settlemeat  Tbr 
lury  again  found  for  tbe  plaintiff,  and  aaokd 
his  damages  at  $1,600.  A  motioo  foraorv 
trial  was  overruled,  and  Jndgnient  eotend  c 
the  verdict,  whidi,  on  error  was  affirmed  ^ 
the  circuit  court.  It  appears  from  a  bSl  't 
exceptions  taken  at  tbe  trial  tiiat  dnra;  *^ 
progress  it  was  developed  bj  an  crainiiarx 
of  Ibe  plaintiff  that  the  cause  was  being  met- 
cuted  by  him  under  an  agreement  wiui  b 
attorney  whereby  the  latter  was  to  haie  ok 
half  of  the  recovery  as  a  oompenssiioD  for  ..* 
services,  and  that  evidence  was  also  offered'-: 
the  defendant  tending  to  prove  that  tbe  a&  r 
ney  was  to  pay  all  costs  and  expenses,  and  ikr 
no  settlement  or  compronnise  ^lonld  be  s*^ 
by  the  plaintiff  without  his  consent.  Tbe:^ 
upon  the  defendant  moved  the  oooit  lo  disr> 
the  action  on  the  ground  tbat  it  was  bei: 

Erosecuted  under  a  champertous  sgreesh" 
etween  the  plaintiff  and  his  attorn^.  Tbi 
motion  was  overruled,  and  exception  tabs. 
Exceptions  were  also  taken  to  tbe  niliDf»  '^ 
the  court  on  the  admission  and  rejectioD  cf 
testimony,  and  to  certain  parts  of  its  duir- 
and  its  refusal  to  charge  as  requested;  but, » 
the  assignments  based  on  these  nilbigB  an :  * 
relied  on  in  argument,  no  f nrtber  notice  mp: 
be  taken  of  them  than  to  sa^  tiiey  sbov  c 
grounds  for  a  reversal  of  the  judgment 

Tbe  principal  question  argued  to  the  coan. 
and  the  one  we  propose  to  notice,  b  Uist  rsfe--- 
by  tbe  motion  to  dismiss  tbe  acdon.  oa  > 
ground  that  the  evidence  disclosed  that  -- 
action  was  beins  prosecuted  under  a  chsB:^ 
tons  contract  between  the  plaintiff  and  .- 
attorney.    It  seems  well  settled,  by  the  prr 
ous  decisions  of  this  court,  tbat  a  oontnc:  <> 
tween  the  attorney  and  client,  bj  whidi ' 
former  is  to  prosecute  the  action  at  his  ■'• 
expense,  and  receive  for  his  compenaariiB 
part  of  the  recovery,  is  against  public  pr'. 
and  cannot  be  enforced:  and  it  seems  that  -^ 
would  be  the  case  in  a  contract  by  whki* '.- 
attorney  is  simply  to  receive  a  part,  coor 
with  a  stipulation  that  no  compsomise  or  ^ 
tlement  is  to  be  made  without  bis  ooaiv? 
Key  V.  Vatiier,  1  Ohio,  182;    WmJt^  v.  S. 
18  Ohio,  167,  42  Am.  Dec.  194;  and  ^if^»r* 
Welch,  41  Ohio  St.  488.     In  all  tbe  caw» 
which  the  question  has  heretofore  sikcc  i 
this  State,  an  lllegsl  or  cbampertxNxs  seg- 
ment was  sought  to  be  enforced  or  refie^   ' 
for  relief.    Thus  in  Key  ▼.  VaUier  a  rvccv 
was  sought  for  a  breach  of  tbe  0OTCBant5  •< 
champertous  agreement;  in  WeakUf  t.  Bal'  i 
a  plea  of  release  since  the  last  oon&uancr  *  i 
terms  of  such  an  agreement  were  inteiposec  i 
a  reply  in  avoidance  of  the  plea;  and  la  Mr 
art  V.  Welch  the  plaintifTs  title  to  tbe  r^ 
and  his  right  to  maintain  the  actioQ  re«-' 
upon  his  agreement  with  the  vsm^oor^  « :  • 
tbe  court  found  and  held  to  be  duunperii  j 
The  plaintiff,  Welch,  was  to  prosecute  tbe  « i 
in  his  own  name  and  at  his  own  expeni«e  s.) 
to  account  to  the  assignor  for  a  definite  pa:* 
the  recovery.    But,  in  the  case  under  reT>  < 
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the  facts  are  wholly  different  in  this  regard. 
It  is  not  based  upon  any  afi;reement  between 
the  attorney  and  the  client  To  regard  to  com- 
pensation of  the  attorney  for  his  services.  It 
was  a  suit  to  recover  damages  resulting  to  the 
plaintiff  from  the  tort  of  the  company,  and  the 
agreement  between  the  plaintiff  and  his  attor- 
ney was  wholly  extraneous  to  its  prosecution 
and  was  in  no  way  relied  upon  for  relief.  The 
question  as  now  presented  is  a  new  one  in  this 
State,  as  counsel  for  the  plaintiff  in  error  is 
frank  enough  to  admit  It  is  whether  the 
courts  shoiud  not  merely  defeat  any  claim 
based  upon  the  illegal  agreement,  but  should 
go  further,  and,  by  way  of  punishment,  also 
defeat  the  right  of  the  plaintiff  to  recover  in 
the  action  touching  the  prosecution  of  which 
he  has  made  a  champertous  agreement  with  his 
attorney.  Some  cases  are  cited  in  support  of 
this  view ;  but  they  are  contrary  to  the 
greater  weight  of  auUiority,  and  seem  unsup- 
ported bv  satisfactory  reasons.  It  would  seem 
that  the  law,  on  grounds  of  public  policy,  goes 
quite  far  enough  when  it  defeats  any  advan- 
tages that  may  besought  by  an  enforcement  of 
the  agreement,  without  visiting  upon  the 
plaintm  a  forfeiture  of  his  ri^t  of  action 
in  the  suit  for  the  prosecution  of  which  the 
attorney  was  employed  This  is  in  analog  to 
our  law  in  regard  to  usurious  contracts,  which 
simply  defeats  the  usurious  agreement,  without 
affecting  the  right  of  the  usurer  to  recover  the 
principal  loaned,  with  interest  at  the  legal  rate; 
champerty,  like  usury,  not  being  an  offense 
punishable  by  indictment  in  this  State.  It  is 
stated  by  the  author  of  a  well- written  article 
on  the  subject,  contained  in  8  Am.  &  Eng. 
Encyclop.  Law,  68,  86,  that,  "the  better  opin- 


ion would  appear  to  be  that  the  defense  of 
champerty  can  only  be  set  up  when  the  cham- 
pertous contract  itself  is  sought  to  be  enforced^ 
and  that  the  existence  of  a  champertous  agree- 
ment between  the  plaintiff  and  his  attorney,  or 
the  fact  that  the  plaintiff  is  prosecuting  the 
case  upon  a  contingent  interest  in  the  suoject 
matter  of  the  litigation  dependent  upon  suc- 
cess, is  no  defense  to  the  action  against  the  de- 
fendant." An  examination  of  the  citations 
fully  sustains  the  statement.  In  one  of  the 
cases  cited  {Hilton  v.  Woods,  L.  R.  4  £q.  482)» 
Malins,  F.  (7.,  said:  ''I  have  carefully  exam- 
ined all  the  authorities  referred  to  in  support 
of  this  ar^ment  (that  the  agreement  between 
the  plaintiff  and  his  attorney,  beins  champer- 
tous, required  the  suit  to  be  disnussed),  and 
they  clearly  establish  that  whenever  the  right 
of  the  plaintiff,  in  respect  of  which  he  sues,  is 
derived  under  a  title  founded  on  champerty  or 
maintenance,  his  suit  will,  on  that  account^ 
necessarily  fail.  But  no  authority  was  cited, 
nor  have  I  met  with  any,  which  goes  the  leneth 
of  deciding  that,  where  a  plaintiff  has  an  origi- 
nal and  g^xl  title  to  property,  he  becomes  dis- 
qualified  to  sue  for  it  by  havintr  entered  into  an 
improper  bargain  with  his  solicitor,  as  to  the 
mode  of  remunerating  him  for  his  professional 
services  in  the  suit,  or  otherwise."  So  that  it 
is  immaterial  whether  a  champertous  contract 
was  shown  by  the  evidence  or  not;  for,  admit- 
ting the  agreement  between  Lombardo  and  hi» 
attorney  to  have  been  as  claimed  by  counsel 
for  the  defendant,  it  was  not  sought  in  the 
action  against  the  company  to  en&rce  it,  or 
derive  any  benefit  from  it. 
Judgment  affirmed. 
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A  maxTied  womaA  can  maintain  an  ac- 
tum mgmhmt  one  who  wronfrftiUy  ea- 
tiees  her  husband  from  her  and  alienates 
his  affecUonB. 

(Beoember  8, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dearborn  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  enticement  away  of 
plaintiff's  husband  and  the  alienation  of  his 
affections  from  plaintiff.    Beversed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Hoknan  A  Holman  and  HcHnl- 
len  A  Johnson  for  appellant. 

Messrs.  Georse  H.  Roberts,  Charles 
W.  Stapp*  John  K«lThonipson.and  Gi^- 
an  A  Gl^an,  for  appellee: 

The  Kansas  statute  under  which  Mehrhoff  v. 

NOTB.— For  recent  authorities  on  this  question, 
see  Warren  v.  Warren,  ante,  5ift|  and  note. 
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Mehrhoff,  26  Fed.  Rep.  18,  was  decided,  pro- 
vides that  "a  married  woman  may,  while  mar- 
ried, sue  and  be  sued  in  the  same  manner  as  if 
she  were  unmarried." 

The  provisions  of  the  Ohio  statute  under 
which  WesUake  v.  Weatlake,  84  Ohio  St.  621, 
82  Am.  Rep.  897,  was  decided  are  that  a  mar- 
ried woman's  "personal  property  growing  out 
of  any  violation  of  her  personal  rights  shall  be 
her  separate  property,  and  under  her  sole  con- 
trol," and  enables  her  to  sue  alone  if  the  action 
concerns  her  separate  property.  These  are 
both  broader  than  our  statute,  which  goes  no 
further  than  to  allow  her,  in  her  own  name,  to 
maintain  an  action  for  damages  '*  for  any  in- 
jury to  her  person  or  character."  A  former 
statute  of  Ohio,  under  which  the  case  of  Mul- 
ford  V.  CleweU,  21  Ohio  St.  191,  holding  that 
an  action  like  the  one  at  bar  could  not  be  main- 
tained,  was  decided,  flowed  the  wife  to  sue 
for  "injury  to  her  property  or  person." 

The  enticing  away  or  seduction  of  the  hus- 
band by  acts  directly  oi)erating  upon  him,  if 
affording  grounds  for  an  action  by  the  wife, 
does  so,  not  by  reason  of  a  direct  inlury  to  the 
wife,  but  by  reason  of  the  effect  produced,  viz. : 
the  deprivation  of  the  wife  of  the  support  and 
consortium,  which  the  "institution  of  mar- 
riage" compels  him  to  accord  her. 
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If  this  is  trae,  it  is  equally  true  that  any 
wrongful  act  towards  the  husband,  such  as  un- 
lawf iSly  disabling  him,  or  unlawfully  or  neg- 
ligently taking  ms  life,  whereby  the  wife  is 
deprived  of  his  consortium  and  support,  would 
furnish  her  the  right  to  maintain  an  action,  in- 
dependent of  section  284,  which  gives  a  right 
of  action  in  case  of  death,  in  the  cases  there 
mentioned.  Yet  that  such  an  action  by  a 
married  woman  can  be  maintained,  independ- 
ent of  such  statutory  provision,  has  never 
been  claimed. 

MMle  L,  ins.  Oo,  v.  Brame,  95  U.  S.  754, 24 
L.  ed.  580. 

The  Married  Woman's  Acts  do  not  so  far 
destroy  the  unity  of  husband  and  wife  as  that 
either  can  be  convicted  of  the  larceny  of  the 
other^s  separate  goods. 

Thomas  v.  Thomas^  61  111.  163. 

Nor  can  a  husband  be  guilty  of  arson  in 
burning  his  wife's  house. 

8nyderY,PeapU,2%mc\i.  106, 12  Am.  Rep.  802. 

Nor  can  a  wife  sue  her  husband  for  slander. 

Frsethy  v.  Freethy,  42  Barb.  461. 

Nor  in  replevin. 

Hobbs  V.  Hbbbs,  70  Me.  881. 

Nor  in  trover. 

Ou>en  V.  Ou>en,  22  Iowa,  270. 

That  the  unity  of  husband  and  wife  still  ex- 
ists, is  well  shown  in  the  cases  of — 

Bamett  v.  Harshbarger,  8  West.  Rep.  750, 
105  Ind.  410;  HaTreU  v.  HarreU,  117  Ind.  94; 
Goreoran  v.  Corcoran^  119  Ind.  138;  Simons  v. 
Seott,  53  Cal.  76. 

The  force  and  effect  of  a  statute  giving  a 
right  of  action  to  a  married  woman  for  any 
"injurv  to  person  or  character,"  has  been  con- 
sidered in  other  states,  and  no  such  ideal  con- 
struction has  ever  been  given  to  the  phrase 
quoted  as  is  contended  for  here. 

Van  Arnam  v.  Ayers,  67  Barb.  544;  OaUo- 
toayy,  Laydon,  47  Iowa,  456,  29  Am.  Rep.  489; 
Muffiyrd  v.  CletDell,  21  Ohio  St.  191;  DvJPea  v. 
Duffles,  8  L.  R.  A.  420,  76  Wis.  874;  Logan  v. 
Logan,  77  Ind.  558. 

Mr.  John  K.  Thompson*  in  a  separate 
brief  for  appellee,  argued: 

In  Bennett  v.  Bennett,  6  L.  R.  A.  558,  116 
N.  Y.  584,  the  court  argues  that  ''the  cause  of 
action  for  a  personal  injury  to  a  married  wom- 
an, whether  committed  before  or  after  mar- 
riage, belonged  to  her  at  common  law,  or  else 
it  would  not  survive  to  her  upon  the  death  of 
her  husband.  If  it  was  his  it  would  either 
abate  or  pass  to  his  personal  representatives. 
On  the  otner  hand.  If  she  dies  as  Lord  Bacon 
said,  the  'action  dies  with  her.' 

"Bacon,  Abr.  Baron  A  Feme^  K. 

"Unless  the  right  was  hers,  subject  only  to 
the  disability  to  sue  without  her  husband 
joined,  why  should  it  cease  upon  her  death? 
Why  should  it  not  survive  to  the  husband,  if 
the  right  Itself  is  his?  So,  in  the  case  of  an 
absolute  divorce,  such  rights  of  action  remain 
the  property  of  the  wife. 

"Leggy.  Legg,  8 Mass. 99;  Lodges.  Hamilton, 
2  Serg.  &  R.  491. 

"If  the  Injury  was  to  the  wife  only,  the  ac- 
tion was  brought  in  the  name  of  both  husband 
and  wife,  and  was.  In  effect,  her  action.  If 
the  injury  was  in  part  to  her  and  in  part  to 
him,  for  the  former  both  joined,  for  the  latter 
he  sued  alone. 
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"Johnson  V.  Dieken,  25  Mo.  580;  Hooper  v. 
HaskeU,  56  Me.  251;  Laughlin  v.  Eaton,  54 
Me.  156." 

In  which  it  seems  to  us  are  contained  latent 
assumptions  the  equivalent  of  assuming  the 
proposition  sought  to  be  establlBlied,  which 

groposition  Is  "that  at  common  law  the  wife 
ela  a  right  of  action  for  enticement  of  her 
husband." 

The  flrst  proposition  In  the  quotation  as- 
sumes that  enticement  of  the  husband  is  a 
direct  personal  Injury  to  the  wife  resting  on 
the  same  basis  with  slander  of  the  wife  oi  as- 
sault and  battery,  etc.,  of  the  wife.  If  this  is 
not  so  the  authorities  on  which  It  Is  predicated 
are  not  applicable,  for  all  of  them  are  cases 
where  the  wrong  was  to  the  wife  direct,  aoMl 
not  resulting. 

The  husband's  right  of  action  for  enticement 
of  the  wife  or  other  wrong  to  the  wife  per- 
sonally counted  "per  quod/^  and  such  action 
if  It  did  exist  to  the  wife  for  enticement  or 
other  wrong  to  her  husband  personaUy,  neces- 
sarily counted  "per  quod;"  and  In  either  case 
the  action  would  not  be  maintained  by  the  one 
sustaining  the  personal  wrong  and  injury,  bat 
by  the  one  sustaining  special  damage,  resulting 
from  a  personal  wrong  to  another.  For  the 
resulting  special  damage  to  him  the  husband 
sued  alone  and  the  wife  could  not  be  lolned; 
for  the  direct  wrons  and  injurv  tothe  wife  per- 
sonally the  husband  joined  with  her  in  the  suit, 
and  no  suit  was  maintained  by  boUi  husband 
and  wife  counting '  *per  quod"  for  special  dam- 
ages resulting  from  Injurv  to  either  from  a 
wrong  to  the  other.  In  all  cases  in  which  the 
husband  joined  with  the  wife  in  a  suit  for  dam- 
ages It  was  necessary  to  allege  that  the  injury 
was  done  to  the  wiie,  and  these  are  the  caaes 
where  the  action  survived  to  the  wife, 

14  Am.  &  Eng.  Encyclop.  Law,  p.  659,  g  8, 
note  9;  p.  650,  and  notes. 

In  suits  for  his  special  damages  the  husband 
sues  alone. 

1  Starkle,  Slander  A  Libel,  *848-854;  2 
Starkle,  Ev.  •586;  2  Kent,  Com.  »180;  1  Tidd, 
Pr.  *9;  I^att  v.  Cochran,  85  Ind.  281. 

In  these  relative  Injuries,  notice  is  only  taken 
of  the  wrong  done  to  the  superior  of  the  par- 
ties related,  by  the  breach  and  dissolution  of 
either  the  relation  itself  or  at  least  the  ad  van 
tages  accruing  therefrom;  while  the  loss  of  the 
inferior  by  such  injuries  is  totally  unregarded. 
One  reason  for  which  may  be  this:  that  the 
inferior  hath  no  kind  of  property  in  the  com- 
pany, care,  or  assistance  of  the  sui)erior,  as  the 
superior  is  held  to  have  In  those  of  the  inferior: 
and  therefore  the  inferior  can  suffer  no  loss  or 
Injury.  The  wife  cannot  recover  damages  for 
beating  her  husband,  for  she  hath  no  separate 
interest  In  anything  during  her  coverture. 

3  Chltty's  Bl.  Com.  •142,  148. 

No  action  for  Injury  to  the  person  survived 
the  death  of  the  person  Injured,  at  conunon 
law. 

Kearney  v.  Boston  A  W.  R.  Corp.  9  Cush. 
108;  Mann  v.  Boston  A  W,  R.  Corp.  9  Cush. 
108;  HcUenbeck  v.  BerksfiireR.  Co.  9  Cush.  478. 

The  wife  could  not  sue  for  special  damages 
resulting  from  the  loss  of  her  husband's  society 
and  services. 

Schouler,  Dom.  Rel.  110. 

It  was  not  allowed  to  the  husband  to  join 
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hifi  wife  in  suit  for  a  personal  wrong  to  himself 
or  for  special  resulting  damages. 

1  Starkie,  Slander  &  Libel,  *848;  EberwU  t. 
Krug,  3  Binti.  655;  Beach  v.  Banney,  2  Hill, 
809;  Beaeh  v.  Beach,  Id.  260,  88  Am.  Dec.  584; 
Ha^  V.  Orxne,  TBIackf.  851;  Longy,  Morrison, 
14  Ind.  595,  77  Am.  Dec.  72;  9  Am.  &  Ene. 
Encyclop.  Law,  p.  882,  g  20,  and  notes,  p.  886, 
g  28,  and  notes;  Southworth  v.  Packard,  7 
Mass.  95;  2  Hilliard,  Torts,  pp.  500-505,  511- 
517,  519,  §  18. 

It  is  manifest,  therefore,  that  reasoning  from 
these  well-sustained  rules,  the  argument  quoted 
assumes  one  at  least  of  these  two  propositions, 
▼iz.:  that  the  action  **per  guoct*  etc..  for  dam- 
ages resulting  from  a  wrong  against  another 
personally  si]mdved  to  the  one  immediately^  re* 
ceiving  the  injury,  or  that  no  distinction  existed 
between  the  former  action  and  the  class  of  ac- 
tions in  the  prosecution  of  which  the  husband 
joined  the  wife,  alleging  her  to  be  the  merito- 
rious cause,  which  sumved  to  the  wife.  But 
the  former  position  is  **felo  de  se,"  for  in  the  ac- 
tion **per  guotP*  etc.,  the  immediately  wronged 
party  nad  no  interest  and  held  only  an  interest 
in  another  and  different  rij^ht  of  action,  which 
also  shows  an  existingdistmction  and  the  latter 
proposition  untrue.  This  the  last  proposition 
quoted  from  the  opinion  fully  a£9rms  on  au- 
thority, as  do  all  of  the  authorities. 

But  one  right  of  action  could  arise  from  a 
pNBrsonal  injury  to  a  married  man  and  that 
right  was  to  him.  Enticement  of  a  married 
man  without  bis  consent  or  by  fraud  and  de- 
ception is  a  personal  injury  to  him.  There- 
fore the  wife  could  have  no  right  of  action 
therefor.  Only  one  right  of  action  arose  to  re- 
cover damages  resulting  from  an  injury  to  a 
third  person,  which  right  was  to  the  superior 
of  that  person. 

Because  for  direct  wrongs  to  the  wife  she 
held  the  right  of  action  which  during  coverture 
could  be  prosecuted,  the  husband  joining  her, 
and  that  on  becoming  discovert  she  could  sue 
alone,  it  will  not  do  to  say  ergo  the  wife  held 
a  right  of  action  for  an  alleged  resulting  injury; 
for  in  that  is  contained  the  latent  assumption 
that  her  right  was  the  same  as  though  the 
wrong  was  against  her  personallv. 

At  the  common  law  the  husband  was  the 
superior  and  had  the  right  to  the  services  and 
society  of  the  wife,  esteemed  valuable  property 
rights,  but  the  wife  being  inferior  never  bad 
such  recognized  right  to  the  service  and  soci- 
ety of  the  husband. 

See  Logan  v.  Logan,  77  Ind.  558. 

Elliott,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  which  this  record  presents 
arises  upon  the  ruling  of  the  trial  court 
sustaining  a  demurrer  to  the  appellant's 
complaint.  The  question  which  requires 
our  consideration  and  judgment  is  this :  Can 
a  married  woman  maintain  an  action  against 
one  who  wrongfully  entices  her  husband  from 
her,  and  alienates  his  affections?  It  was  the 
boast  of  the  common  law  that  ''there  is  no 
right  without  a  remedy,"  and  in  the  main 
this  boast  was  not  an  idle  one,  but  was  made 
good  by  the  vindication  of  legal  rights  in 
almost  all  instances  where  tlTe  ri^ht  was 
appropriately   presented   for   judicial   con- 
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sideration  and  determination.  Some  of  the 
courts,  however,  sacrificed  the  principle 
outlined  in  the  maxim  to  the  demands  of 
fancied  consistency,  and  surrendered  a  clear 
and  strong  right  to  a  barren  technical  rule, 
for  they  held  that  a  wife  could  not  maintain 
an  action  for  the  loss  of  the  society,  support, 
and  affections  of  her  husband.  The  fiction 
that  the  baron  and  feme  were  one  person  so 
far  swayed  the  judgments  of  some  of  the 
courts  as  to  carry  them  from  a  sound  funda- 
mental principle,  and  cause  them  to  declare 
a  doctrine  revolting  to  every  right-thinking 
person's  sense  of  justice,  and  contrary  to  the 
foundation  principles  of  natural  right.  We 
say  that  some  of  the  cases  did  this,  for  not 
all  gave  the  doctrine  we  refer  to  support ; 
but,  on  the  contrary,  denied  it,  by  holding 
that  the  wife  might  have  a  right  of  action 
against  the  vrrong-doer  who  took  her  husband 
from  her.  To  those  cases  we  shall  presently 
refer.  The  principle  outlined  in  the  maxim 
quoted  requires  that,  even  where  the  common 
law  as  it  now  exists  prevails,  it  should  be 
held  that  a  wife  may  have  an  action  against 
the  wrong- doer  who  deprives  her  of  the 
society,  support,  and  affections  of  her  hus- 
band. If  there  is  any  such  thing  as  legal 
truth  and  legal  right,  a  wronged  wife  may 
have  her  action  in  such  a  case  as  this,  for  in 
all  the  long  category  of  human  rights  there 
is  no  clearer  right  than  that  of  the  wife  to 
her  husband's  support,  society,  and  affection. 
An  invasion  of  that  right  is  a  flagrant  wrong, 
and  it  would  be  a  stinging  and  bitter  re- 
proach to  the  law  if  there  were  no  remedy. 
The  virtue  of  elasticity  which  has  been  so 
often  ascribed  to  the  common  law  (and  gen- 
erally very  Justly)  is  nowhere  more  clearly 
or  beneficially  manifested  than  it  is  in  rela- 
tion to  the  rights  of  married  women.  Long 
since  the  doctrine  of  feudal  times,  which 
gave  so  many,  and  such  comprehensive  rights 
to  the  baron,  and  so  few,  and  such  narrow 
ones,  to  the  jfeme,  has  given  way  before 
the  enlightened  thought  of  better  ages  and 
less  barbarous  times.  One  who  should  now, 
either  in  England  or  America,  attempt 
to  secure  an  enforcement  of  the  old  rules 
which  placed  the  wife  in  such  abject  sub- 
jection to  the  husband,  and  stripped  her  of 
so  many  rights  which  belone,  in  natural 
justice,  to  a  rational  human  being,  would 
find  a  stem  denial.  It  is  beyond  controversy 
that  without  the  aid  of  statutory  enactments 
the  harsh,  unreasonable  rules  of  the  old  com- 
mon law  have  fallen  before'  the  spirit  of 
enlightened  reason  and  true  progress.  The 
doctrine  that  the  wife  could  not  maintain 
an  action  against  one  who  deprived  her  of 
her  husband  violates  the  old  maxim  that 
"reason  is  the  life  of  the  law,"  for  there 
can  be  no  reason  in  a  rule  which  gives  the 
stronger  a  right  of  action  for  an  injury  and 
denies  it  to  the  weaker.  If  the  stronger  may 
maintain  an  action,  the  greater  the  reason 
why  the  weak  may  do  so.  If  the  ba/ron  may 
recover  from  one  who  entices  away  the  feme, 
surely  the  same  reason  that  supports  the  rule 
giving  the  former  a  right  of  action  must  give 
a  like  right  to  the  latter.  The  reason  is  the 
same,  but  the  degree  is  not,  for  the  reason 
intensifies  in  power  when  invoked  by  the 
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injured  wife.  The  decisions  which  denied 
the  wronged  wife  a  right  of  action  broke  the 
line  of  consistency  and  marred  the  symmetry 
of  the  law.  We  have  spoken  of  the  decisions 
under  the  common  law,  but  we  do  not  feel 
called  upon  to  discuss  them  at  length ;  that 
has  been  ably  done  by  the  courts  which  have 
ffiven  the  subject  consideration.  Befineit 
V.  Bennett,  116  N.  Y.  584.  6  L.  R.  A.  553 ; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577 ;  Breiman 
V.  Paatch,  7  Abb.  N.  C.  249 ;  Baker  v.  Baker, 
16  Abb.  N.  C.  298;  JaynM  v.  Jaynes,  89 
Hun,  40 ;.  Warner  v.  MiUer,  17  Abb.  N.  C. 
221;  ChurchiU  v.  Lewis,  Id.  226;  Foot  v. 
Card,  58  Conn.  1,  6  L.  R.  A.  829. 

The  decisions  to  which  we  have  referred, 
and  the  authorities  they  adduce,  prove  be- 
yond debate  that  even  at  common  law  the 
right  of  action  for  a  personal  wrong  was  in 
the  wife.  We  assume,  therefore,  that  the 
ri^ht  of  action  for  a  wrong  suffered  by  the 
wife  was  in  her,  and  not  in  the  husband. 
Any  other  conclusion  is,  indeed,  logically 
Inconceivable. 

As  the  right  of  action  for  a  personal  injury 
was  always  in  the  wife,  she  is,  of  necessity, 
the  real  party  in  Interest ;  and  upon  reason 
and  principle  she  ought  always  to  have  been 
hold  to  be  the  party  entitled  to  prosecute  the 
action  for  the  invasion  of  that  right.     That 
it  was  not  so  held  was  owing  to  the  power 
of  the  legal  fiction  that  she  and  her  husband 
were  one,  for  from  this  fiction  comes  the  stiff, 
unreasonable   rule  that  in  all   actions  she 
must  join  her  husband.     Equity  however, 
never  gave  full  recognition  to  this  technical 
doctrine.     Our  statute,  years  ago,  gave  the 
wife  a  right  to  sue  alone,  and  thus — adopting 
the  chancery  doctrine  and  abrogating  that  of 
the  common  law — broke  down  the  only  posi- 
tion upon  which  it  could  with  the  slightest 
plausibility  be  asserted  that  she  could  not 
sue  one  who  wronirfully  took  her  husband 
from  her,  since  upon  the  ground  that  she 
could  not  sue  alone  was  rested  the  doctrine 
denying  her  a  richt  to  sue  one  who  enticed 
away  her  husband.     It  was  never  asserted  by 
the  Detter- considered  cases  nor  by  the  abler 
text- writers  that  she  did  not  herself   possess 
the  substantive  right  upon  which  the  cause 
of  action  was  founded.     The  reason  that  she 
could  not  maintain  such  an  action  was  not 
that  she  was  not  the  source  of  the  substantive 
rieht,  but  that  there  was  no  remedy  available 
to  ner  for  the  vindication  of  the  right.    When 
the  statute  supplied  the  remedy  by  breaking 
down  the  barrier  which  stood  between  her 
and  a  recovery,  it  clothed  her  with  full  right 
to  enforce  her  just  and  meritorious  cause  of 
action.     We  know  that  in  the  case  of  Logan 
V.  Logan,  77  Ind.  558,  a  different  doctrine 
was  declared,  but  that  decision  was  by  a 
divided  court,  and  the  question  was  not  fully 
considered ;  not  a  single  authority  was  there 
adduced,  nor  is  there  any  consistent  line  of 
reasoning.    We  should  be  strongly  inclined 
to  deny  the  soundness  of  that  decision  if  it 
were  necessary  to  do  so,  but  it  is  not  neces- 
sary that  we  should  overrule  it,  for,  since 
the  cause  of  action  there  declared  invalid 
arose,  radical  changes  have  been  made  by 
statute.    The  rights  as  well  as  the  obligations 
of   married  women  have  been  greatly  en- 
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larged.    In  many  cases  it  has  been  afllnned 
of  married  women  that  under  the  present 
statute  "ability  is  the  rule  and  diaabili^ 
the  exception.**    Bosa  v.  Prather,  108  Ind. 
191,  1  West.  Rep.  267 ;  Arnold  v.  Engleman, 
108  Ind.    512-514,    1  West.   Rep.  482;    Me- 
Lead  v.  Aetna  L,   Ine.    Co,  107  Ind.  394.  6 
West.  Rep.  688;   IndianapoUs  v.  FiEtttermm, 
112  Ind.  844,   11  West.   Rep.  839:  Bennett 
V.   Mattingly.   110  Ind.   197,   9  West.   Rep. 
282;   Strong  Y.   Makeever,   102  Ind.   578.    3 
West.  Rep.  346,  and  102  Ind.  687,  8  West. 
Rep.    861 ;    Lane    v.    8ehlemmer,    114    Ind. 
296-801,    12  West.    Rep.    922  ;    Phelp$    v. 
Smith,    116   Ind.    387-402;    Toung    v.    Me- 
Fadden,  126  Ind.  254 :  JiiUer  v.  ShisldB,  1^4 
Ind.  166,  8  L.  R.  A.  406.     It   seems  to  us 
very  clear  that,   in  view    of  the    fact  that 
true    principle    requires    that    a    marriefl 
woman  should  have  a  remedy  for  the  vin- 
dication of  a  violated  right,  and  that  her 
rights  and  obligations  have  been  so  greatly 
increased  and  enlarged  by  the  enabling  stat- 
utes, she  may  have  redress  against  one  who 
wrongfully    takes  her   husband   from   her. 
Every  radical,  express  change  in  the    law 
carries  with  it  corresponding  and  incidental 
changes.    These  incidental  changes  are  In- 
separable from  the  essential  express  changes, 
and  are  wrought  by  the  Legislature.     No 
part  of  the  law  can  be  expressly  changed 
without  causing   incidental   changes.      To 
hold  otherwise  would  be  to  frustrate  the  leg- 
islative  purpose   and   break   the   law   into 
isolated  parts  and  disjointed  fragments.     It 
must  follow  from  this  doctrine  that,    when 
the  statutes  gave  a  married  woman  the  ri^bt 
to  sue  alone,  and  changed  her  status  ao  as  to 
invest  her  with  the  general  property  rights 
of  a  citizen  and  impose  upon  her  almost  the 
same  obligations  as  those  resting  upon  all 
citizens  free  from  disability,  they  clothe! 
her  with  the  right  to  appeal  to  the  courta  to 
redress  the  wrong  inflicted  by  one  who  tor- 
tiousl V  wrested  from  her  the  support,  society, 
and  aftections  of  the  husband.     In  adjudg- 
ing, as  we  do,  that  this  action  can  be  main- 
tained, we  believe  that  we  build  on  solid 
principle,  and  we  know  that  we  are  sustained 
by  able  courts.    The  authorities  already  ad- 
duced give  our  conclusion  support,  and  to 
them  we  add:    8eaf>er  v.  Adame  (N.  H.)  19 
Atl.  Rep.  776 ;  Mehrhoff  v.  Mehrhoff,  26  Fed, 
Rep.  18 ;  Westlake  v.   Westlake,  84  Ohio  St. 
621,  82  Am.  Rep.  897 :  PostUnfiaite  v.  PsHfUe- 
waite,  1  Ind.  App.  478.     See  also  Duffiee   v. 
Duffleti,  76  Wis.  874,  8  L.  R.  A.  420. 

The  views  of  the  text-writers  are  in  har- 
mony with  our  conclusion,  Mr.  Bigelow 
says :  "To  entice  away  or  corrupt  the  mind 
and  affections  of  one's  consort  is  a  clril 
wrong,  for  which  the  offender  is  liable  to 
the  injured  husband  or  wife."  Bigelow, 
Torts,  158.  Jt/d.9c  Cooley  says :  "We  see  no 
reason  why  such  an  action  should  not  be  sup- 
ported where,  by  statute,  the  wife  is  allowed 
for  her  own  benefit  to  sue  for  personal  wrongs 
suffered  by  her. "  Cooley,  Torts.  228,  ncU, 
Mr.  Bishop  clearly  and  strongly  states  tiie 
rule.  He  says:  "Within  the  principles 
which  constitute  the  law  of  seduction,  one 
who  wrongfully  entices  away  a  husband, 
whereby  the  wife  is  deprived  of  his  society. 
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and  especially  also  of  his  protection  and 
support,  inflicts  on  her  a  wrong  in  its  nature 
actionable.  We  have  seen  that  by  the 
common-law  rules,  whidi  forbid  the  wife  to 
sue  for  a  tort  except  by  joining  the  husband 
as  co-plaintiff,  she  is  practically  without 
an  available  remedy.  But  under  the  modem 
statutes,  as  they  are  shaped  in  many  of  our 
states,  she  can  hold  property  at  law,  bring 


suits  to  secure  it,  and  maintain  actions  for 
toit  in  her  own  name,  without  any  interfer- 
ence from  her  husband,  so  that,  where  a  stat- 
ute of  this  sort  prevails,  she  has  her  action 
against  the  seducer  of  her  husband,  who  has 
thus  wrongfully  deprived  her  of  his  society 
and  care."  1  Bishop,  Mar.  &  Div.  g  1358. 
JudgmeTkt  reversed. 


NEW  YORK  COURT  OP  APPEALS. 


John  J.  MULLIGAN,  Re»pt., 

V. 

lOJW    YORK   &   ROCKAWAY    BEACH 
R.  CO.  et  €U.,  Appts. 
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1.  A  railroad  tieket  tLgent  iHio  talcea  a 
bill  heiHeiving  it  to  be  eonnterlbit  in 
Iiajrmeiit  fbr  tlekets*  and  immediately 
proeores  the  arrest  of  tbe  person  from 
whom  he  takes  it,  is  not  aoting  within  the  scope 
of  hiB  huBinese  so  as  to  make  tbe  railroad  com- 
pany liable  for  faiae  imprisonment  although  the 
arrest  was  wrongful  and  the  bill  proves  to  be  a 
good  one. 

8«  An  accent  whose  sole  dntjr  is  to  sell 
tickets  ftam  the  window  of  the  ticket 
oHlee  of  a  railway  staticm  is  not 
ehar§^  with  the  proteeticm  of  pas- 
waiting  for  trains  nor  intrusted  with 


the  execution  of  tbe  transportation  contract' 
within  the  rule  which  renders  the  carrier  liable 
for  willful  misconduct  of  its  servants  en- 
gaged in  performing  a  duty  which  the  carrier 
owes  the  passenger,  so  as  to  charge  the  carrier 
with  liability  for  the  wrongful  arrest  of  a  wait- 
ing paaaenger  by  direction  of  the  agent. 
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(Earl  and  Finch^  JJ.,  dtsaenU) 
(January  SO,  VSS&,) 


APPEAL  by  defendants  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Coart, 
Second  Department,  affirming  a  Judgment  of 
the  Kings  County  Circuit  in  fikvor  of  plaintiff 
in  an  action  brought  to  recover  damages  for  a 
false  imprisonment  alleged  to  have  been  caused 
by  defendant's  servant.    Beversed. 

Statement  by  O'Brien,  J.: 

The  material  facts  of  this  case  are  substan- 
tially as  follows:    On  the  afternoon  of  the  10th 


Narm.—IAaiMUty  of  nuuUr  for  false  arrest,  im- 
prfeonment,  or  maUeUme  proaeeutinn  by  eervamt. 

f  Oeneral  rvle. 

^  Although  there  are  conflicting  decisions,  the  bet- 
ter rule  seems  to  be  that  tf  the  action  is  instituted 
or  prosecuted  by  the  agent,  while  engaged  in  the 
course  of  his  employment,  and  within  the  scope  of 
his  authority,  the  principal  is  liable,  even  though 
it  were  done  without  his  knowledge  or  consent,  or 
<x>ntrary  to  his  instructions.  Meohem,  Agency, 
»  741,  p.  68S. 

Can  eorporaUonebelkMefor  maUeiouB  proseoutlon  f 

Gorporatlons  must  act  by  agents.  There  seems 
to  have  been  some  hesitation  in  some  of  the  earlier 
cases  to  impute  the  malice  of  the  agents  to  the 
oorporations. 

In  McLellan  v.  Cumberland  Bank,  U  Me.  608,  it 
was  said:  ^It  may  well  be  doubted  if  such  corpor- 
ations can  be  implicated,  by  the  acts  of  their  serv- 
ants, in  transactions  in  which  malice  would  have 
to  be  found,  in  order  to  sustain  an  action  against 
them  therefor.  But  this  case  does  not  render  it 
necessary  that  we  should  enter  further  into  the 
consideration  of  this  point." 

It  was  decided  that  corporations  could  not  be 
liable  in  an  action  for  malicious  prosecution,  in 
Ghilds  V.  Bank  of  Missouri,  17  Mo.  213;  Glllett  v. 
Missouri  Valley  R.  Go.  65  Mo.  816,  and  Owsley  v. 
Montgomery  &  W.  P.  R.  Co.  37  Ala.  5eo.  The  two 
BfissouTi  cases  are  overruled  by  Boogher  v.  Life 
Asso.  of  America,  76  Mo.  819, 42  Am.  Rep.  418,  which 
«zpre9Bly  overruled  the  Gillett  Case  as  being  in 
conflict  with  the  overwhelming  weight  of  au- 
thority. 

It  is  also  said  in  the  Boogher  Osse  that  the  case  of 
Owsley  V.  Montgomery  &  W.  P.  R.  Co.  87  Ala.  680, 
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is  in  effect  overruled  by  the  case  of  South  &  North 
Ala.  R.  Co.  V.  Chappell,  01  Ala.  689. 

In  Copley  v.  Grover  &  B.  Sewing  Mach.  Co.,  2 
Woods,  494,  Bruce,  /.,  in  tbe  southern  district  of 
Alabama  refused  to  follow  Owsley  v.  Montgomery 
&  W.  P.  R.  Co.,  87  Ala.  560,  and  held  that  the  better 
and  modem  doctrine  is  that  a  corporation  is  liable 
for  malicious  prosecution  and  other  wrongful  and 
tortious  conduct  of  its  agents  and  employes  the 
same  as  natural  persons. 

A  corporation  is  liable  for  the  malicious  prosecu- 
tion conducted  by  its  agents,  the  same  as  tf  it  was 
a  natural  person.  Williams  v.  Planters  Ins.  Co.  67 
Miss.  769,  84  Am.  Rep.  494;  Vance  v.  Brie  R.  Co.  88 
N.  J.  L.  884;  Iron  Mountain  Bank  v.  Mercantile 
Bank,  4  Mo.  App.  606. 

In  eivU  cases. 

A  client  is  liable  for  an  improper  arrest  on  a 
CO.  aa,  procured  by  his  attorney  or  the  latter^s 
managing  clerk,  although  no  order  was  given  to 
that  effect.  Shattuck  v.  Bill,  2  New  Eng.  Rep.  169, 
142  Mass.  56;  Collett  v.  Foster,  2  Hurlst  &  N.  866. 

A  judgment  creditor  Is  not  liable  for  false  im- 
prisonment by  reason  of  the  debtor^s  arrest  by  an 
officer  on  account  of  his  refusal  to  pay  the  illegal 
fees  demanded  by  the  officer  for  service  of  a  capias 
execution.   SmaU  v.  Branfleld  (N.  H.)  July  20, 1890. 

The  malice  of  an  agent  in  suing  out  an  attach- 
ment in  his  principalis  name  will  not  be  imputed 
to  his  principal  so  as  to  render  the  latter  liable. 
Wallace  v.  Finberg,  46  Tex.  86. 

If  in  the  progress  of  a  cause,  the  complainants* 
counsel  without  probable  cause  and  through  mal- 
ice procured  a  writ  of  ne  exeat  under  which  the  de- 
fendant was  imprisoned,  the  complainants  are  not 
liable  to  the  defendant  In  an  action  for  false  im- 
prisonment, unless  they  authorised  or  ratified  their 
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of  July,  1888,  the  plaintiff,  accompaDied  by  a 
friend,  went  to  defendant's  station  at  East  New 
York,  and  purchased  tickets  for  passage  to 
Rockaway  Beach  and  back.  He  gave  the  sta- 
tion agent  a  five-dollar  bill,  and  recdved  back 
the  tickets  and  his  change,  with  which  he 
passed  out  to  the  platform,  and  he  waited  there 
for  the  train.  In  about  ten  minutes  the  ticket 
agent,  accompained  by  two  policemen,  came 
out  on  the  platform  and  pointed  out  to  the  po- 
licemen the  plaintiff  and  his  friend,  and  said,  in 
;9ub6tance,  that  they  had  passed  a  counterfeit 
five-dollar  blU  upon  him,  and  he  directed  the 
police  oflScer  to  arrest  the  two  men.  The 
policeman  told  the  ticket  agent  that  hefbelieved 
that  there  must  be  some  mistake,  as  he  }naew 
the  plaintiff  and  his  friend  to  be  reputable 
business  men,  and  could  not  believe  that  Uiey 
had  committed  the  crime.  The  agent,  how- 
ever, said  that  they  had  passed  the  counterfeit 
bill  upon  fhim,  and  that  he  could  not  be  mis^ 
taken  and  he  ended  by  insistine  that  the  police- 
man should  arrest  the  plaintiff  and  his  friend, 
which  was  accordingly  done.  The  plaintiff 
and  his  friend  were  taken  through  the  street 
to  the  police  station,  in  custody,  a  distance  of 
a  mile.  On  arriving  at  the  poUce  station  the 
five-dollar  bill  which  the  plaintiff  had  given  to 
the  ticket  agent  was  sent  to  a  neighboring  iMink, 
and  was  there  pronounced  good.  The  police 
sergeant  sent  for  the  ticket  agent,  and  after  he 
came,  the  facts  were  explains!  to  him,  and  he 
said  he  was  sorry  for  what  he  had  done,  and 
wanted  plaintiff  and  his  friend  to  excuse  him, 
after  which  plaintiff  and  his  friend  were  dis- 
charged.   They  had  been  detained  an  hour  or 


so  at  the  police  station .  Subsequently  plaintiff 
commenced  this  action  to  recover  damages  for 
the  assault  upon  him,  and  his  arrest  and  he  re- 
covered a  veraict. 

Mr.  E«  B.  Hlnadttle  for  appellanta. 

Mr.  Chskrles  J«  Patterson*  for  respond- 
ent: 

The  plaintiff  having  purchased  a  ticket  and 
passed  upon  the  defendant's  platform  to  wait 
for  the  train  had  become  a  passenger  and  as 
such  was  entitled  to  be  protected  against  un- 
lawful injuries  from  defendant's  employ^ 

Carpenter  v.  Boston  dt  A.  K.  do.  WN.  T. 
484,  49  Am.  Rep.  540. 

Defendant's  employ^  were  bound  to  protect 
the  plaintiff  as  far  as  practicable  from  unlawful 
inluries  from  any  source,  and  a  fortiori  were 
obliged  to  refrain  from  inflicting  such  injuriea 
themselves 

Stewart  V.  Brooklyn  ikC.  R  Co.  WN.  Y. 
688,  48  Am.  Rep.  186.  See  also  MaUaeh  ▼. 
Ridley,  6  N.  Y.  S.  R.  661,  overruling  in  effect 
48  Hun,  886. 

Where  an  employ€  of  a  railroad  causes  an 
unlawful  arrest  and  detention  of  a  passenger 
the  company  is  liable. 

ZyncA  V.  Metropolitan  Eleo.  B.  Co,  90  N.  Y. 
76,  43  Am.  Rep.  141;  White  v.  Twenty-Third 
81.  B.  Go.  20  N.  Y.  Week.  Dig.  610;  Hametv. 
New  York  db  N.  T.  Ferry  Co.  26  N.  Y.  a  R. 
168.    See  125  N.  Y.  707. 

The  evidence  shows  that  under  some  circum- 
stances the  agent  could  direct  an  arrest,  and  if 
he  violated  his  instructions  in  doine  so  in  a 
particular  case  this  would  afford  no  defense. 


oouDsel^s  action.  Bumap  v.  Albert,  Taney^s  C.  C. 
Dec.  844. 

Fire  Aflso.  of  Phlla.  v.  Fleming,  78  Ga.  788,  was  an 
action  for  malicious  arrest  and  false  imprisonment. 
It  was  held  error  to  refuse  to  charge  "that  the  act 
of  a  servant  in  the  line  of  bis  duty  alone  binds  a 
principal.  Directions  of  an  attorney  to  stop  a  wit- 
ness about  to  leave  the  city  do  not  Justify  an 
arrest,  and  such  action,  if  had,  was  not  In  the  line 
of  duty  of  such  servant  or  attorney  so  as  to  bind 
his  client.*' 

A  corporation  is  liable  for  wrongfully,  mali- 
ciously, and  without  Just  cause  suing  out  an  attach- 
ment. Western  News  Co.  v.  Wilmarth,  88  Kan. 
5ia 

An  action  on  the  case  will  lie  against  a  bank  for 
an  attachment  procured  for  it  by  its  cashier  with- 
out sufficient  cause  and  maliciously.  Wheless  v. 
Second  Nat.  Bank,  1  Bazt  488. 

Goodspeed  v.  Bast  Haddam  Bank,  8S  Gonn.  880, 
o8  Am.  Dec.  488,  was  an  action  brought  under  *^n 
act  to  prevent  vexatious"  suits,  but  which  the 
court  says  is  subject  to  the  same  general  principles 
as  are  actions  on  the  case  for  malicious  prosecution 
at  common  law.  It  was  there  held  that  a  corpora- 
tion was  liable  for  a  malicious  suit  commenced  by 
attachment  without  probable  cause  by  the  author- 
ity of  the  board  of  directors. 

Munidpdl  earvonitiM\»» 

A  municipal  corporation  cannot  be  made  liable 
for  the  malicious  prosecution  of  a  civil  suit  to  col- 
lect a  valid  tax.  Brown  v.  Gape  Girardeau,  7  West 
Rep.  168, 90  Mo.  877. 

A  town  is  not  liable  for  an  arrest  and  imprison- 
ment procured  by  its  collector  for  nonpayment  of 
a  tax  illegally  Included  in  his  warrant  but  abated 
before  the  collector  caused  the  airest;  nor  does  it 
ratify  his  action  by  paying  his  fees  for  commlt- 
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ment  and  the  JaUor*s  charges.   Perley  v.  GeoiKe- 
town,  7  Gray,  464. 

A  municipal  corporation  is  not  liable  for  an  un> 
lawful  arrest  and  imprisonment  by  its  offloera  in 
an  attempt  to  enforce  a  void  ordinance,  although 
done  ediort  oMdi,  Warley  v.  Ck>iumbia,  4  West. 
Bep.  840, 88  Mo.  108. 

By  sertunts  employed  for  poltoe  ditfy. 

A  depot  company  is  liable  for  an  Improper  arrest 
made  by  one  in  its  employ,  performing  private 
police  duty.  Union  Depot  ft  B.  Go.  v.  Smith  (Colo.) 
July8,188L 

A  principal  who  selects  an  agent  to  detect  and 
arrest  offenders  is  responsible  for  the  acts  of  the 
agent  committed  within  the  general  scope  of  hia 
employment,  although  the  agent  may  have  violated 
instructions  and  arrested  an  innocent  person. 
Pennsylvania  Ck>.  v.  Weddle,  100  Ind.  1881;  Harris  v. 
Louisville,  N.  G.  &  T.  B.  Co.  86  Fed.  Rep.  118. 

A  railroad  company  is  liable  for  an  unlawful  ar- 
rest and  Imprisonment  by  one  employed  by  tt  to 
detect,  arrest  and  prosecute  persons  unlawfully 
obstructing  its  tracks.  BvansvlUe  ft  T.  H.  R.  Co.  v^ 
McKee,  90  Ind.  619,  60  Am.  Rep.  108. 

An  express  company^  agent  employed  to  puiavse 
and  cause  the  arrest  of  a  person  who  has  stolen  it» 
property,  will  render  the  company  liable  for  the 
unlawful  arrest  made  by  him.  American  Rxp.  Go. 
V.  Patterson,  78  Ind.  480. 

A  market  company  is  not  liable  for  a  false  arrest 
of  a  person  on  its  premises,  made  by  its  employ^,, 
who  had  no  authority  from  the  company  to  make 
the  arrest,  but  who  made  it  in  his  capacity  as  a 
special  officer  of  the  metropolitan  poUce  force,  al- 
though paid  only  by  the  company.  Wells  v.  Wash^ 
ington  Market  Co.  19  Wash.  Law.  Bep.  K. 

In  Clark  v.  Starin,  47  Hun,  846,  defendant's  son 
acting  as  general  manager  of  defendant's  pleasure 
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Bounds  Y.  JDelaufare,  L,  d  W.  B.  Co,  64  N. 
Y.  129,  21  Am.  Rep.  597. 

O'Brieiiy  J.,  delivered  the  opinioD  of  the 
court: 

The  plaintiff  recovered  damages  in  this  case 
upon  an  allegation  that  he  was  unlawfully  ar- 
rested and  imprisoned  by  the  defendant.  The 
legal  question  involved  relates  to  the  responsi- 
bility of  the  defendant  for  the  conduct  of  a 
ticket  agent  under  the  following  circumstances: 
On  the  10th  of  July,  1888,  the  plaintiff  and  a 
companion  went  to  the  defendant's  station  at 
the  comer  of  Atlantic  A  venue  and  Vesta  Street, 
Brooklyn,  and  procured  from  the  ticket  agent 
there  two  excursion  tickets  to  Rockaway  Beach. 
The  plaintiff  handed  to  the  agent  a  new  five- 
dollar  bill  in  payment  for  the  tickets,  and  re- 
ceived from  him  the  tickets  and  the  change. 
A  very  short  time  before  the  plaintiff  and  his 
friend  appeared  at  the  station  and  purchasecl 
the  ticket,  a  detective  connected  with  the  Brook- 
lyn police  force,  came  to  the  station,  and  left 
with  the  agent  the  following  paper:  ''Look 
out  for  three  men  passins  $5.00  counterfeit 
bills.  Garfield's  picture.  One  thirty-five  years, 
bhie  coat,  black  slouch  hat,  small  dark  mus- 
tache; one  forty  years,  dark  alpaca  coat,  black 
pants,  slouch  hat;  the  other  thirty-five  years, 
blue  suit,  black  slouch  hat,  full  red  whiskers, 
looks  like  Italian."  When  the  plaintiff  and 
his  companion  came  to  the  station  the  ticket 
agent  supposed  the^^  were  two  of  the  persons 
described  in  the  notice  left  with  him  by  the  de- 
tective. The  agent's  statement  as  to  what  took 
place  between  himself  and  the  detective  before 


the  plaintiff  appeared  at  the  station,  and  his 
action  in  consequence  down  to  the  time  of  the 
arrest,  is  not  contradicted.  The  agent  waa 
told  by  the  detective  that,  if  any  of  these  men 
referred  to  in  the  paper  put  in  an  appearance, 
to  have  the  officers  arrest  them.  He  says  that 
tlie  two  men  walked  up  to  the  window  of  tb& 
ticket  office,  and  the  plaintiff  took  a  brand 
new  five-dollar  bill  from  his  pocket  and  asked 
for  two  tickets  for  Rockaway  Beach  and 
return.  What  the  agent  then  did  is  perhaps- 
l)e8t  expressed  in  his  own  language,  tie  says:. 
"I  took  the  money  from  him,  and  gave  him  Uie 
two  tickets.  Didn't  let  od  anything  at  the  time. 
Took  the  bill,  and  left  it  one  side,  because  it 
looked  'queer.'  After  the  two  went  outside  a 
messenger  boy  came  in.  I  took  the  bOl  up- 
before  the  messenger  came.  Took  a  pin  and 
pulled  to  find  the  two  parallel  silk  threads 
that  run  through  the  bill;  it  appears  in  all 
these  kind  of  bills  that  are  made  with  the  dis- 
tributor fibre  through,  it  is  like  a  pencil  mark, 
red  and  blue;  and  when  I  picked  at  it  I  could 
not  see  anything  in  it,  and,  as  I  have  no  in- 
structions to  arrest  anybody,  I  took  the  bill, 
and  when  the  messenger  boy  came  in  I  told 
him  to  take  the  bill,  go  up  to  the  Howard 
House  and  see  if  he  could  find  Detective  Mc- 
Nean^.  If  he  did,  to  give  him  the  bill,  and 
tell  him  that  the  men  who  had  the  bill  were 
here  at  the  station.  I  told  him  that  if  he  didn't, 
find  him  to  give  it  to  the  ticket  agent  at  the 
Howard  House.  The  detective  said  something 
about  giving  him  the  bill,  and  to  ask  him  if 
that  was  the  bill.  I  sent  the  bill  away  by  this 
boy, — ^the  same  bill  that  I  received.     After- 


resort,  and  a  policeman  employed  by  the  defend- 
ant unlawfully  arrested  the  plaintiff  on  suspicion 
of  having  stolen  defendant's  property.  The  de- 
fendant was  held  liable,  and  Pratt,  J.,  says:  '*The 
question  is  not  whether  the  particular  act  was 
authorized,  but  whether  the  servant  was  engaged 
in  his  master's  business,  and  acting  within  the 
general  scope  of  his  authority.  The  test  is  whether 
the  act  complained  of  is  in  the  course  of  the  em- 
ployment or  outside  of  if 

Under  the  MiasiSBippi  Act  of  February  8S,  1890, 
empowering  station  agents  to  arrest  and  deliver  to 
the  sheriff  any  person  guilty  of  disorderly  conduct 
about  railroad  stations,  such  station  agents  are  not 
officers  of  the  State  so  as  to  relieve  their  employers 
from  liability  for  false  arrests  made  by  them. 
King  V.  Illinois  Gent.  U.  Co.  (Miss.)  Oct.  Term, 
1801. 

Where  the  plaintiff  was  constantly  guarded  by 
detectives  employed  by  the  defendant  and  sub- 
jected to  such  examination  and  surveillance  as 
clearly  to  imply  that  he  was  regarded  as  a  criminal, 
and  that  force  would  be  used  to  detain  him  if  be 
attempted  to  assert  his  liberty,  the  defendant  is 
liable  for  false  Imprisonment.  Fotherlngham  v. 
Adams  Exp.  Co.  86  Fed.  Kep.  2S8. 

In  FlUpatrick  v.  New  York  &  M.  B.  B.  CO.  16  N. 
Y.  Week.  Big.  S06,  the  plaintiff  was  wrongfully 
arrested  without  express  authority  of  the  defend- 
ant on  the  defendant's  premises  for  a  supposed 
theft  committed  elsewhere,  by  a  public  policeman 
not  employed  by  the  defendant,  although  hav- 
ing  his  headquarters  and  a  lockup  on  defendant's 
premises  furnished  by  it.  It  was  held  that  the 
defendant  was  not  liable. 

A  railroad  company  is  liable  for  malicious  prose- 
cution instituted  by  a  detective  policeman  in  its 
employ.    Bdwards  v.  Midland  B.  Co.  L.  B.  6  Q.  B. 
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Implied  authority  of  other  tervants  to  arrett^  etc. 

A  corporation  is  liable  for  a  false  imprisonment 
procured  by  its  agent,  acting  in  the  course  of  hi9 
employment,  although  it  neither  authorized  nor 
ratified  his  wrongful  act  Wheeler  &  W.  Mfg.  Co. 
V.  Boyoe,  86  Kan.  860. 

In  Bdwards  v.  London  &  N.  W.  B.  Co.,  L.  B.  6  C 
P.  446,  the  defendant's  agent  in  charge  of  its  sta- 
tion, without  express  authority,  caused  the  unlaw- 
ful arrest  of- the  plaintiff  on  suspicion  of  his  having 
stolen  the  defendant's  property.  The  defendant 
was  held  not  liable. 

A  corporation  is  not  liable  for  a  false  arrest 
ordered  by  its  superintendent,  for  the  alleged 
assault  upon  himself  while  in  charge  of  its  prop> 
erty,  unless  authorized  or  ratified  by  it.  Tolches- 
ter  Beach  Imp.  Co.  v.  Steinmeier,  8  L.  B.  A.  84A,  7!^ 
Ind.  813. 

A  railroad  company  is  liable  for  a  false  iiAprlson- 
ment  if  committed  by  its  authority.  €k>ff  v.  Great 
Northern  B.  Co.  8  EL  ft  EL  672. 

In  this  case  it  was  held  that  evidence  that  the 
imprisonment  was  by  the  direction  of  the  superm- 
tendent,  to  whom  all  the  employ^  of  the  company 
referred  as  the  superior  authority,  was  sufficient 
evidence  to  go  to  the  jury  on  the  question  whether 
the  arrest  was  authorized  by  the  company. 

In  McSorley  v.  Bt.  John,  6  Sup.  C.  B.  68S,  the 
learned  chief  justice  of  Canada  said :  **  A  corpora- 
tion cannot  be  made  liable  for  false  imprisonment 
unless  the  party  complaining  gives  evidence  lusti- 
fylng  the  Jury  m  finding  that  the  persons  actually 
imprisoning  him  had  authority  from  the  corpora- 
tion." 

Where  train  employte,  upon  discovering  a  per- 
son near  an  obetruction  on  the  railroad  track, 
unlawfully  took  him  into  custody,  without  other 
authority  than  that  arising  from  their  employ- 
ment, the  company  is  not  liable  for  false  imprison-      I 
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wards  Officer  Eenney  and  the  messenger  boy 
•came  in.  The  bill  was  not  returned  to  me.  I 
never  had  the  bill  after  I  gave  it  to  the  messen- 
ger bo^."  It  seems  that  in  consequence  of 
the  action  of  the  agent  the  police  arrived  in  a 
«hort  time  after  the  tickets  had  been  purchased 
4ind  while  the  plaintiff  and  his  companion 
were  sitting  on  a  bench  outside;  and,  as  the 
plaintiff  claims,  the  agent  pointed  him  out  to 
the  police,  and  directed  them  to  arrest  him. 
He  was  arrested  and  brought  to  the  police 
court,  when,  it  appearing  that  the  bill  was 
good,  he  was  discharged.  The  transaction 
immediately  preceding  the  arrest  is  thus  de- 
scribed by  the  plaintiff:  * 'I  went  in  and  handed 
in  a  flvedollar  bill  to  the  ticket  agent  Asked 
him  for  two  return  tickets  for  Rockaway.  He 
took  the  bill  and  looked  at  me.  I  thought  it 
was  some  young  man  that  might  have  known 
me,  he  was  going  so  slow,  going  to  make  the 
•change  and  give  me  the  tickets,  and  walked 
back  in  the  rear  of  the  office.  There  was  an 
operator — a  lady — sitting  there.  He  had  some 
conversation  with  her;  and  in  another  comer 
was  a  boy, — ^in  another  comer  of  the  room. 
He  came  back  to  me  and  looked  at  me  again. 
I  says,  'You  ought  to  be  in  a  little  more  hurry 
than  that.'  He  didn't  say  a  word,  but  handed 
me  out  the  change  and  mv  return  tickets, — 
the  change  of  the  five-dollar  bill,  which  I 
think  was  four  thirty,  or  whatever  it  was. 
Then  we  walked  out  on  the  platform,  down 
on  the  Atlantic  Avenue  side,  and  sat  on  the 
bench  of  the  station  platform  for  ten  or  fifteen 
minutes,  waiting  for  the  train  to  come  up.  It 
8  a  regular  platform.  I  think  there  is  a 
porch  over  it.    I  did  not  have  to  pass  through 


a  ffate  to  go  to  it."  After  the  plaintiff  was 
pointed  out  to  the  police  by  the  agent  he  was 
brought  into  >the  ticket  office,  and  the  acent 
then  charged  him  with  having  passed  to  um 
a  five-dollar  counterfeit  bill,  which  the  plain- 
tiff denied,  but  gave  to  the  agent  another  bill 
in  its  place.  The  agent  dented  that  be  gmve 
any  direction  to  the  police  to  make  the  arrest, 
and  there  was  some  question  on  the  trial  as  to 
whether  the  bill  that  was  actually  passed  by 
the  plaintiff  was  the  bill  produced  before  the 
police  magistrate  and  found  by  him  to  be 
good,  but  these  questions  must  be  regarded  at^ 
settled  in  the  plaintiff's  favor  by  the  verdict  of 
the  jury. 

Assuming,  as  we  must,  that  the  agent  di- 
rected the  arrest,  and  that  the  plaintiff  had 
committed  no  offense  that  Justified  it,  the  ques- 
tion still  remains  whether  the  agent  was  acting 
in  the  line  of  bis  duty,  so  as  to  make  the  de 
fendant  responsible  for  his  acts.  It  is  quite 
clear  from  the  evidence  that  the  agent  was  first 
put  upon  his  guard,  and  in  fact,  set  in  motion 
not  by  any  direction  from  the  defendant,  bat 
by  the  police.  When  he  took  the  bill  he  knew, 
or  at  least  believed,  it  to  be  a  counterfeit;  bat, 
notwithstanding  this,  he  gave  the  plaintiff  de- 
fendant's propSiy  for  it,  whereas  it  was  his 
duty,  considering  him  merely  as  the  agent  of 
the  defendant,  to  refuse  it  He  did  not  take 
the  bill  in  the  course  of  his  business  as  agent, 
but  for  the  purpose  of  entrapping  persona  that 
he  believed  to  be  engaged  in  the  commission 
of  crimes.  This  may  have  been  laudable 
enough  on  his  part  as  a  citizen  or  as  a  person 
aiding  the  police,  but  he  was  not  acting  in  the 
line  of  his  duty  as  defendant's  agent.    If  he 


ment.  Porter  v.  Chlcaffo,  R.  I.  ft  P.  K.  Co.  41  Iowa, 
8B8. 

A  railroad  ticket  agent  has  no  Implied  authority 
to  oause  the  arrest  of  one  suspected  of  having 
attempted  to  rob  the  till  under  his  charge  after  the 
attempt  had  ceased,  nor  is  the  company  liable  for 
such  act  of  its  servant  in  an  action  for  fslae  im- 
prisonment. Allen  V,  London  &  8.  W.  K.  Co.  L.  B. 
«Q.  B.66. 

The  manager  of  a  bar  in  a  public  house  has  no 
implied  authority,  by  reason  of  his  position,  to 
give  into  custody  a  person  on  a  charge  of  having 
•attempted  to  pass  bad  money,  so  as  to  make  his 
-emplojrer  liable  for  false  arrest.  Abrahams  v. 
Dealdn  a891)  1  Q.  B.  516. 

In  Mali  v.  Lord,  80  N.  Y.  881.  100  Am.  Dec.  448, 
defendant's  clerk  and  superintendent,  having  sus- 
pectea  the  plaintiff  of  stealing  goods  while  in  de- 
fendant's store,  called  in  a  policeman*  arrested  and 
•searched  her.  Nothing  was  found.  It  was  held 
that  defendant's  employte  had  no  implied  author- 
ity for  such  proceedings,  so  as  to  make  the  defend- 
nnt  liable. 

In  an  action  for  false  imprisonment  procured  by 
the  defendant's  servants  upon  suspicion  that  plain- 
tiff had  stolen  articles,  the  defendant  is  not  liable 
unless  be  authorized  the  arrest,  and  there  being  a 
conflict  of  testimony  on  that  question,  it  should  be 
submitted  to  the  jury.  Mallach  v.  Ridley,  18  N.  Y. 
Week.  Dig.  16w  This  was  the  flrstl  appeal  in  this 
case.  On  the  second  appeal  it  was  held  that  au- 
thority to  a  floor-walker  in  a  storp  to  cause  the 
arrest  of  a  person  suspected  of  .having  stolen  goods 
of  his  employer  cannot  be  presumed  from  the 
floor-walker  being  charged  with  the  duty  of  pro- 
tecting the  goods  BO  as  to  render  his  employer 
liable  in  an  action  for  false  arrest,  although  the 
floor- walker  supposed  that  he  was  doing  his  duty. 
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I  48  Hun,  886.  On  the  third  appeal  it  was  held  that 
it  should  be  left  to  the  jury  to  say  whether  the 
duty  of  looking  after  thieves  did  not  imply  instruc- 
tions as  to  suspected  persons.  6  N.  Y.  S.  R.  651. 
On  the  fourth  appeal  the  court  advanced  to  the 
position  that  a  store  keeper  invites  the  publfc  to 
enter  his  premises  and  submit  themselves  to  the 
care  of  his  employ^  and  is  liable  for  a  false  arrest 
made  on  such  premises  by  the  lattn*,  even  where 
not  within  the  strict  line  of  their  emplojinent*  lift 
N.  Y.  8.  R.  4. 

This  case,  so  prolific  of  appeals  on  this  one  ques- 
tion, furnished  still  another  from  an  order  refusing 
to  set  aside  the  verdict  for  Improper  oonduot  of 
the  jury  and  negligence^of  counsel  on  the  second 
triaL   See  »  N.  Y.  Week.  Dig.  190. 

For  a  malidous  prosecution  Instituted  by  the 
general  manager  of  a  corporation,  for  its  benefit 
and  in  its  interest,  the  corporation  is  liable.  Fen- 
ton  V.  Wilson  Bewlng  Slaeh.  Co.  9  Phlla.  188. 

The  acting  manager  of  a  bank  has  no  implied 
authority  to  institute  a  criminal  proseoution  on 
behalf  of  the  bank  so  as  to  render  the  bank  liable 
for  a  maUoious  proseoution.  Bvidenoe  must  be 
given  that  such  a  power  was  within  the  scope  of 
the  duties  he  was  authorized  to  perform.  Bank  of 
New  South  Wales  v.  Owston,  L.  R.  4  App.  Gas.  2TO. 

An  agent  employed  to  collect  a  note  does  not 
render  his  employer  liable  for  a  malicious  criminal 
prosecution  instituted  by  him  against  the  maker 
for  a  forged  alteration  of  a  promise  of  a  rebate 
from  the  face  of  the  note  which  affected  only  the 
agent's  Individual  interests.  Springfield,  E.  ft  T 
Co.  V.  Green,  25  IlL  App.  106. 

Where  an  agent  institutes  a  malicious  prosecu- 
tion out  of  his  own  head,  and  without  the  instiga- 
tion of  hlB  principal,  the  latter  will  not  be  llabie 
for  the  same  unless  he  adopts  and  continues  ttie 


laod. 
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bad  been  cheated  or  imposed  upon  by  the 
plaintijEf,  or  if  be  hoDestly  believed  be  bad 
been,  and  tben  attempted  to  recover  what  he 
had  or  supposed  be  bad  lost  by  the  arrest  of 
the  plaintiff,  it  might  tben  be  said  that  he  was 
•engaged  in  the  protection  of  the  property  and 
mterests  of  the  defendant,  and  therefore  acting 
within  the  line  of  his  duty.  But  here  a  ticket 
agent  of  a  railroad  deliberately  takes  from  a 
person  applying  to  purchase  a  ticket  what  be 
believes  to  be  a  counterfeit  five-dollar  bill, — 
not,  of  course,  in  good  faith,  or  in  the  regular 
and  ordinary  course  of  bis  business,  but  for 
the  purpose  of  aiding  the  police  in  the  detec- 
tion of  criminals, — and  then  immediately  di- 
rects the  arrest  of  the  i)er8on  from  whom  he 
took  the  bill.  Such  an  act  on  bis  part  is  not 
binding  on  bis  principal.  If  he  was  in  fact 
acting  within  the  scope  and  in  the  line  of  his 
duty,  be  would  have  refused  to  receive  what  he 
believed  to  be  counterfeit  money  for  the  proper- 
ty of  his  principal,  and  would  have  refused  to 
p«irt  with  such  property,  except  upon  receipt 
of  what  at  least  he  believed  to  be  good  money. 
The  defendant's  a^ent,  as  a  citizen,  might 
with  perfect  propriety  render  to  the  ponce 
such  services  as  be  could  in  procuring  the  de- 
lection  and  arrest  of  persons  engaged  in  pass- 
ing counterfeit  money,  but  it  does  not  follow 
that  all  his  acts  in  that  respect  are  binding  on 
the  defendant.  The  charge,  therefore,  that 
the  d^endant  procured  the  plaintiff  to  be  ar- 
lested  without  cause  was  not  made  out,  as  the 
act  of  the  ticket  agent  in  this  respect  cannot 
be  attributed  to  them. 


The  remaining  question  is  whether  it  was 
shown  that  the  otefendant  is  liable  for  a  breach 
of  its  contract  with  the  plaintiff  as  a  passen^r 
or  for  neglect  of  any  duty  it  owed  to  him 
growing  out  of  the  relation  of  passenger 
and  carrier.  Tbe  law  is  settled  that  a  common 
carrier,  by  its  contract  of  transportation,  un- 
dertakes to  protect  the  passenger  against  any 
iniury  arising  from  tbe  negligence  or  willful 
misconduct  of  its  servants  while  engaged  in 
performing  a  duty  which  the  carrier  owes  to 
him.  Stewart  v.  Brooklyn  d  C.  R.  Co.  90  N. 
Y.  588,  43  Am.  Rep.  185.  Upon  tbe  facts 
disclosed  by  tbe  record  it  is  very  difficult  to 
bring  this  case  within  that  principle.  All  we 
know  with  respect  to  tbe  duties  of  tbe  agent  is 
that  he  sold  tickets  at  the  station  from  a  place 
behind  a  window  in  tbe  waiting-room.  It  does 
not  appear  that  he  had  any  chio'ge  of  the  place 
where  tbe  plaintiff  was  when  arrested,  or  that 
tbe  plaintiff  was,  within  the  meaning  of  the 
decisions,  in  his  custody,  or  under  bis  protec- 
tion, or  that  the  ticket 'agent  was  intrusted  by 
tbe  defendant  with  any  powers  or  duties  with 
respect  to  tbe  execution  of  contracts  for  the 
transportation  of  passengers.  Upon  tbe  facts 
disclosed  at  tbe  trial  it  would  be  quite  difficult, 
if  not  impossible,  to  classify  the  act  of  the 
agent  in  pointing  out  the  plaintiff  to  tbe  police 
and  directing  bis  arrest  as  negligence  or  will- 
ful misconduct.  There  can  be  no  doubt  that 
a  conductor  or  like  agent  of  a  carrier  of  pas- 
sengers, who  has  them  in  bis  charge  and  under 
his  care,  may  violate  the  duty  which  be  owes 
to  them  by  directing  an  arrest  without  cause, 


same  with  knowledge  of  all  tbe  oircumstanoes. 
Daily  V.  Young,  8  111.  App.  89. 

To  make  a  corporation  liable  for  a  malidoos 
criminal  prosecution  instituted  by  its  agents,  it 
must  be  shown  that  tbere  was  express  precedent 
authority,  or  adoption  and  ratification  by  the  cor- 
poration.  Garter  v.  Howe  Macb.  Go.  61  Md.  200, 84 
Am.  Bep.  811. 

A  railroad  company  is  liable  for  a  malicious 
proeecutlon  Instituted  by  its  attomeyv  and  officers 
against  one  on  a  charge  of  having  stolen  its  prop- 
erty.   Ricord  V.  Gentral  Pac.  R.  Go.  16  Nev.  167. 

A  corporation  is  not  liable  for  a  malicious  prose- 
cution instituted  by  its  manager  without  express 
authority,  where  the  by-laws,  by  which  the  num- 
ager*8  duties  were  prescribed,  did  provide  for  his 
taking  such  proceedings.  Miller  v.  Manitoba  Lum- 
ber ft  F.  Go.  6  Manitoba  Law  Bep.  487. 

A  railroad  company  is  not  Uable  for  a  malicious 
prosecution  instituted  by  its  superintendent  with- 
out special  direction  for  the  supposed  theft  of  its 
property,  there  being  no  evidence  that  he  was 
acttaig  otherwise  than  on  his  own  account.  Ste- 
vens V.  Midland  Counties  B.  Go.  10  Bxch.  862. 

In  Walker  v.  Bouth  Eastern  R.  Co.,  L.  B.  5  C.  P. 
•640,  the  plaintiff  was  given  into  custody  by  an 
ufflcer  of  the  defendant,  after  an  alleged  assault 
had  been  committed  by  the,  plaintiff  and  he  was 
walking  away.  The  officer  had  a  utiiority  from  the 
xiefendant  to  arrest  persons  for  the  purpose  of 
putting  an  end  to  an  affray.  It  was  held  that  the 
•defendant  was  not  liable  in  an  action  for  malicious 
prosecution. 

As  to  arrest  and  prosecution  of  passengers  by 
<iarrier^  servants,  see  Gillingham  v.  Ohio  Biver  B. 
Co.,  pottn  796. 

For  a  false  arrest  of  a  passenger  by  the  servants 
of  a  railroad  company,  the  company  is  not  liable 
unless  it  authorized  or  ratified  it.  Boe  v.  Birken- 
head, L.  &  G.  J.  B.  Go.  7  Bxch.  86. 
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A  railroad  company  is  not  liable  for  the  false 
arrest,  by  its  detective,  of  an  intending  passenger 
in  its  station,  where  the  appearance  and  behavior 
of  the  latter  Justifled  the  belief  that  he  had  com- 
mitted or  was  about  to  commit  a  felony.  New- 
man V.  New  York,  L.  B.  &  W.  U.  Co.  54  Hun,  886. 

Nor  is  it  liable  for  the  detention  of  the  person  by 
the  magistrate  to  whom  the  detective  delivered 
him,  unless  such  detention  was  requested  by  the 
detective.    Tbid. 

Malice  and  want  of  probable  cause  on  the  part 
of  a  railway  conductor,  in  causing  the  arrest  of  a 
passenger  on  a  charge  of  fraudulently  evading 
payment  of  fare,  if  established,  may  be  imputed  to 
the  company.  Krulevitz  v.  Bastem  B.  Co.  2  New 
Bug.  Bep.  87, 140  Mass.  678. 

The  ticket  collector  of  a  railroad,  with  authority 
to  arrest  persons  attempting  to  avoid  payment  of 
fare,  renders  the  company  liable  for  a  mistake  in 
erroneously  giving  a  passenger  into  custody  who 
had  already  paid  his  fare.  Moore  v.  Metropolitan 
B.  Go.  L.  R.  8  Q.  B.  86. 

In  Poulton  V.  London  &  S.  W.  B.  Co.,  L.  B.  2  Q.  B. 
684,  the  plaintiff  was  arrested  by  the  defendant's 
station  master  for  refusing  to  pay  fare  for  his 
horse,  for  which  be  was  entitled  to  free  trans- 
portation. It  was  held  that  the  defendant  was 
not  liable  for  such  unlawful  arrest,  4t  being  an  act 
which  the  defendant  was  not  authorized  to  do  and 
beyond  the  scope  of  the  agent's  authority. 

Where  a  railway  conductor.  Instead  of  arresting 
a  passenger  for  refusing  to  pay  his  fare,  as  he 
might  do  in  his  capacity  as  a  police  officer  under 
the  statute,  directed  his  arrest  by  officers  at  the 
end  of  the  passenger's  journey,  the  company  is 
liable  for  the  arrest,  if  unlawful.  Krulevits  v. 
Eastern  B.  Co.  8  New  Bng.  Bep.  810, 148  Mass.  228. 

Where  the  rules  of  tbe  carrier  require  passengers 

to  deliver  up  their  tickets  before  leaving  its  boat, 

,  its  officers  may  lawfully  detain  for  a  reasonable 
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for  which  his  principal  may  be  held  liable,  |  pasfienger."     And  it  was  held  that  it  is  tbe 
but  anfficient  was  not  shown  in  this  case  to 
brinff  it  within  ^at  rule. 

Tm  judgment  ihauld  be  reoereed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 


Andrews*  Peekliam  and  Gr»y»  JJ., 
concur. 

Earl,  J,,  dissenting: 

The  plaintiff  purchased  of  the  defendant's 
agent  at  East  New  York  two  tickets  for  him- 
self and  friend  to  Rockaway  Beach  and  back 
over  its  railway,  and  immediately  passed  out 
of  the  depot  bidlding  onto  the  platform  out- 
side, where  he  took  a  seat  under  an  awning, 
upon  a  bench  provided  for  passengers  who 
were  awaiting  trains.  Bv  the  purchase  of 
these  tickets  Sie  relation  of  carrier  and  passen- 
ger was  created  between  him  and  it;  its  agree- 
ment, implied  from  the  facts,  being  that  it 
would,  upon  its  first  train  stopping  at  that 
station,  carry  him  to  his  destmation.  The 
train  was  soon  expected,  and  while  he  was 
there  waiting  for  it  he  was  entitled  to  a  safe 
place  to  stand  or  sit,  and  it  was  under  obliga- 
tion to  him  that  he  should  not  be  injured  by 
the  careless  or  willful  misconduct  of  any  of  its 
employes  or  agents.  Carpenter  v.  Boeton  d 
A.  B.  Co.  97  N.  Y.  494.  49  Am.  Rep.  640.  In 
that  case,  after  the  plaintiff  had  purchased  his 
ticket  for  a  passage  on  the  defendant's  road, 
and  while  he  was  slandinf  on  the  platform  at 
the  depot,  a  postal  clerk  threw  a  mail-bag 
from  the  train,  which  struck  and  injured  him; 
and  Danforth,  «/.,  writing  the  opinion,  said: 
'*The  plaintiff  was  injured  before  the  actual 
commencement  of  his  journey,  but  he  was 
lawfully  on  the  platform,  because  he  was  a 


duty  of  a  railroad  corporation  to  provide  for  a 
passenger  a  safe  passage  to  the  train  he  de- 
sires to  take,  and  to  take  reasonable  care  that 
he  shall  not,  while  on  its  premises,  beezpoaed 
to  any  unnecessary  danger,  or  to  one  of  which 
it  is  aware;  that  it  is  bound  to  exercise  the  ut- 
most vigilance,  not  onl^  in  guarding  its  pas- 
sengers against  careless  interrerenceby  otheiB, 
but  even  against  violence;  and  if,  in  conse- 
quence of  neglecting  this  duty,  a  pasBeoger 
receives  injury,  which,  in  view  of  all  the  cir- 
cumstances, might  have  heea  reasonably  an- 
ticipated, it  is  liable.  No  one  will  question 
that,  if  the  plaintiff,  while  sitting  upon  the 
bench  waiting  for  the  train,  had  been  inlured 
by  the  carelessness  of  one  of  the  defendanfR 
employes,  it  would  have  been  liable;  and  it  is 
now  well  settled  that  where  a  railroad  com- 
pany would  be  liable  for  the  careless  act  of 
its  employ^  it  would  also  be  liable  for  his  will- 
ful or  malicious  act,  causing  injury  to  a  pas 
senger,  whom  it  was  bound  to  keep  and  carry 
safely.  In  White  v.  Tfnenty-Third  8L  EL  Co., 
ao  N:  Y.  Week.  Dig.  510,  it  was  held  that,  if 
a  passenger  on  a  street  railway  is  ejected  from 
the  car  and  assaulted  by  the  driver,  when  the 
fare  has  been  put  in  the  box,  the  company  is 
liable,  and  also  for  causiuff  the  arrest  of  the 
passenger.  In  Hamel  v.  New  York  db  N.  Y. 
Ferry  fk>.  25  N.  Y.  8.  R.  158.  affirmed  in  this 
court,  125  N.  Y.  70?,  the  action  was  for  as- 
sault and  battery  and  false  imprisonment,  and 
it  was  held  that  the  court  correctly  chai|ced 
that,  if  the  defendant's  employ^  unjostiflably 
assaulted  the  plaintiff  while  and  because  plain- 
tiff  attempted  to  pass  through  a  gate  which  the 
employ^  was  in  charge  of,  and  as  part  of  the 
same  transaction,  and  assuming  to  act  under 


time  a  passenger  attempting  to  leave  without  de- 
livering up  his  ticket,  for  the  purpose  of  Investi- 
gating Its  alleged  Ices,  and  to  make  provision 
for  the  carrier^s  security  against  the.  outstanding 
ticket.  Standlsh  v.  Narragansett  8. 8.  Ck>.  Ill  Mass. 
512, 15  Am.  Bep.  66. 

In  Lynch  v.  Metropolitan  Elev.  R.  Co.  90  N.  Y.  77, 
48  Am.  Bep.  141,  plaintiff  having  once  paid  his  fare, 
lost  his  ticket  during  his  journey,  and  was  detained 
and  his  arrest  caused  at  the  station  where  he 
alighted  by  the  gate-keeper  who  was  acting  under 
instructions  to  collect  tickets  or  fares.  It  was  held 
that  the  company  was  liable  in  an  action  for  false 
imprisonment. 

The  removal  of  a  disorderly  passenger  by  the 
railway  officers  to  the  baggage-car,  where  he  rode 
without  objection  to  his  destination,  will  render 
the  company  liable  neither  for  assault  nor  im- 
prisonment. Sullivan  v.  Old  Colony  R.  Co.  1  L.  R. 
A.  518, 148  Mass.  119. 

As  a  matter  of  law  it  cannot  be  said  that  it  is  with- 
in  the  scope  of  the  duties  of  a  railroad  conductor  to 
procure  the  arrest  of  a  passenger  on  a  charge  of 
passing  counterfeit  money.  Galveston,  H.  ft  S.  A. 
R.  Co.  V.  Donahoe,  56  Tex.  162. 

A  driver  of  a  street-car  has  no  implied  authority 
to  procure  the  arrest  of  a  passenger  on  the  charge 
of  offering  counterfeit  money,  so  as  to  render  the 
company  liable  to  the  passenger  for  a  false  arrest 
prooiured  by  the  driver.  Lafltte  v.  New  Orleans 
City  ft  L.  R.  Co.  (La.)  12  L.  R.  A.  887. 

A  street-raihroad  company  is  liable  for  a  false 
arrest  of  a  passenger  procured  by  the  driver  In 
charge  of  the  car  and  assumed  by  its  inspector 
on  a  charge  of  not  paying  his  fare.  White  v. 
Twenty-Third  8t.  R.  Co.  20  N.  Y.  Week.  Dig.  510. 
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Under  chapter  186,  New  York  Laws  of  18B0«  the 
driver  of  a  street-car  has  authority  to  cause  the 
arrest  of  a  disorderly  passenger,  and  for  an  abuse 
of  that  authority  the  company  is  liable.  Rown  v. 
Christopher  ft  Tenth  St.  R.  Co.  84  Hun,  471. 

For  a  false  Imprisonment  of  a  passenger  on  his 
car,  procured  by  the  driver  of  a  streetKsar,  the  com- 
pany is  liable.  Gorbett  v.  Twenty-Third  8t.  R.  Co* 
42  Hun,  587. 

For  a  false  imprisonment  of  a  passenger,  pro- 
cured by  the  platform  man  at  an  elevated  railroad 
station,  the  company  is  liable.  Shea  v.  Manhat4ai> 
R.CO.20N.Y.  8.  R.8ia 

This  decision  was  an  afflrmanoe  by  the  general 
term  of  the  New  York  common  pleas  of  the  decis- 
ion of  the  general  term  of  the  city  court  of  New 
York  in  the  same  case.    27  N.  Y.  &  R.  88. 

An  elevated  railroad  company  Is  liable  In  an 
action  for  false  imprisonment  by  reason  of  the 
detention  by  its  ticket  agent  of  an  Intending  pas- 
senger who  had  purchased  a  ticket  and  passed  to 
the  platform,  on  the  charge  of  having  poased  a 
counterfeit  coin.  Palmeri  v.  Bianhattan  Kiev.  B. 
Co.  80  N.  Y.  8.  K  28. 

This  decision  was  rendered  at  the  same  general 
term  as  that  reversed  by  the  principal  caacandthe 
opinion  written  by  the  same  Judge,  relying  upon 
the  same  authorities.  Its  authority  seems  doubt- 
ful in  view  of  the  decision  in  the  principal  oase^ 
but  may,  perhaps,  be  distinguished  on  the  ground 
that  the  action  of  the  agent  in  the  Palmeri  Oaae  waa 
taken  for  the  express  purpose  of  compelhng  die 
plaintiff  to  deliver  another  coin  in  place  of  the  al- 
leged counterfeit,  while  in  the  principal  case  the 
piuiKwe  of  the  agent  was  to  procure  the  arrest  of 
a  supposed  criminal.  J.  Q.  O. 
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the  defendaot's  authority,  called  in  a  police 
officer  and  had  the  plaintiff  arrested,  defendant 
was  liable,  and  that  it  was  immaterial  whether 
it  authorized  the  arrest  or  not.    In  Stewart  v. 
Brooklyn  d  C.  R,  Co,,  00  N.  Y.  588,  48  Am. 
Rep.  185,  where  the  plaintiff  was  a  passenger 
on  one  of  the  defendant's  street-cars,  and  was 
unjustifiably   assaulted   and    beaten    by  the 
^Iriver,  it  was  held  in  an  action  to  recover 
•damages  therefor  that  it  was  liable;  that  the 
rule  relievinff  a  master  from  liability  for  a 
malicious  in^ry  inflicted  by  his  servant  when 
cot  acting  within  the  scope  of  his  employment 
does  not  apply  as  between  a  common  carrier 
of   passengers  and  a  passenger;  that  such  a 
^carrier  undertakes  to  protect  the  passenger 
against  any  in jiuy  arising  from  the  negligence 
•or  willful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  the  carrier 
•owes  to  the  passenger.    In  that  case   Judge 
Tracy,  writing  the  opinion  of  the  court,  cited 
many  authorities,  and,   among  other  things, 
.said:  "In  the  present  case  the  defendant  luid 
intrusted  the  execution  of  the  contract  to  the 
driver  of  the  car,  and  the  plaintiff  was  under 
his  protection.    Any  breach  of  the  contract 
•committed  by  the  driver  was  a  breach  com- 
mitted by  the  defendant.    It  is  conceded  that 
.«ny  injury  arising  from  the  mere  negligence 
of  the  servant  constitutes  a  breach  of  the 
contract.      Had  the   driver,    while   execut- 
ing the   contract,  carelessly  and  negligently 
injured   the    plaintiff,    the   defendant^   lia- 
bility would  not  have  been  doubted.     Can 
it   be   less   a    breach    of    the  contract  that 
the   injury   was  intentionally  inflicted?    An 
.net  which   would   amount   to    a  breach  of 
the  carrier's   contract   if   negligently   done, 
would  be  equally  a  breach  if  done  willfully 
imd   maliciously.    It   is   immaterial   wheth- 
er a  breach  of  contract  results  from  the  negli- 
gence or  willfulness  of  the  defendant's  agent. 
It  is  the  injunr  that  was  suffered  by  the  plain- 
tiff while  in  the  defendant's  car,  and  not  the 
motive  which  induced  it,  that  constitutes  the 
^t  of  the  action.    No  reason  exists  for  hold- 
ing a  master  liable  for  the  negligence  of  serv- 
.ants  in  his  employment  which  does  not  with 
•equal  force  preclude  him  from  alleging  inten- 
tional default  of  the  servant  as  an  excuse  for 
not  performing  a  duty  which  he  has  undertak- 
en.   In  the  former  case  the  negligence  of  the 
•servant  is  that  of  the  master,  and  that  is  the 
fat>und  of  the  master's  liability;  in  the  latter, 
the  act  of  the  servant  is  the  act  of  the  master, 
the  motive  of  the  servant  making  no  difference 
in  regard  to  the  legal  character  of  the  master's 
default  in  doing  his  duty.  .  .  .  A  rule  which 
.should  make  the  carrier  liable  when  the  act  re- 
sulting in  the  injury  was  carelessly  but  unin- 
tentionally done,  and  exonerate  him  when  the 
injury  was  the  result  of  the  intentional  act  of 
the  servant,  would  lead  to  most  absurd  results." 
In  Dwindle  v.  Neio  York  Cent.  dbK  R.R.  Co., 
120  N.  Y.  122,  8  L.  R.  A.  224,  it  was  held  that 
a  railroad  companv,  by  the  sale  of  a  ticket  for 
passage  on  its  road,  assumes  the  obligation  and 
undertakes  absolutely  to  protect  the  passenger 
against  any  injury  from  negligence  or  willful 
misconduct  of  its  servants  whfle  performing  its 
•contract;  and  that,  whatever  may  be  the  mo- 
tive which  incites  the  servant  to  commit  an 
unlawful  or  improper  act  towards  the  passen- 
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ger  during  the  existence  of  the  relation  of  ear- 
ner and  passenger,  the  carrier  is  liable  for  the 
act  and  its  natural  and  legitimate  consequences. 
In  such  a  case,  too,  it  has  been  held  that  it  is 
wholly  immaterial  upon  the  question  of  the 
defendant's  liabilitv  that  the  servants  acted  in 

rd  faith.    Hamilton  v.  Third  Aioe,  R.  Co,  58 
Y.  26. 

In  this  case,  the  relation  of  carrier  and  pas- 
senger having  been  created  bv  the  purchase  of 
the  tickets,  the  plaintiff  was  Jast  as  much  enti- 
tled to  protection  against  the  wrongful  acts  of 
the  defendant's  servants  as  if  at  the  time  of  the 
assault  upon  him  and  his  arrest  he  had  been  in 
one  of  its  cars.  He  was  in  a  place  where  he 
had  a  right  to  be,  and  where,  under  the  rules 
of  law  announced  in  the  cases  <;ited,  he  was 
entitled  to  protection  against  injury  from  the 
negligent  or  willful  acts  of  its  servants.  It  is 
immaterial  what  the  ticket  agent's  motive  may 
have  been.  He  may  have  been  prompted  by 
the  desire  to  do  a  public  service  by  the  arrest 
of  criminals,  or  bv  a  malicious  motive,  simply 
to  do  the  plaintiff  an  injury,  and  still,  under 
the  authorities  cited,  the  defendant  was  liable 
for  his  acts.  Suppose,  instead  of  directing  the 
police  officer  to  arrest  the  plaintiff,  he  himself 
had  seized  and  conflned  him  in  the  depot, 
would  anyone  then  contend  that  the  defend- 
ant would  not  be  liable?  And  can  it  be  said 
that  that  case  would  have  been  any  different  in 
principle  from  this?  Suppose,  instead  of  di- 
recting the  police  officer  to  arrest  him,  he  him- 
self had  made  the  arrest,  and  dragged  the 
plaintiff  through  the  streets  to  the  police  sta- 
tion, can  it  he  doubted  that  the  defendant 
would  have  been  liable?  The  law  makes  it  li- 
able in  such  cases  simply  because  of  the  un- 
lawful interference  with  the  person  of  the 
plaintiff,  a  passenger,  by  one  of  its  employ^: 
and  the  motive  of  the  employ^  is  entirely  im- 
material upon  the  question  of  its  liability.  The 
motive  may  operate  upon  the  question  of  dam- 
ages, but  cannot  wholly  shield  the  defendant 
against  liability.  The  agent  not  only  caused 
the  arrest,  but,  in  violation  of  the  duty 
which  the  defendant  owed  the  plaintiff,  grow- 
ing out  of  the  sale  of  the  tickets,  and  the  con- 
tract thus  made  to  carry  him  to  his  destination, 
he  broke  the  contract  by  rendering  it  impossi- 
ble that  the  plaintiff  could  be  carried.  Instead 
of  going  upon  the  train,  as  he  had  the  right  to 
do  under  his  contract,  by  the  act  of  its  agent 
he  was  taken  to  a  police  station,  and  kept  un- 
der arrest  for  an  hour  or  more.  Can  a  ticket 
a^nt  sell  tickets  to  a  passenger  and  then  arrest 
him,  or  cause  him  to  be  arrested,  so  that  he 
cannot  take  passage  upon  the  train  for  which  he 
has  purchased  a  ticket,  and  the  railroad  com- 
pany escape  all  responsibility  for  his  acts?  If 
the  plaintiff  had  been  a  mere  lounger  in  or 
about  the  defendant's  depot,  havingno  relations 
with  it,— not  a  passenger,— different  rules  of 
law  would  apply,  and  it  may  well  be  that,  up- 
on the  facts  as  they  appear,  it  would  not  have 
been  liable  for  the  assault  upon  him  and  his 
arrest.  Its  liability  to  him  grows  out  of  the 
fact  that  he  was  a  passenger,  entitled  to  its 
protection.  No  question  was  made  up^n  the 
trial  as  to  the  extent  of  the  ticket  agent's  au- 
thority. It  was  there  assumed  that  he  was  the 
a^nt  having  the  charge  of  the  depot  at  East 
New  York.    It  does  not  appear  that  there  was 
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any  other  agent  at  that  point.  He  is  spoken 
of  in  the  evidence  as  "the  a^nt,"  The  gen- 
eral superintendent  of  the  defendant's  road  tes- 
tified that  he  was  "the  a^^ent^of  the  defendant 
at  East  New  York,  and  in  the  motion  by  the 
defendant's  counsel  for  a  nonsuit  he  was  spoken 
of  as  '  'the  agent"  of  the  defendant.  The  judge 
in  his  charge  to  the  jury  spoke  of  him  as  "the 
ticket  agent  in  charge  of  this  station/'  and  no 


exception  whatever  was  taken  to  this  remark* 
and  no  claim  whatever  was  there  made  bv  the 
def endMit  thai  he  was  not  its  agent  in  chai:ge 
of  that  depot.  We  therefore  see  no  reaaoii  to 
doubt  that  the  Judgment  in  favor  of  the  plain- 
tin  is  right,  and  should  be  affirmed,  with  coata. 

Finehf  J.,  concurs. 
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Elmer  E.  GILLINGHAM 
OHIO  RIVER  R  CO.,  Hff.  in  Err. 


(. 


.W.  Va. 
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*1«  A  common  carrier  of  paaitfuigfrni  la 
one  who  nndertakea  for  hire  to  carry 

all  persons  indifferently  who  may  apply  for 
passage,  so  long  as  there  is  room,  and  there  is  no 
legal  ezouse  for  refusing. 

8«  Xhreryone  rldinff  in  a  railroad  car  ia 
Iireannied  prima  Susie  to  be  there  law- 
ftil]]r»  as  a  passenger  having  paid,  or  being  lia- 
ble when  called  on  to  pay  bis  fare. 

8«  It  ia  the  duty  of  the  carrier  to  treat 
the  pa— onger  properly,  and  oarry  him 
safely,  to  protect  the  passenffer  against  any  in- 
Jury  from  the  negUjrenoe  or  willful  misconduct 
of  its  servants  while  performing  the  contract, 
and  of  his  fellow  passengers  and  strangers,  so  far 
as  practicable. 

4«  The  common  carrier  of  paaaenfpera 
ia  not  an  insurer  of  their  saADty  or  of 

their  proper  treatment,  but  is  liable  for  their  in- 
Jury  or  improper  treatment,  due  to  the  negli- 
gence or  willful  misconduct  of  its  servants  while 
engaged  in  executing  the  contract. 

5«  The  common  carrier  of  paaaengpera 
ia  liable  fbr  the  fklae  impriaonment  of 
a  paaaen^er,  made  or  caused  to  be  made  by 
its  conductor  in  charge  of  the  train,  during  his 
execution  of  the  carrier^s  contract  to  treat  prop- 
erly and  convey  safely. 

6.  Section  8i»  chap.  145»  of  the  €k>de» 

which  enacts,  among  other  things,  that  ^  the  con- 
ductor of  every  train  of  railroad  cars  shall  have 
all  the  powers  of  a  conservator  of  the  peace  while 
in  charge  of  the  train,"  does  not  relieve  the  car- 
rier of  passengers  from  such  liability. 

7.  A  caae  of  fklae  impriaonment  of  a  pas- 
senger by  the  conductor  In  which  these  prindples 
are  applied. 

(December  U,  180L) 

ERROR  to  the  Circuit  Court   for   Cabell 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  false  imprisonment  alleged  to  have 
been  caused  by  defendant's  servant.    Afflrmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Z.  T.  Vinson,  for  plaintiff  in  error: 
In  no  phase  of  this  case  would  the  defendant 
be  liable  for  any  injury  to  the  plaintiff  after  he 

*Head  notes  by  Hoiir,  J. 

NOTB.— For  note  on  question  of  ma8ter*s  liability 
for  false  arrest  by  agent,  see  preceding  case. 
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had  been  taken  charge  of  bv  a  regularly  000- 
stituted  officer  of  the  law,  for  when  a  polioe- 
man  arrests  a  party  for  misoonduct  and  carriea 
him  before  a  police  court  it  will  be  presumed 
that  he  acted  in  his  own  official  capadty  and 
not  as  agent  of  the  company  although  lija 
aid  had  originally  been  rendered  as  special 
agent  of  the  company  and  accordingly  tb» 
company  would  not  be  liable. 

Beach,  Railways,  §  889. 

If  the  company  were  liable  for  anything  at 
all  it  would  be  for  a  violation  of  the  contract 
of  carriage  and  in  that  event  plaintiff  could 
onl^  recover  for  actual  damages,  and  that  in  an- 
action  for  the  breach  of  the  contract  and  not 
in  an  action  of  tort. 

See  Snow  v.  AUe^,  144  Mass.  546,  4  New 
Kng.  Rep.  806. 

There  is  no  cause  of  action  shown  by  the 
testimony.  There  is  no  breach  of  any  duty  of 
the  company,  as  a  common  carrier  of  paaseD- 
gers,  to  the  plaintiff  as  a  passenger  Aiown. 
Ebert  was  acting  for  his  own  protection  or  to> 
gratify  his  own  personal  malice  or  hatred. 

All  that  was  claimed  by  said  conductor  at 
the  time  was  that  plaintiff  had  made  a  peracMial 
assault  on  him  while  off  dutv  and  while  his 
train  was  on  the  side  track  and  before  he  bad 
entered  upon  his  duties  for  the  trip.  This  act 
was  clearlv  not  within  the  scope  of  his  author* 
ity  and  did  not  and  could  not  bind  the  com- 
pany. 

See  Rorer,  Raih^ads,  pp.  842.  1193;  BvaM- 
HUe  db  G,  E.  Co,  v.  Baum,  26  Ind.  70.  72; 
Little  Miami  R,  Co.  v.  Wetmore,  19  Ohio  8t. 
110,  2  Am.  Rep.  818;  RouruU  v.  Iklattare,  L. 
di  W.  JR.  Oo.  64  N.  T.  186.  21  Am.  Rep. 
697;  Cohen  v.  Drp  Dock  E.  B.  A  B.  K  Co.  69 
N.  Y.  170;  Hughe%  ▼.  New  York  A  N.  H.  B. 
Co.  4  Jones  &  8.  222;  Pennmflwinia  Go.  ▼. 
Tooney,  91  Pa  266;  Chicago  AN.W.K  Co.  t. 
BayfiM,  87  Mich.  205;  Snyder  v.  Hannibal  ^ 
8t.  J.  B.  Co.  60  Mo.  418;  8tef)efik  v.  Woodward, 
L.  R  6  O.  B.  Div.  818;  Sheridan  v.  CharUek, 
4  Daly,  £»8;  Otmeine  v.  Hannibal  it  St.  J.  B. 
Co.  66  Mo.  672;  Way  v.  Fofoere,  67  Vt  186: 
Stone  V.  Hills,  46  Conn.  44,  29  Am.  Rep.  686; 
Walton  y.  Ifew  York  Cent.  S.  C.  Oo.  189  Mass. 
566;  Chieaffo,  B.  d  Q.  R.  Co.  v.  Ckteey,  9  HI. 
App.  682, 689;  Mali  v.  Lord,  89  N.  Y.  881, 100 
Am.  Dec.  448;  MaUaeh  v.  Ridi^,  86  Hun,  64S. 
Also  Mechem,  Agency,  §§  782,  784,  787,  740; 
Itaacsy.  Third  Ave.  R.  Co.  47  N.  Y.  122, 7  Am. 
Rep.  418. 

Messrs.  Glbaon  A  Miehia.  for  defendant 
in  error: 

The  honorable  trial  court  permitted  the  only 
witness  for  the  defendant^  the  conductor  Eberi,. 
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to  testify  that  his  act  iD  pointing  out  the  plain- 
tiff to  the  policeman  as  the  man  to  be  arrested 
was  a  personal  one.  This  was  going  as  far  as 
the  law  could  possibly  permit.  It  was  for  the 
jury  to  determine  from  the  statement  of  facts 
whether  the  conductor  was  acting  within  the 
scope  of  his  employment. 

See  Donovan  v.  Texoi  dP.  R  Co,  6i  Tex. 
519,  29  Am.  &  Eng.  R.  R.  Cas.  820;  Western 
AA.R  Co.  V.  Turner,  78  Ga.  292,  28  Am.  A; 
Eng.  R  R.  Cas.  455;  Winnegar  v.  Central 
Pass,  R.  Co,  85  Ey.  547.  84  Am.  &  Eng.  R.  R. 
Cas.  462;   WiUiams  v.  PuUman  Palace  Car  Co, 

40  La.  Ann.  87,  88  Am.  &  Eng.  R  R.  Cas. 
407;  Fick  v.  Chicago  d  N.W,  S,  Co.e»  Wis. 
469,  84  Am.  &  Eng.  R  R  Cas.  878,  60  Am. 
Rep.  878;  Wabash,  8t.  L.  d  P.  R,  Co,  v.  Bee- 
tor,  104  111.  296,  9  Am.  &  Eng.  R.  R.  Cas.  264. 

In  Ocffy,  Great  Northern  R,  Co,,  80  L.  J.  Q. 
B.  148,  a  railway  company  was  held  liable  for 
the  act  of  its  station  master  in  wrongfully 
arresting  a  man,  under  a  mistake  and  for  the 
benefit  of  the  company. 

In  Dean  v.  Union  Depot  C^.,  5  L.  R.  A.  442, 

41  Minn.  860.  defendant  was  held  liable  for 
*wi]lf ul  assault  of  servant  of  defendant's  tenant. 

The  rule  relieving  the  master  from  liability 
for  malicious  injury  inflicted  upon  a  paseenffer 
by  its  servant  not  acting  within  scope  of  his 
employment,  does  not  apply  as  between  carrier 
and  passenger. 

Stewart  v.  Brooklyn  db  C,  B,  Co.  90  N,  Y. 
588. 12  Am.  &  Eng.  R.  R  Cas.  127;  Chicago 
&  E.  R,  Co.  V.  Flexman,  108  111.  546,  8  Am.  & 
Eng.  R  R.  Cas.  854;  Wabash  R,  Co,  v.  Sav- 
age, 110  Ind.  156.  28  Am.  &  Eng.  R  R  Cas. 
288;  Schultz  v.  Third  Ave,  R.  Co.  89  N.  Y. 
242. 9  Am.  &  Eng.  R  R  Cas.  412;  LouisriUe 
dk  N,  R,  Co.  V.  KeUy,  92  Ind.  871,  18  Am.  & 
Eng.  R  R  Cas.  1,  47  Am.  Rep.  149. 

A  carrier  of  passengers  is  liable  for  the  will- 
ful and  malicious  acts  of  its  servants  towards 
or  upon  a  passenger. 

nmneUe  v.  New  lork  Cent,  dk  ff,  R.  R,  Co. 
8  L.  R.  A.  224,  120  N.  Y.  117.  44  Am.  &  Eng. 
R  R  Cas.  884;  Harris  v.  Louisville,  N.  0.  A 
T.  R,  Co,  85  Fed.  Rep.  116;  Corbetty.  Twenty- 
Third  St.  R,  Co,  42  Hun,  587;  Snow  v.  Fitch- 
burg  R  Co,  186  Mass.  552,  49  Am.  Rep.  40; 
Cooley,  Torts,  p.  685. 

Holt,  J,,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  trespass  on  the  case, 
brought  on  the  15th  day  of  October,  1889,  in 
the  Circitit  Court  of  Cabell  County  by  Elmer 
Gillingham  agidnst  the  Ohio  River  Railroad 
Company  averring,  in  substance,  that  at  the 
station  in  the  town  of  Huntin^n  he  was  on 
defendant's  passenger  train,  with  the  proper 
ticket  for  Ben  Lomond,  a  station  on  defend- 
ant's line,  and  that  defendant,  through  its 
agent,  the  conductor,  unlawfullv,  falsely,  ma- 
liciously, and  without  reasonably  probable 
cause,  caused  plainti£F  to  be  arrested,  hand- 
cuffed, and  led  and  driven,  in  the  day-time, 
throuffh  the  principal  street  of  Huntington,  a 
long  distance,  to  we  office  of  a  justice,  on  an 
unrounded  charge,  before  whom  he  was  tried 
on  the  merits,  found  innocent,  and  discharged; 
all  of  which  was  done  by  defendant  to  plfdn- 
ttff's  great  mental  anguish,  humiliation,  and 
distress,  loss  of  time,  inconvenience,  and  ex- 
pense, to  his  damage,    etc.     Defendant  ap- 
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peared.  and  demurred  to  the  amended  declar- 
ation, and  the  court  overruled  the  demurrer^ 
and  thereupon  defendant  pleaded  not  guilty. 
The  cause  was  tried  bv  a  jury.  The  jury 
brought  in  a  verdict  for  f  1,000  damages.  De- 
fendant moved  the  court  to  set  the  same  aside, 
and  award  a  new  trial,  and  made  various  other 
motions,  all  of  which  the  court  overruled,  and 
rendered  judgment,  and  defendant  brings  it 
here  on  writ  of  error. 

On  behalf  of  plaintiff  four  witnesses  were- 
examined, — himself,  the  officer  who  made  the 
arrest,  and  W.  A.  Thomley  and  William  Bell, 
who  were  present  at  the  arrest  and  during  the- 
transactions  which  led  to  it.  On  behalf  of  de- 
fendant, one  witness  was  examined,  viz.,  the 
conductor  of  the  passenger  train,  who  caused 
the  arrest  to  be  made.  The  record  sets  out  in 
full  the  evidence,  not  the  facts  proved.  As  to 
a  large  part  of  it,  however,  there  is  no  substan- 
tial conflict,  so  that  it  can  be  safely  said,  for 
the  present  purpose,  that  the  facts  are  as  fol- 
lows: The  plaintiff,  twenty-four  years  old, 
was  a  farmer,  living  in  Ohio,  nine  miles  from 
OalKpolis,  but  for  a  short  time  preceding  Sep- 
tember 17,  1889.  had  been  working  for  Thorn- 
ley,  at  a  saw-mill,  in  Cabell  County,  W.  Va. 
On  that  day  he  came  into  Huntington,  bought, 
a  railway  ticket  from  defendant  for  Greenbot- 
tom  depot.  He  had  an  uncle  living  in  Hun- 
tington, and  before  starting  received  a  letter 
from  home  stating  that  his  mother  was  sick. 
He  thereupon  decided  to  go  on  up  to  Ben 
Lomond  station,  and  bought  from  defendant  a 
ticket  for  that  place.  He  then  went  back  to- 
the  depot,  some  forty  minutes  before  the  sched- 
ule time  for  his  train  to  start,  Thomley  being 
with  him.  The  train  was  standing  on  the  side 
track,  about  thlrty-flve  yards  above  the  depot. 
It  was  raining  very  hard,  and  they  walked 
across  the  track,  and  got  on  the  coach;  but. 
finding  it  locked,  they  stood  on  the  platform 
until  it  was  unlocked,  when  they  went  in  and 
sat  down  in  the  smoking  car,  as  Thomley  was* 
smoking.  The  conductor  and  brakeman  were 
on  the  train  when  plaintiff  got  on.  When  Gil- 
lingham, the  plaintiff,  and  Thomley  got  on 
the  platform,  they  were  followed  onto  it  by  one 
Cofirer,  a  young  man,  yesry  perceptibly  intoxi- 
cated at  the  time.  Plaintm  was  entirely  sober, 
not  having  drank  anything  intoxicating  thni 
day,  being  orderly  and  well  behaved  as  well  as 
sober,  making  no  distmrbance  of  any  kind  dur- 
ing the  whole  transaction.  But  Coffer  com- 
menced kicking  or  pounding  on  the  door,  when 
the  conductor  went  to  the  door,  saw  Coffer 
standing  at  the  far  side.  Coffer  looked  and 
acted  as^f  very  drunk.  Thereupon  the  conduct^ 
orput  his  hand  on  Coffer's  shoulder,  and  said : 
"Young  man,  you  ought  not  to  go  on  the  cars 
this  way.  You  might  get  hurt  or  killed  and 
then  I  would  be  responsible  for  it "  Coffer  then^ 
put  his  hand  down  into  his  pocket,and  drew  out 
an  open  knife  with  a  blade  three  or  four  inches 
long.  The  conductor  stepped  back  into  the 
car,  picked  up  a  coupling  pin,  went  to  shut 
the  door,  when  Coffer  raised  the  knife  a  second 
time.  The  conductor  hit  him  on  the  knuckles 
with  the  pin,  and  he  (Coffer)  threw  t^e  knife 
"down  like."  The  conductor  told  him  to  get 
off  the  train  or  he  would  throw  the  pin  at  h&, 
and  picked  it  up  for  that  purpose,  but  refrained, 
but  at  the  depot  sent  the  baggage-master  for  a. 
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police  officer.  Witness  Beattj,  the  policemaD, 
•came,  when  the  conductor  told  him  to  arrest  a 
.man  who  was  in  the  smoking  car,  who  he  was 
afraid  would  do  him  some  harm.  The  police- 
man, conductor  and  another  passed  out  of  the 
baggage>car  into  the  smoking-car  and  there 
they  found  plainti£F,Gil]ingham,  seated;  Thorn- 
ley,  smoking,  sitting  behind  him  on  the  same 
'Seat  with  Coffer;  Coffer  having  his  head  lean- 
ing on  the  back  of  plaintiff's  seat  The  con- 
ductor pointed  out  plaintiff  and  directed  the 
policeman  to  arrest  hiuL  The  policeman  asked 
the  conductor,  ''Are  you  sure  that  is  the  man?" 
The  conductor  said  he  was  and  that  he  had  a 
knife.  The  policeman  then  ordered  plaintiff 
to  stand  up  and  takeout  his  knife,  and  the  con- 
ductor came  up  and  said  he  recognized  the 
knife  and  plaintiff  handed  it  to  the  policeman, 
and  pointing  to  Coffer  on  the  next  seat  be- 
hind, said  :  "It  was  not  me,  but  that  man." 
The  policeman,  raising  Coffer's  head  off  the 
seat,  asked  Coffer  what  was  the  matter  with 
him.  Thomley  also  then  said  Coffer  was  the 
man;  and  Beatty,  the  officer,  thinkine  there 
must  be  something  wrong,  and  that  the  con- 
^luctor  was  mistaken,  again  asked  him  if 
])laintiff  was  the  man  and  the  conductor  told 
him  he  was  sure  he  was  the  man  and  to  take 
him  and  hold  him  until  he  came  back.  Then 
the  policeman  put  handcuffs  on  plaintiff  and 
:9tarted  with  him.  Thomley  went  out  on  the 
platform  and  ^gain  told  them  plaintiff  was  not 
the  man.  The  policeman  led  plaintiff  through 
the  street  with  the  handcuffs  on,  first  to  his 
uncle's  James  Gillingham,  and  then  to  the  of- 
fice of  the  justice;  and  the  conductor  moved 
•out  with  the  train.  The  justice  tried  the  case 
on  the  merits,  acquitted  the  prisoner  and  dis- 
charged him.  Plaintiff  did  not  look  like  Coffer 
in  dress,  size  or  otherwise.  Plaintiff  was  sober, 
•quiet  and  well-behaved.  Defendant  asked  the 
conductor  as  its  witness,  "Was  the  act  of  your 
pointing  out  the  man  as  the  one  who  had  com- 
mitted the  assault  upon  you  a  personal  one?" 
fie  answered,  ^*It  was  personally  done."  He 
further  said:  "Plaintiff  had  done  nothing  that 
he  knew  of  in  violation  of  the  rules  of  the  de- 
fendant Company,  had  done  nothing  against 
its  property,  and  that  he  himself  was  off  duty 
as  conductor  when  the  arrest  was  made;  he 
thought,  and  that  he  honestly  believed  that 
plaintiff  was  the  man  who  cut  at  him  with  the 
knife." 

The  defendant,  as  a  common  carrier  of  pas- 
sengers, was  hound  to  treat  the  plaintiff,  as  one 
of  its  passengers,  respectfully,  and  carry  him 
safely  to  Ben  Lomond — the  point  his  ticket 
<»lled  for.  "Among  the  obligations  which 
such  a  contract  imposes  are  to  protect  the  pas- 
senger against  any  injury  from  negligence  or 
willful  misconduct  of  its  servants  while  per- 
forming the  contract,  and  of  his  fellow  passen- 
gers and  strangers,  so  far  as  practicable;  to 
treat  him  respectfully,  and  to  provide  him  with 
the  usual  accommodations,  and  any  informa- 
tion and  facilities  necessary  for  the  full  per- 
formance of  the  contract  on  the  part  of  the 
carrier.  And  these  obligations  continue  to 
rest  upon  the  carrier,  its  servants  and  em- 
ployes, while  such  contract  continues  and  is  in 
process  of  performance."  Diinnelle  v.  New 
York  Gent  d  H.  R.  H.  Co..  120  N.  Y.  117.  8 
L.  R.  A.  224,  44  Am.  &  Eng.  R.  R.  Cas.  384 
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-886,  (1890)  and  cases  cited  on  page  886.  In 
Harris  v.  Nicholas,  5  Munf.  488,  (decided  in 
1817,)  it  is  stated  that  "an  employer  or  master 
is,  in  general,  not  responsible  for  a  willful  and 
unauthorized  trespass,  committed  by  bis  a^nt, 
overseer  or  servant."  But  in  Crump  v.  United 
StaUsMin.  Co,,  7  Gratt.  852,  56  Am.  Dec.  116. 
(decided  in  1851,)  it  was  held  that  the  princi- 
pals are  bound  by  the  false  representationa  of 
the  agent,  though  they  neither  authorized  them 
nor  were  informed  of  them.  In  Trae^  ▼. 
Cloyd,  10  W.  Va.  19,  Raymond,  J.,  in  deliver- 
ing the  opinion  of  the  court,  refers  to  the  case 
of  Harris  v.  Nicholas,  cited  above,  and  also  to 
Judge  Story's  work  on  Agencv.  But  the  point 
was  not  involved  and  not  decided.  And  in 
Harris  v.  Nicholas  it  was  only  held  that  where 
the  act  of  the  servant  or  agent  was  neither  au- 
thorized by  his  principal  nor  committed  in  the 
usual  course  of  his  duty  as  such,  the  master 
was  not  liable.  "The  general  maxim  of  the 
law,  subject  to  only  a  &w  exceptions,  is  that 
whatever  a  man  tut  juris  may  himself  do  be 
may  do  by  another,  which  is  expressed  by  the 
maxim  ^t  faeit  per  alium  faeii  per  se/'  1 
Minor,  Inst.  225;  1  BL  Com.  429,  (see  editor's 
notes  on  this;)  1  Hammond's  Bl.  Com.  719. 
See  note  1  to  section  461  of  Greenough's  Edition 
of  Story  on  Agency,  who  contends  that  it  is 
service,  and  not  agency,  which  makes  the 
master  liable  for  his  servant's  torts.  However 
this  mav  be,  the  modem  doctrine  is  well  settled 
that  "that  which  the  superior  has  put  the  in- 
ferior in  motion  to  do  must  be  regarded  as  done 
by  the  superior  himself,  and  his  responsibility 
is  the  same  as  if  he  had  done  it  in  person.  The 
maxim  covers  acts  of  omission  as  well  as  of 
commission,  and  embraces  all  cases  in  which 
the  failure  of  the  servant  to  observe  the  rights 
of  others  in  the  conduct  of  the  master's  busi- 
ness has  been  injurious,"  (Cooley,  Torts,  584,) 
as  well  as  those  cases  in  which  Uie  servant  has 
failed  to  perform, refused  to  perform,or  has  neg- 
ligently performed,  the  duties  due  from  the  mas- 
ter to  others  in  the  conduct  of  such  business; 
and  the  master  is  (primarily  liable  to  others  for 
his  own  negligence  in  employing  servants  who 
are  wanting  In  the  requisite  care,  skill,  or 
prudence  for  the  business  intrusted  to  them, 
when,  by  the  exercise  of  ordinarv  care,  it  would 
have  been  known:  and  in  regard  to  passengers 
whom  the  carrier  has  bound  itself  to  canr 
safely,  whether  such  want  of  care,  skill,  ana 
prudence  could  have  been  ascertained  or  not; 
for,  between  the  two,  the  carrier,  who  has 
made  the  wrong  possible,  though  innocent  in 
other  respects,  must  pay  the  damage  or  suffer 
the  loss.  But  what  the  servant  thus  does  with- 
out authority  must  be  done  in  the  master's 
service;  must  be  in  the  line  or  within  the  scope 
of  his  employment.  Masters  "are  responsible 
for  the  acts  of  their  servant  in  those  things 
that  respect  his  duty  under  them,  though  they 
are  not  answerable  for  his  misconduct  m  those 
things  that  do  not  respect  his  duty  to  them." 
Lord  Kenyon,  Ch.  /.,  in  EUis  v.  Turner,  8  T. 
R  581-583,  as  quoted  in  Bishop  on  Non-con- 
tract Law,  §  612.  ^'So,  when  a  railway  com- 
pany puts  a  conductor  in  charge  of  its  train, 
and  he  purposely  and  wrongtully  ejects  the 
passenger  from  the  cars,  the  railway  company 
must  bear  the  blame  and  pay  the  damages. 
As  between  the  company  and  the  passenger. 
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the  right  of  ihe  latter  to  compensation  is  un- 
queetionable."  Coolev, Torts,  2a  ed.  p.  626,  and 
cases  cited.  Why?  Not  because  tne  company 
aatborized  it  expressly  or  impliedly,  but  be- 
cause it  was  the  duty  of  the  company  to  treat 
him  properly,  and  carry  him  safely;  and  it 
makes  no  difference  what  was  the  conductor's 
motive  for  doing  the  act,  how  exclusively  per- 
gonal it  may  have  been,  or  how  foreign  to  the 
master's  business  then  in  hand,  of  transporting 
the  passenger,  if  the  act  was  in  violation  of  the 
master's  duty  to  the  passenger,  which  it  was 
the  conductor's  duty  to  discharge  and  perform 
lis  the  master's  servant  and  in  the  master's 
place.  And  the  same  principle  applies  to  other 
acts  in  the  same  circumstances,  such  as  assault 
and  battery.  Stewart  v.  Brooklyn  d  C.  E.  Co, 
«)  N.  y.  688,  43  Am.  Rep.  185;  Bryant  v. 
Rich,  106  Mass.  180,  8  Am.  Rep.  811;  Chicago 
A  E,  R.  Co.  V.  Flexman,  108  III.  546, 8  Am.  & 
Eog.  R.  R.  Cas.  854;  Wabash  R,  Co,  v.  Satage, 
110  Ind.  156,  6  West.  Rep.  298.  flee  Thomp. 
Curr.  p.  368,  notes  to  Pendleton  v.  Kinsley,  8 
aiff.  418.  Harris  v.  lAmisnlle,  ilT.  O.d'AR. 
Co.  35  Fed.  Rep.  116,  was  a  case  of  false  im- 
prisonment. See  case  of  Corbett  v.  Twenty- 
third  St.  R.  Co.  42  Hun,  587  (1886),— also  a 
case  of  assault  and  false  imprisonment.  Mech- 
em,  in  his  work  on  Agency,  §  740,  gives  the 
general  rule  as  follows:  "While,  as  has  been 
seen,  it  is  well  settled  that  the  principal  is  lia- 
ble for  the  negligent  act  of  his  agent  commit- 
ted in  the  course  of  his  employment,  it  has 
been  held  in  many  cases  that  he  is  not  liable 
for  the  agent's  willful  or  malicious  act.  In 
the  language  of  Judge  Cowen,  which  fairly 
states  the  doctrine  of  these  cases,  'the  dividing 
line  is  the  willfulness  of  the  act.'  Wright  v. 
Wilcox,  19  Wend.  845,  82  Am.  Dec,  507.  The 
tendency  of  modern  cases,  however,  is  to  at- 
tach less  importance  to  the  intention  of  the 
agent,  and  more  to  the  question  whether  Ihe 
act  was  done  within  the  scope  of  the  agent's 
employment;  and  it  is  believed  that  the  true 
rule  may  be  said  to  be  that  the  principal  is  re- 
sponsible for  the  willful  or  malicious  acts  of 
the  agent  if  they  are  done  in  the  course  of  his 
employment,  and  within  the  scope  of  his  au- 
thority; but  that  the  principal  is  not  liable  for 
such  acts,  unless  previously  expressly  author- 
ized or  subsequently  ratified,  when  they  are 
done  outside  of  the  course  of  the  agent's  em- 
ployment, and  beyond  the  scope  of  his  authori- 
ty,— as.  where  the  agent  steps  aside  from  his 
employment  to  gratify  some  personal  animosi- 
ty, or  to  give  vent  to  some  private  feeling  of 
his  own."  See  cases  cited.  Such  seems  to  be 
the  present  modern  doctrine  as  to  passenger 
carriers,  and  founded  upon  public  policy,  if  not 
upon  the  principle  alreadv  stated. 

'*  False  imprisonment  {s  any  unlawful  phys- 
ical restraint  by  one  of  another's  liberty, 
whether  in  prison  or  elsewhere."  Bishop, 
Non-con t.  Law,  §  206,  and  cases  cited.  "False 
imprisonment  is  a  wrong  akin  to  the  wrongs 
of  assault  and  battery,  and  consists  in  impos- 
ing by  force,  or  threats  an  unlawful  restraint 
upon  a  man's  freedom  of  locomotion.  Prima 
facie,  any  restraint  put  by  fear  or  force  upon 
the  actions  of  another  is  unlawful,  and  consti- 
tutes false  imprisonment,  unless  a  showing  of 
justification  makes  it  a  true  or  legal  imprison- 
ment."   Cooley,  Torts,  196.     "An  abuse  of  a 
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lawful  arrest  is  also  false  imprisonment;  as 
cruelly  treating  the  arrested  person,  insulting 
him,  imposing  on  him  undue  hardships. 
Bishop,  Noncont.  Law.  §  210.  "In  false  im- 
prisonment proper,  as  distinguished  from  ma- 
licious prosecution,  malice  is  not  required"  (Id. 
§  212):  but  want  of  reasonable  and  probable 
cause  is  sufficient.  "  When  the  officer,  acting 
however  honestly,  arrests  the  wrong  person, 
not  being  misled  thereto  by  the  person  him- 
self, it  is  a  case  of  false  imprisonment."  Id. 
§  218.  The  mistake  may  be  shown  in  mitiga- 
tion of  damages.    See  cases  in  note. 

We  have  seen  that  it  is  the  duty  of  the  com- 
mon carrier  of  passengers  to  treat  his  passen- 
gers properly  and  respectfully,  and  to  carry 
them  saiely,  and,  though  not  an  insurer,  yet 
the  law,  based  upon  pnnciples  of  public  poli- 
cy, is  strict  and  exacting  in  requiring  their  per- 
formance; and  surely  in  this  day,  when  all  the 
world  is  carried  to  and  fro  daily  by  instru- 
mentalities vast  in  power  and  force,  and,  with- 
out constant  vigilance  and  great  care  and  skill, 
almost  as  dangerous  as  forceful,  owned  by 
mere  corporate  entities,  public  policv  is  not 
likely  to  exact  any  less  stringent  rule.  The 
earner  is  not  only  bound  to  safely  carry  and 
properly  treat  the  passenger,  but,  as  far  as  may 
be,  to  keep  an  orderly  and  well-regulated 
house,  for  such  in  fact  it  is  in  these  davs,  "pro- 
tecting the  passengers  from  the  assaults  of  fel- 
low-passengers or  trespassers  during  the  sub- 
sistence of  the  contract  of  transportation." 
Pittsburgh,  Ft.  W.  d  C.  R.  Co.  v.  Hinds,  58  Pa, 
512;  Thomp.  Carr.  295,  and  notes.  See  also 
opinion  of  Shaw,  Ch.  J.,  in  Com.  v.  Power,  7 
Met.  596-601,  41  Am.  Dec.  465,  citing  Mark- 
ham  V.  Brown,  8  N.  H.  523,  31  Am.  Dec.  209. 
And  to  enable  the  company  to  discharge  these 
duties  the  more  efficiently  through  its  conduct- 
or, put  as  a  living,  intelhgent  person  to  act  as 
its  representative  in  the  flesh  for  that  purpose, 
our  statute  has  enacted  that  "the  conductor  of 
every  train  of  rail  'oad  cars  shall  have  all  the 
powers  of  a  conservator  of  the  peace  while  in 
charge  of  such  train," — Section  81,  chap.  145, 
Code,  p.  906  (ed.  1891), —thus  ^ving  him  as  con- 
ductor the  shield  and  protection  as  well  as  the 
authority  and  power  of  the  State  in  keeping 
and  enforcing  law  and  order,  and  protecting 
persons  and  property.  This  is  a  ^eat  thing 
for  him,  for  his  company,  for  his  passengers, 
for  the  public  at  large.  For  him.  not  onljr  be- 
cause he  can.  in  the  discharge  of  his  various 
and  often  perplexing  duties,  now  speak  and  act 
with  more  confidence  with  the  State  at  his 
back,  but,  as  such  conservator  of  the  peace, 
may  properly  be  treated  with  more  indulgence, 
because  he  is  specially  charged  with  a  duty  in 
the  enforcement  of  the  laws.  If  by  him  an 
arrest  is  made  with  reasonably  probable  cause 
for  belief,  he  will  be  excused,  even  though  it 
appear  afterwards  that  in  fact  no  offense  had 
been  committed.  See  Cooley,  Torts,  202.  For 
the  corporate  master  and  owner,  not  only  for 
these  reasons,  but  for  the  superadded  one  that 
its  duties  to  its  passengers,  its  servants,  and  the 
public  can  now  be  more  efficiently  performed 
through  its  living  representative,  put  in  charge 
for  the  purpose,  as  well  as  making  more  safe 
and  secure  its  widely  extended  property.  For 
the  passengers,  because  their  safety  and  well- 
being  can  be  better  guarded.    And  for  the 
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State,  as  interested  in  the  preservation  of  law 
and  order,  as  well  as  in  all  these  things.  But 
there  is  nothing  to  indicate  that  it  was  the  in- 
tent of  the  law-making  power  to  slacken  the 
vigilance,  or  diminish  the  responsibility  of  the 
common  carrier,  or  render  it  less  liable  for  fail- 
ure to  discharge  its  duties  than  before. 

Now,  returning  to  the  facts,  there  is  little  or 
no  conflict  in  the  evidence,  and  I  have  given 
them  with  some  minuteness,  and,  so  far  as  the 
conductor  details  them,  pretty  much  in  his  own 
language.  We  find  that,  as  matter  of  fact,  he 
had  taken  charge  of  the  train  as  such  conduct- 
or, whether  the  thirty  minutes  had  fully  run 
out  or  not.  He  was  on  the  train,  acted  and 
spoke  as  the  one  in  charge,  chided  and  cau- 
tioned Coffer  for  his  drunkenness,  had  the 
doors  opened,  received  passengers,  and  made 
ready  to  start,  in  the  mean  time  sending  a  sub- 
ordinate for  the  police  officer  to  make  the  ar- 
rest. In  truth  it  is  said  for  his  defendant 
Company,  if  not  by  himself,  as  matter  of  com- 
plete exculpation  of  the  master,  that  he  was 
acting  as  a  conservator  of  the  peace  under  the 
statute,  and  therefore  could  not  be  acting  in 
any  other  capacity.  He  could  onlv  be  such 
conservator,  as  a  superadded  function  to  that 
of  '^conductor  of  a  railroad  train,  while  in 
charge  of  such  train."  He  caused  to  be  arrest- 
ed and  handcuffed,  and  led  through  the  streets 
of  Huntington,  in  the  open  lieht  of  day,  with- 
out any  reasonable  or  probable  cause,  a  sober 
and  orderly  and  well-behaved  young  man.  on 
the  train  as  a  passenger,  who,  as  he  now  says, 
as  another  ground  oi  defense  for  bis  principal, 
had  in  his  own  language  done  nothing  in  vio- 
lation of  the  rules  of  the  Ohio  Railroad  Com- 
pany; done  nothing  against  the  property  of  the 
Company,  but  had  oouj^ht  his  ticket,  was 
qnietlv  seated  on  the  train  waitins:  for  it  to 
carry  him  to  Ben  Lomond ;  and  it  was  the  duty 
of  the  defendant  to  cause  that  to  be  done  safe- 
ly and  properly,  as  it  had  contracted  to  do, 
and  it  cannot  escape  liabilitv  by  laving  the 
fault  on  its  servant.  In  GraJcer  v.  Ghieago  d 
N,  W,  R.  Co.,  86  Wis.  657,— a  suit  for  an  as- 
sault committed  by  the  conductor  on  a  lady 
passenger, — the  same  defense  was  made  as  is 
set  up  here, — that  it  was  the  unauthorized  and 
purely  personal  act  of  the  conductor,  and  not 
within  the  scope  of  his  employment.  Ryan, 
Ch.  </.,  in  delivering  the  opinion,  among  other 
things,  said:  "And  is  the  appellant  here  to 
contend  that  it  has  no  responsiblity  for  the 
flagrant  violation  of  the  contract  which  the  re- 
spondent paid  it  to  make  and  to  keep  by  its 
sole  representative  appointed  to  keep  it  on  its 
behalf?  Like  the  English  crown,  it  lays  its 
sins  upon  its  servants,  and  claims  that  it  can 
do  no  wrong.  We  cannot  bend  down  the  law 
to  such  a  convenience.  The  appellant  tortious- 
ly  broke  this  contract  as  surely  as  it  made  it, 
committed  this  tort  as  surelv  as  it  made  the 
contract.  **  The  willfulness  of  the  servant's  act 
is  no  excuse  so  long  as  it  amounts  to  a  breach 
of  the  contract  ( Weed  v.  Panama  R,  Co.  17  N. 
Y.  862,  72  Am.  Dec.  474);  nor  the  fact  that 
the  act  is  wholly  disconnected  from  his  duties, 
and  a  purely  wanton  assault.  In  Miltoaukee  d 
M,  R.  Co.  V.  Finney,  10  Wis.  889,  the  court 
held  '*that  the  proper  rule  was  that,  where  the 
misconduct  of  the  agent  caused  a  breach  of 
the  obligation  or  contract  of  the  principal, 
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the  principal  would  be  liable,  whether  such 
conduct  be  willful  or  malicious  or  merely  neg- 
ligent." There  are  many  other  cases  to  the 
same  effect,  which  need  not  be  here  cited,  for 
here  the  wron^  complained  of  was  clearly  in 
the  line  of  service.  It  was  done  by  the  serv- 
ant in  those  things  that  related  tu  his  duty  un- 
der the  master,  and  was  not  the  '^servant's  in- 
dependent tort,  committed  outside  the  sphere  of 
his  employment."  See  Bishop,  Non  oont.  Law, 
g  685.  Personal  liberty  is  a  natural  rizbt. 
''And,  prima  facie,  any  restraint  put  by  Tear 
or  force  upon  the  actions  of  another  is  unlaw- 
ful, and  constitutes  false  imprisonment,  unless 
a  showing  of  Justification  makes  it  a  true  or 
legal  imprisonment."    Cooley,  Torts,  196. 

In  this  case  the  innocence  of  the  plaintiff  is 
shown  bejond  all  question,  not  onlv  by  a  trial 
and  acquittal,  but  by  the  same  evidence  given 
under  oath  by  Thornley  and  others  which  was 
^ven  by  him  and  others  without  oath  to  and 
m  the  presence  of  the  conductor  and  police  of- 
ficer before  and  at  the  time  they  were  making 
the  arrest,  now  reinforced  by  the  evidence  of 
the  conductor  himself;  and  it  must  be  remem- 
bered that  Thornley  had  long  known  and  knew 
well  both  plaintiff  and  Coffer,  and  was  present 
with  the  two  from  the  beginninff  of  the  diffi- 
culty between  the  conductor  ana  Coffer  down 
to  the  time  plaintiff  was  led  away  out  of  the 
car  under  arrest.  Tlie  conductor  says  be 
was  so  much  excited  that  he  could  not  use 
his  ordinary  prudence  and  carefulness, 
and  thus  made  the  mistake.  That  he  did 
it  by  mistake,  I  think  there  can  be  no 
question.  What  motive  could  he  have  had  to 
treat  his  passenger,  Gillingham,  in  that  way? 
None  whatever,  so  far  as  this  record  discloses. 
But  if  he  had  Ustened  at  the  time  to  those  who 
knew,  or  had  used  ordinarv  care  to  examine 
for  himself,  or  had  taken  the  hint  given  him 
by  the  officer  that  he  was  acting  rash  I  v,  and 
making  a  grave  mistake,  none  would  have 
been  made;  he  would  soon  have  come  to  his 
senses.  But  from  some  cause  he  failed  to  do 
this,  and  his  mistake  was  not  innocent  in  the 
eyes  of  the  law,  and  the  arrest  was  made  with- 
out any  reasonable  or  probable  cause,  of  a 
passenger,  whom  it  was  the  Company's  con> 
tract  duty  to  carr^  safely  to  the  destination 
mentioned  in  his  ticket,  for  which  very  pur- 
pose, among  others,  he  was  put  in  chaxge  of 
the  train,  so  that  the  act,  although  in  violation 
of  his  duty  to  the  carrier  as  well  as  to  the  pas- 
senger, was  clearly  within  the  scope  of  his 
employment,  and  therefore  the  master  is  liable. 

The  jury  fixed  the  damages  at  $1,000,  and 
the  trial  court  refused  to  duturb  the  finding. 
But  defendant,  by  its  counsel,  claims  that  the 
damages  estimated  should  have  been  limited 
to  the  actual  money  loss  sustained  by  plaintiff 
for  loss  of  time  and  actual  expenses  incurred 
by  him  in  consequence  of  his  having  been  put 
off  the  train,  and  that  the  jurv  should  have 
been  told  that  they  could  not  give  exemplary, 
vindictive,  or  punitive  damages, — terms  often 
used  indifferently  in  describing  these  dam- 
ages. The  exigencies  of  the  case  in  hand  do 
not  call  for  any  critical  examination  of  the 
subject.  For  that  I  refer  to  the  f uU  and  able 
discussion  of  the  subject  by  the  late  Jftdge 
Green  in  Pegram  v.  SiorU,  81  W.  Ya.  220,  aim 
published  in  7  Am.  &  £ng.  Encyclop.  Law. 
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448,  under  the  bead  of  "Exemplary  Damages:" 
"Exemplary  damages  is  the  money  given  to 
the  plaintiff  by  the  jury  as  compensation  for 
the  injury  inflicted  by  the  defendant  on  the 
mental  feelings  of  the  injured  person,  such  as 
bis  shame,  degradation,  loss  of  social  position, 
and  the  like,  resulting  from  the  tort  for  which 
the  action  is  brought.*'  7  Am.  &  Eng.  Ency- 
clop.  Law.  448.  And  in  actions  of  tort,  when 
gross  fraud,  malice,  or  oppression,  or  any 
wanton,  willful,  and  deliberate  disregard  of 
the  injured  person's  rights,  appears,  the  jury 
are  not  bound  to  adhere,  In  computing  it,  to 
the  determinable  money  loss  or  damages,  but 
may  give  such  damages  as  will  be  exemplary 
in  keeping  others  from  so  doing,  and  the  de- 
fendant from  repeating  like  conduct.  It  may 
be  smart-money  as  to  the  defendant,  provided 
it  be  not  an  excessive  or  unreasonable  solaiium 
to  the  plaintiff.  See  1  Sedgw.  Dam.  8th  ed. 
chap.  11. 

In  this  case  the  plaintiff  passenger,  entitled 
to  proper  and  respectful  treatment,  was  surely 
entitled  to  exemplary  damages  for  the  great 
indignity  and  humiliation  to  which  he  was 
subjected  in  being  arrested,  handcuffed,  and 
led  away  without  the  slightest  pretext  or  cause 
for  it  whatever,  except  that  the  conductor  per- 
sisted in  closing  his  eyes  and  shutting  his  ears 
.0  those  who  knew,  and  both  showed  him  and 
told  him,  the  real  offender. 

These  were  the  main  questions.  Others, 
however,  were  raised  and  discussed,  which 
should  not  be  passed  by.  I  need  not  give  the 
amended  declaration.  It  was  in  tort  for  false 
imprisonment  and  malicious  prosecution,  with 
the  usual  inducement  of  the  circumstances,  in- 
cluding the  contract  for  transportation,  and 
the  demurrer  was  properly  overruled. 

The  court,  at  the  request  of  defendant,  di- 
rected the  jury  to  find  in  writing  upon  three 
particular  questions  of  fact  submitted  to  them 
under  section  5,  chap.  131,  of  the  Code:  (1) 
"Was  the  arrest  of  Gillingham  the  result  of 
an  assault  wiUi  a  knife  in  the  hands  of  one 
Coffer  made  upon  Ebert  (the  conductor)  while 
the  train  was  upon  the  side  track,  before  back- 
ing down  to  the  depot  for  departure?"  To 
this  the  jury  answered,  "Yes."  This  question 
was  immaterial.  If  true,  it  was  no  bar.  It 
constituted  no  complete  defense;  and  there- 
fore, not  being  inconsistent  with  the  general 
verdict  of  guilty,  it  could  not  control  the  lat- 
ter, and  the  court  could  not  accoiumgly  give 
a  judgment  on  it.  (2)  Question  No.  2  was  the 
same  in  substance,  under  a  slightly  different 
form,  and  was  answered  in  the  same  way,  and 
was  properly  disregarded  by  the  court  in  giv- 
ing judgment,  and  for  the  same  reason.  (3) 
*  *Dia  Ebert  (the  conductor)  have  any  author- 
ity from  the  defendant  company  to  cause  Gil- 
liugham's  (the  plaintiff's)  arrest,  and,  if  so, 
bow,  when,  and  by  what  otflcial  of  said  com- 
pany was  Ebert  authorized  to  cause  said  ar- 
rest?" The  jury  answered,  "Yes;  from  the 
Ohio  River  Railroad  Company;"  not  giving 
the  name  of  any  special  official,  or  the  manner 
or  the  time  of  conferring  such  special  author- 
ity. As  we  have  already  seen,  no  special  au- 
thority from  any  official  was  needed.  The 
liability  of  the  company  grew  out  of  its  obli- 
gation to  answer  for  any  injury  inflicted  upon 
the  passenger  by  the  willful  misconduct  or 
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negligence  of  its  servant,  who  was  put  in 
charge  of  the  train  for  the  purpose  and  with 
the  duty  of  carrying  the  passenger  safely. 
This  special  question  also  was,  therefore,  im- 
material, and,  if  it  had  been  answered  as  to 
the  special  official  with  a  "No"  instead  of  a 
"Yes,"  it  would  still  have  been  the  duty  of 
the  court  not  to  permit  it  to  control  the  gen- 
eral verdict.  Kei-r  v.  Lnnsford,  31  W.  va. 
659;  Wheeling  Bridge  Co.  v.  Wheeling  dt  B. 
Bridge  Co.  84  W.  Va.  156,  and  the  discussion 
of  the  subject  and  authorities  cited  by  Lucas, 
J.,  in  delivering  the  opinion  of  the  court;  and 
Peninsular  Land  Transp.  d  Mfg.  Co.  v.  Frank- 
lin Ins.  Co.  (W.  Va.)  14  8.  E.  Rep.  237,  (de- 
cided at  this  term). 

Various  exceptions  were  taken  by  defend- 
ant during  the  progress  of  the  trial.  One  was 
permitting  testimony  to  go  to  the  jury  of  what 
occurred  to  the  plaintiff  after  he  was  arrested 
and  removed  from  the  car.  Plaintiff,  as  a 
witness,  states  in  substance  that  the  officer, 
Beatty,  took  plaintiff  by  way  of  Beatty*s  house 
to  the  office  of  Squire  Taylor,  where  he  was 
tried  and  acquitted.  To  that  evidence  I  see 
no  objection.  When  the  conductor  was  on 
the  stand  as  a  witness  for  defendant  counsel 
for  defendant  several  times  asked  the  witness 
for  whom  he  was  acting  when  he  pointed 
plaintiff  out  to  the  police  officer  as  the  one  to 
arrest,  and  whether  or  not  this  was  a  personal 
matter  between  the  witness  and  the  plaintiff; 
whether  he  was  acting  in  his  own  behalf  or 
in  his  official  capacity;  and  if  any,  what,  au- 
thority he  had  for  arresting  or  causing  plaintiff 
to  be  arrested;  or  whether  lie  was  then  acting 
within  the  scope  of  his  authority  as  conductor 
of  that  Ohio  River  train;  all  of  which  the  court 
for  awhile  steadily  refused  to  permit  to  be  an- 
swered. But  the  court,  during  the  trial,  did 
permit  the  witness  to  answer  that  there  was 
no  solicitation  from  anyone  to  make  the  ar- 
rest, "only  himself;"  that  his  pointing  out 
plaintiff,  etc.,  "was  personally  done;"  that  he 
"was  off  duty  at  the  time  the  arrest  was 
made;"  "that  he  honestly  believed  that  Gil' 
lin^ham  waer  the  man  that  cut  at  him  with  the 
knife  when  he  pointed  him  out  to  the  police- 
man." These  questions  and  answers  were 
permitted  to  go  to  the  jury,  being  substantial 
answers  to  the  questions  before  ruled  out,  so 
that  we  need  not,  at  this  point  at  least,  con- 
sider these  exceptions  further. 

Two  instructions  were  given  on  motion  of 
plaintiff, — ^No.  1  and  No.  2.  Seven  were 
asked  for  by  defendant  Nos.  1 ,  2,  and  4  were 
given,  and  Nos.  3,  5,  6,  and  7  were  refused. 
Instructions  given  on  motion  of  plaintiff  were 
as  follows:  ^'No.  1.  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence  that 
the  plaintiff  without  just  cause  was  arrested 
after  he  became  a  passen^r  on  one  of  the  de- 
fendant's trains,  and  during  the  time  that  he 
was  on  such  train,  either  by  the  conductor  in 
charge  of  said  train  or  by  the  policeman, 
Beatty,  b^  order  of  the  said  conductor,  that 
the  act  01  the  conductor,  or  of  the  said  police- 
man acting  under  the  orders  of  the  said  con- 
ductor, was  the  act  of  the  defendant.  No.  2. 
The  court  instructs  the  jury  that,  if  they  find 
the  defendant  guilty,  they  are,  in  estimating  the 
plaintiff's  damages,  at  liberty  to  consider  the 
expense  and  loss  of  time,  if  any,  incurred  by 
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the  plaintiff;  also  the  bodily  and  mental  pain 
and  anguish  resulting  from  the  defendant's 
acts  as  proved;  and  for  the  outrage  and  in- 
dignity and  humiliation  put  upon  the  plaintiff 
to  allow  such  damagjes  as,  in  the  opinion  of 
the  jury,  will  be  a  fair  and  lust  compensation 
for   the    injuries    sustainea,    not   exceeding 
the  amount  sued  for."    Instructions  on  be- 
half of  defendant,  granted  by  the  court,  are 
as  follows:    **No.  1.    The  court  instructs  the 
jury  that  the  plaintiff  cannot  recover  in  this 
case  unless  the  acts  done  by  Ebert  in  causing 
the  arrest  of  the    plaintiff   were  within  the 
scope  of  his  employment  by  the  defendant 
Railroad  Company;  and  such  acts,  to  be  within 
the  scope  of  his  employment,  must  be  such  as 
he  would  be  usually  and  naturally  called  up 
on  to  do  while  discharging  his  duties  as  a  rail- 
road conductor  in  and  about  the  business  of  the 
defendant  Railroad    Company.    No.   2.  The 
court  further  instructs  the  jury  that  it  is  not 
sufficient  that  the  acts  complained  of  were  done 
during  the  time  of  the  conductor's  employ- 
ment by  the  Railroad  Company,   or  at  the 
place  where  his  duties  called  him  to  be.    There 
must  be  something  more,  something  which  he 
was  authorized  by  the  defendant  Company  to 
do,  or  which  he  did  do  while  acting  as  such 
conductor,  in  the  scope  of  his  duties  and  em- 
ployment."   "No.   4.    That,    unless  the    act 
done  by  the  conductor  in  causing  the  arrest  of 
the  plaintiff  was  authorized  by  the  Railroad 
Company,  or  was  properly  and  legitimately 
within  the  scope  of  his  employment,  you  must 
find  for  the  defendant. "   Instructions  asked  for 
by  defendant,  but  refused  by  the  court,  were 
as  follows:    "No.  8.    The  fact  that  Ebert  was 
employed  by  the  defendant  as  a  conductor  of 
the  passenger  train  upon  which  the  plaintiff 
intended  traveling  is  noc  sufficient  evidence 
that  he  was  authorized  or  employed  to  do  the 
acts  complained  of,  nor  is  that  fact  of  itself 
sufficient  to  make  the  defendant  liable  for  the 
acts  complained  of."    "No.  5.  That,  if  you 
believe  from  the  evidence  in   this  case  that 
Ebert  caused  the  arrest  of  the  plaintiff  while 
acting  for  himself,  and  upon  bis  own  author- 
ity, for  his  own  personal  safety,  without  any 
direction  or  authority  from  the  Railroad  Com- 
pany for  so  doing,  you  must  find  for  the  de- 
fendant.   No.  6.  The  court  instructs  the  jury 
that  it  was  not  lawful  for  the  policeman  to 
make  the  arrest  without  a  warrant  therefor, 
and  that  the  defendant    Railroad  Company 
could   not  have  legally   procured  the  plain- 
tiff's arrest  in  the  manner  in  which  said  arrest 
was  made,  and  that  the  defendant  is  not  liable 
for  the  acts  of  Ebert  which  said  Company  it- 
self could  not  have  lawfully  done.    No.  7. 


The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence  m  this  cause  that  the 
plaintiff  is  entitled  to  recover  anything,  then, 
m  estimating  the  damages,  you  are  limited  to 
the  actual  damage  sustained  by  the  plaintiff 
for  loss  of  time  and  actual  expenses  incurred 
by  him  in  consequence  of  his  having  been  put 
off  of  the  train,  and  you  cannot,  in  this  case, 
give  exemplary,  vindictive,  or  punitive  dam- 
ages." I  can  see  no  objection  to  the  inatnic- 
tions  No.  1  and  No.  2,  ^ven  on  behalf  of 
plaintiff,  if  read  in  connection  with  No.  1.  No. 
2,  and  No.  4,  given  on  behalf  of  defendant,  of 
which  there  u  no  complaint.  They  are  in 
harmony  with,  and  substantially  propound, 
the  law,  as  we  think,  correctly.  Plaintiff's 
No.  2  was  approved  in  lUckeiU  v.  Chesapeake 
d  O.  B.  Co,,  38  W.  Va.  433,  7  L.  R  A.  854. 
They  mean  that,  if  plaintiff  was  a  passenger  on 
defendant's  train,  and  during  the  time  he  was 
on  the  train  to  be  carried  to  his  proper  station 
on  the  road  he  was  arrested  or  caused  to  be 
arrested  without  just  cause  by  the  conductor 
in  charge  of  the  train,  and  that  such  act  was 
within  the  scope  of  the  conductor's  employ- 
ment, then  such  arrest  would  be  the  act  of  the 
defendant;  that  is,  an  act  for  which  it  might 
be  liable.  No  serious  objection  can  be  made 
to  instruction  No.  2,  given  for  plaintiff.  It  is 
drawn  on  the  theory  of  exemplary  damages  as 
SL9olatiuin, — damages  restrict  &i  to  what  would, 
in  the  opinion  of  the  jury,  be  a  fair  and  just 
compensation  for  the  injuries  sustained  or  in- 
flicted. Pegram  v.  Startz,  81  W.  Va.  220.  In- 
struction No.  8  of  defendant  was  virtually 
given  in  giving  defendant's  instructions  No. 
1,  No.  2,  and  No.  4,  so  that,  whether  right  or 
wrong,  defendant  has  no  ground  of  complaint 
in  its  refusal.  The  same  may  be  said  of  in- 
struction No.  5,  asked  by  defendant.  It  had 
already  been  given,  and  no  complaint  in  this 
court  is  made  by  plaintiff.  Defendant's  in- 
struction No.  5,  taken  as  a  whole,  is  not  cor- 
rect, for,  if  the  arrest  could  not  lawfully  be 
made  or  caused  to  be  made  by  the  conductor 
without  a  warrant,  that  might  add  to  the 
wrong,  but  would  not  relieve  the  defendant 
from  liability  for  the  false  and  groundless  im- 
prisonment of  a  passenger  by  the  conductor  in 
charge  of  the  train,  acting  within  the  scope  of 
his  employment.  The  refusal  of  defendant';^ 
instruction  No.  7  has  already  been  disposed  of 
by  what  has  been  said  on  the  subject  of  dam- 
ages and  in  discussing  plaintiff's  instruction 
No.  2.  In  conclusion,  we  see  no  reason  why 
we  should  set  aside  the  judgment  and  veidict 
and  award  a  new  trial. 

The  judgment  complained  of  U  affirmed. 


INDIANA  SUPREME  COURT. 


FORT  WAYNE  ELECTRIC  LIGHT  CO., 

AppL, 

t>. 

James  MILLER  et  at. 

( Ind. ) 

1.   A  §^arantee   by  the  owners  of  » 

Note.— For  nolU  on  forfeiture  of  ^Ifts  made  to 
secure  location  of  public  buildings,  etc.,  see  Ayres 
V.  Dutton  (Mich.)  18  L.  K.  A.  008. 
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manufiiiCtariiig  plant  that  an  iiiToice 
will  show  a  certain  surplus  of  assets 
over  liabilities  at  the  beginning'  of  the  next 
month,  which  is  made  during  the  neirotiatiOD  of 
a  contract  for  the  removal  of  the  plant  to,  and 
operation  of  it  in,  a  certain  town,  if  acted  upon, 
imposes  upon  the  owners  of  the  plant  the  obUga- 
tion  of  making  the  invoice,  the  failure  to  do 
which  within  a  reasonable  time  will  constitute  a 
breach  of  their  contract. 
2*  Bunding  shops  on  donated  land  with 
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money  gtven  fbr  that  pnrpoae  to  gociu'e 
the  removal  hy  a  maniiflictaring  eom« 
paiiy  of  its  boMlneMi  to  a  oertaln  place  is  not 
a  iMurt  pertormaooe  of.  Its  contract  to  make  such 
removal  of  its  business  so  as  to  prevent  the  sub- 
scribers from  reooverinflr  back  their  money  on 
the  ground  that  the  entire  consideration  had 
failed,  if  the  business  is  not  removed. 

8.  Money  subecrlbed  and  paid  mm  a  do- 
nation to  a  manwftustnrlng  eompany 
In  order  to  be  nsed  in  buildings  on  lands 
donated  to  it  in  consideration  of  the  removal  of 
a  manufacturing  business  to  that  place,  can  be 
recovered  back  by  the  subscriber  for  failure  of 
oonsideration  If  the  company  fails  to  move  the 
business  to  that  place  as  agreed,  although  the 
money  has  been  ejcpended  In  the  erection  of  the 
contemplated  buildings. 

4.  The  amount  of  recovery  on  Ikllnre 
of  the  oonsideration  for  irhieh  money 
is  donated  to  a  manufacturing  company  in 
order  to  secure  the  removal  of  the  business  to  a 
certain  place  is  the  amount  paid  with  interest. 

6.  Evidence  of  what  the  obligors  said 
at  the  time  of  contracting  to  make  an 
invoice  within  a  reasonable  time,  about  the 
time  when  it  would  be  practicable  and  conven- 
ient for  them  to  make  it,  is  admissible  upon  the 
question  of  what  is  a  reasonable  time. 

(February  4, 1808.) 

APPEAL  by  defendant  from  a  judgement 
of  the  Circuit  Court  for  Adams  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  the  alleged  breach  by  de- 
fendant of  a  contract  to  remove  its  manufac- 
turing plant  to  and  operate  it  in  the  city  of 
Plymouth.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mestri.  Morris  ft  Barrett  and  Robert 

5.  Taylor,  for  appellant: 

Assuming  the  contract  to  have  been  broken 
by  the  appellant,  and  that  the  appellees  had 
the  right  to  elect  whether  they  would  treat  it 
as  still  in  force,  or  as  rescinded  and  at  an  end, 
they,  bv  commencing  this  suit,  irrevocably 
treated  it  as  still  in  force  and  unrescinded. 

MuUcUy  V.  Austin,  97  Mass.  80;  Bulkley  v. 
Morgan,  46  Conn,  894;  Bailey  v.  Hervey,  185 
Mass.  172;  MoOer  v.  Tuska,  87  N.  Y.  166; 
NieldY.  Burton,  49  Mich.  58;  Butler  v.  Hil- 
dreth,  5  Met.  49;  Gray  v.  St.  John,  85  HI.  222; 
Nowling  v.  Mcintosh,  89  Ind.  598. 

These  cases,  applied  to  the  facts  stated  in 
the  complaint,  require  the  appellees  to  recover 
such  damages,  if  any,  as  the  evidence  shows 
they  have  sustained  by  the  alleged  breach  of 
the  contract.  They  have  no  title,  claim  or 
right  to  the  money  paid.  The  evidence  does 
not  show  that  any  of  them  have  been  dam- 
aged a  dollar.  There  is  not  a  word  of  evidence 
tending  to  show  that,  had  the  contract  been 
fully  performed  by  the  appellant,  notwith- 
standing the  failure  of  the  stock  subscribers  to 
pay  as  agreed,  any  benefit  would  have  resulted 
to  the  appellees,  or  any  of  them. 

See  also  Ellison  v.  Dove,  8  Blackf.  571;  Jones 
V.  Van  Patten,  8  Ind.  107;  Herbert  v.  Stanford, 
12  Ind.  503;  Weddle  v.  Stone,  12  Ind.  625; 
Cincinnati  dt  C.  A.  L,  R.  v.  Bodgers,  24  Ind. 
103;  Strutt  v.  Farler,  16  Mees.  <&  W.  249,  8 
Cobb,  71. 

It  was  alleged  in  the  complaint  as  one  of 
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the  stipulations  entered  into  by  the  Company 
that  it  would  ''within  a  reasonable  time  after 
April  1,  1888,  produce  to  said  persons  a  true 
and  correct  invoice,  showing  the  ownership 
and  possession  by  said  Company  on  April  1, 
1888.  of  a  surplus  of  $300,000  of  good  assets 
over  and  above  liabilities,  patents  and  good-will 
being  counted  at  $100,000." 

No  Mich  agreement  appeared  in  any  of  the 
written  correspondence  or  contracts,  and  it 
was  not  permissible  to  prove  it  by  parol. 

Kieth  V.  Kerr,  17  Ind.  284;  Irmn  v.  Lee,  84 
Ind.  819;  LotoY,  StudOaker,  8  West.  Rep.  37, 
110  Ind.  57;  Davis  v.  Liberty  dt  C,  G.  Rood  Co. 
84  Ind.  86;  Eostetter  v.  Auman,  119  Ind.  7; 
Diven  v.  Johnson,  8  L.  R.  A.  808. 117  Ind.  512. 

Messrs.  Charles  Kellison  and  Bntler* 
Snow  A  Butler,  for  appellees: 

The  complaint  was  to  recover  back  money 
paid  upon  a  contract  that  was  virtually  at  an 
end,  by  reason  of  breaches  made  by  appellant, 
and  having  received  nothing,  and  having 
nothing  to  restore  to  appellant,  the  commence- 
ment of  the  action  was  all  the  rescission  that 
was  necessary. 

Jewettv.  Lawrencdmrgh  dt  U.  M.  R.  Co.  10 
Ind.  589;  Reagan  v.  Fox,  45  Ind.  8;  Keesling 
V.  Franer,  119  Ind.  ia5;  GossardY.  Woods,  98 
Ind.  195-199;  Wharton,  Cont.  §  285. 

If  the  complaint  was,  as  appellant  contends, 
a  complaint  to  recover  damages  on  the  con- 
tract, the  case  of  MuUaly  v.  AusUn^  97  Mass. 
80.  cited  by  appellant,  is  square  against  the 
proposition  contended  for  by  appellant's  attor- 
neys. 

The  only  damages  that  the  appellees  would 
have  been  permitted  to  prove  in  this  case  un- 
der any  form  of  the  pleadings,  would  be  the 
amount  of  money  paid  by  them  respectively. 

All  other  damages  which  it  would  have  been 
possible  for  them  to  suffer  by  reason  of  the  in- 
dustry not  being  brought  to  Plymouth  would 
have  been  remote  and  speculative. 

Western  G.  R.  Co.  v.  Cox,  39  Ind.  260;  Glass 
V.  Garber,  55  Ind.  836. 

When  a  contract  is  silent  as  to  the  time  for 
the  performance  of  a  condition  therein  named, 
parol  evidence  is  admissible  to  prove  when  the 
parties  agreed  the  stipulation  should  be  per- 
formed. 

LeggetY.  ffardtw^r,  lOInd.414;  Kieth  y.  Kerr, 
17  Ind.  284-287;  2  Parsons.  Cont.  p.  65. 

Where  money  has  been  i>aid  on  the  faith  of 
the  contract,  and  where  the  damages  naturally 
and  proximately  resulting  from  the  rescission 
or  breach  of  the  contract  would  be  the  return 
of  the  money  paid,  with  interest  thereon,  the 
contract  itself,  with  proof  of  the  payment  of 
money  under  it,  furnishes  the  measure  of  dam- 
ages. 

Indiana^  B.  dk  W.  R.  Co.  v.  Adamson,  12 
West.  Rep.  708.  114  Ind.  286;  Nash  v.  Tmone, 
72  U.  8.  5  Wall.  690.  702,  704,  18  L.  ed. 
528-581;  Sed^w.  Damages,  *202;  Jewett  v. 
Lawrenceburgh  dt  U.  M.  R.  Co.  10  Ind.  859; 
Reagan  y.  Fox,  45  Ind.  8;  Keesling  v.  Frazier, 
119  Ind.  185;  Gossard  v.  Woods,  98  Ind.  195, 
199;  MuUaly  v.  AusUn,  97  Mass.  82,  38. 

McBride,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  is  a  corporation,  engaged  in 
the  manufacture  of  electric  lighting  appara- 
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tus  at  Fort  Wayne.  In  the  spring  of  1888 
negotiations  were  entered  into,  looking  to 
the  removal  of  all  or  a  part  of  its  business 
to  Plymouth,  Marshall  County.  The  ne^ro- 
tiations  were  conducted  on  the  part  of  the 
appellant  by  its  directors,  and  on  the  other 
part  by  a  committee,  representing  certain  of 
the  citizens  of  Plymouth.  As  the  result  of 
an  interview  between  the  citizens*  committee 
and  the  directors,  the  following  was  delivered 
to  the  committee: 

Fort  Wayne,  Ind.  3-24-1888. 
Mr.  E.  R.  Wheeler,  H.  G.  Thayer,  J.  W. 
Parks,  Ira.  D.  Buck  and  C.  T.  Mattingly, 
Committee;  Plymouth,  Ind. 
(xentlemen: — On  consideration  of  vour 
proposition  we  have  decided  that  it  will  not 
be  expedient  to  move  from  Fort  Wayne  any 
part  of  our  business  of  manufacturing  incan- 
descent lights.  We,  however,  feel  that  we 
are  under  obligations  to  recognize  your  ef- 
forts and  we  will,  however,  move  all  the 
manufacture  of  the  Jenney  Arc  Lamps  and 
Dynamos  from  Fort  Wavne  to  Plymouth  on 
consideration  of  you  ^iviog  our  Company 
ten  acres  of  ground  suitably  located  for  our 
works,  and  $15,000  in  cash  to  be  invested  in 
buildings  and  machinery  on  said  grounds, 
and  will  take  $115,000  of  the  capital  stock 
of  our  Company,  paying  therefor  in  the  fol- 
lowinfiT  manner : — 25  per  cent  cash  on  April 
15,  1888 ;  25  per  cent  July  15,  1888 ;  25  per 
cent  October  15,  1888,  ana  25  per  cent  Jan- 
uary 16,  1888. 

Very  Truly  Yours, 

H.  G.  Olds, 
J.  H.  Bass,' 
P.  A.  Randall, 
R.  T.  McDonald, 
M.  W.  Simons, 
Directors  of  the  Fort  Wayne  Jenney 
Electric  Light  Co. 

Three  days  later  the  committee,  having 
conferred  with  their  constituents,  returned 
to  Fort  Wayne  for  the  purpose  of  investigat- 
ing the  financial  condition  and  standing  of 
the  company,  preliminary  to  closing  a  con- 
tract with  it.  After  another  conference  with 
three  of  the  directors  of  the  Company,  a 
paper  was  executed  ahd  delivered  to  them  in 
the  following  terms : 

Fort  Wayne,  Ind.  March  27,  1888. 
Mr.  E.  R.  Wheeler  and  others,  members  of 

Plymouth  Committee : 

Gentlemen : — We  will  guarantee  that  our 
invoice  will  show  a  surplus  of  $800,000  of 
good  assets  over  and  above  our  liabilities, 
counting  patents  and  good- will  at  $100,000, 
on  April  1,  1888. 

This  guarantee  is  made  because  the  Com- 
pany has  not  invoiced  this  year,  and  to  sat- 
isfy you  that  we  will  not  declare  any  divi- 
dend that  will  impair  the  assets  below  the 
sum  as  shown  on  the  invoice,  of  which  we 
give  you  a  copy,  dated  January,  1887,  and 
that  we  will  in  addition  change  our  letter 
of  March  24  to  conform  to  your  subscription 
to  stock  $115,000  and  bonus  of  $15,000, 
which  is  that  the  $15,000  is  to  be  paid  within 
ten  days  and  25  per  cent  of  stock  so  soon  as 
we  shall  commence   moving  machinery  to 
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Plymouth,  and  25  per  cent  every  three  months 
thereafter  until  paid. 

Respectfully, 
Fort  Wayne  Jenney  Electric  Light  Co. 
By  R.  T..  McDonald,  Treas. 
R.  T.  McDonald, 
P.  A.  Randall, 
M.  W^.  Simons. 

April  7  the  following  was  sent  by  the  com- 
mittee to  the  Company : 

Plymouth,  Ind.  April  7,  1888. 
To  the  Fort  Wayne  Jenney  Electric  Light 

Co.,  Fort  Wavne,  Indiana: 

Gentlemen : — You  are  hereby  notified  that 
at  a  regular  called  meeting  of  the  Executive 
Committee  of  the  citizens  of  Plymouth  the 
undersigned  chairman  was  delegated  to  in- 
form you  that  we,  the  citizens  of  Plymouth, 
do  hereby  accept  your  written  oflfer  of  date 
March  24,  1888,  and  your  letter  of  March  27. 
1888,  making  certain  changes  in  your  origi- 
nal proposition.  The  said  citizens  of  Ply- 
mouth having  raised  the  proper  amounts  air- 
cept  your  said  offer,  and  will  fully  comply 
with  the  terms  of  said  proposition. 

Joseph  Swindel,  Pres't  of  Com. 
Attest :    Ira  D.  Buck,  Sec'y. 

Later,  a  subscription  paper  was  circulated 
and  executed  in  the  following  words : 

**  We,  the  undersigned,  do  hereby  agree  to 
pay  to  the  Fort  Wayne  Jenney  Electric  Light 
Company  of  Fort  Wayne,  Indiana,  the  sums 
we  have  heretofore  subscribed  for  the  purpose 
of  inducing  them  to  bring  the  factory  to 
Plymouth,  Indiana.  This  subscription  is  to 
be  paid  for  the  purpose  of  inducing  the  said 
Company  to  remove  the  arc  light  department 
of  its  factory  to  Plymouth,  and  it  is  to  be 
paid  by  the  10th  of  April,  1888,  and  shall 
not  be  binding  upon  any  subscriber  hereto 
unless  the  entire  bonus  re'quired  shall  be  sub- 
scribed. " 

On  this  $15,000  was  subscribed  and  paid 
in  cash,  which  was  turned  over  to  and  ac- 
cepted by  the  Company.  A  stock  subscrip- 
tion, to  the  capital  stock  of  the  Company, 
amounting  in  the  aggregate  to  $115,000  was 
made,  the  subscription  paper  being  in  the 
following  words: 

^  We,  the  undersigned,  do  hereby  agree  to 

Say  to  the  Fort  Wayne  Jenney  Electric  Light 
ompany  of  Fort  Wayne,  Indiana,  the  sev- 
eral sums  set  opposite  our  respective  names 
for  the  number  of  shares  by  us  subscribed 
and  set  opposite  our  respective  names.  Said 
sums  to  be  paid  in  installments  of  25  per 
cent  every  three  months,  the  first  install- 
ment to  be  paid  when  said  Company  shall 
commence  removing  the  machinery  of  their 
arc  light  manufacturing  plant  to  the  city  of 
Plymouth,  Indiana." 

This  was  also  turned  over  to,  and  accepted 
by,  the  Company.  In  addition  to  this,  a 
tract  containing  ten  acres  of  land  was  con- 
veyed to  it  by  an  unconditional  warranty 
deed  and  accepted  by  it.  It  erected  a  build- 
ing or  shop  on  the  land  at  a  cost  of  about 
$11,000,  placed  a  boiler,  an  engine  and  some 
other  machinery  in  the  buildme  and  then 
called  upon  the  stock  subscribers  for  the  pay- 
ment of  25  per  cent  of  their  subscript iozis. 
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but  payment  was  refused,  tbe  subscribers 
claiming  that  the  Company  had  not  complied 
with  the  terms  of  the  contract. 

This  suit  was  commenced  September,  1889, 
by  certain  of  the  cash  subscribers  who  aided 
in  raising  the  $15,000  which  was  paid  to  the 
Company,  for  themselves  and  such  others  of 
the  subscribers  to  that  fund  as  might  elect 
to  join  with  them,  to  recover  bacls  the  money 
thus  paid. 

The  complaint  recites  the  making  of  the 
contract,  and  avers,  of  the  writing  executed 
Alarch  27,  that  when  the  committee  called 
to  investigate  the  financial  condition  and 
standing  of  the  Company,  they  were  informed 
by  Simons,  who  was  a  director  in  the  Com- 
pany, and  McDonald  and  Randall,  who  were 
respectively  its  treasurer  and  secretary,  that 
it  would  be  impracticable  because  of  a  rush 
of  business  in  the  manufacturing  department, 
to  shut  down  the  factory  at  that  time  for  the 
purpose  of  taking  an  Invoice,  and  to  allow 
the  committee  to  examine  into  the  condition 
of  its  assets,  but  that  they  would  make  such 
invoice  and  allow  such  examination  as  soon 
as  practicable,  and  that  to  satisfy  the  com- 
mittee for  the  time  being  they  executed  that 
writing.  It  is  averred  tiiat  tne  promise  and 
guaranty  contained  in  said  writing  was  one 
of  the  principal  inducements  causing  them 
to  take  the  course  they  did  thereafter  with- 
out making  a  thorough  examination  as  to  the 
appellant's  financial  standing.  The  com- 
plaint avers  full  performance  of  the  contract 
on  the  part  of  the  appellees  and  those  asso- 
ciated with  them,  all6fi;e8  the  delivery  to 
the  appellants  of  stock  subscriptions  for 
$115,000,  which  were  retained  and  are  still 
retained  by  the  appellant,  the  payment  to  it 
of  the  $15,000  in  cash  and  conveyance  to  it 
of  the  ten  acres  of  land,  and  that  both  money 
and  land  were  received  by  the  Companv  and 
appropriated  to  its  own  use,  and  also  alleges 
entire  failure  to  perform  on  the  part  of  the 
appellants.  It  is  particularly  averred  that 
tho  appellants  had  failed  and  refused  to 
make  or  furnish  to  appellees,  or  to  the  stock 
subscribers  the  invoice  mentioned  in  the 
writing  of  March  27.  The  complaint  also 
avers  that  said  Company  has  "  never  used  or 
occupied  said  grounds  and  buildings  for 
manufacturing  d^nney  Arc  Lamps,  lights  or 
dynamos,  nor  has  said  Company  ever  moved 
all  or  any  part  of  the  manufacture  of  Jenney 
Arc  Lamps  and  Dynamos  from  Fort  Wayne 
to  said  city  of  Plymouth,  nor  did  said  Com- 
pany ever  begin  the  removal   thereof,  etc." 

While  there  are  several  assignments  of 
error,  only  three  propositions  are  properly 
before  us  for  decision :  (1)  the  sufficiency 
of  the  complaint ;  (2)  the  measure  of  dam- 
ages, and  (3)  the  admissibility  of  certain 
testimony. 

It  is  conceded  that  the  facts  averred  show 
the  execution  of  a  valid  contract.  Counsel, 
however,  do  not  agree  in  the  construction  of 
the  contract.  Counsel  for  the  appellant 
construe  it  as  one  entire  and  single  contract 
between  the  Electric  Light  Company  on  one 
hand  and  the  citizens  of  Plymouth  on  the 
other,  upon  an  entire  consideration,  but  in- 
sist that  the  complaint  avers  a  contract  dif- 
fering in  some  respects  from  that  made  by 
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the  papers.  Counsel  for  the  appellees  style 
it  "an  entire  quadripartite  contract."  We 
do  not  regard  the  discussion  of  this  question 
as  calculated  to  thn^w  any  light  on  the  real 
controversy. 

While  it  is  true  that  the  undertaking  of 
the  subscribers  to  the  cash  fund  was  in  one 
sense  distinct  from  that  of  the  parties  to  the 
stock  subscription  or  the  donors  of  the  land, 
and  while  their  undertakings  were  not  only 
collectively  different,  but  that  of  each  in- 
dividual subscriber  was  several,  and  his  own 
several  personal  obligation,  yet  all  were 
acting  together  In  a  common  enterprise,  for 
the  accomplishment  of  a  common  purpose. 
The  cash  subscriptions,  stock  subscriptions 
and  land  donations  together  constituted  the 
consideration  for  the  promise  of  the  appel- 
lant to  remove  its  manufacture  from  Fort 
Wayne  to  Plymouth.  On  the  other  hand, 
the  sole  and  only  consideration  moving  from 
the  appellant  to  the  other  party,  as  expressed 
in  the  contract,  was  its  promise  in  its  pro- 
position of  March  24,  that  it  would  "move 
all  the  manufacture  of  the  Jenney  Arc  Lamps 
and  Dynamos  from  Fort  Wayne  to  Ply-  ' 
mouth. " 

The  particular  in  which  the  appellant  in- 
sists that  the  complaint  avers  a  contract 
differing  from  that  made  by  the  papers  is  in 
relation  to  the  invoice.  Appellant  treats 
this  as  an  attempt  to  inject  a  parol  modifica- 
tion into  the  written  contract.  We  do  not 
view  it  in  that  light.  We  think  the  guaranty 
of  March  27,  fairly  construed,  imposes  upon 
the  appellant  the  duty  of  making  an  invoice 
that  would  show  the  condition  of  the  Com- 
pany on  the  1st  day  of  April,  1888,  and 
while  no  time  is  fixed  within  which  it  is  to 
be  made,  the  law  would  imply  a  promise  to 
make  it  within  a  reasonable  time.  The 
averments  in  the  complaint  relating  to  the 
invoice  are,  therefore,  in  our  opinion,  fairly 
within  the  terms  of  the  contract,  and  the 
allegation  of  failure  to  make  it  is  an  alle- 
gation of  a  breach  of  one  of  the  Company's 
material  undertakings. 

It  is  also  argued  by  the  appellants  that  the 
averments  of  the  complaint  taken  together 
do  not  show  performance  by  the  appellees  or 
nonperformance  by  the  appellant,  but,  on 
the  contrary  show  only  partial  performance 
by  both.  It  is  said  that  there  is  no  showing 
of  the  payment  or  tender  of  26  per  cent  or 
any  other  part  of  the  stock  subscription,  and 
that  there  is  no  averment  that  the  Company 
never  commenced  mdvin>?  machinery  to  Ply- 
mouth. It  is  true  that  there  are  no  averments 
of  the  payment  or  tender  of  any  portion  of 
the  stock  subscriptions.  We  think,  however, 
that  sufficient  excuse  is  shown  for  not  mak- 
ing such  payment  or  tender.  Counsel  argue 
that  the  obligation  of  the  stock  subscribers 
to  pay  25  per  cent  of  their  subscriptions 
became  absolute  when  the  Company  com- 
menced to  move  machinery  from  Fort  Wayne 
to  Plymouth,  and  that  there  is  no  averment 
that  they  had  not  thus  commenced  to  move 
machinery ;  that  the  averment  that  they  had 
never  "  moved  all  or  any  part  of  the  manu- 
facture of  Jenney  Arc  Lamps  and  Dynamos 
from  Fort  Wayne  to  said  city  of  Plymouth, 
nor  did  said  Company  ever  begin  the  removal 
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thereof,**  is  not  sufficient.  They  say  the 
**  removal  of  the  manufacture  and  the  removal 
of  machinery  to  manufacture  with,  are  two 
different  things.''  In  this  we  a^ee  with 
them.  They  are,  however,  measuring  their 
obligation  entirely  by  the  language  of  the 
guaranty  of  March  27.  The  terms  of  the 
contract  and  the  full  measure  of  the  obliga- 
tions assumed  by  the  parties  can  only  be 
determined  by  construing  all  of  the  writings 
together.  The  paper  of  March  27,  aside 
from  the  guaranty  and  agreement  to  make  an 
invoice,  was  a  mere  modification  of  the  prop- 
osition of  March  24.  As  will  be  seen  by 
reference  to  it,  that  proposition  was  that 
they  would,  upon  certain  terms,  **move  all 
the  manufacture  of  the  Jenney  Arc  Lamps, 
etc.,  and  definite  dates  were  fixed  for  the 
ayment  of  the  stock  subscriptions.  No 
eflnite  time  was  fixed  for  the  payment  of 
the  $15,000.  The  modification  made  the 
$15,000  due  and  payable  within  ten  days, 
and  the  first  installment  of  stock  subscrip- 
tion, instead  of  being  payable  April  15,  was 
to  be  paid  as  soon  as  the  Company  should 
commence  moving  machinery  to  Plymouth. 
What  machinery?  Would  the  moving  of 
any  machinery  meet  the  condition?  it  is 
evident  that  the  machinery  intended  by  the 
parties  was  that  referred  to  in  the  original 
proposition, — the  machinery  of  the  manufac- 
tory at  Fort  Wayne.  The  citizens  of  Ply- 
mouth were  endeavoring  to  secure  the  trans- 
fer to  their  city  of  a  manufacturing  concern 
which  they  were  assured  had  assets  exceeding 
ito  liabilities  in  the  sum  of  $800,000.  The 
proposition  made  to  and  accepted  by  them 
was,  that  this  established  and  proauctive 
industry  in  its  entirety  should  be  moved 
from  Fort  Wayne  to  Plymouth.  The  con- 
dition could  only  be  complied  with  by  a 
bona  fide  commencement  of  the  removal  of 
the  machinery  actually  belonging  to  and 
used  in  said  business  at  Fort  Wayne.  Until 
a  commencement  or  a  beginning  of  this 
character  was  made,  there  was  nothing  due 
on  the  stock  subscriptions. 

We  think  the  complaint  states  a  good  cause 
of  action.  The  question  as  to  the  measure 
of  damages  is  sought  to  be  presented  in  sev- 
eral different  ways,  and  is,  we  think,  prop- 
erly and  fairly  in  the  record  by  the  ruling 
of  the  court  on  instructions  asked  by  the  ap- 
pellant and  refused,  and  on  an  instruction 
given  by  the  court.  The  instructions  asked 
were  long,  and  we  will«not  copy  them.  In 
substance  the  court  was  asked  tbinstruct  the 
jury  as  follows:  That  the  burden  was  on 
the  plaintiff  to  show  all  the  ft&cts  necessary 
to  fix  the  damages  which  the  jury  were  re- 
quired to  ascertain  and  fix  separately  as  to 
each  plaintiff;  that  while  their  verdict 
should  "be  for  a  gross  sum  it  should  be  a  sum 
made  up  of  the  separate  damages  suffered  by 
each  plaintiff ;  that  if  the  contract  was  broken 
the  plaintiff  had  the  option  of  demanding  a 
rescission  or  of  affirming  the  contract  and 
suing  for  the  breach ;  that  if  the  plaintiff 
had  elected  to  rescind,  they  would  have  been 
entitled  to  a  return  of  their  money  upon 
placing  the  other  party  in  sUitu  qiio,  but  that 
by  bringing  this  suit  they  had  elected  to 
affirm  the  contract  and  claim  damages  for  its 
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breach ;  that  the  damages  they  were  entitled 
to  recover  were  compensatory  and  might  be 
much  more  or  much  leas  tfian  the  amount 
paid ;  that  from  the  averments  of  the  com- 
plaint it  must  be  taken  that  the  benefits  which 
the  plaintiffs  expected  to  gain  by  the  per- 
formance of  the  contract  consisted  in  the 
icrowth  and  prosperity  of  the  cit^  of  Plym- 
outh, the  increase  of  its  population,  the  en- 
hancement of  the  value  of  property  in  said 
city  and  the  various  advantages  which  would 
accrue  to  them  from  the  location  and  mainte- 
nance of  an  electric  light  manufacturing  in- 
dustry in  their  city ;  that  if  the  Company  had 
broken  the  contract  the  measure  of  damages 
would   be  the   loss  which  they  suffered  of 

fains,  profits,  or  advantages  which  would 
ave  accrued  to  them  if  the  contract  had  been 
kept ;  that  unless  the  plaintiffs  had  proven 
that  they  had  sufferea  loss  or  damage  by 
reason  ot  the  breach  of  the  contract,  other 
than  the  subscription  of  the  $16,000  they 
could  recover  no  more  than  nominal  damages  ; 
that  unless  there  was  evidence  of  loss  suffered 
the  verdict  for  damages  should  be  limited  to 
nominal  damages ;  that  while  it  is  the  law 
that  one  who  has  paid  his  money  upon  a  con- 
sideration which  has  wholly  failed  may  re- 
cover back  the  money  paid,  the  rule  does 
not  apply  where  any  part  of  the  considera- 
tion has  been  received  by  him  or  parted  with 
by  the  other  party ;  that  the  building  of  the 
shops  on  the  donated  land,  with  part  of  the 
donated  money,  was,  to  the  extent  of  money 
invested  part  performance  by  the  appellant 
of  the  contract,  and  that  the  appellees  had 
thereby  received  a  part  of  the  consideration 
on  which  tiiey  had  parted  with  their  money, 
and  were  not  entitled  in  this  suit  to  recover 
back  their  money. 

The  court  refused  all  of  the  instructions 
asked,  and,  over  appellant's  objection,  gave 
the  following : 

6.  It  is  well -settled  law  that  a  party  who 
a^ees  to  perform  an  act  and  fails  to  keep 
his  agreement  must  pay  compensation  for  all 
iniuries  that  naturally  and  proximately  re- 
sult from  the  breach.  So  far  as  the  plain- 
tiffs in  this  suit  and  those  they  represent  are 
concerned,  it  does  not  appear  and  is  not 
claimed  by  the  defendant  Company,  that 
there  is  any  other  consideration  for  the  pay- 
ment of  the  money  subscribed  by  them  to  the 
donation  fund  than  the  agreement  for  the  re- 
moval of  that  part  of  the  manufactory  of  the 
defendant  Company  for  the  manufacture  of 
the  Jenney  Arc  Lamp  and  Dynamo  from 
Fort  Wayne  to  Plymouth ;  and  a  failure  to 
perform  that  stipulation  operates  as  a  fail- 
ure of  consideration  for  the  money  so  paid. 
In  cases  of  that  kind,  where  the  defendant 
has  received  money  of  the  plaintiff  upon  a 
consideration  which  has  failed,  or  where  the 
defendant  has  money  of  the  plaintiff  which, 
in  equity  and  good  conscience,  he  ouf^ht  to 
refund  in  the  absence  of  any  allegation  of 
special  damages  and  proof  thereof,  the  plain- 
tiff in  general  is  entitled  to  receive  the  money 
back  and  lawful  interest  thereon  from  the 
time  of  payment  up  to  the  time  of  recovery. 
Therefore,  in  this  case,  if  the  jury  believe 
from  Uie  evidence  that  the  consideration  upon 
which  the  plaintiffs  and  those  they  represent 
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in  this  suit  paid  their  money  and  upon  which 
the  defendant  Company  received  it  has  failed, 
there  being  no  allegation  of  special  damages, 
the  measure  of  damages  would  be  the  several 
amounts  paid,  with  interest  thereon  from  the 
time  of  payment  up  to  this  date,  at  the  rate 
of  six  per  cent  per  annum. 

In  our  opinion,  the  instruction  ^iven  is  a 
correct  statement  of  the  law,  and  is  clearly 
applicable  to  the  case  made  by  the  pleadings 
and  bv  the  evidence.  We  also  think  the 
court  did  not  err  in  refusing  the  instructions 
asked.  As  we  have  already  said,  as  we  con- 
strue the  contract,  the  sole  and  only  consid- 
eration for  the  payment  of  the  money  was  the 
promise  to  remove  the  manufactory — the  par- 
ticular manufacturing  enterprise  named — to 
Plymouth.  It  is  not  only  averred,  but  is 
found  as  a  fact  by  the  jury  this  was  never 
done  or  commenced.  It  cannot  be  said  that 
the  erection  of  the  buildings  was  in  any  sense 
or  in  any  degree  the  rendition  of  any  part 
of  the  consideration.  Both  land  and  the 
money  which  paid  for  buildings  and  machin- 
ery were  ^iven  to  the  appellants  as  a  part  of 
the  consiaeration  for  what  they  promised  to 
do.  Counsel  say  that  to  allow  the  appellants 
to  invest  the  money  in  the  buildings  and 
then  compel  them  to  refund  it  is  to  make 
them  involuntary  purchasers  of  the  property. 
Tlie  money  was  paid  to  them  to  be  used  m 
that  specific  way,  it  is  true,  but  only  upon 
conditions.  Wthout  compliance  with  the 
conditions  they  had  no  right  to  either  retain 
or  invest  it.  The  investment  in  buildings 
was,  under  the  circumstances,  wholly  unau- 


thorized, and  they  cannot  complain  because 
they  are  required  to  refund  it.  In  our  opin- 
ion, upon  the  facts  as  they  are  found  by  the 
jury,  there  was  an  entire  failure  of  consid- 
eration, and  in  such  case,  as  the  appellant 
concedes,  the  measure  of  recovery  is  the 
money  paid,  with  interest. 

The  only  remaining  question  is  on  the  ad- 
missibility of  certain  testimony.  The  court, 
over  the  objection  of  the  appellant,  allowed 
the  appellees  to  prove  by  certain  witnesses 
what  was  said  by  the  directors  of  the  appel- 
lant, at  the  time  of  making  the  written 
guaranty  of  March  27,  as  to  when  it  would 
be  practicable  and  convenient  for  them  to 
make  the  invoice  mentioned  in  that  writing. 
It  was  objected  that  this  was  an  attempt  to 
"contradict,  vary,  or  explain  a  written  con- 
tract by  evidence  of  preceding  and  contem- 
poraneous conversation  and  verbal  statements, 
and  evidence  of  intentions  and  understand- 
ings, all  of  which  were  merged  in  the  writ- 
ten contract  finally  executed."' 

We  have  already  construed  the  contract  as 
imposing  upon  the  appellant  the  duty  of 
making  and  furnishing  an  invoice  within  a 
reasonable  time.  What  would  be  a  reasona- 
ble time  must  be  determined  from  the  evi- 
dence. We  think  it  was  competent  and 
proper  to  show  in  that  connection,  as  bear- 
ing upon  that  question,  what  the  directors 
said  when  they  gave  the  guai*anty,  about  the 
time  when  it  would  be  practicable  and  con- 
venient for  them  to  make  the  invoice. 

Judgment  affirmed^  with  costs. 
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1.   The  oonstitatloital  ri^ht  to  a.  *'piil»lic 

trial"  In  a.  erimiiial  oa«e  is  ▼lolated  by 

an  order  of  the  court  to  a  police  oiBoer  stationed 
at  tbe  door  of  the  court-room  to  **see  that  the 
room  is  not  overcrowded  but  that  all  respectable 
citizens  be  admitted  and  have  an  opportunity  to 
get  in  whenever  they  shall  apply,^^  where  it  is 
shown  that  citizens  and  taxpayeiswere  excluded 
by  such  officer  while  the  seats  provided  for  spec- 
tators were  not  all  occupied. 
8.   Certiorari   is    the    proper 


where  a  person  is  denied  a  pabUc  trial 

in  a  criminal  case  by  exclusion  of  oltiKens  while 
seats  for  spectators  were  vacant,  as  those  facts 
could  not  be  presented  by  a  bill  of  exceptions. 

8.  The  fkct  that  people  mig^ht  obtain 
admission  to  a  oourt-room  hy  a  private 
entranee  throu^rh  the  clerk  ^s  office  is  no  an- 
swer to  the  charfre  that  the  constitutional  right 
to  a  public  trial  was  denied  by  an  order  of  the 
court  in  pursuance  of  which  they  were  refused 
admittance  at  the  public  entrance. 

4*  The  plea  of  fbrmer  Jeopardy  cannot 
prevail  where  a  Judgment  of  conviction  is  set 
aside  on  the  application  of  the  convict  because 
he  had  been  denied  a  public  trial. 

(OranU  J.,  dissents  from  proposition  2.) 


"SovE.— Bight  to  public  trial  in  criminal  case. 
In  many,  if  not  most,  of  the  States  tbe  Constitu- 
tion guarantee?  to  a  person  accused  of  crime  the 
right  to  a  public  trial.  Very  few  decisions  have 
ever  been  made  concerning  this  right,  and  text- 
books on  criminal  procedure  are  nearly  if  not  quite 
barren  of  authority  upon  it.  In  addition  to  those 
cases  cited  in  the  opinion  of  the  court  in  the  main 
case,  are  the  following: 

The  right  to  a  public  trial  is  not  violated  by  clear- 
ing the  court-room  of  spectators,  but  allowing 
attorneys  and  officers  of  the  court  to  remain  dur- 
ing the  cross-examination  of  one  witness  whose 
evidence  was  of  an  indecent  nature,  where  persons 
in  the  audience  whom  it  was  impossible  to  distin- 
guish persisted  in  laughing  aloud  to  the  embarrass- 
ment of  the  witness.  Grimmett  v.  State,  22  Tex. 
App.  88, 68  Am.  Rep.  690. 
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The  right  to  a  public  trial  is  not  infringed  by 
causing  the  doors  to  be  locked  in  oaee  of  noise  and 
disturbance,  at  least  where  this  was  after  verdict 
and  pending  a  motion  for  arrest  of  judgment. 
Stone  V.  People,  8  D1. 828. 

An  order  excluding  all  persons  from  the  court- 
room except  the  Judge,  Jurors,  witnessed  and  per- 
sons connected  with  the  case  was  held  without  dis- 
cussion in  the  opinion  not  to  be  a  denial  of  a  public 
trial,  but  in  this  case  the  decision  was  sustained 
also  on  the  ground  that  it;was  presumed  on  appeal, 
in  the  absence  of  anything  to  show  the  contrary, 
that  defendant  assented  to  the  order.  People  v. 
SwafTord,  65  Cal.  226. 

See,  In  connection  with  this  case,  tbe  later  Cali- 
fornia case  of  People  v.  Kerrigan,  which  is  dis- 
cussed in  the  principal  case  above.  B.  A.  R. 
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(December  2SS.  1691.) 

(CERTIORARI  to  the  Recorder's  Court  of 
J  Detroit  to  bring  up  proceedinjrs  occurring 
during  the  trial  of  defendant  upon  an  indict- 
ment tor  murder  upon  which  he  was  found 
guilty  and  sentenced  to  life  imprisonment. 
Heversed. 

The  facts  are  stated  in  the  opinion. 

3fr.  Oscar  M.  Springier  for  plaintiff  in 
certiorari. 

Messrs.  A.  A.  Ellis,  Atty-Gen,,  and  S. 
Burroug^lui,  Pros-Atty.f  tor  the  People. 

Chaplin*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  respondent  was  convicted,  upon  an 
information  charging  him  with  the  murder 
of  Edward  Shoemaker,  in  the  Recorder's 
Court  for  the  City  of  Detroit,  presided  over 
by  the  Bon.  F.  H.  Chambers,  associate 
1udjj;e.  The  respondent  was  sentenced  to 
be  imprisoned  in  solitary  confinement,  at 
hard  labor,  for  life,  in  the  state's  prison  at 
Jackson,  and  is  now  undergoing  sentence. 
He  sued  out  a  writ  of  error,  and  also  a  writ 
of  certiorari.  !No  bill  of  exceptions  was 
settled  or  signed,  and  the  return  thereto 
brings  up  merely  the  record  of  the  case,  to 
and  including  the  judgment,  in  which  there 
appears  to  be  no  error.  The  writ  of  certiorari 
was  l)ased  upon  the  petition  of  Oscar  M. 
Springer,  the  attorney  for  respondent,  made 
and  sworn  to  in  his  behalf,  and  sets  forth 
that  the  respondent  was  not  accorded  a  public 
trial ;  that  the  public  were  excluded  from 
day  to  day  from  the  court-room  during  the 
progress  of  defendant's  trial,  as  appears  by 
the  affidavits  of  Charles  Flowers,  William 
May,  John  B.  Stadler,  Michael  McKeogh, 
Henry  S.  Self,  Joseph  Boushey,  William 
Nash,  and  Thomas  M.  Donnelly,  filed  with 
said  petition  and  made  a  part  thereof. 
Thomas  M.  Donnel  ly 's  affidavit  shows  that  he 
is  an  attorne^-at-law ;  that  during  the  prog- 
ress of  the  trial  of  Thomas  Murray,  charg^ 
with  the  murder  of  Officer  Shoemaker,  he 
went  to  the  Recorder's  Court  of  the  City  of 
Detroit,  were  said  case  was  on  trial,  and 
attempted  to  enter  the  court-room;  that  he 
was  stopped  in  a  peremptory  manner  by  the 
officer  at  the  door,  who  asked  him  this  ques- 
tion, "Have  you  any  business  here?"  To 
which  deponent  replied  that  "  he  had  no  par- 
ticular business,  except  that  he  wanted  to 
hear  what  was  going  on  at  the  trial ;"  that 
thereupon  the   officer   said    to   him,    "The 

i'udge  doesn't  want  to  see  you ;"  and  shoved 
lim  away  from  the  door,  and  closed  the  door 
in  his  face ;  he  afterwards  gained  admission 
to  the  court- room  through  the  clerk's  office ; 
that  on  entering  the  court-room  he  looked 
around,  and  saw  how  many  persons  were  in 
the  court-room,  and  according  to  his  judg- 
ment there  were  not  to  exceed,  outside  of  the 
officers  of  the  court,  the  police  commissioners, 
and  policemen,  a  dozen  persons  in  the  court- 
room. The  affidavit  of  Charles  Flowers 
shows  that  he  is  an  attorney -at- law  practicing 
in  Detroit ;  that  he  was  of  counsel  for  David 
McCormick,  who  was  charged,  with  Thomas 
Murray,  with  the  killing  of  Officer  Shoe- 
maker, and  was  present  at  the  greater  part 
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of  the  trial  of  said  Murray,  which  continued 
about  two  weeks,  that  after  the  jury  were 
sworn,  and  during  the  continuance  of  the 
said  trial,  the  public  were  excluded  from  tbe 
court-room,  an  officer  being  placed  at  the 
door  of  the  court-room,  who  refused  ad- 
mission to  the  general  public;  that  he  on 
several  occasions  interceded  with  the  said 
officer,  and  sought  to  gain  admission  for  the 
friends  of  deponent  and  others,  known  bv 
deponent  to  be  reputable  and  orderly  citi- 
zens, and  such  permission  was  invariably 
refused,  the  said  officer  informing  Flowers 
that  he  had  been  instructed  by  the  court  to 
admit  no  one  who  had  not  business  in  the 
court.  On  each  of  such  occasions  he  no- 
ticed that  the  court-room  was  comparatively 
empty,  the  only  persons  present  being  about 
a  dozen  policemen,  three  or  four  detectives, 
several  police  commissioners,  and  others 
apparently  interested  in  the  conviction  of  de- 
fendant ;  that  on  one  occasion  he  protested 
against  the  secret  trial  which  was  goin^^ 
on,  and  asked  the  court  to  permit  the  pub- 
lic to  enter;  that  the  court  replied  that 
he  did  not  propose  to  have  the  court-room 
crowded  with  people ;  that  at  the  time  this 
protest  was  made  deponent  counted  the  num- 
ber of  persons  outside  the  bar  of  the  court, 
and  that  there  were  five  persons  only  present, 
and  at  the  same  time  there  were  in  the  hall 
at  least  twenty  persons,  many  of  whom  he 
knew  to  be  reputable  citizens,  asking  to  be 
admitted ;  and  he  says  that  the  seating  ca- 

Sacity  of  the  court-room  is  at  least  two  nun- 
red,  and  that  at  no  time  during  the  trial 
were  there  more  than  twen^  persons  in  the 
court-room,  outside  of  the  omcers  and  police- 
men before  mentioned ;  that  he  can  positively 
say  that  he  saw  at  least  fifty  persons  refused 
admission  ;  that  he  was  applied  to  by  several 
citizens,  and  went  with  them  to  the  officer 
at  the  door,  and  asked  said  officer  to  admit 
them ;  that  they  were  friends  of  deponent, 
and  had  a  right  to  witness  the  trial ;  and 
that  on  each  occasion  admission  was  peremp- 
torily refused.  The  affidavit  of  William  C. 
May  shows  that  he  is  a  citizen  of  the  United 
States,  and  a  resident  of  the  city  of  Detroit, 
county  of  Wayne,  and  state  of  Michigan ; 
that  he  is  a  deputy- clerk  in  the  office  of  the 
county  clerk  for  the  county  of  Wayne ;  that 
during  the  progress  of  the  trial  of  Thomas 
Murray,  charged  with  the  murder  of  Officer 
Shoemaker,  he  endeavored  to  secure  admit- 
tance to  the  recorder's  court  where  said 
Thomas  Murray  was  on  trial  on  the  charge 
aforesaid,  but  was  stopped  at  the  door  by  a 
policeman ;  that  he  had  considerable  diffi- 
culty in  gaining  admission  to  said  court; 
that'  he  met  in  the  corridor  leading  to  the 
court-room  two  jurymen  of  the  Wayne  Cir- 
cuit Court,  who  stated  that  they  were  de- 
sirous of  attending  said  trial,  and  had  been 
refused  admission  to  said  court- room  ;  that 
before  they  could  get  into  said  court  he  had 
to  obtain  permission  of  the  judge,  although 
the  benches  in  the  court-room  provided  for 
the  public  were  practically  vacant ;  that  the 
officer  at  the  door  of  said  court  informed  him 
that  the  general  public  was  not  allowed  ad- 
mission to  the  court ;  that  he  saw  a  number 
of   persons   standing   around    the   corridor 
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leading  to  the  court  who  had  apparently 
been  denied  admission.  John  B.  otadler  in 
his  affidavit  sa^s  that  he  is  a  resident  of  the 
city  of  Detroit ;  that  he  attended  the  trial 
of  Thomas  Murray  charged  with  the  killing 
of  Officer  Shoemaker ;  that  he  had  difficulty 
in  getting  into  the  court-room,  and  would 
not  have  been  admitted  had  it  not  been  for 
the  intervention  of  the  prosecuting  attorney ; 
that. during  the  trial,  which  lasted  for  nearly 
two  weeks,  he  knows  that  the  public  gen- 
oral  ly  was  excluded  from  the  court- room ; 
that  he  has  seen  a  number  of  persons  from 
day  to  day  trying  to  gain  admission  to  the 
court- room,  and  who  were  not  admitted  by 
the  officer,  although  there  was  plenty  of  seat- 
ing capacity  in  the  court-room  for  spectators 
and  the  public ;  that  on  one  occasion  he  re- 
members having  seen  persons  trying  to  gain 
admission,  and  they  were  refused  by  the 
officer  at  the  door,  and  knows  that  there  were 
not  to  exceed  five  or  six  persons  sitting  in 
the  benches  provided  for  the  public ;  that  he 
has  seen  the  hall  leading  to  the  court  full  of 
people  who  were  excluded  from  the  court- 
room, although  the  benches  provided  for 
the  public  inside  were  practically  vacant. 
Michael  McKeogh's  affidavit  shows  that  he 
is  a  citizen  of  the  United  States,  and  a  resi- 
dent of  the  city  of  Detroit ;  that  he  attempted 
to  gain  admission  to  the  court- room  for  the 
purpose  of  witnessing  and  hearing  the  trial ; 
that  he  was  stopped  m  a  peremptory  manner 
by  a  police  officer  stationed  at  the  door,  and 
informed  that  he  could  not  go  in ;  that  he 
had  an  opportunity  of  seeing  into  the  court- 
room, and  can  positively  say  that  the  benches 
provided  for  the  public  were  practically 
vacant.  Henry  S.  Self  says  that  during  the 
progress  of  the  trial  be  made  application  on 
two  different  occasions  for  admission  to  the 
court,  on  both  of  which  there  was  an  officer 
stationed  at  the  door  of  the  court-room  where 
Murray  was  on  trial,  and  he  was  refused 
admission  by  the  officer  at  the  door ;  that  on 
both  occasions  he  saw  a  number  of  persons 
trying  to  gain  admission,  who  were  refused 
in  a  peremptory  manner  by  the  officer  at  the 
door,  notwithstanding  the  fact  that  the 
benclies  in  the  court-room  provided  for  the 
public  were  practically  vacant.  Joseph 
Boushey  swears  that  he  is  a  resident  of  the 
city  of  Detroit,  and  a  citizen  of  the  United 
States,  and  has  lived  in  the  city  of  Detroit 
for  a  number  of  years ;  that  on  the  22d  and 
23d  of  April,  during  the  trial  of  Thomas 
Murray,  he  applied  for  admission  to  the 
court,  and  was  peremptorily  refused,  al- 
though there  were  very  few  people  in  the 
court-room ;  that  on  the  22d  day  of  April  he 
stood  around  the  corridor  leading  to  the  court- 
room from  9  o'clock  in  the  morning  until  12 
at  noon,  and  that  during  that  time  he  saw  at 
least  fifty  persons  try  to  gain  admission,  who 
were  refused  admission,  to  said  court-room ; 
that  he  is  able  to  say  positively  that  there 
were  not  on  that  day  to  exceed  a  half  dozen 
persons  sitting  in  the  benches  of  said  court- 
room on  the  north  side  thereof ;  and  again, 
on  the  23d  of  April,  he  was  in  the  corridor 
leading  to  said  court-room  and  saw  at  least 
fifty  persons  who  were  peremptorily  refused 
admission  by  the  police  officer  stationed  at 
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the  door,  there  being  not  to  exceed  a  half 
dozen  persons  sitting  upon  the  benches  in 
the  court-room.  W.  C.  Nash  swears  that 
he  is  a  resident  of  the  city  of  Detroit,  and 
that  he  made  application  for  admission  to 
the  court-room  during  the  progress  of  the 
trial  of  Thomas  Murray,  charged  with  the 
murder  of  Officer  Shoemaker  :•  that  he  was 
peremptorily  refused  admission  by  the  police 
officer  stationed  at  the  door  of  said  court; 
that  he  had  an  opportunity  to  see  into  the 
court-room,  and  knows  that  the  benches  on 
the  north  side  of  said  court-room  provided 
for  the  public  were  practically  vacant,  and 
that  at  the  time  he  made  application  for  ad- 
mission to  said  court  he  saw  a  number  of 
persons  in  the  corridor  leading  to  said  court 
who  apparently  desired  to  get  in,  but  were 
not  permitted  to  do  so  by  the  officer  at  the 
door. 

To  the  writ  of  certiorari  the  presiding 
judge  returns  as  follows :  **I  hereby  certify 
and  return  that  the  following  statement  of 
what  occurred  is  a  true  and  correct  statement 
of  all  that  occurred,  within  my  knowledge, 
during  the  said  trial,  while  court  was  in 
regular  session,  in  reference  to  the  exclusion 
of  the  public  from  the  court-room,  as  ap- 
pears from  the  stenographic  minutes :  '  Mr. 
Springer :  My  attention  has  been  called  to 
the  fact  that  a  large  number  of  respectable 
citizens  and  tax -payers  have  been  excluded 
from  tiie  court-room  by  the  officer,  who 
does  not  seem  to  be  able  to  exercise  any  dis- 
cretion whatever  in  that  respect,  and  the  talk 
around  town  is  that  this  trial  is  a  sort  of 
star-chamber  proceeding.  The  Court :  You 
don't  think  so?  Mr.  Springer:  I  don't 
know,  your  honor.  I  don't  know  who  has 
been  excluded  or  who  has  not,  but,  for  the 
sake  of  saving  the  point,  I  desire  an  excep- 
tion to  be  entered  on  the  record.  The 
Court:  I  cannot  give  you  an  exception  to 
that.  That  is  not  in  the  order  of  trial. 
That  is  not  the  way  to  get  it.  There  is 
nothing  before  the  court  on  that  subject.  I 
want  to  say  this :  The  orders  to  the  officer 
were  that  he  should  stand  at  the  door,  and 
see  that  the  room  is  not  overcrowded,  but 
that  all  respectable  citizens  be  admitted,  and 
have  an  opportunity  to  get  in  when  they 
shall  apply.  Mr.  Springer:  If  your  honor 
please,  I  understand — ^The  Court :  If  you  can 
make  any  capital  out  of  that,  you  can  make 
it.  Mr.  Springer :  I  am  not  trying  to  make 
any  capital  out  of  it.  The  Court :  It  looks 
like  that.  Mr.  Springer :  In  order  to  deter- 
mine whether  or  not  these  things  have  been 
done,  I  think  it  would  be  well  to  call  the 
officer  to  the  stand  to  testify  to  what  he  has 
done.  The  Court :  You  propose  to  stop  the 
trial  now,  and  introduce  extraneous  matter. 
I  do  not  propose  to.  Mr.  Springer :  Your 
honor,  then  I  will  take  an  exception  to  that. 
The  Court:  The  officer  has  got  his  orders, 
and  they  are  in  accordance  wtih  the  law,  as 
I  take  it,  and,  if  you  have  any  objection, 
you  will  have  to  take  it  in  some  other  way 
than  by  exception.  Proceed  with  the  trial. ' 
And  I  hereby  further  certify  and  return  that 
no  order  was  ever  made  by  me  at  or  during 
the  trial  excluding  any  person  or  persons 
from  the  court- room  during  the  said  trial ; 
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that  the  said  trial  was  at  all  times  during 
the  same  a  public  trial,  within  the  meaning 
of  the  Constitution ;  that  the  said  court  was 
every  morning,  while  the  same  was  had, 
regularly  opened  by  an  officer  thereof,  duly 
authorized,  and  declared  open  for  the  hearing 
and  trial  of  causes,  and  there  were  several 
places  of  ingress  and  egress  accessible  to  per- 
sons wishing  to  visit  the  said  court  at  all 
times,  and  there  were  always  present  during 
said  trial  several  persons,  and  at  most  times 
a  very  large  assembly  of  persons,  apparently 
listening  to  the  trial.'' 

We  cannot  accept  the  conclusion  of  the 
judge,  **  that  the  trial  was  at  all  times  during 
the  same  a  public  trial,  within  the  meaning 
of  the  Constitution.  ^  The  first  clause  of  sec- 
tion 2S  of  article  6  of  the  Constitution  reads 
as  follows:  **Tn  every  criminal  prosecution 
the  accused  shall  have  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury. "  The 
right  to  a  public  trial  is  one  of  the  most  im- 
portant safeguards  in  the  prosecution  of  per- 
sons accused  of  crime.  In  this  case,  when 
the  accused  is  upon  trial  for  a  crime,  and  if 
convicted  his  punishment  is  that  he  must 
suffer  a  life  imprisonment, — a  civil  death, 
— an  order  is  made  by  the  court  which  violates 
the  constitutional  right  of  the  accused  and  the 
statute  enacted  to  protect  the  rights  of  parties 
in  both  civil  and  criminal  cases.  This  right 
of  a  public  trial  is  included  in  the  same  sec- 
tion of  the  Constitution  as  the  right  to  a  trial 
by  an  impartial  jury  of  twelve  men;  to  be 
informed  of  the  nature  of  the  accusation  :  to 
be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor ;  and  to  have  the 
assistance  of  counsel  for  his  defense.  It  Is 
not  necessary  to  review  the  history  of  the  ad- 
ministration of  the  criminal  law  in  England, 
or  to  call  attention  to  the  abuses  in  ita  ad- 
ministration, to  show  the  reason  why  these 
important  provisions  were  inserted  in  our 
Constitution,  which,  in  this  respect,  is  but 
a  reflection  of  similar  provisions  contained 
in  all  of  the  constitutions  of  the  American 
states  and  of  the  United  States.  They  are 
each  and  all  enacted  for  the  protection  of 
rights  of  persons  accused  of  criminal  offenses, 
and  each  is  a  constant  memorial  of  the  great 
abuses  practiced  in  England  at  one  time  and 
another  prior  to  the  American  Revolution, 
in  conducting  criminal  prosecutions.  In 
mil  V.  People,  18  Mich.  Sol,  it  was  held 
that  the  accused  person  could  not  waive  his 
constitutional  right  to  a  trial  by  a  jury  of 
twelve  men,  guaranteed  to  him  under  this 
section  of  the  Constitution,  and  it  was  said 
by  the  court  that  ^  it  is  the  duty  of  courts  to 
see  that  the  constitutional  rights  of  the 
defendant  in  a  criminal  case  shall  not  be 
violated." 

In  this  case  it  is  apparent  that  the  consti- 
tutional rights  of  Murray  were  violated  in 
the  order  or  the  court  to  ihe  police  officer 
stationed  at  the  door  of  the  court- room  **that 
he  should  stand  at  the  door,  and  see  that  the 
room  is  not  overcrowded,  but  that  all  re- 
spectable citizens  be  admitted  and  have  an 
opportunity  to  get  in  whenever  they  shall 
apply."  .It  is  shown  beyond  question  that 
during  the  whole  trial   the  court-room  was 

14  L.  R.  A. 


not  overcrowded,  nor  were  the  semts  proride: 
for  spectators  occupied  to  aoy  ^reat  extest. 
This  officer  was  under  the   contiul  of  \i^ 
court,  and  when  the  court  was  iafonxied  this 
he  was  excluding  citizens  and  taz-pajen  is 
refused  to  take  any  notice  of  the  coniplairu 
and  left  the  officer  to  exercite  his  discieo  jo 
as  to  what  respectable  citizens  he  should 
admit.    Is  respectability  of  the  citizen  vtn* 
desires  to  witness  a  trial    to  be  made  a  lesi 
of  the  right  of  access  to  a  public  trial,  ir-i 
is  that  test  to  be  left  to   the  knowledge  v- 
discretion  of  a  police  officer?     Must  a  citizen 
who  wishes  to  witness  a  trial  of  a  perscw  a 
cused,  whether  he  be  a  friend,  an  acqnaio:- 
ance,  or  a  stranger  to  the  accused,  presem: 
to  the  police  officer  stationed  at  the  doa  of 
the  Temple  of  Justice   a    certificate  of  bis 
respectability?    If  so.  by  whom  shall  it  \^ 
certified  ?    By  the  mayor,* the  chief  of  poliiv. 
or  police  commissioners,   or    by   his  pie4<c 
or  clergyman?    Neither  the  Const ituiioo  !>•: 
the  law  requires  an^  such  prepoateroos  coc 
dition  to  the  admission  of  a  citizen  to  att«:i 
and  witness  a  trial,  either  civil  or  crimioii 
The  order  of  the  court  stationing  th«  polirt- 
man  at  the  door,  with  directions  to  adicit 
none  but  respectable  citizens,  'was  not  ocly 
a  violation  of  the  Constitution,  but  it  w&s  i 
direct  violation  of  the  public  statutes  of  tLis 
State.     Section  7244  of  Howel  1  's  Statutes  en- 
acts:   **The  sittings  of  every  court  withii 
this  State  shall  be  public,  and  every  citizfs 
may  freely  attend  the  same.  ^      This  status 
has  been  m  force  since  1846.     It  voices  tht 
sentiment  of  the  people  at  the  time  the  Ccc- 
stitution  of  1850  was  adopted.     It  gives  tx 
pression  to  what  is  there  meant  by  a  pabJi> 
trial.     Courts    have    no   dispensing   po^cf 
when  the  Legislature  has  spoken.     Tne  judre 
who  presided  at  the  trial  of  this  case  was  » 
much  bound  by  this  provision  of  law  as  iL? 
humblest  citizen.     The  trial  may  have  bt«fl 
an  impartial  one ;  the  respondent  may  have 
been  justly  convicted;  but  it  still  remaio^ 
that  it  was  accomplished  in  violation  of  bi? 
constitutional  and  statutory  right  to  a  publk 
trial .    Edmund  Burke  never  expressed  a  iDL>re 
important  trutii,  when  speaking  respeciiB< 
the  suspension  of  habeas  corpus  at  the  tiiar 
of  the  American   Revolution,  when  he  aiti 
"*  It  is  the  obnoxious  and  suspected  who  w;aBi 
the  protection  of  the  law.  **    Courts  of  fina* 
resort  cannot  consider  the  question  whethr-r 
the  respondent  was  justly  convicted  or  lu^ 
in  passing  upon  questions  of  law  piesentt^J 
for  their  consideration.     It  is  for  the  pro 
tection  of  all  persons  accused  of  crime — the 
innocently  accused  that  they  may  not  becoo^ 
the  victim  of  an  unjust  prosecution,  as  wpr. 
as  the  guiltv,  that  thev  may  be  awarded  a 
fair  trial — that  one  rule  must  be  obaervfd 
and  applied  to  all. 

Since  the  case  was  submitted  we  have  beta 
furnished  with  a  brief  by  Allan  H.  Fraser 
in  behalf  of  the  people,  who  is  the  pmsr- 
cuting  attorney  who  secured  the  oonvicti^  a 
of  Murray.  The  position  taken  by  \b^ 
learned  prosecutor  in  support  of  the  convic- 
tion of  Murray  is :  first,  that  the  fact  that 
Murray  was  not  awarded  a  public  trial  caiiM 
be  raised  or  adjudicated  upon  certianH 
and,  second,  that  he  did  have  a  public  tria'. 
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ithin  the  meaning  of  section  2S,  art.  4,  of 
Q  Constitution. 

We  do  not  think  that  the  errors  brouj^ht 
I  by  the  writ  of  certiorari  could  have  been 
iched  by  a  writ  of  error.  Many  facts  which 
;  shown  in  the  affidavits  and  petition  for 
}  writ  would  not  appear  in  the  return  to  a 
it  of  error  or  in  a  bill  of  exceptions.  The 
1  of  exceptions  only  brings  up  such  facts 
appear  in  the  course  of  the  trial  in  the 
38ence  of  the  court.  And  durinir  the  trial 
this  case  the  court  plainly  told  tl^e  counsel 

the  accused  that  he  could  not  raise  the 
estion  in  the  way  in  which  he  was  seek- 
;  to  do  it,  and  chareed  him  with  an  effort 
make  capital  out  oi  his  objections.  The 
1  of  exceptions  would  not  have  shown  that 

court- room  was  not  crowded ;  that  most 
the  seats  provided  for  spectators  were 
(Ant ;  that  many  different  persons,  and  the 
ticular  persons  showing  them  to  be  citi- 
s  of  the  State,  had  applied  for  admission, 
I  had  been  refused ;  none  of  these  things 
Id  have  appeared  in  the  bill  of  exceptions. 

think  that  they  were  properly  raised  and 
ught  before  the  court  by  the  writ  of  cer- 
•ari. 

'hree  authorities  are  cited  in  support  of 
action  of  the  judge.  One  is  the  case  of 
te  v.  Brooks,  92  Mo.  578,  10  West.  Rep. 
In  that  case  in  the  opinion  handed  down 
the  supreme  court  it  was  said  that  an  ob- 
ion  was  taken  that  the  defendant  did  not 
e  a  public  trial,  and  the  court  said : 
lis  claim  was  based  on  the  fact  that 
ing  the  early  stages  of  impaneling  the 
y  two  men  were  stationed,  on  the  after- 
n  of  one  day  and  the  forenoon  of  the  next 
,  at  the  door  of  the  court- room,  who  re- 
h1  to  admit  anyone  into  the  court -room 
^pt  jurors,  witnesses,  or  officers  of  the 
rt,  or  those  having  business  in  court.  It 
L*ars  that  when  this  matter  was  brought  to 
attention  of  the  court,  the  court  stated 

no  order  had  been  made  stationing  men 
lid  door,  and  announced  that  anyone  who 
jed  to  come  into  the  court-room  could  do 
ind  made  an  order  that  all  persons  be  ad- 
ed  until  the  seats  were  full.  Had  the 
t  either  refused  to  make  such  an  order,  or 
ifter  making  it,  had  refused  a  request  on 
)art  of  the  defendant  that  jurors  examined 
hint;  their  quail tications  while  the  men 
•  stationed  at  the  door  should  be  re-ex- 
led,  this  might  have  afforded  some 
11(1  for  the  complaint  made  ;  but  no  such 
est  was  made."  This  is  not  in  any  re- 
t  a  parallel  case  to  the  one  under  con- 
•ation.  In  the  Brooks  Case  the  exclusion 
he  public  only  continued  through  the 
noon  of  one  day  and  the  forenoon  of  the 
In  Murray's  Case  it  lasted  durinir  the 
•e  trial  of  two  weeks.  In  the  Brooks  Qtse 
1  the  matter  was  called  to  the  attention 
e  court,  the  court  stated  that  no  order 
heen  made  stationing  a  man  at  the  door, 
announced  that  anyone  who  wished  to 
!  into  the  court-room  could  do  so,  and 
i  an  order  that  all  persons  be  admitted 

the  seats  were  filled.  In  Mvrrny's  Case 
ourt  made  the  order  stationing  the  police- 

at  the  door  to  see  that  all  respectable 
ifns  be  admitted ;  that  his  attention  was  1 

R.  A. 


called  to  the  fact  that  respectable  citizens  and 
taxpayers  were  refused  admission,  apd,  in- 
stead of  making  an  order  that  all  citizens  be 
admitted  until  the  room  was  filled,  he  said 
that  ''the  oflScer  has  got  his  orders,  and  they 
are  in  accordance  with  the  law,  as  I  take  It, 
and  if  you  have  anv  objection  you  will  have 
to  take  it  in  some  other  way  than  by  exception. 
Proceed  with  the  trial.**  The  judge's  posi- 
tion in  Murray's  Case  finds  no  support  what- 
ever in  the  Brooks  Case.  We  are  also  cited  to 
the  case  of  People  v.  Kerrigan,  78  Cal.  228.  In 
that  case  the  defendant  was  convicted  of  an 
assault  with  intent  to  commit  murder.  The 
defenses  interposed  at  the  trial  were,  ''not 
guilty,"  and  "insanity."  During  the  prog- 
ress of  the  trial  in  the  court  below  the  de- 
fendant became  greatly  excited,  and  indulsed 
in  profane  and  abusive  language,  addressed  to 
the  court  and  other  officers  of  the  court.  Her 
conduct  created  so  much  commotion  among 
the  spectators  that  the  trial  was  seriously  in- 
terrupted, and  the  court  found  it  necessary  to 
make  an  order  excluding  spectators  from  the 
court-room.  In  deciding  the  case  the  court 
said  :  "  The  appellant  claims  that  she  was  de- 
prived of  the  constitutional  right  of  a  public 
trial,  by  the  making  and  enforcement  of  this 
order.  There  is  some  controversy  as  to  the 
scope  of  the  order,— which  was  not  entered  in 
the  minutes, — but  the  judge  certifies  that  the 
order  was  '  that  the  lobby  outside  of  the  court- 
room should  be  cleared  of  spectators  as  their 
presence  tended  to  irritate  and  excite  the  de- 
fendant, and  that  no  persons  except  officers 
of  the  court,  reporters  of  the  public  press, 
friends  of  the  defendant,  and  persons  neces- 
sary for  her  to  have  on  said  trial  should  be 
allowed  to  remain.'  It  appears,  further, 
from  the  statement  of  the  judge,  that  no  order 
was  mad^  requiring  the  doors  to  be  closed, 
and  that  in  fact  the  friends  of  the  defendant 
and  reporters  were  permitted  to  come  and  go 
at  will :  that  the  order  was  made  by  the 
court  on  behalf  of  the  defendant,  as  well  as 
to  preserve  order,  because  the  attendance  and 
conduct  of  a  large  crowd  of  spectators  evi- 
dently tended  to  excite  the  defendant,  and  it 
is  apparent  from  the  afildavits  showing  the 
conduct  of  the  defendant  and  many  of  the 
spectators  that  such  was  the  fact.  In  our 
opinion,  the  order  and  action  of  the  court, 
as  shown  by  the  bill  of  exceptions,  were  not 
a  violation  of  the  defendant's  right  to  a 
public  trial.  It  was  proper,  we  think,  under 
the  circumstances,  to  exclude  from  the  court- 
room those  who  were  excluded,  not  only  be- 
cause of  the  vulgar  and  profane  language  of 
the  defendant  herself,  but  such  action  was 
evidently  necessary  to  protect  the  court  from 
indignity  and  indecorum.  No  actual  injury 
to  the  defendant  is  shown.  It  is  not  shown 
that  any  person  who  could  have  been  of  any 
service  to  the  defendant  on  her  trial  was  ex- 
cluded. While  it  is  very  important  that  all 
the  rights  guaranteed  by  the  Constitution  to 
a  person  charged  with  crime  should  be  fully 
and  fairly  awarded  to  him,  it  is  also  im- 
portant that  courts  of  justice  sliould  be  up- 
held in  the  enforcement  of  all  necessary  and 
reasonable  rules  for  the  orderly,  speedy,  and 
effective  discharge  of  their  duties. "  Neither 
is  this  case  an  authority  for  what  was  done 
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in  Murray's  Cute.  The  court  did  not  order 
the  court-room  to  he  cleared  of  spectators, 
but  the  lobby  outside.  There  is  nothing  in 
the  facts  of  that  case  which  assimilate  in 
any  degree  to  the  trial  of  Murray.  Here  no 
violence  is  shown,  no  disorderly  conduct, 
no  violent  or  disirraceful  action  on  the  part 
of  Murray,  which  tended  to  lessen  the  dig- 
nity of  the  court,  or  bring  the  administration 
of  justice  into  disrepute. 

I  cannot  accede  to  the  correctness  of  the 
proposition  intimated  in  that  case  that,  if  a 
public  trial  has  not  been  accorded  to  the  ac- 
cused, the  burden  is  upon  Uim  to  show  that 
actual  injury  has  been  suffered  by  adepiiva- 
tion  of  his  constitutional  right.  On  the  con- 
trary, when  he  shows  that  his  constitutional 
right  has  been  violated,  the  law  conclusively 
presumes  that  he  has  suffered  an  actual  in- 
jury.  I  go  further,  and  say  that  the  whole 
Dody  politic  suffers  an  actual  injury  when  a 
constitutional  safeguard  erected  to  protect 
the  rights  of  citizeos  has  been  violated  in 
the  person  of  the  humblest  or  meanest  citizen 
of  the  State.  The  Constitution  does  not  stop 
to  inquire  of  what  the  person  has  been  ac- 
cused or  what  crime  he  has  perpetrated  ;  but 
it  accords  to  all,  without  question,  a  fair, 
impartial ,  and  publ ic  trial .  There  is  no  such 
limitation  in  the  Constitution  nor  in  our 
statute  above  quoted,  from  which  it  can  be 
inferred  "that  the  requirement  is  fairly  met 
with,  if  without  partiality  or  favoritism  a 
reasonable  ))roportion  of  the  public  is  suffered 
to  attend,  notwithstanding  that  those  whose 
presence  would  be  of  no  service  to  the  ac- 
cused, and  who  would  only  be  drawn  hither 
bv  a  puerile  curiosity,  would  be  excluded 
altogether. "  Who  is  to  decide  who  are  the 
friends  of  the  accused?  The  law  makes  no 
such  test,  but  allows  all  citizens  freely  to  at- 
tend upon  any  trial,  whether  civil  or  crim- 
'mal.  Instances  have  been  referred  to  by 
Judge  Cooley  in  his  work  upon  Constitu- 
tional Limitations,  at  page  880,  (*312,) 
where,  under  certain  circumstances,  it  might 
be  proper  to  exclude  a  certain  portion  of  the 
community  from  attending  trials  which 
would  tend  to  degrade  public  morals,  or 
would  shock  public  decency,  in  which  he 
says  that  at  least  the  young  should  be  ex- 
cluded. There  can  be  no  objection  to  this 
so  long  as  citizens  of  the  State  who  have  ar- 
rived at  the  years  of  discretion  and  manhood 
are  permitted  to  freely  enter.  The  learned 
commentator  lays  it  down  that  "the  require- 
ment of  a  public  trial  is  for  the  bcnelit  of  the 
accused,  that  the  public  may  see  he  is  fairly 
dealt  with,  and  not  unjustly  condemned,  and 
that  the  presence  of  interested  spectators  may 
keep  his  triers  keenly  alive  to  a  sense  of 
their  responsibility  and  to  the  importance 
of  their  functions.^ 

It  is  also  urged  that  in  this  case  the  pris- 
oner was  accoraed  a  public  trial  for  the  rea- 
son that  there  were  several  other  ways  of  ob- 
taining ingress  to  the  court- room  than  that  in 
which  the  public  generally  entered.  "  The 
learned  judge  returns  to  the  writ  of  certiorari 
"  that  there  were  several  doors  for  ingress  and 
egress  accessible  to  persons  wiping  to  visit 
the  said  court  at  all  times. "  But  this  is  a  mere 
subterfuge.     There  was  a  public  entrance,  at 
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which  the  public  applied  for  admission  and 
were  refused,  and  it  is  shown  by  the  affidav- 
its, or  one  of  them,  that  one  of  the  persons, 
knowing  of  the  private  entrance  through  the 
clerk's  office,  entered  in  that  manner  after 
being  refused  admission  at  the  public  en- 
trance. It  is  not  usual  for  the  public  to  pass, 
through  these  private  entrances  into  the  court- 
room, and  it  is  no  answer  for  the  court  to  say 
that,  although  he  stationed  a  policeman  at 
the  door  of  the  public  entrance  there  were 
other  ways  of  ingress  to  persons  who  wished 
to  gain  admission.  We  have  no  hesitation 
in  saying  that  the  prisoner  was  denied  the 
right'of  a  public  trial,  and  the  proceedings, 
in  consequence  must  be  declared  a  mistrial, 
and  his  conviction  must  be  set  aside  and  a  new 
trial  must  be  had.  We  are  asked  to  discharge 
the  prisoner,  on  the  ground  that  he  has  been 
once  in  jeopardy,  and  cannot,  therefore,  be 
tried  again.  The  question  is  a  serious  one. 
and  we  have  considered  it  with  care.  The 
judgment  and  conviction  are  set  aside  in 
this  case  on  a  proceeding  instituted  by  the 
prisoner,  who  is  to  be  treated  as  if  the  judg- 
ment bad  been  arrested  on  his  own  motion, 
and  the  j  udgment  and  verdict  set  aside.  In 
such  cases  the  plea  of  former  jeopardy  can- 
not avail.  Stait  v.  Hays,  3  Jjca,  156 ;  t^ate 
V.  V/aXtefrB.  16  La.  Ann.  400 ;  SiaU  v.  Red- 
man,  17  Iowa,  329;  PettpU  v.  Casborus,  IB 
Johns.  851 ;  State  v.  ^'orrell,  2  Yerg.  24.  34 
Am.  Dec.  458 ;  Com.  v.  Hatton,  3  Gratt  628 ; 
State  V.  Clark,  69  Iowa,  196 ;  Qerard  v.  fH>;.«fe, 
4  III.  862:  P^fyple  v.  Barric,  49  Cal.  342; 
PeopU  V.  Obcell  28  Cal.  456;  MorrUetU  v. 
.S^7/^,  77  Ala.  71  ;  Ptople  v.  HeUnng,  61  Cal. 
620 ;  Johnstni  v.  StiUe,  29  Ark.  31 :  People  v. 
White,  68  Mich.  648,  18  West.  Rep.  763; 
Pet^  V.  Price,  74  Mich.  37,  44;  Bish.  Crim. 
Law,  i;§  1004,  1016.  In  Hill  v.  People,  above 
referred  to,  one  of  the  jury  who  convicted 
the  prisoner  was  an  alien,  and  therefore  dis- 
qualified, and  it  was  held  that  his  conviction 
was  a  violation  of  section  28,  art.  6,  of  the 
Constitution.  The  respondent  in  that  case 
moved  for  a  new  trial  upon  that  ground 
This  court  in  reversing  the  judgment  orden* 
a  new  trial. 

The  jadgmeiit  must  be  recersed,  the  prisoner 
must  be  remanded  to  the  custody  of  the 
sheriff  for  the  county  of  Wayne,  and  a  new- 
trial  is  ordered. 

Morse*  Ijon^,  and  MeOrath,  </«/.,  con- 
curred  with  Ghamplin,  Ch.  J. 

Oranty  J. : 

I  concur  with  my  Brother  Champlin  in 
his  .opinion  that  the  respondent  was  not 
accorded  a  public  trial  within  the  meaning 
of  the  Constitution  and  the  laws  of  this 
State,  but  I  cannot  concur  with  him  in 
holding  that  the  writ  of  certiorari   was  the 

F roper  way  to  bring  the  case  to  this  court, 
think  the  writ  was  improvidently  issued. 
The  respondent  offered  testimony  tending  to 
show  that  persons  had  been  excluded  from 
the  court-room  during  the  trial  by  an  officer 
in  charge  of  the  principal  entrance  to  the 
court-room.  The  court  refused  to  admit  it. 
Respondent's  counsel  excepted.  He  should 
have  settled  a  bill  of  exteptions,  and  brought 
the  case  t/^  this  court  by  a  writ  of  error.     It 
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is  DO  answer  to  this  to  say  that  the  trial 
court  refused  ao  exception.  This  no  court 
could  prevent.  Counsel  announced  his  ex- 
ception, which  was  minuted  by  the  stenogra- 
pher, as  shown  by  the  return.  No  order  was 
made  by  the  court  and  entered  upon  the  min- 
utes. The  judge  had  given  instructions  to 
the  officer  not  to  permit  the  court- room  to  be 
overcrowded.  This  instruction  was  proper, 
but  he  had  no  right  to  commit  to  the  officer 
the  determination  as  to  who  were  respectable 
citizens  to  be  admitted.  It  is  apparent  that 
the  court  could  make  no  return  to  many  of 
the  statements  made  in  the  affidavits,  for  the 
facts  thev  stated  did  not  occur  in  his  pres- 
ence. Tne  exclusion  of  citizens  was  a  fact 
to  be  proven,  like  any  other  fact,  and  the 
truth  should  be  elicited  by  examination  and 
cross-examination.  It  does  not  seem  to  me  to 
be  the  proper  practice  that  so  important  a 
question  should  be  determined  in  the  court 
of  last  resort  upon  ex  parte  affidavits  which 
contain  many  hearsay  statements.  To  illus- 
trate, several  of  the  affiants  say  that  the 
benches  were  practically  vacant,  without  giv- 
ing any  statement  or  opinion  as  to  how  many 
were  there.  What  is  meant  by  "practically 
vacant  t**  How  many,  in  the  opinion  of  this 
witness,  or  how  few,  should  be  present  in 
order  to  constitute  such  practical  vacancy? 
Counsel  for  respondent  recognized  this  as  the 
proper  practice,  in  raising  the  point  upon 


the  trial,  for,  in  a  reply  to  a  question  by 
the  court,  he  said :  ^  1  do  not  know  who 
has  been  excluded  or  who  has  not,  but,  for 
the  sake  of  saving  the  point,  I  desire  an  ex- 
ception to  be  entered  upon  the  record. "  Re- 
spondent was  convicted  May  8,  1890.  Aug- 
ust 28,  1890,  he  presented  to  one  of  the  jus- 
tices of  this  court  a  petition  for  a  writ  of 
certiorari  which  was  allowed,  and  no  steps 
appear  to  have  been  taken  to  bring  the  case 
to  a  hearing  in  this  court  until  the  October 
Term,  1891.  The  record  contains  less  than  ten 
pages.  All  the  facts  were  known  to  the  re- 
spondent and  his  counsel  at  the  trial.  AH 
the  papers  could  have. been  prepare  in  a  few 
hours.  The  case  could,  and  should,  if  pre- 
sented at  all,  have  been  presented  to  this 
court  at  the  June  Term,  1890.  Instead, 
however,  the  case  rests  for  three  and  one- 
half  months,  until  the  time  to  settle  a  bill 
of  exceptions  has  expired,  and  then,  after  ob- 
taining an  allowance  of  the  writ,  rests  for 
thirteen  months  longer.  Meanwhile  it  is 
probable  that  the  people's  testimony  is  scat- 
tered and  lost.  Such  delays,  if  attributable 
to  the  respondent,  do  not  comport  with  in- 
nocence, especially  when  he  is  in  prison  serv- 
ing out  his  sentence.  These  delays  cannot  be 
too  severely  condemned.  They  are,  in  my 
judgment,  a  disgrace  to  the  administration 
of  the  criminal  law.  For  these  reasons  I 
think  the  writ  should  be  dismissed. 


FLORIDA  SUPREME  COURT. 


Mary  M.  SUMMER,  Appt., 
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*1.   In  1866  the  Laws  of  this  State  did 
not  anthoriae  the  admifleioB  to  record 

*Head  notes  by  Banst.  Ch.  J. 


of  a  deed  aoknowledg^d  out  of  this  State,  bat 
in  another  State  of  the  United  States,  before  a 
cJerk  or  doputy-olerk  of  any  oourt,  or  before  a 
judge  of  any  court  not  a  oourt  of  record,  and 
haying  a  seal  and  clerk  or  prothonotary. 

8.  ▲  liOglslatiire  has  power,  in  the  ab- 
■enee  of  any  inhibiting  oonetitntional 
limitation,  and  except  mm  a^^ainst  prior 
▼ested  rights,  to  core  by  retroactive 
legfialation   defective   acknowledgments   of 


NOTB.— i9t^0Menev  of  dbbreviation  to  show  official 
eharaeter  of  individual  aiffnina  or  attesting  a 

documenL 

In  McDonald  v.  Morgan,  27  Tex.  fiOO,  the  court 
states  that  from  the  very  foundation  of  our  govern- 
ment It  has  been,  and  it  continues  to  be,  the  general 
habit  and  custom  with  officers  to  use  parte  of  words 
or  letters  to  indicate  the  official  capacity  in  which 
they  are  acting.  Their  use  in  this  way  has  become 
a  matter  of  general  notoriety  and  information,  and 
the  courts  are  not  bound  to  be  ignorant  of  their 
meaning  especially  when  the  body  of  the  instni- 
ment  in  connection  with  the  law  and  purpose  for 
which  it  was  given  clearly  point  out  and  indicate 
thetr  significance. 

In  Stinson  v.  Russell,  2  Overt.  40,  the  court  made 
a  distinction  between  local  and  foreign  deeds  and 
between  civil  and  criminal  proceedings  and  stated 
that  the  courts  are  presumed  to  know  the  officers 
appointed  under  the  laws  of  their  State,  and  that  if 
a  deed  was  certified  by  one  who  appended  to  his 
signature  the  letters  **C.  G.  C..**  and  another  who 
appended  the  letters  *^*C.  R.,**  it  might  properly  be 
admitted  as  having  been  certified  by  the  clerk  of 
Green  County,  and  by  the  county  register.  The 
court  further  said  that  the  certificate  of  an  indi- 
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vtdual  that  he  is  an  officer  Is  not  conclusive  that  he 
is  such  but  that  the  oourt  may  inquire  into  his 
character  and  if  he  appears  not  to  be  an  officer  the 
deed  might  be  rejected. 

Where  a  power  of  attorney  acknowledged  before 
one  who  appended  to  his  signature  **J.  P.  and  Ex 
QffUsio  Notary  Public,"  was  objected  to  on  the 
ground  that  it  did  not  appear  to  have  been  ac- 
knowledged before  an  officer  authorized  to  take 
acknowledgmento  of  power  of  attorney,  the  oourt 
said  that  a  certificate  when  made  by  a  notary  pub- 
lic and  attested  by  his  official  seal  is  self -proving, 
for  the  law  has  made  no  provision  for  authenticate 
ing  it;  and  that  his  acta  must  be  accepted  as  com- 
petent and  sufficient  proof  of  the  facts  certified  to 
until  impeached  in  the  proper  manner.  Ooree  v 
Wadsworth,  91  Aia.  416. 

In  accordance  with  the  doctrine  of  the  above 
cases  it  has  been  held  that: 

The  letters  "J.  P."  affixed  to  a  signature  to  the 
approval  of  a  recognizance  sufficiently  show  that 
the  bond  was  approved  by  a  Justice  of  the  peace. 
Shattuck  V.  People,  5  111.  477. 

The  letters  ''J.  P."  affixed  to  the  signature  of  an 
officer  to  the  certificate  of  acknowledgment  of  a 
feme  covert  to  a  deed  is  a  sufficient  designation 
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deeds  in  all  oasee  where  the  purpose  of  the  ac- 
knowledgment to  the  admlflslon  of  the  inatrumeDt 
acknowledged  to  record,  or  its  use  in  evidence. 

8.  An  elfoet  of  the  **  Aet  Provldlji^  for 
the  ▲dcnowled^^ment  of  I>eeds  and 
Other  ConveyaAceSy**  approved  February 
24, 1878,  (U  16-19,  pp.  818,  219,  HoaelL  Dig.,)  is  to 
authorize  the  acknowledgment  of  the  execution 
of  a  deed  for  the  record  here,  to  be  taken  out  of 
this  State  and  according  to  the  laws  of  the  State 
where  It  may  be  taken,  at  least  if  the  execution 
of  the  deed,  as  distinguished  from  its  acknowl- 
edgment. Is,  as  In  the  case  at  bar,  in  compliauce 
with  the  laws  both  of  Florida  and  of  the  State  of 
its  execution  and  acknowledgment. 

4.  The  4th  ■ection  of  the  Act  of  Feb- 
roary  SS,  1878,  («  19,  P.  S19,  McClell.  Dig.,) 
which  provides  that  any  deed  of  conveyance 
heretofore  executed  and  acknowledged  in  com- 
pliance with  the  previous  provisions  of  the  Act, 
should  have  the  same  force  and  effect  and  be  as 
vaUd  as  if  the  same  had  been  executed  after  its 
passage,  was  to  validate,  at  least  from  the  ap- 
proval of  such  Act,  any  prior  acknowledgment 
made  out  of  this  State  of  a  deed  conveying  lands 
located  here,  if  the  acknowledgment  conformed 
to  its  provisions,  and  certainly  where,  as  In  the 
case  at  bar,  the  execution  of  the  deed,  as  distin- 
guished from  its  acknowledgment^  conformed 
both  to  the  law  of  this  State  and  that  of  the  State 
of  its  execution  and  acknowledgment 

6.  It  is  the  established  poUey  of  the  law 
to  uphold  certificates  of  acknowlede^ 
ment  of  deeds*  and,  wherever  substance  is 
found,  obvious  clerical  errors  and  all  technical 
omissions  will  be  disregarded.  Inartlflclalness  in 
their  execution  will  not  be  permitted  to  defeat 
them.  If  looking  at  them  as  a  whole,  either  alone 
or  in  connection  with  the  deed,  we  find  that  they 
reasonably  and  fairly  indicate  a  compliance  with 
the  law.  Clerical  errors  will  not  be  permitted  to 
defeat  acknowledgments  when  they,  considered 
eithei^  alone  or  in  connection  with  the  instrument 
acknowledged,  and  viewed  in  the  light  of  the 
statute  controlling  them,  fairly  show  a  substan- 
tial compliance  with  the  statute. 

6.  The  Instrument  acknowled^d  may 
be  resorted  to  fbr  support  to  the  ac- 


knowledgment; and  where  the  same  name 
appears  as  a  witness  to  the  execution  of  the  deed, 
and  to  the  certificate  of  acknowledgment  as  the 
officer  taking  It,  it  may  be  presumed,  in  support 
of  the  certificate,  that  these  names  represent  the 
same  person. 

7.  Where  the  title  of  an  oflloer  talring 
an  acknomrledg^ent  of  a  deed  Is  ^rri^ 
ten  out  In  fkdl  in  the  body  of  the  oertiflcate, 
its  omission  from  the  signature  Is  immaterial,  and 
affixing  It  to  the  signature  is  Itself  sufficient.  In- 
itials may.  however,  be  used,  and  are  sufficient  to 
designate  such  title. 

8.  The  certlflcate  of  acknowledgment* 
either  of  itself  or  aided  by  the  iastm- 
ment*  must  shoir  that  the  officer  takinir  the 
acknowledgment  is  one  authorised  by  law  to  do 
so:  but  initials  are  sufficient  to  show  this,  and  if 
they,  viewed  in  connection  with  the  statute,  rea- 
sonably indicate  an  officer  designated  by  it  as 
competent  to  take  the  acknowledgment,  the  cer- 
tificate should  be  sustained. 

9.  Where  the  title  of  office  stated  in  the 
body  of  the  certificate  of  acknowledge 
ment  is  one  which  the  law  did  not  an* 
thorise  to  take  the  acknowledgment,  and  the 
suffix  to  the  signature,  read  in  connection  with 
the  deed,  if  not  alone,  indicates  an  office  having 
such  authority,  the  suffix  will  control. 

10*  ▲  deputy  may  ta  ke  an  acknowledgment  of 
a  deed  in  his  own  name. 


1 1.  Where  an  instrument  has  been 
knowledfi^ed  in  another  State  belbre  a 
deputy-clerk  of  a  court,  signing  himself  as 
such,  and  affixing  the  seal  of  office,  it  will  be  pre- 
sumed, in  support  of  the  certificate,  that  the 
clerk  had  authority  to  appoint  a  deputy. 

1 8.  The  ordinary  prorisions  of  record. 
ing  statutes  do  not  contemplate  that 
re<sordin£^  officers  shall  record  official 
seals  of  public  officers;  and  hence,  where  the 
acknowledgment  of  a  deed,  as  recorded,  indicates 
by  its  language  that  the  official  seal  of  the  officer 
taking  it  was  affixed  to  such  acknowledgment, 
the  absence  of  the  seal,  or  of  anything  represent- 
ing it,  from  the  record,  or  from  a  transcript. 


that  the  officer  is  a  Justice  of  the  peace  and  it  Is 
unnecessary  that  his  official  character  be  more 
fully  set  out  in  the  body  of  the  certificate.  Russ  v. 
Wingate,  80  Miss.  440. 

So  the  letters  **N.  P."  affixed  to  the  signature  to 
the  Jurat  to  an  affidavit  for  the  Issuance  of  an  at- 
tachment sufficiently  show  that  the  officer  who 
signed  the  Jurat  was  a  notary  public.  Rowley  v. 
Berrian,  12  IlL  200. 

So  where  the  acknowledging  officer  is  described 
In  the  body  of  a  certificate  as  a  commissioner  of 
deeds  it  seems  that  it  is  sufficient  to  attach  the  ab- 
breviation "  Com."  to  the  signature.  Sparrow  v. 
Hovey,  41  Mich.  708. 

And  an  acknowledgment  signed  by  one  who  ap- 
pended the  abbreviation  *'  Comm^r"  to  his  name 
was  held  sufficient  in  Duval  v.  Covenhoven,  4 
Wend.  563. 

The  Illinois  court  has  held  that  since  the  trial 
court  may  as  a  matter  of  convenience  take  notice 
of  who  are  the  Justices  of  the  peace  for  the  county 
in  which  it  is  held  without  strict  proof  of  their  offi- 
cial character,  a  certificate  of  acknowledgment  to 
a  mortgage  deed  which  describes  the  officer  as  an 
acting  justice  of  the  peaccand  which  has  appended 
to  the  signature  the  letters  '*  J.  P.,"  is  sufficient  to 
admit  the  deed  in  evidence  if  the  officer  was  actually 
a  Justice  of  the  peace.  Livingston  v.  Kettelle,  6 
111.  116,  41  Am.  Dec.  186. 
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So  the  letters  '*3.  P."  affixed  to  the  signature  of 
a  mittimus  are  sufficient  to  show  that  the  officer 
who  signed  it  was  a  Justice  of  the  peace.  State  v. 
Manley,  1  Overt  428. 

The  principal  case  seems  to  carry  the  doctrine 
farther  than  it  had  before  advanced.  The  Stlnson 
and  Livingston  Oases  tend  towards  the  conclusion 
that  the  deeds  were  regarded  as  properly  admissi- 
ble in  those  cases  because  the  courts  could  with 
reasonable  effort  ascertain  whether  or  not  the  offi- 
cial was  entitled  to  make  the  certificates  without 
relying  on  the  abbreviations. 

In  Michigan,  where  a  deed  executed  in  a  toreAgn 
State  was  acknowledged  before  one  who  affixed  the 
letters  ^*J.  P."  to  his  signature,  and  the  certificate 
of  the  county  clerk  attested  to  the  character  of  the 
officer  as  a  Justice  of  the  peace,  the  acknowledg- 
ment was  held  sufficient.  Final  v.  Backus,  18  Mich. 
218. 

In  the  principal  case,  on  the  other  hand,  there 
was  nothing  to  show  that  the  attesting  officer  was 
what  he  pretended  to  be  beyond  his  own  statraient. 
which  the  Stinson  Case  held  to  be  not  conclusive. 
He  was  not  a  notary  public  so  as  to  be  within  the 
rule  announced  in  the  Goree  Case.  And  the  abbre- 
viations were  not  as  plain  as  they  were  In  the  cases 
which  had  preceded  it. 

H.  P.  F. 
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thereof,  is  not  sufBoient  to  overoome  the  pre- 
sumption created  by  such  lanfiruage,  that  the  oflB> 
oer*8  offloial  seal  was  affixed  to  the  oriidnal. 

18.  The  Aet  of  Felimary  84, 1878,  'PP. 
HS^  219,  MoClell.,  Big.,)  in  relation  to  the  acknowl- 
edfirment  of  deeds,  does  not  require  other  eyldenoe 
of  the  offloial  character  of  an  officer  taking  an 
acknowledgment  when  he  affixes  his  official  seal 
to  such  acknowledgment. 

14.  If  it  does  not  appear  that  the  intra, 
dnetion  of  a  eertlfled  eopy  of  the  rec- 
ord of  a  deed  was  ohjected  to  in  the  trial 
court  on  the  ground  that  it  was  not  shown  that 
the  original  was  not  within  the  custody  or  con- 
trol of  the  party  offering  the  copy,  the  appellate 
court  will  conclude  that  this  requirement  of  the 
Ck)nBtltutlon  (6  23,  art.  16)  was  complied  with  or 
waived. 

16«  The  effect  of  the  Act  of  February  [24, 
1873,  in  relation  to  the  acknowledgment  of  deeds, 
is  to  validate,  at  least  from  the  approval  of  such 
act,  a  record  made  prior  thereto  of  any  deed 
curedjthereby. 

16.  In  1868  the  Iaws  of  Georgia  au- 
thorised the  conweyance  there  of  land 
located  there  by  a  writing  signed  by 
the  maker  land  attested  by  two  wit- 
nesses* and  the  record  of  the  deed  there  upon 
an  acknowledgment  made  there  before  a  clerk 
of  the  superior  court,  or  a  Justice  of  peace,  but, 
unlike  our  statute  as  to  the  acknowledgment  of 
deeds  out  of  the  State,  did  not  require  the  oertifl- 
cate  of  acknowledgment  to  state  that  the  officer 
taking  It  knew,  or  had  satisfactory  proof,  that 
the  person  making  It  was  the  Individual  described 
in,  and  who  executed,  the  deed.  A  deed  purport- 
ed to  have  been  signed,  sealed,  and  delivered  In 
Thomas  County,  Ga.,  by  H.  L.  H.  and  M.  K  H., 
his  wife.  In  the  presence  of  two  witnesses,  one  of 
whom  signed  tilis  name,  **T.  C.  BraoewelU  J.  P./* 
and  the  certificate  of }  acknowledgment  repre- 
sented that  it  was  acknowledged  In  the  same 
county  by  H.  L.  H.  and  M.  K  H.  before  (accord- 
ing to  the  body  of  the  certificate)  'MJie  under- 
signed, deputy-clerk  of  circuit  court"  of  the 
county;  the  conclusion  of  the  certificate  being: 
**In  witness  whereof,  1  herewith  set  my  hand  and 
seal  of  office  the  day  and  year  above  mentioned. 
T.  C.  Bracewell,  Deputy-Clerk  8.  &  J.  C."  Held, 
that  the  acknowledgment,  whether  deemed,  as 
might  be,  to  have  been  made  before  a  deputy- 
clerk  of  the  superior  court,  or  a  justice  of  the 
Iieaoe,  was  in  accordance  with  the  Law  of 
Georgia,  and  validated  by  the  Florida  Act  of 
February  2i,  1878,  as  was  the  record  made  of  the 
deed  here  in  1863  on  such  acknowledgment,  and 
that  a  transcript  of  the  record  is  admissible  in 
evidence  under  section  21,  art  16,  Const.  1886, 
though  no  represoDtatlon  of  the  seal  of  the  officer 
taking  the  acknowledgment  appeared  on  such 
record  or  transcript. 

1 7.  The  statutes  of  another  State  of  the 

Union  must  be  proved  by  being  introduced  as 
evidence.  Our  courts  do  not  take  Judicial  notice 
of  them. 

(January  80, 1898.) 

APPEAL  bvrplaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  and  the 
mesne  profits  thereof.    Reversed, 

Statement  by  Raney*  Oh.  J.  : 
The  action  is  ejectment  for  the  recovery  of 
an  undivided  half  of  lot    2,  block  35,  old 
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surrey  of  Ocala,  and  mesne  profits,  and  was 
commenced  in  June,  1887,  by  the  plaintiff, 
then  a  minor,  through  her  next  friend,  she 
being  the  only  surviving  child  of  Adam  G. 
Bummer,  who  died  in  the  spring  or  summer 
of  1866.  To  further  sustain  her  action,  she 
put  in  evidence  a  certified  copy  of  the  record 
of  a  deed  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  Marion  County ;  such  deed 
bearing  date  September  1,  1858,  and  purport- 
ing to  have  been  made  by  Martha  Baker, 
Robert  Rullock,  and  Amanda  Bullock,  his 
wife,  and  to  convey  to  H.  L.  Hart,  in  fee. 
the  lot  in  question.  She  also  offered  in  evi- 
dence a  certified  copy  of  the  record  in  Mar- 
ion County  clerk's  ofllce  of  a  deed  bearing 
date  July  9,  1863,  and  purporting  to  have 
been  executed  in  Thomas  County,  State  of 
Georgia,  to  be  a  conveyance  in  fee  of  the 
same  property  by  Hart  and  wife  to  Adam  G. 
Summer  and  Henry  Smith ;  but,  its  admis- 
sion in  evidence  having  been  objected  to  by 
defendant  on  the  ground  that  the  deed  ''had 
not  been  duly  proven  and  acknowledged  and 
recorded  as  required  by  law,"  the  objection 
was  sustained,  the  plaintiff  excepting  to  the 
ruling,  and  having,  in  support  of  the  admis- 
sibility of  the  deed,  read  in  evidence  sections 
2690,  2705-2707,  of  the  Code  of  the  State  of 
Georgia,  (second  edition,  of  date  1873,  re- 
vised, corrected,  and  annotated  by  David 
Irwin,  George  N.  Lester,  and  W.  B.  Hill). 

Plaintiff  then  offered  as  a  witness  Robert 
Bullock,  who  testified  that  he  was  in  posses- 
sion of  the  lot  in  1854,  claiming  title,  had 
the  lot  under  fence,  built  a  livery  stable, 
and  operated  and  ran  it,  dug  a  well  on  the 
southwest  comer  of  the  lot,  and  so  remained 
in  possession  until  some  time  in  1858,  when 
he  sold  it  to  H.  L.  Hart,  and  placed  him  in 
possession  thereof;  that  Hart  continued  in 
the  same  business  on  said  lot,  running  a  liv- 
ery stable,  for  a  number  of  years  thereafter. 
The  following  questions  were  asked  the  wit- 
ness by  plaintiff,  and  each  of  them  was  ob- 
jected^ to,  and  the  objection  sustained ;  the 
plaintiff  excepting  to  the  rulings: 

**  (1)  How  long  did  H.  L.  Hart  remain  in 
actual  possession  of  said  lot  after  you  put 
him  in  possession  thereof?  And  state  whether 
or  not  he  was  in  possession,  claiming  title 
exclusive  of  any  other  right.  (2)  Were 
you  in  possession  of  said  lot  at  that  time, 
claiming  title  thereto  exclusive  of  any  other 
right?  (3)  State  the  character  of  the  posses- 
sion of  H.  L.  Hart."  This  question  being 
preceded  by  an  offer  to  prove  by  the  witness 
the  character  of  Hart's  possession,  and  being 
asked  for  such  purpose.     **  (4)  Who  was  in 

Eossession  of  said  lot  immediately  after  H. 
I.  Hart?"  This  question  being  preceded  by 
an  offer  to  prove  that  Hart  placed  Summer  in 
possession  when  he  sold  to  him,  and  being 
asked  for  that  purpose. 

The  plaintiff  also  introduced  as  a  witness 
W.  P.  Trantham,  who  testified  that  he  was 
acQuainted  with  the  premises  in  controversy, 
ana  knew  Adam  G.  Summer ;  and  then  plain- 
tiff asked  him  the  following  questions,  each 
of  which  was  ruled  out  on  objection  of  de- 
fendant, and  the  ruling  excepted  to  by  plain- 
tiff: 

"  (1)  State  how  long  Adam  G.   Summer 
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was  in  possession  of  said  lot,  and  what  was 
the  character  of  the  possession.  (2)  Was 
Adam  G.  Summer,  prior  to  his  death,  in 
1866,  in  actual  possession  of  said  lot?'' 

The  plaintiff  here  offered  to  prove  by  the 
witness  Robert  Bullock  that  the  possession 
of  Bullock,  Hart,  and  Summer  followed  in 
immediate  succession,  and  was  turned  over 
from  one  to  the  other,  and  was  continuous 
and  adverse  from  1854  to  Summer's  death, 
in  1866,  each  claiming  title  from  the  other 
in  the  order  of  succession,  and  for  this  pur- 
pose asked  him  the  following  question : 
"*  Stat«  whether  or  not  the  possession  of  said 
lot  by  Robert  Bullock,  H.  L.  Hart,  and 
Adam  G.  Summer,  from  1854  to  1866,  imme- 
diately succeeded  each  other,  and  each  claim- 
ing title  from  the  other. "  The  question  was 
excluded  on  objection  by  defendant,  and 
plaintiff  excepted. 

The  plaintiff  havinc:  rested,  the  defendant 
put  in  evidence  a  dee^  of  conveyance  in  fee 
of  the  above  propertv,  dated  May  1,  1886, 
from  William  £.  Schoeflin  and  wife  to  H. 
E.  Miller  and  Edwin  Spencer. 

Schoeflin,  a  witness  for  defendant,  testified 
that  he  took  possession  of  the  lot  in  1878 ; 
that  he  built  a  new  fence  around  it,  and  built 
a  house  on  it,  and  lived  in  it  with  his  fam- 
ily until  he  sold  it  to  Miller  and  Spencer ; 
that  it  is  the  same  house  Mr.  Hicks  now 
lives  in.  On  cross-examination  he  said  that 
he  built  a  new  fence,  and  did  not  repair  an 
old  one ;  took  away  some  old  pieces  of  boards, 
and  built  a  new  fence.  The  house  he  built 
is  the  same  one  Hicks  now  lives  in, — the  same 
house  that  Wallace  Dawkins  put  there ;  and 
witness  put  a  new  story  on,  and  fixed  it  up 
the  same  as  building  a  new  one.  The  house 
that  Mr.  Hicks  lives  in  is  on  lot  26,  west  of 
this  one,  but  "I  had  all  fenced  up,— both 
lots."  The  house  was  partly  in  the  street 
that  runs  between  the  two  lots.  At  this  time 
that  street  was  not  opened.  "  I  told  you  that 
■the  house  I  built  and  lived  in  is  the  same 
one  in  whicli  Mr.  Hicks  now  lives,  and  had 
the  whole  thing  under  fence. " 

Defendant  then  introduced  a  deed  from 
Miller  and  Spencer  to  the  defendant,  bearing 
date  December  7,  1886,  and  purporting  to 
convey  to  Mitchell  and  his  heirs  the  lot  in 
question. 

The  defendant  having  rested,  the  plaintiff 
introduced  one  Wallace  Dawkins,  who  testi- 
fies that  he  lives  in  Ocala,  and  has  seen  the 
lot  every  day  for  the  last  twelve  years. 
That  he  took*^ possession  of  the  lot  in  1877, 
and  put  a  fence  around  it.  That  he  took 
possession  by  mistake,  intending  to  locate 
on  another  lot,  and  got  on  this  one  by  mis- 
take. (Witness  locates  the  lot  on  a  map  of 
Ocala  handed  to  him. )  That,  when  he  found 
out  his  mistake,  he  moved  off.  That  he  built 
a  house  on  the  lot  across  the  street  from  this 
one  on  the  west.  That  he  built  it.  That 
Schoeflin  moved  in  the  same  house;  moved 
in  the  same  day,  witness  thinks,  that  witness 
moved  out  of  the  house.  That  the  fence 
witness  put  around  it  was  the  same  one  that 
was  there  when  Schoeflin  went  there.  When 
witness  went  there,  no  fence  was  around  the 
lot.  and  no  houses.  That  no  house  was  ever 
built  on  the  lot,  since  witness  knew  it,  un- 
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til  after  the  big  Are  in  1884,  when  old  man 
John  Eliza  put  up  his  little  stand,  in  De- 
cember, 1884.  It  is  the  same  place  he  now 
uses. 

Mrs.  Margaret  Summer,  mother  of  plain- 
tiff, testified  that  her  husband,  Adam  O. 
Summer,  was  seised  and  possessed  of  the  lot. 
That  it  has  been  vacant  for  a  number  of 
years;  not  occupied  until  defendant  took 
possession  of  it,  something  over  a  year  ago. 
Does  not  know  of  plaintiff 's  possession  with- 
in seven  years.  That  Mr.  Summer  was  en- 
gaged in  some  business  upon  the  lot,  but  she 
does  not  know  what  the  business  was. 

Plaintiff  testified  she  had  never  had  pos- 
session since  her  father's  death. 

Messrs.  Fleming  ft  Daniel*  Bullock  A 
Bnrford  and  R.  Lj.  Anderson  for  appel- 
lant. 

No  appearance  for  appellee. 


,  Ch.  t/.,  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellee  in  ejectment,  and 
the  result  was  a  judgment  in  favor  of  de- 
fendant. 

The  first  error  assigned  is  the  refusal  of 
the  judge  to  admit  in  evidence  a  certified 
copy  of  the  record  of  a  deed  of  the  land  in 
controversy,  a  lot  in  Ocala,  from  Hubbard 
L.  Hart,  and  Mary  Elizabeth  Hart,  his  wife, 
to  A.  G.  Summer  and  Henry  Smith.  The 
deed  purports  to  have  been  executed  for  and 
in  consideration  of  $600,  in  Thomas  County, 
State  of  Georgia,  July  9,  1863.  Its  conclu- 
sion is  as  follows : 

"In  testimony  whereof,  we,  the  said  party 
of  the  first  part,  have  hereunto  set  our  hands 
and  seals  this,  the  day  and  year  first  above 
written.  Hubbard  L.  Hart.  [Seal.]  M.  E. 
Hart.  [Seal.]  Signed,  sealed,  and  delivered 
in  presence :  Jacob  Kubitskik.  T.  C.  Brace 
well,  J.  P." 

The  certificate  of  the  acknowledgment  made 
by  the  grantors  of  the  execution  of  this  deed 
is  as  follows : 

"State  of  Georgia,  Thomas  County.  Be 
it  remembered  that  on  this  22nd  day  of  JuIf, 
A.  D.  1868,  personally  came  before  me,  the 
undersigned  aeputy-clerk  of  the  circuit  court 
in  and  for  the  county  and  Stiite  aforesaid, 
Hubbard  L.  Hart  and  Mary  Elizabeth  Hart, 
who  respectively  acknowledged,  each  for 
himself  and  herself,  and  the  said  Mary  Eliz- 
abeth Hart,  being  absent  from  her  husband^ 
the  said  Hubbard  L.  Hart,  acknowledged 
voluntarily,  without  fear  or  compulsion  of 
or  from  her  said  husband,  that  they  signed, 
sealed,  and  delivered  the  foregoing  instra- 
ment  for  the  purposes  therein  mentioned.  In 
witness  whereof,  I  herewith  set  my  hand  and 
seal  of  office  the  day  and  year  above  men- 
tioned. T.  C.  Bracewell,  Deputy- Clerk  S. 
&.  J.  C." 

The  deed  thus  executed  and  acknowledged 
was  admitted  to  record  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  Marion  County 
on  the  80th  day  of  July;,  1863.  by  the  clerk 
of  that  court.  His  certificate  of  *^the  record 
need  not  be  set  out.  A  copy  of  this  record, 
duly  certified  March  19,  1888,  by  the  then 
clerk,  being  offered  in  evidence,  was  objected 
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to  by  defendant  on  tlie  general  ground  that 
the  deed  had  not  been  duly  proven,  ac- 
knowledged, and  recorded  as  required  by 
law ;  and,  the  objection  having  been  sus- 
tained, the  ruling  was  excepted  to. 

The  particulars  wherein  the  acknowledg- 
ment or  the  copy  of  the  record  was  objected 
to  as  being  deficient  are  not  stated  in  the  bill 
of  exceptions.  Still,  whatever  objection 
might  have  been  taken  here  to  the  generality 
of  the  objection  below  has  been  waived  by 
the  specifications  of  the  particular  irrouncis 
of  objection  in  the  brief  of  counsel  for  ap- 
pellant, upon  whose  behalf  alone  the  cause 
has  been  argued  before  us.  Carpenter  v. 
IkJ-ter.  75  U.  S.  8  Wall.  524,  19  L.  ed.  429. 

These  grounds  of  objection  are :  (1)  That 
it  does  not  appear  that  the  parties  making 
the  acknowledgment  were  known  to  the 
officer  taking  uie  acknowledgment;  (2)  a 
deputy  cannot  take  an  acknowledgment ;  (3) 
it  does  not  appear  that  the  officer  acted 
within  his  jurisdiction :  (4)  the  acknowledg- 
ment was  taken  before  an  officer  who  had  no 
authority  to  take  acknowledgment  of  deeds 
in  this  State. 

At  the  time  of  the  execution  and  acknowl- 
edji^ment  of  the  deed  in  question,  viz.,  July, 
1S63,  the  statute  regulating  the  acknowledg- 
ment or  proof,  made  out  of  the  State,  of 
deeds  conveying  any  interest  in  real  estate 
within  the  State  for  the  purpose  of  being 
used  or  of  entitling^such  deeds  to  be  recorded 
here,  was  that  of  February  3,  1834,  entitled 
"An  Act  Concerning  the  Authentication  of 
Conveyances,**  as  amended  by  Act  of  Feb- 
ruary 27,  1840.  The  first  section  of  the  Act 
of  1834  provided  that  the  deed  should  be 
acknowledged  by  the  party  or  parties  exe- 
cuting the  same,  or  that  the  execution  thereof 
by  such  party  or  parties  should  be  proved  by 
a  subscribing  witness  thereto,  "before  the 
officers  hereinafter  named,  and  in  the  manner 
and  form  hereinafter  mentioned  f  and  its 
second  section  enacted  that  no  acknowledg- 
ment or  proof  of  any  such  deed  "executed 
or  acknowledged  out  of  the  State  should  be 
taken  by  an  officer  or  officers  aforesaid  un- 
less the  officer  taking  the  same  shall  know 
or  have  satisfactory  proof  that  the  person 
making  such  acknowledgment  is  the  indi- 
vidual described  in,  and  who  executed,  the 
deed  or  instrument  under  seal.*'  Its  third 
section  provides,  "in  addition  to  the  requi- 
sites contained  in  the  preceding  sections,** 
for  the  privy  examination  of  married  women 
(residing  out  of  the  territory)  executing 
such  an  instrument ;  and  the  fourth  section 
made  provisions  as  to  the  acknowledgments 
made  out  of  the  territory,  but  within  the 
United  States,  and  was  supplanted  and  ex- 
pressly repealed  by  the  above-mentioned 
Act  of  1840.  This  statute,  entitled  "  An  Act 
in  Ajnendment  of*  the  former  Act,  enacted 
that  all  such  instruments  acknowledged  out 
of  the  territory,  but  within  the  United  States 
or  its  territories,  with  the  intent  to  be  used  or 
recorded  here,  should  be  acknowledged  or 
proved  before  one  of  the  commissioners  ap- 
pointed under  the  Act  of  January  24,  1881, 
and  in  those  cities  or  counties  wherein  no 
commissioner   "is    or    shall    be    appointed 
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under  said  law,  or  in  case  of  his  sickness, 
death,  or  inability  to  perform  the  duties  of 
his  office  where  he  may  have  been  appointed,  ** 
that  such  acknowledgment  and  proof  might 
be  taken  before  the  chief  justice,  judge, 
presiding  justice,  or  president  of  any  court 
of  record  of  the  United  States,  or  of  any 
State  or  Territory  thereof,  having  a  seal  and 
a  clerk  or  prothonotary ;  but  that  no  proof 
or  acknowledgment  taKcn  by  any  such  chief 
justice,  judge,  presiding  justice,  or  president 
should  entitle  such  instrument  to  be  recorded, 
unless  taken  within  some  place  or  district  to 
which  the  jurisdiction  of  the  court  to  which 
he  belongs  should  extend,  and  that  the  place 
of  taking  such  acknowledgment  should  be  set 
forth  in  the  certificate,  ana  also  that  the  court 
of  which  he  was  such  officer  was  a  court  of 
record  ;  and  that  such  certificate  of  acknowl- 
edgment should  be  accompanied  by  a  certifi- 
cate of  the  clerk  or  prothonotary  of  the  court, 
under  its  seal,  to  the  effect  that  the  former 
officer  was  duly  appointed  or  authorized  as 
such  judge,  justice,  or  president.  The  fifth 
section  of  the  Act  of  1834  relates  to  ac- 
knowledgments or  proofs  taken  out  of  the 
United  States,  but  in  North  or  South  America 
or  in  Europe ;  and  the  sixth  or  remaining 
section  is  that  the  certificate  of  such  ac- 
knowledgment, as  aforesaid,  by  the  officer 
before  whom  the  same  shall  be  taken,  shall 
contain  and  set  forth  substantially  the  matter 
required  to  be  done  or  proved  to  make  such 
acknowledgment  effectual  by  this  Act. 

The  above  legislation  is  to  be  found  in 
Thompson's  Digest,  pp.  181,  182,  and  Mc- 
Clellan's  Digest,  pp.  218,  217,  the  word 
"  State**  being  properly  substituted  for  that  of 
"Territory,**  when  applicable  to  Florida. 

Thus  the  law  as  to  such  acknowledgment 
or  proof  stood  in  1878 ;  and  we  may  further 
observe  that,  up  to  this  time,  acknowledg- 
ments or  proof  made  in  the  State  had  to  be 
made  before  the  officer  authorized  by  law  to 
record  the  instrument,  or  before  some  judicial 
officer,  (Act  Nov.  15,  1828;  McClell.  Dig. 
§  6,  p.  215,)  or  before  a  notary  public,  (Act 
Feb.  8,  1861;  McClell.  Dig.  §  8,  p.  792). 

It  is  entirely  clear  that  there  was  in  1863 
no  law  in  this  State  authorizing  the  admis- 
sion to  record  of  a  deed  acknowledged  out 
of  the  State,  and  in  another  State  of  the 
United  States,  before  a  deputy- clerk  or  the 
clerk  of  any  court,  nor  before  even  a  j  udge 
of  any  such  court,  not  a  court  of  record  and 
having  a  seal  and  clerk  or  prothonotary  ;  and 
unless  legislation,  subsequent  to  that  in  force 
at  the  time  this  record  was  made,  has  legal- 
ized the  record,  there  was  no  error  in  the  rul- 
ing of  the  judge  excluding  the  transcript  as 
evidence,  under  section  21  of  article  16  of  the 
Constitution,  which  section  is  as  follows: 
"Deeds  and  mortgages  which  have  been 
proved  for  record,  and  recorded  according  to 
law,  shall  be  taken  as  prima  facie  evidence  in 
the  courts  of  this  State  without  requiring 
proof  of  the  execution.  A  certified  copy  or 
the  record  of  any  deed  or  mortgage  that  has 
been  or  shall  be  duly  recorded  according  to 
law  shall  be  admittea  as  prima  facie  evidence 
thereof,  and  of  its  due  execution,  with  like 
effect  as  the  original,  duly  proved :    Pro- 
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vided,  it  be  made  to  appear  that  the  ori^^inal 
is  not  within  the  custody  or  control  of  the 
party  offering  such  copy". " 

There  was  approvea  by  the  governor  on 
tlie  ^th  day  of  February,  1878,  a  statute 
entitled  "An  Act  Providing  for  the  Ac- 
knowledgment of  Deeds  and  Other  Convey- 
ances," whose  first  section,  after  providing 
that  deeds,  executed  in  this  State,  of  any 
interest  in  lands  herein,  shall  be  executed  in 
the  presence  of  two  witnesses,  who  shall 
subscribe  their  names  as  such,  and  that  the 
persons  executing  such  deeds  may  acknowl- 
edge the  execution  thereof  before  any  iudge, 
clerk  of  the  circuit  court,  notary  public,  or 
justice  of  the  peace  within  the  State,  enacts 
that  if  any  such  deed  or  conveyance  of  land 
shall  be  executed  in  any  other  State,  Terri- 
tory, or  district  of  the  United  States,  such 
deed  may  be  executed  according  to  the  laws 
of  such  State,  Territory  or  district,  and  the 
execution  thereof  may  be  acknowledged  be- 
fore any  judge  or  clerk  of  a  court  of  record, 
notary  public,  justice  of  the  peace,  or  other 
officer  authorized  by  the  laws  of  such  State, 
Territory,  or  district  to  take  the  acknowledg- 
ment of  deeds  therein,  or  before  any  com- 
missioner appointed  by  the  governor  of  this 
State  for  such  purpose.  Its  second  section 
provides  that,  if  such  deed  be  executed  in 
a  foreign  countrv,  it  may  be  executed  ac- 
cording to  the  laws  of  such  country,  and 
that  any  execution  thereof  may  be  acknowl- 
edged before  certain  officers  designated 
therein ;  they  being  some  of  those  designated 
in  the  fifth  section  of  the  Act  of  1834,  and 
others  besides.  The  third  section  is  to  the 
effect  that  if  any  such  deed  or  other  convey- 
ance shall  be  executed  and  acknowledged  in 
any  other  State  or  country,  before  any  officer 
not  having  an  official  seal,  he  shall  have  at- 
tached thereto  a  certificate  of  the  clerk  or 
other  proper  certifying  officer  of  a  court  of 
record,  or  certificate  of  the  secretary  of  state, 
minister  extraordinary,  minister  resident, 
charge  d'affaires,  commissioner,  or  consul,  as 
the  case  may  be,  that  the  person  whose  name 
is  subscribed  to  the  certificate  of  acknowledg- 
ment was  at  the  date  thereof  such  officer  as 
he  is  therein  represented  to  be,  that  he  be- 
lieves the  signature  of  such  person  subscribed 
thereto  to  be  genuine,  and  that  the  deed  is 
executed  and  acknowledged  according  to  the 
laws  of  such  State.  Territory,  district,  or 
foreign  country.  The  fourth  section  of  this 
statute  is  as  follows :  Any  deed  or  convey- 
ance heretofore  executed  and  acknowledged 
in  compliance  with  the  provisions  of  this 
Act  shall  have  the  same  force  and  effect,  and 
be  as  valid,  as  if  the  same  had  been  executed 
after  the  passage  of  this  Act. "  The  fifth  or 
remaining  section,  providing  that  future  con- 
veyances, not  recorded  within  six  months 
after  their  execution,  shall  be  void  as  against 
subsequent  purchasers,  was  held  void,  on 
account  of  not  being  within  the  expression 
of  the  title  of  the  Act,  in  Carr  v.  T?wnuUy 
18  Fla.  736. 

A  purpose  of  this  Act,  as  applicable  to 
conveyances  made  in  any  other  State  of  lands 
located  here,  was  the  adoption  of  the  laws 
of  that  State  regulating  the  acknowledgment 
of  conveyances  of  any  interest  in  real  estate 
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located  there.  This  is  made  entirely  clear 
by  the  provision  of  the  third  section,  which 
requires  that  the  certificate  therein  provided 
for,  in  cases  where  the  officer  taking  the  ac- 
knowledgment has  no  official  seal,  shall  state 
that  the  deed  **  is  executed  and  acknowledged 
according  to  the  laws  of  such  State,  Territory, 
district,  or  foreign  county. "  This  provision 
implies,  beyond  doubt,  that,  wherever  an  ac- 
knowledgment shall  be  in  accordance  with 
the  laws  of  the  State  where  it  was  executed 
and  acknowledged,  it  will  be  sufficient,  how- 
ever wanting  it  may  be  in  any  requisite  pre- 
scribed by  previous  laws  of  our  own  State, 
as  to  acknowledging  deeds  executed  beyond 
its  limits.  It  is  unnecessary  to  stop  to  in- 
quire if  the  second  section  of  the  Act  of  1834 
is  repealed ;  for,  even  if  it  is  not,  and  a  deed 
acknowledged  in  accordance  with  its  provis- 
ions, as  amended  by  the  Act  of  1840,  will 
still  be  entitled  to  record,  it  is  entirely  clear 
that  the  Act  of  1873  has  established  at  least 
an  additional  rule,  which  renders  any  ac- 
knowledgment made  in  accordance  with  the 
laws  of  the  State  where  it  is  executed  suffi- 
cient, though  its  certificate  does  not  state. 
in  compliance  with  former  legislation,  that 
the  offlicer  taking  the  acknowl^gment  knew 
or  had  satisfactory  proof  that  the  person 
making  it  was  the  individual  described  in, 
and  who  executed,  the  deed.  Had  the  deed 
in  question  been  executed,  acknowledged, 
and  recorded  subsequent  to  the  Act  of  1878, 
there  would  certainly  have  been  nothing  in 
the  first  objection  made  to  the  introduction 
of  the  copy  of  the  record  thereof ;  nor  is  there 
anything  in  this  objection,  if  the  fourth  sec- 
tion, supra,  of  the  Act  of  1873,  is  not  in- 
effectual, in  so  far  as  applicable  to  the  cir- 
cumstances of  the  case  before  us. 

The  power  of  a  legislature,  in  the  absence 
of  any  inhibiting  constitutional  limitation, 
to  cure  by  retroactive  legislation  defective 
acknowledgments  in  all  cases  where  the  pur- 
pose of  the  acknowledgment  is  admission  of 
the  instrument  acknowledged  to  record,  or 
its   use  as  evidence,  is,  except   as   against 

Erior  vested  rights,  uni^uestionable.  The 
egislature,  when  enacting  the  Statutes  of 
1834  and  1840,  could  have  dispensed  with 
any  requirement  as  to  acknowledgments  to 
be  found  in  them ;  and,  this  being  so,  it  has 
the  authority,  as  least  in  all  cases  of  mere 
irregularity,  or  where  no  vested  rights  are 
affected,  the  power  to  do  the  same  by  subae- 
quent  legislation.  Cooley,  Const.  llim.  5th 
ed.  458,  471 ;  Jacksonville  v.  Basn€tt,  20  Fla. 
625 ;  Webb,  Record  Title,  §  97 ;  O&rdon  v. 
Gollett,  107  N.  C.  362 :  Bart<m  v.  Morris,  15 
Ohio,  408 ;  Watson  v.  Mercer,  88  U.  S.  8  Pet. 
88,  8  L.  ed.  876 ;  Buckley  v.  Early,  72  Iowa, 
289 ;  Green  v.  Abraham,  43  Ark.  420 ;  John- 
son V.  Richardson,  44  Ark.  365. 

The  intention  of  the  Legislature  in  enact- 
ing the  fourth  section  of  the  Act  of  197S 
was  at  least  to  render  valid  any  irregularity 
in  the  acknowledgment  of  a  deed  of  convey- 
ance of  land  whi&  had  been  previously  exe- 
cuted in  another  State,  if  the  execution  of 
the  deed  and  of  the  acknowledgment  were  in 
compliance  with  the  laws  of  the  State  where 
the  execution  took  place.  This  intention 
extended  to  making  the  acknowledgment  as 
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valid,  at. least,  from  the  approval  of  the 
statute,  as  if  at  the  time  of  the  execution 
of  the  acknowledgment  the  law  of  this  State 
had  provided  that  deeds  of  conveyance  exe- 
cuted according  to  the  law  of  the  State  of 
their  execution  might  be  acknowledged  ac- 
cording to  the  laws  of  the  State  regulating 
the  acknowledgment  there  of  deeds  of  lands 
located  there. 

Upon  the  trial  of  the  cause,  the  plaintiff, 
to  support  the  introduction  of  the  above  deed 
as  testimony,  read  in  evidence  sections  2690, 
2705-2707  of  the  Code  of  Georgia  of  1873. 
The  substance  of  these  sections,  so  far  as 
material  here,  is  as  follows: 

Sec.  2690.  A  deed  to  lands  in  Qeorgia 
must  be  in  writing,  signed  by  the  maker,  at- 
tested by  at  least  two  witnesses,  and  deliv- 
ered to  the  purchaser  or  someone  for  him, 
and  be  made  on  a  valuable  or  i2:ood  consid- 
eration. 

Sec.  2705.  Every  deed  conveying  lands 
shall  be  recorded  in  the  office  of  the  clerk  of 
the  superior  court  of  the  county  where  the 
lands  lie. 

Sec.  2706.  To  authorize  the  record  of  a 
deed  to  realty,  it  must;  if  executed  in 
Georgia,  be  attested  by  a  judge  of  a  court  of 
record  of  that  State,  or  a  justice  of  the  peace, 
or  notary  public,  or  the  clerk  of  the  super- 
ior court  in  the  county  in  which  the  three 
last- mentioned  officers,  respectively,  hold 
their  appointments ;  or  if,  subsequent  to  its 
execution,  the  deed  is  acknowledged  in  the 
presence  of  either  of  the  above-named  offi- 
cers, that  fact  certified  on  the  deed  by  such 
officer  shall  entitle  it  to  be  recorded. 

Section  2707  relates  to  proof  by  a  subscrib- 
ing witness. 

These  sections  are  shown  by  the  Code  to 
be  legislation  of  prior  date  to  the  execution 
and  acknowledgment  of  the  deed  under  dis- 
cussion. 

It  is  apparent  from  the  first  of  these  sec- 
tions that  the  deed,  considered  as  separate 
from  the  acknowledgment,  was  executed  in 
accordance  with  the  law  of  Georgia ;  and  as 
it  was  signed,  sealed  and  delivered  in  the 
presence  ox  two  subscribing  witnesses,  such 
execution  was  also,  we  may  state,  in  com- 
pliance with  our  own  laws  in  force  at  that 
time,  controlling  the  mere  transfer  of  the 
title  from  Hart ;  and  hence  the  deed  is  one 
which,  in  so  far  as  the  conveyance  of  Hart's 
fee  is  concerned,  is  valid  and  effectual  under 
the  laws  of  both  states. 

There  was  in  the  Ckorgia  law  nothing  re- 
quiring the  certificate  to  state  that  the  officer 
taking  the  acknowledgment  knew  or  had  sat- 
isfactorv  proof  that  a  person  making  an  ac- 
knowledgment was  the  individual  described 
in,  and  who  executed,  the  deed;  and,  this 
being  so,  the  first  objection  made  to  the  ac- 
knowledgment and  copy  of  the  record  offered 
in  evidence  fails.  Bruntwick-BdUce  OoUen- 
der  Co.  v.  Braekett,  87  Minn.  58;  SaTufford 
T.  BulJdey,  80  Conn.  844. 

The  second  and  fouith  obieetikmi  will  be 
oonaidered  together.  BeveEnnc  tlie  ordei  of 
their  statement,  they  are.  in  ettoct;  that  tiie 
acknowledgment  wae  taken  before  an  officer 
who  had  no  anihority  to  take  it,  according 
to  (sadi  being  our  nndfinteoding  of  the  nee 
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made  of  the  word  ^  in"  by  counsel  in  stating 
their  fourth  objection)  the  laws  of  this  State, 
and  was,  moreover,  taken  before  a  deputy  of 
such  officer,  and  that  a  deputy  could  not  take 
such  an  acknowledgment. 

To  decide  whether  the  acknowledgment 
was  made  before  or  taken  by  an  officer  recog- 
nized by  the  Act  of  1878  as  competent  to 
take  it,  we  must  first  ascertain  what  officer 
took  it.  According  to  the  body  of  the  certi- 
ficate, it  was  taken  before  a  deputy-clerk  of 
the  Circuit  Court  of  Thomas  Coimty,  Ga., 
but,  when  we  look  at  the  signature  to  the 
certificate,  we  find  that  he  does  not  sign  as 
acting;  in  that  capacity,  and,  moreover,  we 
are  not  informed  that  there  was  any  '^  circuit 
court"  in  Georgia.  Counsel  for  "appellant 
contends  that  the  words  and  initials,  *^  Dep- 
uty-Clerk 8.  &  J.  C,"  stand  for  and  mean, 
**  Deputy-Clerk  of  Superior  Court  and  Justice 
of  Feace."  To  reach  this  conclusion  they 
invoke  the  aid  of  the  attestation  of  the  deed, 
in  which  it  will  be  found  that  a  person  of 
the  same  name,  ^T.  C.  Bracewell,"  is  one 
of  the  attesting  witnesses ;  he  affixing  to  his 
signature  there  the  initials  *^J.  P."  There 
is  no  doubt  that  the  instrument  acknowledged 
may  be  resorted  to  for  support  to  the  ac- 
knowledgment. Mnatein  v.  Shcmae,  24  Fla. 
490 ;  Brunmoick-BcUke  Collender  Co.  v.  Braxik' 
ett,  37  Minn.  58 ;  Ov>m  v.  Baker,  101  Mo.  407 ; 
Wells  V.  Aikiniont  24  Minn.  161 ;  Samttela 
V.  SheUony  48  Mo.  444;  Sharpe  v.  Orme,  61 
Ala.  268;  Carpenter  v.  Dexter,  75  U.  S.  8 
Wall.  513,  19  L.  ed.  426;  Luffborough  v. 
Parker,  12  Serg.  &  R.  48. 

In  Carpenter  v.  Dexter,  75  U.  S.  8  Wall. 
513,  19  L.  ed.  426,  the  deed  purported  to  have 
been  signed,  sealed,  and  delivered  in  the 
presence  of  two  witnesses,  one  of  whom 
signed  his  name  as  ^'H.  Wendell,  Jr."  The 
certificate  of  acknowledgment  purported  to 
have  been  taken  before  and  signed  by  **H. 
Wendell,  Jr.,  Justice  of  the  Peace,"  and 
stated  that  ^'the  above-named  Walter  T. 
Davenport,  who  has  signed  and  sealed  and 
delivered  the  above  instrument  of  writing, 
personally  appeared  before"  such  undersign^ 
justice  of  the  peace,  and  acknowledged  the 
same ;  but  it  omitted  to  state,  in  the  language 
of  the  statute,  that  the  person  making  the 
acknowledgment  was  personallv  known  to 
the  officer  to  be  the  person  who  executed 
the  deed,  or  had  been  proved  by  credible 
witnesses  to  be  such.  Tne  court,  after  ob- 
serving that  *'one  of  the  subscribing  wit- 
nesses was  the  justice  of  the  peace  before 
whom  the  acknowledgment  was  taken,"  and 
referring  to  the  above  statement  of  the  certi- 
ficate as  following  immediately  the  attesta- 
tion clause,  remarks :  **  Head  thus,  with  the 
deed,  the  certificate  amounts  to  this:  that 
the  grantor  personally  appeared  before  the 
officer,  and  in  his  presence  signed,  sealed, 
and  delivered  the  instrument,  and  then  ac- 
knowledged the  same  before  him.  An  af- 
firmation in  the  words  of  the  statute  could 
not  more  clearly  express  the  identity  of  the 
grantor  with  the  P«r|^  making  the  acknowl" 
edgment."  In  Lujoorough  v.  Porker,  12 
Serg.  &  B.  48,  the  statute  required  that  deeds 
should  be  proved  bj  a  subscribing  witness, 
and  A.  B.  made  tne  proof,  whi<£  did  not 
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state  that  he  was  a  subscribing  witness,  vet 
*  by  reference  to  the  deed  it  appeared  from  nis 
name  that  he  was  one,  and  the  proof  was 
held  sufficient.  It  is  apparent  that  in  the 
former  of  these  cases  the  identity  of  the 
witness  and  of  the  person  taking  the  ac- 
knowledgment is  presumed  from  iaentity  of 
name,  and  that  a  similar  presumption  is 
made  in  the  second  case  as  to  the  person 
subscribing  the  deed  as  a  witness  and  the 
one  proving  its  execution ;  yet  the  court  does 
not  make  this  presumption  supply  of  itself, 
in  the  former  case,  the  express  statement  as 
to  identity  of  the  grantor  and  person  ac- 
knowledging required  by  the  statute  to  be 
made.  In  the  other  case  no  corresponding 
statement  as  to  identity  was  exacted  by  the 
law  control  linfi;  the  certificate  of  proof  of 
execution.  Where  a  deed  is  referred  to  in  a 
certificate  in  such  manner  as  to  connect  the 
former  with  the  latter,  or  make  it  substan- 
tially^ a  part  thereof,  as  is  the  case  here,  and, 
reading  them  toji:ether,  there  can  be  found  a 
substantial  compliance  with  the  demands  of 
the  statute,  the  certificate  should  be  sus- 
tained ;  but  we  cannot  supply  the  statutory 
requirement  of  an  express  statement  of  a  fact 
in  a  certificate  by  the  mere  presumption  of 
such  fact,  and  for  the  reason  that  the  officer's 
statement,  and  not  the  presumption,  is  the 
evidence  expressly  called  for  by  the  statute 
to  prove  the  particular  fact.  This  rule  is 
not  violated  in  either  of  the  above  cases,  nor 
by  our  concluding  here,  as  we  do,  that  the 
witness  and  deputy-clerk  Bracewell  were  one 
and  the  same  person.  Mott  v.  Smith,  16  Cal. 
684 ;  Hogan»  v.  Can-uth,  18  Fla.  688.  This 
conclusion  or  presumption  does  not,  however, 
render  the  certificate  of  Bracewell  sufficient 
under  the  second  section  of  the  Act  of 
1884 ;  there  being  absent  from  it  the  sub- 
stantial affirmative  statement  as  to  the  iden- 
tity of  parties  to  be  found  in  Carpenter  v. 
Dexter. 

The  certificate  of  itself,  or  aided  by  the 
instrument  acknowledged,  mu8t(unless  parol 
evidence  be  admissible  for  such  purpose, — a 
point  not  presented)  show  the  character  of 
the  officer  taking  the  acknowledgment ;  and, 
when  we  have  learned  this  much,  we  must 
ascertain  whether  he  was  authorized  to  take 
it.  The  title  of  the  officer  may  be  written 
out  fully  in  the  body  of  the  certificate,  and 
when  this  is  done  its  omission  from  the  sig- 
nature is  immaterial,  (Colby  v.  McOmber,  71 
Iowa.  469 ;  Brovyii  v.  Farran,  3  Ohio,  140 ;) 
or  it  may  be  affixed  to  the  signature,  and,  if 
so  this  is,  of  itself,  sufficient,  (Devlin, 
Deeds,  §  601 ;  Rim  v.  WingaU,  80  Miss.  440) . 
The  use  of  initials  generally  understood  to 
stand  for  the  title  of  an  office  will  answer. 
In  Bawley  v.  Berrian,  12  111.  198,  where  an 
officer  affixed  to  his  signature,  ''N.  P.  for 
the  City  of  Quincy,  in  Adams  County,  Illi- 
nois**  the  initials  were  held  to  mean  ^''Notary 
Public  f  and  "  J.  P. »»  was  decided  to  signify 
''Justice  of  the  Peace**  in  Shattuek  v.  PetfpU, 
6  111.  477.  In  Russ  v.  Wingate,  80  Miss. 
440,  the  certificate  began,  *"  State  of  Missis- 
sippi, Hancock  County,"  and  concluded: 
"  Given  under  my  hand  and  seal  this  day  and 

?ear  above  written.     Lewis  Y.   Folsom,   J. 
'.  H.  C.  [Seal.]"    There  was  no  other  des- 
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ignation*of  the  officer,  Tet  it  was  held  to  be  a 
sufficient  designation  of  the  officer  as  a  lustice 
of  the  peace.  See  also  Final  v.  Bockum,  18 
Mich.  218 ;  Sparroui  t.  H<ney,  41  Mich.  708 : 
StaU  y.  Mardsy,  1  Overt.  428;  Stinsan  t. 
Rtiuell,  2  Overt.  40 ;  Mc^or  v.  StaU,  2  Sneed, 
16;  Burton  v.  FiOtibone,  5  Yerg.  442.  In 
McDonald  v.  Morgan,  27  Tex.  608,  the  afll- 
davit  of  a  subscribing  witness  to  a  deed 
executed  in  Liberty  County,  Tex. ,  was  made 
March  18,  1888,  before  a  person  signing 
himself.  **  George  W.  Miles,  R.  L.  C.,* 
which  was  followed  by  a  certificate  of  the 
record  on  May  4,  1888,  of  the  deed  **  in  iny 
office,"  headed  ''Republic  of  Texas,  Liber^ 
County, "  and  signed  as  above.  A  statute  in 
1841  validated  all  records  of  deeds  acknowl- 
edged before  certain  officers,  amon^  whom 
was  ''the  clerk  of  the  county  court  m  whose 
office  such  record  is  proposed  to  be  made." 
The  law  in  force  at  the  time  of  the  record 
made  clerks  of  the  county  courts  recordeiB 
for  their  respective  counties ;  and  it  was  held 
that  the  official  character  of  the  ofiicer  as 
clerk  of  the  county  court  and  ex  officio  recorder 
was  sufficiently  indicated.  Somewhat  on  the 
same  line  is  Oioen  v.  Baker,  101  Mo.  407, 
where  Hxere  was  a  certificate  giving  at  the 
outset  the  State  and  county,  and  signed, 
"James  C.  Jackson,  Recorder,"  and  stating 
in  the  body  that  the  grantor  appeared  "in 
open  court"  and  acknowledged  the  deed; 
such  certificate  being  followed  by  a  state- 
ment similarly  signed,  twenty  days  subse- 
Queutly,  to  the  effect  that  the  subscriber  had 
auly  recorded  the  instrument.  The  statutes 
required  the  acknowledgment  to  be  made 
beiore  the  circuit  court  of  the  county  wherein 
the  estate  was  situated,  and  that  the  clerk  of 
the  court  should  indorse  upon  the  deed  a 
certificate  thereof,  "under  the  seal  of  the 
court;"  and  it  also  made  the  clerk  of  the 
designated  court  recorder  of  deeds.  "  Jackson, 
who  signed  the  certificate, "  says  the  opinion, 
"  was  recorder  onlv  by  virtue  of  his  office  as 
circuit  clerk.  His  description  of  himself, 
therefore,  as  recorder,  indicated  likewise  that 
he  was  circuit  clerk,  and,  with  the  recitals 
in  the  acknowledgment  made  it  clear  that 
it  was  taken  by  him  as  clerk.  As  circuit 
clerk,  he  was  authorized  to  take  the  ac- 
knowledgment, but  as  recorder  he  had  no 
such  authority.  ...  In  this  case  the 
acts  of  the  sheriff  [the  grantor]  and  court, 
described  in  the  certificate  of  Jackson,  were 
valid  if  performed  before  him  as  clerk,  but 
not  as  recorder." 

Not  only  do  the  courts  hold  initials  sufll- 
cient  to  indicate  the  character  of  the  officer 
taking  an  acknowledgment,  but  they  do  not 
permit  clerical  errors  to  defeat  or  render  ac- 
knowledgments ineffectual,  when  the^,  con- 
sidered alone,  or  read  in  connection  with  the 
instrument  acknowledged,  fairly  show  a  sub- 
stantial compliance  with  the  statute.  In 
Blythe  v.  Houston,  46  Tex.  66,  79,  there  was 
offered  in  evidence  a  certified  copy  of  the 
record  of  a  deed,  which  was  objected  to  on 
the  ground  that  the  certificate  of  acknowledg- 
ment did  not  show  of  what  county  the  offi- 
cer giving  the  certificate  was  notary  public, 
nor  that  he  was  a  notarv  public  when  the  ac- 
knowledgment was  taken.     The  certificate 
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commenced,  "The  State  of  Texas,  County  of 
Hopkins, "  and  recited  the  appearance  of  the 
parties  before  the  "undersigned  authority.'* 
and  concluded,  "Witness  my  hand  and  offi- 
cial seal  at  Douglass,  this  6th  day  of  Octo- 
ber, A.  D.  1854,"  being  signed,  "John  R. 
Clute,  Notary  Public  N.  C.**  "The  objec- 
tion" says  the  Supreme  Court  of  Texas,  "  was, 
we  think,  properly  overruled.  .  .  .  The 
discrepancy  between  the  countj  named  in 
the  outset,  and  the  letters  designating  his 
county,  appended  to  the  signatures,  might 
easily  be  accounted  for  ana  certainly  was 
not  of  sufficient  importance  to  invalidate  the 
record.*'  In  reaching  this  conclusion  the 
court  remarks  that  McDonald  v.  Morgan, 
supra,  "  is  nearly  in  point  as  to  the  sufficiency 
of  the  signature,  which,  it  must  be  assumed, 
w^as  authenticated  with  the  official  seal  of 
the  notary,  showing  the  words,  'Notary  Pub- 
lic County  of ,  Texas,*  **    Merchants' 

Bank  of  St.  Louis  v.  Harrison,  39  Mo.  488,  is 
a  case  in  which  the  notary  public  who  took 
the  acknowledgment  of  a  deed  offered  in 
evidence  described  himself  in  the  body  of  the 
acknowledgment  as  a  notary  public  within 
and  for  the  county  of  Livingston,  but  api)end- 
ed  to  his  signature  his  official  character  in  the 
following  words:  "Notary  Public  Howard 
County ;"  and  the  supreme  court  said  they 
were  inclined  to  think  that  the  deed  should 
have  been  admitted,  but,  being  excluded, 
there  was  still  evidence  enough  to  show  a 
prima  fack  right  to  recover.  In  Agan  v. 
Shnnnar),  lb8  Mo.  661,  the  certificate  of  ac- 
knowledgment, after  stating  that  W.  L.  H. 
Frazier  appeared  in  the  probate  court,  in 
open  court,  and  acknowledged  the  deed,  con- 
cluded, including  the  signature,  as  follows: 
In  testimony  whereof,  I,  W.  L.  H.  Frazier, 
judge  of  said  court,  have  hereunto  set  my 
hand  and  affixing  my  private  seal.  .  .  . 
M.  L.  Wyrick,  Probate  Judge."  A  private 
seal  was  affixed,  and  there  was  also  a  state- 
ment that  no  seal  of  office  had  yet  been  pro- 
vided. It  was  held,  overruling  Lincoln  v. 
Thompson,  75  Mo.  628,  that  the  certificate 
was  good. 

Viewing  the  certificate  of  acknowledgment 
in  the  light  of  the  Qeorgia  law,  it  must  be 
held  sufficient  if  we  can  learn  from  the  cer- 
tificate, either  alone  or  aided  by  the  instru- 
ment acknowledged,  that  the  acknowledg- 
ment was  made  before  or  taken  by  any  officer 
authorized  by  such  law  to  do  so.  From  the 
Georgia  law,  as  proved,  it  appears  that, 
among  other  officers,  either  a  clerk  of  a  su- 
perior court  or  a  justice  of  the  peace  could 
take  in  that  State  an  acknowledgment  of  a 
conveyance  of  land  situate  therein;  and 
hence,  if  the  description  following  and  con- 
stituting a  part  of  the  signature  fairly  indi- 
cates either  of  these  officers,  the  acknowledg- 
ment must  be  sustained.  Invoking,  as  we 
lawfully  may  and  properly  should  do,  the 
aid  of  the  attestation  of  the  deed,  our  con- 
clusion is  that  each  of  the  above  official  ca- 
pacities is  sufficiently  indicated.  The  final 
"C.*'  may,  in  the  light  of  the  authorities, 
be  regarded  as  a  clerical  error,  and  intended 
for  a  "P.  ;**  and,  so  treating  it,  the  quotation 
would  read,  "  Deputy-Clerk  of  the  Super- 
ior, and  Justice  of  the  Peace.**  The  omis- 
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sion  of  the  word  "  Court,  **  or  the  letter  "  C,  ** 
as  standing  for  "  Court,  **  after  the  letter  "  S,  ** 
cannot  be  regarded  as  material ;  but  its  ab- 
sence, in  view  of  the  liberal  principles  of 
law  always  obtaining  and  to  be  applied  in 
support  of  these  Instruments,  will  be  sup- 

glied.  The  letter  "S**  can,  in  view  of  the 
«orgia  law,  be  given  no  other  signification 
than  as  standing  for  " Superior  r  and  in- 
formed as  we  are,  by  tliis  law,  that  a  clerk 
of  the  superior  court  may  perform  the  offi- 
cial functions  in  Question,  we  must  elect  be- 
tween ignoring  the  clear  indication  of  the 
words  "Deputy-Clerk  Superior, **  and  defeat- 
ing the  acknowledgment,  or  of  regarding 
them  in  the  light  of  the  statute  and  supply- 
ing the  word  "  Court**  as  a  clerical  omission, 
ana  sustaining  the  certificate.  Instruments 
like  these,  say  the  authorities,  must  be  con- 
strued itt  res  magis  valeat,  quam  pereat,  and 
in  dealing  with  them  it  should  be  the  aim 
of  the  courts  to  preserve  and  not  to  destroy. 
Einstein  v.  Shause,  24  Fla.  490 ;  Kelly  v.  Cal- 
lumn,  05  U.  8.  710,  24  L.  ed.  544 ;  Carpenter 
V.  Dexter,  mpra;  Touchard  v.  Grow,  20  Cal. 
150,  160,  81  Am.  Dec.  108.  It  is  the  policy 
of  the  law,  observes  the  Supreme  Court  of 
Minnesota  in  Brunswick- Balke  Collender  Co.  y. 
Brackett,  supra,  to  uphold  certificates  of  this 
character ;  and,  wherever  substance  is  found, 
obvious  clerical  errors  and  all  technical 
omissions  or  defects  will  be  disregarded. 
Again,  should  we  read,  as  it  might  he  said 
we  should,  the  final  "C**  as  standing  for  or 
intended  to  indicate  the  word  "Court,**  so 
that  the  entire  ^iffix  to  the  si^ature  should 
read,  "Deputy-Clerk of  Superior  and  Justice 
Court,'*  it  seems  to  us  entirely  clear  and  rea- 
sonable to  hold  that  thus  read,  in  connection 
with  the  attestation,  it  was  intended  by  the 
officer  to  indicate  his  dual  official  capacity 
of  clerk  and  justice.  If  nothing  followed 
the  signature  but  "J.  C.**  or  "Justice  Court,** 
we  would  be  obliged,  in  view  of  the  attesta- 
tion and  the  law,  to  hold  that  it  was  a  cleri- 
cal error  or  an  inaccuracy,  and  intended  to 
indicate  the  official  character  of  justice  of 
the  peace ;  and  it  is  nothing  more  than  rea- 
sonable to  hold  that  the  last  two  initials,  if 
to  be  read,  the  former  as  "Justice,**  and  the 
latter  as  "Court**  or  "Courts,**  were  used, 
the  former  as  standing  for  "Justice,**  and  the 
latter  as  applying,  not  only  to  it,  but  also 
to  "  Superior**  as  indicated  by  the  letter  "S.** 
Again,  if  it  is  to  be  assumed  that  "J.**  does 
not  stand  for  "Justice,**  but  for  some  other 
word,  there  is  still  enough  to  signify  the 
office  of  cleik  of  the  superior  court. 

Inartificialness  in  the  execution  of  these 
instruments  cannot  be  permitted  to  .defeat 
them,  if,  looking  at  them  as  a  whole,  we 
find  that  they  reasonably  and  fairly  indicate 
a  compliance  with  the  law. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  use  of  the  word  "circuit**  in 
the  body  of  the  certificate.  Our  judgment 
as  to  this  is  that,  in  the  absence  of  evidence 
that  there  is  any  such  court  in  Georgia,  the 
suffix  to  the  signature  must  control,  as  show- 
ing that  the  person  taking  the  acknowledg- 
ment was  acting  in  the  authorized  official 
capacity  indicated  by  it,  and  that  the  word 
"circuit**  was   written  at  least  unadvisedly, 
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even  if  by  the  officer  himself,  and  is  to  be 
controlled  by  the  designation  following  his 
signature,  which  is  to  be  presumed  to  have 
been  made  by  him,  and  to  have  been  a  sub- 
sequent, if  not  the  last,  act  in  the  matter. 
GarliOe  v.  Carlisle,  78  Ala.  542. 

In  what  has  been  said,  the  fact  that  the 
acknowledgment  was  taken  by  a  deputy,  if 
tAken  in  the  capacity  of  clerk  of  the  super- 
ior court,  instead  of  that  of  a  justice  of  the 
peace,  has  not  been  noticed.  In  Eoj^e  v. 
'lawyer ,  14  111 .  254,  a  question  arose  upon 
the  legality  of  the  record  in  Illinois  of  a 
deed  acknowledged  in  Missouri ;  the  certifi- 
cate of  acknowledgment  beine  signed  in 
the  name  of  the  clerk  of  the  circuit  court, 
"by  E.  Baker,  Deputy-Clerk."  It  was  ob- 
lected  that  the  aclsnowledgment  should  have 
been  made  before,  and  certified  to  by,  the 
clerk,  in  person.  ^^ The  objection,"  says  the 
opinion,  **i8  not  well  founded.  The  ac- 
knowledgment purports  to  have  been  taken 
by  the  clerk,  and  it  is  certified  in  his  name 
and  under  .the  seal  of  the  court.  Prima  facie, 
this  is  sufficient.  The  seal  of  the  court 
proves  itself,  and  we  must  presume  that  it 
was  affixed  bv  the  proper  officer.  The  pre- 
sumption is  that  the  clerk  was  authorized  by 
the  laws  of  Missouri  to  act  through  a  deputy, 
and  that  Baker  was  regularly  appointed  as 
such.  The  deputy  had  the  power  to  use  the 
name  of  the  clerk,  and  attach  the  seal  of  the 
court.  .  .  .  The  certificate  in  question 
was  none  the  less  the  act  of  the  clerk  because 
made  by  his  authorized  deputy."  Devlin, 
Deeds,  §  475;  Webb,  Record  Title,  §  62. 
In  Small  v.  field,  102  Mo.  104,  where  an 
acknowledgment  of  a  deed  to  land  in  Mis- 
souri, taken  before  a  deputy-clerk  of  a  terri- 
torial district  court  in  Washington  Territorv, 
was  held  sufficient,  notwithstanding  the 
statutes  of  the  United  States  providing  for 
the  appointment  of  the  clerk  of  such  court 
made  no  provision  for  a  deputy,  though 
deputy-clerks  of  territorial  courts  are  ex- 
pressly spoken  of  elsewhere  in  the  statutes, 
the  Supreme  Court  of  Missouri  observed : 
"If  necessary  to  uphold  this  certificate,  we 
would  presume  that  a  law  of  the  territorial 
legislature  was  in  existence  authorizing  tlie 
appointment  of  a  deputy-clerk. 
Moreover,  the  seal  of  the  court,  being  affixed 
to  the  certificate,  carries  with  it  prima  facie 
evidence  that  it  was  rightfully  affixed,  and 
throws  the  burden  of  overcoming  the  prima 
facie  case  thus  made  on  the  objectors  to  the 
sufficiency  of  the  certificate."  Musser  v. 
Johjison,  42  Mo.  74,  97  Am.  Dec.  816. 

In  the  case  before  us,  it  is  to  be  presumed, 
from  the  words  of  the  certificate  to  such 
effect,  that  the  seal  of  office  of  the  clerk 
of  the  superior  court  was  impressed  upon 
the  ori>;ina]  certificate.  The  absense  from 
the  record  or  from  the  transcript  of  such  seal 
or  anything  as  representing  it,  is  not  suffi- 
cient to  overcome  the  presumption  created 
by  such  words.  The  ordinarv  provisions  of 
statutes  rearulating  the  recording  of  instru- 
ments do  not  contemplate  the  inscription  of 
public  official  seals  upon  tlie  record.  Devlin, 
Deeds,  g  700;  Webb,  Record  Title,  §  74; 
Geary  v.  Kansas,  61  Mo.  378;  Hammond  v. 
Gord^m,  93  Mo.  223,  11  West.  Rep.  904;  //i- 
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goldslfy  v.  Juan,  12  Cal.  564;  Stnith  v.  Dali, 
18  Cal.  510 ;  Jones  v.  Martin,  16  Cal.  166 ; 
GHffln  V.  Sheffield,  88  Miss.  859,  77  Am. 
Dec.  646 ;  Hedden  v.  Overton,  4  Bibb,  406 ; 
Sn^eed  v.  Ward,  6  Dana,  187;  BaUard  v. 
Perry,  28  Tex.  847;  Witt  v.  Harlan,  66  Tex. 
660 ;  Coffey  v.  Hendricks,  66  Tex.  676 :  GaU 
V.  Sfiillock  (Dak.)  29  N.  W.  Rep.  666.  In 
Jones  V.  Martin,  supra,  where,  as  here,  the 
body  of  the  certificate  indicated  a  seal  by- 
apt  words,  the  words  "No  seal"  appeared  in 
the  certified  copy,  where  the  notarial  seal 
should  have  been  ;  and  it  was  held  that  these 
words  did  not  imply  that  no  seal  was  affixed 
to  the  instrument  by  the  notary  who  took  the 
acknowledgment,  but  was  a  mere  note  of  the 
recorder  of  the  place  of  the  notarial  seal, 
which  he  probably  had  no  means  of  record- 
ing, and  which  it  was  not  necessary  that  he 
should  record. 

As  it  is  to  be  presumed  from  these  words 
of  the  certificate  that  a  seal  was  impressed 
upon  the  original,  the  only  distinction  be- 
tween the  case  at  bar  and  those  cited  from 
Illinois  and  Missouri  is  that  here  the  certifi- 
cate is  signed  by  the  deputy  simply  in  his 
own  name,  without  using  that  of  the  clerk. 
There  is  conflict  of  authority  as  to  how  such 
certificates  of  acknowledgment  should  be 
executed  when  they  are  made  by  deputies. 
In  Tennessee  it  was  held  {Beaumont  v.  Yeat- 
man,  8  Humph.  542)  that  such  certificates 
should  be  in  the  name  of  the  deputy ;  and 
likewise  in  a  late  case  in  Georgia,  where  an 
acknowledgment  was  taken  out  ctf  the  State, 
{MacKenzie  v.  Jackson,  82  Ga.  80,)  and  in 
California  a  certificate  was  held  valid  which 
stated  that  "before  me,  the  undersigned, 
county  clerk  of  Sonoma  County,  personally 
appeared  .  .  .,"  and  was  sieued  "John 
A.  Brewster,  Deputy  County -Clerk  of  So- 
noma Coun^,"  the  principal's  name  not 
appearing  (itwcAard  v.  Crwir,  20  Cal.  150, 
81  Am.  Dec.  108).  See  also  Rose  v.  Neu- 
man,  26  Tex.  181,  80  Am.  Dec.  646 ;  Cook 
V.  Knott,  28  Tex.  85.  In  Talboit  v.  Hooser, 
12  Bush,  408,  where  the  acknowledgment 
was  in  fact  taken  by  the  deputy-clerk 
but  the  name  of  the  clerk  alone  was  signed 
by  such  deputy  to  the  certificate,  the  ac- 
knowledgment was  decided  by  the  Supreme 
Court  of  Kentucky  to  be  valid,  and  thisv 
too,  although  the  deputy  was  a  minor:  the 
statute  not  prescribing  the  qualifications  of 
a  deputv.  The  doctrine  of  this  case  is  that 
all  official  acts  should  be  done  in  the  name 
of  the  clerk,  and  not  in  that  of  the  deputy. 
The  view  expressed  in  Devlin  on  Deeda 
(§  474)  is  that  the  signature  of  the  deputy 
alone  does  not  invalidate  the  acknowledf?- 
ment,  but  that  the  better  practice  is  for  the 
deputy  to  sign  the  name  of  the  principal,  by 
himself  as  deputy.  That  this  isthe  better  rule 
in  all  cases  where  a  deputy  acts,  we  will  not 
deny ;  but  in  view  of  the  conflict  of  author- 
ity, and  the  liberal  views  froveming,  in  cases 
of  these  acknowledgments,  we  cannot  hold 
this  certificate  invalid  on  account  of  the 
manner  in  which  the  deputy  has  signed,  but 
must  regard  it  as  sufficient  in  this  respect; 
and  this  being  so,  and  the  presumption  being 
that  the  official  seal  of  the  clerk  of  the  Su- 
perior Court  of  Thomas  County,  Ga.,  was 
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aflSxed  to  the  orij^iaal  certificate  of  acknowl- 
edgment, and  rightfully  so,  {Tauehard  v. 
OratD,  SmaU  v.  l^dd,  supra,)  the  certificate 
must  be  sustained,  though  executed  by  a 
deputy  and  in  another  State.  That  the  act  is 
one  which  in  its  nature  may  be  preformed  by 
a  deputy  cannot  be  denied  (Devlin,  Deeds, 
§  473 ;  Webb,  Record  Title,  §  62 ;)  and  there 
is  in  view  of  the  authorities  cited  above  as 
to  deputies,  and  the  manner  in  which  they 
may  sign,  in  the  fact  that  the  name  of  the 
clerk  does  not  appear,  nothing  to  except  this 
certificate  from  the  rule  which  presumes 
prima  facie  that  the  appointment  of  Brace- 
well  as  the  deputv-clerk  was  valid.  Hope 
V.  Sawyer  and  Small  v.  Meld,  supra. 

If  we  refer  the  taking  of  the  acknowledg- 
ment to  BracewelTs  capacity  as  justice  of 
the  peace,  then  the  certificate  shows  that  he 
had  an  official  seal,  as  such  officer ;  and  no 
other  evidence  of  such  capacity  is  required 
by  the  Act  of  1878,  supra. 

In  Carpenter  v.  Dexter,  supra,  it  is  an- 
nounced as  law  that  where  one  State  recog- 
nizes acts  done  in  pursuance  of  the  laws  of 
another  State  the  courts  of  the  former  will 
take  judicial  cognizance  of  those  laws,  so 
far  as  may  be  necessary  to  determine  the 
validity  of  the  acts  alleged  to  be  in  con- 
formity with  them.  We  find  no  other  de- 
cision to  this  effect,  the  general  rule  being 
that  the  statute  law  of  another  State  is  to  be 
proved  according  to  the  law  of  the  former, 
in  which  the  trial  is  had.  Thiten  v.  Qasan, 
18  Fla.  751 ;  Session  v.  Doe,  7  Smedes  &  M. 
130 ;  Whart.  Ev.  §  302 ;  Greenl.  Ev.  §§  486, 
489.  We  may  remark,  however,  that  we  are 
not  advised  that  the  application  of  the  rule 
announced  by  the'  Supreme  Court  of  ihe 
United  States  would  have  led  to  a  conclusion 
against  the  validity  of  the  acknowledgment 
in  question. 

A  further  question,  suggesting  itself,  is 
what  effect  is  to  be  given  the  fact  that  the 
record  in  Marion  County  was  made  before 
the  Act  of  1873?  Does  this  fact  except  such 
record,  or  a  transcript  thereof,  from  the  effect 
of  the  provisioQ  of  our  Constitution  set  out 


above?  The  Act  of  1873  was,  in  effect,  an 
amendment  of  the  existing  prior  legislation 
referred  to  in  this  opinion.  As  has  been 
shown  in  the  statement  of  that  legislation, 
a  purpose  of  it  was  the  regulation  of  the 
acknowledgment  and  proof,  made  out  of  the 
State,  of  deeds  of  lands  here,  for  the  purpose 
of  their  being  used  or  recorded  here.  Upon 
the  approval  of  the  Act  of  1873  the  acknowl  - 
edgment  of  the  deed  became  as  valid  as  it 
would  have  been,  from  the  date  of  its  exe- 
cution, had  it  been  acknowledged  after  the 
approval  of  the  Act;  and  a  record  of  this 
deed,  made  upon  the  originallv  defective 
acknowledgment,  immediately  after  the  stat- 
ute became  operative,  would  have  been  as 
valid,  for  all  purposes  involved  in  this  cause, 
as  if  the  deed  had  been  acknowledged  sub- 
sequent to  the  approval  of  the  statute.  This 
deed,  as  acknowledged,  standing  upon  the 
record,  as  it  did  at  the  time  the  Act  became 
effective,  we  see  no  good  reason  whv  the 
record  was  not,  from  that  time,  as  valid  as 
if  it  had  been  made  immediately  after  the 
approval  of  the  statute ;  or,  in  other  words, 
why  it  was  not  duly  recorded  from  that  time. 
Such,  we  think,  was  the  logical  and  neces- 
sary effect  of  the  statute  upon  the  existing 
record.  The  deed  was  duly  recorded  from 
that  time,  and  the  record  or  a  certified  copy 
was  admissible,  under  the  section  of  the 
Constitution  set  out  above.  East  v.  Pugh, 
71  Iowa,  162;  FowUr  v.  MeiriU,  52  U.  S.  11 
How.  375,  13  L.  ed.  736. 

No  objection  that  the  original  was  not 
within  the  custody  or  control  of  the  party 
offering  the  copy  appears  to  have  been  made, 
and  hence  we  conclude  that  this  requirement 
was  complied  with  or  waived. 

That  the  officer  acted  within  his  jurisdic- 
tion appears  sufficiently  upon  the  face  of  the 
certificate.    Devlin,  Deeds,  §§  482,  486. 

Other  assignments  of  error  need  not  be 
noticed. 

Tfiejudg^/nent  must  be  reversed,  and  remanded 
for  proceedings  not  inconsistent  with  this 
opinion.     It  will  be  so  ordered. 


SOUTH  CAROLINA  SUPREME  COURT. 


J.  T.  WILLIAMS  et  al.  Receivers   of  the 
€teorgia  Construction  &  Investment  Co., 
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1.  There  is  a  qaomm  of  the  supreme 
court  under  a  constitntioiial  proviilon 
that  the  court  '*Bhall  consist  of  a  chief 
Justice  and  two  associate  Justices*  any 

two  of  whom  shall  constitute  a  quorum"  where 
the  two  associate  Justices  or  one  of  them  and  a 
person  ''learned  In  the  la  w,"  commissioned  by  the 
^Temor  in  place  of  the  other  associate  justice 
who  is  disqualified  to  sit,  are  present  in  the  case 
although  there  is  a  vacancy  in  the  office  of  the 
chief  Justice. 

NOTB.— For  note  on  the  greneral  subject  of  a  quo- 
rum,  see  Lawrence  v.  Ingersoll  (Tenn.)  6  L.  R.  A. 
808. 
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8.  A  person  learned  in  the  law  com- 
missioned by  the  g^ovemor  under 
Const.*  sjrt.  4*  6  6*  to  take  the  place  of 
an  associate  Justice  of  the  supreme  court, 
who  is  disqualified  to  sit  In  a  particular  case,  be- 
comes pro  hoe  vice  the  associate  Justice  of  that 
court  so  far  as  that  case  is  concerned. 

(January  12, 1802.) 

MOTION  to  set  aside  a  judgment  rendered 
by  the  Court  on  April  23,  1891,  for  the  al- 
leged reason  that  the  court  was  at  the  time  of 
rendering  such  decision  not  a  constitutional 
court  and  that  for  that  reason  the  decision  was 
null  and  void.    Motion  denied. 

The  facts  upon  which  the  motion  was  based 
are  fully  set  out  in  the  opinion. 

MessT»,  Parker  &  McOowan  and  S.  C. 
Cason  in  support  of  the  motion. 

Messrs.  Westmoreland  ft  Hayns- 
worth.  eantra. 
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Mclver,  Ch,  J,,  delivered  the  opiDion  of 
the  court: 

This  is  a  motion  to  set  aside  the  judgment 
heretofore  rendered  in  this  case,  upon  the 
ground  that  the  court,  as  orjcranized  at  the  time 
of  the  hearing,  as  well  as  at  the  time  of  the 
rendition  of  said  judgment,  ^as  not  a  consti- 
tutional tribunal,  invested  with  power  to  hear 
and  determine  said  cause.  The  facts  out  of 
which  this  contention  arises  are  undisputed, 
and  lire  as  follows:  The  late  Chief  Justice 
Simpson  having  died  on  the  26th  day  of  De- 
cember, 1890,  and  the  vacancy  in  that  ofBce 
thereby  occasioned  not  having  been  filled,  the 
supreme  court  was  left  with  only  two  mem- 
bers, the  two  surviving  associate  judges;  and. 
one  of  them  being  disqualified  from  hearing 
this  case  by  relationship  to  one  of  the  parties, 
his  honor  Jitdge  Wallace  was  duly  commis- 
sioned by  his  excellency,  the  governor,  in 
place  of  the  associate  justice  thus  disqualified, 
under  the  provisions  of  section  6  of  article  4  of 
the  Constitution;  and  the  court,  being  thus 
constituted,  heard  this  case  in  January,  1891, 
and  rendered  the  judgment  now  in  question. 
Under  this  state  of  facts  it  is  contend^  on  be- 
half of  the  appellant  (1)  that  a  chief  justice  is 
an  essential  constituent  of  the  supreme  court, 
and  consequently  when,  as  in  this  case,  that 
office  has  Income  vacant  by  the  death  of  the  in- 
cumbent, the  two  surviving  associate  justices 
cannot,  under  the  provisions  of  the  Constitu- 
tion of  this  State,  constitute  a  valid  constitu- 
tional supreme  court;  (2)  that,  if  this  position 
cannot  be  sustained,  then  a  supreme  court  com- 
posed of  one  associate  justice  and  a  person 
"learned  in  the  law/'  commissioned   by  the 

fovemor,  in  place  of  the  other  associate  justice , 
^  isqualified  as  above  stated,  to  hear  and  deter- 
mine a  given  case,  is  not  a  valid  constitutional 
tribunal 

Although  we  think  that  the  first  question  has 
already  been  concluded  by  the  principles  laid 
down  in  the  case  of  Sullivan  v.  Speights,  14  8. 
C  868,  yet,  in  deference  to  the  earnestness  and 
ability  with  which  the  view  now  contended 
for  by  the  appellant  has  been  presented  by  his 
counsel,  we  are  not  unwilling  to  reconsider  the 
whole  question.  It  seems  to  us  that  the  ex- 
press terms  of  the  Constitution  in  section  2  of 
Its  fourth  article  leave  no  room  for  doubt  as  to 
its  true  construction.  That  section  reads  as 
follows:  "The  supreme  court  shall  consist  of 
a  chief  justice  and  two  associate  justices,  any 
two  of  whom  shall  constitute  a  quorum.  They 
shall  be  elected  by  a  joint  vote  of  the  General 
Assembly  for  the  term  of  six  years,  and  shall 
continue  in  office  until  their  successors  shall  be 
elected  and  qualified.  They  shall  be  so  classi- 
fied that  one  of  the  justices  shall  go  out  of 
office  every  two  years."  It  will  be  observed 
that  this  section  provides  (1)  for  the  number 
and  titles  of  the  officers  who  are  to  constitute 
the  court;  (2)  what  portion  of  the  whole  num- 
ber shall  constitute  a  quorum:  (8)  the  mode  of 
election  and  term  of  office  of  these  officers;  (4) 
such  a  classification  of  these  officers  as  shall  in- 
sure an  election  for  one  of  these  officers  every 
two  years.  It  is  also  manifest  that  the  first 
provision,  fixing  the  number  of  members  of 
the  supreme  court,  is  qualified  by  the  second 
provision,  prescribing  that  a  portion  less  than 
the  whole  number  shall  constitute  a  quorum, 
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which^  unquestionably  means  such  a  propor- 
tion as  will  be  competent  to  transact  the  busi- 
ness committed  to  the  bodv  or  tribunal  to 
which  the  term  is  applied.  So,  also,  the  third 
provision,  as  to  the  term  of  office,  is  likewise 
qualified  by  the  fourth,  at  least  so  far  as  the 
first  election  was  concerned,  in  order  to  insure 
the  classification,  which  was  more  distinctly 
provided  for  in  the  next  succeeding  section, 
which  provision,  it  has  been  held  in  Simpson 
V.  Wiliard,  14  8.  C.  191,  applies  as  well  to  the 
chief  justice  as  to  the  associate  justices. 
While,  therefore,  the  section  under  considera- 
tion does  declare  in  general  terms  that  the  su- 
preme court  "shall  consist  of  a  chief  justice 
and  two  associate  justices,"  this  general  decla- 
ration is  qualified  by  the  words  immediately 
following  in  the  same  sentence,  "any  two  of 
whom  shall  constitute  a  quorum;"  the  plain 
meaning  of  which  is  that,  while  the  number 
composing  a  full  court  is  three,  yet  any  two  of 
the  three  named  shall  constitute  a  quorum  for 
the  transaction  of  any  business  committed  to 
such  tribunal.  The  language  being  "any  two" 
of  the  three  officials  just  named,  we  are  unable 
to  conceive  by  what  authority  a  court  could 
construe  such  language  as  confining  the  pro- 
vision to  some  particular  two  of  the  three,  for 
that  would  entirely  destroy  the  force  of  the 
word  "any,"  and  render  necessary  the  interpo- 
lation of  some  other  words,  not  found  in  the 
section.  The  fact  that  there  is  a  difference  in 
official  title  between  the  chief  and  his  associ- 
ates, and  that  the  General  Assembly  has,  by 
statute,  provided  a  different  salary  and  a  high- 
er  rank  for  the  chief  justice,  and  has  invested 
him  with  certain  powers  not  conferred  upon 
the  associate  justices,  cannot  affect  the  ques- 
tion as  to  whether  the  Constitution  has  made 
the  chief  justice  one  of  the  essential  elements 
of  the  supreme  court,  for  that  must  be  deter- 
mined by  the  provisions  of  the  Constitution  it- 
self; and,  as  we  have  seen,  those  provisions  do 
not,  either  in  express  terms,  or  by  necessary 
implication,  constitute -the  chief  justice  an  es- 
sential element  of  the  supreme  court  in  such  a 
sense  as,  without  that  officer,  there  can  be  no 
such  court  competent  to  transact  the  business 
appertaining  to  such  a  tribunal.  On  the  con- 
trary, as  it  seems  to  us,  the  terms  of  the  Con- 
stitution necessarily  imply  that  any  two  of  the 
three  officers  composing  a  full  court  are  com- 
petent to  transact  such  business,  whether  such 
two  consist  of  the  chief  justice  and  one  of  the 
associate  justices,  or  of  the  two  associate  jus- 
tices only. 

It  is  contended,  however,  that  there  cannot 
be  a  constitutional  quorum  without  there  is  in 
existence  the  full  number  of  members  provid- 
ed for  by  the  Constitution.  If  this  proposition 
be  true  as  applied  to  the  supreme  court,  we  see 
no  reason  why  it  should  not  be  true  of  every 
other  body  of  which  a  number  less  than  the 
whole  is  legally  declared  to  be  a  quorum;  and 
we  think  we  may  safely  venture  to  say  that 
such  a  proposition  as  to  any  other  body  h-is 
never  been  accepted,  and  never  could  be  ac- 
cepted, as  correct,  without  paralyzing,  to  some 
extent  at  least,  the  arm  of  at  least  two  of  the 
great  departments  of  the  government  Such  a 
proposition  rests  upon  a  fundamental  miscon- 
ception of  the  term  "quorum,"  and  the  pur- 
poses for  which  it  is  used.    The  very  purpoae 
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in  providiDg  for  the  transaction  of  business  of 
liny  given  body  or  tribunal  by  a  quorupa  is  to 
prevent  the  stoppage  of  the  public  business 
when  a  portion  or  the  whole  membership  may, 
from  any  cause,  fail  to  attend  at  the  time  ap- 
pointed; and  whether  such  failure  results  from 
-death  or  some  temi)orary  cause  cannot  affect 
the  question.  The  mischief  intend^  to  be 
provided  against  is  the  failure  of  the  whole 
number  to  attend,  and  we  do  not  see  how  it 
-can  possibly  make  any  difference  whether  such 
failure  results  from  one  cause  or  another. 
Notwithstanding  the  criticism  which  has  been 
«o  freely  indulfl^  in  of  the  illustration  used 
in  SuUtvan  v.  Speights,  Bupra,  drawn  from  the 
constitutional  quorum  of  the  House  of  Repre- 
sentatives, we  still  think  the  analogy  h  strik- 
ing. The  Constitution,  in  section  i  of  article 
2,  declares  that  '*the  House  of  Representatives 
shall  consist  of  one  hundred  and  twenty-four 
members;"  and,  in  section  8  of  the  same  arti- 
<^le,  that  "the  Senate  shall  be  composed  of  one 
member  from  each  county"  except  Charleston, 
which  shall  be  allowed  two  senators;  and  then, 
in  section  14  of  the  same  article,  it  is  declared 
that  *'a  majority  of  each  House  shall  consti- 
tute a  quorum  to  do  business."  Now,  confin- 
ing our  attention  to  the  House  of  Representa- 
tives, is  it  not  perfectly  apparent  that  the  lan- 
.^uage  found  in  these  constitutional  provisions 
IS  practically  identical  with  a  declaration  that 
"the  House  of  Representatives  shall  consist  of 
one  hundred  and  twenty-four  members,  any 
sixty-three  of  whom  shall  constitute  a  quo- 
rum?" and,  if  such  was  the  language,  the  an- 
alogy would  be  perfect.  If  the  Bouse  consists 
of  124  members,  and  a  majority  of  the  House 
is  declared  to  be  a  quorum,  it  is  practically  the 
«ame  thing  as  saying  that  any  68  members  of 
the  House  shall  constitute  a  quorum;  and  this 
is  what  has  been  said  in  the  case  of  State  v. 
Hayne,  8  8.  C.  867. 

A  similar  illustration  may  be  drawn  from 
the  undisputed  practice  of  the  highest  tribunal 
in  this  GountiT.  In  the  Act  of  Cx>ngress  (Rev. 
Stat.  U.  S.  %  678)  providing  for  the  organiza- 
tion of  the  Supreme  Court  of  the  United  States 
the  language  used  is  practically  identical  with 
that  found  In  our  Constitution  establishing  the 
•supreme  court  of  this  State,  viz.,  that  "the 
<Supreme  Court  of  the  United  States  shall  con- 
sist of  a  chief  justice  of  the  United  States  and 
«ight  associate  justices,  any  six  of  whom  shall 
oonslitute  a  quorum;"  and  although,  upon  two 
comparatively  recent  occasions,  Siat  tribunal 
has  been  deprived  by  death  of  its  chief  justice, 
the  business  of  the  court  has  been  proceeded 
with  without  question,  so  far  as  we  are  in- 
formed, bv  the  surviving  associate  justices. 

Again,  it  is  urged  that  the  coiurt  in  rendering 
its  decision  in  SuUivan  v.  Speights,  supra, 
fafled  to  distinguish  between  the  simple  ab- 
sence of  one  of  the  constituent  members  of  the 
Supreme  Court  and  a  vacancy  in  the  office  of 
one  of  the  members  of  the  court,  and  did  not 
distinguish  betvreen  the  effect  of  a  resignation 
and  the  effect  of  a  death  of  one  of  the  members 
of  the  court.  And  in  this  connection  it  is  con- 
tended that  the  court  overlooked  the  provis- 
ions of  section  6  and  section  11  of  article  4  of 
the  Constitution,  as  well  as  that  portion  of  sec- 
tion 2  which  declares  that  the  chief  jus- 
tice and  associate  justices  "shall  continue  in 
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office   until   their  successors  shall  be  elected 
and   qualified."    While  it  is  quite  true  that 
these    sections,    thus   claimed  to  have  been 
overlooked,   are  not  specially  referred  to  in 
the  opinion  prepared  hj  the  late  chief  jus- 
tice in  Sullivan  v.  Speights,  yet    it  by  no 
means  follows  that  such  sections  were  over- 
looked.   On  the  contrary,  it  is  well  known  to 
the  surviving  members  of  the  court  as  it  was 
then  constituted  that  the  whole  sublect  was 
carefully  examined  and  thoroughly  discussed 
before  the  opinion  was  prepared,  which  ex- 
pressed the  deliberate  opinion  of  every  member 
of  the  court;  but  this  fact  is  not  mentioned  with 
a  view  to  forestall  further  discussion  of  the 
sections  just  referred  to,  but  simply  for  the 
purpose  of  removing  or  preventing  any  im- 
pression which  might  possibly  arise  that  so 
grave  a  question  as  the  court  was  then  called 
upon  to  decide  received  but  slight  considera- 
tion.   Recurring  to  these  provisions  which  are 
supposed  to  have  been  overlooked,  let  us  in- 
quire how  they  affect  the  question  under  con- 
sideration.   Section  6  reads  as  follows:    "No 
judge  shall  preside  on  the  trial  of  any  cause  in 
the  event  of  which  he  may  be  interested,  or 
where  either  of  the  parties  shall  be  connected 
with  him  by  affinity  or  consanguinity,"  etc. ; 
and  then  proceeds  to  provide  for  supplying  the 
place  of  any  judge  thus  disqualified.    Now, 
from  the  very  terms  of  this  section  it  is  very 
manifest  that  its  purpose  was,  not  to  declare 
or  provide  anything  in  regard  to  the  necessary 
elements  constituting  the  supreme  court,  but 
simply  to  prevent  an  interested  judge  from 
sitting  at  the  trial  of  a  case  in  which  he  was 
thus  disqualified.    We  do  not  see,  therefore, 
that  this  section  throws  any  light  whatever 
upon  the  question  under  consideration.    Sec- 
tion 11  is  in  these  words:    "All  vacancies  in 
the  supreme  court    .    .    .    shall  be  filled  by 
election,  as  herein  prescribed:  provided,  that 
if  the  unexpired  term  does  not  exceed  one  year, 
such  vacancy  may  be  filled  by  executive  ap- 
pointment."   Upon  this  section,  in  connection 
with  the  provision  in  section  2,  that  the  jus- 
tices of  the  supreme  court  ^*  shall  continue  in 
office  until  their  successors  shall  be  elected  and 
qualified,"  it  is  argued  that  there  can  be  no 
vacancy  in  the  office  of  a  justice  of  the  su- 
preme court  except  by  death  or  by  expiration 
of  the  term  for  which  he  was  elected,  and,  as 
a  consequence,  that  a  resignation  does  not  cre- 
ate a  vacancy,  because  the  language  used  in 
section  2—"  shall  continue  in  office  until  their 
successors  shall  be  elected  and  qualified  " — is 
imperative,  and  prevents  any  vacancy  until  the 
successor  has  not  onlv  been  elected,  but  has 
qualified.  This  is  a  decidedlv  novel  proposition, 
and  one  which  cannot  readuy  be  accepted.    If 
well  founded,  then  it  seems  to  us  that  it  would 
be  impossible  to  fill  the  office  of  a  justice  who 
resigns  during  his  term,  or  who  accepts  some 
incompatible  office,  or  removes  from  the  State; 
for  the  only  provision  is  that  "  all  vacancies" 
shall  be  filled  either  by  election  or  appoint- 
ment, accordingly  as  the  unexpired  term  may 
be  for  a  year  or  more;  and,  if  resignation,  ac- 
ceptance of  an  incompatible  office,  or  perma- 
nent removal  from  the  state  creates  no  vacancy, 
then  we  see  no  authority  for  holding  an  election 
or  makinff  an  appointment  to  fill  the  office 
which  had  thus  been  deserted.    A  construction 
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leading  to  such  results  would  uot  readily  be 
accepted,  even  if  the  express  terms  of  the 
Constitutioii  pointed  more  clearly  to  such  a 
conclusion  than  they  do.  The  view  contended 
for  rests  largely  upon  the  assumption  that  the 
words,  "  shall  continue  in  office  until  their 
successors  shall  be  elected  and  Qualified/'  must 
be  construed  as  imperative,  ana  that  the  effect 
of  these  words  is  to  forbid  a  justice  of  the  su- 
preme court  from  vacating  his  office  by  resig- 
nation or  otherwise  before  the  expiration  of 
the  term  for  which  he  has  been  elected.  But 
this  view  ignores  the  well-settled  rule  that  in 
the  construction  of  a  statute  or  a  constitution  the 
word  "  shall "  may  receive  a  permissive,  rather 
than  an  imperative,  interpretation,  when  neces- 
sary to  carry  out  the  true  intent  of  the  provis- 
ion in  which  such  word  is  found.  Endl.  Interp. 
Stat.  §  316;  Cairo  A  F.  R.  Co,  v.  Heeht,  95  C. 
S.  168,  24  L.  ed.  428.  See  also  Potter*s  Dwar. 
Stat.  220;  Sedg.  Stat.  <&  Const.  Law,  488, 489. 

It  seems  to  us  that  the  manifest  object  of  the 
section  of  the  Constitution  in  which  the  words 
relied  upon  occur  was  not  to  require  impera- 
tively that  a  justice  of  the  supreme  court 
should,  under  all  or  any  circumstances,  hold 
his  office  until  his  successor  might  be  elected 
and  Qualified,  but  simply  to  permit  him  to  do 
so.  The  purpose  was  not  to  compel  an  officer 
to  remain  in  office  until  his  successor  should 
be  elected,  but  only  to  permit  him  to  do  so. 

The  framers  of  the  Constitution  must  be  re- 
garded as  having  contemplated  the  contingency 
tnat  at  some  time  all  of  the  members  of  the 
supreme  court  would  not  be  in  attendance, 
and,  therefore,  to  provide  for  such  a  contin- 
gency, after  declaring  who  should  constitute 
the  supreme  court,  they  immediatelv  after- 
wards, and  in  the  same  sentence,  qualified  this 
general  declaration  by  providing  that  anv  two 
of  the  constituent  members  of  the  court  should 
constitute  a  (quorum,  so  that  the  court  might 
proceed  with  its  business  just  as  if  the  court 
were  full.  Any  other  view  would,  it  seems  to 
us,  oonipletely  nuUif v  the  provision  for  a  quo- 
rum. There  is  nothing  whatever  in  the  Con- 
stitution indicating  an  intention  that  the  pro- 
vision for  a  quorum  should  only  apply  in  case 
of  a  temporary  absence  of  one  of  the  members 
of  the  court;  and,  on  the  contrary,  the  language 
used  is  equally  applicable  where  the  faUure  of 
such  member  to  attend  is  occasioned  by  death, 
as  where  it  results  from  some  temporary  cause. 


Such,  as  we  have  seen,  is  the  accepted  view  in 
relation  to  the  highest  judicial  tribunal  in  this 
country,  where  the  language  constituting  it  is> 
practi(»lly  identical  with  tnat  which  we  are 
called  upon  to  construe,  and  sudi,  so  far  as  we 
are  informed,  is  the  universally  accepted  view 
in  relation  to  all  bodies  where  provision  iamade 
for  a  quorum.    We  are  at  a  loss  to  perceiTe 
how  the  provision  in  section  11  of  article  4  for 
filling  tUl  vacancies  in  the  office  of  a  justice  of 
the  supreme  court  can  affect  or  in  any  way 
qualify  the  distinct  declaration  that  any  two> 
of  the  justices  shall  constitute  a  quorum,  for 
the  framers  of  the  Constitution  must  be  re- 
garded as  knowing  that  some   time  would 
necessarilv  elapse  before  a  vacancy  could  be 
filled;  and  the  very  purpose  of  the  provision 
for  a  quorum  was  to  enable  the  tnbunal  to 
proceed  with  its  business  during  such  time  as- 
might  elapse  before  the  vacancy  could  be  filled, 
so  as  to  prevent  delay  in  the  transaction  of  the 
public  business.      We  are  entirely  satisfied,, 
therefore,  that,  in  anjr  view  of  the  question, 
where  the  office  of  chief  justice  has  oeen  va- 
cated by  death,  the  two  surviving  associate 
justices,  constituting  a  quorum  of  the  court, 
are  fully  competent  to  exercise  all  the  powers- 
conferred  upon  the  supreme  court 

The  second  question  does  not  seem  to  have 
been  seriouslv  pressed  in  the  argument,  and 
we  have  no  doubt  as  to  its  solution.  When 
his  honor  Judge  Wallace  was  commissioned  by 
the  governor,  under  the  provisions  of  section 
6  of  article  4  of  the  Constitution,  to  take  the 
place  of  Mr,  Justice  McQowan,  disqualified, 
"  for  the  trial  and  determination  "  of  this  case, 
he  thereby  became  pro  hoe  vice  an  associate 
justice  of  the  supreme  court,  and,  as  sadb, 
invested  with  all  the  powers  incident  to  that 
office  so  far  as  the  trial  and  determination  of 
this  case  was  concerned;  and  hence  we  are  of 
opinion  that  the  supreme  court,  composed  of 
the  senior  associate  justice  and  Judge  Wallace, 
commissioned  to  preside  in  this  case  as  above 
stated,  constituted  a  legal  and  comi>etent  tribu- 
nal, fully  authorized  to  render  the  Judgment 
in  question  in  this  case. 

In  accordance  with  these  views  tA«  order  re- 
fueing  the  motion  to  eet  aside  the  judgment  in^ 
this  case  because  rendered  by  an  illegal  and  in- 
competent trUkinal  has  heretofore  been  entered^ 

Pope  and  Wallace*  JJ,,  concur. 
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*1.  Where  the  owners  of  a  eitjr  lot*  In 
the  oonrse  of  oonstraetlny  thereon  a 
building  abutting  on  a  street,  make,  by  their 


own  employes,  an  excavation  in  tbA  adjaoent 
sidewalk  for  coal  vaults,  and  an  area  to  be  used 
in  connection  with  the  building,  a  duty  devoives 
upon  them  to  guard  it  with  ordinary  oare:  and 
this  duty  is  not  shifted  from  them  by  letting  the 
work  of  building  the  area  walls  andoonatructlDg 
the  coal  vaults  to  an  independent  oontiactar, 
who  is  to  furnish  all  the  material  as  well  m 
form  the  labor  necessary  therefor. 


NOTB.— JftBeepMoYw  to  the  rule  that  an  emplouer  is 
net  liabUforaetsofaniniepemiefAeonmaor, 

An  employer  cannot  relieve  himself  from  liabili- 
ty by  contracting  with  another  for  the  perform- 
ance of  work,  the  nenwsiy  or  probable  eBsot  of 

UL^RA. 


which  will  be  to  Injure  Iftdrd  persona.   Oliio&B* 
Go.  V.  M oiey,  7  L.  B.  A.  Tin, «  Ohio  8t.  «T. 

Or  in  other  words  if  an  tajuiy  might  be  anfciel* 
pated  as  a  director  probahle  conseqiieDes  of  the 
performance  of  work  oontiaalad  ta»  imlsBB 
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2.  In  sneh  ease  if  the  ezeaTation  la  not 
g^nnrded  or  covtired  frith  ordinajry 
care*  one  who,  without  fault  od  his  part,  falls 
into  It,  and  is  injured,  may  maintain  an  action 
a^nst  the  owner  of  the  premises  to  reoover 
damages  therefor,  althoufrh  the  defective  cover- 
inir  had  been  put  over  it  by  the  contractor  or  his 
servants. 

(February  2, 18W.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
^versed. 

Statement  by  Bradbury*  J.: 

Plaintiff  averred  in  his  petition  "that  said 
defendants  took  up  and  removed  said  sidewalk 
in  front  of  said  premises,  and  built  therein  coal 
vaults  and  a  private  passageway,  and  then  re- 
laid  said  walk  in  part,  leaving  openings  there- 
in some  twelve  feet  long  and  four  feet  wide  and 
some  nine  or  ten  feet  deep,"  and  "covered  said 
openings  over  with  old  and  loose  boards  en- 
tirely insufficient  to  protect  and  make  safe  pub- 
lic travel  upon  said  sidewalk,  and  said  places 
were  left  by  said  defendantfi  without  proper 
protection,  and  without  any  light  or  signal  to 
indicate  danger;"  and  "that  as  the  plaintiff  .  . 
was  lawfully  traveling  on  and  along  said 
sidewalk,  .  .  .  without  fault  or  negligence 
on  his  part,  he  stepped  upon  one  of  said 
boards,    .    .    .    whenthesamegave  way  and 


precipitated  him  into  said  excavation,  whereby 
.  .  .  his  ankle  was  dislocated  and  his  leg 
broken,"  etc.  These  averments  were  all  put 
in  issue  by  the  answer  interposed  by  the  de- 
fendants. The  plaintiff  in  error  prevailed  in 
the  court  of  common  pleas.  Thereupon  the 
defendants  in  error  instituted  in  the  circuit 
court  proceedings  in  error,  which  resulted  in 
the  reversal  of  the  judgment  of  the  court  of 
common  pleas  on  the  ground  that  the  latter 
court  erred  in  the  instructions  which  it  gave  to 
the  jury  upon  the  trial.  To  reverse  the  judg- 
ment of  the  circuit  court,  and  reinstate  that  of 
the  court  of  common  pleas,  is  the  object  of  the 
proceedings  in  this  court. 

Mr.  E.  J.  Blandin«  with  MeMra.  Samuel 
M.  Eddy  and  H.  J.  Caldwell*  for  plaintiff 
in  error: 

Where  a  right  is  possessed,  and  a  duty  is  at- 
tached to  the  exercise  of  that  right,  such  duty 
must  be  performed,  and  the  person  possessing 
the  right  cannot  relieve  himself  from  the  liabil- 
ity through  the  intervention  of  an  independent 
contractor.  A  person  owning  property  abut- 
ting on  a  street,  with  his  lot  gets  the  fight  at 
law  of  placing  coal  vaults  and  area-ways  under 
the  street.  Attached  to  this  right  is  this  duty 
of  keeping  the  street  safe  for  those  using  it. 
Hence  he  cannot  relieve  himself  from  this 
duty. 

Ga/rman  v.  SteubenviUe  d  I.  R.  Co,  4  Ohio 
St.  399. 

In  the  case  on  trial  the  defendants  in  error 
could  have  made  their  contract  obliging  their 
contractor  to  have  kept  a  protection  around 


sonable  care  is  used  the  negligence  of  the  con- 
tractor or  his  employ^  will  be  chargeable  to  the 
person  for  whom  the  worlc  is  done.  Ihid.;  Wood- 
man V.  Metropolitan  R.  Co.  4  L.  R.  A.  218, 149  Mass. 
286. 

Or,  in  slightly  different  expression,  one  cannot 
by  employing  an  independent  contractor,  relieve 
himself  from  liability  for  the  doing  of  work  from 
which  injury  will  naturally  result  to  another  unless 
means  are  adopted  to  prevent  it.  He  must  see  that 
such  means  are  employed  although  tbe  contractor 
stipulates  to  take  the  risk  and  responsibility. 
Bower  v.  Peate,  L.  R.  1  Q.  B.  Biv.  821;  Dalton  v. 
Angus,  L.  R.  6  App.  CSas.  889,  881,  aflBrming  L.  R. 
4  Q.  B.  Div.  182,  reversing  L.  R.  8  Q.  B.  Div.  85. 

This  rule  applies  to  the  employment  of  a  con- 
tractor to  make  excavations  near  the  foundation 
of  a  house  which  has  a  right  to  support.  TZHd. 
See  also  Oorrity  v.  Rapp,  inSra. 

The  negligence  of  a  contractor  in  taking  down  a 
house  connected  with  another  by  a  party-wall  is 
not  chargeable  to  the  proprietor.  Butler  v.  Hunt- 
er. 7  Hurlst.  A;  N.  828. 

The  fall  of  the  wall  of  a  building  because  of  the 
contractor's  negligence  will  not  make  the  owner 
liable.    Robinson  v.  Webb,  11  Bush,  464. 

But  see  infra  as  to  nuisance. 

The  negligence  of  a  contractor  in  failing  to 
guard  properly  an  excavation  lawfully  made  for  a 
building  will  not  charge  the  proprietor  with  liabil- 
ity.   Clark  V.  Fry,  8  Ohio  St.  858,  72  Am.  Deo.  500. 

The  negligence  of  a  contractor  for  the  build- 
ing of  a  house,  to  whom  possession  is  surrendered 
for  that  purpose,  in  failing  to  guard  a  cellar  ex- 
tending into  the  street,  is  not  chargeable  to  the 
owner.  Pfau  v.  Williamson*  68  111.  16;  Scammon  v. 
Chicago,  26  lU.  424,  79  Am.  Deo.  884;  AUen  v.  WU- 
lard,G7Pa.874. 

Building  a  house  adjacent  to  a  public  street  with 
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the  usual  and  necessary  excavations  and  the  con- 
sequent obstructions  to  sidewalks  and  streets  is  not 
necessarily  dangerous  or  hazardou8,nor  does  It  con- 
stitute a  nuisance  so  as  to  make  the  owner  liable 
for  tbe  negligence  of  an  independent  contractor. 
Moline  v.  McEinnle,  80  m.  App.  419. 

On  the  other  hand,  it  has  been  decided  that  negli- 
gence of  a  contractor  in  leaving  open  and  un- 
guarded an  area  in  a  public  street  which  he  is  em- 
ployed to  construct  in  the  course  of  preparations 
for  build  ing  is  chargeable  to  the  proprietor.  Rob- 
bins  V.  Chicago,  71  U.  S.  4  WaU.  657, 18  L.  ed.  427. 

And  again  that  an  excavation  six  or  eight  feet 
deep  running  to  the  edge  of  the  pavement  in  a 
populous  city,  if  left  at  night  without  sufficient 
lights  and  guards,  is  a  nuisance  for  which  the 
owner  is  liable  no  matter  what  may  have  been  his 
his  contract  for  doing  the  work.  Matheny  v. 
Wolffs,  2  Duvall,  187. 

The  owner  of  premises  is  liable  for  leaving  un- 
guarded a  cellar  dug  thereon  close  to  the  curb- 
stone for  the  purposes  of  a  vault  where  he  had  tnb 
digging,  mason  work  and  building  done  by  sepa- 
rate contractors  he  himself ;  furnishing  the  stone 
and  lime.  Homan  v.  Stanley,  66  Pa.  464, 5  Am.  Rep. 
389. 

But  in  this  case  the  owner  was  apparently  the 
party  who  bad  direct  control. 

For  negligence  of  a  teamster  who  is  employed  by 
a  contractor  in  depositing  boards  In  a  highway  in 
front  of  buildings  to  be  repaired,  the  owner  is  not 
liable.  Hilliard  v.  Richardson,  8  Gray,  849,  68  Am. 
Dec.  748.  See  also  Blake  v.  Ferris,  Darmstaetter  v. 
Moynahan  and  Matthews  v.  West  London  Water 
Works  Co.  \vSra. 

The  owner  of  a  building  is  not  liable  for  damages 

by  flooding  premises  with  water  on  account  of  the 

obstructions  of  a  gutter  and  water  spout  on  the 

i  building  while  in  process  of  oonstrucrion  by  a  con- 
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this  unsafe  plnce.  They  did  not  do  this.  Hav- 
ing made  the  contract  'without  providing;  for 
protection,  they  are  responsible  for  this  cheap 
method. 

Cincinnati  v.  Htone,  5  Ohio  St.  88;  Tiffin^v, 
McCormack,  84  Ohio  St.  688, 83  Am.  Rep.  408: 
Hughes  v.  Cincinnati  dt  8.  i?.  Co.  39  Ohio  St. 
461:  Circletille  v.  Neuding,  41  Ohio  St.  465; 
Clark  V.  Fry,  8  Ohio  St.  358, 72  Am.  Dec.  690; 
Cincinnati,  H.  d  D.  R.  Co.  v.  Van  Dom,  15 
Week.  L.  Bull.  292;  Kuhn  v.  Reninder,  16 
Week.  L.  Bull.  366. 

Where  the  danger  was  one  necessarily  in- 
herent in  the  work  the  general  rule  does  not 
apply. 

Canal  IS,  cfe  W.  Co.  v.  Cincinnati ,  17  Week. 
L.  Bull.  117;  Hundhausen  v.  Bond,  86  Wis.  29; 
Drford  V.  State,  80  Md.  179;  Rowell  v.  Wil- 
Hams,  29  Iowa,  210;  Joliet  v.  Harwood,  86  III. 
110,  29  Am.  Rep.  17;  Matlieny  v.  Wolffe,  2 
Duvall.  187;  Ht.  Paul  Water  Co.  v.  Ware,  88 
U.  8.  16  Wall.  566,  21 L.  ed.  486;  Wolf  v.  Ban- 
ning,  8  Minn.  205;  Baltimore  v.  O'Donnell, 
58  Md.  110;  Harper  v.  Milwaukee.  fiO  Wi9.  ^74; 
Falmer  v.  Lincoln,  5  Neb.  186,  25  Am.  Rep. 
470;  Mc Camus  v.  Citizens  Oas  L.  Co.  40  Barb. 
880;  Starrs  v.  Utica.  17  N.  Y.  104,  72  Am. 
Dec.  437;  Buffalo  v.  HolUmay,  7  N.  Y.  498, 57 
Am.  Dec.  550;  LoiceU  v.  Boston  <&  L.  li.  Corp. 
28  Pick.  24,  84  Am.  Dec.  88;  Sturges  v.  Cam- 
bridge Soc.  for  P.  nf  r.  E.  130  Mass.  415;  Ship- 
ley V.  Fifty  Associates,  106  Mas8.  194,  8  Am. 
Rep.  318;  Bobbins  v.  Chicago,  71  U.  S.  4  Wall. 
657,  18  L.  ed.  427;  Chicago  v.  Botibins,  67  U. 
S.  2  Black,  418.  17  L.  ed.  298;  Ijockwood  v. 
New  York,  2  Hilt.  66;  Detroit  v.  Ck^re^y,  9  Mich. 


165,  80  Am.  Dec.  78;  Barmstaetter  v.  May  net- 
han,  27  Mich.  188;  2  Dillon,  Mun.  Corp. 
iS  1080;  Homan  v.  Stanley,  66  Pa.  464,  6  Am. 
Rep.  389;  McCleary  v.  Dougherty,  8  Duer,  27; 
Wright  v.  HoUn-ook,  52  K  H.  120, 13  Am.  Rep. 
12;  Stone  v.  Cheshire  B.  Corp.  19  N.  H.427,  51 
Am.  Dec.  200,  note;  Dicev,  Parties,  p.  4«9. 
§  451:  Thorn  p.  Neg.  p.  901,"  ^  24;  Wood.  Mast. 
&  Serv.  p.  624;  Burgess  v.  (iray,  1  C.  B.  578; 
Ellis  V.  Sheffield  Gas  C.  Co.  2  El.  &  Bl.  767; 
Pickard  v.  Smith,  10  C.  B.  N.  8.  470;  Hole  v. 
Sittingbonme  &  S.  R.  Co.  8  Hurlst.  &  N.  488; 
Gray  v.  PuUen,  6  Best  &  S.  970;  Tarry  y.  Ash- 
ton,  L.  R.  1  Q.  B.  Div.  314;  Botcer  v.  Peate,  L. 
R.  1  Q.  B.  Div.  321. 

Mbmsts.  £step»  Dickey,  Carr  ft  Goff,  for 
defendants  in  error: 

The  rule  of  respotideat  superior  does  not  ap- 
ply in  case  of  an  injury  sustained  by  reason  of 
negligence  in  the  manner  of  concfucting  the 
execution  of  a  job  of  work  in  building  a  house, 
where  the  house  builder,  by  a  contract  with 
the  owner  of  the  lot,  has  taken  upon  himself 
the  responsibility  of  the  employment  of  bis 
own  hands,  and  the  control  and  direction  of 
the  work  in  conformity  with  the  terms  of  the 
contract. 

Clark  V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec. 
690;  Groathneyy.  Little  Miami  R.  Co.  12  Ohio 
St.  92;  Shindelbeek  v.  Moon,  82  Ohio  St.  264, 
30  Am  Rep.  584;  King  v.  New  York  rent.  * 
//.  R.  R,  Co.  66  N.  Y.  181.  23  Am.  Rep.  37: 
Hexamer  v.  Webb.  2  Cent.  Rep.  439.  101  N.  Y. 
877;  Smith  v.  Simmons.  108  Pa.  82  49  Am. 
Rep.  113;  Kepperly  v.  Ramsden,  83  III.  854: 
Bennett  v.  Truebody,  66  Cal.  509;  Conners  v. 


tractor  who  failed  to  follow  the  aerreed  specifica- 
tions in  respect  to  such  gutter  and  spout.  Gilbert 
V.  Beach,  4  Buer,  428. 

Contractors  with  parish  authorities  to  pave  a 
certain  district  are  not  responsible  for  the  nef?lect 
of  a  sub-contractor  in  leayinflr  stones  ungruarded  at 
night  obstructing  a  public  way.  Overton  v.  Free- 
ma  a.  11 C.  B.  872. 

The  duty  of  a  person  keeping  a  lamp  suspended 
over  a  sidewalk  to  keep  it  safe  for  those  passing 
under  It  is  not  avoided  by  emplosring  an  experi- 
enced workman  to  put  it  in  repair,  and  the  owner 
is  liable  for  Injury  caused  by  its  fall  due  to  the 
negligence  of  the  repairer,  l^rry  v.  Ashton,  L.  R. 
1  Q.  B.  Div.  814. 

The  owner  of  a  building,  who  has  employed  a 
contractor  to  raise  the  roof,  in  which  work  a  der- 
rick is  employed  extending  over  a  sidewalk  on 
which  people  are  constantly  passing,  is  not  re- 
quired to  place  a  barricade  across  the  sidewalk  or 
station  a  person  there  to  give  warning  in  order  to 
relieve  him  from  liability  for  Injury  to  such  trav- 
elers occasioned  by  negligence  of  the  contractor. 
Vanderpool  v.  Husson,  28  Barb.  106. 

A  tenant  is  liable  for  the  negligence  of  the  serv- 
ants of  a  coal  dealer  while  delivering  coal  in  leav- 
ing open  a  trap  door  in  the  platform  of  a  railroad 
depot  through  which  the  coal  is  delivered  because 
the  act  of  opening  the  trap  door  was  that  of  the 
tenant,  who  should  have  taken  reasonable  means 
to  prevent  mischief.  Plckard  v.  Smith,  10  C.  B.  X. 
8.470. 

But  a  modem  case  in  this  country  decides  that  for 
negligence  of  teamsters  unloading  ooal  in  leaving 
a  coal  hole  in  a  sidewalk  uncovered  the  occupants 
of  the  premises  are  liable  only  in  case  they  had  the 
right  to  direct  or  control  the  mode  or  manner  of 
the  delivery.    Clapp  v.  Kemp,  122  Mass.  481. 

For  negligence  of  a  contractor  in  building  a  dain, 
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which  bursts  before  its  completion  and  acceptance, 
the  proprietor  is  not  liable.  Boewell  v.  Laird,  » 
Gal.  460.  68  Am.  Dec.  345. 

A  natural  gas  company  is  not  liable  for  an  ex- 
plosion caused  by  the  negligence  of  a  contractor 
who  in  laying  its  pipes  has  caused  a  break  in  the 
mains  of  another  gas  company  which  results  in  an 
explosion.  Chartler^s  Valley  G.  Co.  v.  Waters,  ISS 
Pa.  220;  Chartier's  Valley  O.  Co.  v.  Lynch,  10  Cent. 
Rep.  625, 118  Pa.  362. 

For  the  neglect  of  a  contractor  to  block  up 
shafts  of  a  disused  mine  in  making  a  reservoir  on 
land  over  it  for  a  mlllowner,  whereby  an  adjoining 
mine  is  flooded  by  wat^r  breaking  into  and  paasinir 
through  these  shafts,  the  miilowner  is  liable.  By- 
lands  V.  Fletcher,  L.  R.  3  H.  L.  890. 

A  town  committee  is  not  liable  for  negUgence  of 
a  contractor  in  setting  fire  for  clearing  land.. 
Wright  V.  Holbrook,  62  N.  H.  120, 13  Am.  Rep.  12. 

BZostinff. 

On  the  ground  that  the  work  is  intrinstcally  dan- 
gerous, a  city  is  liable  for  damages  caused  by  blast- 
ing in  a  street,  done  by  a  contractor  in  construct- 
ing a  sewer.  Joliet  v.  Harwood.  86  HI.  110, 2B  Am. 
Rep.  17:  Buddin  v.  Fortunate.  81  N.  Y.  S.  R.  278; 
Logansport  v.  Dick.  70  Ind.  78,  86  Am.  Rep.  166u 

But  in  conflict  with  these  oases  are  decisions  that 
negligence  in  blasting  under  a  contract  to  grade 
streets,  which  does  not  give  to  the  city  control 
over  the  manner  of  conducting  the  blasting-,  will 
not  render  the  city  liable  for  resulting  injuries. 
Pack  V.  New  York,  8  N.  Y.  222;  Kelly  v.  New  York, 
11 N.  Y.  482. 

And  that  a  village  is  not  liable  for  damages 
caused  by  the  negligence  of  a  contractor  in  blast- 
ing  for  a  sewer  on  account  of  which  a  traveler*8 
team  is  frightened.  Herrington  v.  Lansingburgh,. 
110N.Y.145. 
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Hennesgey,  112  Mass.  96;  Bailey  v.  Troy  &  B. 
R.  Co.  57  Vt.  252,  52  Am.  Kep.  129;  Carter  v. 
Berlin  MiUs,  58  N.  H.  52,  42  Am.  Rep.  572; 
McCarthy  v.  Second  ParisJi  of  Portland,  71  Me. 
318;  Guff  V.  Newark  A  N,  T.  R.  Co.  35  N.  J. 
L.  17,  10  Am.  Rep.  205;  Wabash,  St,  L.  &  P. 
R.  Co.  V.  Farmer,  9  West.  Rep.  621,  111  Ind. 
195.  60  Am.  Rep.  696;  Overton  v.  Freeman,  11 
C.  B.  887. 

Bradbury,  J.,  delivered  the  opinioD  of 
the  court: 

The  defendants  in  error,  who  were  also  de- 
fendants in  the  court  of  common  pleas,  admit- 
ted in  their  answer  to  the  petition  of  the  plain- 
tiff that  they  were  the  owners  of  a  leasehold 
estate  in  the  premises  on  which  the  building 
was  being  constructed,  and  that  the  street  and 
sidewalks  upon  which  it  was  situated  consti- 
tuted a  thoroughfare  on  which  there  was  "a 
large  amount  of  travel;"  but  they  denied  every 
other  allegation  of  the  petition.  Notwith- 
standing this,  however,  there  is  no  real  contro- 
versy in  the  evidence  over  any  material  fact  in 
the  case,  except  as  to  the  kind  and  quality  of 
the  boards  that  were  laid  over  the  hole  into 
which  plaintiff  fell,  and  extent  of  the  injury 
he  sustained  thereby;  the  main  contention  of 
the  defendants  being  that  the  work  was  being 
done  by  an  independent  contractor,  and  that 
the  negligence,  if  there  was  any,  was  that  of 
the  servants  of  the  latter,  over  whom  defend- 
ants had  no  control,  and  for  whose  acts  they 
were  not  responsible.  Upon  this  theory  of  the 
case  the  defendants,  on  the  trial  in  the  court 
of  common  pleas,  requested  that  court  to  in- 


struct the  jury  as  follows:  "(3)  If  the  jury 
find  from  the  evidence  that  the  defendants^bad 
let  the  work  of  constructing  the  building  and 
area  in  question  to  contractors,  who  were  to  do 
all  the  work  and  furnish  all  the  materials  on 
their  own  credit,  with  their  own  means,  and 
that  the  defendants,  while  the  work  was  in 
progress,  had  no  possession  or  occupancy  of 
the  premises,  and  had  no  control  of  the  mode 
or  manner  in  which  said  contractors  should  do 
the  work,  other  than  to  accept  or  freject  the 
work  as  being  in  compliance  or  non-compli- 
aoce  with  the  contract,  then  the  defendants 
are  not  responsible  for  any  injury  resulting  to 
the  plaintiff  in  consequence  of  theXnegligence 
of  said  contractors  or  any  of  their  employes  in 
not  guarding  the  said  area  with  proper  protec- 
tions or  coverings."  This  instruction  the  court 
refused  to  give  to  the  jury,  and  the  defendants 
excepted.  The  doctrine  contained  in  the  in- 
struction thus  requested  and  refused  is  in  strict 
accord  with  the  holding  of  this  court  in  Clark 
V.  Fry,  8  Ohio  St.  858,  72  Am.  Dec.  590,  from 
which  we  are  not  inclined  to  recede,  where  the 
facts  make  it  applicable,  but  on  the«other  hand 
are  not  disposed  to  extend  it  to  other  states  of 
fact,  not  strictly  analogous  to  those  of  that 
case.  The  instruction  thus  asked  and  refused 
assumes  that  evidence  had  been  submitted  to 
the  jury  from  which  they  could  find  a  state  of 
facts  in  all  essential  respects  like  that  in  Clark 
V.  Fry,  mpra;  that  is,  that  the  defendants  had 
let  the  work  of  constructing  the  building  to  in- 
dependent contractors,  and  had  given  to  them 
the  entire  control  and  occupancy  of  the  prem- 
ises while  the  work  was  in  progress.    If  the 


And  tbat  a  city  is  ^not  liable  for  injuries  from 
blastinfir  done  by  a  oontractor  in  improvlnfir  a  street. 
Blumb  V.  Kansas  aty,  84  Mo.  112,  54  Am.  Rep.  87. 

Again,  the  owner  of  premises  is  not  liable  for  the 
negligence  of  a  contractor  in  blasting  thereon. 
Gourdier  v.  Cormaok,  2  E.  D.  Smith,  264. 

On  the  other  hand,  the  Supreme  Court  of  the 
United  States  decides  that  the  negligence  of  a  con- 
tractor in  blasting  in  a  street  to  make  trenches  for 
the  pipes  of  a  water  company  is  chargeable  to  the 
company.  Ware  v.  St.  Paul  Water  Co.  2  Abb.  XJ. 
S.  261,  affirmed  St.  Paul  Water  Co.  v.  Ware,  88  U.  S. 
16  Wall.  666, 21  L.  ed.  485. 

An  early  Ohio  case  decides  that  the  emplosonent 
by  a  railroad  company  of  a  contractor  to  remove 
rock,  where  blasting  is  contemplated,  renders  the 
company  liable  for  injuries  caused  by  the  blasting. 
Carman  v.  Steuben  vilie  &  I.  R.  Co.  4  Ohio  St.  899. 

And  an  early  New  Hampshire  case  also  decided 
that  the  acts  of  a  railroad  contractor  in  blasting, 
whereby  a  traveler  in  a  public  highway  was  in- 
jured, are  the  acts  of  the  company  employing  him. 
Stone  V.  Cheshire  R.  Corp.  19  N.  H.  427, 61  Am.  Dec. 
20a 

But  this  case  was  questioned  in  Wright  v.  Hol- 
brook,  62  N.  H.  120,  13  Am.  Rep.  12,  and  so  far  as  it 
supports  the  above  doctrine  was  overruled  in  Car- 
ter V.  Berlin  Mills,  68  N.  H.:62,  42  Am.  Rep.  672, 
which  sustains  the  case  only  on  the  erround  that 
there  was  no  mdependent  employment. 

A  recent  decision  of  the  New  York  Supreme 
Court,  General  Term,  decides  that  for  injuries  by 
blasting  done  by  a  contractor  employed  for  the 
particular  work  of  excavating  and  blasting  on 
premises  of  a  railroad  company  in  constructing 
the  road,  the  company  Is  liable.  Booth  v.  Rome, 
W.  &  O.  T.  R.  Co.  17  N.  Y.  Supp.  836. 

But  this  case  seems  difficult  to  distinguish  from 
a  prior  decision  of  the  court  of  appeals  of  that 
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State  to  the  efFect  that  for  negligence  in  blasting 
on  the  part  of  those  employed  in  constructing  a 
railroad  for  a  contractor  who  has  a  contract  for 
the  entire  work  of  construction,  and  has  agreed  to 
be  responsible  for  all  damages  done  by  blasting, 
the  railroad  company  is  not  liable.  McOaff erty  v. 
Spuyten  Duyvil  &  P.  M.  R.  Co.  61  N.  Y.  178, 19  Am. 
Elep.  267. 

So  in  Maine  the  carelessness  of  contractors  In 
blasting  for  a  railroad  bed  does  not  render  the 
company  liable  although  the  blasting  was  con- 
templated and  a  stipulation  made  that  any  dam- 
ages therefrom  should  be  paid  by  the  contractor. 
Tibbotts  V.  Knox  &  L.  R.  Co.  62  Me.  487. 

And  in  Pennsylvania  a  railroad  company  is  not 
liable  for  the  negligence  of  a  contractor  in  blasting 
rock  while  constructing  its  road.  Edmundson  v. 
Pittsburgh,  M.  &  Y.  EL  Co.  1  Cent.  Rep.  868,  111  Pa. 
816. 

The  balance  of  authorities  therefore  seems  to  be 
against  the  liability  of  a  railroad  company  for  neg- 
ligence of  an  independent  contractor  in  blasting, 
although  such  work  was  contemplated  by  the  con- 
tract. 

For  negligence  in  respect  to  nitro-glycerine 
clandestinely  stored  by  a  sub-contractor  engaged 
in  the  construction  of  a  railroad  In  a  magazine 
made  for  storing  the  oil  necessary  for  the  work  of 
blasting,  in  consequence  of  which  an  explosion  oc- 
curs while  an  employ^  Is  attempting  to  flU  an  order 
sent  by  the  owner  of  such  nitro-glycerine,  the 
railroad  company  is  not  liable.  Cuff  v.  Newark  & 
N.  Y.  R.  Co.  36  N.  J.  L.  17, 10  Am.  Rep.  205. 

In  utUav^fiU  work. 

One  who  employs  a  contractor  to  dig  up  a  street 
unlawfully  is  liable  for  injury  resulting  although 
it  was  caused  by  negligence  of  an  independent 
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evidence  did  Dot  tend  to  prove  sucb  a  state  of 
facts  as  the  instructioD  assumed,  the  proposi- 
tioD  of  law  which  it  embraced  was  aD  abstract 
one,  and  the  refusal  to  give  it  to  the  jury  was 
not  error.  It  becomes  necessary,  therefore,  to 
ascertain  whether  or  not  evidence  had  been  in- 
troduced tending  to  prove  the  state  of  facts 
thus  assumed.  It  is  true  that  the  circuit  court 
did  not  reverse  the  judgment  of  the  court  of 
common  pleas  because  of  the  refusal  to  give 
this  instruction,  but  did  so  on  the  ground  that 
certain  instructions  that  were  given  were  erro- 
neous. Nevertheless,  it  becomes  necessary  to 
determine  whether  the  rule  declared  by  this 
rejected  instruction  was  applicable  to  the  facts 
or  not;  for,  if  so  applicable,  its  rejection  was 
error  requiring  a  reversal  of  the  judgment,  and 
the  judgment  of  reversal  should  be  affirmed, 
although  placed  upon  some  other  ground, 
which,  in  the  opinion  of  this  court,  was  not 
sufficient  to  warrant  it.  In  such  case  the  judg- 
ment would  be  the  proper  one,  whatever  may 
have  been  the  reason  assigned  for  its  rendition. 
The  plaintiff  placed  his  right  of  action  upon 
this  state  of  facts:  That  the  defendants  were 
constructing  a  large  brick  building,  and  had 
left  a  numlSr  of  openings  for  areas  along  the 


front  end  of  it,  each  of  which  extended  alone 
the  end  about  12  feet  anc)  out  into  the  sidewalk 
8  or  4  feet,  over  which  it  was  their  intention  to 
place  iron  gratings,  and  that,  bv  reason  of  their 
neelecting  to  sufficiently  guard  these  holes,  he 
fell  into  one  of  them,  and  was  iniured.  This 
the  defendants  denied.  They  did  not.  how- 
ever, attempt  to  controvert  the  fact  that  the 
openings  had  been  left,  into  which  plaintiff 
had  fallen,  but,  without  pleading  that  the 
building  was  being  constructed  by  an  inde- 
pendent contractor,  sought  to  ground  their  de- 
fense upon  that  circumstance,  by  reqnestinn^ 
the  instruction  now  under  consideration.  The 
only  contract  respecting  the  building  or  its  con- 
struction disclosed  by  the  record  is  one  put  in 
evidence  by  the  plaintiff,  and  which  reads  as 
foUows:  "The  agreement  between  Wm. 
Whalen  &  Chas.  Stegkemper,  first  party,  and 
John  Ghiwne  &  Sons,  second  partv,  witness- 
eth:  That  the  specification  and  plans  signed 
by  parties,  and  every  clause  thereof,  is  made 
a  part  of  this  agreement,  and  said  second  party 
hereby  agrees  to  begin  as  soon  as  possible  after 
July  1,  1^,  and  to  do,  perform,  finish,  and 
complete,  in  the  manner  therein  stated,  all  the 
work  set  forth  and  referred  to  in  said  speciflca- 


contractor.    Ellis  v.  Sheffield  Oas  Ck)o.  Oo.  8  EL  & 
Bl.  707. 

One  who  employs  a  oontraotor  to  make  an  exca- 
vation in  a  public  street  without  any  right  to  do  so 
is  liable  for  injuries  resulting  to  a  person  who  falls 
into  it,  whether  the  workmen  are  guilty  of  negli- 
gence or  not.  Creed  v.  Hartmann,  28  N.  Y.  501,  86 
Am.  Deo.  841;  Congreve  v.  Smith,  18  N.  Y.  79,  TO 
Am.  Dec.  405. 

For  direct  remU  of  eotUraet-. 

Where  an  obstruction  or  defect  which  occasions 
an  injury  results  directly  from  acts  which  a  con- 
tractor agrees  and  is  authorized  to  do,  the  person 
who  employs  him  and  authorisses  him  to  do  those 
acts  is  equally  liable  to  the  injured  party.  Bobbins 
V.  Chicago,  71  U.  8.  4  Wall.  657, 18  L.  ed.  427. 

An  obstruction  to  a  street  by  a  contractor,  if 
purely  collateral,  will  not  render  the  employer 
liable:  but  it  is  otherwise  if  this  is  the  direct  result 
of  the  work  contracted  for.  Palmer  v.  Lincoln,  5 
Neb.  186,  25  Am.  Rep.  470. 

If  a  contract  with  a  boom  company  obliges  the 
contractor  to  so  run  and  manage  the  logs  and 
water  as  to  damage  riparian  owners,  sucb  damage 
is  legally  attrlbu  table  to  the  company.  McDonnell 
V.  Rifle  Boom  Co.  71  Mich.  61. 

But  the  um-easonable  use  of  a  stream  by  an  inde- 
pendent contractor  for  driving  logs  will  not  render 
the  employer  liable.  Carter  v.  Berlin  Mills,  68  N. 
H.  52,  42  Am.  Bep.  572. 

For  negligence  of  a  contractor  in  constructing  a 
drain  into  a  sewer  through  a  plank  barrier  which 
surrounds  the  block  of  buildings  underneath  the 
surface  of  the  street,  whereby  after  the  work  is 
finished  tide  water  flows  through  the  opening  made 
in  the  barrier  to  the  damage  of  an  adjoining  cellar, 
the  person  who  employed  the  contractor  is  liable. 
Sturges  V.  Cambridge  Soc.  for  P.  of  T.  K  180  Mass. 
414. 

A  city  is  liable  for  damages  to  a  house  from  the 
settling  of  the  earth  over  a  sewer  built  by  a  con- 
tractor where  this  was  the  result  of  withdrawing 
the  sheath  piling  from  the  sewer  as  provided  by 
contract.    Lockwood  v.  New  York,  2  Hilt.  66. 

The  fall  of  a  building  while  being  remodeled  by 
a  contractor,  which  is  due  to  a  defect  in  an  old 
wall  which  he  was  ordered  to  use,  renders  the 
owner  liable.    Horner  v.  Nicholson,  86  Mo.  220. 
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The  owner,  and  not  the  contractor,  is  liable  fOr 
the  falling  of  a  wall,  which  is  due  to  Improper 
plans  and  specifications.  Lancaster  v.  Oonnecticat 
Mut.  L.  Ins.  Oo.  10  West.  Bep.  400, 02  Mo.  400. 

Effect  of  duty  imponed  upon  principal  in  respect  to 

the  work. 

The  omission  to  perform  a  statutory  duty  ia  not 
ezcusad  by  contracting  with  another  to  do  it. 
Gray  v.  Pullen,  84  L.  J.  Q.  B.  266;  West  Biding  &  Q. 
B.  Co.  V.  Wakefield  Local  Bd.  83  L.  J.  M.  C.  174; 
Houston  A  Q.  T.  N.  O.  B.  Co.  v.  Meador,  SO  Tex.  77. 

This  applies  to  the  failure  of  a  oontraotor  prop- 
erly to  fill  up  a  drain  dug  by  him.  Gray  ▼.  Pullen, 
supra. 

The  ^'person  causing**  an  excavation  to  be  made 
near  a  wall  on  adjoining  land,  who  is  by  statute 
required  to  preserve  the  wall  from  injury,  cannot 
escape  liability  for  failure  to  do  so  by  employing 
an  independent  contractor.  Dorrity  v.  Bapp,  72 
N.  Y.  807. 

This  principle  also  applies  to  the  duty  of  a  rail- 
road company  as  to  fences  and  stock  guards. 
Houston  &  G.  T.  N.  O.  R.  Co.  v.  Meador,  SO  Tex.  77: 
Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Heflin,  05  HI.  860; 
Chicago,  St.  P.  &  F.  D.  L.  R.  Co.  v.  McCarthy,  20  HI. 
885;  Gardner  y.  Smith.  7  Mich.  410, 74  Aon.  Dec.  722. 

Also  to  the  failure  of  a  railroad  company  to  make 
good  the  damage  to  a  road  In  the  construction  of 
a  railway,  although  the  damage  was  done  by  a 
contractor.  West  Biding  &  G.  B.  Co.  v.  Wakefield 
Local  Bd.  88  L.  J.  M.  C.  174. 

For  negligence  in  respect  to  keeping  up  certain 
barriers  across  a  highway  for  the  protection  of 
travelers,  on  the  part  of  workmen  employed  by  a 
contractor  to  build  a  portion  of  a  railroad  under 
direction  of  the  corporation,  the  corporation  Is 
liable.  Lowell  v.  Boston  &  L.  B.  Corp.  28  Pick.  94, 
84  Am.  Deo.  88. 

The  lessee  of  a  side  track  is  responsible  to  the 
railroad  company  for  a  collision  of  a  train  with 
cars  on  the  side  track  which  Is  due  to  the  negli- 
gence of  a  third  person,  who  is  unloading  the  cars 
under  a  contract.  Montgomery  Gas  L.  Go.  v. 
Montgomery  &  B.  R.  Co.  86  Ala.  872. 

The  duty  of  a  landlord  to  protect  the  goods  of 
tenants  while  putting  a  new  roof  on  the  building 
is  not  avoided  by  employing  a  contractor  to  do  the 
work,  although  the  damage  results  from  the  neg- 
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tioD,  etc.,  in  ninety  days  from  commencement. 
Said  second  party  further  agrees  to  furnish  all 
the  material  necessary  to  the  completion  of  said 
work  as  set  forth  in  said  specification,  etc. 
Said  first  party  agrees  to  pay  said  second  party 
for  said  work  at  the  rate  of  seyenty-five  per 
cent,  as  the  work  progresses;  six  thousand 
seven  hundred  and  fifty  dollars  being  paid  by 
the  time  said  work  is  finished,  and  the  balance, 
two  thousand  two  hundred  and  fifty  dollars,  to 
be  paid  in  monthly  installments,  and  in  not 
more  than  ten  months  from  the  completion  of 
said  work.  If  any  alteration  of  or  addition  to 
said  building,  or  any  part  thereof,  should  be 
directed  by  said  first  party,  such  alteration  or 
addition  shaU  be  estimated  at  the  rate  of  ($10) 
ten  dollars  per  thousand  for  brick- work,  and 
<|8.25)  three  dollars  and  twenty-fiye  cents  per 
perch  for  stone- work,  both  laid  and  completed 
whereyer  used.  All  other  parts  at  the  same 
rate  as  this  contract  price,  $9,000,  is  Ijased  on. 
And  if  bjr  such  alteration  or  addition  any  work 
included  in  said  specification,  etc.,  is  not  done, 
the  value  of  such  work  shall  be  deducted  from 
the  price  agreed  to  be  paid  for  the  whole,  and 
estimated  in  like  manner  as  last  mentioned. 
Said  second  party  shall  dismiss  any  bands  em- 


ployed by  him  in  said  work  whenever  said  first 
party  shall  so  direct,  and  give  a  substantial 
reason  for.  In  witness  whereof  the  said  par- 
ties have  hereunto  set  their  hands  and  seals  this 
fifteenth  day  of  February.  A.  D.  1888.  (In- 
sertion made  before  signmg.)  William  Whal- 
en.  C.  Stegkemper.  John  Gawne  &  Sons." 
Under  the  specifications  referred  to  in  the 
contract,  it  was  the  duty  of  the  contractors  to 
furnish  materials  for  and  perform  only  that 
part  of  the  work  of  construction  that  is  usually 
done  by  masons  and  plasterers.  With  the  ex- 
cavation, the  wood-work,  painting,  plumbing, 
etc.,  they  had  nothing  to  do.  There  is  some 
evidence  tending  to  prove  that  the  wood-work 
was  also  under  contract,  but  to  whom,  and  upon 
what  terms,  the  record  is  silent.  Ajs  respects 
the  balance  of  the  work,  including  the  making 
of  the  excavations  for  cellars,  areas,  and  coal 
vaults,  there  is  no  evidence  tending  to  show 
that  it  was  performed  under  the  direction  or 
control  of  anyone  except  the  defendants  them- 
selves. It  is  true  that  the  contractors,  G^wne 
&  Sons,  took  a  portion  of  the  earth  from  the 
excavation  and  used  it  in  making  mortar  for 
their  work  on  the  building,  it  appearing  to 
contain  a  sufficient  proportion  of  sand  for  that 


liffeooe  of  the  latter.    Sulzbacher  v.  Dickie,  51  How. 
Pr.600. 

Application  of  this  principU  as  to  duty  to  mu- 

nwipalUies, 

A  municipal  corporation  is  not  relieved  from 
liability  for  failure  to  perform  a  duty  specifically 
enjoiaed  upon  it  l)ecau8e  the  work  is  neglected  by 
its  a^nts.    New  Tork  v.  Furze,  8  Hili,  612. 

The  duty  of  a  city  to  keep  streets  safe  for  travel- 
ers is  not  avoided  by  making  a  contract  for  im- 
provements. It  is  charged  with  the  negligence  of 
the  contractors  in  leaving  a  pile  of  sand  on  a  side- 
walk.   Nashville  v.  Brown,  9  Helak.  1. 

The  duty  of  a  municipal  corooration  to  keep  its 
streets  in  safe  condition  for  travel  by  proper  lights 
and  guards  at  night  around  an  excavation  cannot 
be  avoided  by  a  contract  tor  doing  the  work. 
Storrs  V.  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437;  Balti- 
more V.  O^Donneli,  58  Md.  110;  Dreasell  v.  Kingston, 
32  Hun,  588. 

This  is  the  doctrine  of  a  majority  of  the  decisions 
although  the  majority  is  not  large. 

In  several  cases  it  has  been  applied  to  excava- 
tions for  making  a  sewer.  Springfield  v.  Le 
Claire,  40  111.  476;  Savannah  v.  Waldner,  49  Ga.316; 
Wilson  V.  Wheeling,  19  W.  Va.  923,  42  Am.  Rep.  780. 

And  the  rame  is  true  although  the  city  was  re- 
quired to  let  the  contract  to  the  lowest  bidder  and 
the  contract  imposed  on  him  the  duty  to  keep  such 
excavation  guarded.  Detroit  v.  Corey,  9  Mich.  165, 
80  Am.  Dec.  78.  Contrci,  Erie  v.  Caulkins,  85  Pa. 
247, 27  Am.  Rep.  642. 

But  in  exact  conflict  with  the  above  decisions 
other  cases  hold  that  the  negligence  of  a  contractor 
In  leaving  a  sewer  excavation  In  a  street  without 
lights  or  guards^at  night  is  not  chargeable  to  the 
city.  O'Hale  v.  Sacramento,  48  Cal.  212;  Barry  v. 
St.  Louis,  17  Mo.  121;  Painter  v.  Pittsburgh,  46  Pa. 
218. 

The  opinion  in  the  last  case  does  not  touch  upon 
the  character  of  the  municipality  or  its  obligation 
to  keep  the  streets  in  safe  condition. 

Another  case  applies  the  same  doctrine  to  the 
neglect  of  a  contractor  or  his  servants,  while  grad- 
ing a  street,  in  omitting  to  place  a  light  or  a  rail- 
ing at  an  excavation,  and  holds  that  the  city  is  not 
liable.  James  v.  San  Francisco,  6  Cai.  528,  66  Am. 
Dec.  606. 


A  mere  contract  to  grade  a  street  does  not  of  it- 
self imply  an  agreement  by  the  contractor  to  con- 
struct barriers  around  excavations  so  as  to  relieve 
the  city  from  liability  to  keep  the  street  safe. 
Buffalo  V.  Halloway,  7  N.  Y.  493,  57  Am.  Dec.  560; 
St.  Paul  V.  Seitz,  8  Minn.  297, 74  Am.  Dec.  758.  These 
two  cases  seem  to  be  the  only  ones  on  the  point. 
Their  correctness  In  questioned  by  Dillon  in  bis 
work  on  Municipal  Corporations. 

A  city  is  liable  for  the  negligence  of  its  contract- 
or in  failing  to  guard  an  excavation  in  a  street 
made  for  a  cistern.  Circleville  v.  Neuding,  41  Ohio 
St.  465. 

The  act  of  one  who  has  taken  a  contract  from  a 
city  to  grade  a  street  in  throwing  dirt,  etc.,  on  an 
adjoining  lot  will  not  render  the  city  liable.  Reed 
V.  Allegheny,  79  Pa.  800. 

But  the  element  of  duty  to  the  public  is  not  here 
involved. 

An  arrangement  between  a  city  and  another 
party,  by  which  the  latter  is  bound  to  keep  a  street 
in  good  condition,  does  not  relieve  the  city  from 
liability.    Blake  v.  St  Louis,  40  Mo.  669. 

A  municipal  corporation  is  not  liable  for  the  neg- 
ligence of  tile  owner  of  premises  in  leaving  an  ex- 
cavation unguarded  while  constructing  a  sidewalk 
which  he  is  ordered  to  make,  as  the  duty  is  charged 
upon  him  by  law  and  he  is  not  an  agent  selected  by 
the  municipality.  Dooley  v.  Sullivan,  11  West.  Rep. 
816, 112  Ind.  451. 

So,  for  negligence  of  a  contractor  while  changing 
sidewalks  to  conform  to  an  established  grade,  in 
leaving  over  night  a  step  about  fifteen  inches  be- 
tween the  portion  changed  and  the  adjoining  walk, 
a  village  is  not  liable  where  he  was  engaged  by  the 
abutting  owner.  Sweet  v.  GloversvUle,  12  Hun, 
302, 

For  allowing  the  continuance  of  a  defective  con- 
dition of  a  street  left  unfinished  on  the  discharge  of 
a  contractor  a  city  is  liable.  Houston  v.  Isaacks,  68 
Tex.  116. 

For  excavations  made  by  a  contractor  in  grading 
streets,  and  which  are  left  for  a  series  of  years  after 
he  abandons  the  work  before  the  city  completes  it, 
the  city  is  liable.  Vogel  v.  New  York,  92  N.  Y.  10, 
44  Am.  Rep.  849. 


Work  conetituti/ng  a  nuisance. 
The  two  cases  last  cited  above  nmy  perhaps  b  e 
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purpose;  but  this  was  done  foT  tbeir  own  con- 
venience, by  consent  of  defendants,  and  with- 
out any  contractual  obligation  on  the  part  of 
Gawne  &  Sons  to  do  so.  Ai>  examination  of 
the  contract  between  Gawne  &  Sons  and  the 
defendants  will  disclose  that  it  contains  no 
stipulation  givinff  to  those  contractors  the  oc- 
cupancy, possession,  or  control  of  the  prem- 
ises; nor  does  the  record  disclose  any  other 
evidence  tending  to  show  they  had,  or  were 
entitled  to  have,  such  occupancy,  possession, 
and  control.  On  the  contrary,  the  undisputed 
testimony  on  both  sides  shows  that  in  fact 
they  did'  not  have  suclb  occupancy,  posses- 
sion, and  control;  for  the  work  of  making  the 
excavation,  as  well  as  the  carpenter's  work, 
was  in  progress  contemporaneously  with  that 
of  Gawne  &  Sons,  under  their  contract, — every 
part  of  the  work  of  construction  being  pressed 
forward  simultaneously,  or  as  nearly  so  as 
was  practicable.  There  was,  therefore,  no  ev- 
idence tending  to  prove  the  state  of  facts  as- 
sumed in  the  rejected  instruction,  and  it  was 


properly  rejected.  It  was  an  abstract  propo- 
sition of  law,  and,  however  sound,  should  not 
have  been  given  to  the  jury.  Lewu  v.  Si^te, 
4  Ohio,  889;  Lexington  R  L,  db  M,  1m.  Co.  v. 
Bnxfr,  16  Ohio,  824;  SUvoard  v.  Southard.  17 
Ohio,  406;  Tracy  v.  Card,  2  Ohio  St  481; 
Cleveland,  C.  dt  C.  R.  Co.  v.  Crawford,  24  Ohio 
St.  631;  Carlude  v.  Foster,  10  Ohio  St  198; 
Callahan  v.  State,  21  Ohio  St.  806. 

2.  The  defendants  in  the  court  of  common 
pleas  excepted  to  the  following  portion  of  the 
charge  of  that  court:  "I  mean  to  be  under- 
stooa  by  the  jury  to  say  that  if  these  defend- 
ants, for  the  purpose  of  constructing  this  block 
of  buildings,  removed,  either  by  themselves  or 
by  anybody  else, — if  they  caused  to  be  removed 
— this  sidewalk,  and  made  this  excavation 
and  opened  this  hole  into  which  the  plaintiff 
fell,  it  is  the  duty  of  the  defendants,  doinj^ 
that  by  themselves  or  by  their  agents,  by  their 
independent  contractors,  or  in  any  other  way, 
— it  is  their  enterprise;  they  are  doing  it  for 
their  benefit, — ^it  is  their  duty  to  use  ordinary 


sustained  equally  well  under  the  doctrine  of  mu- 
nicipal duty  as  to  streets  or  that  as  to  nuisance. 

One  who  accepts  work  which,  althouflrh  not  in  its 
nature  a  nuisance,  has  become  so  by  reason  of  the 
manner  in  which  it  is  done,  becomes  at  once  re- 
sponsible for  It  althoufirh  it  was  done  by  a  contracts 
or.  Voffel  V.  New  York,  92  N.  Y.  10,  14  Am.  Rep. 
848. 

Whoever  directs  the  doin^  of  an  act  which  when 
done  will  be  the  creation  of  a  nuisance  will  be  per- 
sonally responsible  for  a  special  Injury  resulting 
therefrom  to  a  third  person,  even  if  the  act  is  per- 
formed by  an  Independent  contractor.  King  v. 
New  York  Cent  &  H.  R.  R.  Co.  66  N.  Y.  186, 28  Am. 
Rep.  37;  Bensen  v.  Suarez,  28  How.  Pr.  511. 

A  city  being  liable  for  nuisances  and  obstructions 
In  streets  Is  liable  for  damages  to  a  person  from 
water  which  In  time  of  ram  flows  back  into  his 
building  on  account  of  a  pile  of  stones  and  mate- 
rials negligently  left  by  a  contractor  In  a  street 
gutter  while  engaged  in  paving  the  street.  Cincin- 
nati V.  Stone,  6  Ohio  St.  88. 

The  owner  of  a  dangerous  building  cannot  escape 
liability  for  injuries  caused  by  its  fall  by  contract- 
ing with  another  person  to  remove  it  where  It  falls 
while  the  latter  is  attempting  by  ordinary  and 
careful  methods  to  perform  the  work.  Bngel  v. 
Eureka  Club,  60  Hun,  608. 

Liability  of  the  owner  for  injury  done  by  the 
falling  of  a  roof  from  a  building  adjoining  a  high- 
way because  it  was  not  well  built  cannot  he  avoided 
on  the  ground  that  he  employed  an  independent 
contractor  to  furnish  the  material  and  perform  the 
work.  Wilkinson  v.  Detroit  Steel  8c  Spring  Works, 
78  Mich.  406. 

Although  the  owner  of  a  building  is  not  liable  for 
the  negligence  of  a  contractor  in  erecting  it,  yet  if 
a  wall  in  the  course  of  erection  is  so  dangerous  as 
to  constitute  a  nuisance  he  is  liable  for  the  conse- 
quences.   DeFord  v.  State,  30  Md.  170. 

For  injury  caused  by  the  fall  of  a  defective  and 
unsafe  wall  after  it  has  been  completed  and  ac- 
cepted, the  owner  is  liable  even  if  it  was  caused  by 
the  negligence  of  an  independent  contractor  who 
built  the  wall.  Gorham  v.  Gross,  126  Mass.  232, 28 
Am.  Rep.  284. 

For  a  nuisance  created  by  railroad  contractors  by 
permitting  filth  from  a  camp  of  convicts  employed 
as  laborers  to  accumulate  near  a  dwelling  and  the 
formation  of  a  pond  near  by  by  damming  up  a 
stream  without  a  sufBdent  outlet,  the  railroad 
company  is  not  liable.  Atlanta  &  F.  R.  Co.  v.  Kim- 
berly  (Ga.)  April  24, 1801. 
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For  damages  to  a  third  person  from  fire  caused  by 
a  defect  in  a  mill  used  by  a  contractor  in  doing 
work  for  the  owner,  which  defect  existed  when  the 
contractor  took  possession,  the  owner  is  liable^ 
Whitney  v.  Clifford,  46  Wis.  138,  82  Am.  Rep.  703. 
See  also,  as  to  nuisance,  Moline  v.  McKinnie,  and 
Matheny  v.  Wolffs,  supra. 

Work  done  under  franehiat^  permit  or  Heense, 

A  mill  company  which  under  a  Uoense  from  a  city 
has  built  a  railroad  track  for  the  sole  purpose  of 
removing  its  own  freight  is  liable  for  the  negU* 
gence  of  a  railroad  company's  servants  while  mov- 
ing cars  on  such  track.  McWilliams  v.  Detroit 
Cent.  Mills  Co.  31  Mich.  276. 

A  street  railway  company,  for  which  an  excava- 
tion Is  made  in  a  street  in  constructing  the  road 
under  a  permit  to  the  company,  is  liable  for  dam- 
ages to  a  person  falling  into  the  excavation  because 
of  the  contractor's  negligence  In  falUng  properiy 
to  guard  it.  Woodman  v.  Metropolitan  R.  Co.  4  L. 
R.  A.  218, 140  Mass.  886. 

One  having  a  license  to  incumber  a  street  for  the 
purpose  of  filling  an  ice-house  cannot  escape  liabil- 
ity for  unlawfully  obetruotlng  the  street  by  leaving 
a  pile  of  ice  covered  with  snow  In  the  street  without 
lights  or  signals,  whereby  a  traveler  is  injured  in 
the  evening,  on  the  ground  that  it  was  so  left  by  an 
mdependent  contractor.  Darmstaetter  v.  Moyn»- 
han,  27  Mich.  188. 

But  persons  having  a  right  to  excavate  a  street 
for  a  sewer  are  not  liable  for  the  negligence  of 
contractors  employed  to  do  the  work  in  failing  to 
guard  the  excavation  properly  at  night.  Blake  v. 
Ferris,  6  N.  Y.  48, 66  Am.  Pec.  304. 

A  water-works  company  is  liable  for  the  ne^- 
gence  of  workmen  employed  by  contractors  in  lay- 
ing pipes  through  the  streets  of  a  city.  Matthews 
V.  West  London  Water  Works  Co.  8  Oampb.  40a. 

The  report  of  this  case  Is  said,  in  Overton  v. 
Freeman,  U  C.  B.  872,  to  be  unsatisflactory.  The 
decision  may  perhaps  rest  on  the  special  privilege 
of  the  water- works  company,  but  it  can  hardly  be 
reconciled  with  Blake  v.  Ferris,  supra. 

A  corporation  authorized  to  bridge  a  river  is  lia- 
ble for  the  act  of  a  contractor  In  detaining  a  vessel 
longer  than  the  law  allows.  Hole  v.  Sittingboume 
A;  S.  R.  Co.  6  Hurlst.  &  N.  48. 

This  case,  like  a  great  many  later  ones,  distin- 
gulsbes  between  mischief  collateral  to  and  that 
which  results  directly  from  the  act  which  a  con- 
tractor is  employed  to  do,  and  so  perhaps  in  prin- 
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care  to  see  that  it  is  guarded  and  protected  by 
ihe  use  of  such  ordinary  care  as  men  of  ordi- 
nary prudence  are  accustomed  to  employ  in 
that  kind  of  enterprise.  It  is  no  defense  for 
them  to  say  that  the  work  was  being  done  by 
an  independent  contractor."  This  instruction 
lays  down  the  rule,  that  if  the  defendants,  "by 
their  independent  contractors,"  removed  the 
sidewalk,  and  made  the  excavation  into  which 
the  plaintiff  fell,  it  was  their  duty  to  use  or- 
dinary care  to  see  that  it  was  guarded  and 
protected.  If  a  construction  as  broad  as  the 
language  used  will  warrant  should  be  given 
to  this  instruction,  it  must  be  held  to  lay  down 
the  rule  that  if  the  plan  of  the  building  made 
necessary  an  excavation  in  the  adjoining  side- 
walk the  defendants  could  not  have  exonerat- 
ed themselves  from  the  duty  of  exercising 
ordinary  care  in  guarding  the  excavation  after 
it  was  made,  even  by  an  agreement  with  an 
independent  contractor,  providing  that  the 
latter  should  furnish  all  of  the  material  and 
perform  all  the  work,  including  the  excavation, 
necessary  to  its  construction,  and  have  the  sole 
occupancy  and  control  of  the  premises  while  ' 


performing  the  contract.  The  rule  thus  broad- 
ly stated  directly  contravenes  the  doctrine  of 
Clark  V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590, 
and  cannot  be  maintained  without  overruling 
that  case.  If,  however,  this  language  of  the 
learned  judge  should  be  taken  in  a  more  restrict- 
ed sense,  and  as  designed  to  declare  that  one  in- 
tending to  construct  a  building  on  a  plan  that 
requires  an  excavation  to  be  made  in  the  ad- 
jacent public  sidewalk  cannot  dfvide  the  work 
of  construction,  and  let  to  an  independent  con- 
tractor the  work  of  excavating  only,  and  there- 
by shift  from  himself  to  such  contractor  the 
duty  of  guarding  the  excavation  while  it  was 
being  made,  or  afterwards,  then  the  principle 
underlying  the  instruction  does  not  necessarily 
conflict  with  the  doctrine  of  Clark  y.  Fry, 
supra,  provided  the  doctrine  of  that  case  is  to 
be  strictly  limited  to  the  facts  upon  which  it 
was  announced;  and  tlie  tendency  of  this  court 
in  that  direction  is  perhaps  to  be  fairlv  indi- 
cated from  the  decision  in  the  case  of  Ohio  8. 
R,  Co.  V.  Morey,  47  Ohio  St.  207,  7  L.  R.  A.  710. 
There  is  much  innate  justice  in  a  rule  of  law 
that  declines  to  permit  one  who  causes  work 


cipie  it  belongs  with  the  cases  supra  as  to  direct  re- 
sult of  contract. 

The  contractor  of  a  railroad  company  is  regarded 
as  its  servant  so  far  as  he  exercises  a  chartered 
privilege  or  power  of  the  company.  West  v.  St. 
St.  Louis,  V.  &  T.  H.  R.  Ck).  68  IJl.  546. 

For  trespasses  by  railroad  contractors  on  land 
which  they  enter  for  the  purpose  of  building  the 
road  thereon  the  railroad  company  is  liable. 
Hoclcf  ord,  R.  I.  &  St.  L.  R.  Co.  v.  Wells,  66  lU.  321. 

Thus  for  trespasses  in  entering  upon  land  and 
cutting  ditches  and  throwing  up  embankments 
thereon  in  the  construction  of  a  railroad  under  the 
franchise  of  a  railroad  company,  the  company  is  li- 
able although  the  work  is  done  by  contractors.  St. 
Louis  &  C.  R.  Co.  V.  Drennan,  36  111.  App.  283. 

And  a  railroad  company  is  liable  for  the  acts  of 
a  contractor  in  taking  stone  and  drawing  them 
across  a  person^s  premises  in  the  exercise  of  the 
right  of  eminent  domain  on  the  ground  that  such 
acts  are  those  of  an  agent.  Vermont  Cent.  R.  Co. 
V.Baxter,  22  Vt.  365. 

But  for  trespasses  by  sub-contractors  in  con- 
structing a  railroad,  which  were  not  the  natural 
result  of  the  work  contracted  to  be  done,  a  railroad 
company  is  not  liable.  Eaton  v.  European  &  N.  R. 
Co.  60  Me.  680.  8  Am.  Rep.  480. 

Thus  for  acts  of  sub- contractors  in  throwing 
down  fences  on  and  off  the  right  of  way  white  en- 
gaged in  constructing  a  railroad,  the  railroad  com- 
pany is  not  liable,  unless  the  acts  were  done  by  its 
direction.  St.  Louis,  A.  Sc  T.  R.  CO.  v.  Knott,  54 
Ark.  424. 

A  railroad  company  is  not  liable  for  the  acts  of  a 
contractor  In  piling  waste  dirt  upon  arable  lands 
which  the  roaJ  has  built.  Hughes  v.  Cincinnati  & 
S.  R.  Co.  80  Ohio  St.  461. 

Injury  to  the  employ^  of  a  contractor  while 
working  on  a  railroad  freight-house,  caused  by  the 
use  of  a  poisonous  mixture  on  the  timbers  to  pre- 
serve them,  does  not  render  the  railroad  company 
liable.  West  v.  St.  Louis,  V.  Sc  T.  H.  R.  Co.  68  III. 
546. 

For  damages  to  adjoining  land,  caused  by  cutting 
down  a  street  in  grading  a  railroad  therein,  the 
company  cannot  escape  liability  on  the  ground 
that  the  work  was  done  by  a  sub-contractor.  Ala- 
bama M.  R.  Co.  V.  Williams  (Ala.)  April  15, 1891. 

A  railroad  company  permitted  to  interfere  with 
a  highway  in  building  its  road  cannot  avoid  liabili- 
ty to  protect  travelers  thereon  by  placing  proper 
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barriers  at  an  excavation  by  employing  a  contract- 
or to  do  the  work.  Yeazie  v.  Penobscot  R.  Co.  40 
Mo.  119. 

A  railroad  company  is  not  liable  for  the  negli- 
gence of  a  contractor  in  operating  a  portable 
steam  engine  near  a  highway  to  pump  water  out 
of  the  way  of  an  excavation.  Wabash,  St  L.  &  P. 
R.  Co.  V.  Farver,  9  West.  Rep.  621,  111  Ind.  195,  60 
Am.  Rep.  606. 

A  wrongful  appropriation  of  land  by  an  inde- 
pendent contractor  will  render  a  railroad  company 
liable  if  it  has  adopted  his  acts.  Bloomfleld  R.  Co. 
V.  Grace.  11  West.  Rep.  868,  112  Ind.  128.  This  Is 
clearly  an  act  done  in  exercise  of  the  special  power 
or  franchise  of  the  company. 

For  the  same  reason  an  appropriation  by  railroad 
contractors  of  timber  from  an  adjoining  land  to 
build  a  railroad  renders  tiie  company  liable.  Hinde 
V.  Wabash  Nav.  Co.  15  lU.  72;  Lesher  v.  Wabash 
Nav.  Co.  14  111.  85.  56  Am.  Dec.  494. 

For  negligence  In  the  running  of  a  construction 
train  by  a  contractor  building  a  railroad,  whereby 
one  of  his  employ^  is  killed  or  injured,  the  rail- 
road company  is  not  liable.  Miller  v.  Minnesota  & 
N.  W.  R.  Co.  76  Iowa,  655;  Rome  &  D.  R.  Co.  v.  Chas- 
teen,  88  Ala.  501;  Powell  v.  Construction  Co.  88  Tenn. 
602. 

But  it  would  be  otherwise  in  respect  to  third  per- 
sons injured  by  negligence  of  the  contractor  if  he 
was  carrying  freight  or  passengers  even  without 
the  consent  of  the  oomi>any.  Rome  &  D.  R.  Co.  v. 
Chasteen,  88  Ala.  601. 

A  railroad  company  is  liable  for  the  negligence 
of  parties  operating  a  train  on  its  road  for  their 
own  benefit.  lUinois  Cent.  R.  Co.  v.  Finnigan,  21 
111.646. 

For  dama^res  by  contractors  building  a  railroad 
in  negligently  running  a  train  over  cattle,  the  com- 
pany from  which  the  right  to  run  the  train  was 
derived  is  liable.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Whipple,  22  HI.  106. 

So  under  a  statute  which  makes  it  liable  for  trains 
run  by  "other  persons.'*  Huey  v.  Indianapolis  & 
V.  R.Co.45  Ind.  820. 

In  apparent  conflict  with  these  cases  is  a  Nebras- 
ka decision  that  a  railroad  company  is  not  liable 
for  injury  to  a  child  on  the  track  caused  by  a  train 
owned  and  operated  by  a  contractor  in  building 
the  road.    Meyer  v.  Midland  Pac.  R.  Co.  2  Xeb.  819. 
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to  be  done,  the  performance  of  which  though 
not  necessarily  injurious  to  the  persons  or 
property  of  others,  yet  necessarily  creates  con- 
ditions inimical  to  their  safely,  to  exonerate 
himself  from  all  duty  towards  those  whom  he 
has  thus  exposed  to  danger.  As  already  shown 
in  this  opinion,  however,  there  is  no  evidence 
in  the  record  tending  to  prove  that  a  contract 
was  made,  lettini^  to  an  independent  contract- 
or either  the  entire  work  of  constructing  the 
building,  or  that  of  making  the  excavation 
only.  So  the  propositions  of  the  charge,  if 
they  are  fairly  inferable  from  the  language 
used,  denying  the  sulUciency  of  such  contracts 
to  exonerate  the  defendants  from  liability,  are 
abstract,  and,  if  erroneous,  would  not  warrant 
a  reversal  of  the  judgment  of  the  court  of 
common  pleas,  unless  clearly  misleading  in 
their  character.  Fienehy.  Milla/rd^  2  Ohio  St. 
44:  Schneider  v.  Haner,  21  Ohio  St.  98.  It  is 
not  easy  to  perceive  how  the  jury  in  this  case 
could  have  been  misled  by  a  statement  to  them 
that  the  defendant  could  not  exonerate  himself 
from  liability  to  the  plaintiff  by  letting  the  ex- 
cavation alone,  or  the  entire  work,  to  an  inde- 
pendent contractor,  when  no  such  contract  had 
been  either  pleaded  or  proved.  If  this  charge 
is  to  be  construed  as  laying  down  the  rule 
that  if  the  defendants  themselves  had  made 
the  excavation,  and  thus  made  a  hole  in  the 
public  street  into  which  travelers  in  passing 
would  probally  fall  if  it  was  not  properly 
guarded,  they  could  not  turn  it  over  to  a  con- 
tractor to  build  the  vaults  and  walls  which 
the  excavation  was  made  to  accommodate  by 
a  contract  giving  a  temporary  occupancy 
and  control  of  the  excavation  to  the  contractor, 
and  thus  relieve  themselves  of  further  care  in 
guarding  the  hole,  then  we  hold  the  proposi- 
tion to  he  sound,  as  well  as  fairly  applicable  to 
the  facts  of  the  case. 


As  already  mentioned,  the  undisputed  facts 
are  that  the  excavation  was  made  W  the  de 
fendants,  and  was  in  the  sidewalk  of  a  public 
street.  It  was  dangerous,  unless  carefully 
guarded.  Thedefendants,  having  created  the 
danger,  were  bound  to  exercise  reasonable  care 
U>  protect  the  public  against  injury  on  account 
of  It,  unless  they  could  shift  that  duty  from 
themselves  to  others.  If  the  plaintiff  fell  into 
the  hole  and  was  injured  by  reason  of  the 
omission  of  such  care,  the  defendants  were 
liable,  unless  they  had  in  fact  escaped  that 
duty.  The  only  evidence  from  which  it  could 
be  claimed  they  had  accomplished  this  resatt 
was  the  fact  that  the  constniction  of  the  coal 
vaults  and  area  walls  in  the  excavation  was  let 
to  independent  contractors,  who  had  a  riicht 
to  occupy  the  excavation  for  that  purpose  only, 
and  that  the  contractors  were  using  the  holes 
into  one  of  which  the  plaintiff  fell,  for  the 
purpose  of  mixing  and  handling  mortar  for 
their  own  convenience,  to  be  iSed  on  other 
parts  of  the  building.  We  do  not  think  this 
was  sufficient  to  shift  from  the  defendants  the 
duty  to  guard  an  excavation  made  by  them- 
selves. The  danger  was  of  tlieir  own  creation, 
and  they  should  be  held  bound  to  provide 
against  it,  and  not  allowed  to  abandon  this 
duty  to  the  contractor  or  his  servants;  or,  if 
thejT  did  so,  it  was  at  their  peril,  and  therefore 
the  instruction  of  the  court,  now  under  con- 
sideration, which  under  such  circumstances 
impeded  upon  the  defendants  the  obligation  of 
using  ordinary  care  in  guarding  the  excava- 
tion, was  a  correct  exposition  of  the  law  upon 
the  subject. 

Judgment  of  the  Circuit  Court  retersed.  and 
that  oif  the  common  pleas  affirmed. 
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Be  ESTATE  OP  Cornelia  M.  STEWART, 

Deceased. 


( N.Y.. 
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1.  Money  received  under  a  power  of 
appointment  created  by  will  passes 
'*by  will**  within  the  meaning  of  a  statute 
taxinff  oollateral  inheritances. 

S.  Contingent  interests  under  a  power 
of  appointment  created  by  will,  al- 
though not  capable  of  valuation  at 
testator's  death*  may  after  they  have 
become  vested  by  the  appoiotmeot  be  ap- 
praised under  the  Collateral  Inheritance  Act  of 
1886,  fi  18,  which  authorizes  the  appointment  of 
an  appraiser  ^^as  often  and  whenever  occasion 
requires." 

8.  Interest  at  6  per  cent,  instead  of  at 
10  per  cent,  is  properly  decreed  fi?om 
the  death  of  the  testatrix  to  the  close  of 
the  litigation,  on  a  collateral  inheritance  tax 
under  the  Act  of  1885,  6  5,  where  before  the  ex- 

NOTB.— For  notee  as  to  r.he  validity  and  scope  of 
statutes  impoeinsr  a  collateral  inheritance  tax,  see 
Re  Howe  (N.  Y.)  8  L.  R.  A.  825;  Re  Bomaine  (N.  Y.) 

13  L.  K.  A.  401. 
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piration  of  eigrhteen  months  after  the  death  of 
the  testatrix  proceedings  to  revoke  the  probate 
of  the  will  were  begun. 

(March  1,  180».) 

CROSS-APPEALS  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  in  part  and  affirming  in 
part  an  order  of  the  surrogate  of  the  County 
of  New  York  fixing  the  amount  of  collateral 
inheritance  tax  to  be  paid  by  Charles  J.  Clinch 
upon  property  received  under  the  will  of  Cor- 
nelia M.  Stewart;  the  executors  of  the  Stewart 
will  and  Charles  J.  Clinch  appealing  from  so 
much  of  the  order  of  the  General  Term  as  ad- 
judged that  the  tax  on  the  share  coming  to 
said  Clinch  directly  under  the  will  should  bear 
interest  after  the  expiration  of  eighteen  months 
from  the  death  of  the  testatrix  and  the  People 
appealing  from  so  much  of  the  order  as  ad- 
judged that  the  interest  which  Clinch  acquired 
by  the  transfer  from  the  trustee  was  not  liable 
to.  the  tax.  Ajfirmed  on  the  exeeubur'M  appeal. 
Ref)er9ed  on  the  People*»  appeal. 

The  facts  are  stated  in  the  opinion. 

Mewre.  Horace   Russell  and  Jabish 


1892. 
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Holmes*  Jr.,  for  Charles  J.  Clinch  and  the 
Stewart  executors: 

Unless  there  is  ''  clear  warrant  of  the  law  " 
for  imposing  the  tax  on  Clinch's  possibility, 
and  a  clear  method  provided  by  the  Act  for 
ascertaining  its  value  at  decedent's  death,  the 
tax  cannot  be  imposed.  Clinch  is  entitled  to 
the  benefit  of  every  doubt,  because  the  tax  is  a 
special  and  not  a  general  one. 

Re  EMion,  in  N.Y.  174. 

Under  the  provisions  of  the  law  it  is 
clear: 

(1)  That  the  tax  is  aot  imposed  upon  the  es- 
tate of  Mrs.  Stewart,  but  only  on  the  "estate" 
received  under  the  will  by  the  beneficiary 
Clinch. 

lie  Howe,  2  L.  R.  A.  825, 112  N.  Y.  108:  He 
Cager,  111  N.  Y.  843;  Be  Vassar,  127  N.  Y.  1. 

(2)  That  the  tax  is  imposed  only  on  a  bene- 
ficiarv  who  receives  an  estate  in  possession, 
which  can  be  appraised  immediately  upon  the 
death  of  the  decedent,  and  which  has  a  clear 
market  value  at  that  time  of  at  least  $500. 

(8)  That  the  tax  is  imposed  only  on  a  bene- 
ficiary who  receives  an  expectant  or  contingent 
estate  which  has  a  value  at  decedent's  death, 
such  value  being  ascertainable  at  that  time  by 
the  superintendent  of  insurance  by  the  use  of 
the  insurance  tables. 

(4)  That  the  tax  thus  imposed  is  due  and 
payable  at  decedent's  death,  and  is  imposed 
upon  the  value  at  that  time  of  the  particular 
estate  received  by  each  beneficiary. 

The  surrogate  had  no  power  to  postpone  the 
valuation  of  Clinch's  interest  till  the  power 
was  exercised,  January  16, 1890,  and  to  then 
impose  a  tax  payable  on  that  day,  upon  the 
value  on  that  day  of  the  property  received  by 
him,  when  the  Act  only  imposes  the  tax  on 
the  valuation  of  the  interest  at  decedent's 
death,  at  which  time  Clinch's  interest  had  no 
value. 

Be  Vassar,  »upra. 

Clinch's  interest  had  no  market  value  at 
Mrs.  Stewart's  death,  and  could  not  be  valued 
in  the  method  pointed  out  by  the  Act. 

Be  Cager,  111  N.  Y.  849. 

The  tax  is  payable  on  the  value  of  the  inter- 
est received  at  the  time  of  the  death  of  the 
decedent,  and  not  on  its  value  at  the  time  the 
appraisement  is  finally  made. 

Laws  1887,  chap.  718,  g§  1,  2, 18;  Be  Leav- 
itVs  Estate,  22  N.  Y.  S.  R.  81;  Dos  Passos, 
Collateral  Inheritance,  p.  119;  Atty-Qen.  v. 
Earl  ofSeftaii,  11  H.  L.  Cas.  257. 

Clinch *s  power  to  take  may  have  come  from 
the  will,  but  his  estate,  right,  or  interest  did 
not  accrue  or  become  of  any  value  until  the 
exercise  of  the  power  on  January  16,  1890. 

Sugden,  Powers,  8th  ed.  chap.  9,  g  8,  subd. 
8:  Marlborough  v.  Oodolphin,  2  Ves.  Sr.  61; 
SoutJiby  V.  Stonehouse,  Id.  612;  Jackson  v.  Da- 
venport,  20  Johns.  537. 

The  Acts  onljT  apply  so  as  to  tax  such  per- 
sons as  receive  either  (1)  an  estate  in  possession, 
which  has  a  clear  market  value  at  decedent's 
death,  or  (2)  a  vested  expectant  estate  the  clear 
market  value  of  which  at  decedent's  death  can 
be  ascertained  at  that  time  by  the  methods 
pointed  out  by  g§  2  and  18;  and  they  have  no  ap- 
plication in  cases  of  other  expectant  and  con- 
tingent estates,  such  as  that  received  by  Clinch, 
because  the  Legislature  has  failed  to  provide 
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any  method  for  valuing  the  estates  and  fixing 
the  tax. 

Be  Cager,  111  N.  Y.  848;  Be  McPhereon,  6 
Cent.  Rep.  781,  104  N.  Y.  806;  Be  Hopkins,  6 
Dem.  1;  Redfield,  Surrogate's  Practice,  4th  ed. 
pp.  662,  568;  Be  Lefever,  5  Dem.  184. 

Interest  should  be  charged  only  from  June 
29,  1890. 

Be  Hugheif  Estate,  N.  Y.  Law  Jour.  July 
27,  1889. 

The  effect  of  the  service  of  this  citation,  un- 
der the  provisions  of  §  2650  of  the  Code,  was 
to  absolutely  stay  the  executors  from  continu- 
ing the  proceedings  for  the  payment  of  the  tax. 

interest  on  taxes  is  allowed  only  as  a  penalty 
for  nonpayment  when  due  (People  v.  Prout, 
53  Hun,  541,  affirmed,  117  K.  Y.  650),  and 
surely  a  penalty  should  not  be  imposed  upon  a 
person  for  the  nonpayment  of  a  tax  which 
another  provision  of  law,  equally  binding  upon 
him,  makes  it  impossible  for  him  to  pay  with- 
out defying  the  law. 

When  the  law  imposes  an  obligation  to  do  an 
act  within  a  certain  time,  and  another  provision 
of  law  prevents  the  person  from  doing  that  act 
during  a  portion  of  the  time,  the  period  during 
whic^  the  performance  of  the  act  is  thus  pre- 
vented is  not  counted  as  part  of  the  time  lim- 
ited. 

Ansonia  Brass  d  C.  Co,  v.  Conner,  6  Cent, 
Rep.  408,  108  N.  Y.  502;  77te  Protector,  76  U. 
S.  9  Wall.  687,  19  L,  ed.  812;  Brown  v.  Hiatt, 
82  U.  S.  15  Wall.  177,  21  L.  ed.  128;  13  Am. 
d;£ng.  Encyclop.  Law,  p.  788,  and  cases  cited, 
note  1;  8  Bacon,  Abr.  Erecutions. 

Where  a  person  is  prevented  from  paying 
the  principal  by  any  provision  of  law,  interest 
should  not  be  allowed  during  the  period  that 
the  payment  of  the  principal  sum  is  prohibited. 

Brown  v.  Hiatt,  82  U.  S.  15  Wail.  177,  21 
L.  ed.  128;  Hoare  v.  Allen,  2  U.  S.  2  Dall.  102, 
1  L.  ed.  807;  Fojreraft  v.  J^agle,  2  U.  8.  2  Dall. 
182,  1  L.  ed.  819;  1  Sedgw.  Damages,  p.  491, 
§840;  Stevens  v.  Barringer,  18  Wend.  689. 

Mr.  Simon  W.  RoaendaJe,  Atty-Oen.,iox 
the  People: 

The  property  passing  to  the  trustee,  and 
through  him  to  Charles  J.  Clinch,  is  liable  to 
taxation  under  chapter  488  of  the  Laws  of  1885, 
for  the  reason  that  it  was  property  which  passed 
bv  the  will  of  the  testatnx,  who  was  a  resident 
of  the  State,  to  the  person  named,  who  did  not 
occupy  such  relationship  to  the  testatrix  as  to 
exempt  the  transfer  from  the  payment  of  the 
tax. 

Whatever  title  appellant  acquired  by  virtue 
of  the  distribution  made  by  the  trustee,  under 
the  power  of  appointment  vested  in  him  by  the 
wUl,  he  took  under  and  by  virtue  of  the  will 
itself. 

2  Sugd.  Powers,  7th  ed.  pp.  19,  22;  Middle- 
tony,  Crofts,  2  Atk.  661;  Lady  Qresham's  Case, 
F.  Moore,  261,  9  Co.  106  h.;  Smith  v.  Carey,  22 
N.  C.  42. 

This  collateral  inheritance  tax  is  not  a  tax 
upon  either  persons  or  property;  but  is  a  tax 
upon  the  privilege  of  acquiring  property  by 
will  or  by  inheritance,  or  by  gift  causa  mortis. 

Wallace  v.  Myers,  88  Fed.  Rep.  184;  Mager  v. 
OHma,  49  U.  8.  8  How.  490.  12  L.  ed.  1168; 
Scholey  v.  Bew,  90  U.  S.  28  Wall.  881,  28  L.  ed. 
99;  Eyre  v.  Jacob,  14  Gratt.  422,  78  Am.  Dec. 
867;  Miller  v.  Com,  27  Gratt.  110;  Strode  v. 
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Com.  52  Pa.  181;  Re  Eowe,  2  L.  R.  A.  825,  112 
N.  Y.  108. 

The  action  of2|the  surrogate  in  this  case  was 
in  conformity  to  the  decisions  of  the  Pennsyl- 
vania courts  under  the  inheritance  tax  laws  of 
that  State  first  enacted  in  1826,  and  after  which 
the  New  York  statute  was  modeled. 

Com.  Y.  Williams,  18  Pa.  29;  Com.  v.  Sharp- 
less,  2  Chest.  (Pa.)  216;  Com.  v.  Schumacher,  9 
L.  Bar.  (Pa.)  199. 

An  estate  created  by  the  execution  of  a  power 
takes  effect  in  the  same  manner  as  if  it  had  been 
created  by  the  deed  which  raised  the  power. 
The  party  who  takes  under  the  execution  of 
the  power  takes  under  the  authority  and  under 
the  grantor  of  the  power,  whether  it  applies  to 
real  or  personal  property,  in  like  manner  as  if 
the  power  and  the  instrument  executing  the 
power  had  been  incorporated  in  one  instru- 
ment 

4  Kent,  Com.  18th  ed.  p.  888;  Bradish  y. 
Qibhs,  8  Johns.  Ch.  549,  1  L.  ed.  718;  Doolittle 
y.  Leicis,  7  Johns.  Ch.  44,  2  L.  ed.  215. 

The  liability  to  pay  interest  is  not  affected 
by  §  2650  of  the  Code  of  Civil  Procedure. 

Even  where  a  debtor  is  restrained  by  injunc- 
tion from  paying  his  debt,  the  running  of  in- 
terest is  not  suspended. 

McKnighi  y.  Chauncey,  Selden's  Notes,  2d 
ed.  97. 

Mr.  Benjamin  F.  Dob  Passos*  for  Theo. 
W.  Myers,  Comptroller  of  the  city  of  New 
York: 

There  being  a  clearly  defined  intention  in 
the  Act  of  1885  to  tax  estates  or  property  pass- 
ing by  will  to  collateral  heirs  through  powers 
of  appointment,  the  rule  of  strict  construction 
relied  on  by  respondents  does  not  apply. 

A  consideration  of  the  general  language  of 
g  1  shows  that  it  plainly  meant  to  include  every 
testamentary  disposition  of  property  in  what- 
ever form  it  may  appear. 

Be  Enston,  118  N.  Y.  184;  Be  Bamaine,  12 
L.  R.  A.  401,  127  N.  Y.  88. 

There  may  and  doubtless  should  be  a  dis- 
tioction  taken  in  the  construction  of  those  pro- 
visions of  revenue  laws  which  point  out  the 
subjects  to  be  taxed,  and  indicate  the  time,  cir- 
cumstances and  manner  of  assessment  and 
collection,  and  those  which  impose  penalties 
for  iDstructioos  and  evasions. 

There  is  no  reason  for  peculiar  strictness  in 
construing  the  former. 

1  Cooley.  Taxn.  p.  205. 

No  interpretation  will  be  adopted  which 
must  defeat  the  purpose  of  the  law,  provided 
the  language  of  the  statute  admits  fairly  and 
rationally  of  an  interpretation  which  sustains 
that  purpose. 

8  Parsons,  Contracts,  p.  287;  Stief  v.  Hart, 
1  N.  Y.  30;  Be  Enston,  supra. 

If  the  estate  was  not  as  matter  of  law  possi- 
ble of  appraisement  at  the  time  of  decedent's 
death,  it  became  appraisable  when  Hilton  ex- 
ercised the  power  of  appointment  on  January 
16.  1890. 

Com.  V.  Duffield.  12  Pa.  279;  Com.  v.  WiU- 
inms  18  Pa.  ^;  Com.  v.  Sharpless,  2  Chest. 
(Pa.)  246;  Cfrm.  v.  Schumacher,  9  L.  Bar.  (Pa.) 
199;  Nieman's  App.  181  Pa.  851;  Com.  v.  Freed- 
leu,  21  Pa.  88;  Be  Brewefs  Estate,  16  Pitteb.  L. 
J.  N.  S.  435;  Dos  Passos,  Collateral  Inheri- 
tance Tax,  148,  note  4, 
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Andrews^  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  involves  a  question  under  the 
law  for  the  taxation  of  collateral  inheri- 
tances, passed  June  10,  1885.  By  the  will 
of  Cornelia  M.  Stewart,  who  died  October 
26,  1886,  the  testatrix  gave  one  half  of  her 
residuary  estate  to  Henry  Hilton  in  trust, 
to  apply  in  his  discretion  such  portion  there- 
of as  he  might  deem  expedient  to  the  erec- 
tion and  endowment  of  a  seminary  of  learn- 
ing for  women,  and  the  erection  of  buildings 
and  institutions  connected  with  the  Memorial 
Cathedral  Church  of  Garden  City,  Long  Is- 
land, with  power  to  appoint  any  part  of  the 
trust  estate  which,  in  his  opinion,  would 
not  be  needed  or  required  for  the  purposes  of 
the  trust,  among  any  of  the  legatees  named 
in  the  will.  The  will  was  admitted  to  pro- 
bate November  18,  1886.  The  surrogate,  on 
motion  of  the  executors,  April  25,  1887,  as- 
sessed and  fixed  the  collateral  inheritance 
tax  upon  the  legacies  given  in  Mrs.  Stewart's 
will,  which  tax  was  paid,  and  on  like  mo- 
tion, appointed  an  appraiser  ''to  appraise  for 
the  purpose  of  saia  tax  the  clear  market 
value  at  the  time  of  the  death  of  the  deced- 
ent of  the  property  which  passed  by  the  resid- 
uary clause  of  the  will."  No  appraisal 
was  made  under  the  clause  in  the  oraer  until 
after  the  exercise  of  the  power  of  appoint- 
ment by  the  trustee. 

This  power  was  exercised  for  the  first  time 
on  the  16th  day  of  January,  1890,  three  years 
and  more  after  the  death  of  the  testatrix. 
There  were  nineteen  legatees  in  the  will,  in- 
cluding three  half  sisters  of  the  testatrix.  The 
other  legatees  were  nephews,  nieces  and  grand- 
nieces.  The  trustee,  after  applying  a  por- 
tion of  the  trust  estate  to  the  purposes  of  the 
cathedral,  on  the  day  mentioned,  Januanr  16. 
1890,  appointed  the  Dalance  of  the  trust  fund, 
amounting?  to  more  than  two  million  dollars, 
amon^  ten  of  the  nineteen  leeratees,  one  tenth 
of  which  (being  the  sum  of  |248,540.16>  was 
appointed  to  Charles  J.  Clinch,  a  nephew  of 
the  testatrix.  On  the  19th  of  February,  1890. 
the  appraiser  appointed  under  the  order  of 
April  25,  1887,  tiled  his  report,  by  which  he 
appraised  the  value  of  a  portion  of  the  trust 
fund  received  by  Charles  J.  Clinch  at  the  sum 
named,  and  decided  that  it  was  subject  to  a 
tax  of  $12,427.  The  question  is  whether  the 
sum  so  received  by  Charles  J.  Clinch,  under 
the  power  of  appointment,  is  taxable  under 
the  Law  of  1885.  The  law  was  amended  in 
1887,  and  again  in  1889.  The  question  is  the 
same  as  if  these  amendments  nad  not  been 
made,  and  it  will  avoid  complication  to 
treat  the  subject  as  if  the  Statute  of  1885 
was  alone  applicable  to  the  case  and  had  re- 
mained unaltered. 

The  contention  that  the  sum  received  by 
Chas.  J.  Clinch  under  the  power  of  appoint- 
ment is  not  taxable,  is  placed  upon  two 
propositions ;  first,  that  until  the  power  of 
appointment  was  actually  exercised,  Chas. 
J.  Clinch  had,  at  most,  a  mere  possibility 
that  he  might  share  in  the  distribution,  an^ 
had  no  estate  vested  or  contingent  in  the  fund, 
and  that  this  possibility  or  chance  was  in- 
capable of  any  valuation  at  the  decedent's 
death,  as  he  might  receive  something  or  noth- 
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ing.  depending  on  the  will  of  the  donee  of 
the  power ;  and  second,  that  the  statute  con- 
templates the  taxation  of  such  interests  only 
as  are  capable  of  valuation  at  the  death  of 
the  decedent,  and  provides  no  method  for 
taxing  an  uncertain  and  contingent  interest 
which  may  never  vest  in  possession.  It  is 
doubtless  true  that  Chas.  J.  Clinch,  at  the 
death  of  Mrs.  Stewart,  took  no  legal  interest 
in  tlie  trust  fund  given  to  Hilton.  The  will, 
while  it  designated  the  class  of  persons  for 
whose  benefit  the  power  of  appointment 
should  be  exercised,  nevertheless,  conferred 
upon  the  trustee  the  power  to  select  any  one 
or  more  of  the  class  as  the  objects  oi  the 
power.  The  trustee  could  appoint  the  whole 
property  to  one  or  more  of  the  sisters  or  to 
one  or  more  of  the  nephews.  He  could  ex- 
clude any  one  or  more  of  the  legatees  from 
any  share  in  the  distribution,  when  he  had 
appropriated  such  part  of  the  fund  as  he 
deemed  requisite  for  the  purposes  of  the 
school  and  the  cathedral,  he  was  bound  to 
appoint  the  remainder  among  individuals  of 
the  class,  and  the  performance  of  this  duty 
might  be  compelled  if  he  had  refused  to  ex- 
ercise the  power;  but  the  court  could  not 
control  his  discretion  in  the  selection  of  the 
beneficiaries  (Delaiiey  v.  McCortnack,  88  N. 
Y.  174).  Unless  the  power  had  been  exer- 
cised, no  one  of  the  class  could  maintain 
that  he  was  entitled  to  any  part  of  the  fund. 
It  is  very  clear,  then,  that  there  was  no  basis 
for  fixing  a  tax  at  the  death  of  Mrs.  Stewart 
on  the  mere  possibility  which  Chas.  J.  Clinch 
had,  that  the  power  of  appointment  might 
be  exercised  in  his  favor.  If  authority  were 
needed  for  so  plain  a  proposition,  the  case  of 
Be  Cager,  111  N.  Y.  344,  is  ample  to  sustain 
it.  The  possibility,  however,  became  a  cer- 
tainty when,  on  the  16th  day  of  January,  1890, 
the  donee  of  the  power  of  appointment  exer- 
cised it  in  favor  of  the  members  of  the  class 
mentioned  in  the  will,  and  set  ai^art  to  Clinch 
the  tenth  part  of  the  trust  fund?  To  the  ex- 
tent of  such  application  Clinch  became  vested 
as  of  that  date  with  an  interest  in  the  estate 
of  Mrs.  Stewart.  If  the  $248, 540. 16  recei  ved 
by  him  under  the  power  had  been  given  to 
him  directly  by  the  will,  it  would  unques- 
tionably have  been  subject  to  taxation.  It 
is  claimed  to  be  exempt  in  the  actual  situa- 
tion, because  the  Legislature  failed  to  pro- 
vide a  method  for  the  taxation  of  interests 
acquired  under  the  circumstances  of  this 
cose.  The  subjects  of  taxation  under  the 
Act  of  1885  are  declared  and  defined  in  the 
first  section.  JThey  include  **all  property 
which  shall  pass  Iw  will  or  by  the  Intestate 
Law  of  this  State  from  any  person  who  may 
die  seised  or  possessed  of  the  same  .  .  . 
to  any  person  or  persons,  or  to  a  body  politic 
or  corporate,  in  trust  or  otherwise,  or  by  rea- 
son whereof  anv  person  or  body  politic  or 
corporate  shall  become  beneficially  entitled 
in  possession  or  expectancy  to  any  property, 
or  to  the  income  thereof,  other  than  to  and 
for  the  use  of  father,  mother,  husband,  wife, 
children,  brother  and  sister  and  lineal  de- 
scendants born  in  lawful  wedlock,  and  the 
wife  and  widow  of  a  sou  and  husband  of  a 
daughter,  and  the  societies,  corporations  and 
institutions  now  exempted  by  law  from  tax- 
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ation.**  The  tax  imposed  is  $5  on  every 
hundred  dollars  "of  the  clear  market  value 
of  such  property. "  Looking  at  this  section 
alone  it  would  seem  to  be  clear  that  the  prop- 
erty which  passed  to  Clinch  under  the  power 
of  appointment  was  taxable.  The  tax  im- 
posed by  the  Act  is  in  form  a  tax  on  prop- 
erty passing  by  a  will  or  under  the  Statutes 
of  Descent  or  Distribution.  The  tax  is  im- 
posed on  all  such  property,  except  such  as 
passes  to  persons  or  corporations  within  the 
clause  of  exception.  Estates  in  possession 
or  expectancy,  gifts  of  the  corpus  or  of  the 
income,  and  estates  in  trust  are  alike  em- 
braced within  the  comprehensive  words  of 
the  section ;  the  obvious  intent  of  the  Legis- 
lature was  to  impose  a  tax  on  every  interest, 
immediate  or  future,  derived  under  a  testa- 
tor or  intestate,  not  embraced  in  the  excep- 
tion. No  collateral  inheritance  was  excepted 
in  terms,  and  the  object  and  spirit  of  the  Act 
are  alike  opposed  to  any  exemption  of  such 
interest  from  the  operation  of  the  section. 
Whether  the  section  embraces  in  its  scope 
property  transferred  to  collateral  relatives 
of  the  testatrix  under  the  power  of  ap- 
pointment, depends  upon  the  consideration 
whether  within  the  language  the  property 
so  appointed  passed  **by  wilP  of  the  testa- 
trix to  the  appointees,  or  whether  they  be- 
came entitled  thereto  "  by  reason  of  the  will. " 
If  the  will  was  the  source  of  their  title,  then 
thev  took  under  the  will  or  by  reason  of  the 
will,  and  their  interests  are  brought  within 
the  words  of  the  section. 

The  nature  of  estates  passing  under  pow- 
ers of  appointment  is  well  settled.  *^An  es- 
tate (says  Chancellor  Kent,  4  Kent's  Com. 
888),  created  by  the  execution  of  a  power, 
takes  effect  in  the  same  manner  as  if  it  had 
been  created  by  the  deed  which  raised  the 
power.  The  party  who  takes  under  the  exe- 
cution of  a  power  takes  under  the  authority 
and  under  the  grantor  of  the  power,  whether 
it  applies  to  real  or  personal  property,  in 
like  manner  as  if  the  power  and  the  instru- 
ment creating  the  power  had  been  incorpor- 
ated in  one  instrument."  Where  the  donee 
of  the  power  has  the  right  of  selection,  the 
interest  appointed  vests  in  the  appointee  at 
the  time  of  the  appointment,  but  his  title 
relates  to  and  is  acquired  under  the  instru- 
ment creating  the  power  {Jackson  v.  Daven- 
port, 20  Johns.  537;  2  Sugd.  Powers,  p.  22). 

We  think  there  can  be  no  reasonable  doubt 
that  the  appointees,  under  the  power  of  ap- 
pointment, took  the  interests  under  and  by 
virtue  of  the  will,  and  not  in  a  legal  sense 
under  the  instrument  of  January  16,  1890, 
in  execution  of  the  power. 

But  it  is  insisted  that  assuming  that  the 
interest  which  was  vested  in  Clinch  by  the 
exercise  of  a  power  of  appointment  is  tax- 
able within  the  true  meaning  of  section  1 
of  the  Act  of  1885,  nevertheless  the  Legis- 
lature, in  its  scheme  for  assessing  and  col- 
lecting taxes  imposed  by  the  Act,  has  failed 
to  provide  any  method  for  valuing  or  taxing 
contingent  or  uncertain  interests  not  capable 
of  valuation  and  assessment  immediately  on 
the  death  of  the  decedent. 

Before  considering  this  contention  the  rule 
by  which  the  court'should  bo  guided  in  the 
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conBtruction  of  the  statute  may  properly  be 
adverted  to.  Where  the  question  is  whether 
a  certain  subject  of  taxation  is  embraced 
within  the  Act,  and  brought  within  the 
power  of  taxation,  it  was  held  in  Be  Enston, 
113  N.  Y.  174,  that  the  statute  should  be 
strictly  construed  in  favor  of  the  citizen 
since  it  assumed  to  imposed  a  special  burden 
upon  particular  property  and  persons,  and 
was  not  in  any  proper  sense  a  genieral  tax. 
The  question  there  was  whether  a  certain 
subject  was  taxable  under  the  provisions  of 
the  first  section.  Where  a  particular  subject 
is  within  the  scope  of  that  section  and  ex- 
emption from  taxation  is  claimed  on  the 
ground  that  the  Legislature  has  not  provided 
proper  machinery  for  accomplishing  the 
legislative  purpose  in  the  particular  instance, 
a  liberal  rather  than  a  strict  construction 
should  be  applied,  and  if  by  fair  and  reason- 
able construction  of  its  provisions  the  pur- 
pose of  the  statute  can  be  carried  out,  that 
interpretation  ought  to  be  given  to  effectuate 
the  lee:islative  intent. 

There  are  two  sections  in  the  Act  of  1885 
f  which  prescribe  the  procedure  for  fixing  the 
valuation  and  assessing  property  subject  to 
taxation.  These  arc  sections  2  and  18.  Sec- 
tion 2  relates  to  a  special  class  of  cases,  viz., 
cases  where  property  is  devised  or  bequeathed 
for  life  or  a  term  of  years  to  a  person  whose 
interest  is  exempted  from  the  payment  of 
any  tax  with  remainder  over  to  collaterals 
or  strangers  in  blood.  In  these  cases  the 
section  prescribes  that  the  (entire)  property 
passing. under  such  a  devise  or  bequest  shall 
be  appraised  "*  immediately  after  the  death  of 
the  decedent  at  what  was  the  fair  market 
value  thereof  at  the  time  of  the  death  of  the 
decendenf  and  after  deducting  the  value  of 
the  estate  for  life  or  years,  that  the  tax  pre- 
scribed by  the  Act  on  the  remainder  **  shall  be 
immediately  due  and  payable.  *'  Provision 
is  made  that  the  party  l^neficially  interested 
in  the  property  chargeable  with  the  tax  may 
give  a  bond  to  pay  the  tax  when  he  may 
come  into  the  actual  possession  and  enjoy- 
ment. This  section  contains  the  only  pro- 
vision to  be  found  in  the  Act  prescribing  in 
terms  the  time  when  an  appraisal  shall  be 
made  or  which  directs  that  the  value  of  the 
subject  of  the  tax  shall  relate  to  'Hhe  death 
of  the  decedent. "  This  section  obviously  has 
no  relation  to  the  case  now  in  question. 

Hilton  was  not  an  exempt  person  within 
the  first  section.  He  took,  under  the  will  of 
Mrs.  Stewart,  no  estate  for  life  or  years,  nor 
was  there  any  bequest  or  devise  of  any  re- 
mainder in  the  trust  property.  Section  2 
has  reference  to  a  specified  class  of  cases 
only,  in  which  the  case  now  in  question  is 
not  included.  The  section  primarily  relates 
to  certain  legal  vested  estates  for  life  or 
years,  and  remainders  limited  thereon,  when 
the  value  of  both  estates  can  be  determined 
at  the  death  of  the  testator.  We  must  look 
elsewhere  to  ascertain  how  the  property  is 
to  be  valued  and  the  tax  determined  in  the 
numerous  other  cases  arising  on  wills  not 
embraced  in  the  class  specified  in  section  2. 

Section  18  is  a  general  section  prescribing 
the  method  of  appraising  and  valuing  prop- 
erty subject  to  the  payment  of  a  tax  under 
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the  Act.  By  that  section  the  surrogate  is 
authorized  to  appoint  an  appraiser  oi  such 
property  **as  often  and  whenever  occasion 
requires, "  who'at  a  time  and  place  appointed, 
of  which  notice  is  to  be  given,  shall  **  ap- 
praise the  same  at  its  fair  market  value,"  and 
make  his  report  from  which  the  surrogate 
shall)  forthwith  assess  and  fix  the  then  cash 
value  of  all  estates,  annuities  and  life  estates 
or  terms  of  years  growing  out  of  said  estates 
and  the  tax  to  which  the  same  is  liable." 
It  is  to  be  noticed  that  this  section  does  not, 
as  does  the  second  section,  require  the  valu- 
ation to  be  made  immediately  upon  the  death 
of  the  decedent ;  on  the  contrary,  it  contains 
the  significant  words  that  an  appraiser  may 
be  appointed  **as  often  as  and  whenever  oc- 
casion may  require." 

Nor  does  section  18  prescribe  that  the 
property  appraised  thereunder  shall  be  ap- 
praised ''at  what  was  the  fair  market  value 
thereof  at  the  time  of  the  death  of  the  de- 
cedent," as  is  required  in  the  cases  falling 
under  the  second  section.  Under  section  iB 
the  appraiser  is  to  appraise  tlie  property  ''at 
its  fair  market  value,"  and  the  surrogate,  on 
the  coming  in  of  the  report,  is  to  assess  and 
fix  the  ''then  cash  value"  of  all  estates,  etc., 
upon  which  the  tax  is  chargeable.  There 
are  no  limiting  words  such  as  are  found  in 
section  2.  Section  18  is  the  section  which 
in  the  great  majority  of  cases  governs,  since 
the  cases  arising  under  section  2  form  but  a 
small  proportion  of  the  cases  within  the 
provisions  of  wills. 

The  contention  on  the  part  of  the  ap- 
pointees under  the  power  is  that  the  scheme 
of  the  statute  only  contemplates  cases  where 
the  interests  created  are  capable  of  valuation 
at  the  death  of  the  testator.  This  would  ex- 
clude all  further  contingent  interests  in  real 
or  personal  property,  created  by  will.  Such 
an  intention  certainly  was  not  in  the  mind  of 
tlie  Legislature,  and  we  are  asked  to  exclude 
this  large  number  of  cases  from  the  oi)enition 
of  the  Act  upon  a  construction  which  imports 
into  the  18th  section  the  limitation  contained 
in  section  2.  The  claim  of  the  appointees 
under  the  power  must  be  allowed  if  the 
statute  provides  no  scheme  for  the  taxation 
of  contingent  and  uncertain  interests,  al- 
though such  interests  may  be  within  the 
purview  of  the  first  section.  It  is  not  enough 
for  the  Legislature  to  declare  that  such  in- 
terests are  taxable.  If  no  mode  is  provided 
for  assessing  and  collecting  the  tax,  the  law 
is  imperfect  and  cannot,  as  to  such  interests, 
be  executed.  But  we  think  that  the  13th 
section  does  include  cases  like  the  present, 
and  that  contingent  interests  given  by  a 
will,  which  after  the  death  of  the  testator 
are  converted  by  the  happening  of  the  event 
upon  which  they  are  limited,  into  actual 
vested  estates,  may  then  be  appraised  and 
taxed  under  the  provisions  of  section  18.  It 
is  true  that  section  4  seems  to  contemplate 
that  all  taxes  are  ascertainable  at  the  death  of 
the  decedent  since  it  declares  that  "  they  shall 
be  due  and  payable"  at  that  time,  and  pro- 
vides for  charging  interest  thereon  from  "the 
time  the  tax  accrued."  We  think  the  im- 
plication from  this  section  ought  not  to 
overbear  the   intention  of   the  Legislature 
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indicated  in  section  1  to  subject  all  interests 
derived  under  wills  to  taxation,  except  those 
within  the  exception,  nor  prevent  such  a 
construction  of  section  13  as  will  bring  the 
present  case  within  its  purview.  We  are, 
therefore,  of  opinion  that  the  interest  in 
question  was  taxable. 

Another  question  is  made.  The  respond- 
ent, Clinch,  received  under  the  will  of  Mrs. 
Stewart  a  legacy  of  $1,498,288.82,  upon 
which  was  imposed  a  tax  of  $74,914.42, 
which  tax  was,  by  the  decree  of  the  surro- 
gate, made  to  bear  interest,  at  six  per  cent, 
from  April  25,  1888,  a  date  eighteen  months 
after  the  death  of  the  testatrix.*  Intermediate 
the  death  of  the  testatrix  and  the  expiration 
of  the  eighteen  months  proceedings  were  in- 
stituted for  the  revocation  of  the  probate  of 
the  will,  which  were  not  terminated  until 
January  16,  1890.     Section  2650  of  the  Code 


*8ectlon  4  of  the  Act  provides  that  all  taxes  im- 
posed by  this  Act  unless  otherwise  herein  provided 
for,  shall  be  deemed  pasrabie  at  tbe  deatb  of  the 
decedent,  and  If  tbe  same  are  paid  within  one  year, 
mterest  at  the  rate  of  6  per  cent  per  annum  shall 
he  charged  and  coJleoted  thereon,  but  if  not  so  paid, 
interest  at  the  rate  of  10  per  cent  per  annum  shall 
be  oharfired  and  collected  from  tbe  time  said  tax 
accrued.    [Rep.] 


suspends  action  by  an  executor  after  he  has 
been  served  with  a  citation  upon  a  petition 
to  revoke  probate,  until  a  decree  is  nmde  in 
the  preceding,  except  for  the  preservation 
of  the  property,  the  collection  and  payment 
of  debts,  and  acts  expressly  authorized  by  the 
surrogate  upon  notice  to  the  petitioner.  It 
is  claimed  that  interest  should  not  be 
charged  during  this  period.  But  we  think, 
the  5th  section  of  the  Act  is  an  answer  to 
this  claim.  It  was  the  later  statute,  and  it 
enacts  that  a  modified  rate  of  interest  shall 
be  charged  where,  "  by  reason  of  claims  made 
upon  the  estate,  necessary  litigation  or  other 
unavoidable  cause  of  delay,  the  estate  of  the 
decedent''  cannot  be  settled,  etc.  The  delay 
in  this  case  was  in  consequence  of  litigation. 
The  Legislature  provided  for  cases  like  this 
by  reducing  the  rate  of  interest  during  such 
delay.  The  courts  cannot  interfere.  There 
is  no  room  for  construction. 

The  conclusion  is  that  the  order  of  the 
Oeneral  Term,  m  far  as  it  reverses  the  decree 
of  the  surrogate,  should  be  reversed,  and  that 
the  decree  of  the  surrogate  should  in  all 
things  be  affirmed. 

All   concur,  Maynard,    «/.,  not  sitting. 
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An  ii^Jnry  to  a  horse  **iB  caiwed  by  aajr 
moTin^  train  or  en^fino***  within  the  mean- 


Ingr  of  Hill*8  Oode  Or.,  fi  4Dti,  making  a  railroad 
company  liable  for  animals  killed  or  injured 
**upon  or  near  any  unfenced  traclE  of  any  rail- 
road" where  the  horse  was  frightened  by  the 
train  and  ran  ahead  of  it  and  fell  into  an  open 
trestle  and  ^as  injured,  although  the  animal  was 
not  touched  by  the  train. 

(January  n,  1898.) 


NOTB.— TT/ken  injury  to  livC'Stock  is  Anne  **bti**  or 
^eavsed  by*^  a  raUntad  train  or  enaine  within  the 
meaning  of  statutes  on  that  suitdect. 

An  injury  to  an  animal  on  account  of  fright 
caused  by  a  train  without  any  actual  collieion  is  not 
done  ^^bythelocttmotives  and  cars**  within  the  mean- 
ing of  Tex.  Rev.  Stat.,  6  424B,  making  the  railroad 
company  liable  for  such  injuries  but  limiting  lia- 
bility to  cases  of  negligence  where  the  company 
fences  the  road.  International  &  G.  N.  U.  Co.  v. 
Hughes,  68  Tex.  290;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Felton  (Tex.  App.)  Dec.  12, 1889. 

To  the  same  effect  are  Indiana  decisions  under  a 
statute  of  that  State  relating  to  injuries  *'by  the 
^cars  or  locomotives  or  other  carriages,**  where  the 
railroad  is  not  fenced.  Peru  &  I.  R.  Co.  v.  Hasket, 
10  Ind.  109,  71  Am.  Dec.  886;  Ohio  &  M.  R.  Co.  v. 
Cole,  41  Ind.  832;  Indianapolis,  B.  ft  W.  R.  Co.  v. 
McBrown«  46  Ind.  220;  Louisville,  N.  A.  Sc  C.  R.  Co. 
V.  Smith,  68  Ind.  576;  Baltimore,  P.  &  C.  R.  Co.  v. 
Thomas,  60  Ind.  107;  Croy  v.  Louisville,  X.  A.  Sc  C 
R.  Co.  97  Ind.  128. 

Actual  collision  is  necessary  to  create  a  liability 
under  this  statute.    It4d. 

There  is  no  liability  under  it,  for  instance,  in  the 
case  of  a  colt  injured  while  trying  to  jump  a  cow- 
pit  on  a  railroad  when  frightened  by  the  cars. 
Ohio  &  M.  R.  Co.  V.  Cole,  supra. 

Or  in  case  of  a  horse  injured  in  jumping  from  a 
trestle  when  frightened  by  a  train  behind  him. 
Indianapolis,  B.  &  W.  R.  Co.  v.  McBrown,  supra. 

Although  in  such  case  the  railroad  company 
may  be  liable,  irrespective  of  the  statute  for  neg- 
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ligence,  m  falling  to  stop  the  train  after  the  dan- 
ger of  the  horse  has  become  manifest.  Jb<d.  See 
New  Orleans  &  N.  B.  R.  Co.  v.  Thornton,  infra. 

So  the  railroad  company  is  not  liable  under  this 
statute  for  injury  to  a  horse  by  running  into  a 
railroad  bridge  when  frightened  by  a  tram.  Balti- 
more, P.  &  C.  R.  Co.  V.  Thomas,  supra. 

Likewise,  under  the  Missouri  statute  creating  a 
liability  for  double  damages  when  damages  are 
**done  by  the  agents,  engines  or  oars"  of  a  railroad 
company  to  live-stock  on  the  railroad  m  the  ab- 
sence ot  a  lawful  fence,  the  company  is  liable  only 
for  damages  from  direct  or  actual  collision  with 
the  animals  and  not  for  an  injury  to  a  horse  in 
jumping  off  the  track  when  frightened  by  a  train. 
Lafferty  v.  Hannibal  &  St.  J.  B.  Co.  44  Mo.  201. 

Nor  under  this  statute  is  the  company  liable  for  a 
horse  negligently  killed  by  the  servants  of  the  com- 
pany while  trying  to  remove  it  from  a  trestle  into 
which  it  had  Jumped  while  running  ahead  of  a 
tram.  Seibert  v.  Missouri,  K.  ft  T.  R.  Co.  72  Mo. 
565. 

Bo  a  statutory  liability  for  damages  '^done  by  the 
engines  or  agents*^  of  a  railway  company  to  cattle, 
horses,  etc,  m  the  absence  of  a  sufBcient  railway 
fence,  does  not  apply  to  damages  to  a  colt  which 
escaped  through  a  gap  in  tbe  railway  fence  and  * 
broke  his  legs  in  a  railway  bridge  while  bis  owner 
was  trying  to  recapture  him.  Knight  v.  New  York, 
L.  B.  &  W.  R.  Co.  99  N.  Y.  26. 

And  a  liability  under  a  statute  for  all  damages 
done  by  ^'agents,  engines,  or  cars"  of  a  railroad 
company  to  live-stock  in  case  of  the  want  of  prop- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Columbia  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  a  horse  which  was  alleged 
to  have  been  killed  under  such  circumstances 
that  the  statute  imposed  a  liability  upon  de- 
fendant for  its  death.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dolph,  Bellinn^er,  Mallory  ft 
Simon,  for  appellant: 

The  cause  oi  the  injury  as  claimed  by  the 
plaintiff  was  not  the  absence  of  the  fence  but 
the  failure  of  the  defendant's  agents  to  slack 
the  speed  of  the  train  sufficiently,  to  permit  the 
animal  to  leave  the  track! 

Here  is  a  new  agency  with  which  the  ab- 
seDoe  of  the  fence  had  no  connection,  and 
therefore  unless  the  immediate  cause  of  the  in- 
jury was  an  act  for  which  the  defendant  would 
be  liable  at  common  law,  no  recovery  can  be 
had. 

Milwaukee  dk  &.  P.  R.  Co.  v.  Kdlogg,  94  XJ. 
8.  469,  475,  34  L.  ed.  256-259. 

The  injury  which. the  plaintiff's  evidence 
tended  to  show  the  animal  received  was  not 
caused  by  a  moving  train,  or  engine  or  cars 
upon  a  railroad  track  within  the  meaning  of 
section  4044.  of  Hill's  Code.  Neither  the  train, 
engine  nor  any  car  touched  the  animal,  and 
none  of  them  came  nearer  to  it  than  fifty  feet. 
If  the  train  had  anything  whatever  to  do  in 
producing  the  injury,  it  must  have  been  that 
the  animal  was  frightened  by  it. 

If  an  animal  becomes  alarmed  at  a  train  run 
in  a  lawful  manner  it  is  no  fault  of  the  com- 
pany and  it  is  not  liable  for  any  damages  re- 
sulting therefrom. 

Atchison  ifc  N.  R.  Co.  v.  Loree,  4  Neb.  446; 
Philadelphia,  W.  <fc  B.  R.  Co.  v.  Stinger,  7b  Pa. 
219;  Whitney  v.  Maine  Cent.  R.  Co.  G9  Me.  208, 
210;  Flint  v.  Noncich  d  W.  R.  Co.  110  Mass. 
222. 


The  **kimng"  or  'injuring"  mentioned  in 
the  statute  has  reference  to  only  such  results, 
when  caused  by  actual  contact  of  the  moving 
train  or  engine  or  cars  with  the  animal  killed 
or  injured. 

Peru  db  1.  R.  Co.  v.  Basket,  10  Ind.  409,  71 
Am.  Dec.  885;  Ohio  &  M.  R.  Co.  v.  Cfefe.  41 
Ind.  881. 

At  common  law,  as  has  already  been  shown 
by  authorities  cited,  damages  resulting  to  stock 
from  fright  caused  by  the  noise  of  a  train  of 
cars  or  a  whistle  or  bells  if  there  was  no  neg- 
ligence in  producing  them,  could  not  be  col- 
lected from  a  railroi^  company.  The  statute 
of  this  State  has  not  changed  that  rule. 

No  statute  is  to  be  construed  as  altering  the 
common  law,  farther  than  its  words  import. 

Shaw  V.  Merchants  Nat.  Bank  of  St.  Louis, 
101  U.  S.  657,  25  L.  ed.  892;  Bumside  v. 
Whitneu,  21  N.  Y.  148;  Jjn^  v.  Parker,  8 
Allen,  127. 

Lord»  J.,  delivered  the  opinion  of  the 
court: 

This  w^as  an  action  brought  under  section 
4044,  Hill's  Code,  to  recover  damages  for  the 
alleged  value  of  a  mare,  which  had  entered 
upon  the  railroad  track  of  the  defendant  com- 
pany, where  the  same  was  unfenced,  and 
while  there  was  driven  by  a  moving  train 
into  an  open  trestle,  and  so  crippled  and  in- 
jured as  to  be  rendered  valueless.  The  facts 
tended  to  show  that  there  were  some  three  or 
four  horses,  including  the  mare,  running  at 
large  upon  a  range  that  entered  upon  the  un- 
fenced  track  of  the  defendant's  railroad: 
that  not  far  behind  where  the  horses  enters, 
upon  the  track  was  an  engine  and  train  com- 
ing alonff,  and  that  as  soon  as  the  engineer 
discovered  them  he  sounded  the  alarm  whis- 
tle of  the  engine,  as  is  usually  given  when 
stock  is  on  tlie  track ;  and  that  the  horses 


er  fenoes  does  not  extend  to  the  Injury  of  a  horse 
by  jumping:  or  running:  into  a  wire  fence  when 
frightened  by  a  train  with  which  he  did  not  actu- 
ally come  in  contact.  Schertz  v.  Indianapolis,  R 
&  W.  R  Co.  107  m.  577. 

A  liability  for  dama^res  from  **any  accident  or 
eoUision  that  may  occur'*  in  case  of  failure  to  take 
certain  precautions  specified  by  statute  whea  any 
person,  animal  or  other  obstruction  appears  upon 
the  roadway  of  a  railroad  company,  does  not  ex- 
tend to  the  loss  of  a  mule  which  ran  in  front  of  a 
train  upon  a  trestle  and  was  killed  by  Jumping  off. 
Holder  v.  Chicago,  St.  L.  ft  N.  O.  K.  Co.  11  Lea,  17ft. 

An  injury  to  a  horse  in  nmning  away  from  a 
railroad  track  when  terrified  by  a  passing  train 
will  not  make  the  railroad  company  liable  because 
the  train  was  not  stopped  or  checked  when  ncar- 
Ing  him,  although  this  may  have  involved  the  risk 
of  his  getting  on  the  track  and  being  injured. 
New  Orleans  AN.  E.  R.  Co.  v.  Thornton,  66  Miss. 
256. 

This  decision  seems  to  turn  merely  on  the  ques- 
tion of  negligence.  See  Indianapolis,  B  ft  W.  R. 
Co.  V.  McBrown,  supra. 

Under  a  statute  providing  that  a  railway  com- 
pany shall  be  liable  to  a  person  aggrieved  for  a 
certain  penalty  for  violation  of  an  ordinance  as  to 
excessive  speed  of  trains,  and  also  for  the  damages 
done  the  person  or  property  "by  such  train"  run- 
ning at  excessive  speed,  one  injured  by  the  upset- 
ting of  his  carriage  occasioned  by  the  frightening  of 
his  team  by  a  railway  train  can  recover  the  penalty. 
<No  claim  for  damages  was  made  in  this  case.) 
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Chicago  ft  B.  I.  R.  Co.  v.  People,  9  West  Hep.  740. 
120  lU.  667. 

Under  a  statute  making  a  railroad  company  lia- 
ble for  animals  killed  or  wounded  "by  the  engines 
or  cars  on  such  railway  or  in  any  other  manner 
whatever  in  operating  such  railway**  unless  the 
road  is  lawfully  fenced,  actual  collision  is  not  nec- 
essary to  create  the  liability,  but  this  may  extend 
to  an  injury  to  an  animal  in  falling  into  an  open 
railway  bridge  when  frightened  by  a  train.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  V.  Jones,  SO  Kan.  527. 

Also  to  an  injury  to  animals  by  servants  of  the 
company  in  removing  them  from  such  a  situation, 
into  which  they  had  come  by  reason  of  the  lack  of 
a  railroad  fence.  Atchison,  T.  ft  S.  F.  R.  Go.  v. 
Edwards,  20  Kan.  581. 

Under  a  statute  making  a  railway  company  lia- 
ble for  damages  to  live-stock  "by  reason  of  the 
want  of"  a  railway  fence,  actual  contact  of  the 
train  with  the  animal  is  not  necessary  to  create  a 
liability.  Young  v.  St.  Louis,  K.  C.  ft  N.  R.  Go.  U 
Iowa,  172;  Kraus  v.  Burlington,  C.  R.  ft  N.  R.  Co. 
66  Iowa,  838;  Liston  v.  Central  Iowa  R.  Co.  70  Iowa, 
716;  Van  Slyke  v.  Chicago,  St  P.  ft  K.  C.  R.  Co.  dO 
Iowa,  020. 

Thus  it  may  apply  to  an  injury  to  an  animal 
caused  by  falling  through  a  railway  bridge.  Young 
v.  St.  Iiouis,  K.  C.  ft  X.  R.  Co.,  Kraus  v.  Burling- 
ton, C.  R.  ft  N.  R.  Co.  and  Liston  v.  Central  Iowa 
R.  Co.  supra. 

Or  by  falling  into  a  ditch.  Van  Slyke  v.  Chicago, 
St.  P.  ft  K.  C.  R.  Co.  supra.  B.  A.  B. 
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becoming  frightened  at  the  approaching 
train,  or  the  sound  of  the  whistle,  or  both 
combined,  commenced  running  along  the 
track,  followed  by  the  engine  and  train,  un- 
til they  reached  an  open  trestle  on  the  track, 
where  the  mare  fell  and  broke  her  foreleg 
just  below  the  knee-joint,  while  the  others 
passed  over  without  injury ;  that  neither  the 
engine  nor  any  part  of  the  train  came  in  ac- 
tual contact  or  collision  with  any  of  the 
horses  or  mare,  but  was  stopped  more  than 
100  feet  before  reaching  the  trestle  where  the 
mare  fell ;  that  the  track  alon^  which  the 
horses  were  running  was  graded  part  of  the 
way  on  the  side  of  a  hill,  the  banks  on  both 
sides  being  steep,  and  there  being  not  to  ex- 
ceed two  places  where  they  could  leave  the 
track,  without  sreat  difficulty  or  danger, 
from  the  place  of  their  entry  upon  the  track 
to  the  trestle  or  place  where  the  mare  was  in- 
jured. Substantially  upon  this  state  of  facts 
the  counsel  for  the  defendant  moved  for  a 
nonsuit,  upon  the  ground  that  the  evidence 
for  the  plaintiff  disclosed  no  liability,  in 
that  the  animal  was  not  "touched  by  any 
train,  car,  or  engine  of  the  defendant,"^  and 
that  the  company  is  "not  liable  for  frighten- 
ing tlie  animal.*'  Upon  the  motion  being 
overruled,  the  defendant  excepted,  and  the 
error  assigned  in  this  regard  constitutes  the 
important  question  to  be  determined.  That 
question  involves  the  proper  construction  of 
section  4044,  Hill's  Code,    which  provides 


that  "any  person 


or  corporation, 


owning  or  operating  any  railroad,  shall  be 
liable  for  the  value  of  any  horses,"  etc., 
"killed,  and  for  reasonable  aamages  for  any 
injury  to  any  such  live-stock  upon  or  near 
any  un fenced  track  of  any  railroad  in  this 
State,  whenever  such  killing  or  injury  is 
caused  by  any  moving  train  or  engine  or  cars 
uptm  such  track. "  The  contention  for  the 
defendant  is  that  the  "killing"  or  "injury" 
mentioned  in  the  section  has  reference  to 
onlv  such  as  results  from  or  is  caused  by  ac- 
tual contact  of  the  moving  train  or  engine 
or  cars  with  the  animal  killed  or  injured. 
If  it  was  intended  by  the  statute  that  the 
"killing  or  injury"  must  have  been  caused 
by  actual  collision,  that  is,  the  stock  must 
have  been  killed  or  injured  by  actual  contact 
or  collision  with  a  "moving  train  or  engine," 
upon  such  track,  then  the  defendant  is  not 
liable,  and  the  plaintiff  cannot  recover  upon 
the  evidence  ;  for,  while  it  is  clear  that  the 
railroad  was  not  fenced,  where  the  duty  to 
fence  existed,  by  reason  of  which  the  horses 
got  upon  the  track,  it  is  equally  clear  that 
none  of  them  were  struck  by  the  engine,  and 
thereby  killed  or  injured;  but  that  while 
thus  on  the  track  the  mare,  and  the  other 
horses,  becoming  frightened,  either  at  the 
noise  of  the  approaching  train,  or  the  re- 
peated sounding  of  the  stock-alarm  whistle, 
or  both  combined,  fled  down  the  track  fol- 
lowed by  the  engine  and  cars,  and  ran  into 
the  open  trestle,  and  was  permanently  in- 
jured, without  any  actual  collision  with 
the  engine  or  cars  of  the  train,  or  any  negli- 
gence (as  we  shall  assume)  or  willful  mis- 
conduct of  the  agents  in  charge  of  it.  Un- 
der such  circumstances,  the  defendant  claims 
that  the  statute  does  not  contemplate  any 
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liability ;  that  damages  resulting  from  fright 
to  animals,  and  not  from  actual  collision, 
where  there  is  no  imputation  of  negligence 
or  willful  misconduct  on  the  part  of  the 
agents  of  the  corporation,  are  consequential, 
and  not  within  the  purview  of  the  statute. 
In  support  of  this  construction  of  the  stat- 
ute, namely,  that  the  death  or  injury  of  the 
animal  must  be  caused  by  actual  collision 
with  the  engine  or  cars  oi  the  train,  we  are 
referred  to  Peru  4h  L  R.  Co,  v.  Basket,  10 
Ind.  409,  71  Am.  Dec.  335,  and  Ohio  <fc  M, 
B.  Co.  V.  Cole,  41  Ind.  831.  In  the  first  case, 
at  the  sound  of  the  whistle  of  the  approach- 
ing train,  the  mare  ran  on  the  track  before 
the  train  until  she  came  to  a  culvert,  and 
then  jumped  so  as  to  clear  the  culvert,  and 
fell  on  the  side  of  the  track  and  broke  her 
left  leg,  but  she  was  not  touched  by  the  en- 
gine or  any  of  the  cars  of  the  train.  Upon 
this  state  of  facts,  the  court  held  that  the 
statute  contemplated  a  direct  injury ;  that 
the  language,  "shall  be  killed  or  injured  by 
the  cars  or  locomotive,  or  other  carriage," 
etc.,  involved  the  idea  of  actual  collision; 
and  that  it  would  not  be  consistent  with  the 
intent  of  the  Act  to  give  the  language  such 
an  exposition  as  would  cover  a  case  of  con- 
sequential damages.  The  court  says :  "  No 
doubt  the  train  caused  the  animal  to  take 
fright,  and  the  injury  was  the  result  of  such 
fright.  But  suppose  the  mare,  at  the  sound 
of  the  whistle,  instead  of  running  upon  the 
road,  had  run  from  the  road,  and  while  thus 
running  had  received  an  injury,  would  the 
company  be  liable?  It  seems  to  us  it  would 
not.  The  principle  of  the  case  hypotheti- 
cally  stated  would  be  alike  applicable  to 
the  case  at  bar. "  In  the  other  case  a  colt 
was  frightened  by  a  train,  and  ran  from  an 
adjoining  field  upon  the  railroad  track,  which 
was  not  properly  fenced,  and  broke  its  leg 
between  the  bars  of  a  cow- pit;  and  as  the 
facts  showed  that  the  colt  was  not  injured  by 
the  locomotive  or  cars,  or  touched  by  them, 
it  was  held  that  the  company  was  not  liable 
under  the  statute.  In  lAiff&rty  v.  Hannibal 
&  St.  J.  R.  Co.,  44  Mo.  291,  the  horses  got 
on  the  track  of  the  railroad  where  it  was  not 
fenced,  and  while  on  the  track  they  were 
frightened  by  the  tiain,  and,  in  running, 
hurt  themselves  while  jumping  off  the  track  ; 
but  there  was  no  collision,  nor  were  the  an- 
imals injured  by  any  actual  contact.  The 
words  of  the  statute  are  that  the  company 
shall  be  "liable  in  double  the  amount  of  all 
damages  which  shall  be  done  by  its  agents, 
engines,  or  cars,  to  horses,  cattle,  mules,  or 
other  animals  on  said  road."  Although  the 
phraseology  of  the  statute  differed  somewhat 
from  the  Indiana  statute  on  this  subject,  the 
court  thought,  in  substance  and  effect,  it  was 
identically  the  same,  and  held  that  it  con- 
templated a  direct  or  actual  collision  between 
the  train  and  the  animal  injured.  In  Schertz 
V.  Indianapolis,  B.  cfe  W.  B.  Co.,  107  111.  577, 
the  language  of  the  statute  of  Illinois  is 
identical  wfth  the  statute  of  Missouri  on  the 
same  subject ;  that  is,  in  case  of  a  failure  to 
comply  with  the  provisions  of  the  statute, 
the  railroad  corporations  should  be  liable 
for  all  damages  that  might  be  done  by  its 
"agents,  engines,  or  cars."    In  this  case  there 
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was  no  collision,  and  the  horso  was  not  in- 
jured by  any  actual  contact,  but,  becoming 
frightened  at  the  approaching  train,  ran 
down  the  track,  and  in  its  flight  was  injured 
hj  jumping  a  cattle-guard,  without  any  neg- 
ligence or  willful  misconduct  on  the  part  of 
the  servants  of  the  corporation.  Upon  these 
facts  the  court  thought  the  statute  admitted 
of  the  same  construction  as  was  given  to  the 
Missouri  statute,  and  held  that,  where  the 
stock  is  not  killed  or  injured  by  anv  actual 
collision,  there  is  no  liability  on  tne  rail- 
road corporation,  saying:  ** Consequential 
damages  resulting  from  fright  to  animals, 
not  caused  bv  any  negligence  ur  willful  mis- 
conduct of  the  aeents  of  the  corporation,  are 
not  embraced  wfthin  the  statute."  See  also 
Lotiisville,  N.  A.  d  C.  R,  Co.  v.  Smith,  68 
Ind.  575 ;  BaZtimore,  P.  d  C  M.  Co.  v. 
ThomoBy  60  Ind.  107 ;  Groy  v.  Lotiistille  N. 
A.  d  C.  R,  Co,  97  Ind.  126 ;  Knight  v.  Hew 
York,  L.  B.  d  W.  R.  Ci?.  »9  N.  Y.  25 ;  Holder 
V.  Chicago,  St.  L.  d  N.  0.  R.  Co.  11  Lea, 
176 ;  Seibert  v.  MissouH,  K.  d  T,  R.  Co.  72 
Mo.  565.  Under  statutes  of  this  character, 
it  is  essential  to  the  liability  of  a  railroad 
company  for  the  deatli  or  injury  of  an  ani- 
mal that  it  should  be  actually  touched  by 
the  engine  or  cars  of  the  train. 

The  decisions  turn  upon  the  language  of 
the  enactment  which  import  the  idea  of  ac- 
tual collision  or  contact  with  the  animal  in- 
jured or  killed.  In  such  cases,  whenever  the 
owner  of  stock  founds  his  claim  for  damages 
upon  statutes  of  this  sort,  he  is  required  to 
bring  his  case  substantially  within  its  terms, 
by  alleging  and  proving  that  the  stock  was 
** killed  or  injured  by  the  locomotives,"  etc.. 
or  the  damage  was  clone  by  "an  engine"  or 
"  agent, "  according  to  its  provisions.  Hence, 
under  statutes  of  this  kind,  railroad  com- 
panies are  not  liable  for  frightening  stock 
b^  their  engines  or  cars,  even  though  the 
fright  causes  the  animals  to  kill  themselves. 
They  exclude  by  their  language  any  injury 
not  occurring  from  actual  collision  with  the 
locomotives  or  cars.  But  the  inquiry  is  raised 
whether  the  language  of  the  statute  is  not 
broad  enough  in  its  terms  to  include,  not 
only  injuries  which  are  caused  by  direct 
collision,  but  such  as  might  result  from  a 
moving  train  to  any  live-stock  upon  or  near 
its  unfenced  track.  Our  statute  says,  in 
brief,  that  a  railroad  company  shall  be  liable 
for  any  stock  killed  or  injured  upon  or  near 
any  unfenced  track,  whenever  such  killing 
or  injury  is  caused  by  a  moving  train  upon 
such  track.  In  construing  this  statute,  it 
must  be  constantly  borne  in  mind  that  there 
must  be  a  want  of  a  fence  along  the  railroad 
track,  which  would  have  prevented  the  in- 
jury ;  and  that  where  the  want  of  a  fence 
sustains  no  relation  to  or  connection  with 
the  injury,  when  caused  by  a  moving  train, 
the  statute  has  no  application.  Hence  the 
case  suggested  intended  to  illustrate  that,  if 
any  construction  is  ^iven  to  the  statute  for 
the  death  or  injury  oi  stock  other  than  occurs 
by  actual  collision,  it  might  be  contended, 
"if  a  horse  running  in  the  pasture  of  his 
owner,  through  which  the  railroad  passes, 
and  is  unfenced,  should  take  fright  at  a 
passing  train,  run  half  a  mile  across  the 
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field  in  an  opposite  direction  to  the  railroad, 
then  run  into  a  pit  dug  by  the  owner,  or 
against  a  fence  built  by  him,  or  a^inst  a 
tree  which  nature  put  there,  broke  his  neck. 
and  died,  the  railroad  company  would  be 
liable  for  the  value  of  the  horse,  because  the 
track  of  its  railroad  was  unfenced,"  is  not 
well  taken.  In  such  case,  or  cases  of  that 
sort,  the  want  of  a  fence  sustains  no  relation 
to  or  connection  with  the  injury,  and  the 
statute  has  no  application.  When  a  statute 
imposes  liability  for  the  killing  or  injury 
of  stock,  caused  by  a  moving  tram,  upon  or 
near  its  unfenced  track,  it  includes  all  such 
causes  as  are  produced  by  a  moving  train  that 
directly  contribute  to  that  result,  whether 
caused  by  actual  collision  or  not,  when  the 
injury  occurs  upon  or  near  its  unfenced  track. 
The  words,  "whenever  such  killing  or  injury 
is  caused  by  a  moving  train,"  etc.,  relate  to 
injuries  directly  caused  by  it  to  stock  upon 
or  near  its  unfenced  track,  and  are  broad 
enough  to  include  all  injuries,  thus  occur- 
ring, which  are  the  direct  result  of  such 
moving  train,  upon  such  track.  This  would 
include  injuries  occurring  upon  its  track 
from  other  causes  than  actual  collision.  The 
"killing  or  injury"  must  be  caused  by  a 
moving  train,  but  it  is  immaterial  whether 
such  "Killing  or  injury"  is  the  result  of  ac- 
tual collision  or  not,  so  that  it  is  causcMl, 
for  the  want  of  a  fence,  by  a  moving  train, 
upon  or  near  its  track.  It  is  enough  if  the 
injury  whidi  results  is  caused  by  a  moving 
train,  when  the  lack  of  a  fence  permitted  the 
animal  to  get  on  the  track.  This  construc- 
tion is  further  sustained  by  the  use  of  the 
words,  "near  any  unfenced  track,"  which  in- 
dicate a  place  where  the  death  or  injury  to 
the  animal  may  happen  without  actual  con- 
tact with  the  engine,  yet  be  caused  by  it. 
Hence  a  moving  train  may  be  the  cause  of 
the  injury  or  death  of  an  animal  without 
actual  collision.  To  illustrate:  For  the 
want  of  a  fence  along  the  track  of  a  railroad 
where  it  ought  to  be  fenced,  an  animal  enters 
upon  the  track,  and  while  there  takes  fright 
at  an  approaching  or  moving  train,  and,  to 
escape  the  danger,  runs  along  the  track  and 
falls  into  a  trestle,  or  Jumps  into  a  ditch 
near  the  track,  and  is  injured.  Is  not  the 
injury  caused  by  a  moving  train?  It  caused 
the  animal  to  take  fright,  and  in  its  flight 
to  run  into  the  trestle  or  jump  into  the  ditch 
and  injure  itself.  From  the  cause  of  the 
fright  to  the  injury  there  is  no  break  nor  in- 
tervening agency.  The  moving  train  was  the 
cause  of  the  injury,  and  without  it  the  injury 
would  not  have  occurred.  Under  our  statute, 
then,  it  is  sufficient  if  the  moving  train 
caused  the  injury,  in  connection  with  an 
omission  to  fence,  whether  there  was  actual 
collision  or  not. 

Under  statutes  of  other  states,  when  the 
language  of  the  enactment  did  not  necessarily 
import  that  there  must  be  actual  collision  to 
give  a  right  of  recovery,  their  courts  have 
held  that  it  is  not  necessary  that  there  shall 
be  a  collision  to  entitle  the  owner  of  the 
injured  animal  to  recover.  In  Young  v. 
St.  Louis,  K.  C.  dN.  R.  Co,,  44  Iowa,  173,  a 
horse  went  upon  defendant's  track,  which 
was  not  fenced,  before  a  train,  and  ran  ahead 
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of  the  train  until  it  fell  into  a  bridge,  and 
received  injuries  from  which  it  died.  There 
was  but  a  single  narrow  passage  down  the 
fill  of  the  rofM  afFordini;  an  avenue  of  es- 
cape between  the  point  wliere  the  horse  went 
upon  the  track  and  the  bridge;  the  train 
was  stopped  before  it  reached  the  horse.  The 
statute  of  Iowa  imposes  upon  railroad  com- 
panies liability  for  stock  injured  upon  their 
roads  when  un fenced  at  points  where  the 
duty  to  fence  exists,  when  the  injury  results 
by  reason  of  a  want  of  a  fence,  and  is  not 
occasioned  by  the  willful  act  of  the  owner. 
Under  this  statute,  and  upon  the  facts  as 
stated,  the  railroad  company  was  held  liable. 
The  court  said:  "When,  then,  may  it  be 
said  that  an  animal  is  injured  by  reason  of 
a  want  of  a  fence,  within  the  meaning  of 
the  statute?"  The  answer  was :  "It  is  when 
the  want  of  a  fence,  in  connection  with  the 
acts  of  the  defendant,  is  the  proximate  cause 
of  the  injury."  In  Kraus  v.  Burlington,  V. 
R.  c§  N,  R.  Go.  y  55  Iowa,  888,  the  mare  got 
on  the  track  by  reason  of  a  want  of  a  fence, 
and,  being  frightened  by  a  train,  ran  along 
the  track  rn  front  of  it  until  she  came  to  a 
bridge  forming  a  part  of  the  road,  in  at- 
tempting to  cross  which  she  was  greatly 
injured,  without  having  been  struck  by  the 
train,  and  the  court  held  that  it  was  not 
necessary  that  the  mare  should  have  been 
struck  by  the  train  to  authorize  a  recovery 
under  the  statute.  In  this  case  the  defendant 
asked  the  court  to  instruct  the  jury  that,  "if 
the  railroad  run  through  a  plat  of  country 
from  the  point  where  the  mare  in  question 
came  upon  the  track,  and  could  have  escaped 
from  the  track  just  as  well  as  not,  but  in- 
stead of  doin^  so  she  ran  along  upon  the 
track,  jumped  into  the  bridge,  and  was  in- 
jured without  collision  with  the  railroad 
train  or  locomotive  drawn  by  it,  then  there 
Ciin  be  no  recovery  in  this  action."  The 
court  says :  "  We  are  not  prepared  to  say  the 
defendant  can  escape  a  result  caused  by  its 
negligence  in  failing  to  fence,  by  setting  up 
n  want  of  intelligence,  or  the  negligence  of 
the  animal  injured ;  nor  are  we  prepared  to 
say,  as  a  matter  of  law,  that  the  plaintiff 
cannot  recover  if  the  facts  were  as  stated  in 
the  instruction  refused. "  In  Liston  v.  Gen- 
trallowa  R,  Co.,  70  Iowa,  714,  it  was  claimed 
that  the  horse  was  not  killed  by  reason  of 
the  absence  of  a  fence  at  the  place  of  acci- 
dent, because  there  was  nothing;  to  prevent 
him  from  leaving  the  track ;  but  the  court 
held,  although  a  horse  may  be  "crazy,"  if 
he  gets  upon  the  track  of  a  railroad  on  ac- 
count of  a  want  of  a  fence  where  the  duty 
to  fence  exists,  and,  for  want  of  intelligence 
runs  ahead  of  the  engine  on  the  track,  when 
he  mi arht  escape  on  either  side,  and  runs  into 
a  bridge  and  is  killed,  without  bein^  struck 
by  the  engine,  the  company  is  liable,  not- 
withstanding the  horse's  want  of  intelli- 
gence, and  the  manner  of  his  death.  In 
Atehigon,  T.  &  S.  F.  R.  Go.  v.  Jones,  20  Kan. 
529.  a  mare  got  on  the  track  at  a  place  where 
it  ought  to  have  been  but  was  not  fenced, 
and,  Deing  frightened  at  an  approaching 
train,  fled  along  the  track  until  she  reached 
a  tie  bridge,  when  she  either  jumped  for- 
ward, or  was  thrown  forward  by  the  engine, 
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onto  the  bridge,  and  was  fatally  injured.  The 
statute  of  Kansas  imposes  liability  for  every 
animal  killed  or  wounded  "by  the  engine  or 
cars  on  such  railway,  or  in  any  other  manner 
whatever  in  operating  such  railway."  etc., 
where  there  is  an  omission  to  fence.  The 
court  held  that  under  the  statute  no  actual 
collision  between  the  engine  and  the  animal 
injured  is  essential  to  liability.  Brewer, 
c/*.,  speaking  for  the  court,  said  :  "This  last 
clause  is  very  broad,  and  clearly  covers  a 
case  like  the  present.  Whether  the  engine 
struck  the  mare  or  not,  the  injury  resulted 
directly  from  the  operating  of  the  railway. 
Of  course,  the  mere  fact  that  she  was  injured 
on  the  track  would  not  be  conclusive.  .  .  . 
But  where  the  injury  occurs  in  the  actual 
operating  of  the  railway,  and  as  the  direct 
result  01  sucJi  operating,  then  the  statute 
applies.  Here  the  companv  was  running  one 
of  its  trains.  An  animal  is  on  the  track, 
permitted  to  come  on  through  the  lack  of  a 
fence  along  the  track  at  a  place  where  it 
ought  to  be  fenced.  The  approaching  train 
frightens  it,  and  it  flees  along  the  track  to 
avoid  danger,  and  in  that  flight  either  falls 
or  is  thrown  bj  the  engine  into  the  open 
space  of  a  tie  bridge,  and  is  i  n  j  ured .  Clearl  y , 
the  train,  acting  upon  the  animal 's  sense  of 
fear,  and  the  open  space  of  the  bridge,  are 
the  direct  causes  of  the  injury.  It  results 
from  and  occurs  in  operating  the  road."  In 
all  these  cases  the  fact  that  the  train  did 
not  strike  the  animal  does  not  relieve  the 
railroad  company  from  liability.  But  in  all 
of  them  the  fence  bears  a  relation  to  the  in- 
jury, in  connection  with  the  operation  of  the 
train  as  the  proximate  cause.  Sections  4044, 
and  4048,  when  taken  together,  provide,  in 
effect,  that  a  railroad  company  shall  be  lia- 
ble for  the  value  of  stock  killed,  and  for 
reasonable  damages  when  injured,  upon  or 
near  any  unfenced  track  of  its  road,  when- 
ever such  killing  or  injury  is  caused  by  any 
moving  train,  engine,  or  cars  upon  such 
track ;  and  (4048)  that  in  every  action  for 
the  recovery  of  such  value  for  stock  so  killed, 
or  for  damages  for  such  injury  to  the  same, 
the  proof  of  the  killing  or  injurv  shall,  of 
itself,  be  deemed  and  held  conclusive  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany ;  but  contributory  negligence  on  the 
part  of  the  plaintiff  in  such  action  may  be 
set  up  as  a  defense.  "  The  statute, "  says 
Thayer  Gh.  J.,  "makes  the  killing  or  injury 
of  stock  in  such  case  conclusive  evidence 
of  negligence  upon  the  part  of  the  railroad 
company,  and  1  do  not  see  that  it  is  neces- 
sary for  the  plaintiff  to  allege  negligence 
in  anv  form."  Hindman  v.  Oregon  tt.  db 
NaT.  t)o.  17  Or.  620. 

Wc  do  not  understand,  then,  in  actions 
brought  under  the  statute,  that  it  is  material 
whether  the  servants  of  the  company  operated 
the  train  carefully  when  there  is  an  omission 
to  fence,  by  reason  of  which  stock  get  on  the 
track,  and  the  injuries  to  them  which  re- 
sult therefrom,  upon  or  near  its  track,  are 
caused  by  a  moving  train.  For  this  reason 
we  have  assumed  that  there  was  no  negli- 
gence of  the  servants  of  the  defendants  in 
the  operation  of  the  train,  although  the  evi- 
dence indicates  that  there  were  but  two  places 
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where  the  animals  could  have  left  the  track 
without  some  difficulty  or  danger.  So  that, 
under  our  statute,  when  the  killing  or  injury 
to  stock  is  caused  by  a  moving^  train  at  a 
place  where  the  company  has  failed  to  fence, 
where  the  duty  to  fence  existed,  and  the  facts 
are  so  alleged  and  proved,  a  case  of  negli> 
gence  is  made  out,  unless  the  defendant  can 
show  contributory  negligence  or  misconduct. 
In  the  case  at  bar  the  mare  got  on  the  track 
for  the  want  of  a  fence,  where  the  duty  to 
fence  existed,  and,  frightened  at  an  approach- 
ing train,  fled  down  the  track  to  escape  the 
danger,  and  in  that  flight  ran  into  an  open 


trestle  and  was  injured.  It  was  the  want 
of  a  fence  along  the  tnick  at  a  place  where 
it  ought  to  have  been  fenced  that  permitted 
the  mare  to  get  on  the  track,  and  tie  injury 
which  resulted  to  her  therefrom  was  directly 
caused  by  a  moving  train.  The  want  of  & 
fence,  therefore,  in  connection  with  the  mov- 
ing train  was  the  proximate  cause  of  the  in- 
jury, and  rendered  the  Company  liable  un- 
der the  terms  of  the  statute  without  actual 
collision. 

In  this  view  we  do  not  think  there  was  any 
error,  and  the  judgjiunt  of  tlie  court  btU^r 
must  be  affirmed. 
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1.  A  writ  of  error  lies  on  behalf  of  the 
State  to  review  as  order  qnanhlng  an 
indictment  on  the  ipround  of  the  uncon- 
fltitntionality  of  the  statute  under 
^^hich  it  ^^as  drawn  under  a  statute  allow- 
ioR  the  State  an  appeal  or  writ  of  error  "  when 
any  indictment  is  quashed  or.  Judged  Insufficient 
on  demurrer  or  when  judgment  thereon  is  ar- 
rested; "  and  the  right  to  review  is  not  limited  to 
cases  where  the  indictment  Is  held  insuflloient  for 
matters  of  form,  hy  a  subsequent  clause  m  the 
statute  which  authorizes  the  trial  court  to  hold 
the  defendant  if  It  has  reason  to  believe  that  he 
can  be  con  victed  of  an  offense  if  properly  chargred- 

8.  Mere  failure  to  include  the  whole  of 
a  class  of  evils  in  a  statute  prohibitlngr. 
and  providing  punishment  for  indulging  in,  part 
of  tlie  dasSf  does  not  sanction  by  implication  in- 
dulgence in  the  omitted  portion. 

8.  The  subject  of  an  Act  cannot  be  held 
to  be  not  dearly  expressed  by  the  title 

**to  prohibit  book-making  and  pooi-scillng^'  on 
the  ground  that  it  is  to  regulate  and  not  to  pro- 
hibit, simply  because  it  forbids  book-making  and 
pool-selling  on  events  occurring  beyond  the 
borders  of  the  State  without  alluding  to  those 
which  might  occur  within  its  borders,  since  such 
business  is  not  sanctioned  by  failure  to  prohibit  it. ' 

4«  An  Act  to  which  the  only  objection  is 
that  its  title  is  broader  thaA  its  subject 
matter  will  not  be  set  aside  on  the  ground 
that  its  subject  is  not  clearly  expressed  in  its  title 
unless  the  inference  is  Irresistible  that  the  title 
misled  those  who  voted  for  it. 


6.  An  exercise  of  police  power  will  not 
be  declared  void  for  the  reason  that  it  Is 
partial  and  does  not  exterminate  the  evil  wich 
which  it  undertakes  to  deal. 

6«  One  enjgaged  in  sell! ng  pools  or  male- 
ing  books  on  events  to  occur  beyond 
the  limits  of  the  State  is  not  depriTed 
of  the  equal  protectioii  of  the  laws  by 

a  statute  which  prohibits  making  books  or  eelliog- 
pools  on  such  events,  but  does  not  prohibit  it  on 
events  within  the  State.  Such  Act  is  uniform  in 
its  operation  upon  all  coming  within  its  pro> 
visions:  all  are  alike  prohibited  from  engaging  in 
one  c\aa^  of  transactions  and  have  equal  rights 
as  to  the  other  class. 

(November  16, 18W.) 

ERROR  to  the  St.  Louis  Court  of  Criniinal 
Correction  to  review  a  Judgment  quash- 
ing, en  motion  of  defendant,  an  indictment 
charging  him  with  book- making  and  pool-sell- 
ing contrary  to  The  provisions  of  the  statute, 
on  the  eround  that  the  statute  under  which  the 
indictment  was  drawn  was  unconstitutional 
and  void.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  P.  Johnson,  John  D. 
Johnson  and  Thomas  B.  Harvey,  with 
ifn  Bernard  Dierkes,  for  plaintiff  in  error: 

Upon  him  who  attacks  the  life  of  a  law  re^ts 
the  burden  of  sbowine:  its  nullity  and  invalid^ 
ity  beyond  a  reasonable  doubt. 

State  V.  Pand,  12  West.  Rep.  368,  93  Mo. 
618;  StaU  v.  Addington,  77  Mo.  110;  £^U  v. 
iMughlin,  75  Mo.  147;  State  v.  Hanson,  73  Mo. 
78;  St.  Louis  County  Ct.  v.  Grisicold,  58  Mo. 
175. 

Courts  cannot  declare  an  Act  of  the  Legis- 


HOTB.— Implied  sancWm  of  evU  hy  statutory  reg- 
ulations. 

Little  authority  has  been  found  on  the  question 
of  implied  sanction  of  evil  by  statutory  regula- 
tions, but  there  Is  a  Tennessee  decison  to  the  effect 
that  mere  taxation  of  an  unlawful  business  does 
not  legalize  it.  Palmer  v.  State,  8  L.  R.  A.  280,  88 
Tenn.  568. 

Thus  a  statute  placing  a  license  tax  on  the  busi- 
ness of  selling  pools  upon  horse-races  **  in  this  or 
any  other  State,"  does  not  legalize  the  sale  of  pools 
upon  a  race  run  outside  the  State  where  other 
statutory  provisions  make  betting  a  misdemeanor 
but  exempt  therefrom  bets  upon  a  horse-race  run 
upon  a  licensed  track  within  the  State.    Palmer  v. 
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State,  8  L.  R.  A.  280,  88  Tenn.  658:  Brown  v.  State, 
88  Tenn.  666. 

A  very  recent  and  as  yet  unreported  decision  of 
the  Supreme  Court  of  [ndiana  holds  that  license 
laws  permitting  the  sale  of  intoxicating  liquors  are 
not  unconstitutional  as  being  intended  to  promote 
an  illegal  business.  Haggarc  v.  Stehlln  (Ind.)  Jan. 
28,  0^92. 

For  notes  on  the  sufficiency  of  titles  to  statutes,  see 
TitUfivUlc  Iron  Works  v.  Keystone  OH  Go.  (Pa.)  1 
L.  R.  A.  862;  People  v.  McBhroy  (Mich.)  2  L.  R.  A. 
000:  Evansville  v.  State  (Ind.)  4  L.  R.  A.  S8. 

For  note  on  constitutional  rlg'ht  to  equal  protee-^ 
tion  and  privileges,  see  LouisviUe  Safety  Vault  A 
T.  Co.  V.  Louisville  &  K.  R.  Go.  (Ky.)  ante,  S:9. 
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lature  roid,  however  unjust  or  impolitic  it  may 
be,  unless  it  clearly  connicts  with  specific  pro- 
visions of  the  Constitution,  and  unlesj  its  un- 
constitutionality appears  beyond  a  reasonable 
doubt. 

Be  Burris,  06  Mo.  442;  State  v.  Able,  65  Mo. 
857;  Eicing  v.  HdUituUe,  85  Mo.  64;  Kelly  v. 
Meeks,  %  West.  Rep.  607,  87  Mo.  896. 

Power  to  prohibit  or  regulate  includes  partial 
regulation  or  prohibition. 

Chicago  P.  <fc  P.  Co.  v.  Chicago,  88  LI.  221; 
Keokuk  v.  Dreegdl,  47  Iowa,  599;  Atty-Qen,  v. 
Boeton,  2  New  Eng.  Rep.  669,  142  Mass.  208; 
WiUiams  v.  StaU,  48  Ind.  808;  Kleizer  v. 
StaU,  15  Ind.  449;  Hingle  v.  fHate,  24  Ind  28; 
OunnarMohn  v.  Sterling,  92  U1.7S69. 

The  solution  of  such  a  question  (constitu- 
tionality of  a  law)  should  not  be  made  by  a 
resort  to  mere  verbal  criticism,  subtle  distinc- 
tion, abstract  reasoning,  or  nice  differences  in 
the  meaning  of  words. 

State  V.  Laughlin,  75  Mo.  147. 

The  constitutional  provision  in  question 
shouJd  have  a  liberal  construction. 

State  V.  Pond,  12  West.  Rep.  368,  93  Mo. 
618;  SUite  v.  Sanson,  78  Mo.  78;  State  v. 
Laughlin,  75  Mo.  869.  See  also  Cooley,  Const. 
Ijm.  pp.  172,  178;  Sedgwick,  Stat.  &  Const. 
L.  520. 

The  title  is  required  to  indicate  clearly  only 
the  subject  of  the  biU,  and  not  the  extent  of 
the  treatment  of  that  subject. 

Luther  v.  Saylor,  8  Mo.  App.  424:  Re  Bur- 
ris,  66  Mo.  446;  State  v.  Brassfield,  81  Mo.  162, 
51  Am.  Rep.  284;  State  v.  MiUer,  100  Mo.  445; 
St.  Louis  v.  Green,  70  Mo.  562;  Cooley,  Const. 
Lim.  172,  178.  See  also  Sedgwick,  Stat.  & 
Const.  L.  520. 

Wagering  of  all  kinds  is  clearly  within  the 
sphere  of  the  police  power  of  the  State. 

St.  Louis  V.  Fits,  58  Mo.  585;  State  v.  Ad- 
diitgton,  12  Mo.  App.  221;  State  v.  Addington, 
77  Mo.  117. 

The  policy  or  wisdom  of  the  law  is  a  matter 
for  the  Legislature;  with  that  the  court  has  no 
concern. 

State  V.  Pbnd,  12  West.  Rep.  868,  98  Mo. 
685:  State  v.  Addington,  12  Mo.  App.  221; 
State  V.  Addington,  77  Mo.  117;  Brown  v. 
State,  88  Tenn.  572. 

It  is  possible  that  the  Legislature  may  have 
been  of  the  opinion  that  to  permit  betting 
upon  racing  done  in  this  State  was  conducive 
to  the  raising  of  fine  stock  therein. 

Early  in  the  seventeenth  century,  during  the 
reign  of  James  I.,  horse-racing  began  to  be 
marked  as  a  general  and  distinct  sport  in 
England,  and  was  encouraged  by  Parliament 
and^  the  Crown  as  being  conducive  to  the  im- 
provement of  the  stock.  Subsequently  it 
began  to  t>e  used  too  greatly  for  betting,  and 
statutes  were  enacted  to  restrain  excessive  bet- 
ting thereon. 

See  Oliphant,  Horse-racing,  pp.  158-156. 

Good  stock  and  good  marksmen  are  useful  in 
defense  of  the  government,  and  wagering  on 
horse-racing  and  target  shooting  have  been  ad- 
judeed  not  to  be  punishable  as  gaming  devices. 

State  V.  Hayden,  81  Mo.  85;  State  v.  Lemon, 
46  Mo.  876;  State  v.  Bryant,  7  West.  Rep.  748, 
90  Mo.  584. 

Our  legislatures  have  not  seen  fit  to  make 
horse-radng  in  this  State  and  betting  thereon 
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penal,  although  their  attention  has  been  called 
to  the  matter,  as  evidenced  by  section  8788, 
prohibiting  horse-racing  on  the  public  high- 
ways, and  by  section  88i54,  prohibiting  racing 
on  Sunday. 

Palmer  v.  State,  8  L.  R.  A.  280,  88  Tenn. 
557;  Daly  v.  Slate,  18  Lea,  228;  Kirkland  v. 
Handon,  8  Tex.  10,  58  Am.  Dec.  94. 

Mr.  Charles  T.  Noland»  also  for  plain- 
tiff in  error: 

The  Legislature  had  the  authority,  under 
the  police  power  of  the  State,  to  enact  laws 
against  any  particular  form  of  gambling;  be- 
cause anj  and  all  gambling,  in  every  form,  is 
destructive  of  good  morals,  and  against  the 
general  welfare  of  the  public. 

St.  Louis  V.  Fits,  58  Mo.  582;  Cooley,  Const. 
Lim.  6th  ed.  704. 

The  legislative  power  of  the  people  of  Mis- 
souri is  vested  in  the  General  Assembly,  and  it 
can  pass  any  law  it  chooses,  that  is  not  in  con- 
flict with  the  Constitution  of  Missouri,  or  the 
Constitution  of  the  United  States. 

Cooley,  Const.  Lim.  104;  Mo.  Const,  art.  4, 
§  1;  Cass  County  v.  Jack,  49  Mo.  196. 

Whether  a  law  is  wise,  proper  or  expedient 
or  not  is  a  question  with  which  courts  have 
nothing  to  do. 

Slate  V.  Clarke,  54  Mo.  86;  StaU  v.  Ad- 
dington, 12  Mo.  App.  214.  aff'd  77  Mo.  110; 
St.  Louis  Cminty  Ct.  v.  Oriswold,  58  Mo.  192; 
St.  Ixmis  V.  Fitz,  53  Mo.  582;  Hamilton  v.  St. 
Louis  County  Ct.  15  Mo.  8;  Cooley,  Const. 
Lim.  6th  ed.  197-87. 

The  Act  now  being  discussed  is  almost  a  lit- 
eral copy  of  tbe  law  in  force  in  Tennessee,  and 
the  Supreme  Court  of  that  State  sustained  the 
law. 

Brown  v.  State,  88  Tenn.  572;  Palmer  v. 
State,  8  L.  R.  A.  280,  88  Tenn.  557;  Daly  v. 
State,  18  Lea,  228. 

In  determining  whether  a  title  clearly  ex- 
presses the  subject  of  an  Act  of  the  Legisla- 
ture, the  court  should  be  guided  by  several 
well-settled  rules  of  law,  to  wit: 

(1)  The  Act  is  presumed  to  be  constitu- 
tional, and  that  presumption  continues  until 
the  court  is  convinced  beyond  a  reasonable 
doubt  that  it  violates  some  mandatory  pro- 
vision of  the  Constitution. 

StaUv.  Laughlin,  75  Mo.  147;  StaU  v.  Mis- 
souri Pac.  R,  Co.  5  West.  Rep.  846,  92  Mo. 
187;  State  v.  Able,  65  Mo.  862;  State  v.  Hope, 
8  L.  R.  A.  608,  100  Mo.  847;  State  v.  Pond, 
12  West.  Rep.  868,  93  Mo.  606:  Kelly  v.  Meeks, 
87  Mo.  896;  Cooley,  Const.  Lim.  6th  ed.  216; 
State  V.  Cape  Girardeau  &  S.  L.  R,  Co.  48 
Mo.  468;  Re  Burns,  66  Mo.  442. 

(2)  Words  are  to  be  construed  according  to 
their  usual  and  ordinary  meaning,  and  if  two 
constructions  are  permissible,  one  of  which 
will  sustain  the  law  and  the  other  render  it  in- 
valid, courts  will  alwavs  adopt  that  construc- 
tion which  will  uphold  the  law. 

State  V.  Finn,  8  Mo.  App.  841;  State  y.  New 
Madrid  County  Ct.  51  Mo.  82;  Phillips  v.  Mis- 
souri Pac,  R.  Co.  2  West.  Rep.  479,  86  Mo. 
540;  State  v.  Lefflngwell,  54  Mo.  458;  Henry  dk 
C.  Go.  V.  Frnns,  8  L.  R.  A.  832,  97  Mo. 
47;  Cooley,  Const.  Lim.  218. 

(8)  The  title  of  a  bill  is  suflScient  if  it  fairly 
embraces  the  subject  matter  covered  by  tbe 
Act;  mere  matters  of  detail  need  not  be  stated. 
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Re  Bwrris,  66  Mo.  442;  State  v.  Miller,  100 
Mo.  445;  St.  Louis  v.  Tiefel,  42  Mo.  588;  Emng 
T.  BMitteUe,  85  Mo.  64;  State  v.  Banson,  78 
Mo.  78;  State  v.  Mead,  71  Mo.  266;  St.  Louie 
y.  Oreen,  7  Mo.  App.  468,  affirmed  in  70  Mo. 
562;  Luther  y,  Saylor,  8  Mo.  App.  424;  Jones- 
boro  V.  Cairo  d  St.  L.  R  Co.  110  U.  8.  199, 
28  L.  ed.  118;  Oooley,  Const.  Lim.  6th  ed.  172. 

(4)  That  construction  must  be  placed  on  it 
which  will  cany  out  the  intention  of  the  law- 
makers, but  when  there  is  a  doubt,  then  the 
object  to  be  accomplished  or  the  mischief  de- 
signed to  be  remedied  or  guarded  against  may 
Vvp  oonflidered 

Cooley,  Const.  Lim.  79,  80;  State  v.  Herr- 
mann, 75  Mo.  846. 

(5)  Courts  will  not  infer  or  imply  the  exist- 
ence of  a  fact  which  is  in  direct  conflict  with  a 
presumption  of  law.  Thus  in  this  case  the 
court  will  not  infer  that  book- making  and  pool- 
selling,  on  events  occurring  within  this  State, 
was  or  is  indulged  in. 

State  V.  Rich,  20  Mo.  898. 

(6)  An  Act  cannot  be  declared  void  merely 
because  qualifying  phrases  might  have  been 
used  in  the  title  which  would  more  exactly 
have  shown  the  limitations  of  the  Act. 

Luther  V.  Saylor,  8  Mo.  App.  480. 

To  whatever  extent  this  law  hinders  or  for- 
bids book-making  and  pool-selling,  either  par- 
tially or  entirely,  to  that  extent  it  prohibits, 
and  there  is  no  regulation  in  the  law  of  the 
subject  of  book-making  and  pool-selling, 
because  every  line  is  prohibitive,  and  not  a 
word  permissive. 

Keokuk  v.  Dreseell,  47  Iowa,  599;  MiUer  v. 
Jones,  80  Ala.  96;  Re  Hauek,  70  Mich.  896; 
Chicago  P.  &  P.  Co,  v.  CJiicago,  88  111.  221. 

Gambling  and  the  keeping  of  a  gambling 
house,  in  tne  form  of  book-making,  are  not 
among  the  riehts,  privileges  and  immunities 
which  the  Federal  Constitution  says  shall  not 
be  abridged.  And  the  Act,  bein^  uniform  in 
Its  application,  operating  upon  ^1  alike  who 
come  within  its  provisions,  does  not  deny  de- 
fendant the  equal  protection  of  the  laws. 

Barbier  v.  ConnoUy,  118  U.  S.  27,  28  L.  ed. 
928;  Missouri  v.  Lems,  101  U.  S.  22,  25  L.  ed. 
989;  State  v.  FUher,  52  Mo.  174;  Cooley,  Const. 
Lim.  14,  489:  SlavgJiter  House  Gases,  83  U.  8. 
16  Wall.  36,  21  L.  ed.  394;  Hayes  v.  Missouri. 
120  U.  S.  68,  30  L.  ed.  578. 

Mr,  Valle  Reyburn,  also  for  plaintiff  in 
error: 

Class  legislation  is  not  of  necessity  repus:- 
nant  either  to  state  or  federal  constitutions.  If 
all  against  whom  the  legislation  applies  are 
subjected  to  the  same  treatment  under  similar 
conditions  and  circumstances  in  the  benefits 
conferred  or  the  penalties  imposed. 

UayesY.  Missouri,  120  U.S.  72,  30  L.  ed.  580; 
flumes  V.  Missouri  Pac,  R.  Go.  82  Mo.  221 ;  Phil- 
lips V.  Missouri  Pac.  R.  Co.  2  West.  Rep.  479, 
86  Mo.  544.  See  also  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.S.  528, 29 L.  ed.  466;  Minneapolis 
dbSi.  L.  R.  Co.  V.  Beekwith,  129  U.S.  26, 82  L. 
ed.  585;  Poicell  v.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  258:  Barbier  v.  Connolly,  113  U.  8. 
31,28L.  ed.924. 

Mr.  John  M.  Wood*  Atty-Oen.,  also  for 
plaintiff  in  error. 

Mr.  Chester  H.  Krum  for  defendant  in 
error, 
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Thomas*  «A,  delivered  the  opinion  of  the 
court : 

The  assistant  prosecuting  attorney  of  the 
St.  Louis  Court  of  Criminal  Correction  filed 
an  information  in  that  court  on  the  26th  day 
of  June,  1891,  by  which  defendant  was 
charged  with  keeping  a  pool-room  and 
registering  bets,  in  violation  of  the  Act  of 
the  General  Assembly  of  this  State  approved 
April  1,  1891,  entitled  **An  Act  to  Prohibit 
Book-making  and  Pool -selling."  Seas.  Acts 
1891,  p.  122.  I>efendant,  being  taken  be- 
fore the  court  on  proper  process,  filed  a 
motion  to  quash  the  information  upon  the 
grounds :  first,  because  the  Act  upon  which 
the  information  is  based  is  unconstitutional, 
in  that  it  violates  section  28  of  article  4  of 
the  Constitution  of  Missouri ;  second,  be- 
cause the  Act  is  unconstitutional,  in  that  it 
violates  section. 4  of  the  Bill  of  Rights  of  the 
Constitution  of  Missouri,  and  is  against  the 
law  of  the  land.  The  motion  to  quash  was 
sustained  by  the  court  on  the  ground  first 
above  indicated,  and  the  State  sued  out  the 
present  writ  of  error.  Defendant  filed  a 
motion  in  this  court  to  dismiss  the  writ  of 
error  on  the  following  pounds:  (1)  That, 
under  the  statute  creatinp^  the  court  of  crim- 
inal correction  of  the  city  of  St.  Louis,  a 
writ  of  error  will  not  lie  in  behalf  of  the 
State  to  review  any  judgment  a^ainat  the 
State  in  any  case  cognizable  by  said  court  of 
criminal  correction.  (2)  That  under  the 
Code  of  Criminal  Procedure  a  writ  of  error 
will  not  lie  in  behalf  of  the  State  to  review 
a  judgment  against  the  State  rendered  upon 
a  motion  to  quash  an  indictment  or  informa- 
tion, except  where,  upon  such  motion,  the  in- 
dictment or  information  has  been  held  to  be 
insufficient  in  substance  or  in  form.  (3) 
That  the  motion  to  quash  preserved  in  the 
record  and  sustained  by  the  court  below  was 
not  based  upon  any  insufficiencv  of  the 
information  in  substance  or  in  form,  but 
solely  upon  the  ground  of  the  unconstitu- 
tionality of  the  law  under  which  said  infor- 
mation was  made,  and  the  judgment  of  the 
court  below,  in  quashing  the  information, 
was  entered,  not  because  of  any  insufllciency 
in  form  or  substance  of  said  information,  but 
because  of  the  invalidity  of  said  law  under 
the  Constitution  of  this  State.  This  motiou 
was  overruled  by  this  court  on  the  2l8t  day  of 

,  1891,  and  before  proceeding  to  dispose 

of  the  case  on  its  merits,  we  deem  it  appro- 
priate to  briefly  state  our  reasons  for  this 
action  of  the  court  in  respect  of  this  motion. 

The  Act  creating  the  St.  Louis  Court  of 
Criminal  Correction  provides  that  it  shall  be 
a  court  of  record,  and  that  the  proceedings 
therein  shall  be  governed  by  the  laws  regu- 
lating practice  fn  criminal  cases  so  far  as 
the  same  maybe  applicable,  and  that  **an 
appeal  shall  be  allowed  the  defendant  from 
any  final  judgment  of  said  court  to  the  su- 
preme court  (St.  Louis  Court  of  Appeals)  if 
applied  for  within  ten  days  after  the  rendi- 
tion of  such  judgment,  but  not  otherwise. 
The  manner  of  taking  such  appeals  shall  be 
the  same,  as  near  as  may  be,  as  is  prescribed 
by  law  for  taking  appeals  from  circuit  courts 
in  criminal  cases.  Writs  of  error  shall  be 
allowed  from  the  supreme  court  (St.  Louis 
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Court  of  Appeals)  io  like  maimer  and  with 
similar  effect  as  writs  of  error  to  the  St.  Louis 
Criminal  Court. "  2  Rev.  Stat.  1889,  p.  2156. 
dection  4303,  Kev.  Stat.  1889,  provides  that 
''the  provisions  of  this  Code  applicable  to  the 
circuit  court  and  the  judges  thereof  shall  also 
be  applicable  to  any  other  court  of  record 
exercising  criminal  jurisdiction  and  the 
judges  thereof,  in  all  cases  when  no  other  or 
different  provision  is  made  by  law  for  the 
government  and  control  of  such  courts  and 
judges."  The  statute  creating  the  St.  Louis 
Criminal  Court  provides  as  follows:  **Sec. 
6.  ADpeals  and  writs  of  error,  in  case  of 
final  judgment  or  decision  of  said  criminal 
court,  may  be  allowed  and  prosecuted  di- 
rectly to  the  supreme  court  In  the  manner 
and  with  the  effect,  in  all  respects,  as  is 
prescribed  by  law  in  cases  of  such  appeal 
or  writ  of  error  from  the  circuit  to  the  su- 
preme court  in  criminal  cases. "  2  Rev.  Stat. 
1889,  p.  2150.  Rev.  St«t.  1889,  on  the  sub- 
ject 01  appeals  and  writs  of  error  in  criminal 
cases,  has  the  following  provisons:    **Sec. 

4289.  The  State,  in  any  criminal  prose- 
cution, shall  be  allowed  an  appeal  only  in 
the  cases  and  under  the  circumstances  men- 
tioned in  the  next  succeeding  section.    Sec. 

4290.  When  any  indictment  is  quashed  or 
adjudged  insufficient  upon  demurrer,  or  when 
Judgment  thereon  is  arrested,  the  court  in 
which  the  proceedings  were  had,  either  from 
its  own  knowledge  or  from  information  given 
by  the  prosecuting  attorney  that  there  is 
reasonable  ground  to  believe  that  the  de- 
fendant can  be  convicted  of  an  offense,  if 
properly  charged,  may  cause  the  defendant 
to  be  committed  or  recognized  to  answer  a 
new  indictment ;  or,  if  the  prosecuting  attor- 
ney prays  an  appeal  to  the  supreme  court,  the 
court  may,  in  its  discretion,  grant  an  api>eal. " 
**Sec.  4292.  If  no  appeal  be  taken  bv  or 
allowed  to  the  State  in  anv  case  in  which  an 
appeal  would  lie  on  behalf  of  the  State,  the 
prosecuting  attomev  may  apply  for  and 
prosecute  a  vnrit  of  error  in  the  supreme 
court,  in  like  manner  and  with  like  effect  as 
such  writ  may  be  prosecuted  by  the  de- 
fendant. " 

The  question  is  whether  the  State  is  entitled 
to  the  writ  of  error  sued  out  in  this  case  by 
virtue  of  the  sections  of  the  several  statutes 
above  quoted.  It  is  not  necessary  for  us  to 
decide,  and  we  do  not  decide,  but  we  will 
assume  for  the  purpose  of  this  case,  that  a 
writ  of  error  is  not  allowable  under  these 
sections  where  an  appeal  cannot  be  taken  by 
the  State.  Defendant's  contention  is  tliat  the 
above-quoted  sections  of  the  statute,  when 
properly  construed,  limit  the  State's  right 
to  an  appeal  or  writ  of  error  to  those  cases 
where  the  indictment  or  information  is  held 
insufficient  in  form  or  substance,  and  when 
the  court  has  reason  to  believe  the  defendant 
may  be  convicted  if  properlj^  charged,  and 
that  the  information  in  this  case  was  not 
auashed  for  any  insufficiency  of  statement  in 
form  or  substance,  but  solely  on  the  ground 
that  the  Act  under  which  it  was  drawn  is 
unconstitutional.  In  the  first  place,  the 
defendant  in  his  argument  in  support  of  his 
construction  of  these  sections  transposes  the 
language  used.    The  language  of  section  4290 
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is:  **When  any  indictment  is  quashed  or 
adjudged  insufficient  upon  demurrer,  or  when 
judgment  thereon  is  arrested. "  The  defend- 
ant Insists  that  this  language  ** clearly  indi- 
cates the  intention  of  the  Legislature  to  limit 
the  discretion  of  the  trial  court  to  situations 
where,  upon  motion  to  quash,  demurrer,  or 
motion  in  arrest,  an  indictment  has  been  held 
insufficient. "  In  the  second  place,  in  order 
to  maintain  his  construction,  he  interpolates 
two  words,  **  form"  or  **  substance, "  after  the 
word  **  insufficient. "  The  case  of  State  v. 
Bollinger,  69  Mo.  577,  is  cited  with  apparent 
confidence  in  support  of  defendant's  con- 
tention, both  as  to  the  transposition  of  the 
language  and  the  interpolation  of  the  two 
words  ^form"  and  ^^  substance. "  In  that  case 
the  defendant  filed  what  was  termed  a 
"motion  in  arrest  of  judgment,"  for  the 
reasons  that,  defendant  being  a  slave,  and 
the  party  alleired  to  have  been  killed  being 
a  slave  also,  the  alleged  act  of  defendant  was 
not  punishable  under  the  law.  The  bill  of 
exceptions  recited  that  **said  motion  was 
taken' up,  and,  upon  a  hearing  of  the  facts 
found  by  the  court  and  the  facts  in  the  cases 
admitted  and  agreed  upon  by  the  prosecuting 
attorney  and  defendant, "  the  court  sustained 
the  same.  The  court  held  that  no  appeal  on 
behalf  of  the  Stat«  would  lie  in  such  a  case. 
In  commenting  upon  the  sections  of  the 
Statute  now  under  review.  Judge  Norton, 
speaking  for  the  court  in  that  case,  said : 
**  We  think  it  clear  that  under  the  above  sec- 
tions the  riffht  of  the  State  to  prosecute  an 
appeal  is  limited  to  those  cases  where  the 
indictment  has  been  adjudged  to  be  insuffi- 
cient either  on  motion  to  quash  or  demurrer, 
or  motion  in  arrest  of  judgment,  because  of 
defective  indictment.  It  does  not  appear, 
nor  is  it  claimed,  that  the  indictment  on 
which  the  State  asks  judgment  is  insufficient 
either  in  form  or  substance,  but  on  the  con- 
trary, its  sufficiency  to  support  a  judgment 
is  admitted. "  And  it  was  neld  that  the  State 
was  not  entitled  to  appeal,  not  because  there 
was  no  such  crime  as  murder,  nor  because  the 
indictment  failed  to  properly  charge  defend- 
ant with  a  crime,  but  because  the  court 
heard  evidence,  and  found  from  that  evidence 
that  defendant  being  a  slave,  and  the  party 
alleged  to  have  been  killed  being  also  a 
slave,  was  not  a  person  who  could  commit  the 
crime  charged,  t.  e.,  he  was  excluded  from 
the  operation  of  the  law  defining  murder. 
Though  the  motion  in  that  case  was  called 
a  ** motion  in  arrest  of  judgment,"  it  was  not 
in  fact  such  a  motion.  A  motion  in  arrest  of 
judgment  is  founded  solely  on  matters  appar- 
ent on  the  face  of  the  record  which  vitiate  the 
proceedings.  It  raises  a  question  of  law  only, 
and  in  its  determination  the  court  looks  alone 
to  the  record.  A  question  of  fact  must  be 
raised  by  other  pleas.  The  motion  in  the  Bol- 
linger Que  was  not  founded  on  the  record 
alone,  but  presented  an  issue  of  fact,  and  for 
that  reason  ought  to  have  been  rejected  by  the 
court ;  but  the  court  tried  the  issue  of  fact 
thus  raised,  and  decided  it  in  favor  of  de- 
fendant, and  discharged  him.  The  facts 
presented  by  the  motion  could  have  been, 
and  ought  to  have  been,  introduced  on  the 
trial   Mfore    the  traverse    iury,   when  the 
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court  could  have  instructed  as  to  the  legal 
effect  of  such  facts.    If  this  had  been  done, 
and  the  court  had  declared  by  instruction 
that,  if  these  facts  were  proved,  the  defend- 
ant could  not  be  convicted  of  murder,  it  is 
manifest  the  State  would  have  had  no  right 
to  appeal ;  and  these  facts  being  proved  on 
the  motion  in  arrest  of  judgment,  and  the 
court,    upon  them,   having  discharged  de- 
fendant, the  same  result  as  to  the  State's 
right  of  appeal  would  follow.    The  Judg- 
ment had  not  been  arrested  on  the  record 
alone  or  on   the  record  at  all,  and  there- 
fore the  statute  had  not  provided  for  an  ap- 
peal  on    behalf  of    the  State.    We    quote 
further  from  the  opinion  in  that  case  as 
follows:    **The  judgment  of  the  trial  court 
was  that  these  reasons  [that  is,  the  fact  that 
the  defendant  and  the  party  slain  were  both 
slaves]  were  sufficient  to  authorize  the  judg- 
ment to  be  set  aside.    .    .    .    From  the  action 
of  the  trial  court  in  that  respect  the  State  can- 
not appeal,  any  more  than  it  could  if  on  the 
trial  of  the  cause  the  court  had  given  a  wrong 
instruction,  or  instructed  the  Jury  that  under 
the  evidence  they  should  acquit  the  defend- 
ant.   Although  such  instructions  might  be 
erroneous,  and  ultimate  in  the  discharge  of 
a  criminal,  no  appeal  could  be  taken  by 
the  State  because  the  law  so  declares.  ^    Tak- 
ing the  grounds  of  the  decision  and  the  facts, 
we  do  not  regard  that  case  as  decisive  of  the 
question  on  the  record  now  before  ns.     It  is 
true  the  opinion  there  gives  color  to  the 
transposition  of  the  langua^  of  the  statute, 
and  the   interpolation  in  it  of  the  words 
'^form"  and   "*  substance. "     What  the  court 
meant  by  such  transposition  and  interpola- 
tion it  IS  difficult  to  tell.    It  seems  this 
was  done  in  that  case,   as  is  often  done  in 
judicial  decisions,    by  the  use  of  expres- 
sions the  far-reaching  effects  of  which  are 
not  appreciated  at  the  time.     But  the  lan- 
guage of  the  judge  must  be  construed  in 
connection  with  the  facts  of  the  case  in  which 
it  is  uttered. 

There  are  three  cases  where  the  State  has 
a  right  to  appeal:  (1)  Where  the  indict- 
ment is  quashed ;  (2)  where  the  indictment 
is  adjudged  insufficient  on  demurrer;  (8) 
where  the  judgment  thereon  is  arrested.  The 
plain  grammatical  construction  of  this  lan- 
guage would  limit  the  word  **  insufficient, "  as 
a  qualifying  term,  to  the  second  phrase 
only.  We  do  not  see  how  it  can  be  extended 
so  as  to  qualify  the  first  and  third  phrases, 
and  vet,  if  the  language  is  to  be  taken 
literally,  that  is  what  this  court  did  in  the 
Bollinger  Case,  The  transposition  made  by 
tlie  court  has  that  effect.  The  language  of 
Judge  Norton  is,  ''The  right  of  the  State  to 
prosecute  an  appeal  is  limited  to  those  cases 
where  the  indictment  has  been  adjudged  in- 
sufficient, either  on  motion  to  quash,  or  de- 
murrer, or  motion  in  arrest  of  judgment.** 
We  can  accept  this  language  as  a  correct  ex- 
position of  the  statute,  if  the  word  **  insuffi- 
cient" be  held  to  mean  any  insufficiency  for 
which  a  demurrer  will  lie.  The  first  clause 
is  a  general  statement  that  an  appeal  will  lie 
**  when  an  indictment  is  quashed. "  There  is 
no  qualifying  term  used  in  connection  with 
this  declaration.    Hence,  if  that  stood  alone,  I 
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no  one  would  question,  we  presume,  that  an 
appeal  would  lie  in  behalf  of  the  State  H 
any  indictment  be  quashed  for  any  of  the 
reasons  for  which  a  motion  to  quash  can  be 
interposed.    The  next  provision  is  that  an 
appeal  will  lie  if  the  indictment  be  **  ad- 
judged insufficient  on  demurrer. "     Here  we 
find  a  qualifyinf^  term,  and  the  question  ia 
how  far  it  was  intended  to  limit,  not  only 
the  words  used   in   immediate    connection 
therewith,  but  also  the  preceding  and  sub- 
sequent clauses.    And  here  the  interpolation 
mentioned  comes  in.    With  this  interpolation 
the  phrase  would  read  that  an  appeal  would 
lie  ii  the  indictment  be  adjudged  insufficient 
on  demurrer,  in  **form  or  substance."    And 
here  we  have  introduced  another  term,  **  sub- 
stance,"   for    definition.     We   can   readily 
determine  the  meaning  of  **  form"  in  its  con- 
nection ;  but  what  is  the  meaning  of  the 
word  ''substance"  in  that  same  connection? 
Defendant  evidently  uses  the  terms  "form" 
and  "  substance"  as"  synonymous.    He  says : 
"  No  attack  is  made  upon  the  information  on 
the  ground  of  insufficiency  in  form  or  sub- 
stance. "    If  he  does  not  mean  to  convey  the 
idea  here  that  the  failure  of  an  indictment 
to  charge  a  crime  is  not  an  insufficiency  in 
substance,  then  he  conveys  no  meaning  at  all, 
except  that  a  failure  to  charge  a  crime  ia 
simply  an  insufficiency  in  form.   Mr.  Bouvier 
defines  "  substance"  as  f ol  lows :    "  That  which 
is  essential :    it  is  used   in  opixwition  Uy 
'  form. '"    That  definition  meets  our  approba- 
tion so  fully,  and  seems  so  clear  and  concise, 
that  any  further  auotation  in  support  of  it  or 
elaboration    of  it   would    be    superfluous. 
Hence,  when  an  indictment  is  adjudged  in- 
sufficient in  substance,  it  is  because  It  lacka 
something  essential  to  make  a  legal  charge 
of  crime.    Certain  portions  of  an  Indictment 
are  formal  and  some  substantial.    The  state- 
ment or  body  of  the  indictment  must  set  forth 
all  the  ingredients  of  the  offense,  and  charge 
the  defendant  directly  and  positively  with 
the  commission  of  it.    This  is  the  substance 
of  the  charge,  because  essential  to  it.     But 
the  most  substantial  part  of  the  whole  indict- 
ment is  the  charge  of  an  "offense."    But  the 
argument  is  that,  if  the  indictment  charges 
no  "offense,"  it  is  not  insufficient,    within 
the  meanini?  of  that  word  as  used  in  the 
statute  under  review.    Let  us  illustrate  this. 
An  indictment  for  grand   larceny  fails  to- 
charge  that  the  taking  and  conversion  were 
done    feloniously.    Here    an  essential    in- 
gredient of  the  crime  is  omitted,  and  hence 
the  indictment  is  insufficient  in  substance 
to  put  the  party  charged  on  his  defense  for 
that  crime.    Suppose  the  indictment  in  that 
case  should  charge  that  the  taking  was  done 
feloniously,  but  omitted  to  set  out  the  venue 
of  the  crime.    In  such  case  the  indictment 
would  not  be  defective  in  substance,  but  in 
form  only ;  for  the  party  was  charged  with 
a  crime,  no  matter  where  committed.     Sup- 
pose, again,  an  indictment  should  charge, 
in  a  formal  way,  that  a  man,  being  the  owner 
of  a  horse,  feloniously  took  it  to  town  with 
intent  to  sell  it.    It  is  no  crime  for  an  owner 
to  take  his  horse  to  town  to  sell  it.    Now, 
could  it  be  said  that  such  an  indictment  was. 
not  insufficient  in  substance?    We  clearly 
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think  not.  In  such  case  the  defendant  would 
demur,  and  say :  ^  I  concede  I  did  what  the 
indictment  charffes  I  did,  but  I  challenge 
the  sufficiency  of  the  facts  charged  to  con- 
stitute a  crime  in  law."  The  court  sustains 
the  demurrer,  and  very  clearly,  in  our  opin- 
ion, adjudges  the  indictment  insufficient.  If 
an  indictment  is  insufficient  for  the  failure  to 
make  one  essential  averment  to  constitute  a 
crime  punishable  by  law,  a  fortiari  would 
it  be  insufficient  if  it  charged  facts  which, 
if  true,  constitute  no  crime  known  to  the 
law.  It  seems  to  us,  therefore,  that,  granting 
the  right  to  interpolate  the  words  ^'forrn^ 
and  **  substance"  in  the  statute,  the  State 
would  have  the  right  of  appeal  when  the  in- 
dictment is  adjudged  insufficient  for  failure 
to  charge  facts  constituting  a  crime. 

That  the  word  **  insufficient"  has  not  the 
restricted  meaning  contended  for  bj  defend- 
ant appears  from  another  consideration.  The 
word  **  demurrer"  is  used  in  its  generic  sense, 
and,  when  it  is  affirmed  that  an  appeal  will 
lie  when  an  indictment  is  adjudged  insuffi- 
cient on  demurrer,  it  must  mean  any  insuffi- 
ciency that  can  be  presented  by  demurrer, 
and  the  failure  to  state  facts  constituting  an 
offense  is  one  ground  of  demurrer.  This  is 
elementary  law,     4  Bl.  Com.  838. 

Another  very  cogent  reason  why  defendant's 
construction  is  not  correct  may  be  found 
upon  a  consideration  of  the  context.  We 
have  said  enough  in  regard  to  the  extent  and 
limit  of  the  qualifying  word  **  insufficient. " 
The  fact  that  the  Leicislature  did  not  see 
proper  to  put  that  (]^ualifying  word  in  all 
the  phrases  of  the  section  proves  conclusively 
that  an  appeal  could  be  taken  upon  sustaining 
a  motion  to  quash,  demurrer,  or  motion  in 
arrest  of  judgment  for  any  of  the  grounds 
on  which  either  could  be  interposed,  for  it 
is  inconceivable  that  the  Legislature  intended 
to  allow  an  appeal  when  an  indictment  is 
quashed  for  any  reason,  and  not  give  it 
when  a  demurrer  is  sustained  for  any  reason. 
We  cannot  and  ought  not  to  attribute  to  the 
Legislature  an  intent  to  make  a  distinction 
between  a  motion  to  quash  and  a  demurrer 
when  there  is  no  reason  or  common  sense  in 
such  distinction.  Under  our  statute,  (§  4112, 
Rev.  dtat.  1889, )  a  demurrer  to  and  a  motion 
to  quash  an  indictment  perform  identically 
the  same  office  and  have  iaentically  the  same 
effect  upon  the  indictment  and  the  status  of 
the  case,  when  either  is  sustained,  is  the 
same.  To  allow  an  appeal  when  a  motion 
to  quash  is  sustained  for  any  reason,  and 
not  allow  an  appeal  when  a  demurrer  is 
sustained  for  any  reason,  would  manifestly 
be  absurd ;  and  again,  it  would  be  manifestly 
absurd  to  hold  that  the  State  may  appeal 
when  the  court  quashes  an  indictment  or 
sustains  a  demurrer  or  motion  in  arrest  for 
some  informality,  which  could  be  corrected 
so  as  to  make  a  legal  charge,  but  deny  the 
right  of  appeal  if  the  trial  court  sustain  a 
motion  to  quash,  demurrer,  or  motion  in  ar- 
rest, for  the  reason  the  law  under  which  the 
indictment  is  found  is  unconstitutional,  and 
therefore  no  law  at  all.  In  the  one  case  the 
error,  if  any,  is  limited ;  in  the  other,  it  is 
co-extensive  with  the  Commonwealth.  The 
St.  Louis  Court  of  Criminal  Correction,  as 
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well  as  all  other  courts  of  the  State  exercis- 
ing criminal  jurisdiction,  can  declare  a  law 
unconstitutional  and  void,  and  hence  non-en- 
forceable ;  so  can  all  the  trial  courts  in  the 
State ;  and,  if  no  error  of  such  courts  in  that 
respect  can  be  corrected  by  the  appellate 
courta,  the  most  wholesome  law  may  be  made 
nugatory  by  one  court  and  there  be  no  rem- 
edy. The  logic  of  defendant's  argument  ia 
that  the  State  can  have  the  action  of  the  trial 
court,  in  holding  an  indictment  defective  be- 
cause it  fails  to  use  the  word  **  feloniously" 
in  its  proper  place  and  as  often  as  required, 
reviewed  by  the  higher  courts ;  but  when  the 
trial  court  sets  at  naught  a  law  enacted  and 
approved  by  co-ordinate  branches  of  the  gov- 
ernment, the  State  is  without  remedy.  This 
is  grasping  at  the  shadow  and  letting  go  the 
substance.  **The  presumption,"  savs  End- 
lich  in  his  work  on  Interpretation  of  Statutes, 
(section  264, )  **  against  absurdity  in  the  pro- 
vision of  a  legislative  enactment  is  proba- 
bly a  more  powerful  guide  to  its  construction 
than  even  the  presumption  against  unreason, 
inconvenience,  or  inlustice.  The  Legisla- 
ture may  be  supposed  to  intend  all  of  these 
but  it  can  scarcely  be  supposed  to  intend  its 
own  stultification." 

Our  conclusion  on  this  question  is  that  the 
State  has  the  right  of  appeal  or  writ  of  error 
when  a  motion  to  quash,  demurrer,  or  motion 
in  arrest  is  sustained  on  any  of  the  grounds 
for  which  either  will  be.  We  do  not  think 
the  subsequent  clause  of  section  4200,  iupra, 
that,  upon  sustaining  a  motion  to  quash,  de- 
murrer, or  motion  in  arrest,  the  court  may 
hold  the  defendant,  if  it  has  reason  to  believe 
that  he  ''can  be  convicted  of  an  offense,  if 

groperly  charged,"  was  intended  to  limit  the 
tate's  right  of  appeal.  The  object  of  this 
provision  was  simply  to  bind  defendant  to 
appear  and  answer  further,  if  the  court 
should  hold  there  was  reasonable  cause  for  it. 
Having  disposed  of  the  question  raised  by 
the  motion  to  dismiss  the  writ  of  error,  we 
will  now  inquire  whether  the  court  below 
committed  error  in  sustaining  defendant's 
motion  to  quash  the  information  on  the 
ground  that  the  Act  under  which  it  was 
drawn  is  unconstitutional. 

1.  The  first  contention  of  defendant  is  that 
the  title  of  the  Act  under  which  this  infor- 
mation is  drawn,  in  its  relation  to  the  body 
of  the  enactment  itself,  fails  to  conform  to 
section  28,  art.  4,  of  the  Constitution  of  Mis- 
souri, which  provides  that  ''no  bill  .  .  . 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title, "  and  the 
Act  is  therefore  inoperative  and  void.  The 
title  of  the  Act  is  "An  Act  to  Prohibit  Book- 
making  and  Pool-sellinff."  The  Act  itself 
provides  that  everyone  shall  be  guilty  of  a 
misdemeanor  who  keeps  rooms  for  book- mak- 
ing or  pool-selling  upon  the  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beast,  which  is  to  take 
place  beyond  the  limits  of  this  State ;  or  who- 
makes  books  or  sells  pools  on  such  events ;  or 
who  makes  books  or  sells  pools  on  the  result  of 
any  political  nomination,  appointment,  or 
election,  wherever  made  or  held ;  or  who 
makes  books  with  or  sells  pools  to  minors 
on  such  events.    It  is  claimed  that  the  title 
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of  this  Act.  in  its  relation  to  the  Act  itself, 
fails  to  come  up  to  the  constitutional  require- 
ment quoted,  in  that  the  title  does  not  ex- 
press the  subject  of  the  Act  at  all ;  but,  if  it 
should  be  held  that  the  subject  is  expressed, 
it  is  not  clearly  expressed.  The  contention 
is  that  the  title  of  the  Act  is  to  *"  prohibit, '* 
while  the  body  of  the  Act  regulates,  book- 
making  and  pool -selling,  and  therefore  the 
title  does  not  contain  the  subject,  within  the 
meaning  of  this  constitutional  inhibition. 
It  is  settled  in  this  State  that  this  provision 
of  the  Constitution  is  mandatory ;  and  it  is 
equally  well  settled  that  it  should  be  liber- 
ally construed.  State  y.  Jack9on  County  Ct. 
103  Mo.  531. 

The  main  question  argued,  and  the  main 
question,  in  our  view,  involved  in  the  case, 
is,  Does  this  Act  prohibit  or  regulate  book- 
makinff  and  pool -selling?  If  it  is  one  of 
prohibition,  and  this  is  clearly  expressed  in 
the  title,  the  Act  is  valid.  On  the  other 
hand,  if  it  is  one  of  regulation,  it  is  invalid. 
The  provision  of  the  nature  of  the  one  under 
review  was  first  introduced  in  this  State  in 
the  Constitution  of  1865,  as  follows:  **No 
law  erioeted  by  the  Oeneral  AMembly  shall  re- 
late to  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title ;  Imt^  tf  any  subject 
ernbrciced  in  an  Act  be  iwt  expressed  in  tJie  title, 
mch  Act  shaU  be  void  as  to  so  much  titer eof  as  is 
not  expressed,"  Four  apparently  important 
changes  were  made  by  the  Coiistitution  of 
1875:  (1)  The  woM  "bill"  is  substituted 
for  "  law  enacted  by  the  General  Assembly ;" 
(2)  the  words  in  the  Constitution  of  1865  we 
have  italicized  are  omitted;  (8)  the  word 
"clearly"  is  inserted  before  the  word  "ex- 
pressed;" (4)  the  word  "contain"  is  substi- 
tuted for  the  words  "  relate  to. " 

There  is,  of  course,  a  marked  difference 
between  "bill"  and  "a  law  enacted  by  the 
General  Assembly. "  We  do  not  deem  it  neces- 
sary in  this  case  to  enter  into  a  discussion  of 
the  object  of  this  change.  It  may  or  may  not 
have  been  intended  to  affect  the  general  in- 
tent of  the  provision,  but  whether  it  did  or 
not  we  leave  for  future  consideration  when 
a  more  doubtful  case  than  the  one  in  hand 
arises.  The  omission  of  the  words  we  have 
italicized  was  intended  probably  to  emphasize 
the  general  object  of  the  provision,  that  a  bill 
flhall  contain  but  one  subject.  The  word 
"clearly"  may  have  been  intended  to  require 
greater  precision  in  the  title  than  was  indi- 
cated by  the  use  of  the  word  "expressed," 
without  a  qualifying  term.  We  do  not  deem 
it  necessary,  however,  to  elaborately  discuss 
the  effect  these  changes  were  intended  to  have 
upon  the  meaning  and  scope  of  this  provision, 
and  we  will  proceed  at  once  to  determine 
whether  tiie  Act  in  question,  entitled  as  it  is, 
conforms  to  the  inhibition  as  it  e^cists  in  the 

S resent  Constitution.  This  court  has  the  un- 
oubted  right  and  authority  to  declare  an 
Act  of  the  (General  Assembly  void  on  the 
ground  that  it  fails  to  conform  to  or  is  in 
conflict  with  the  Constitution. 

The  constitutional  provision  under  review 
has  two  distinct  aspects  in  its  relation  to  the 
power  of  the  court  to  nullify  an  Act  for 
non-conformity  to  it :  (1)  If  the  title  of  an 
Act  clearly  fails  to  contain  the  subject,  or 
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the  Act  clearly  contains  two  incon^uous  sub- 
jects, whether  expresed  in  the  title  or  not, 
the  Act  is  void  per  se,  without  regard  to 
whether  legislators  or  people  were  misled  or 
not.  In  such  case,  the  only  question  for  the 
courts  to  determine  is.  Does  the  title  clearly 
fail  to  contain  the  subject,  or  does  the  Act 
contain  two  or  more  incongruous  subjects? 
If  the  courts  can  answer  this  question  m  tlie 
aiflrmative,  the  Act  will  be  declared  unconsti- 
tutional ;  if  in  the  negative,  it  will  be  held 
valid.  Here  the  courts  can  find  some  solid 
ground  on  which  to  stand.  The  main  object 
of  this  inhibition  was  to  require  the  title  to 
contain  the  subject  of  the  Act,  and  to  prevent 
the  insertion  in  the  same  bill  of  two  or  more 
incongruous  subjects,  not  because  legislators 
and  people  might  be  misled,  but  to  prevent 
log-rolling  ana  cross- lifting,  by  which  dif- 
ferent interests  might  combine  and  succeed 
in  enacting  an  omnibus  statute  that  could 
never  be  passed  if  each  subject  had  to  stand 
or  fall  on  its  own  merits  or  demerits.  This 
principle  finds  many  illustrations  in  the  ad- 
judged cases  of  this  and  other  states.  State 
V.  Jackson  County  Courts  102  Mo.  581 ;  Coolev, 
Const.  Lim.  170  et  seq.,  and  cases  cited  in 
notes.  In  the  case  at  hsLt  it  is  claimed  that 
the  subject  of  the  Act  as  contained  in  its 
title  is  the  prohibition,  while  the  subject  of 
the  Act  itself  is  the  regulation  of  book-mak- 
ing and  pool -selling,  and  hence  that  the  title 
does  not  contain  the  subject  of  the  Act.  The 
ar^ment  is  that  a  law  which  prohibits  cer- 
tain acts  of  a  given  class  inferential  ly  per- 
mits the  other  acts  of  that  class,  and  is  there- 
fore a  law  to  reffulate  the  whole  class.  The 
aitomey  for  defendant  cites  in  support  of 
this  contention  the  cases  of  Beople  v.  Oatksa^, 
61  Mich.  285 ;  Cantril  v.  Satner,  50  Iowa. 
26 ;  Be  Ranch,  70  Mich.  896 ;  ^aU  v.  Jon», 
(N.  J.)  12  Cent.  Rep.  ^802,  and  Miller  v. 
Jones,  80  Ala.  89. 

Before  examining  these  authorities,  we 
will  advert  to  a  fundamental  error  counsel 
has  fallen  into  in  the  discussion  of  the  ques- 
tion. In  order  that  we  may  present  the  po- 
sition taken  fairlv,  we  quote  from  the  brief 
and  argument  of  aefendant's  attorney  as  fol- 
lows :  "  The  court  has  before  it  an  Act  to 
prohibit  book-making  and  pool -selling.  The 
title  is  clear,  positive,  ana  unequivocal.  It 
declares  that  the  subject  of  the  Act  is  the 
prohibition  of  book-making  and  pool-selling, 
it  does  not  suggest  that  pool -selling  or  booE- 
making  of  any  description  may  be  carried  oii 
at  any  place  within  this  State.  It  declares 
that  the  subject  of  the  Act  is  absolute  pro- 
hibition of  book-making  and  pool -selling 
of  every  description.  It  does  not  advise  the 
legislator  who  reads  the  Act  by  its  title  that 
pool-selling  and  book-making  upon  events 
which  occur  within  this  State  is  niade  a  law- 
ful occupation  by  the  subject  matter  of  the 
Act. "  There  is  m  this  extract  an  erroneous 
assumption  of  fact,  and  a  false  conclusion 
of  law  upon  the  fact  assumed.  The  title 
does  not  declare  "that  the  subject  of  the  Act 
is  the  absolute  prohibition  of  book-making 
and  pool -selling  of  every  description."  If 
it  did,  there  would  be  much  plausibility  in 
the  argument  that  the  title  does  not  contain 
the  subject.     We    must  construe  the   title 
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and  the  Act  as  written.     We  have  no  right 
to  interpolate  words  into  the  title  or  Act,  or 
both  unless  such  words  are  necessarily  un- 
derstood; and  we  do  not  think  the  words 
''absolute"  and  ** every  description''  are  nec- 
essarily understood  in  the  title  of  the  Act 
before  us.     The  roost  serious  error,  however, 
in  the  quoted  extract  is  the  le^al  deduction 
the  attorney  makes.    The  assumption  is  that 
the  Act  makes  pool -selling  and  book- mak- 
ing on  events  to  occur  in  Missouri  a  lawful 
occupation.    If  that  assumption  were  true, 
there  would  be  some  force  in  the  argument 
that  an  Act  which  prohibits  some  things, 
and  afBrmati  vely*sanctions  others  of  the  same 
class,  is  a  regulative,  and  not  prohibitive. 
Act.    But  does  this  Act  do  that?    It  is  not 
pretended  that  it  does  in  terms,  but  it  is  in- 
sisted it  does  inferentially.    The  contention 
is  that,  when  the  State  prohibits  some  things 
of  a  given  class,  it  sanctions  others  of  the 
same  general  class.    There  is  a  far-reaching 
fallacy   underlying   this  contention.      The 
State  does  not,  in  fact  or  in  contemplation  of 
law,  sanction  all  acts  it  does  not  prohibit, 
or  for  which  it  provides  no  punishment.     It 
may  see  proper  to  leave  some  wrongful  acts 
of  its  citizens  to  be  regulated  by  the  usages 
of  society,  by  public  opinion,  and  by  the 
social  and  natural  forces  inherent  in  man's 
nature.     There  is  a  radical  and  fundamental 
distinction  between  a  failure  to  provide  pun- 
idiment  for  an  act  and  the  sanction  of  it. 
>Iany  illustrations  of  this  distinction  can  be 
drawn  from  the  civil  and  criminal  laws,  not 
only  of  our  State,  but  all  states  and  coun- 
tries.    One  will  suffice  for  our  present  pur- 
pose.    It  is  made  a  capital  crime  for  a  man 
to  have  illicit  sexual  intercourse  once  with 
a  female  under  fourteen  years  old,  whether 
with  or  without  her  consent;  but,   if  the 
female  be  one  day  over  the  age  of  fourteen 
years,    one   single   act  of  such    intercourse 
with  her,  with  her  consent,  is  no  crime  at 
all.     State  v.  Orawner,  56  Mo.  147 ;  State  v. 
West,  84  Mo.  440.     Can  it  be  said  the  State, 
by  not  providing  a  punishment  for  the  lat- 
ter act,  sanctions  it?    The  statement  of  the 
question   contains   its   own   answer.     This 
phase  of   the  subject  is  well  illustrated  by 
the  agitation  that  sprew  out  of  the  ordinances 
of  the  city  of  St.  Louis  a  few  years  ago  au- 
thorizing  the   licensing  of   bawdy-houses. 
The  distinction  between  the  State  failing  to 
punish  an  act,  and  its  sanction  of  the  act 
by  muting  a  license  to  do  it,  was  sharply 
made  in  that  controversy,  and  the  ordinances 
in  question  soon  went  down  under  the  indig- 
nation of  an  outraged  people.     When   the 
mothers  and  fathers,   husbands  and  wives, 
brothers  and  sisters,  of  the  State  came  to  real- 
ize that  they,  in  law,  gave  affirmative  sanc- 
tion to  prostitution,  by  authorizing  its  exist- 
ence for  a  consideration  by  way  of  a  license 
fee,  they  withdrew  such  sanction,  emphati- 
cally and  irrevocably.     The  Louisiana  lot- 
tery is  another  forcible  illustration.    This 
gigantic  organization  has  become  a  national 
evil,  intensified  by  state  sanction,  authority, 
and  license.    Octopus- like,  it  has  laid  its 
blighting  hands  upon  every  city  and  hamlet 
from  ocean  to  ocean,  corrupting  the  morals 
of  the  nation,  and  drawing  money  from  the 
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people  by  the  million.  National  sentiment, 
which  this  great  wrong  outrages,  will  no 
doubt  ultimately  compel  the  withdrawal 
from  it  of  state  authority  to  carry  on  its  ne- 
farious business. 

The  State,  it  is  said,  can  do  no  wrong; 
but  whether  this  be  true  or  false,  it  cannot 
be  affirmed  that  the  State  in  any  case  sanc- 
tions a  wrong,  in  law  or  fact,  for  which  it 
provides  no  punishment.  On  the  other  hand, 
we  believe  we  can  safely  affirm  that  the  State 
sanctions  nothing  by  implication.  Our  Bill 
of  Rights  guarantees  life,  liberty,  and  the 
fruits  of  industry.  Personal  and  property 
rights  find  their  sanction  in  the  common 
law  of  our  State,  and  of  all  states.  These 
are  imbedded  in  the  fundamental  laws  of  the 
land.  They  form  a  part  of  the  affirmative 
jurisprudence  of  the  State,  sanctified  by  time 
and  experience.  But  when  the  State  pro- 
vides a  punishment  for  a  part  of  a  class  of 
evils,  it  does  not  inferentially  sanction  the 
remainder  of  such  class,  for  which  it  does 
not  see  proper  to  provide  a  punishment.  It 
does  not  by  prohibiting  one  wrong  sanction 
another.  No  positive  law  exists  for  the  pro- 
tection of  transactions  growing  out  of  and 
founded  upon  bets  and  wagers.  Book-mak- 
ing and  pool-selling  on  ''the  result  of  any 
trial  or  contest  of  skill,  speed,  or  power  of 
endurance  of  man  or  beiast"  on  events  to  oc- 
cur anywhere,  are  not  within  the  protection 
of  the  laws  of  Missouri.  They  are  contra 
bonoa  mores  J  and  the  courts  will  refuse  to  en- 
force contracts  growing  out  of  them.  Hdyden 
V.  LittU,  85  Mo.  418. 

Prize* fighting,  which  is  a  contest  of  skill 
and  power  of  endurance  of  man,  is  positively 
prohibited  as  criminal  in  this  State.  Section 
8757.  Betting  on  the  result  of  elections  is 
made  a  misdemeanor  by  section  5215.  Bet- 
ting on  horse-races,  while  not  made  crimi- 
nal, is  not  recognized  by  our  courts  as  a 
lawful  business.  A  contract  growing  out  of 
it  will  not  be  enforced.  But  this  argument 
on  our  part  is  a  work  of  supererogation. 
The  attorney  for  defendant  supports  our 
views  of  the  law  on  this  subject  m  the  fol- 
lowing language  in  his  brief:  ''As  horse- 
racing  is  a  game,  it  may  safely  be  assumed 
that  any  trial  of  speed  or  endurance  between 
man  and  man,  or  ^ast  and  beast,  or  between 
man  and  beast,  is  likewise  a  game.  A  foot- 
race has  been  held  to  fall  within  the  category 
of  games  {Swapgard  v.  Hancock^  25  Mo. 
App.  605)  ;  and  dog  fights,  prize-flehts, 
chicken  fights,  base-ball  contests,  foot- 
races, regattas,  and  all  trials  of  skill,  speed, 
and  endurance  of  the  kind,  must  necessarily 
fall  within  the  same  category.  ...  It 
has  always  been  the  policy  of  the  law  to 
discourage  bets  and  wagers  as  being  contra 
bonos  mores. " 

Some  of  the  events  mentioned  in  the  Act 
also  beintr  criminal,  and  bets  on  some  being 
also  criminal,  and  bets  on  the  others  being 
unlawful,  not  in  the  sense  of  being  criminal, 
but  being  unlawful  because  contrary  to  good 
morals,  and  hence  contracts  growing  out  of 
them  being  non- enforceable,  the  State  in 
failing  to  provide  a  punishment  for  book- 
making  ana  pool-selling,  or  events  to  occur 
in  the  State,  does  not  thereby  sanction  or 
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regulate  them.  Especially  does  it  seem  clear 
to  us  that  it  should  not  be  held  that  the 
State  sanctions  an  ev^il  by  implication  or 
inference.  If  it  has  power  to  sanction  and 
regulate  evil  at  all,  it  would  require  an 
unequivocal,  affirmative  declaration  by  the 
State  to  that  eflPect,  to  accomplish  it.  It 
appearing  that  the  State  in  the  Act  before 
the  court  has  not  sanctioned  and  regulated 
anything  that  ouffht  to  be  the  end  of  the 
discussion ;  but  defendant's  attorney  claims 
to  have  the  support  of  the  courts  of  other 
states  in  the  cases  cited,  iupra,  for  the  posi- 
tion he  assumes.  We  will  examine  them 
and  see  if  they  do  jrive  countenance  to  tbe 
doctrine  contended  u>r.  In  People  v.  Qad- 
v>ay,  61  Mich.  285,  the  situation  was  tbat  in 
1881  the  Legislature  passed  an  Act  entitled 
**An  Act  to  Regulate  the  Sale  of  Spirit- 
uous, Malt,  Brewed,  Fermented,  and  Vinous 
Liquors;  to  Prohibit  the  Sale  of  Such 
Liouors  to  Minors,  Intoxicated  Persons,  and 
to  Persons  in  tbe  Habit  of  Getting  Intoxi- 
cated ;  to  Provide  a  Remedy  against  Persons 
Selling  Liquors  to  Husbands  or  Children  in 
Certain  Cases.  ^  In  1888  this  law  was  amended 
by  adding  a  new  section,  as  follows:  ''It 
shall  not  be  lawful  for  anjr  person  including 
druggists,  by  himself,  his  clerk,  agent,  or 
servant,  directly  or  indirectly,  to  sell  or  offer 
for  sale,  furnish  or  give  away,  any  spirit- 
uous, malt,  brewed,  fermented,  or  vinous 
liquors,  or  any  beverages,  liquors,  or  liquors 
containing  any  spirituous,  malt,  brewed, 
fermented,  or  vinous  liquors,  or  suffer  the 
same  to  be  done  at  any  time  within  a  radius 
of  two  miles  from  the  grounds  or  premises 
of  the  Michigan  Military  Academy,  an  in- 
stitution of  learning  located  near'  Orchard 
Lake,  in  the  county  of  Oakland,  in  this 
State."  The  Supreme  Court  of  Michigan 
held  this  amendment  unconstitutional,  oe- 
cause  not  germane  to  the  original  law,  which 
was  one  of  reflation  of  the  liquor  traffic. 
The  court  says :  **  The  pecul  iar  characteristic 
of  the  section  added  by  the  amendment  is 
the  rettrieted  and  loecd  application  of  the 
prohibition.  It  segregates  from  the  seneral 
territory  over  which  the  bodv  of  the  Act  ex- 
tends a  certain  circle  around  the  premises  of 
the  militarv  academy,  and  in  that  circle  en- 
tirely pvohibite  the  traffle.  In  aU  other  points 
qf  the  State  it  regulates;  here  it  prohibits,  ^ 
The  italics  are  ours.  In  MiUer  v.  Jones,  80 
Ala.  89,  the  title  of  the  Act  assailed  was 
''An  Act  to  Regulate  the  Sale,  Giving  Away, 
or  Otherwise  Disposing  of  Spirituous,  Vin- 
ous, or  Malt  Liquors,  or  Intoxicating  Bitters, 
or  Patent  Medicines  Having  Alcohol  as  a 
Base,  in  Talladega  County.^'  The  body  of 
the  Act  provided  for  a  vote  on  the  question 
in  the  county  named,  and,  if  a  majority  of 
those  entitled  to  vote  were  in  favor  of  pro- 
hibition, then  it  should  be  illegal  to  sell 
liquor,  etc.  The  Supreme  Court  of  Alabama 
says :  "  But  one  subject  is  expressed  in  the 
title, — the  regulation  of  tbe  sale,  givine 
awav,  or  otherwise  disposing  of  liquors ;  ana 
the  inquiry  is.  Does  the  title  express  the 
subject  contained  in  the  enactment?  In  other 
words,  are  regulation  and  prohibition  the 
same  or  distinct  subjects?  'Regulate'  and 
'  prohibit'  have  different  and  distinct  mean- 
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ings.  ...  To  regulate  the  sale  of  liquors 
implies,  ex  ti  termini,  Uiat  the  business  may 
be  enioyed  in  or  carried  on  subject  to  estab- 
lished rules  or  methods.  Prohibition  is  to 
prevent  the  business  beinf  enniged  in  or 
carried  on  entirely  or  partially.  And  the 
Act  was  held  unconstitutional  because  the 
subject  was  not  expressed  in  the  title.  Tbe 
enactment  was  held  to  be  prohibitory,  though 
the  prohibition  was  oonaitional.  If  a  ma- 
lority  was  against  the  sale  of  liquor,  no 
liquor  could  be  sold ;  if  a  majority  was  not 
against  such  sale,  then  liquor  mifht  be  sold. 
Hence  the  prohibition  provided  by  the  law 
was  conditional,  and  not  absolute,  and  yet 
it  was  held  to  be  a  law  to  prohibit  tbe  Mile 
of  liquor.  In  Be  Hduek  this  question  came 
again  before  the  supreme  court  of  Michigan, 
and  was  decided  May  18,  1888,  70  Mich.  396. 
In  1887  the  Legislature  passed  an  Act  entitled 
"An  Act  to  Regulate  the  Manufacture  and 
Sale  of  Malt,  Brewed,  or  Fermented,  Spiritu- 
ous, or  Vinous  Liquors  in  the  Several  Coun- 
ties of  This  State. ''  The  bodv  of  the  Act 
f provided  that  the  question  or  the  sale  of 
iquors  miffht  be  submitted  to  a  vote  of  tbe 
people  of  the  respective  counties,  and  if  a 
majority  of  those  entitled  to  vote  were 
against  the  manufacture  and  sale  of  liquor 
in  any  county,  then  it  should  be  unlawful 
to  manufacture  or  sell  liquor  in  such  countv, 
and  the  general  law  on  the  subject  should 
be  suspended  therein.  The  court  says: 
"When  it  [the  law]  was  enacted  there  was 
a  ffeneral  law  in  force  regulating  the  sale  of 
spirituous,  malt,  brew^,  fermented,  and 
vinous  liquors,  under  certain  restrictions  and 
limitations;  upon  complying  with  whidi, 
and  paying  the  taxes  prescribed  by  another 
general  law,  it  was  lawful  for  any  person  to 
engage  in  the  manufacture  and  sale  of  such 
liquors  in  any  county  in  this  State.  The^e 
general  laws  were  not  repealed  by  the  pas- 
sage of  the  Act  in  question.  In  reviewing 
these  various  sections,  it  is  apparent  that  Uic 
object  of  the  Act  is  to  prohibit  the  manu- 
facture and  sale  of  liquors  to  be  used  as  a 
beverage.  There  is  no  attempt  by  t^e  Legis- 
lature to  disguise  this  object  in  the  body  of 
the  Act :"  and  the  court  held  that  the  Art 
was  unconstitutional,  because  its  title  was 
to  regulate,  and  the  enactment  itself  was  to 
prohibit  the  liquor  traffic,  on  certain  condi- 
tions. Here  again,  as  in  the  Alabama  case, 
this  Act  was  construed  to  be  one  of  prohibi- 
tion, thougjh  such  prohibition  was  partial 
and  conditional.  The  case  of  Cantril  v. 
Sainer,  59  Iowa,  26,  is  to  the  same  effect. 
The  Supreme  Court  of  New  Jeraev  in  Stat^ 
V.  Jones  (N.  J.)  12  Cent.  Rep.  hOi,  held 
that  partial  prohibition  of  the  liquor  traffic 
was  regulation  of  that  traffic,  in  support  of 
the  constitutionality  of  an  Act.  This  ruling 
is  in  direct  conflict  with  the  Iowa,  Michigan, 
and  Alabama  caees  cited.  But  the  New 
Jersey  court  proceeded  upon  the  theoir  that 
a  general  law  made  the  traffic  lawful,  and 
regulated  it,  and  the  Act  assailed  was  upon 
the  same  subject,  and  provided  for  furmer 
regulation,  on  certain  conditions. 

The  principle  of  the  Iowa,  Michigan  and 
Alabama  cases  is  that,  where  there  is  a  gen- 
eral law  providing  for  the  licensing  of  the 
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liquor  traffic,  the  conditional  prohibition  of 
it  in  a  prescribed  territory  is  prohibition, 
and  not  regulation  within  that  territory. 
That  principle  has  no  application  to  the  Act 
in  the  case  at  bar.  In  the  case  of  the  liquor 
traffic  a  positive  law  sanctioned  it.  In  the 
case  of  book-making  and  pool -selling,  there 
is  no  positive  law  sanctioning  them.  In  the 
former  case  it  is  held  that  it  is  not  the  use, 
but  the  abuse,  of  liquor  that  is  hurtful,  and 
that  the  sale  of  it  for  legitimate  purposes  is 
not  immoral.  In  the  latter  case  book-making 
and  pool -selling  are  held  to  be  contrarr  to 
good  morals,  and  the  courts  refuse  to  enforce 
contracts  growing  out  of  them.  But  tJie  Act 
before  the  court  is  prohibitory  in  its  entire 
flcope  and  purpose.  It  does  not  prohibit  all 
book-making  and  pool -selling  on  the  events 
named,  but,  as  fair  as  it  attempts  to  deal 
with  the  subject,  it  prohibits  them.  The 
Act  is  not,  it  is  true,  as  broad  as  the  title, 
but  it  is  germane  to  and  included  in  -it. 
Logically,  some  prohibition  is  included  in 
all  prohibition.  Logically,  the  title  does 
<;ontain  the  subject  of  the  Act.  The  title 
does  not  give  notice  how  the  prohibition  is 
to  be  effected,  or  to  what  extent,  whether 
partiallv  or  wholly,  whether  by  making  the 
Act  prohibited  a  felony  or  a  misdemeanor, 
but  it  does  give  the  information  that  the  Act 
is  for  the  prohibition  of  book-making  and 
pool-sellinff.  In  Be  BurrU,  66  Mo.  446,  this 
court,  si>eaking  of  an  Act  entitled,  ''An  Act 
in  Relation  to  County  Clerks, "  used  this  lan- 
guage :  **  It  is  not  intended  that  the  substance 
of  the  Act  shall  be  embraced  in  the  title, 
but  that  the  subject  should  be  stated  in  gen- 
eral terms,  and  not  specifically.  For  in- 
stance, an  Act  was  passed  by  the  General  As- 
sembly in  1877,  entitled  'An  Act  for  the 
Protection  of  Married  Women.'  The  title 
does  not  indicate  in  what  that  protection  was 
to  consist.  By  the  title  alone,  one  would  not 
know  whether  it  was  to  protect  married  wo- 
men in  their  rights  of  propertv,  or  in  their 
persons,  or  in  what  manner  the  protection 
was  to  be  afforded,  whether  by  conferring 
upon  them  rights  of  suffrage,  etc.  ;  .  .  . 
but  it  does  apprise  one  that  it  is  a  law  for 
their  protection. "  This  reference  to  the  Mar- 
ried Woman's  Act  well  illustrates  the  princi- 
ple that  the  title  of  an  act  may  contain  a 
generic  term,  and  the  body  of  the  enactment 
be  specific,  and  the  act  be  upheld,  provided 
the  enactment  itself  is  srermaue  to  and  in- 
cluded in  the  subject  of  the  title.  Cooley, 
Const.  Lim.  pp.  172,  178,  says :  "  The  gen- 
erality of  a  title  is  therefore  no  objection  to 
it,  so  long  as  it  is  not  made  a  cover  to  leg- 
islation incongruous  in  itself,  and  which  by 
no  fair  intendment  can  be  considered  as  hav- 
ing a  necessarv  or  proper  connection.  ^  In 
Luther  V.  Bayhr,  8  Mo.  App.  424,  the  Act 
in  question  was  an  Act  entitled  ''An  Act  to 
Better  Secure  the  Wages  of  Laborers  and 
Operatives.  ^  The  enactment  itself  provided 
that  all  employes  and  operatives  of  railroad 
and  other  corporations  should  have  priority 
of  payment  of  their  wages  over  othei  credi- 
tors. This  law  was  assailed  on  the  ground 
that  the  title  indicated  that  all  wages  of  all 
emplov6s  and  operatives,  by  whomsoever  em- 
ployed, were  to  be  secured,  while  the  bene- 
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fits  of  the  Act  in  Its  body  were  extended  to 
the  employes  and  operatives  of  railroad  and 
other  corporations  only,  and  therefore  that 
the  body  of  the  Act  was  not  co-extensive 
with  its  title.  The  court  held  that  the  Act 
was  not  violative  of  the  contitutional  provis- 
ion under  discussion.  Judge  Hayden,  speak- 
ing for  the  court,  said:  ''Here  are  no  in- 
congruous and  uncoimected  matters  joined. 
The  title  fairly  expresses  the  subject  of  the 
Act.  Though  it  is  too  broad,  the  title  is  not 
adapted  to  deceive.  An  Act  cannot  be 
declared  void  merely  because  qualifying 
phrases  mieht  have  been  used  in  the  title 
which  would  more  exactly  have  shown  the 
limitations  of  the  Act.  The  title  must  be  a 
title  which  implies  generality.  Here  the 
general  subject  is  clearly  expressed  in  the 
title,  and  what  might  properly  have  been 
added  would  have  been  only  a  limitation 
upon  the  scope  of  the  Act.  It  is  sufficient 
if  it  fairly  gives  notice  of  the  subject  so  as 
reasonably  to  lead  to  inquiry  into  tlie  body 
of  the  bill.  Allegheny  County  Home's  App. 
77  Pa.  80." 

Having  discussed  one  phase  of  the  consti- 
tutional provision  in  its  relation  to  the  case 
at  bar,  and  in  its  relation  to  the  power  of 
the  judiciary  to  set  aside  an  Act  of  the  Leg- 
islative and  executive  departments  of  the 
state  government,  and  having  determined 
that  the  Act  in  question  contains  but  one 
subject,  which  is  expressed  in  its  title,  let 
us  proceed  to  a  consideration  of  the  other 
phase  of  this  provision  in  its  relation  to  the 
case  in  hand,  and  in  its  relation  to  the  judi- 
cial power  mentioned  above.  The  other 
phase  of  this  provision  is  the  requirement 
that  the  title  of  the  bill  shall  clearly  express 
its  subject.  When  it  comes  to  this  phase  of 
the  provision,  the  duty  of  the  court  is  not  so 
plain  as  in  the  other  case.  Here  we  find  no 
solid  ground  on  which  to  stand.  We  enter 
here  a  region  of  doubt,  a  debatable  land, 
whose  boundaries  have  not  been  fixed,  can- 
not be  fixed,  and  are  not  plainly  perceived. 
What  appears  clear  to  one  mind  may  not  ap- 
pear clear  to  another.  The  whole  provision 
should  be  liberally  construed,  but  especially 
should  the  courts  hesitate  to  declare  a  law 
unconstitutional  because  its  title  does  not 
clearly  express  the  subject  of  the  Act.  We 
feel  satisfied  of  one  thing,  and  that  is  the 
words  "clearly  expressed^  are  not  used  in 
the  sense  of  exact  definition.  It  was  intended 
the  title  should  be  a  fair,  though  general, 
index  of  the  subject  matter  of  the  Act.  The 
general  rule  is  succinctly  stated  in  State  v. 
MiUer,  100  Mo.  445,  as  follows :  "In  adopt- 
ing a  title,  the  Legislature  may  select 
its  own  language,  and  may  use  few  or  many 
words.  It  IS  sufficient  that  the  title  fairly 
embraces  the  subject  matter  covered  by  the 
Act :  mere  matt^  of  detail  need  not  be  stated 
in  the  title."  If  the  title  must  contain  an 
exact  definition  of  the  subject  of  the  Act,  no 
safe  course  would  be  left  for  the  legislator 
except  to  make  the  title  co-extensive,  not 
only  in  meaning  but  phraseology,  with  the 
bodv  of  the  enactment.  If  the  courts  are 
justified  in  setting  aside  an  act  of  the  Legis- 
lature on  the  ground  that  the  title  fails  to 
give  the  exact  scope  of  the  enactment,  it  is 
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probable  not  a  single  statute  in  our  State 
could  stand  the  test  of  judicial  scrutiny. 
But  this  was  not  the  intent  of  this  require- 
ment. The  title  must  express  the  subject  of 
the  Act  in  such  terms  that  the  members  of 
the  General  Assembly  and  the  people  mav 
not  be  left  in  doubt 'as  to  what  matter  is 
treated  of.  The  terms  of  the  title  must  be 
such  as  to  unequivocally  put  everyone  upon 
inquiry  into  the  contents  of  the  bill. 

The  inhibition  under  review  must  be  con- 
strued in  the  li^ht  of  the  other  provisions 
of  the  Constitution  in  pari  materia.  These 
provisions  are :  (1)  **  No  bill  shall  be  consid- 
ered for  final  passage  unless  the  same  has 
been  reported  upon  by  a  committee  and 
printed  for  the  use  of  the  members. "  (3)  All 
amendments  adopted  by  either  House  shall  be 
incorporated  with  the  bill  by  engrossment, 
and  the  bill  thus  engrossed  shall  be  printed 
for  the  use  of  the  members  before  final  pas- 
sage. The  engrossment  and  printing  shall 
be  reported  by  a  committee  to  be  correct. 
(3)  Everj  bill  shall  be  read  on  three  differ- 
ent days  m  each  House.  (4)  No  bill  ^all  be- 
come a  law  until  signed  by  the  presiding  offi- 
cer of  each  House,  who  shall  suspend  all  busi- 
ness, and  cause  the  bill  to  be  read  at  length  in 
open  session.  (5)  It  then  goes  to  the  governor 
for  his  action.  Take  these  provisions,  in 
connection  with  the  fact  that  the  halls  of 
legislation  are  flooded  with  the  daily  papers 
of  our  large  cities  containing  accounts  of  the 
proceedings  of  the  General  Assembly,  with 
copious  comments  pro  and  eon. ,  and  it  seems 
to  us  it  would  be  a  difficult  task  to  pass  a 
bill,  by  a  trick,  through  all  commit£ees  of 
both  Houses,  and  have  it  approved  by  the 
governor.  A  legislator  sees  the  Act  entitled 
**  An  Act  to  Prohibit  Book-making  and  Pool- 
selling"  lying  printed  on  the  table  before 
him.  It  has  out  one  section.  Will  he  vote 
for  it  on  its  title  alone?  Will  he  not  in- 
quire how  these  are  to  be  prohibited?  What 
punishment  is  to  be  inflicted?  Indeed,  what 
book-making  and  pool -selling  are  to  be  pro- 
hibited? By  devoting  three  minutes'  time 
to  a  perusal  of  the  bill  he  can  learn  its  scope 
and  object.  But  this  bill  in  its  original 
form  did  prohibit  all  book-making  and  pool- 
selling  on  the  events  named  in  it,  and  it  was 
amended  by  striking  out  all  after  the  title, 
and  inserting  the  enactment  as  it  finally 
passed.  The  amended  bill  was  printed  and 
laid  before  the  members.  Is  it  possible  any 
member  would  still  fail  to  read  either  the 
original  or  amended  bill,  or  make  inquiry 
as  to  its  scope,  or  the  extent  and  intent  of 
the  amendment?  The  argument  is  that  some 
member  might  vote  for  the  bill  upon  the 
supposition  that  it  prohibited  every  variety 
of  book-making  and  pool-selling,  and  that 
he  would  not  have  voted  for  it  if  he  had 
known  it  only  partially  frohibited  them. 
Is  not  such  a  supposition  preposterous?  This 
Act  comes  to  us  with  the  sanction  and  ap- 
proval of  two  co-ordinate  branches  of  the 
government.  It  was  introduced  in  the  Sen- 
ate on  the  9th  day  of  January,  1891,  and  was 
finally  approved  bv  the  governor,  April  1. 
In  the  meantime  it  had  gone  through  the 
committee  on  criminal  jurisprudence  and  of 
the  whole  in  both  Houses,  had  been  amended, 
and  numerous  amendments  had  been  defeated. 
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It  passed  the  Senate  by  a  vote  of  twenty-five  to 
ten,  and  it  was  read  and  approved.  It  ijaased 
the  House  by  a  vote  of  seventy-seven  to  nine- 
teen, and  its  title  was  again  there  read  and 
approved.  Among  the  members  of  the  Gen- 
eral Assembly  are  to  be  found  some  of  tlie 
ablest  lawyers  in  the  State.  The  senatora 
and  representatives  come  from  city  and  coun- 
try, and  from  eveir  department  of  business 
and  commerce,  ana  this  court  should  not  set 
aside  this  law  unless  the  inference  is  irre- 
sistible that  the  title  did  in  fact  mislead 
those  who  voted  for  it.  **  No  question, "  says 
Norton,  J.,  in  State  v.  P^nd,  93  Mo.  618,  12 
West.  Rep.  808,  ''of  more  delicacy  or  im- 
portance, ever  oomes  before  a  court  of  last 
resort,  than  one  which  involves  the  constitu- 
tionality of  an  Act  passed  in  due  form  by  the 
legislative  department  of  the  government." 
And  he  adds  that  the  courts  should  ^^anproach 
the  question  with  great  caution,  ana  never 
declare  a  statute  void  unless,  in  their  judg- 
ment, its  nullity  and  invalidity  are  placed 
beyond  a  reasonable  doubt.  No  rule  of  con- 
struction is  better  established,  both  on  prin- 
ciple and  authority,  than  that  acts  of  tlie 
Legislature  are  presumed  to  be  constitutional 
until  the  contrary  is  clearly  shown.  The 
solution  of  such  a  question  ought  not  to  be 
made  by  a  resort  to  mere  verbal  criticism, 
subtle  distortions,  abstract  reasoning,  or 
differences  in  the  meaning  of  wcmis.^  See 
other  authorities  cited  in  the  Ihnd  Ofue^ 
supra. 

Would  it  not  be  presumptuous  in  us  to 
declare,  as  a  matter  of  law,  that  the  mem- 
bers of  the  General  Assembly  and  the  ^v- 
ernor  did  not  know  the  contents  of  the  bill  f 
It  is  possible  that,  during  the  three  months 
this  bill  was  pending,  not  a  single  member 
undertook  to  ventilate  it?  Can  we  fairly 
assume  that  the  10  senators  and  19  represen- 
tatives who  voted  against  this  measure  sat 
silently  by,  and  permitted  a  fraud  to  pass 
both  l£)U8es  of  the  General  Assembly,  and  be 
approved  by  the  governor?  And  if  we  oould 
imagine  that  the  members  of  the  Legislature 
took  so  little  interest  in  this  measure  as  to 
make  no  inquiry  about  its  scope,  but  voted 
for  it  blindly,  on  its  title,  supposing  that 
the  Act  itself  would  exterminate  book-mak- 
ing and  pool-selling  by  the  most  effectual 
means,  where  was  Uiis  defendant,  who  was 
engaged  in  the  business,  and  others  probably, 
and  their  friends,  that  they  took  no  steps  to 
prevent  the  contemplated  fraud?  Or  did 
they  assume  also,  from  a  perusal  of  the  title, 
the  Act  was  intended  to  dis  up  book-making- 
and  pool-selling  root  and  branch,  and  to 
utterly  destroy  them,  and  they  were  happy 
in  the  contemplation  of  the  passage  of  such 
a  law?  There  is  no  reason,  in  any  view  that 
may  be  taken  of  the  subiect,  to  hold  that  the 
title  of  this  Act  was  intended  to  deceive, 
was  calculated  to  deceive,  or  did  deceive, 
anyone.  Our  conclusion  on  this  point  is 
that  the  Act  did  contain  but  one  subiect, 
which  was  clearly  expressed  in  the  title, 
within  the  meaning  of  the  constitutional 
provision. 

2.  The  second  contention  of  defendant  is 
that  the  ''Act  in  question  is  in  no  proper 
sense  a  legitimate  exercise  of  the  police 
power  of  the  State.**    His  argument  on  this 
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point  proceeds  upon  the  theory  that  if  the 
State  undertakes  to  eradicate  an  evil,  it  must 
utterly  exterminate  it  in  all  its  ramifications ; 
and  ii  it  fails  to  do  this,  and  deals  with  the 
evil  in  a  partial  way,  its  action  is  void. 
Defendant  concedes  that  all  betting  and 
wagering  is  immoral  and  an  evil,  and  he 
comes  to  the  court,  and,  by  his  motion  to 
quash  the  information,  admits  that  he  has 
done  wrong  in  one  direction,  and  then  asks 
to  escape  punishment  on  the  extraordinary 
STOund  that  the  Legislature  failed  to  prohibit 
him  from  doinff  wrong  in  another  direction. 
Warring  of  all  kinds  is  clearly  within  the 
police  power  of  the  State.  St.  Louis  v.  Fitz, 
08  Mo.  584 ;  State  v.  Addington,  77  Mo.  117. 
If  every  Act  should  be  set  aside  because  it 
failed  to  prohibit  all  of  the  evils  of  the 
class  to  which  the  legislation  is  directed, 
probably  not  a  single  criminal  statute  could 
stand  a  close  scrutiny.  The  Legislature  has 
a  discretion,  not  only  in  what  it  will  pro- 
hibit, but  also  in  the  method  of  the  prohi- 
bition within  the  domain  of  its  power.  An 
evil  may  exist  in  such  a  form  that  the  State 
may  not  choose  to  attempt  its  suppression 
by  law,  and  again  the  same  evil,  by  the 
centralized  form  it  takes,  may  imperatively 
demand  state  interference  in  the  interest  of 
public  morality  and  the  good  order  of  so- 
ciety. The  Louisiana  lottery  is  a  good 
illustration  of  a  centralized  evil.  So  Here 
we  may  fairly  assume  that  our  Legislature 
intended  to  strike  the  business  of  b<M)k-mak- 
ing  and  pool -selling  in  its  nerve  center,  and 
thus  prevent  rendezvous  from  being  estab- 
lished as  temptations  and  snares  for  the 
unwary  and  the  younff.  We  know  of  no 
law  or  reason  requiring  legislatures  to  punish 
the  same  act  under  any  and  all  circumstances. 
They  often  distinguish  between  the  same 
acts,  holding  some  harmless,  while  punish- 
ing others  according  to  time,  place,  and  cir- 
cumstances. Lotteries  are  prohibited  only 
when  carried  on  as  a  business  or  a  vocation. 
Selling  liquor  is  permitted,  but  the  sale  of 
it  on  Sunday,  or  in  a  prescribed  territory, 
may  be  prohibited.  Keeping  a  bawdy-house 
becomes  a  felony  only  when  it  is  done  within 
100  yards  of  a  public  buildine.  Discharging 
a  pistol  is  penal  if  done  in  the  vicinity  of  a 
court-house  or  alon^  a  public  road.*  The 
playing  of  musical  instruments  in  a  saloon 
is  made  a  misdemeanor.  The  Legislature 
was  the  sole  judge  of  how  the  evil  of  book- 
makine  and  poof-selling  should  be  reached, 
and  when  and  where.  This  Act  may  not 
accomplish  all  its  originators  hoped  for.  It 
may  be  evaded.  It  may  not  have  gone  as 
far  as  it  ought.  It  may  be  a  temporizing 
expedient.  It  may  have  been  intended  as  an 
experiment  only.  These  are  all  outside  of 
the  question  in  hand.  ''Much  of  the  argu- 
ment made  bv  counsel  for  relator  is  addressed 
to  the  impolicy  of  the  Act.  That  line  of  the 
argument  is  proper  for  the  legislative  car, 
but  not  for  ours.  With  its  policy  we  have 
nothing  to  do."  Pond's  Case,  supra.  "But 
from  its  very  nature  the  police  power  of  the 
State  is  a  power  to  be  exercised  within  wide 
limits  of  legislative  discretion,  and,  if  a 
statute  appears  to  be  within  the  scope  of  this 
power,  it  would  be  a  usurpation  of  Juris- 
diction for  the  judicial  court  to  inquire  into 
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I  its  wisdom  and  policy,  or  to  substitute  their 
discretion  for  that  of  the  Legislature. "  State 
V.  Addington,  supra. 

8.  The  concluding  point  of  objection  to* 
the  Act  is  that  it  violates  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  in  denying  defendant  the  equal  pro- 
tection of  the  laws.    That  it  does  not  deny 
defendant  the  equal  protection  of  the  laws> 
is  settled  by  a  louj^  line  of  decisions  of  the 
Supreme  Court  of  the  United  States.     In. 
Barhier  v.  OannoUy,  113  U.  S.  27,  28  L.  ed. 
928,  the  construction  of  an  ordinance  of  the 
city  of  San  Francisco  prohibiting  the  wash- 
ing and  ironing  of  clothes  in  public  laundries- 
and  wash-houses  within  certain  prescribed 
limits  of   the  city   and   county,    from   10 
o'clock  at  night  until  6  o'clock  in  the  morn- 
ing, was  involved.    Judge  Field,  delivering 
the  opinion  of  the  court,  says :   ''But  neither 
the  amendment, — broad  and  comprehensive 
as  it  is,— nor  any  other  amendment,   was. 
designed  to  interfere  with  the  power  of  the* 
State,  sometimes  termed  its  'police  power,' 
to    prescribe    regulations  to    promote    the 
health,  peace,  morals,  education,   and  good 
order  of  the  people  and  to  legislate  so  as  to 
increase  the  industries  for  the  State,  develop 
its  resources,  and  add  to  its  wealth  and  pros- 
perity.   From  the  very  necessities  of  society, 
legislation  of  a  special   character,    havlng- 
these  objects  in  view  must  often  be  had  in 
certain  districts,  such  as  for  draining  marshes 
and  irrigating  arid  plains.    Special  burdens 
are  often  necessary  for  general  benefits,— for 
supplying  water,  preventing  fires,  lighting 
districts,  cleaning  streets,  opening  parks,  and 
many  other  objects.    Regulations  for  these 
purposes  may  press  with  more  or  less  weight 
upon  one  than  another,  but  they  are  designed, 
not  to  impose  equal  or  unnecessary  restric- 
tions upon  anyone,  but  to  promote,  with  as 
little  individual  inconvenience  as  possible, 
the  general  good.    Though  in  many  respects 
necessarily  special  in  their  character,  they  do* 
not  furnish  just  ground  of  complaint  if  they 
operate  alike  upon  all  persons  and  property 
under  the  same  circumstances  and  conditions. 
Class    legislation,    discrimination    against- 
some,  and  favoring  others,  is  prohibited,  but. 
legislation  which,  in  carrying  out  a  public 
purpose,   is  limited   in   its  application,  if 
within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not 
within  the  amendment. "    Missouri  v.  Lewis, 
101  U.  S.  22,  25  L.  ed.  989 ;  Slaughter- House 
Oases,  88  U.  S.  16  Wall.  36,  21  L.  ed.  894. 
The  Act  under  review  is  uniform  in  its  ap- 
plication, operating  upon  all  alike  who  come 
within  its  provisions.    The  defendant  has  the 
same  opportunity  to  make  books  and  sell 
pools  upon  events  occurring  in  Missouri  that 
any  other  citizen  has,  and  all  others  are  pro- 
hibited from  doing  what  he  is  forbidden  to 
do.    Hence  he  has  no  reason  to  complain  on 
the  ground  that  he  is  denied  the  equal  protec- 
tion of  the  laws. 

Our  conclusion   is,  tTie  court  of  criminat 
correction  erred  in  sustaining  dtfendant's  mo- 
tion to  quash  the  information,  and  its  judg- 
ment is  reversed,  and  the  cause  remanded  to- 
that  court  for  trial. 

All  concur. 
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1.  Tbe  death  of  a  person  elected  to 
an  oOloe  belbre  he  qualifies  does  not 
create  a  Tafranfir  where  the  Constitution 
provides  that  the  tnoumbent  shall  hold  office  for 
his  term  and  until  the  election  and  quaUflcation 
of  his  successor. 

"2*  The' period  between  the  expiration 
of  his  term  and  the  qualifleation  of  his 
Slice  OSS  or  in  as  much  a  part  of  the  incumbent^s 
term  of  office  as  the  fixed  statutory  period,  where 
the  law  provides!that  he  shall  hold  over  until  his 
successor  qualifies. 

3*  The  ▼aoanoy  provided  for  by  Rev. 
Stat*  1 6687»  bythefailnreof  an  oflloer 
to  i^ve  bond  within  ten  days  after  receipt  of 
his  certificate  does  not  apply  where  he  dies  be- 
fore  the  certificate  is  issued. 

(January  ft,  1882.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lawrence  County  in 
favor  of  relator  in  a  proceeding  brought  to  en- 
join defendant  from  ezercisTng  the  office  of 
trustee  for  Marion  Township.    Afflrmeci 
The  facts  are  stated  in  the  opinion. 


Me$$r$.  Dunn  A  Dnnn  and  ^R^lllaat 
Marshall  for  appellant. 
Mr,  Jaaies  Eu  Willard  for  appellee. 


Coffey*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  William  H.  Tow,  was  daly 
elected  trustee  of  Marion  Township,  in  Law- 
rence County,  at  the  regular  township  elec- 
tion in  the  year  1888,  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as 
such,  and  is  yet  in  the  possession  of  the 
office,  claiming  title  thereto. 

At  the  April  election  in  the  year  1890, 
James  H.  Brown  and  Henry  Murray  were 
opposing  candidates  for  the  office  of  township 
trustee  m  Marion  Township,  and  after  the 
votes  had  al  I  been  cast  and  the  polls  closed 
and  while  the  election  officers  were  engaged 
in  counting  the  ballots,  but  before  the  result 
of  the  election  had  been  ascertained  or  de- 
clared, Brown  suddenly  and  instantly  fell 
dead.  When  the  count  was  completed  it 
was  ascertained  that  Brown  had  received  a 
majority  of  the  votes  cast  for  township 
trustee  of  Marion  Township.  At  the  No- 
vember election  in  the  year  1800,  the  appellant 
Hugh  L.  Kimberlain,  and  the  appellee  were 
opposing  candidates  for  the  office  of  township 
trustee  of  Marion  Township;  each  took  a 
part  in  the  election  and  each  voted  for  hlm- 


NOTS.— racaney  in  office  by  deaOi  of  permm  eUeted 
thertUi  before  the  begmning  of  ms  term. 

The  principal  case  is  supported  by  several  earlier 
dedsionB  in  holding  that  the  death  of  a  person 
•elected  to  an  oiflce  before  the  befirinning  of  his 
term  and  before  qualitylng  does  not  create  a 
vacancy  where  there  is  a  constitutional  or  statu- 
tory provision  that  an  incumbent  shall  hold  over 
after  the  expiration  of  his  term  until  the  qualifica- 
tion of  his  successor.  Com.  v.  Hanley,  0  Pa.  518; 
49tate  V.  Benedict,  15  Bfinn.  198. 

In  the  latter  case  the  provision  was  statutory  and 
not  constitutional. 

But  the  death  of  a  person  elected  to  office  after 
he  has  qualified  *by  taking  the  oath  of  office,  but 
before  his  term  begins,  will  create  a  vacancy  under 
auch  a  provision  as  to  the  holding  over  of  an  in- 
cumbent until  the  qualification  of  his  successor. 
State  V.  Bemenderf  er,  96  Ind.  874;  State  v.  Seay,  M 
Ho.  89, 87  Am.  Bep.  208. 

The  death  of  a  person  elected  chancellor  before 
receiving  his  commission  firom  the  governor  creates 
a  vacancy  within  the  meaning  of  a  constitutional 
provision  which  gives  tbe  governor  the  power  of 
appointment  to  fill  vacancies.   Gold  v.  Fite,  2  Bazt. 

ssn. 

The  death  of  a  newly  elected  county  treasurer 
after  his  commission  was  issued  by  the  governor, 
but  before  he  received  it  and  before  qualifying, 
makes  a  vacancy  under  a  statute  providing  that 
the  office  shall  be  vacant  In  case  of  failure  to  give 
bond  and  take  oath  within  a  specified  time,  espec- 
ially where  the  prior  incumbent  was  ineligible 
under  the  Oonstitutlon  to  hold  office  for  another 
term.  State  v.  Hopkins,  10  Ohio  St.  508.  In  this 
case  nothing  was  said  about  any  constitutional  or 
statutory  provision  as  to  holding  over. 

The  death  of  a  candidate  for  office  on  tbe  morn- 
ing of  the  election  before  the  polls  were  open,  al- 
ii L.  R.  A. 


though  known  to  the  voters  and  Judges  of  election, 
if  he  receives  the  majority  of  tbe  votes  oast  wfll 
not  give  the  election  to  a  minority  candidate. 
States  V.  Walsh,  7  Mo.  App.  142. 

It  is  proper  to  say  that  this  decision  Is  not  in 
harmony  with  a  portion  of  the  dedalona  on  the 
general  question  of  the  effect  of  voting  for  a  per- 
son who  cannot  k>e  elected,  but  which  do  not  relate 
to  the  death  of  a  candidate.  See,  in  this  connec- 
tion, the  case  of  People  v.  Board  of  OanFassers, 
OTite,  648,  as  one  of  the  most  recent  cases  present- 
ing this  question. 

Hut  the  death  of  |a  successful  candidate  before 
the  votes  are  counted  authorises  the  court  to  de- 
clare the  office  vacant  under  a  statute  which  au- 
thorises such  a  declaration  when  a  person  ofaosein 
to  office  **declines  to  accept,  removes  from  tlie 
county,  resigns,  dies  or  becomes  insane,  or  when 
there  is  a  manifest  hazard  to  the  public  inteiest.^ 
State  V.  Hunt,  54  N.  H.  48L 

The  death  of  an  officer  before  the  expiratioii  of 
his  term,  but  after  he  has  been  elected  and  quali- 
fied for  a  succeeding  tenn,  such  qualification  being 
nugatory  because  premature,  creates  a  vacaney 
only  for  the  unexpired  portion  of  the  former  tenn,' 
and  an  appointment  to  fill  the  vacancy  does  not 
extend  into  the  new  term.  People  v.  Smith,  81 N. 
C.804. 

But  in  Michigan,  where  an  officer  who  has  been 
re-elected  dies  before  his  new  term  has  begun,  an 
appointment  by  the  governor  to  fill  the  vacaikcy 
does  not  expire  at  the  end  of  the  first  term,  so  as  to 
authorize  another  appointment  for  the  new  term, 
but  under  Bflch.  Oomp.  Laws,  8  26,  a  special  eleo- 
tion  for  the  new  term  is  authorized  as  in  a  case  In 
which  **the  right  of  office  of  a  person  elected  .  .  . 
shall  cease  before  the  commencement  of  the  term. 
People  V.  Lord,  9  Mich.  287.  B.  A.  B. 
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«elf.  The  appellant  was  by  the  proper 
election  officers  declared  duly  elected  and, 
reoeiyinff  his  certificate  of  election,  he  qual- 
ified ana  filed  his  bond  as  such  trustee,  to 
the  approval  of  the  county  auditor,  on  the 
18th  day  of  Noyember  of  that  year.  On  the 
17th  day  of  December,  1890,  the  board  of 
<»mmisaioners  of  Lawrence  County,  being 
in  special  session,  entered  an  order  reciting 
Chat  there  was  a  dispute  as  to  who  was  elected 
township  trustee  of  Marion  Township,  and 
thereupon  appointed  the  appellant  as  such 
trustee,  but  it  does  not  appear  that  he  filed 
any  new  bond  or  took  any  steps  to  qualify 
under  this  appointment.  On  the  day  of  this 
appointment  the  auditor  of  Lawrence  County 
Issued  to  the  appellant  a  warrant  for  the 
township  funds  belonging  to  Marion  Town- 
ship, upon  which  he  drew  the  funds  from  the 
county  treasury,  whereupon  the  appellee 
instituted  proceedings  in  the  Lawrence  cir- 
cuit court  to  enioin  him  from  acting  as  such 
trustee,  in  whfch  he  was  successful.  The 
appellant  acted  as  such  trustee  for  the  period 
of  fiye  days  before  he  was  thus  enjoined. 
Each  of  the  parties  tn  this  suit  claims  to  be 
the  le^al  trustee  of  Marion  Township,  the 
appellant  basing  his  claim  upon  the  election 
held  in  November,  1890,  and  his  subsequent 
appointment  by  the  board  of  commissioners 
ox  Lawrence  County ;  while  the  appellee 
bases  his  claim  upon  the  alleged  fact  that 
his  successor  has  never  been  elected  and 
qualified  and  that  he  has  the  right  to  such 
office  until  that  event  takes  place. 

The  questions  presented  for  consideration 
involve  the  construction  of  g  8,  art.  15,  of 
the  State  Constitution,  and  some  considera- 
tion of  the  provisions  of  section  5627,  Rev. 
Stat.  1881.  Section  8,  article  15,  mpra^  pro- 
vides that,  ^  whenever  it  is  provided  in  this 
Constitution,  or  in  any  law  which  may  be 
hereafter  passed,  that  any  officer  other  than 
a  member  of  the  Oeneral  Assembly,  shall 
hold  his  office  for  any  given  term,  the  same 
4Bhall  be  construed  to  mean  that  such  officer 
4Bhal]  hold  his  office  for  such  term,  and  until 
his  successor  shall  have  been  elected  and 
qualified.'' 

Section  5527,  tupra,  provides  that,  ''if  any 
officer  of  whom  an  official  bond  is  required 
shall  fail,  within  ten  days  after  the  com- 
mencement of  his  term  of  office  and  the 
receipt  of  his  commission  or  certificate,  to 
jl^ive  bond  in  the  manner  prescribed  by  law 
the  office  shall   be  vacant." 

It  is  contended  by  the  appellant,  first,  that 
the  word  ''election,"  as  used  in  the  Consti- 
tution and  statutes,  is  not  used  in  its  re- 
atricted  sense  as  meaning  only  an  election 
by  the  people,  but  it  should  be  construed  as 
signifying  chosen  or  designated,  and  when 
ao  construed  the  appellant  is  entitled  to  the 
office  in  Question  by  reason  of  his  appoint- 
ment by  the  board  of  commissioners  of  Law- 
rence County.  Second,  that  Brown  was 
duly  elected  township  trustee  of  Marion 
Township  at  the  April  election  in  the  year 
1890,  ana  having  failed  to  give  bond  and 
qualify  within  ten  days  after  his  term  of 
office  began,  the  office,  under  the  provisions 
of  section  6527,  supra,  became  vacant,  and 
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the  board  of  commissioners  had   the  legal 
riffht  to  fill  such  vacancy  by  appointment. 

^o  authority  is  cited  by  the  appellant 
which  supports  his  first  position,  and  we 
have  no  luiowledge  of  any  such  authority ; 
while,  on  the  contrary,  the  adjudicated 
cases  seem  to  be  harmonious  in  holding  that 
where  one  is  lawfully  in  the  possession  of 
an  office  under  a  constitutional  or  statutory 
provision  to  the  effect  that  he  shall  hola 
until  his  successor  is  elected  and  qualified, 
his  right  to  hold  over  continues  until  a 
qualified  successor  has  been  elected  by  the 
same  electoral  body  as  that  to  which  such  in- 
cumbent owes  his  election,  or  which  by  law 
is  entitled  to  elect  a'  successor.  Oosman  v. 
8UiU,  106  Ind.  208,  8  West.  Rep.  886 ;  State 
V.  lAuk,  18  Mo.  833;  Beajpie  v.  TUton,  87 
Cal.  614 ;  Ex  jtarU  LawTun-ne,  18  Gratt.  85 ; 
Johnson  y.  Mann,  77  Va.  265;  8ta;U  v. 
Jenkins,  48  Mo.  261 ;  State  v.  Harrison,  113 
Ind.  484,  18  West.  Rep.  870. 

In  view  of  these  authorities  we  are  not  at 
liberty  to  adopt  the  construction  contended 
for  by  the  appellant  in  this  case.  We  have 
no  doubt  that  Brown  was  duly  elected  town- 
ship trustee  of  Marion  Township.  When 
the  last  vote  was  cast  and  the  polls  closed 
the  electors  had  made  their  choice  and  the 
court  could  do  nothing  more  than  ascertain 
the  result.  The  election  officers  had  no 
power  to  elect  anyone  after  the  polls  were 
closed,  their  duty  being  confined  to  ascer- 
taining the  result  of  the  balloting  and 
furnishing  the  necessary  evidence  oi  such 
result. 

But  does  it  follow  that  because  Brown  was 
elected  and  failed  to  qualify,  the  office  of 
township  trustee  became  vacant  and  the 
board  of  commissioners  acquired  the  right  to 
appoint?  The  rule  is,  that  where  a  person  is 
in  the  possession  of  an  office  under  a  consti  • 
tutional  or  statutory  provision  like  that  found 
in  our  Constitution,  and  a  successor  is  duly 
elected,  but  dies  before  he  qualifies,  no 
vacancy  occurs,  since  one  of  the  contingencies 
upon  which  the  incumbent's  term  of  office 
is  to  expire  has  not  taken  place,  namely, 
the  qualification  of  a  successor. 

McCrary,  Elections,  §  814;  Com.  v.  Han- 
ley,  9  Pa.  513. 

Oom.  V.  Hanley,  supra,  is  in  its  facts 
similar  to  the  case  before  us.  In  that  case 
Hanley  was  duly  elected  clerk  of  the  orphan's 
court  in  October,  1845,  and  was  duly  com- 
missioned and  qualified  to  serve  tor  the 
period  of  three  years  from  the  1st  day  of 
December  of  that  year ;  and  until  his  suc- 
cessor should  be  duly  qualified.  On  the 
second  Tuesday  of  October,  1848,  Oliver 
Brooks  was  duly  elected  as  his  successor,  but 
died  before  qualifying.  The  governor,  as- 
suming that  Hanley' 8  office  became  vacant  at 
the  expiration  of  three  years,  appointed  a 
successor.  In  discussing  the  questions 
arising  under  these  facts  the  Supreme  Court 
of  Pennsylvania  said :  "  Being  duly  qualified 
in  the  constitutional  sense,  and  in  the  or- 
dinary acceptation  of  the  words  unquestion- 
ably means  that  he,  the  successor,  shall 
possess  every  qualification  :  that  he  shall  in 
all  respects  comply  with  every  requisite  be- 
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fore'ent^ring  on  the  duties  of  the  office :  that, 
in  addition  to  beins  elected  by  the  qualified 
electors,  he  shall  Be  commissioned  by  the 
governor,  fpive  bond  as  required  by  law,  and 
mat  he  shall  be  bound  by  oath  or  affirmation 
to  support  the  Constitution  of  the  Common- 
wealth and  to  perform  the  duties  of  the  office 
with  fidelity.  Until  all  these  prerequisites 
are  complied  with  by  his  successor  .'.  .  . 
the  respondent  is  dejure  as  well  as  de  facto 
the  clerk  of  the  orphan's  court.** 

So,  too,  this  court  held  in  the  case  of  State 
y.  Berg,  50  Ind.  496,  that  where  a  township 
trustee  was  elected  his  own  successor,  and 
did  not  qualify  under  his  second  election 
that  his  office  did  not  become  vacant,  and 
that  he  was  entitled  to  hold  under  his  first 
election  until  a  successor  was  elected  and 
qualified. 

The  weight  of  authority  is  that  where  there 
exists  a  constitutional  provision  such  as  we 
are  now  considering,  that  a  term  of  office 
fixed  by  statute  runs. not  only  for  the  period 
fixed,  but  for  an  additional  period  between 
the  date  fixed  for  its  termination  and  the 
date  at  which  a  successor  shall  be  qualified 
to  take  the  office,  the  period  between  the  ex- 
piration of  the  term  fixed  by  statute  and  the 
time  at  which  a  successor  ^all  be  qualified 
to  take  the  office  is  as  much  a  part  of  the 
incumbent's  term  as  the  fixed  statutory 
period.  Tuley  v.  State,  1  Ind.  500 ;  MiUer  v. 
Burger,  2  Ind.  837 ;  Ba:ker  v.  Kirk,  33  Ind. 
517;  State  v.  Berg^nd.  Qosman  v.  State, 
eupra;  Elam  v.   State,  75  Ind.   518;    People 


V.    Wiitmar^   10  Cal.   88;  Com,   ▼.   Hanlty^ 
and  State  v.  Harrieon,  supra. 

It  follows  from  what  we  have  said  that  tbe- 
appellee  is  entitled  to  the  office  in  dispute, 
unless  the  appellant  has  been  legally  chosei^ 
and  q  ual  i flea  as  hi s  successor.    As  we  under  • 
stana  the  brief  of  the  appellant  it  is  not 
seriously  contended  that  the  election  held  in 
November,  1890,  conferred  any  rights  upon 
the  appellant.    As  the  election  of  a  townsnip- 
trustee  at  that  time  was  wholly  unauthorized 
by  law,  such  election  was  void  and  conferred 
no  right  to  the  office.    Nor  did  the  board  of 
commissioners  possess  the  legal  authority  to- 
appoint  the  appellant  to  the  office  for*the- 
reason,  as  we  have  seen,  that  there  was  no* 
vacancy,    and  there  being  no  vacancy  the 
appellee's  successor  could'  be  chosen  only  by 
the  constituency  whidi  elected  him. 

As  to  the  construction  to  be  placed  upon 
section  5527,  supra,  or  as  to  what  proTisions^ 
of  that  section,  if  any,  conflict  with  the 
section  of  the  Constitution  above  set  oat,  we 
think  it  unnecessary  to  inquire  in  this  case 
for  the  reason  that  the  state  of  facts  to  which, 
it  is  applicable  does  not  arise.  As  Brown 
died  before  any  certificate  of  election  was- 
issued  to  himv  and  as  he  did  not  intentionally 
abandon  the  office,  this  statute  is  not' appli- 
cable to  the  case  before  us. 

As  we  have  reached  the  conclusion  that 
the  law  is  witli  appellee  upon  the  facts  above 
stated,  the  judgment  of  the  circuit  oourt> 
should  be  affirmed. 

Judgment  affirmed. 
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A  volvntary  covenant  that  the  obllgror** 
ezeentors  ahaJl  pay  within  a  oertain  time 


after  her  death  a  certain  sum  to  the  obligee  iff 
not  void  on  grounds  of  public  policy. 

(October  84,1801.) 

REPORT  by  the  Supreme  Judicial  Court 
for  SuffolK  County  for  Uie  opinion  of  the 
full  bench,  of  an  action  to  enforce  a  yolmi' 
tary  covenant.    Judgment  for  plaintifit. 


Note,— Agreement  to  pa^y  money  or  give  property 
oifter  the  death  of  the  j»romi»or. 

Making  a  note  payable  a  oertain  number  of  dajB 
after  the  death  of  the  maker  does  not  render  It  in- 
valid or  affect  its  character.  Camwright  v.  6ray«  12 
L.B.A.845,U7N.Y.92. 

A  contract  for  conveyance  by  an  executor  im- 
mediately after  the  vendor^s  death,  at  an  agreed 
price  then  to  be  paid.  Is  valid  and  is  not  affected 
by  the  vendor*8  subsequent  will.  Meck^s  i^pp.  97 
Pa.  808. 

A  valid  agreement  may  be  made  to  pay  the  bal- 
ance of  the  purchase  price  of  land  at  the  death  of 
the  purchaser.    Parker  v.  Ooburn,  10  Allen,  82. 

A  gift  by  a  written  Instrument  saying  that  it  is 
'*  to  be  paid  as  soon  as  my  financial  condition  will 
aUow  and  if  I  do  not  live  to  pay  it,  I  wish  it  paid 
out  of  my  estate,"  is  a  mere  promise  to  make  a  gift 
and  will  not  sustain  an  action.  Johnston  v.  Orlest 
86  Ind.  608. 

The  surrender  of  a  note  by  the  payee  to  the 
father  of  the  deceased  maker, whose  estate  was  in- 
solvent and  fully  settled,is  a  sufficient  consideration 
for  an  agreement  by  the  father  to  pay  the  amount 
thereof  out  of  his  own  estate  at  his  death.  Judy  v. 
Louverman  (Ohio)  Nov.  17, 1801. 
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Agreement  for  beguett  or  devise. 

A  valid  agreement  may  be  made  on  a  good  con- 
sideration to  give  property  by  will.  Martin  v. 
Wright,  18  Wend.  460, 28  Am.  Dec  466;  FattereoD  v. 
Patterson,  18  Johns.  870;  Robinson  v.  Baynor,  K 
N.  Y.  4M;  Dana  v.  Wright,  88  Hun,  2B;  Paraell  v. 
Btryker,  41  N.  Y.  480:  Little  v.  Dawson,  4  U.  8. 4 
Dall.  111.  1  L.  ed.  788;  Jaoobson  v.  La  Grange,  8 
Johns.  190;  Jenkins  v.  Stetson,  0  Allen,  128;  Wel- 
lington V.  Apthorp,  4  New  Eng.  Kep.  888, 145  Mass. 
00:  Davison  v.  Davison,  18  N.  J.  Eq.  246;  Van  Duyne 
V.  Vreeland.  12  N.  J.  Eq.  142;  DeMoss  v.  Robinson, 
46  Mich.  62,  41  Am.  Rep.  144;  Caviness  v.  Rushton* 
101  Ind.  600, 61  Am.  Rep.  760;  Johnson  v.  Hubbdl,  10 
N.  J.  Eq.  832,66  Am.  Dec.  778;  Updike  v.  Ten 
Broeck,  82  N.  J.  L.  106;  Spearman  v.  Wflaon,  44  Ga. 
478;  Bell  v.  Hewitt,24  Ind.  280;  Lee  v.  Oarter^fiB 
Ind.  842;  Frost  v.  Tarr,  68  Ind.  800;  McOulre  v. 
MoGuire,  11  Bush,  142:  Wright  v.  Tinsley,  80  Mo.  888; 
Gupton  V.  Gupton,  47  Mo.  87:  MoKeegan  v.  O^NeOL 
22  S.  C.  454;  East  v.  Dolihite,  72  N.  C.  562;  McHae  v. 
McRae,  8  Bradf .  190;  Eagan  v.  Kergill,  1  Dem.  464; 
Snyder  v.  Castor,  4  Yeates,  368;  Fitxgerald  v.  Flta- 
gerald.  20  Grant,  Ch.  410. 

A  contract  by  an  aged  person  to  dispose  of  hla 
estate  in  a  oertain  way  by  will  in  consideration  of 
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The  facte  sufSciently  appear  in  the  opinion. 
Mr,  C.  K.  Codman  for  plaintiff 8. 
Mr,  R.  Codman*  Jr.*  for  defendant. 

Holmest  /.,  delivered  the  opinion  of  the 
•court: 

This  is  an  action  on  a  voluntary  covenant 
•executed  hv  the  defendant's  testatrix,  in  Eng- 
land, that  her  executors  within  six  months  af- 
ter her  death  should  pay  to  the  plaintiffs  upon 
•certain  trusts  the  sum  of  £2,500,  with  interest 
sX  4  per  cent  from  the  day  of  her  death. 

It  18  agreed  that  hy  the  law  of  England  such 


a  covenant  constitutes  a  deht  of  the  covenantor 
legally  chargeable  upon  his  or  her  estate,  rank- 
ing after  debts  for  value,  but  before  legacies; 
but  it  is  contended  by  the  defendant  that  a 
simUar  instrument  executed  here  would  be 
void.  The  testatrix  died  domiciled  in  Massa- 
chusette,  and  the  only  question  is  whether  the 
covenant  can  be  enforced  here.  If  a  similar 
covenant  made  here  would  be  enforced  in  our 
courto,  the  plaintiffs  are  entitled  to  recover;  and, 
in  the  view  which  we  take  on  that  question,  it 
is  needless  to  examine  with  nicety  how  far  the 
case  is  to  be  governed  by  the  English  law  as 


life  support,  is  not  against  public  polioy.  Logan 
V.  McGinois,  12  Pa.  87.  / 

So  a  valid  oovenant  may  be  made  to  leave  a  share 
of  one^s  property  at  death  to  persons  speoifled. 
Fortesoue  v.  Heonah,  19  Yes.  Jr.  67;  Cochran  v. 
Oraham,  Id.  68:  Jones  v.  Martin,  8  Anst.  888;  Lewis  v* 
Kadocks,  8  Yes.  Jr.  150;  Be  Brookman^  Trust,  L.B* 
Ji  Gh.  App.  182. 

Such  a  oovenant  creates  a  specialty  debt  -which 
has  precedence  over  simple-contract  debts.  Byre 
V.  Monro,  86  L.  J.  Gh.  N.  8. 767. 

A  oovenant  on  a  valid  consideration  not  to  con- 
vey, devise  or  incumber  real  estate,  but  that  it  shall 
Jbe  divided  between  the  covenantor's  legal  heirs,  is 
valid  and  Is  sufficient  to  sustain  an  ejectment  by 
one  of  the  heirs  for  his  portion  after  the  death  of 
the  covenantor.  Taylor  v.  Michell,  87  Pa.  518,  80 
Am.Bep.888. 

The  donee  of  a  power  flriven  by  wfU  having  no  re- 
versionary interest,  but  who  is  required  to  execute 
it  by  his  own  will,  cannot  fetter  the  exercise  of  his 
own  judgment  in  respect  to  such  execution  by  a 
oontract  to  execute  it  in  a  specified  way,  as  this 
would  be  in  effect  an  execution  by  contract  and 
not  by  wilL    WUks  v.  Bums,  60  Md.  64. 

Illicit  intercourse  with  a  marrieCwoman  will  not 
.support  a  subsequent  promise  to  leave  her  proper- 
ty by  will.  Drennan  v.  Douglas,  108  111.  841, 40  Am. 
Bep.6e6. 

A  sealed  grant  or  lease  for  the  life  of  the  grantor 
to  her  son-in-law  with  an  agreement  to  devise  the 
land  to  her  daughter  in  consideration  of  support 
during  life  is  not  within  N.  Y.  Const.  1846,  art.  1, 
§  14,  prohibiting  leases  or  grants  of  agricultural 
lands  for  more  than  twelve  years  with  a  reserva. 
tion  of  rent  or  service.  Stephens  v.  Reynolds,  6 
N.  7.454. 

BiQht  to  ehanoe  wfU  as  affected  hy  eontraet. 

A  will  based  on  a  valuable  consideration  giving 
the  whole  of  the  property  of  the  testatrix  to  cer- 
tain beneficiaries  to  whom  it  is  delivered,  is  irrev- 
ocable.   Bolman  v.  Overall,  80  Ala.  451. 

A  covenant  not  to  alter  one*8  will  made  in  favor 
•of  another  is  valid.  McCormick  v.  McRae,  11  U,  G. 
Q.  B.  187. 

An  agreement  to  devise  land,  founded  on  a  good 
consideration,  may  be  enforced  in  equity  by  hold- 
ing a  wiU  made  pursuant  thereto  to  be  irrevocable 
And  by  declaring  a  subsequent  and  inconsistent 
will  void'as  a  cloud  on  title.  Mutual  L.  Ins.  Go.  v. 
Holloday.  18  Abb.  N.  G.  16. 

A  wlU  may  molude  some  provisions  which  con- 
.stitute  a  contract  inUr  vivos.  Taylor  v.  Kelly,  81 
Ala.  60. 68  Am.  Dec.  160. 

A  mutual  agreement  as  to  wills  of  both  real  and 
personal  property  was  held  binding  on  the  other 
party  after  the  death  of  one  who  left  a  will  in  ac- 
cordance with  the  contract.  (No  question  was 
raised  as  to  the  Statute  of  Frauds.)  McOuire  v. 
MoGulre,  11  Bush,  148. 

A  mere  will  not  made  as  part  of  a  contract  devis- 
ing land  charged  with  certain  payments  on  which 
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credit  shall  be  given  for  any  sums  paid  to  the  tes- 
tator during  his  life  does  not  prevent  the  testator 
from  making  alterations  in  his  will  and  cutting 
down  the  devise  to  a  life  estate,  although  he  has 
received  money  to  be  thus  credited.  Bowan^s  App. 
85  Pa.  8d3.   See  also  Gaton  v.  Gaton,  infra. 

Effect  on  rigftt  to  tratufer  vroperty  dtsring  life, 

A  man  is  not  prevented  from  transferring  his 
property  by  an  agreement  to  leave  all  his  property 
at  death  to  a  certain  person,  unless  the  transfer  is 
made  for  the  purpose  of  defrauding  the  latter. 
Austin  V.  Davis,  18  L.  R.  A.  120, 188  Ind.  478. 

A  covenant  to  give  all  one^s  property  to  certain 
persons  by  will  does  not  prevent  the  covenantor 
from  making  valid  conveyances  of  his  property 
during  his  life,  and  is  not  broken  by  such  convey- 
ance. Needham  v.  Kirkman,  8  Barn.  &  Aid.  681, 
affirmed  by  Needham  v.  Smith,  4  Buss.  818. 

But  a  covenant  to  dispose  of  one^s  property  by 
will  in  a  specified  manner,  although  it  does  not  pre- 
vent him  from  disposmg  of  it  otherwise  during  his 
lifetime  at  his  own  pleasure  except  when  done  in 
fraud  of  a  covenant,  will  render  mvalld  a  disposi- 
tion which  is  in  effect  testamentary  simply  to  evade 
the  covenant,  and  by  which  he  retains  the  benefit 
of  the  property  during  his  life.  Logan  v.  Wien- 
holt,  7  Bllgh,  N.  B.  1. 

And  the  disposition  of  property  m  fraud  of  an 
agreement  to  make  a  different  disposition  by  will 
may  be  set  aside  although  the  owner  is  not  re- 
strained from  disposing  of  it  in  any  way  he  likes 
except  where  the  design  is^to  evade  his  agreement. 
Oregor  v.  Kemp,  8  Swanst!  404. 

What  eofuMtutes  agreement  to  give  propertybywOL 

A  written  instrument  promising  to  give  a  person 
$8,000  at  the  death  of  the  promisor  '*to  take  care  of 
her  children  with,  which  she  claims  of  my  estate," 
saying  that  she  has  been  a  faithful  servant  m  hlB 
family;  **and  it  is  my  will  to  her,"  Is  not  a  promis- 
sory note,  but  is  a  valid  agreement  to  give  property 
by  will.  Gaviness  v.  Bushton,  101  Ind.  600,  51  Am. 
Bep.  760. 

An  instrument  under  seal  which  is  to  form  a 
deed  of  gift  to  a  grandson  in  consideration  of 
natural  love  and  affection  and  of  the  present  pay- 
ment of  $5,  which  in  terms  does  ''give  and  grant" 
a  slave,  and  '*$1,500  in  cash"  to  be  paid  to  him  out 
of  the  grantor*s  estate  at  his  death,  although  a 
valid  gift  of  the  slave,  is  a  purely  voluntary  exec- 
utory trust  as  to  the  money  which  is  not  enforce- 
able as  an  Instrument  inter  vivoe^  but  which  is  vaHd 
as  a  wilL    Klnnebrew  v.  Kmnebrew,  86  Ala.  688. 

The  mere  promise  without  consideration  to  de- 
vise certain  land  to  a  son  is  not  made  valid  by  his 
expenditure  of  money  in  Improvements  if  this 
is  done  without  the  father^s  request  or  In  exe- 
cution of  a  contract.  McGlure  v.  McGlure,  1  Pa. 
874. 

Mere  expectation  of  a  legacy  on  account  of 
friendly  services  will  not  sustain  a  claim  against  a 
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to  domestic  coYenantB,  and  bow  far  by  that  of 
Maasachuaetts. 

In  our  opinion,  such  a  covenant  as  the  presr 
ent  is  not  contrair  to  the  policy  of  oar  laws, 
and  oonld  be  enforced  here  if  made  in  tbia 
State.  If  it  were  a  contract  upon  valuable 
consideration,  there  is  no  doubt  it  would  be 
binding.  Parker  v.  Cobum,  10  Allen,  82.  We 
presume  that,  in  the  absence  of  fraud,  oppres- 
sion, or  uncoDScionableness,  the  courts  would 
not  inquire  into  the  amount  of  such  consider- 


ation. BarM  ▼.  Stone,  14  Pick.  196,  207. 
This  being  so,  consideration  is  as  much  afonn 
as  a  seal.  It  would  be  anomalous  to  say  thai 
a  covenant,  in  all  other  respects  unquestioD- 
aUy  valid  and  binding, — ChmHoek  v.  8im 
(Mam.)  28  N.  £.  Rep.  296;  Mather  v.  CMim,  10ft 
Mass.  568,  571, — was  void  as  contravening  the 
policy  of  our  Statute  of  Wills,  but  that  a  paiol 
contract  to  do  the  same  thing  in  consideratioD 
of  a  bushel  of  wheat  was  good.  So,  again^ 
untU  lately  an  oral  contract  founded  on  a  suffl- 


deoedentHi  estate.  Osbom  v.  Goyemors,  2  Strange, 
728. 

A  peraon  who  makes  a  ffiatuttouB  inromise  to  de- 
vise land  to  another  is  not  estopped  to  dispose  of  it 
to  a  third  person  beoause  on  the  faith  of  the  prom- 
ise the  promisee  has  devised  other  land  to  saoh 
third  person.    East  v.  Dolihlte,  93  N.  C.  60S. 

The  terms  of  a  contract  to  give  property  by  will 
must  he  definite  and  certain  and  clearly  proved. 
Wall's  App.  SOent.  Bep.  880,  lU  Pa.  460,  M  Aul 
Bep.  288;  Graham  v.  Graham,  84  Pa.  47S;  Shakes- 
peare v.  Markham,  10  Hun,  811;  Bowen  v.  Bowen,  2 
Bradf .  880;  Xeal  v.  Gilmore,  7B  Pa.  421;  Thompson 
V.  Stevens,  71  Pa.  101;  Wallace  v.  Bappleye,  108  IlL 
229;  Semmes  v.  Worthington,  88  Md.  208;  Segars  v. 
Segars,  71  Me.  680;  Mundorif  v.  Kllboum,  4  Md.  460; 
Walpole  v.  Oxford,  8  Yes.  Jr.  402;  Moorhouse  v. 
Ck)lvin,  0  Bng.  L.  ft  Bq.  186. 

An  agreement  to  give  a  person  a  home  as  long  as 
the  promisor  lives,  and  at  his  death  to  provide  for 
her,  is  too  indefinite.    Wall's  App.  auprcu 

So  is  the  mere  promise  that  one's  daughter  '^all 
be  noticed"  in  his  wUL  Moorhouse  v.  Golvin, 
«upra. 

An  agreement  made  by  a  man  about  to  marry  to 
give  his  intended  wife  a  ^competent  and  sutBcient 
maintenance''  during  her  life  by  his  will  in  case  she 
survived  him  in  consideration  of  her  renouncing 
all  claims  to  his  estate,  is  valid  and  is  sufficiently 
definite.  Rivers  v.  Rivers,  8  Desaus.  Eq.  100, 4  Am. 
DeaOOO. 

A  contract  that  tfa  person  will  stay  with  the 
promisor  as  long  as  he  lives  he  will  ^^rovide  and 
give  her  full  and  plenty  after  he  is  gone  so  that 
she  need  not  work"  is  sufficiently  definite.  Thomp> 
son  V.  Stevens,  71  Pa.  161. 

An  agreement  to  leave  a  woman  in  comfortable 
circumstances  after  the  promisor's  death,  so  she 
should  not  be  under  the  necessity  of  keeping 
boarders  or  of  doing  any  work  for  a  livelihood,  if 
she  would  take  care  of  him  during  Us  life,  is 
sufficiently  definite.   Oottrell's  Brtate,llPhila.fl8. 

A  statement  in  a  letter  to  a  nephew  making  him 
an  offer  of  property  at  a  certain  price,  ^'but  you 
get  all  I  am  worth  at  my  death,"  does  not  amount 
to  a  contract.    McKeegan  v.  O'Neill,  22  S.  C.  454. 

A  paper  signed  but  unattested,  by  which  one 
agrees  as  a  mark  of  his  esteem  and  frendship  to  al- 
low another  a  certain  sum  annually  and  make  him 
a  certain  bequest.,  does  not  bind  his  estate  on  his 
death  without  a  will,  although  on  the  faith  of  it 
the  other  peraon  secured  consent  to  bis  marriage 
on  the  part  of  the  wife's  family.  Dashwood  v. 
Jermyn,  L.  R.  12  Ch.  Div.  770. 

A  letter  assuring  a  nephew  that  a  certain  estate 
will  come  to  him  at  the  writer's  death  ^^nless 
some  unforeseen  occurrence  should  take  place," 
but  refusing  to  make  any  settlement  during  the 
owner's  Uf e,  does  not  bind  the  unde  or  prevent 
his  devising  the  property  to  others,  although  it 
was  written  to  enable  the  nephew  to  get  consent 
to  his  marriage  from  the«wlfe'B  family.  Maonsell 
V.  White,  4  H.  L.  Gas.  1080. 

Bj^oreement  of  contract  aoaitut  ettaU  of  decedent. 
A  valid  agreement  to  makeCa  particular  dispoei- 
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tion  of  proper^  by  will  may  be  speotflcally 
forced  after  Uie  death  of  the  promisor  against  a 
penon  who  has  received  the  property  witiiout  any 
consideration.  Johnson  v.  HubbelLi  10  N.  J.  Bq^ 
882, 00  Am.  Deo.  778.  See  also  l^/ra  as  to  Statute  oT 
Frauds. 

An  agreement,  in  settlement  of  a  dalm  of  title 
to  land  to  give  to  the  other  party  a  certain  sum  of 
money  or  leave  him  the  land  in  case  the  promisor 
dies  without  issue,  may  be  enforced  after  the  lat- 
ter's  death.    Goilmere  v.  fiattlson,  1  Vem.  48b 

A  specific  performance  may  be  made  of  an 
agreement  to  devise  land  on  a  good  consideration. 
where  a  will  attempting  to  make  such  devise  ia 
void   for  lack  of  proper  executton.   Maddox  v.. 
Bowe,  28  Ga.  481, 08  Am.  Dec.  686. 

But  an  agreement  to  convey  or  devise  certain 
premises  to  such  member  of  a  certain  family  as 
the  promisor  shall  choose  cannot  be  specifloaOy 
enforced  in  the  absence  of  any  such  appointment 
or  designation.    Stanton  v.  Miller,  68  N.  Y.  U2. 

Damages  may  be  given  for  a  breach  of  an  agree* 
ment  to  devise  land  if  spedflc  performance  baa 
become  impossible.  Spearman  v.  Wilson,  44  Ga,. 
478. 

If  a  devise  is  actually  made  in  accordance  with 
an  oral  promise  as  payment  for  services,  no  okdm 
for  the  value  of  the  services  can  be  made  against 
the  estate  of  the  promisor.  Baton  v.  Benton,  S 
Hill,  670. 

A  contract  to  pay  by  will  for  services  defeats  a 
recovery  therefor  during  the  life  of  the  promlBor. 
Patterson  v.  Patterson,  18  Johns.  87V. 

But  it  is  otherwise  in  case  of  an  agreement  to- 
devise  certain  lands  where  performance  has  be> 
come  impossible  by  conveyance  thereof  to  a  third 
person.    Canada  v.  Canada,  0  Cuah.  Vk 

Sffect  of  StatuU  of  Frtmtdi. 

An  oral  agreement  to  devise  real  estate  to  an- 
other is  within  the  Statute  of  Frauds.  Austin  v^ 
Davis,  12  L.  &  A.  120, 128  Ind.  472(  DeMces  v.  Rob- 
inson, 40  Mioh.08,  41  Am.  Bep.144;  Lisk  v.  Sher- 
man, 28  Barb.  488;  Wallace  v.  Long,  8  West  Bep^ 
870, 106  Ind.  688, 66  Am.  Bep.  222;  Gould  v.  Mans- 
field, 108  Mass.  406, 4  Am.  Rep.  678;  Van  Tine  v.  Van 
Tine  (N.  J.)  1 L.  R.  A.  166:  Sharkey  v.  McDermott^ 
8  West.  Bep.  787, 01  Mo.  047, 00  Am.  Bep.  270;  Boebl 
V.  Haumesser,  12  West  Rep.  001, 114  Ind.  811;  Pond 
V.  Sheean,  8  L.  R.  A.  414,  182  lU.  813;  Gorfaam  v. 
Dodge.  11  West  Bep.  710, 122  IlL  628;  Pflugar  v. 
Pulta,  9  Cent  Bep.  488,  48  N.  J.  Bq.  4^0;  Carney  v. 
Carney,  14  West  Bep.  788,  06  IMo.  868;  I  Harder 
V.  Harder,  2  Sandf .  Ch.  17, 7  L.  ed.  400;  Smith  v. 
Smith,  128  N.J.  L.  208;iShahai4v4Swan:  (Ohio)  >S6 
Ohio:  li.  J.  OB;  Wallace  vj  BappleyeJ^lW  111. 
Benge  v.  Hiatt  82  |Ky. 
Ferg.  648:  Maddison  v. 
407,  affirming  L.  B.  7  Q.  a  Div.  l7Vti 

So  of  an  agreement  for  reciprocal  wills  of  both 
real  and  personal  property.  Gould  v.  Mansfteld,. 
108  Mass.  400, 4  Am.  Bep.  678^ 

So  of  an  executory  agreement  to  bequeath  per- 
sonal proper^  of  an  amount  large  enough  to  bring 
a  sale  thereof  within  the  Statute  of  Frauds.  Bodil 
V.  Haumesser,  12  West  Bep.  801, 114  Ind.  tni. 
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dent  consideration  to  make  a  certain  proviaion 
by  will  for  a  particular  person  was  valid. 
WelHfUfian  v.  Aptharp,  lA  Mass.  69,  4  New 
Eng.  Rep.  888.  Now,  bv  statute,  no  agree- 
ment of  tnat  sort  shall  be  binding  unless  such 
agreement  is  In  writing,  signed  by  the  party 
whoee  executor  is  sought  to  be  chi^ged,  or  bv 
an  authorized  agent  Stat  1888,  diap.  872. 
Again,  it  would  be  going  a  good  way  to  say, 
by  construction,  that  a  covenant  did  not  satisfy 
thia  statute. 
The  truth  is  that  the  policy  of  the  law  re- 


quiring three  witnesses  to  a  wiU  has  little  ap- 
plication to  a  contract  A  wUl  is  an  ambula- 
tory instrument,  the  contents  of  which  are  not 
necessarily  communicate  to  anyone  before 
the  testator's  death.  It  is  this  fact  which 
makes  witnesses  peculiarly  necessary  to  estab- 
lish that  the  document  ol]fered  for  probate  was- 
executed  by  the  testator  as  a  final  disposition 
of  his  property.  But  a  contract  which  is  put 
into  the  hands  of  the  adverse  party,  and  from 
which  the  contractor  cannot  withdraw,  stands 
differently.    See  Perrif  v.  OnoM,  183  Mass.  454». 


But  an  oral  agreement  to  pay  for  servioes  by  a 
provlsiOD  In  a  will  to  not  void  as  not  to  be  per- 
formed within  a  year.  Kent  v.  Kent,  82  N.  Y.  600: 
BeU  V.  Hewitt,  9i  Ind.  280;  Wallace  v.  Lon«r,  8 
West  Rep.  870,  106  Ind.  622, 86  Am.  Rep.  222;  Up- 
dike V.  Ten  Broeck,  82  N.  J.  L.  106;  Jiiaon  v.  Gil- 
bert, 26  Wis.  687, 7  Am.  Rep.  100;  Bayltos  v.  Pricture, 
2i  Wis.  661;  Frost  v.  Tarr,  68  Ind.  800;  Fenton  v. 
Bmblers,  8  Burr.  1278;  Ridley  v.  Ridley,  84  Bear. 
478.    Contra,  Izard  v.  Middleton,  1  Desaus.  Bq.  116. 

Effect  of  part  performance. 

Some  cases  decide  that  part  performance  of  the 
consideration  of  an  oral  contract  to  give  property 
by  win  by  rendering  services  or  otherwise  will 
take  the  contract  oat  of  the  Statute  of  Frauds  and 
make  it  enforoeabl&  Davison  v.  Davison,  18  N. 
J.  Bq.  210;  Yandoyne  v.  Vreeland,  12  N.  J.  Bq.  142; 
Johnson  v.  HubbeU,  10  N.  J.  Bq.  882, 86  Am.  Dec* 
718:  Rhodes  v.  Rhodes,  8  Bandf  .  Ch.  279,  7  L.  ed.  862; 
Pflugar  V.  Pultz,  0  Cent.  Rep.  488,  48  N.  J.  Bq.  440; 
Sharkey  v.  McDermott,  8  West.  Rep.  787, 81  Mo.  647, 
00  Am.  Rep.  270;  Gamey  v.  Oamey,  14  West.  Rep- 
788^  86  Mo.  868;  Sutton  v.  Hayden,  02  Mo.  101;  Wright 
V.  Tinsley,  80  Mo.  880. 

Bat  these  are  contradicted  by  dectoions  in  other 
Jurisdlctloas,  holding  tbat  the  performance  of  the 
consideration  of  a  parol  agreement  to  devise  land 
will  not  authorize  a  specific  performance,  but  that 
there  to  a  remedy  at  law  for  compensation.  Oar- 
liale  V.  Fleming,  1  Harr.  (Del.)  421;  Frost  v.  Tarr,  68 
Ind.80a 

So  performance  of  the  consideration  of  a  prom- 
ised devise  by  living  with  a  person  during  his  life 
will  not  take  an  oral  agreement  therefor  out  of 
the  Statute  of  Frauds,  but  will  give  a  right  to  com- 
pensation for  the  services  out  of  the  estate.  Aus- 
ttaiv.  Dav1s,12L.R.A.  120,128Ind.  472;  Wallace  v 
Long,  8  West.  Rep.  870, 106  Ind.  682,  66  Am.  Rep. 
282;  Pond  v.  Sheean,  8  L.  R.  A.  414. 182  la  812. 

Likewise  a  parol  contract  to  devise  land,  which  | 
to  performed  on  the  part  of  the  prospective  dev. 
isee  by  supporting  the  other  party  and  by  paying 
money,  cannot  entitle  him  to  specific  perfor- 
mance, but  gives  him  a  right  to  full  compensation 
for  what  he  has  done.  Bender  v.  Bender,  37  Pa. 
419. 

An  BngUsh  authority  decides  that  the  perform- 
ance of  services  by  a  house-keeper  without  wages 
under  a  promise  to  make  her  a  devise  of  a  life  es- 
tate to  not  suflicient  to  take  the  promise  out  of  the 
Statute  of  Frauds,  and  appears  to  deny  any  right 
to  compensation.  Maddtoon  v.  Alderson,  L.  U«  8 
App.  Gas.  407,  afllrmlng  L.  R.  7  Q.  R  Div.  174. 

That  a  daughter  goes  to  live  with  her  mother 
does  not  give  her  such  possession  of  the  mother's 
premises  as  will  take  a  contract  for  a  devise  of  the 
land  to  the  daughter  m  consideration  of  her  stay- 
ing there  as  long  as  the  mother  lives  out  of  the 
Statute  of  Frauds.  Gorham  v.  Dodge,  11  West. 
Rep.  710, 122^1.628. 

Going  upon  a  farm  to  work  it  for  the  owner 
under  an  agreement  for  one  half  the  profits,  and 
in  farther  consideration  of  a  parol  promise  for  a 
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devise  thereof  at  the  owner's  death  does  not  con- 
stitute such  a  part  performance  as  to  take  tbe^ 
agreement  out  of  the  Statute  of  Frauds.  Semmea 
V.  Worthington,  88  Md.  296. 

The  surrender  of  the  possession  of  a  farm  to  a 
person,  who  takes  care  of  the  owner  under  an 
agreement  to  devise  it  to  the  latter  in  considera- 
tion of  such  care,  and  the  execution  of  a  will  to 
that  effect,  makes  a  valid  contract.  Gupton  v. 
Gupton,  47  Mo.  87. 

Such  change  of  possession  does  not  seem  under 
the  other  Missouri  cases  above  cited  to  be  neces- 
sary to  sustam  the  contract  in  that  State,  but  thto 
seems  to  be  in  harmony  with  those  that  repudiate 
the  doctrine  of  the  other  Mtosouri  cases  noted 
above. 

Where  a  person  took  possession  and  'made  im- 
provements under  an  agreement  to  devise  the 
premises  in  consideration  of  taking  care  of  the 
owner  until  hto  death,  which  consideration  was  ex- 
ecuted, the  contract  may  be  specifically  enforced. 
Watson  V.  Mahan,  20  Ind.  228;  Mauck  v.  Melton,  64 
Ind.  414. 

A  parol  agreement  by  a  wife  to'give  her  husband 
a  life  lease  of  land  which  he  should  convey  to  her,, 
and  devise  it  to  him  in  case  he  should  survive  her, 
may  be  specifically  enforced  in  case  of  her  death 
after  conveyance  of  the  land  to  her  without  mak- 
ing any  will.    Sherman  v.  Scott,  27  Hun,  88L 

It  was  said  In  an  early  Indiana  case  that  a  con- 
tract to  devise  land  in  consideration  of  money  ad- 
vanced cannot  be  specifically  enforced  against  the 
heirs  of  the  promisor.  Stafford  v.  Bartholomew 
2  Ind.  168. 

In  thto  case,  which  to  briefly  reported,  it  does  not 
appear  that  the  promise  was  In  writing  or  that  any 
poQocesion  of  the  Umd  was  given. 

Wm  08  part  performance. 

An  Bngltoh  case  holds  that  an  unattested  will  to 
not  suflicient  to  take  a  verbal  promise  to  devise 
land  out  of  the  Statute  of  Fnuds.  Maddlson  v.. 
Alderson,  L.  R.  8  App.  Gas.  407,  alBrmlng  L.  R. 
7  Q.  B.  Div.  174. 

And  another,  to  similar  effect,  decides  that  the 
mere  preparation  and  execution  of  a  wfU  in  ao-  * 
cordance  with  a  verbal  promise  wiU  not  prevent  the 
alteration  or  revocation  of  the  will.    Caton  v.  Cto- 
ton,  L.  R.  1  Ch.  App.  187. 

But  the  American  cases  are  to  the  contrary.  Thus 
the  Statute  of  Frauds  will  not  defeat  a  contract  to 
give  land  by  will  where  a  will  to  made  In  pursu- 
ance thereof,  although  It  to  subsequently  lost. 
Brinker  v.  Brinker,  7  Pa.  68. 

Also  a  will  not  sufficiently  witnessed  may  be 
sufficient  to  take  a  verbal  agreement  for  a  devise 
out  of  the  Statute  of  Frauds.  Maddox  v.  Bowe,  28 
Ga.  481, 68  Am.  Dec.  586. 

And  an  antenuptial  contract  to  give  a  wife  by 
will  all  the  property  which  she  brings  to  her  hua- 
band  to  taken  out  of  the  Statute  of  Frauds  by  the 
execution  of  a  will,  and  to  not  thereafter  subject  to 
revocation.  Lowe  v.  Bryant,  80  Ga.  628,  78  Am.. 
Dec  07a  B.  A.  B. 
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456,  457.  The  moment  it  is  admitted  that 
some  ooDtracts  which  are  to  be  performed  after 
the  testator's  death  are  valid  without  three 
witnesses,  a  distinction  based  on  the  presence 
or  absence  of  a  valuable  consideration  becomea 
impossible,  with  reference  to  the  objection 
which  we  are  considering.  A  formal  mstru- 
ment  like  the  pretent,  drawn  up  by  lawyers, 
and  executed  in  the  most  solemn  form  known 
to  the  law,  is  less  likely  to  be  a  vehicle  for  fraud 
than  a  parol  contract  based  on  a  technical  detri- 
ment to  the  promisee.  Of  course,  we  are  not 
now  speaking  of  the  rank  of  such  contracts 
inter  m.  8tane  v.  Gerrish,  1  Allen,  176,  cited 
by  the  defendant,  contains  some  ambiguous 
•expressions,  but  was  decided  on  the  ground 
that  the  instrument  declared  on  did  not  pur- 
port to  be,  and  was  not  a  contract.  Cover  v. 
Stem,  67  Md.  449,  was  to  like  effect.  The 
present  instrument  indisputably  is  a  contract. 
It  was  drawn  in  English  form  by  English  law- 
vers,  and  must  be  construed  bv  English  law. 
Sk)  construed,  it  created  a  debt  on  a  contin- 
gency from  the  covenantor  herself,  which,  if 
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she  had  gone  into  bankraptcy,  would  have 
been  provable  against  her.  Bx  parte  Tindal, 
8  Bing.  402,  1  Deac.  <fe  C.  291;  Montague. 
Bankr.  Laws,  375,  462;  Robson,  Bankr.  Pr. 
5th  ed.  274.  The  cases  of  Parieh  v.  Stone,  14 
Pick.  198,  and  Warren  v.  Durfee,  126  Haas. 
888,  were  actions  on  promissory  notes,  and 
were  decided  on  the  grounds  of  a  total  or  par- 
tial want  of  consideration. 

There  is  no  question  here  of  any  attempt 
to  evade  or  defeat  rights  of  thira  persons 
which  would  have  been  paramount  had  the 
covenantor  left  the  sum  in  question  as  a  legacy 
by  will  There  is  no  ground  for  suggesting 
an  intent  to  evade  the  provisions  of  our  law 
regulating  the  execution  of  last  wills,  if  such 
intent  could  be  material  when  an  otherwiae 
binding  contract  was  made.  See  Stone  ▼. 
HackeU,  12  Gray,  227,  282,  238.  There  was 
simply  an  intent  to  make  a  more  bindhie  and 
irrevocable  provision  than  a  legacy  eouui  be. 
and  we  .see  no  reason  why  it  should  not  sac* 
ceed. 

Judgment  for  the  plaintiffi. 
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SHOWING  the  Changes,  Progress  and  Development  of  the  Law  during  the  Second  Quarter 
of  the  Judicial  Year  Beginning  with  Oct.  1, 1891,  Classified  as  Follows: 

I.  Public,  Official,  akd  STATtrTOEY  Mattbrs. 

II.   CONTBACTUAL  AlTD  COMMERCIAL  RELATIONS. 
III.    CORPORATTONS  AND  ASSOCIATIONS. 

IV.  Domestic  Relations. 
V.  Fiduciaries  and  Representatives. 
VI.  Torts  ;  Negligence  ;  Injuries  ;  Ndisances. 
Vn.  Property  Rights;  Liens;  Wills. 
VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Cbdonal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Constitutional  Law. 

Summary  proceedings  for  the  impounding 
and  sale  of  animals  running  at  lar^  are  within 
the  scope  of  police  regulations  and  do  not  vio- 
late the  constitutional  provisions  as  to  due  pro- 
cess of  law.    (W.  Va.)  837. 

The  validity  of  laws  giving  a  right  of  action 
against  railroad  companies  in  certain  cases, 
without  giving  the  same  right  against  other 
carriers  or  persons,  is  upheld  by  a  Kentucky 
decision  following  other  authorities.  (Ky.) 
579. 

A  statute  exempting  an  officer  or  seaman  of 
a  seagoing  vessel  or  ship  from  arrest  or  impris- 
onment for  debt  is  not  m  confiict  with  the  con- 
stitutional provision  against  granting  to  any 
citizen  or  class  of  citizens  any  privilege  or  im- 
munity which  snail  not  upon  the  same  terms 
belong  equally  to  all  citizens.    (Or. )  577. 

There  is  not  an  unconstitutional  discrimina- 
tion as  to  privileges  and  immunities  in  a  stat- 
ute allowing  persons  of  good  character  to  show 
as  a  defense  for  carrying  concealed  weapons 
that  they  carried  them  under  a  reasonable  fear 
of  danger.     (W.  Va.)  600. 

The  constitutional  right  to  bear  arms  is  held 
by  a  West  Virginia  case  not  to  exclude  statutes 
to  prevent  carrying  concealed  weapons.     Id. 

A  statute  forbidding  the  assignment  of  a 
claim  against  a  resident  by  a  citizen  of  the 
State  to  a  citizen  of  another  State,  with  intent 
to  deprive  a  debtor  of  his  exemption,  is  not 
unconstitutional.     (Pa.)  504. 

The  constitutional  right  of  property  is  held 
to  include  the  riffht  to  make  reasonable  con- 
tracts, and  thereK)re  to  nullify  a  statute  which 
prohibits  employers  from  imposing  a  fine  upon 
or  withholding  wages  of  an  employe  for  de- 
fects in  his  work.     (Mass.)  836. 

The  constitutionality  of  a  statute  must  be 
determined  from  matters  appearing  on  its  face 
or  of  which  the  court  can  take  judicial  notice. 
<Cal.)  459. 

Courts  cannot  determine  on  the  testimony 
of  witnesses  that  a  legislative  appropriation  of 
public  money  is  not  in  fact  for  a  public  pur- 
pose expressed  on  its  face.    (N.  Y.)  481. 
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The  constitutional  provision  against  local  or 
special  laws  is  violated  by  a  statute  relating  to 
the  change  of  county  seats  which  excludes  from 
its  provisions  counties  then  having  county 
buildings  of  a  certain  value,  but  does  not  ex- 
clude those  which  may  afterwards  have  such 
buildings.    (N.  Dak.)  725. 

A  statute  preventing  the  abatement  of  an 
action  by  the  death  of  a  party  is  not  unconsti- 
tutional as  applied  to  pending  actions.  (Ga.) 
721. 

Interstate  Commerce. 

The  distinction  between  valid  and  invalid 
state  statutes  affecting  interstate  commerce  is 
brought  out  in  a  North  Carolina  case,  which 
holds  that  a  provision  which  expedites  instead 
of  obstructing  interstate  commerce  is  not  un- 
constitutional    (N.  C.)  598. 

The  relation  of  peddlers  and  drummers  to 
interstate  commerce  is  discussed  in  decisions 
by  the  United  States  circuit  court,  and  also  by 
the  Supreme  Court  of  Pennsylvania.  (C.  C. 
E.  D.  N.  C.)  97;  (Pa.)  100. 

Enactment  of  Statvte. 
A  bill  delivered  to  the  governor  and  never 
returned  by  him,  but  which  is  immediatelv 
withdrawn  with  knowledge  of  the  governor  s 
objections,  in  accordance  with  a  custom  in 
that  State,  by  the  member  who  introduced  it, 
does  not  become  a  law  although  the  governor 
never  returns  it  and  there  is  a  constitutional 
provision  that  a  bill  not  returned  bv  him  with- 
in ten  days  shall  become  a  law.    (Ky.)  251. 

Implied  Sanction  of  EHl. 
The  question  whether  evils  are  sanctioned 
by  a  statute  which  provides  for  the  punishment 
of  other  evils  of  the  same  class  is  discussed  in 
a  Missouri  case,  which  repudiates  such  implied 
sanction  and  applies  the  principle  to  an  Act  to 
prohibit  book-making  and  pool-selling  on 
events  occurring  outside  the  State.    (Mo.)  846. 

Oficial  Publication, 

On  the  question  of  publication  in  a  Oerman 

newspaper  when  required  by  statute,  it  is  held 

that  notices  should  be  in  German,  but  statutes 

and  ordinances  should  be  in  English  unless 
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there  is  a  legislative  direction  to  the  coDtrary. 
(N.  J.)  62. 

Appropriations  qf  Public  Money, 
An  important  decision  applying  a  constitu- 
tional prohibition  i^ainst  appropriations  to 
aid  sectarian  institutions  is  made  by  the  South 
Dakota  Supreme  Court  in  respect  to  the  pay- 
ment of  tuition  for  a  normal  class  instructed 
in  a  university  under  the  control  of  a  religious 
corporation .    ( S.  Dak. )  41 8. 

Another  case  involving  the  validity  of  the 
use  of  public  money  decides  that  the  giving  of 
bounties  for  planting  trees  is  an  abuse  of  the 
power  of  taxation.    (Mo.)  6^. 

An  appropriation  for  a  state  exhibit  at  the 
world's  fair  is  not   unconstitutional  on  the 

f  round  that  it  is  not  for  a  public  use.    (Cal.) 
74. 

An  appropriation  to  pay  a  debt  or  repair  an 
injury  is  for  a  public  purpose  although  operat- 
ing to  the  benefit  of  certain  individuals  only; 
nor  is  it  private  or  local  because  it  is  to  extend 
river  and  canal  navigation  to  a  public  street  by 
enlarging  a  private  mill-race.    (N.  Y.)  481. 

Eminent  Domain. 

A  somewhat  extreme  application  of  the  doc- 
trine of  eminent  domain  is  made  by  a  Massa- 
chusetts decision  upholding  a  statute  allowing 
lands  to  be  flowed  by  a  pond  for  the  culture  of 
useful  fishes,  although  the  owner's  object  is 
merely  his  own  pleasure  or  profi t.    (Mass. )  487. 

This  power  cannot  be  given  to  a  rural  cem- 
etery corporation  which  has  absolute  control 
of  the  cemetery  lots  and  of  the  sale  thereof. 
(Mich.)  114.  See,  as  to  damages,  under  VIII., 
infra. 

The  rights  of  abutting  owners  who  do  not 
own  the  fee  of  a  street  to  compensation  for  the 
use  of  the  street  by  a  railroaa  company  is  up- 
held in  a  New  York  case  where  the  railroad 
practically  appropriates  a  part  of  the  street  by 
an  embankment  several  feet  high,  leaving  a 
drive- way  only  eight  or  nine  feet  wide  in  front 
of  the  injured  premises;  and  authority  to 
make  such  embankment  cannot  be  justified  as 
a  change  of  grade,  at  least  where  it  does  not 
purport  to  be  an  exercise  of  that  power.  (N. 
Y.)138. 

The  constitutional  protection  against  the 
taking  of  private  property  without  compensa- 
tion prevents  the  construction,  without  com- 
pensation to  abutting  owners,  of  a  railroad 
embankment  in  the  street  cutting  off  access  to 
abutting  property  and  interfering  with  li^ht 
and  air,  although  both  legislative  and  munici- 
pal authority  are  given  and  an  attempt  has 
been  made  to  discontinue  the  street,  but  with- 
out making  such  compensation  or  leaving  other 
means  of  access  to  the  property.    (N.  ¥.)  381. 

But  the  erection  of  a  viaduct  which  totally 
cuts  off  access  to  a  street  from  abutting  prop- 
erty is  not  a  *' taking'^  within  the  meaning  of 
a  constitutional  provision  against  taking  pri- 
vate property  without  compensation,  where  it 
is  made  by  a  municipality  in  the  exercise  of 
the  power  to  change  the  grade.    (Fla.)  870. 

Taxes. 

Money  received  under  a  power  of  appoint- 
ment created  bv  will  passes  "by  will"  within 
the  meaning  of  a  statute  taxing  collateral  in- 
heritances.   (N.  Y.)  886. 

An  electric  light  company  is  not  a  '*  manu- 
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facturing  corporation  "  within  the  meaning  of 
the  Pennsylvania  Act  exempting  the  stock  of 
such  companies  from  taxation.  The  decision 
seems  to  be  influenced  bv  other  statutes  for  the 
encouragement  of  manufactures.    (Pa.)  107. 

In  direct  conflict  with  the  Pennsylvania  de- 
cision, the  New  York  Court  of  Appeals  holds 
that  an  electric  light  company  is  a  manu- 
facturing company  within  the  meaning  of 
general  words  in  a  statute  concerning  taxation. 
(N.  Y.)  708. 

lAcensesfoT  Dealing. 

"  To  sell  or  deal  in  tickets  issued  by  a  rail* 

road  company,"  which  is  prohibited  by  statute 

unless  done  by  a  duly  authorized  agent,  doea 

not  mean  the  sale  of  a  single  ticket  which  a 

Serson  may  happen  to  have  that  he  cannot  use, 
ut  applies  only  to  the  business  of  selling,  or 
buying  and  selling,  such  tickets.  (N.  C.)  629. 
Offering  to  sell  his  sample  at  one  house'and 
the  sale  thereof  at  the  next  will  not  bring  an 
agent  for  the  solicitation  of  orders  within  a 
statute  as  to  a  license  tax  on  those  who  **deal 
in  the  selling"  of  goods.  (C.  C.  W.  D. 
Mo.)  719. 

Court;  Qvorum. 
The  question  what  constitutes  a  quorum  of 
the  supreme  court  of  South  Carolina  is  dis- 
cussed in  a  case  which  decides  that  one  asso- 
ciate justice  and  a  person  commissioned  by  the 
governor  in  place  of  the  other  associate  justice, 
who  is  disqualified  to  sit  in  the  case,  constitute- 
a  quorum  although  there  is  a  vacancv  in  the 
office  of  chief  justice.    (8.  C.)  825. 


Liability  qf  Jvdge. 
The  erroneous  decision  of  a  jurisdictional 
question  by  a  judge  who  has  jurisdiction  to 
decide  it,  and  his  further  proceeding  in  excess 
of  his  jurisdiction,  is  held,  in  distinction  from 
ordinary  cases  of  acting  without  iurisdiction, 
not  to  make  him  personally  liable.  (N.  Y.) 
188. 

Mandamus. 

An  exhaustive  discussion  of  the  rig^t  to  a. 
mandamus  to  compel  payment  of  county  war- 
rants is  given  in  a  Florida  case.    (Fla.)  773. 

A  mandamus  will  not  issue  to  compel  the* 
granting  of  a  certificate  of  election  to  a  candi- 
Sate  who  is  ineligible,  although  the  canvassing 
board  has  no  right  to  inquire  as  to  his  eligi- 
bility.   (N.  Y.)  646. 

Officers. 

No  vested  right  of  a  city  is  invaded  by 
transferring  property  and  authority  from  one 
class  of  ofiScers  to  another.    (Ind.)  566. 

The  death  of  an  officer  before  qualification 
creates  no  vacancy  where  a  consntution  pro- 
vides that  the  incumbent  shall  hold  over  until 
his  successor  qualifies.    (Ind.)  868. 

Park  commissioners  are  held  to  be  officers- 
under  a  city  government  within  the  meaning 
of  a  constitutional  provision  making  city  ofil> 
cers  ineligible  to  the  Legislature.    (N.  Y.)  646. 

Election  or  Choice  of  Officers. 
In  the  contest  as  to  the  right  to  the  office  of 
governor  in  Connecticut  it  is  held  that  a  gov- 
ernor holding  over  is  dejure  as  well  as  defojcto 
governor  until  his  successor  is  declared  in  the 
constitutional  mode  to  be  elected.  Also  that 
the  superior  court  has  jurisdiction  to  establish 
title  to  the  office  if  the  assembly  refuses  or  be- 
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comes  unable  to  make  the  requisite  declara- 
tion.    (Conn.)  657. 

A  case  involving  the  question  as  to  the  pro- 
cedure in  the  choice  of  a  United  States  senator 
decides  amon^  other  things  that  the  governor 
of  a  State,  who  has  made  an  appointment 
claiming  there  is  a  vacancy  on  account  of  the 
illegality  of  an  election,  can  by  mandamus 
compel  the  secretary  of  state  to  affix  the  seal 
of  the  State  to  such  appointment  and  to  coun- 
tersign it.    (Fla.)  253. 

A  majority  of  the  inhabitants  of  a  school 
district  entitled  to  vote,  "to  be  ascertained  by 
taking  the  ayes  and  nays  of  such  inhabitants 
attending"  a  meeting,  means  a  majority  only 
of  those  who  shall  vote  at  such  meeting.  (N. 
Y.)408. 

Under  the  New  York  Ballot  Law  it  is  de- 
cided that  a  wrong  indorsement  upon  the  tick- 
ets of  one  party,  which  renders  them  easily 
distinguishable  from  all  other  ballots,  will  re- 
quire them  to  be  discarded,  although  the  in- 
aorsement  was  due  to  a  mistake  of  the  county 
clerk  in  distributing  the  ballots.     (N.  Y.)  624. 

The  state  canvassing  board  cannot  inquire 
into  the  eligibility  of  candidates  or  declare  a 
minority  candidate  elected  because  of  his  com- 
petitor's ineligibility.    (N.  Y.)  647. 

The  functions  of  a  county  clerk  in  respect  to 
the  canvassing  of  votes  are  held  to  be  purely 
ministerial  under  the  New  York  statutes,  and 
his  refusal  to  certify  the  returns  will  not  pre- 


vent the  canvassing  board  from  making  such 
returns  by  a  secretary  pro  tempore.  (N.  Y.) 
648. 

Municipal  Corporations, 

The  constitutional  powers  of  the  Legislature 
in  respect  to  the  creation  of  municipal  corpo- 
rations are  exhaustively  discussed  in  a  Califor- 
nia case  in  relation  to  irrigation  districts.  (Cal. ) 
755 

The  power  of  a  city  to  accept  a  trust  for  "in- 
digent persons  not  paupers"  whom  it  has  no 
legal  right  to  aid,  is  denied  by  a  Connecticut 
decision.    (Conn.)  69. 

The  power  of  a  city  to  furnish  private  citi- 
zens with  electric  light  and  to  own  and  main- 
tain an  electric  light  plant  is  affirmed  by  an  In- 
diana decision  in  conflict  with  Spaulding  v. 
Peahody,  10  L.  R.  A,  397.    (Ind.)  268. 

Streets. 
The  doctrine  of  the  implied  consent  of  the 
municipal  authorities  to  construct  vaults  under 
sidewalks,  etc.,  is  thoroughly  discussed  in  a 
case  which  holds  that  such  consent  is  conclu- 
sively presumed  by  their  acquiescence  with 
knowledge  for  several  years.    (N.  Y.)898. 

Dock  TAnes. 
An  arbitrary  establishment  of  dock  lines  is 
held  invalid  in  the  case  of  riparian  owners  who 
own  the  soil  to  the  center  of  a  river,  which  is 
not  navigable  at  that  place  for  any  purpose. 
(Mich.)  498. 


II.  Contractual  and  Commercial  Relations. 


The  principle  by  which  a  person  is  relieved 
from  his  contract  where  it  becomes  impossible 
to  enforce  it  is  illustrated  in  a  case  of  the  de- 
struction of  a  factory  containing  milk  and  its 
products,  which  were  in  possession  of  a  bailee, 
who  had  agreed  to  manufacture  butter  and 
cheese  and  sell  it  for  the  patrons  of  the  factory. 
(N.  Y.)215. 

A  provision  exempting  from  the  Statute  of 
Frauds  agreements  to  manufacture  a  thing 
from  materials  furnished  by  the  manufacturer 
or  another  person  is  held  to  include  a  contract 
to  cut,  furnish  and  deliver  stone  work  for  a 
building.     (Cal.)  280. 

A  promise  by  a  citizen  to  pay  part  of  the  ex- 
pense of  opening  a  street  is  not  invalid  on  the 
ground  of  public  policy  as  being  in  the  nature 
of  a  bribe.    (N.  J.)  62. 

SubscrvptioTis, 
The  right  of  a  subscriber  to  a  fund  given  to 
induce  a  manufacturing  company  to  bring  its 
business  to  a  certain  place  to  recover  back  his 
money  in  case  of  failure  to  remove  the  busi- 
ness to  that  place,  is  not  defeated  by  the 
fact  that  the  money  has  been  expended  in 
buildings  on  donated  lands.    (Ind.)  804. 

Compulsory  Service;  Water  Supply. 

The  question  of  compulsory  service  by  a 
corporation  engaged  in  public  business  is  il- 
lustrated in  the  case  of  a  water  company 
which  is  held  to  be  under  obligation  to  supply 
persons  with  water  on  reasonable  terms.  (Or.) 
424. 

The  rule  of  a  water  companv  to  require  pay- 
ment at  stated  periods  as  a  condition  of  continu- 
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ing  a  water  supply  is  reasonable  and  lawful. 
(Wash.)  669. 

Promise  to  Pay  after  Death, 
A  voluntary  covenant  that  the  obligor's  exec- 
utors shall  pay  within  a  certain  time  after  her 
death  a  certain  sum  to  the  obligee  is  not  void 
on  grounds  of  public  policy.    (Mass.)  860. 

Specific  performance  of  an  agreement  by  an 
uncle  to  leave  his  nieces  a  portion  of  his  estate 
at  death,  if  the^  would  become  members  of  his 
family  and  their  father  would  relinquish  con- 
trol over  them,  cannot  be  enforced  where  he 
dies  before  fhey  come  into  his  family  or  under 
his  control,  although  their  father  has  surren- 
dered his  rights.    (C.  C.  App.  E.  D.)  852. 

Warranty, 

There  is  an  implied  warrantv  that  goods  and 
chattels  sold  by  description  without  inspection 
by  the  buyer  shall  be  reasonably  fit  for  the  pur- 
pose for  which  they  were  intended  if  that  is 
known  to  the  vendor,  and  that  they  shall  an- 
swer the  description.    (Or.)  157. 

A  merchantable  article  is  called  for  by  a 
commercial  contract  for  the  purchase  ofia 
cargo  of  ice  to  be  shipped  to  the  purchaser. 
(Mass.)  492. 


Champerty, 
A  champertous  agreement 
tiff  and  his  attorney  for  the 
suit  constitutes  no  defense  to 
785. 

The  great  modification  of 
doctrine  as  to  champerty  is 
Oregon  decision  to  the  effect 
agreement  to  advance  funds 


between  a  plain- 
prosecution  of  a 
the  suit.    (Ohio) 

the  common-law 
illustrated  by  an 
that  a  bona  fide 
to  carry  on  a  suit 
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in  con&ideratioD  of  a  share  of  the  proceeds  is 
DOt  void  unless  made  by  an  attorney.  (Or.) 
745. 

Revtraint  cf  Trade, 
The  effect  of  a  contract  by  one  selling  his 
business  not  to  re-engase  in  it  in  the  same 
town  is  discussed  in  a  ^rmont  case  holding 
that  it  is  not  discharged  by  subsequently  form- 
ing a  partnership  in  the  same  business  with  the 
purchaser.    (Vt.)  80. 

Bills  and  Notes. 
The  good  faith  of  the  purchaser  of  a  note 
driven  for  hulless  oats  in  a  transaction  similar 
to  the  numerous  Bohemian  oat  transactions, 
which  have  given  rise  to  much  litigation  for 
several  years  past,  was  held  to  be  a  Question 
for  the  jury  where  he  had  notice  of  the  dealings 
of  the  oat  company  and  knew  the  note  was 
given  for  such  oats.     (Md.)  405. 


be  ascertained  by  the  court,  but  not  where  it  is 
for  a  specified  percentage.    <0r.)  188. 

BauTidary. 
A  Wisconsin  decision  reytewing  the  author- 
ities holds  that  a  boundary  by  low-water  mark 
does  not  include  lands  l)etween  that  and  the 
center  of  a  pond  or  river.    (Wis.)  861. 

AssignmeTU. 
The  doctrine  that  a  right  of  action  for  a  per- 
sonal tort  is  not  assignable  even  after  verdict 
but  before  judgment  is  applied  to  an  action  for 
false  imprisonment.    (Minn.)  512. 

Carriers, 

The  right  of  a  carrier  to  limit  by  contract 
the  amount  of  his  liabilitv,  even  for  negli- 
gence, is  asserted  by  a  Rhode  Island  decision 
reviewing  many  other  authorities.    (R.  I.)  493. 

The  liability  of  a  railroad  company  for  the 


,  loss  of  a  dog  by  negligence  of  its  baggage 

An  indorsement  readmg  "received  on  the   master  is  upheld,  although  it  had  a  rule,  not 
within  notes."  written  on  the  back  of  a  sheet,   known  to  the  owner,  denying  responsibility  for 


on  the  face  of  which  several  notes  of  the  same 
date  are  written,  is  to  be  treated  as  an  applica- 
tion of  payment  upon  all  the  notes,  no  matter 
whether  the  writing  extends  over  the  back  of 
more  than  one  of  the  notes  or  not,  provided  the 
pavment  was  so  made  as  to  justify  such  an 
application.    (Vt.)  208. 

Interest. 

An  agreement  in  a  note  to  pay  interest  on 
arrears  of  interest  is  invalid.  (Or.)  188.  See 
also  under  VIII.,  infra. 

'    Banks. 

Although  a  depositor  owes  to  a  bank  the 
duty  of  examining  his  checks  within  a  reason- 
able time  after  they  are  returned  to  him  and 
giving  notice  of  any  forgery,  his  delay  in 
doing  so  will  not  defeat  his  right  to  recover 
from  the  bank  which  has  paid  the  check  unless 
the  bank  has  been  injured  thereby.     (Cal.)  320. 

The  bond  of  the  cashier  of  a  national  bank 
covers  his  misappropriation  of  stock  taken  in 
his  own  name  to  evade  the  law  against  loans 
by  the  bank  on  its  own  stock.    (NT  Y.)  211. 
A  cknowledgmen  ts. 

Defective  acknowledgments  may  be  cured 
by  a  legislative  Act.     (Fla.)  815. 

The  sufficiency  of  initials  to  show  the  char- 
acter of  an  officer  who  takes  an  acknowledg- 
ment is  discussed  at  length  in  a  Florida  case, 
holding  such  signature  sufficient.    (Fla.)  815. 

I'efegrams. 

After  receiving  a  leleeram  for  transmission 
and  accepting  payment  for  it,  a  telegraph  com- 
pany cannot  escape  liability  for  a  statutory 
penalty  incurred  by  failure  to  deliver  it,  because 
the  message  related  to  an  illegal  transaction. 
(Ga.)  95. 

Lease. 

A  lessee  is  not  released  from  his  covenant  to 
pay  rent  by  a  written  assignment  of  his  lease 
and  delivery  of  the  premises  to  his  assignee, 
who  is  accepted  as  tenant  by  the  lessor.  (Cal.) 
151. 

Attorneys'  Fees. 

An  extensive  discussion  of  the  effect  of  a 
stipulation  for  attorneys'fees  is  given  in  a  Mon- 
tana case.    (Mont.)  688. 

The  validity  of  an  agreement  in  a  note  for 
attorneys'  fees  is  upheld  in  Oregon  where  the 
provision  is  for  a  reasonable  attorneys*  fee  to 
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dogs.    (Ala.)  515. 

An  obligation  to  lay  out  for  re-loading  a  car 
hired  for  die  trip  because  a  horse  therein  was 
down  is  not  raised  where  the  owner  is  in  charge 
of  the  car  and  can  if  he  chooses  make  a  new 
contract  for  a  longer  time  or  abandon  the  con- 
tract altogether.    (Miss.)  550. 

Insurance. 

Relatives  by  affinity  are  included  among 
those  **  related  to  "  a  member  of  a  benefit  society 
entitled  to  be  named  as  beneficiaries,  the  rule 
being  different  from  that  adopted  in  case  of 
wills  and  of  distribution  under  statutes.  (N. 
J.)  342. 

Where  thirty  days  after  an  insurance  assess- 
ment becomes  due  were  allowed  for  payment, 
it  was  held  that  payment  could  be  made  with- 
in that  time,  although  the  assured  had  died 
within  thirty  days.    (Ga.)  283. 

The  right  of  one  whose  life  is  insured  for 
the  benefit  of  his  wife  and  children  to  the  bene- 
fits of  a  tontine  policy  payable  to  them,  on  its 
maturity  is  denied  by  a  Texas  case  following 
the  weight  of  authority.    (Tex.)  278. 

Mailing  an  insurance  policy  with  a  request 
that  it  be  canceled  operates  to  cancel  it  only 
when  the  letter  is  actually  received,  and  does 
not  destroy  the  insurance  in  case  of  loss  while 
the  letter  is  in  the  mails.    (N.  Y.)  147. 

The  cancellation  of  an  insurance  policy  is 
effected  ipso  facto  by  the  surrender  of  the  pol- 
icy for  that  purpose,  where  it  provides  lor 
termination  at  the  request  of  the  assured.     Id. 

A  mortgagee  to  whom  "loss  if  any  is  pay- 
able," and  who  receives  a  policy  from  the 
mortgagor  without  notice  of  non-pa3rment  of 
premium,  is  held  to  be  subject  to  a  condition 
avoiding  the  policy  for  such  non-payment. 
(Iowa)  248. 

The  effect  of  taking  a  partner,  upon  an  in- 
surance policy  prohibiting  "a  sale  or  transfer* 
of  the  property,  is  distinguished  by  an  Ohio 
decision  from  cases  where  the  prohibition  was 
against  a  transfer  of  any  interest  in  the  prop- 
erty.   (Ohio)  481. 

A  somewhat  novel  case  as  to  the  effect  of  an 
insurer's  election  to  rebuild  holds  that,  even  if 
the  premises  are  already  advertised  for  sale 
under  a  mortgage,  when  tne  contract  is  let  for  re- 
building the  insurer  is  no  longersubject  to  garn- 
ishment by  creditors  of  the  insured.  (Md.)  684. 
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III.   CODFOHATIOKS  AND  ASSOCIATIONB. 


The  president  of  a  corporation  has  no  im- 
plied authority  to  act  as  its  agent.    (N .  H. )  856. 

The  adoption  of  a  corporation  of  another 
State  does  not  take  away  its  character  as  a  cor- 
poration of  such  State  so  as  to  prevent  removal 
from  a  state  to  a  federal  court  of  a  suit  against 
it  by  a  citizen  of  the  adopting  State.  (C.  C. 
W.  D.  Ark.)  184. 

The  power  of  the  general  assembly  of  an 
unincorporated  association  to  confiscate  the 
property  of  subordinate  lodges  cannot  be  given 
by  the  constitution  of  the  oraer.    (N.  T.)  2^. 

An  extensive  discussion  of  the  law  concern- 
ing religious  societies  is  presented  by  a  case 
wnich  especially  involves  the  powers  of  a  gen- 
eral conference  or  chief  ecclesiastical  tribunal 
of  the  organization.    (Ind.;  518. 

The  question  when  an  unincorporated  so- 


cietv  can  take  a  devise  is  well  illustrated  by  a 
decision  upholding  the  devise  if  the  society 
became  incorporate^  before  the  expiration  of 
a  life  estate,  at  which  time  it  would  vest.  (N. 
Y.)  410, 

An  exhaustive  discussion  of  the  nf(hi  of  re- 
tiring partners  after  selling  out  their  interest 
to  re-engage  in  similar  business  under  their 
own  names,  is  presented  in  a  case  which  holds 
that  they  may  do  so  even  if  the  name  of  the 
new  firm  which  they  organize  is  substantially 
similar  to  or  identical  with  the  old  firm. 
(Mich.)  161. 

The  "full  name"  required  to  be  signed  by  a 
member  of  a  limited  partnership  is  held  to 
mean  the  name  by  which  he  is  usually  known^ 
although  it  may  be  only  a  surname  and  initials. 
(Pa.)  m 


lY.  DoMBBTic  Relations. 


A  case  apparently  of  first  impression  decides 
that  alimonv  awarded  to  an  innocent  wife  by 
a  decree  of  divorce  in  her  favor  cannot  be 
reached  for  her  prior  debts.    (N.  Y.)  712. 

A  wife's  refusal  of  sexual  intercourse  is  held 
by  an  Illinois  decision,  exhaustively  reviewing 
the  authorities,  not  to  constitute  willful  de- 
sertion.   (111.)  685. 

The  doctrine  that  continuance  of  cohabita- 


tion illegally  begun  cannot  constitute  a  mar- 
riage applies  where  it  began  in  good  faith  on 
the  part  of  one  partv  under  an  illegal  marriage^ 
(N.  J.)  864. 

A  decree  of  divorce  obtained  in  another  State 
without  appearance  by  the  defendant  or  per- 
sonal service  in  that  State  is  held  invalid  by  a 
New  York  decision.    (N.  Y.)  220. 


V.  FrouciARiss  AND  Representativeb. 


The  signature  to  a  check  in  which  the  words 
**Agt.  Glass  Buildings"  are  added  to  the  sign- 
er's name  is  sufficient  to  put  one  who  takes  it 
from  him  in  payment  on  inquiry  as  to  his  au- 
thority to  use  the  fund  in  that  way.  (N.  Y.) 
284. 

The  distinction  between  a  deposit  and  a  loan 
by  a  trustee  (or  guardian)  as  affecting  his 
liability  for  loss  of  the  monev  by  failure  of  the 
bank  is  presented  by  a  decision  holding  that 
money  placed  in  a  bank,  although  on  interest 
and  requiring  notice  of  withdrawal,  is  only  a 
deposit  when  put  there  temporarily  while 
looking  for  an  investment.    (Pa.)  108. 

The  common-law  power  of  an  executor  or 
administrator  to  compromise  claims  is  held  by 


a  Rhode  Island  decision  to  extend  to  a  purely 
statutory  cause  of  action  for  causing  the  deatn 
of  the  intestate,  although  it  is  for  the  benefit 
of  the  widow  and  next  of  kin.    (R.  I.)  414. 

An  executrix  is  liable  on  an  implied  promise 
to  pay  a  legacy  charged  on  land  devised  to  her 
where  she  accepts  the  devise,  sells  the  prop- 
erty, and  converts  the  proceeds,  although  ex- 
pressly exempted  by  the  will  from  giving  bond. 
(Wis.)  117. 

A  case  of  the  widest  general  interest  and  of 
much  legal  value  is  that  of  the  Tilden  will  in 
which  a  trust  for  charity  is  held  void  for  un- 
lawfully delegating  the  selection  of  beneficia- 
ries to  the  trustees.    (N.  Y.)  88. 


YI.  Tobtb;  Nboligbncb;  Injubibs;  NxnsANCBS.' 


That  mere  fright  unaccompanied  with  bodilv 
injury  cannot  constitute  a  cause  of  action,  is 
decided  in  a  Pennsylvania  case  concerning  an 
injury  in  a  railway  collision.    (Pa.)  666. 

Mutilation  of  Dead  Body, 
A  right  of  action  for  the -mutilation  of  the 
dead  body  of  plaintiff's  husband  is  upheld  in  a 
case  which  holds  that  such  right  of  action  be- 
longs to  the  widow  in  preference  to  the  per- 
sonal representatives,  and  that  damages  may 
be  given  for  injury  to  the  feelings  and  mental 
suuering.    (Minn.)  85. 

Libd, 
The  sale  and  delivery  of  papers  containing  a 
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libel  are  sufficient  to  establish  a  liability  for 
publishing  the  libel  without  proving  afiSrma- 
tively  that  the  seller  knew  that  the  paper  con- 
tained the  libel.    (Wis.)  208. 

Liability  of  Landlord, 
Liability  of  a  landlord  for  injuries  to  the 
tenants  from  a  defective  condition  of  common 
hallways  is  illustrated  in  the  case  of  an  injurv 
to  a  tenant  by  the  faU  of  plaster  from  the  ceil- 
ing in  such  hallway.    (N.  Y.)  288. 

FaUe  RepresentatioM, 
False  representations  as  to  the  specific  arti- 
cles of  property  which  one  possesses,  made 
knowin^y  by  him  to  induce  another  to  indorse 
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(ToBss;  HwaidawxcMt 
for  him,  are  actionable  if  they  cause  damage 
to  the  latter.    (Yt.)  264. 

VidotiB  Dog, 
The  owDer  of  a  vicious  doe  which  is  runniDg 
loose  in  a  back  yard  is  liable  to  one  bitten  by 
the  dog  while  entering  the  yard  through  an 
open  gate  on  lawful  business.    (Ga.)  196. 

Negliffenee, 

The  doctrine  that  a  licensee  must  take  his 
chance  of  peril  in  crossing  premises  is  illus- 
trated by  a  decision  denying  damages  to  one 
who  fell  through  a  trap  door  on  a  station  plat- 
form.   (Mass.)  276. 

The  right  to  recover  for  injuries  sustained 
in  trying  to  escape  from  danger  where  there 
was  no  danger  in  fact  is  upheld  as  against  the 
party  who  was  responsible  for  the  appearance 
of  danger.    (Mo.)  618. 

For  negligence  in  shipping  naphtha  in 
wooden  barrels  not  branded  so  as  to  show  the 
carrier's  employes  what  was  in  them,  the  ship- 
per is  liable  in  case  of  an  inlury  to  an  employ^ 
from  an  explosion  caused  by  a  lamp.  (Ev.) 
677. 

Imputed  NegliffeTiee, 

The  doctrine  that  the  negligence  of  the 
driver  of  a  public  carriage  will  be  imputed  to 
a  passenger  is  again  denied  by  a  Georgia  decis- 
ion following  the  great  weight  of  modem  au- 
thorities.   (Ga.)281. 

The  rule  that  the  negligence  of  a  driver  will 
not  be  imputed  to  one  riding  with  him  applies 
although  the  latter  is  his  wife.    (Ind.)  7&. 

Dangerous  Instrument. 
A  toy  gun  is  not  a  dangerous  instrument 
within  the  rule  as  to  negligence  in  the  care  of 
such  instruments;  and  a  man  who  has  given  it 
to  his  nineyear-old  boy  with  proper  caution  as 
to  the  use  of  it,  telling  him  not  to  lend  it,  is 
not  liable  where  a  visiting  boy,  who  in  his  ab- 
sence is  allowed  by  his  wife  to  take  the  gun, 
puts  out  with  it  the  eye  of  a  man  in  the  street. 
(Mich.)  675. 

BaiVroad  Accidents. 

The  liability  of  a  railroad  company  for  run- 
ning over  a  person  recklessly  on  the  track  is 
extensively  discussed  in  a  case  where  a  man 
was  killed  while  recklessly  crossing  a  trestle. 
(N.  C.)  749. 

The  right  of  a  traveler  to  presume  that  it  is 
safe  to  cross  a  railroad  track  where  a  gate  pro- 
vided by  the  company  is  open  is  upheld  by  a 
Michigan  decision.    (Mich.)  228. 

Sitttnc:  on  a  cross-beam  in  front  of  an  engine 
with  legs  hanging  over  in  front  of  the  pilot 
while  the  train  is  running  on  the  main  line  is 
held  to  be  negli^nence  on  the  part  of  a  brakeman 
which  will  dereat  his  recovery  for  injuries 
which  he  would  not  otherwise  have  received. 
(Ala.)  552. 

The  question  of  negligence  in  entering  a  car 
left  standing  on  sanitarium  grounds  with 
brakes  set  a  few  minutes  before  time  to  start, 
and  when  no  one  is  in  charge,  is  presented  in 
a  Maryland  case,  involving  also  tne  question 
of  negligence  in  jumping  from  the  car  when 
running  down  grade  after  a  small  boy  had  let 
off  the  Drakes.    (Md.)  75. 

A  statute  making  a  railroad  company  liable 
for  injury  to  animals  * 'caused  by"  a  train  is 
held  applicable  where  a  horse  was  frightened 
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by  a  train  and  ran  ahead  of  it  into  a  trestle  bat 
was  not  touched  by  the  train.    (Or.)  841. 

The  liability  of  a  railroad  for  leaving  a  turn- 
table unfastened  where  it  is  accessible  to  child- 
ren is  decided  in  a  Texas  case  following  many 
other  decisions,  but  in  convict  with  18  L.  It. 
A.  248.    (Tex.)  781. 

Liability  qf  Employer. 

The  doctrine  that  a  master  is  not  liable  for 
the  act  of  a  servant  which  was  not  within  the 
scope  of  the  business  for  which  he  was  em- 
ployed is  applied  to  the  negligent  killing  of  a 
person  lawfully  on  the  premises  where  the 
servant  was  employed  to  seize  and  detain  only 
those  who  were  disturbing  feed  thereon.  (Neb. ) 
787. 

The  question  as  to  when  a  person  is  acting 
within  the  scope  of  his  employment  is  illus- 
trated in  a  decision  that  a  railroiEul  company  is 
not  liable  for  the  act  of  a  ticket  agent  in  pro- 
curing the  arrest  of  one  from  whom  he  has 
taken  a  bill  believing  it  to  be  counterfeit  (N. 
Y.)  791. 

The  principle  that  a  person  cannot  relieve 
himself  from  his  own  duty  by  employing  an 
independent  contractor  is  illustrated  in  the 
case  of  a  defectively  covered  coal-hole  in  a 
sidewalk,  where  the  owner  employs  an  inde- 
pendent contractor  to  do  the  work.  (Ohio) 
828. 

Obstruction  of  Sidewalk. 
Special  injury  giving  a  right  of  private  ac- 
tion is  caused  to  the  proprietor  of  a  retail  store 
bpr  an  habitual  obstruction  of  the  neighboring 
sidewalk  whereby  travel  is  diverted  to  the 
other  side  of  the  street    (N.  T.)  556. 

Assault, 

The  intention  to  injure  in  making  an  assault 
is  held  immaterial  in  case  of  a  kick  of  one  pu- 
pil by  another  in  school  time  when  it  was  an 
unlawful  act.    (Wis.)  226. 

The  ri^ht  to  make  an  assault  to  recover 
property  is  denied  where  it  was  voluntarily  de- 
livered to  the  other  party  in  the  usual  course  of 
business  although  he  undertakes  to  apply  it  to 
his  own  use.    (K.  I.)  817. 

So  an  assault  on  an  officer  in  charge  of  a 
pound,  who  forbids  a  person  from  tearing 
down  the  pound  to  regain  possession  of  his 
hogs  which  are  therein,  and  who  threatens  to 
arrest  him  if  he  does  not  desist,  is  not  justified 
by  the  fact  that  the  hogs  were  taken  and  im- 
pounded under  an  illegal  ordinance.  (N.  O.) 
206. 

False  Imprisonment. 
The  liability  of  a  railroad  company  for  false 
imprisonment  of  a  passenger,  made  or  caused 
to  oe  made  by  a  conductor,  is  not  defeated  by 
a  statute  giving  him  thepowers  of  a  conserva- 
tor of  the  peace.    (W.  Va.)  798. 

Malpractice. 
The  liability  of  a  physician  for  malpractice 
is  not  excused  by  the  fact  that  he  was  employed 
by  a  city  and  not  by  the  patient,  who  was  in  an 
almshouse.    (N.  Y.)  429. 

Seduction. 
A  striking  illustration  of  the  slight  loss  of 
service  which  will  sustain  an  action  for  seduc- 
tion, as  well  as  of  the  measure  of  damages  in 
such  case,  is  shown  in  a  case  in  which  consent 
of  the  parents  was  f  raudulenUy  obtained  to  a 
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Toid  marriage  and  the  daughter  committed  sui- 
cide on  discovering  the  facts.    (N.  Y.)  700. 

Alienation  of  Affections. 
The  right  of  a  woman  to  maintain  an  action 
for  alienation  of  her  husband's  affections  is 
affirmed  under  the  Michi^n  statutes  giving 
her  a  right  to  sue  in  relation  to  her  separate 
property  whatever  might  have  been  her  right 
at  common  law.    (Mien.)  545. 


Such  right  is  upheld  also  in  Indiana.    (Ind.) 

787. 

Ifuieanee. 
The  liabUitj  of  the  owner  of  real  estate  for 
damages  done  by  a  manufacturing  establish- 
ment thereon  to  neighboring  property  owners, 
is  discussed  in  the  case  of  one  owning  and  op- 
erating ovens  for  manufacturing  cole.  (Pa.) 
829. 


Vn.  Pbofbbtt  Rightb;  Libnb;  Wills. 


A  conveyance  by  a  husband  of  his  title  to  an 
estate  held  by  entirety  may  be  made  to  his  wife 
through  a  third  person.    ^Mass.)  128. 

Ineolveneif, 
A  creditor's  knowledge  of  his  debtor's  Intent 
to  make  a  general  assignment  is  necessary  in 
order  to  mSke  a  bill  of  sale  a  part  of  a  subse- 
quent assignment  under  the  New  York  Act  of 
18H37  restricting  preferences  in  such  assign- 
ments.   (N.  Y.)  198. 

Trade  iixtures. 
An  important  decision  of  a  special  judicial 
commission  in  Gteorgia  applies  the  law  as  to 
trade  fixtures  to  a  rdlroad  leased  by  the  State, 
and  holds  that  improved  rails  and  other  appli- 
ances put  on  the  road  by  the  lessee  cannot  be 
removed  and  a  substitution  made  of  such  as 
were  there  at  the  time  of  the  lease.    (Ga.)  488. 

Puudonym. 
The  appropriation  and  use  of  the  name  "Old 
Sleuth"  to  designate  serial  publications  of  de- 
tective stories  does  not  give  a  right  in  the  word 
''Sleuth,"  which  will  l^  protected  against  the 
use  of  that  word  by  others  in  entitling  similar 
stories.    (N.  Y.)  245. 

Fisheries. 

A  peculiar  and  interestinff  case  as  to  the 
right  of  fishing  in  a  pond  holds  that  such  right, 
although  prima  facie  belonging  with  the  own- 
ership of  the  soil,  belongs  with  the  ownership 
of  the  water  if  that  belongs  to  a  different  own- 
er, and  an  exclusive  right  may  be  acquired  by 
its  exercise  for  the  period  of  the  Statute  of 
Limitations,  although  the  public  had  from  time 
immemorial  fished  there  as  a  matter  of  right. 
(Conn.)  886. 

The  case  also  holds  that  the  unorganized 
public  cannot  acquire  a  right  of  fishing  there 
bv  grant  or  prescription,  although  every  indi- 
vidual member  may  have  such  nght.    id. 

Easements. 

A  negative  easement  appurtenant  is  created 
by  a  covenant  to  prevent  building  so  as  to  ob- 
struct a  view  of  the  sea,  and  is  extinguished  by 
an  attempted  reservation  thereof  on  convey- 
ance of  the  premises  for  which  the  easement 
was  created.    (R.  I.)  800. 

The  infrequency  of  cases  concerning  the  dis- 
tinction between  easements  appurtenant  and  in 
groan  gives  interest  to  a  decision  holding  that  a 
right  of  way  j^nted  over  one's  land  to  anoth- 
er with  a  limited  right  to  transfer  it  is  a  mere 
easement  in  gross  when  neither  terminus  is  on 
the  premises  of  the  grantee  and  it  is  not  essen- 
tially necessary  to  their  enjoyment.  (S.  C.) 
388. 

The  power  given  to  the  grantee  of  a  right  of 
'way  in  gross  to  convey  his  right,  when  not 
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coupled  with  an  interest,  cannot  be  exercised 
after  the  donor  of  the  power  has  parted  with 
his  title  to  the  land  which  is  subject  to  the 
easement.    Id. 

The  use  bv  right  of  surplus  waters  of  a  canal, 
continued  after  the  State  has  enlarged  it,  can- 
not ripen  into  a  right  to  the  increased  surplus 
no  matter  how  long  the  use  continues.  (N. 
Y.)  481. 

Surface  Water. 

The  right  to  turn  and  divert  surface  water 
from  one^B  premises  is  affirmed  by  a  Wisconsin 
case  as  unquestionable  and  absolute.  (Wis.) 
495. 

Liens  and  Mortgages. 

The  question  of  priority  between  a  mechan- 
ics' lien  and  a  prior  mortgage  is  extensively  dis- 
cussed in  an  Alabama  case,  which  holds  that 
under  the  statutes  of  that  State  such  lien  has 
prioritv  as  to  the  "improvement"  which  is 
added  by  the  lienor,  but  is  inferior  to  the  mort- 
gage as  to  what  was  covered  bv  the  latter  at 
the  commencement  of  the  work.    (Ala.)  805. 

A  mortgage  for  the  balance  of  the  purchase 
money  is  held  superior  to  another  given  for 
money  borrowed  to  make  a  cash  payment  on 
the  purchase,  although  mortgages  like  the  lat- 
ter, like  purchase-money  mortgages,  have  been 
held  to  be  superior  to  prior  judgments  against 
the  purchaser  or  the  aower  right  of  his  wife; 
and  the  fact  that  all  parties  agree  for  the  re- 
cording of  the  deed  and  of  both  mortgages  to- 
gether does  not  constitute  a  waiver  by  the 
vendor  of  his  priority  or  estop  him  from  assert- 
ing it.    (N.Y.)55. 

The  right  to  mortga^  future  earnings  is  up- 
held by  an  Iowa  dedsion,  which  decides,  how- 
ever, that  threshing  machine  accounts  to  be 
earned  bv  a  mortgaged  machine  are  not  suffi- 
ciently described  as  all  such  accounts  to  be 
earned  until  the  mortgage  debt  is  paid  in  full. 
(Iowa)  126. 

The  presumption  of  fraud  from  the  mort- 
gagor's retention  of  possession  of  mortgaged 
chattels  where  the  mortgage  is  not  recorara  is 
not  conclusive  in  Oregon,  where  the  statute 
leaves  the  matter  substaniially  as  at  common 
law,  although  in  many  states  the  statutes 
make  such  mortgages  invalid  as  to  creditors  and 
subsequent  purchasers  or  incumbrancers  unless 
recorded.    (Or.)  190. 

Index  of  Judgment, 
Failure  to  index  a  judgment  as  to  one  of  the 
defendants  therein  prevents  its  operation  as  a 
lien  upon  his  property  where  the  entry  of  a 
judgment  is  required  by  statute  to  contain, 
among  other  things,  the  names  of  the  parties, 
and  the  clerk  is  required  to  keep  an  index  of 
the  whole.    (N.  G.)  898. 
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Wills. 


A  good  illustration  of  the  rule  by  which  a 
testator^  iDteution  prevails  over  the  literal 
meaning  of  bis  will  is  a  decision  that  the  Issue 
of  "surviving  children"  to  whom  the  principal 
of  a  share  is  given  on  the  death  without  issue 
of  a  child  who  had  the  Income  thereof  for  life 
includes  the  issue  of  children  not  surviving, 
where  equality  among  the  branches  of  the  f  am- 
ilv  is  the  general  purpose  of  the  will    (Mass.) 

The  signing  of  a  will  by  witnesses  before  it 
is  signed  by  the  testator  is  invalid  although  he 


signs  it  immediately  after  In  their  presence- 
(Qa.)  160. 

Effect  of  Widow's  Eleetum. 
The  effect  of  a  widow's  election  to  take 
against  her  husband's  will,  by  which  she  is 
made  a  life  tenant,  is  held  not  to  accelerate  the 
time  for  distribution  so  that  it  can  be  made 
during  her  lifetime.    ( Yt. )  208. 

InUreit  to  Equalize  Shares, 
Interest  on  the  shares  of  distributees  may  be 
allowed  to  equalize  their  shares  under  a  will 
requiring  an  equal  division  when  unequal  ad- 
vancements were  made.    (Ind.)  716. 


YIII.  CrviL  Rembdies;  Rules  aitd  Prxnciplbs. 


The  distinction  between  concurrent  and  in- 
consistent remedies  is  shown  in  case  of  an  ac- 
tion on  a  cashier^s  bond  for  misappropriating 
stock  held  by  him  as  security  for  a  note  which 
he  indorsed  only  to  evade  the  law  where  Judg- 
ment is  already  taken  on  his  indorsement.  (N. 
Y.)  211. 

A  point  deposit  by  sureties  to  secure  their  ob- 
ligation constitutes  a  ioint  fund  to  recover 
which  their  right  of  action  may  be  joint  with- 
out regard  to  the  way  in  which  the  fund  was 
made  up.    (Yt.)  82. 

The  rule  that  a  malicious  prosecution  must 
have  terminated  before  an  action  therefor  will 
lie  does  not  apply  to  the  malicious  use  and 
abuse  of  civil  process  to  accomplish  an  ulterior 
purpose.    (N.  C.)  889. 

The  right  of  the  guardian  of  an  insane  per- 
son to  sue  in  the  name  of  his  ward  is  discussed 
with  a  review  of  the  authorities  and  upheld  by 
a  Massachusetts  case.    (Mass.)  278. 

In  pari  delicto. 

The  rule  that  equity  will  not  aid  parties  in 
pari  delicto  is  applied  to  a  bill  to  cancel  obliga- 
tions given  to  compound  crime.  (W.  va.) 
508. 

Oarnishment;  Situs, 

The  situs  of  a  judgment  in  favor  of  a  resi- 
dent against  a  foreign  corporation  for  purpose 
of  garnishment  is  held,  on  a  review  of  many 
analogous  cases,  to  be  at  the  residence  of  the 
judgment  creditor.    (Wis.)  662. 

Time. 
That  the  last  day  falls  on  Sunday  does  not 
extend  the  time  for  filing  a  statement  of  an 
election  contest  under  a  statute  requiring  it  to 
be  filed  "within  ten  days"  after  the  day  when 
the  votes  are  canvassed.    (Colo.)  120. 

Statute  of  Limitations. 

The  fact  that  notes  are  barred  does  not  pre- 
vent foreclosure  of  a  mortgage  securing  them, 
although  it  contains  no  covenant  to  pay,  where 
the  Statute  of  Limitations  tis  to  mortgages  has 
not  run  and  the  statute  merely  bars  the  rem- 
edy without  discharging  the  debt.    (N.  Y.)  59. 

A  note  that  is  barred  may  be  revived  by  an 
indorsement  made  bv  the  creditor  without  the 
debtor's  direction  or  knowledge  when  a  general 
payment  is  made  by  the  debtor  wiUiout  speci- 
fying its  application.    (Yt.)  208. 

Evidence. 
Evidence  of  the  amount  paid  by  a  city  for 
other  similar  property  is  not  admissible  in  con- 
demnation proceedings  on  the  question  of  the 
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value  of  the  property  sought  to  be  taken.    (N. 
Y.)  52. 

Another  of  a  series  of  important  questions 
of  evidence  decided  in  elevated  railroad  casea 
is  one  denying  the  right  of  a  witness  to  give  an 
opinion  as  to  what  the  rental  value  of  property 
would  have  been  several  years  after  such  a  road 
was  built  if  it  had  not  been  built  (X.  Y.) 
678. 

A  person  not  named  in,  nor  bound  by,  the 
terms  of  a  written  contract  cannot  be  made  lia- 
ble on  it  by  parol  evidence  of  an  intention  that 
he  should  be  bound  where  he  was  known  to, 
and  in  direct  communication  with,  the  obligee 
when  the  contract  was  executed.    (Cal.)  65. 

A  note  signed  by  mark,  the  execution  of 
which  is  denied,  is  sufficiently  proved  for  ad- 
mission in  evidence  by  pniof  of  the  handwrit- 
ing of  a  deceased  subscribing  witness.  (Yt.) 
208. 

Presumption  and  Burden  of  Proof. 

The  presumption  against  one  who  fails  to 
produce  books  or  papers  does  not  apply 
where  their  contents  are  proved  by  secondary 
evidence.    (El.)  470. 

A  presumption  of  the  validity  of  a  marriage 
attaches  on  proof  of  a  formal  ceremony  by  a 
person  assuming  to  act  as  a  minister  of  *the 
gospel  foUowed  by  cohabitation  under  belief 
of  the  parties  that  they  are  lawfully  married. 
(Or.)  540. 

The  burden  of  proof  of  negligence  of  a  bail- 
ee in  whose  factory  milk  and  its  products  are 
destroyed  by  fire  is  on  the  party  allegintc  it. 
(N.Y.)215. 

Physical  Examination. 
The  right  of  a  court  to  compel  a  physical 
examination  of  a  party  before  trial  is  denied 
by  a  New  York  decision  foUowinff  the  decision 
of  the  United  States  Supreme  Court  against 
several  decisions  in  other  states.    (K.  Y.)  466. 

Damages. 

The  measure  of  damages  for  injury  to  abut- 
ting property  by  a  railroad  embankment  in  a 
street  is  held  in  Alabama  to  include  the  entire 
injury,  and  not  merely  the  damages  sustained 
up  to  the  commencement  of  the  action.  (Ala.) 
462. 

The  loss  of  privacy  is  declared  to  be  an  ele- 
ment of  damages  from  the  construction  of  an 
elevated  railroad  in  front  of  premises  whereby 
employes  and  passengers  can  look  into  tbe 
windows  of  a  dwelling.    (N.  Y.)  781. 

The  value  of  improvements  jiut  upon  the 
land  by  a  railroad  company  having  taken  poa- 
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flession  without  right  cannot  be  included  in 
the  damages  upon  subsequent  condemnation. 
(Fla.)  588. 

The  doctrine  that  benefits  cannot  be  consid- 
ered in  assessing  damages  for  taking  property 
by  eminent  domain  is  held  not  to  apply  to  the 
case  of  injury  to  easements  of  abutting  prop- 
erty by  an  elevated  railroad  where  nothing  is 
taken  except  easements,  and  if  the  result  of 
the  road  has  been  to  increase  the  value  of  the 
property  there  is  no  damage  recoverable. 
(N.  Y.)  844. 

The  right  to   recover  damages  for  mental 


distress  is  extended  by  a  Texas  decision  to  a 
case  of  negligent  delav  in  transporting  the 
corpse  of  plaintiff's  husband.    (Tex.)  886. 

The  doctrine  of  liquidated  damages  is  illus- 
trated by  a  decision  that  a  stipulated  price  for 
breach  of  any  of  several  promises  of  varying 
importance  must  be  held  a  penalty.    (Or.)  297. 

Interest, 
No  interest   before  judgment  can  be  in- 
cluded in  the  recovery  for  personal  injuries. 
(Tenn.)  648.    See  also  last  paragraph  under 
Vn.,  supra. 


IX.  Criminal  Law  and  Practicb. 


The  constitutional  riffht  to  a  public  trial  in 
a  criminal  case  is  helu  to  be  ^oh&ted  by  an 
order  of  the  court  which  in  effect  directed  a 
police  officer  to  admit  respectable  citizens  only, 
where  the  court-room  was  not  filled  and  citi- 
zens were  refused  admi^on.  (Mich.)  809. 
See  also,  as  to  other  constitutional  matters, 
under  I.,  «Mpra. 

The  constitutional  exemption  of  a  witness 
from  testifying  a^inst  himself  does  not  justify 
his  refusal  to  testify  as  to  criminal  acts  of  oth- 
ers, such  as  gaming,  although  he  also  may  have 
been  engaged  therein  and  they  mav  if  discov- 
ered be  used  as  witnesses  against  him,  where 
there  is  a  statutory  prohibition  against  the  use 
of  his  own  testimony  against  himself.  (Mo.) 
407. 

The  question  of  the  right  of  the  jury  to 
judge  of  the  law  of  a  criminal  case  receives  a 
very  exhaustive  discussion  in  a  Pennsylvania 
case.    (Pa.)  89. 

A  parole  or  conditional  release  of  a  prisoner, 
with  the  rieht  to  retake  him  in  the  discretion 
of  the  board  of  control  of  prisons,  is  held  to  be 
in  violation  of  the  Michigan  Constitution,  giv- 
ing judicial  power  to  the  courts  and  pardoning 
power  to  the  governor.    (Mich.)  286. 

The  right  to  a  new  trial  in  a  criminal  case 
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on  newly  discovered  evidence  is  upheld  in  the 
case  of  a  poor  tramp  tinker  without  a  strict 
showing  of  diligence;  and  the  fact  that  the 
evidence  was  only  cumulative  is  held  immate- 
rial where  it  is  to  prove  an  alibi,  (Wash.) 
609. 

Indemnity  to  persons  offered  as  bail  for  an 
accused  person  renders  them  incompetent. 
(C.  C.  S.  D.  N.  Y.)  78. 

The  right  of  sureties  on  a  bail  bond  of  an  in- 
dicted person  to  follow  him  on  his  escape  into 
another  state  and  arrest  him  there  is  upheld  by 
a  decision  reviewing  the  authorities.  (N.  C.) 
606. 

Selling  theatre  tickets  and  managing  the 
entertainment  on  Sunday  is  'Mabor  within 
the  prohibition  of  the  Arkansas  statute.  (Ark.) 
192. 

FardbU  Entry, 

The  breaking  open  of  the  door  of  a  black- 
smith shop  and  ti^ng  possession  bv  five  per- 
sons after  being  forbidden  \y  the  lessee^ 
whose  original  lease  from  one  of  them  had  ex- 

{)ired,  ana  who  claims  possession  under  a  new 
ease  from  a  co-tenant  of  the  former  lessor,  is 
a  forcible  entry,  although  he  was  a  hundred 
yards  distant.  (N.  C.)  206.  See  also,  as  to 
assault,  under  VI.,  supra. 
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AbbiF9Tljttioiis*   See  Acknowuedombrt. 

AecMnmts;  future;  mortgage  or  aaBJgnment 
of 

Aekno^rledf^ment;  Buffioienoy  of  abbrevia- 
tion to*  show  offloial  character  of  officer 

▲ettons  effect  of  statute  to  defeat  or  preserve; 
to  defeat  actions;  effect  of  repeals 

le&ts;  interest  on,  see  InxnuDST. 
i;  liability  of  owner  for  injuries  by, 
to  persons  coming  upon  owner^s  premises  196 

AppnhpiimttiWig;  to  aid  sectarian  institu- 
tions 
Public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation;  sup- 
port of  schools;  public  buildings,  parks, 
and  Improvements;  celebrations;  public 
entertainments;  relief  or  loans  to  citizens: 
protection  against  fire  or  disease;  furnish- 
ing soldiers;  expenses  relating  to  corpo- 
rate existence;  payment  of  moral  obliga- 
tions; aid  to  business  corporations  or 
enterprises;  aid  to  railroads;  rewards  for 
criminals 

See  BfASTBB  AND  SBBTAirr. 

knit*  See  also  Mabtbk  Ain>  Sebvaht. 
Intent  as  an  element  of  simple  assault  or 
assault  and  battery:  accidental  or  reck- 
less injuries 
In  recapture  of  property;  when  force  al- 
lowable; when  not  allowable;  prior  de- 
mand; degree  of  force 

See  Public  Impboybmbhts. 
lent;  assignability  of  cause  of  action 
tor  personal  tort;  test  of;  illustrations;  the 
Iowa  rule:  effect  of  verdict;  conclusive- 
ness of  survivability  as  a  test  SIS 

See  Charitablb  Ubbb. 
L;  Indemnity  to,  in  criminal  cases  78 

Right  of  sureties  on  bail  bond  to  pursue 
their  principal  into  another  State  for  the 
purpose  of  arresting  him  606 

:;  failure  of,  as  creating  liability  of  ex- 
ecutor of  trustee  for  loss  of  funds;  deposit 
awaiting  investment;  continuing  deposit 
made  by  testator;  requisite  character  of 
depoeit;  deposit  contrary  to  order  of 
court;  losing  control  of  funds;  loss  caused 
by  war 
Bill.  See  8TATUTB8. 
BUIb  and  notes;  extension  of  time  upon, 

when  last  day  falls  on  Sunday 
BUurtlnf^;  liability  for,  when  done  by  inde- 
pendent contractor  880 
Brtberjr;  by  gift  to  public;  for  street  im- 
provements 68 
Buildings   See  IjAnd]X>bd  ahd  Tbnant. 
Bnrial;  Mghts  and  duties  in  regard  to;  right 
to  control  disposition  of  body  86 
i;  what  constitutes                               6S9 
( enterpriaoB.    See  Appbopbia- 

TIONS. 

See  also  Mabtbb  Aim  Sbbvant. 
Power  to  limit  amount  of  liability  In  cases 
of  negligence  488 
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Liability  of  passenger  carrier  transporting 

merchandise  intrusted  to  it  by  paasengrer    516 
Bxtraordinary  unloading  of  livestociE  in 
transUu  660 

Carrylnflf  on  tinglnn— :  what  constitutes    689 

Cman^^iag  waapone;  constitutionality  of 
laws  restricting  right  600 

Celebra>tlonB*   See  Appbopbiations. 

GhmmpeHijr;  obampertous  contracts  of  lay- 
men; for  the  prosecution  of  suits;  for  the 
defense  of  suits;  contemplated  litigation 
as  an  element;  effect  of  interest;  relation- 
ship 746 
Collateral  champerty  as  a  defense  785 

Charitable  hbobi  municipal  corporation  as 
trustee  of  60 

Effect  of  subsequent  Incorporation  to  make 
valid  a  gift  to  an  unincorporated  associa- 
tion; future  incorporation  provided  for 
or  contemplated  410 

Cohabitation*   See  Hytsband  and  Witb. 

Commeroe;  interstate:  peddlers  and  drum- 
mers as  related  to  97 

CompironilBe.   See  Exbodtobs  and  Admin- 

ISTBATOB8. 

Constitutional  law*   See  also  Mabtbb  and 
Sbbtant;  Statdtbs. 

(1)  Equal  privileges  and  immunities;  powers 
of  Congress;  equal  accommodations;  who 
entitied  to  equal  privileges;  extent  of 
right  generally;  traveling;  as  to  sexual 
relations;  right  to  vote  and  hold  office; 
right  to  be  Jurors  and  witnesses;  school 
privileges:  right  to  practice  professions; 
commercial  and  business  privileges  gen- 
erally; property  rights;  taxation;  as  to 
litigation:  (2)  equal  protection;  greneral 
rules:  rights  of  aliens;  police  power;  as  to 
property;  as  to  punishments  and  liabili- 
ties; as  to  courts  and  proceedings:  corpo- 
rations: (8)  unjust  discriminations;  as  to 
attorneys'  fees  679 

As  to  restricting  right  to  carry  weapons  600 
Contracts;  effect  of  intervening  impoesibili- 
•ty  to  perform  as  a  relief  from  the  obliga- 
tion; governmental  interference;  carriers* 
contracts;  destruction  of  subject  matter; 
contract  of  employment;  effect  of  sick- 
ness or  death;  other  Instances  f^ 

Distinction  between  sales  of  personalty 
and  agreements  for  work  and  labor,  un- 
der the  Statute  of  Frauds;  tests  and  rules; 
special  orders;  manufacture  of  ordinary 
articles  not  according  to  special  direc- 
tions: ffnishing  articles  already  In  exist- 
ence; for  crops  to  be  raised;  for  timber  to 
be  cut  or  for  logs  880 

Agreement  to  pay  money  or  give  property 
after  the  death  of  the  promisor;  *  agree- 
ment for  bequest  or  devise;  right  to 
change  will  as  affected  by  contract;  effect 
on  right  to  transfer  property  during  life: 
what  constitutes  agreement  to  give  prop- 
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ContraiCta-— continued. 

erty  by  will;  enforcement  of  contraot 
against  estate  of  decedent;  effect  of  Stat- 
ute of  Frauds;  effect  of  part  performance; 
will  as  part  performance   .  860 

Corporattons*  See  also  Ghasteable  Usbs; 
Courts. 
Powers  of  president  and  vice-president  of; 
as  to  contracts  flrenerally;  effect  of  express 
provisions  to  limit  authority;  as  to  bor- 
rowingr  money;  as  to  drawlnsr  or  pajringr 
checks;  as  to  making  notes;  as  to  transfer 
of  negotiable  paper;  as  to  employment  of 
agents;  as  to  mortgages;  as  to  transfers  of 
-  property;  as  to  admissions  and  representa- 
tions; as  to  settlement  or  surrender  of 
claims;  as  to  litigation  and  employment 
of  attorneys;  powers  of  vice-president       8M 

Corpse*   SeeBuBiAii. 

Costs;  personal  liability  of  executors  and  ad- 
ministrators for  096 

Counties;  as  trustees  of  charities  70 

CoiiPts.    See  also  Officeb8. 

Residence  or  citizenship  of  corporations  for 
purpose  of  federal  jurisdiction  in  State 
other  than  that  where  created;  adoption 
or  new  incorporation;  consolidation  with 
domestic  corporation:  residence;  an  'in- 
habitant" where;  where  ^*found**  under 
Act  of  1875  184 

Criminal  Uk^  suspension  of  sentence  for 
good  behavior;  conditional  pardons;  what 
conditions  allowable;  acceptance;  compli- 
ance with  condition:  construction;  breach 
of  condition;  how  forfeiture  enforced; 
parole  of  prisoner  286 

Exemption  from  self-crimination;  effect  of 
statutes  prohibiting  use  of  testimony 
against  the  witness  407 

Bight  of  defendant  to  public  trial  800 

Crianinatioiiof  sem   See  Crdiinal  Law. 

TNnnagftst  consequential  to  easements  to 
abutting  owners  881 

Excessive  verdicts  in  suits  for  damages  for 
personal  injuries  077 

Dancerons  ftfl^eneies.   See  Nsgugsnob. 

Dealinfif ;  what  constitutes  680 

Death*   See  also  CoirraACTS. 

Effect  of;  to  relieve  from  contract  217 

Defliiitioiis*  See  BusnnBBs;  Carrting  on 
BD8INS88;    Dkauno;    Majwtactvbmb; 

RSIiATIVXg. 

Disesise;  protection  against,  see  AppbopriAt 
X10N8. 

Diworee*   See  HusBAim  and  Wira. 

Dock  lines  1  establishment  of;  effect  of  es- 
tablishing line  488 

DniBuners*  SeePEDDums. 

Earning;  future;  mortgage  or  assignment 
of  U6 

Easements*  See  also  Bxinszit  DoicAnr. 
Effect  of  attempt  to  sever  appurtenant 
easement  from  the  premises  for  the  bene- 
fit of  which  its  exists  800 
In  gross:  right  to  assign  or  to  transmit; 
rule  where  the  grantee  acquires  a  profit 
in  the  grantor^s  land;  the  Massachusetts 
rule 

Election*  SeeWnjLs. 

Electric  lig^ht*  See  MmncxpAL  Gobpora- 
T10N8. 

U  L.  R.  A. 
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Eminent  domain ;  injury  to  abutter's 

ments  of  light,  iUr,  and  access  by  vacating 
street,  changing  grade,  etc;  vacation  of 
street;  changing  grade;  rule  in  Ohio  and 
Kentucky;  grading  to  cross  bridges  or 
railroads:  obstructing  or  destroying  street  8T0 

Injury  to  abutter's  easement  by  railroad  in 
street;  easements  regarded  as  property; 
when  easements  attach;  easement  of  ac- 
cess: what  is  a  taking;  when  the  taking  Is 
incomplete;  the  Minnesota  rule;  the  Mis- 
sissippi rule;  easements  of  light  and  air; 
damages  381 

For  what  purposes  the  flowage  of  lands 
may  be  authorized  by  statute  487 

Ewldence ;  power  to  compel  plaintiff  to  sub- 
mit to  a  physical  examination  in  suits  for 
annulment  of  marriage;  in  civil  suits  gen- 
erally: as  ta  examination  before  trial;  at 
the  trial:  application  of  the  rules;  manner 
of  enforcing  the  power  and  effect  of  dis- 
obedience 4A6> 

Presumption  ftom  failure  to  produce  470 

Presumptions  flowing  from  marriage  cere- 
mony; general  rules;  burden  of  proof; 
presumption  of  license,  etc.;  presumption 
as  to  authority  of  celebrant;  presumption 
as  to  death  of  former  partner;  presump- 
tion of  divorce;  proof  of  former  marriage 
to  overthrow  second  one 
Ezaminationt  pliysieal*   See  "Bvtdvsce, 

Executors  and  administrators;  lia- 
bility of,  for  loss  of  funds  by  bank  failure 
Ck)mpromise  or  releasaby,  of  claims  due  the 
estate;  effect  of  statute  provisions;  bind- 
ing effect  of  release  or  compromise;  effect 
of  fraud  or  collusion;  liability  of  repre- 
sentative to  estate:  illustrations  of  the 
rule;  controversies  relating  to  real  estate; 
suits  for  damages  for  causing  death  414 

Extradition ;  from  sister  State;  right  to  try 
prisoner  for  other  crime  than  that  for 
which  he  was  surrendered  128 

False  imprisonment*   See  Mastcr  akd 

SSRTANT. 

Fire;  protection  against,  see  Appropria- 
tions. 

Fisheries ;  prescriptive  rights  of;  in  public 
navigable  waters;  in  private  waters  88$ 

Flowage  See  ErniiRMT  DoxAnr. 

Foreipi  lanjpia§pe«   See  Publication. 

Frand ;  in  obtaining  credit:  representations 
to  commercial  agencies;  intent;  conceal- 
ment of  insolvency  864 

Fright ;  as  a  basis  for  a  cause  of  action 

Gas  companies ;  right  to  stop  supply  of  gas 
for  default  in  payment 

Gnns*   See  Nboliobncb. 

Harbors*  See  Dook  Lines. 

Highways*   See  also  BicnnENT  Domain. 
Excavations  under;  right  to  make;  duties 

of  one  maintaining 
Obstruction  of  street  or  sidewalk  f o^  busi- 
ness or  building  purposes;  use  for  loading 
and  unloading  goods,  etc:  for  hack  stand 
or  storing  wagons:  for  taJtt  or  market 
purposes;  rights  of  railroad  oompaoles; 
convenient  uses  generallsr;  private  ways; 
burden  of  proof;  question  of  fSct  or  law; 
placing  building  materials  in  streets  555 
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HnslMUkd  ajid  wife.  See  also  Nbolxosnob. 
Cohabitatioii  as  proof  of  marriage  where  it 
begrloa  unlawfully;  after  removal  of  im- 
pediment; legalized  by  statute  964 
Befusal  of  marital  interoouifie  as  ground 
for  divorce  W6 

IndeiBiiity.   See  Rah.. 

Index*   See  RacoBDe. 

7w»Hit».i« ;  suiBcienoy  of,  in  Blgnature  004 

InsolTeney.   See  Fbaud. 

Insuraiiee ;  on  life;  payment  after  death  to 
keep  in  force;  days  of  grace;  reinstate- 
ment after  death  288 

Inte&t.   See  AflSAUi^r. 

Interest  s  on  amount  of  damages  for  negli- 
gent infliction  of  personal  injury  548 
On  advancements  or  to  equalize  advance- 
ments; after  donor^s  death  716 

Judge.   See  Offigkrs. 

Iiandlord  and  tenant;  liablliliy  of  as- 
signee of  leasehold  for  rent;  of  equitable 
assignee;  ground  of  liability;  necessity 
for  possession;  necessity  for  a  valid  as- 
signment; how  assignment  may  be  estab- 
lished; extent  and  duration  of  liability; 
methods  of  terminating  liability ;  suffi- 
ciency of  aasiernnient;  effect  of  subsequent 
assignment;  remedies  of  lessee  against 
assignee;  form  of  remedy;  use  and  occu- 
pation 161 
Besponsibility  of  landlord  for  Injuries  re- 
sulting from  defects  in  portions  of  the 
building  remaining  in  bis  possession;  duty 
to  rebuild  or  repair;  duty  as  to  hallways, 
stairways,  etc.;  duty  as  to  sinks,  water- 
pipes,  etc.;  duty  to  repair  roof;  duty  as 
to  side  walls  888 

liens;  mechanics';  when  superior  to  earlier 
mortgages;  unrecorded  mortgages;  when 
mortgage  is  prior  or  earlier  in  time;  mort- 
gage for  advances;  purchase- money  mort- 
gages 306 

JAfb  insurance.   See  Insoraivcb. 

limitation  of  actions ;  revival  of  barred 

debt  by  application  of  general  payment     208 

liOcal  improvements.  See  Ptblig  Im- 
provements. 

Malicious  prosecution.  See  Master  and 
Servant. 

Malpractice.   See  Phtsicians. 

Manifa?""* ;  to  compel  payment  of  munici- 
pal debt  by  custodian  of  municipal 
funds:  rule  where  audit  is  conclusive; 
statutory  changes  i)ermltting  enforce- 
ment of  ministerial  duty;  cases  in  which 
writ  may  issue;  defenses;  irregular  or 
insufficient  audit  or  warrant;  absence  of 
funds;  fraud  or  illegality  of  claim;  wrong 
claimant;  other  defenses  778 

Manufacture;  what  constitutes;  manu- 
facturers; manufacturing  companies; 
newspapers  and  publishers;  manufactured 
articles  107 

Marriage.   See  Husband  and  Wife. 

Presumption  flowing  from  ceremony,  see 

EVTDENOE. 

Master  and  servant;  statutory  restric- 
tions on  contracts  between  826 
Contributory  negligence*  of  railroad  em- 
ploy6  in  riding  on  engine  652 
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Mastftr  and  serTant--oontlnued. 

Liability  of  master  for  assault  by  servants: 
by  carrier's  servants  upon  passengers; 
during  transportation;  eflCeot  of  passen- 
ger*8  misbehavior;  insults;  threats;  ob- 
scene language;  by  servants  of  sleeping 
and  palace  oar  companies;  where  assault 
results  in  death;  remedy  in  rem  787 

Liability  of  master  for  false  arrest,  impris- 
onment, or  malicious  prosecution  by  serv- 
ant; liability  of  corporations  for  mali- 
cious prosecution;  in  civil  cases;  munici- 
pal corporations;  by  servants  employed 
for  police  duty  791 

Exceptions  to  the  rule  that  an  employer  is 
not  liable  for  acts  of  an  independent  con- 
tractor; blasting;  in  unlawful  work;  for 
direct  result  of  contract;  effect  of  duty 
imposed  upon  principal  in  respect  to  the 
work;  application  of  this  principle  as  to 
duty,  to  municipalities;  work  constituting 
a  nuisance;  work  done  under  franchise, 
permit,  or  license  8S8 

Mechanics' lien.   See  Liens. 
TMTiiiai-    See  Eminent  Domain. 
Money.   See  Appropriations. 
Moral  obligations.  See  Appropriations. 
^SortgtLg^   See  also  Liens. 

For  loans;  how  far  regarded  as  for  pur- 
chase money  66 

Or  assignment;  of  future  accounts  or  earn- 
ings 1^ 
Municipal  corporations.    See  also  Ap- 
propriationb;  Peddlers. 

Mandamus  to  compel  payment  of  claim 
against,  see  Mandamus. 

As  trustee  of  a  charity  69 

Power  of  to  own  and  operate  electric-light 
plants  288 

Who  are  city  officers  6*6 

Name ;  the  acquisition  and  use  of,  by  an  in- 
dl>idual;  form  of  the  Christian  name;  Ju- 
nior and  senior ;  right  to  change  name ; 
business  name ;  signatures  and  indorse- 
ments on  commercial  paper;  name  for 
carrying  on  suit ;  effect  on  criminal  pros- 
ecutions: abbre\iation8,.etc.;  signature 
of  Christian  names  by  their  initials  690 

Ne^liipence.  See  also  Landi^ord  and  Ten- 
ant;  Master  and  Servant. 

In  respect  to  guns  and  similar  dangerous 
agencies  875 

Of  driver,  whether  Imputable  to  his  wife  in- 
jured while  riding  with  him  788 

Liability  of  railways  for  injuries  to  children 
trespassing  on  turntable;   when  recog- 
nized; where  repudiated;  degree  of  secu- 
rity required;  contributory  negligence       781 
Newspapers ;  as  manufactures  107 

New  trial ;  cumulative  evidence  as  ground 
for;  what  is  cumulative  evidence;  modifi- 
cations and  limitations  of  the  rule;  ad- 
missions and  declarations  of  party;  other 
instances  609 

Notice.   See  Publication. 
Officers.    See  also  Municipal   Corpora- 
tions. 

Judicial;  personal  liability  of,  for  judicial 
acts;  necessity  of  Jurisdiction ;  conclusive- 
ness of  determination  as  to  jurisdiction ; 
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statutory  limit  of  Jurlsdlotlon;  lasuiuff 
warrants,  attachments,  etc. ;  errors  oc- 
currinflr  after  acquiring  Jurisdiction ;  en- 
forcement of  authority;  contempt;  con- 
fllctinflr  with  hlgrher  court:  malice  or 
Impure  motives;  offlciousness;  ln(ermed- 
dllnin  corrupt  use  of  authority;  proceed- 
ings after  Judgment  188 
Vacancy  by  death  of  officer  elected  before 
his  term  begins                                             858 

Pardons;  conditional;  what  conditions  allow- 
able; acceptance;  compliance  with  con- 
dition ;  construction ;  breach  of  condition; 
how  forfeiture  enforced  286 

Parks,   See  Appbopbiationb. 

Parole ;  of  prisoner,  see  Citiiinf  Aii  Law. 

Payment*   See  Limitation  or  Actions. 

Peddlers  and  drummers ;  as  related  to 
interstate  commerce  97 

Peddlinf^ ;  validity  of  ordinances  regulating  100 

Physical  examination*   See  'Bvidbncb. 

Physicians ;  liability  for  malpractice  when 
serving  gratuitously  or  employed  by  third 
party  4SSi 

Pleading ;  extension  of  time  by  Sunday        120 

President*   See  Corpobations. 

Presumption*   See  ESvtdengb. 

Principal  and  accent;  agent's  power' to 
use  property  of  his  principal  for  payment 
of  his  own  debt :  on  sale  of  property ;  on 
collections ;  pledging  property  284 

Property;  recapture  of,  by  force,  see  As- 
SAui;r. 

Publication ;  of  official  notices  in  foreign 

lauguaffc  64 

Public  building  ;  improvements  and  en- 
tertainments, see  Appropbiationb. 

Public  improwements ;  bribery  by  offer 
to  public  to  obtain  62 

Necessity  of  special  benefit  to  'sustain 
assessments  for;  legislative  discretion  as 
to  rule  of  apportionment:  charging  bur- 
den of  street  improvement  on  abutting 
lot  directly  766 

Public  trial*   See  Criminal  Law. 

Railroads*   See  also  Nsoliovncb. 
Aid  to,  see  Appbopbiations. 
When  injury  to  livestock  Is  done  ^*by"  or 
^'caused  by"  railroad  train  or  engine, 
within  the  meaning  of  statutes  on  that 
subject  841 

Real  property.   See  Rboobd. 

Record  ;  of  title;  index  as  part  of;  of  TJudg- 
mente;  of  1(8  pendens;  of  attachment;  of 
deeds  and  mortgages;  necessity  of;  suffi- 
ciency of  808 

Relatiwes  ;  or  relations;  who  are;  by  blood; 

by  affinity  842 

See  BZHCDTORS. 

';  of  citizens,  see  Appropriations. 
;  for  criminals,  see  Appropria- 
tions. 

Sale ;  implied  warranty  of  quality  in  sales 
by  description;  in  executory  sales;  ven- 
dee's rights;  vendee's  remedies;  in  exe- 
cuted sales  482 

Sancticm ;  of  evil  by  statute,  when  Implied   846 

Schools*   See  Appropriations. 
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Sectarian  instituticms ;  public  aid  to      iis 

Seduction ;  loos  of  service  as  an  element  in 
actions  by  father;  general  rules;  the  law 
as  administered  in  England :  the  Ameri- 
can rule  of  constructive  service;  actual 
service:  relinquishment  of  right  to  ser\i- 
ces;  relation  must  exist  at  time  of  seduc- 
tion: when  the  child  is  of  full  age:  what 
service  is  sufficient  in  case  child  is  of  age; 
what  impairment  of  serving  power  must 
be  shown;  construction  of  statutes  TOO 

Self  crimination*   See  Criminal  Law. 

Sentence ;  suspension  of,  see  Cbiminal  Law. 


;  effect  to  relieve  from  contract 

Sidewalk*   SeeHioHWATS. 

Soldiers  ;  public  aid  in  furnishing,  see  Ap- 
pbopbiations. 

Statute  of  Frauds.   See  Contracts,  i 

Statutes.   See  also  Action. 

Withdrawal  of  bill  from  governor 
Consideration  of  extrinsic  evidence  to  show 
unconstitutionality  of:  statuteslincorpor- 
ating  counties  or  towns;  statutes  attacked 
as  local;  apparent  exceptions  to  the  rule; 
statutes  affecting  private  rights 
General;  must  be  enacted  where  applicable; 

legislative  discretion 
Implied  sanction  of  evil  by 

Sunday.   See  Time. 

Sunday  labor  ;  commercial  transactions: 
to  prevent  loss  or  injury;  agricultural  op- 
erations; other  secular  employments;  to 
save  time:  decisions  affecting  carriers; 
procuring  subscriptions:  makiog  will; 
miscellaneous  decisions;  RngHsh  deci- 
sions 

Suspension  of  sentence*  See  Criminal 
Law. 

Taking ;  what  is,  see  Eminent  Domain. 

Taxes  ;  purposes  for  which  authorized,  see 
Appropriations. 

Time ;  extension  of  time  when  last  day  falls 
on  Sunday:  rule  as  to  contracts;  as  to  bills 
and  notes:  time  for  pleading;  statutory- 
time;  change  of  rule  by  statute;  for  r^ 
demption;  for  court  proceedings 

Town.   See  also  Appropriations. 
As  trustees  of  charities 

Trademarlcs  t  infringement  of,  by  similar- 
ity of  names  of  articles 

Trespassers*    See  Animals. 

Trusts ;  liability  of  trustee  for  loss  by  bank 
failure 

Turntable*     See  NEOLiaBNCB. 

Vice-president*   See  Cobpobations. 

Warranty;  implied,  see SaijE. 

Water  companies ;  riKht  to  stop  supply  of 
water  for  default  in  pajrment. 

Wharves*   See  Dock  Lines. 

Will :  signature  of  ^witnees  before  testator 
Effect  on  third  person  of  widow's  election 
to  take  against;  acceleration  in  case  of  re- 
nunciation of  life  estate;  conflict  of  the 
two  rules 
Validity  of  agreement  for  bequest  or  de- 
vise; effect  on  right  to  change  will  or  to 
transfer  property  during  life;  what  con- 
stitutes ^agreement  to  give  property  by 
will;  effect  of  Statute  of  Frauds;  pcut  per- 
formance 
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(Sepairate  Index  to  Notes  precedes  this.) 


ABBREVIATIONS.    See  Acknowledge 
lOCNT,  Notes  and  Briefs. 

ACCOUNT. 

Notes  and  Bbiefs. 

Accoants;. future  ;  mortgage^or  assignmen t 
of. .  126 

ACKNOWLEDGMENT.    See  also  Con- 
stitutional Law,  2;  Evidence,  18,  15. 

1.  It  is  the  established  policy  of  the  law  to 
uphold  certificates  of  acknowledgmeut  of 
deeds,  and,  wherever  substance  is  found,  obvi- 
ous clerical  errors  and  all  technical  omissions 
will  be  disregarded.  Summer  v.  MiteheU 
(Fla.)  815 

2.  The  instrument  acknowledged  may  be  re- 
sorted to  for  support  to  the  acknowledgment. 

Id. 

8.  The  acknowledgment  of  a  deed  for  record 
in  Florida,  taken  out  of  the  State  and  accord- 
ing to  the  laws  of  the  State  where  it  is  taken, 
is  valid  under  the  Florida  Act  of  Feb.  24, 1878, 
— at  least  if  the  execution  of  the  deed  complies 
with  the  laws  of  both  States.  Id. 

4.  Initials  may  be  sufficient  to  show  the 
character  of  the  officer  by  whom  the  acknow- 
ledgment of  a  deed  is  taken.  Id, 

5.  Where  the  title,  of  an  officer  taking  an  ac- 
knowledgment of  a  deed  is  written  outin  full 
in  the  bc3y  of  the  certificate,  its  omission  from 
^e  signature  is  immaterial,  and  affixing  it  to 
the  signature  is  itself  sufficient.  Initials  may, 
however,  be  used,  and  are  sufficient  to  desig- 
nate such  title.  Id. 

6.  Where  the  title  of  an  officer  stated  in  the 
body  of  a  certificate  of  acknowledgment  is  of 
one  whom  the  law  did  not  authorize  to  take 
the  acknowledgment,  and  the  suffix  to  the  sig- 
nature, read  in  connection  with  the  deed,  if 
not  alone,  indicates  an  officer  having  such  au- 
thority, the  suffix  will  control.  Id. 

7.  A  deputy  may  take  an  acknowledgment 
of  a  deed  in  his  own  name.  Id. 

8.  A  certificate  of  acknowledgment  signed 
by  a  person  as  "deputy  clerk  8.  &  J.  C."  was 
held  sufficient  to  show  his  official  character, 
where  the  same  name  was  signed  as  a  witness, 
followed  by  *'J.  P.,"  and  the  statutes  of  the 
State  permu  an  acknowledgment  before  a  clerk 
of  the  superior  court  or  a  justice  of  the  peace. 

Id 
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Notes  and  Briefs. 

Acknowledgment;  sufficiency  of  abbrevia- 
tion to  show  official  character  of  officer.     815- 


ACTION  OB  SUIT.   -See  also  Champer- 
ty. 2. 

1.  A  railroad  company  cannot  complain  that 
a  statute  is  unconstitutional  in  discriminating 
ajB^ainst  its  employes  by  giving  a  right  of  ac- 
tion against  it  for  negligence  causing  the  death 
of  any  person  who  is  not  in  its  employ.  LouU- 
mUe  Safety  Vault  A  T.  Go.  v.  LouimUe  4b  N.  R. 
Co.  (Ky.)  579 

2.  Kecovering  judgment  against  the  cashier 
of  a  national  bans  on  his  indorsement  of  a  note 
secured  Inr  a  transfer  of  the  bank's  stock  to 
him  individually,  which  indorsement  and  trans- 
fer were  merely  an  evasion  of  the  law  against 
loans  on  the  security  of  the  stock,  is  not  a  bar 
to  an  action  on  his  bond  for  misappropriating 
the  stock,  as  the  remedies  are  concurrent,  and 
not  inconsistent  Walden  Nat.  Bank  v.  Birch 
(N.  Y.)  211 

8.  It  is  no  defense  to  an  action  for  the  pur- 
chase price  of  a  contract  for  the  sale  of  land, 
that  another  than  the  assignor  was  the  real 
owner  of  such  contract,  when  the  assignee  re- 
ceived a  valid  assignment.  Ferguson  v.  mcBean 
(Cal.)  e5 

4.  A  joint  deposit  made  by  sureties  to  se- 
cure their  obligation  as  such  is  a  joint  fund 
without  regard  to  the  way  in  which  it  was 
made  up,  so  that  on  payment  of  the  obli- 
gation therefrom  their  right  of  action  against 
the  principal  may  be  joint.  Thomae  v.  Carter 
(Vt.)  82 

5.  A  husband  and  wife  cannot  in  a  joint  ac- 
tion recover  the  proceeds  of  the  wife's  indi- 
vidual property.    Donahue  v.  HvJbba/rd  (Mass.) 

128 

6.  A  wife  may  be  given  judgment  on  strik- 
ing out  the  name  of  her  husoand  as  coplaintiff 
in  an  action  by  them  jointly  to  recover  the  pro- 
ceeds of  her  individual  property.  Jef. 

7.  An  action  against  a  railroad  company  for 
personal  injuries,  pending  when  the  Georgia 
Act  of  Nov.  12,  1889,  amending  Ga.  Code,. 
§  2967,  was  passed,  does  not  abate  upon  the 
death  of  the  plaintiff;  nor  is  that  Act,  as  ap- 
plicable to  actions  pending  at  the  time  of  its 
passage,  unconstitutional.  Fritehard  v.  SafKin- 
nah  Street  &  R.  R.  Co.  (Ga.)  721 

870 


880 


Act  of  God— Appeal  akd  Ebbor. 


NOTKB  AKD  BrIBFS. 

Action;  dismissal  for  lack  of  iurisdiction. 

80 

JolDder  of  plalDtlffs.  82 

Effect  ot  statute  to  defeat  or  preserve;  to  de- 
feat actions;  ^ect  of  repeals.  721 

ACT  OF  GOD. 

The  Johnstown  flood  of  1889,  which  was  of 
such  extraordinary  character  that  a  party  was 
not  bound  to  anticipate  or  provide  against  it 
and  which  came  with  such  suddenness  and 
power  Uiat  escape  from  it  was  impossible,  was 
an  inevitable  accident  or  act  of  God  in  respect 
to  the  loss  of  baggage  on  a  railroad  train, 
where  utmost  care  was  exercised  by  the  agents 
and  employes  of  the  carrier  to  escai)e  the 
dangers  of  which  they  had  knowledge  or  rea- 
sonable ground  to  apprehend.  Long  v.  Bsnn- 
sylmnia  E.  Co.  (Pa.)  741 

Notes  and  Briefs. 

Act  of  Qod;  as  defense  to  carrier.  741 

ADVANCEMENTS. 

Advancements,  Intereat  on,  see  Intbrebt, 
Notes  and  Briefs. 

ALIENATION     O  F     AFFECTIONS. 

See  Husband  and  Wife,  Notes  and 
Briefs. 

ALIMONY.    See  Husband  and  Wife,  8. 

ANIMALS.      See    also    Constitutional 
Law,  9. 

The  owner  of  ferocious  dogs,  who  leaves 
them  running  loose  in  his  back  yard,  in  a  city, 
knowing  that  they  are  accustomed  to  bite,  is 
liable  for  the  injury,  where  they  bite  a  person 
who  enters  the  vara  on  lawful  business  without 
notice  or  knowledge  of  the  dogs.  Conway  v. 
Orant  (Ga.)  196 

Notes  and  Briefs. 

Animals;  liability  of  owner  for  injuries  by, 
to  persons   coming  upon  owner's   premises. 

196 

APPEAL  AND  ERROR. 

1.  An  appeal  lies  from  so  much  of  a  judg- 
ment as  allows  a  recovery  of  attorneys'  fees  m 
an  action  upon  a  bill  of  exchange,  under  a 
statute  allowing  an  appeal  from  a  judgment 
or  any  part  thereof.  Bank  of  Commerce  v. 
Fuqua  (Mont.)  688 

K.  2.  A  writ  of  error  lies  on  behalf  of  the  State 
to  review  an  order  quashing  an  indictment  on 
the  ground  of  the  unconstitutionality  of  the 
statute  under  which  it  was  drawn,  under  a 
statute  allowing  the  State  an  appeal  or  writ 
of  error  "when  any  indictment  is  quashed  or 
judged  insufficient  on  demurrer  or  when  judg- 
ment thereon  is  arrested;"  and  the  right  to  re- 
view is  not  limited  to  cases  where  the  indict- 
ment is  held  insufficient  for  matters  of  form, 
by  a  subsequent  clause  in  the  statute  which 
authorizes  the  trial  court  to  hold  the  defend- 
ant if  it  has  reason  to  believe  that  he  can  be 
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convicted  of  an  offense  if  properly  charged. 
JState  V.  Burgdoeifer  (Mo.)  846 

8.  Praying  an  appeal,  without  taUnff  any 
further  steps,  does  not  defeat  the  jurisduction 
of  the  trial  court  to  entertain  a  bill  of  review. 
State,  Terre  Haute,  v.  KoUem  (Ind.)  566 

4.  A  refusal  to  assess  damages  for  injuiy 
to  a  water-power  is  not  shown,  so  as  to  present 
a  question  of  law  on  appeal,  where  there  is  no 
expression  of  intention  to  that  effect,  and  evi- 
dence was  taken  on  the  subject,  and  an  award 
to  the  claimant  is  made  in  gross  without  items. 
Be  Thompeon  (N.  Y.)  53 

6.  A  finding  that  a  son  to  whom  a  bill  of 
sale  was  made  by  his  father  short!  v  before  a 
general  assignment  had  knowledge  of  the 
father's  intent  to  binder  and  defraud  creditors, 
and  also  that  he  conspired  with  him  to  prefer 
creditors  in  violation  of  the  statute,  cannot  be 
construed  as  a  finding  of  fraud  as  to  creditors 
irrespective  of  the  statute  as  to  preferences, 
where  the  case  was  decided  on  the  theory  tiiat 
the  bill  of  sale  must  be  construed  with  the  as- 
signment.   Manning  v.  Beck  (N.  Y.)  198 

6.  An  assignment  of  error  in  sustaining  an 
objection  to  testimony  offered  to  prove  a  cer- 
tain material  fact  ne^  not  name  the  witnesses 
or  state  what  questions  were  asked  them. 
Union  Bldg.  Amo,  v.  Rockfard  Ins.  Co.  (Iowa) 

248 

7.  A  certiorari  will  not  be  granted  to  in- 
corporate in  a  case  settled  an  exception  which 
appellant  has  waived  by  failure  to  set  it  out  in 
his  statement  of  case  on  appeal.  State  v. 
Black  (N.  C.)  205 

8.  It  will  be  presumed,  if  no  objection  ap- 
pears in  the  record  to  the  use  of  a  certified 
copy  of  the  record  of  a  deed  in  evidence,  that 
a  constitutional  requirement  as  to  producing 
the  original  was  complied  with  or  waived  in 
the  court  below.    Summer  v.  Mitchell  (Fla.) 

815 

9.  A  nonsuit  cannot  stand  on  a  ground  not 
called  to  the  attention  of  the  court  and  the 
plaintiff  at  the  time  the  motion  therefor  was 
made.     Flynn  v.  Dougherty  (Cal.)  230 

10.  An  order  sustaining  a  motion  to  strike 
out  a  portion  of  an  answer  is  reviewable  on 
appeal  from  the  judgment,  under  Mont.  Code 
Civ.  Proc.  ^  290,  which  designates  the  orders 
which  shall  be  deemed  to  have  been  excepted 
to,  and  §306,  providing  that  the  judgment 
roll  shall  contain  all  pleadings  and  copies  of 
orders  overruling  or  sustaining  demurrers. 
Bank  of  Commerce  v.  Fuqua  (]Vlont. )  588 

11.  If  substantial  justice  has  been  denied  by 
refusal  of  a  new  trial  in  a  criminal  case,  the 
appellate  court  will  not  hesitate  to  reverse  tbe 
ruling.    State  v.  Stowe  (Wash.)  609 

12.  The  delay  of  a  relator  in  instituting  pro- 
ceedings by  mandamus  cannot  be  urgra  for 
the  first  time  in  the  appellate  court.  Mag  v. 
Wilson  (Fla.)  778 

18.  A  question  of  fact  on  conflicting  evi- 
dence is  not  reviewable  by  the  New  York 
Court  of  Appeals,  on  an  appeal  from  an  award 
of  damages  m  condemnation  proceedings  un- 
der N.  Y.  Laws  1877,  chap.  445.  Be  Thomp- 
son (N.  Y.)  52 

14.  An  inaccuracy  in  an  instruction  on  an 
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immaterial  point,  and  not  preju^Jicial,  is  not 
ffround  for  reversal.     Com,  v.  McManus  (Pa.) 

89 

15.  A  judgment  for  defendant  will  be  re- 
versed for  excluding  from  the  consideration  of 
tbe  jury  an  element  which  might  have  entitled 
plaintiff  to  nominal  damaees  at  least,  although 
it  is  difficult  to  say  how  tne  jury  could,  under 
the  evidence,  have  determined  the  amount  of 
damages  attributable  thereto,  Moore  v.  New 
York  Eiev.  R,  Co.  (N.  T.)  781 

16.  A  concession  of  exemption  from  liability 
under  certain  circumstances,  of  parties  situated 
similarly  to  defendant,  by  the  judge  in  charg- 
ing the  jury  in  an  action  to  recover  damages 
for  injuries  to  adjoining  property  by  a  manu- 
facturing establishment,  altboueh  erroneous, 
is  not  ground  for  complaint  Ey  defendant, 
where  it  places  no  burden  on  him  because  he 
is.  at  all  events,  within  the  general  rule,  and 
not  within  the  exception.  Bobb  v.  Carnegie 
(Pa.)  329 

17.  An  erroneous  charge  as  to  the  presump- 
tion against  a  party  from  failure  to  produce 
books  or  papers  under  his  control  will  require 
a  reversal,  where  tbe  evidence  was  conflicting 
and  irreconcilable.  Car  tier  v.  Troy  Lumber 
Co,  (111.)  470 

18.  An  erroneous  instruction  as  to  the  effect 
of  usury  Is  harmless  where  the  jury  have  found 
there  was  no  usury.    Sanborn  v.  Cole  (Vt.)  208 

19.  Sustaining  a  demurrer  to  a  plea  is  not 
prejudicial  error  if  other  pleas  eave  defendant 
the  same  advantage  that  he  could  have  bad 
under  the  former.  Kansas  City,  M.  d  B,  R. 
Co,  V.  Higdon  (Ala.)  515 

20.  Interest  improperly  included  in  a  judg- 
ment may  be  remitted  on  appeal,  to  prevent 
reversal  for  that  reason.    Louisville  &  N.  R. 
Co.  V.  Wallace  (Tenn.)  548 

21.  A  remission  of  the  excess  cannot  be  al- 
lowed, under  the  Wisconsin  practice,  in  order 
to  prevent  reversal  of  a  judgment  which  is  ex- 
cessive, although  it  is  due  to  a  mistake  in 
reckoning.    JSvans  v.  poster  (Wis.)  117 

22.  On  affirming  a  judgment  in  ejectment 
against  a  railroad  company  which  has  taken 
land  without  consent  of  the  owner  under  pro- 
ceedings which  lack  a  material  requirement  of 
the  law,  tbe  court  may  withhold  its  mandate 
of  possession,  in  the  absence  of  any  bad  faith 
on  tbe  part  of  the  company,  to  allow  a  reason- 
able time  for  new  condemnation  proceedings. 
JacksonoiUe,  T.  db  K.  W,  R.Co.  v.  Adams  (Fla.) 

588 

28.  An  order  withholding  a  mandate  for 
possession  on  affirmance  or  a  judgment  of 
ejectment  against  a  railroad  company,  until  the 
decision  of  an  appeal  in  new  condemnation 
proceedings  on  the  part  of  the  company,  should 
be  on  the  express  condition  that  they,  shall  not 
affect  the  landowner's  right  to  sue  for  mesne 
profits  for  the  use  or  retention  of  the  land  b; 
the  company. 
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APPROPRIATIONS. 

1.  The  purpose  of  the  Legislature  to  appro- 
priate public  money  for  the  benefit  of  an  indi- 
vidual cannot  be  determined  by  the  courts  on 
the  testimony  of  witnesses,  when  it  has  ex- 
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pressed  its  purpose,  in  the  bill  itself,  to  be 
the  enlargement  or  improvement  of  a  public 
canal.  Waterloo  Woolen  Mfg,  Co.  v.  Shandhan 
(N.  T.)  481 

2.  An  appropriation  for  the  payment  of  a 
debt  or  the  repair  of  an  injury — such  as  the 
restoration  to  the  original  channel  of  a  river 
for  the  benefit  of  certain  riparian  owners  of 
waters  diverted  by  authority  of  the  State  for  a 
canal,  thus  depriving  them  of  its  use — is  not 
for  a  local  or  special  purpose  such  as  requires 
a  two-thirds  vote  under  N.  Y.  Const,  art.  1, 
§  9,  but  is  for  a  public  purpose.  Id, 

8.  An  ai)propriation  of  public  money  to  en- 
large a  private  mill  race  for  the  extension  of 
river  and  canal  navigation  to  a  public  street 
is  not  for  a  private  or  local  purpose.  Id, 

4.  A  university  under  the  control  of  a  cor- 
poration organized  to  maintain  and  promul- 
gate tbe  doctrines  and  t>eHef  of  a  particular 
church  is  a  "sectarian  school  "  within  the 
meaning  of  S.  D.  Const,  art.  6,  §  8,  although 
a  class  of  students  is  instructed  therein  in  the 
methods  of  teaching  for  the  State.  Synod  of 
Dakota  v.  State  (S.  D.)  418 

5.  The  payment  of  tuition  to  a  sectarian 
school,  under  a  contract  by  which  it  agrees  to 
instruct  a  class  of  students  for  the  state  in 
methods  of  teaching,  by  a  course  of  instruc- 
tion prescribed  by  the  State  board  of  educa- 
tion, under  instructors  approved  by  the  board, 
and  providing  that  such  students  shall  be  ex- 
cused, if  they  desire  from  any  exercises  where 
sectarian  doctrines  may  be  taught,  or  any  com- 
ments made  upon  the  Scriptures,  is  within  the 
prohibition  of  the  South  Dakota  Constitution 
against  appropriations  to  "aid"  any  sectarian 
school  or  institution.  Id. 

6.  The  "aid"  to  any  sectarian  school  which 
is  prohibited  by  8.  D.  Const,  art.  6,  iS  8,  in- 
cludes all  appropriations  to  schools  whether 
made  as  a  donation  or  in  payment  for  services 
rendered  the  State, — as,  in  case  of  instruction 
to  teachers.  Id. 

7.  An  appropriation  for  the  purpose  of  *  'erect- 
ing buildings  and  collecting  aud  maintaining  an 
exhibit  of  the  products  of  the  State"  at  the 
World's  Fair— Columbian  Exposition— does  not 
violate  Cal.  Const,  art.  4,  ^  22,  prohibiting  ap- 
propriations for  the  benefit  of  any  institution  not 
under  the  exclusive  management  and  control  of 
the  State,  although  the  private  corporation  in 
charge  of  the  World's  Fair  may  be  incidental- 
ly benefitted  thereby,  as  the  mam  object  of  the 
statute  is  to  promote  a  public  concern  and  for 
the  public  good.    Daggett  y,  ColganijCdX,)  474 

■  8.  An  appropriation  for  a  state  exhibit  at 
the  Columbian  Exposition  is  not  unconstitu- 
tional on  the  ground  that  it  is  not  for  a  public 
use.  Id. 

Notes  and  Briefs. 

Appropriations;  to  aid  sectarian  institutions. 

418 

Public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation;  support  of 
schools;  public  buildings,  parks,  and  improve- 
ments; celebrations;  public  entertainments; 
relief  or  loans  to  citizens;  protection  against 
fire  or  disease;  furnishing  soldiers;  expenses 
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relating  to  the  corporate  existence;  payment  of 
moral  obli^tions;  aid  to  business  corporations 
or  enterprises;  aid  to  railroads;  rewards  for 
criminals.  474 

For  what  purposes  allowable.  481 

ARREST.  See  Constitutional  Law,  4; 
Masteb  and  Servant,  Notes  and 
Briefs. 

ASSAULT  AND  BATTERY. 

1.  A  kick  upon  the  leg,  given  by  one  pupil 
to  another  in  school  in  violation  of  the  order 
and  decorum  of  the  school  while  in  session, 
being  unlawful,  renders  the  one  giving  it  liable 
for  cbmages  caused  thereby,  regardless  of  any 
intention  to  inflict  an  injury.  Vosburgy.  Put- 
ney (Wis.)  226 

2.  An  assault  on  an  officer  in  charge  of  a 
pound,  who  forbids  a  person  from  tearing  down 
the  pound  to  regain  possession  of  his  hogs 
which  are  therein,  and  threatens  to  arrest  him 
if  he  does  not  desist,  is  not  justified  bv  the  fact 
that  the  hogs  were  taken  and  impounded  under 
an  illegal  ordinance.    State  v.  Mctck  (N.  C.) 

206 

8.  An  assault  on  an  em  ploy  6  to  recover 
money  voluntarily  fiven  him  to  pay  other 
help  is  not  justified  by  his  refusal  to  use  it  as 
directed,  and  his  claim  of  rieht  to  retain  it  in 
order  to  make  good  a  deduction  from  bis 
wages,  which  he  claims  to  have  been  unlawful. 
Kirby  V.  Foster  (R.  I.)  817 

Notrb  and  Briefs. 

See  also  Mabtbr  and  Servant. 

Assault;  intent  as  an  element  of  simple  as- 
sault or  assault  and  battery ;  accidental  or  reck- 
less injuries.  226 

Assault;  in  recapture  of  property;  when 
force  allowable;  when  not  allowable;  prior  de- 
mand; degree  of  force.  ij0g|        .^^         817 


ASSESSMENTS.    See  Public  Improve- 
ments. Notes  and  Briefs. 

ASSIGNMENT. 

1.  A  right  to  recover  damages  for  false  im- 
prisonment is  a  mere  personal  right  and  not 
assignable,  even  after  verdict  but  &fore  judg- 
ment.   Eunt  V.  Conrad  (Minn.)  512 

2.  The  Pennsylvania  Act  of  May  28,  1887, 
forbidding  the  assignment  of  a  claim  against  a 
resident  by  a  citizen  of  the  State  to  a  citizen  of 
another  State,  with  the  intent  to  deprive  the 
debtor  of  the  right  to  have  his  personal  earn- 
ings or  propertv  exempt  from  application  to 
the  payment  of  his  debts,  is  not  unconstitu- 
tional.   Stceeney  y.  Hunter  {V A,)  594 

Notes  and  Briefs. 

Assignment;  assignability  of  cause  of  action 
for  personal  tort;  test  of;  illustrations;  the 
Iowa  rule;  eflfect  of  verdict;  conclusiveness  of 
survivability  as  a  test.  512 

ASSOCIATIONS. 

The  general  assembly  of  an  unincorpo- 
rated organization  cannot  be  invested  by  the 
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constitution  of  the  order  with  governmental 
power  which  will  enable  it  by  its  own  edict, 
without  a  hearing,  not  only  to  dissolve  a  local 
assembly,  but  devest  the  latter  of  its  title  to 
property  derived  from  its  own  members,  and 
vest  it  in  itself.     Wieks  v.  Monihan  (N.T.)  248 

Notes  and  Briefs. 

See  also  Charitable  Usbb. 

Associations;  how  far  members  bound  by 
rules  of.  24S 

ASSUMPSIT. 

1.  A  lessee  which  has  for  nine  years  paid 
taxes  under  a  system  requiring  return  tu  be 
made  before  demanding  reimbursement  or  de- 
duction from  the  rental,  cannot  recover  the 
amounts  thus  paid  from  the  lessor.  We»tem 
cfe  A,  B,  Co,  V.  State  (Ga.)  438 

2.  Money  subscribed  and  paid  as  a  donation 
to  a  manufacturing  company  in  order  to  be 
used  in  buildings  on  lands  donated  to  it,  in 
consideration  of  the  removal  of  a  manufactur- 
ing business  to  that  place,  can  be  recovered 
back  by  the  subscriber  for  failure  of  consid- 
eration if  the  company  fails  to  move  the  busi- 
ness to  that  place  as  agreed,  although  the 
money  has  been  expended  in  the  erection  of  tbe 
contemplated  buildings.  Ft.  Wayne  EUctric 
Light  Co.  v.  MiUer  (Ind.)  804 

ATTORNEYS'  FEES.     See  alao  Cosn 
AND  Fees,  2,  8,  Notes  and  Briefs. 

An  agreement  for  a  specified  percentage 
in  case  a  note  is  "collected  by  process  of  law 
or  by  an  attorney"  is  invalid,  although  a  pro- 
vision for  a  reasonable  attorneys'  fee  to  be  as- 
certained by  the  court  would  lie  good.  Leeent 
V.  Brigge  (Or.)  18ft 

BAIL  AND  RECOGNIZANCE. 

1.  Persons  who  have  been  indemnified  by 
the  accused  should  not  be  accepted  as  bail  for 
one  convicted  and  sentenced  to  imprisonment 
for  embezzlement,  pending  his  appeal  from  tbe 
Judgment  of  conviction.  UmUd  States  v. 
Simmons  (C.  C.  S.  D.  N.  Y.)  78 

2.  Sureties  on  the  bail  bond  of  an  indicted 
person  who  has  fled  into  another  State  may 
follow  and  arrest  him  there,  either  in  person 
or  by  agent;  and  the  fact  that  the  bond  has 
been  conditionally  forfeited  and  a  scire  fadai 
issued  is  immaterial.  State  v.  Lingeffelt  (N. 
C.)  605 

Notes  and  Briefs. 

Bail;  indemnity  to  in  criminal  cases.        78 

Ri^ht  of  sureties  on  bail  bond  to  pursue  their 
principal  into  another  State  for  the  purpose  of 
arrestmg  him.  605 

BAILMENT.    See  Contbacts,  6. 

BANKS.    See   also   Action   ob   Surr,  2; 
Bonds. 

1.  Money  placed  in  a  bank  by  a  trustee 
merely  for  safe  keeping  until  an  investment 
can  be  found,  although  at  a  small  rate  of  in- 
terest and  with  a  requirement  of  two  weeks* 
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notice  for  withdrawal,  is,  when  treated  by  the 
bank  a^  a  deposit  and  so  entered  on  its  books, 
merely  a  de{X)8it,  and  not  a  loan  to  the  bank, 
and  is  not  at  the  trustee's  risk  if  he  has  used 
due  care  in  selecting  the  bank.  He  Law' 8 
Estate  (Pa.)  308 

2.  A  depositor  owes  to  the  bank  the  duty  of 
examining  his  checks  within  a  reasonable  time 
after  they  are  returned  to  him,  in  order  to  dis- 
cover and  give  notice  of  any  forgery.  Janin 
V.  London  dt  8,  F.  Bank  (Cal.)  320 

3.  A  depositor's  delay  in  returning  a  forged 
check  sent  him  by  the  bank,  which  had  paid 
it  and  charged  it  up  to  his  accouot,  or  in  giv- 
ing notice  of  the  forgery  after  he  discovers  it, 
will  not  be  a  defense  to  his  action  against  the 
bank  to  recover  the  amount  of  the  check,  unless 
the  banfc  was  injured  by  the  delay.  Id, 

4.  The  validity  of  a  purchase  of  national 
bank  stock  by  the  cashier  for  the  bank  in  vio- 
lation of  U.  S.  Rev.  Stat,  g  5201,  cannot  be 
denied  by  sureties  of  the  cashier  as  a  defense  to 
an  action  on  his  bond  for  misappropriation  of 
the  stock,  since  only  the  Federal  government 
can  set  up  the  invalidity  of  that  transaction. 

Walden  Nat  Bank  v.  Birch  (N.  Y.)  211 

NoTBS  AND  Briefs. 

Bank;  failure  of,  as  creatine  liability  of  ex- 
ecutor of  trustee  for  loss  of  funds;  deposit 
awaiting  investment;  continuing  deposit  made 
by  testator;  requisite  character  of  deposit;  de- 
posit contrary  to  order  of  court:  losing  control 
pf  funds;  loss  caused  by  war.  108 

Liability  of  sureties  for  misappropriations  of 
property  by  cashier.  218 

Liability  of,  for  payment  of  forged  checks. 

820 

BILL*    See  Statxttbs,  Notes  akd  Bbiefs. 

BILLS  AND  NOTES.    See  also  Attor- 
neys' Fees. 

Knowledge  of  the  purchaser  of  a  note  at  20 
per  cent  discount,  who  asked  the  seller  to  keep 
quiet  about  it,  that  it  was  given  for  "huUess 
oats"  to  a  company  which  be  knew  was  en- 
f^ged  in  selling  such  oats,  with  proof  that  the 
seller  of  the  note  knew  the  oats  were  worthless. 
— is  sufficient  to  justify  a  finding  that  he  was 
not  a  bona  fide  purchaser,  where  the  oats  were 
purchased  at  an  exorbitant  price  with  an  agree- 
ment that  the  company  should  sell  again  for 
the  maker  of  the  note  a  still  larger  quantitv  of 
oats  at  the  same  price  per  bushel.  Oriffitli  v. 
^ipUy  (Md.)  405 

Notes  akd  Briefs. 

Bills  and  notes;  extension  of  time  upon, 
when  last  day  falls  on  Sunday.  120 

BLASTING. 

Notes  and  Briefs. 

Blasting;  liability  for,  when  done  by  inde- 
pendent contractor.  880 

BOHEMIAN    OATS.      See  Bills  and 
Notes. 
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BONDS.    See   also   Action   or   Suit,  2; 
Banks,  4. 

The  cashier  of  a  national  bank  who  misap- 
propriates its  stock  which  he  has  taken  in  his 
own  name  as  security  for  a  note  to  the  bank 
which  he  indorses  in  order  to  evade  the  prohi- 
bition against  loans  by  the  bank  on  the  security 
of  its  own  stock  is  guilty  of  misappropriating 
the  property  of  the  bank  entrusted  to  him  as 
cashier;  and  his  sureties  are  therefore  liable. 
Walden  Nat.  Bank  v.  BiTch  (N.  Y.)  211 

Notes  and  Briefs. 

Bonds;  vote  to  authorize  issue  of.  403 

BOUNDARIES.      See   also    Irrigation 
Districts,  2. 

1.  A  boundary  described  as  running  "to 
low-water  mark,  thence  northerly  along  the 
low- water  mark"  of  a  pond  or  river,  fixes  that 
mark  as  the  permanent  boundary,  and  does 
not  convey  any  land  below  the  water  mark. 
Allen  V.  Weber  (Wis.)  861 

2.  That  the  object  of  the  purchase  of  a 
strip  of  land  was  to  build  ice-houses  thereon 
cannot  affect  the  construction  of  the  deed  so  as 
to  extend  the  boundair  below  low-water  mark, 
where  it  is  expressly  fixed  by  the  language  of 
the  deed.  Id. 

8.  The  reservation  of  the  right  of  flowage 
on  conveyance  of  land  bounded  by  low- water 
mark  ana  bordering  on  a  dam  does  not  imply 
any  extension  of  the  boundary  below  such 
mark,  where  there  is  a  margin  between  high 
and  low  water  marks,  to  which  the  right  of 
flowage  may  apply.  Id, 

Notes  and  Briefs. 

Boundary;  of  lands  by  navigable  waters; 
rights  of  riparian  proprietor.  861 

BRIBERY.    See  also  Contracts,  8. 

Notes  and  Briefs. 

Bribery;  by  gift  to  public;  for  street  im- 
provements. 62 

BUILDINGS.    See  Landlord  and  Ten- 
ant, Notes  and  Briefs. 

BURIAL.    See  also  Corpse,  1. 

Notes  and  Bribfs. 

Burial;  rights^md  duties  in  regard  to;  right 
to  control  disposition  of  body.  *  85 

BUSINESS. 

Notes  and  Briefs. 
Business;  what  constitutes.  529 

BUSINESS  ENTERPRISES.    See  Ap- 
propriations, Notes  and  Briefs. 

CANALS.    See  also  Appropriations,  1. 

1.  The  use  by  ri^ht  of  the  surplus  waters 
of  a  canal,  continued  after  the  State  enlarges 
the  canal,  cannot  ripen  into  a  right  to  the  In- 
creased surplus  thereby  caused,  no  matter  how 
long  the  use  continues.  Waterloo  Woolen  Mfg. 
Co.  V.  Shanahan  (N.  Y.)  481 
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2.  If  any  right  could  be  acquired  in  the 
increased  surplus  of  water  caused  by  the  State's 
enlargement  of  a  canal,  it  could  not  prevent 
the  State  from  otherwise  improving  navigation 
whereby  the  surplus  would  be  reduced  to  the 
original  amount.  The  remedy,  if  any,  would 
be  a  claim  for  damages.  Waterloo  Woolen 
Mfg.  Go,  V.  Shanahan  (N.  Y.)  481 

CARRIERS.  See  also  Act  of  Gk)D;  Evi- 
DEKCB,  8;  Mastbb  and  Sbbvant,  5; 
Negli«encb,  3,  4. 

1.  A  woman  who  enters  a  car  left  standing, 
with  brakes,  set  on  the  ground  of  a  sanitarium, 
a  few  minutes  before  the  time  for  it  to  start 
and  when  no  one  is  in  charge  of  it,  but  when 
other  women  and  children  are  already  in  it,  is 
not  guilty  of  negligence,  as  matter  of  law, 
which  will  prevent  her  recovery  for  iniuries 
occasioned  by  the  starting  of  the  car  when  a 
small  boy  let  off  the  brakes,  especially  where 
rules  against  entering  the  car  before  notice  had 
never  l^en  published  or  posted,  and  she  had  no 
actual  knowledge  of  them.  Western  Mary- 
land R.  Co,  V.  Herold  (Md.)  75 

2.  A  street-car  company  is  not  liable  for  an  in- 
jury to  a  passenger  in  jumping  from  the  car  un- 
der a  reasonable  apprehension  of  danger, where 
there  was  no  real  danger  and  the  apparent 
danger  was  caused  by  the  negligence  of  the 
gateman  at  the  railway  crossing  and  his  confus- 
ing and  contradictory  warnings  and  signals 
without  any  negligence  of  the  driver  of  the 
street  car.    Kleiber  v.  People's  R.   Co.  (Mo.) 

618 


8.  It  is  the  duty  of  a  carrier  to  protect  a 
passenger  against  any  injury  from  the  negli- 
gence or  willful  misconduct  of  its  servants 
and  of  his  fellow  passengers  and  strangers,  so 
far  as  practicable.  QiUingham  v.  Ohio  River 
R,  Co,  (W.  Va.)  798 

4.  The  common  carrier  of  passengers  is  lia- 
ble for  the  false  imprisonment  of  a  passenger, 
made  or  caused  to  be  made  by  its  conductor  in 
charge  of  the  train,  during  his  execution  of 
the  carrier's  contract  to  treat  properly  and  con- 
vey safely.  Id, 

5.  A  statute  giving  the  conductor  of  a  rail- 
road train  all  the  powers  of  a  conservator  of 
the  peace  while  in  charge  of  the  train  does  not 
relieve  the  carrier  from  liability  for  false  im- 
prisonment of  a  passenger  made  or  caused  to 
be  made  by  him.  Id, 

6.  The  loss  of  a  dog  by  negligence  of  a 
baggage  master  will  render  the  carrier  liable, 
although  a  rule  of  the  company  provided  that 
it  would  not  be  responsible  for  dogs,  where  the 
owner  was  not  notified  of  such  rule  or  of  the 
company's  refusal  to  be  responsible,  but  put 
the  dog  in  the  baggage  car  under  instructions 
of  the  conductor.  Kansas  City,  M.  it  B,  R, 
Co,  V.  Higdon  (Ala.)  515 

7.  There  is  no  obligation  on  a  railroad 
company  to  lay  out  for  reloading  a  car  hired 
at  a  certain  price  for  the  trip  and  partly  filled 
with  horses,  because  one  of  them  has  got  down 
in  the  car,  when  the  owner  is  with  them,  and, 
under  the  contract,  is  chargeable  with  their 
care,  and  can,  if  he  chooses,  abandon  the  con- 
tract altogether  or  make  a  new  one  for  a  longer 
time.     Illinois  C,  R,  Co,  v.  Petersen  (Miss.)  550 
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9.  A  contract  limiting  the  amount  of 
liabilitv  of  a  common  carrier  for  loss  of  goods 
carried,  even  if  the  loss  is  due  to  negligence, 
is  not  coctrary  to  public  policy.  BaSou  v. 
Earle  (R.  I.)  488 

Notes  and  Bbiefb. 

See  also  Masteb  and  Sebvant. 

Carrier;  liability  for  assault  on  passenger. 

79(5 

Contributory  negligence  in  jumping  from 
car.  76 

Liability  of  passenger  carrier  in  transport- 
ing merchandise  intrusted  to  it  by  passenger. 

515 

Extraordinary  unloading  of  livestock  in 
transitu.  550 

Power  to  limit  amount  of  liabUity  in  cases 
of  negligence.  433 

CARRYING  ON  BUSINESS. 

Notes  and  Bbibfb. 
What  constitutes.  529 

CARRYING  WE APONa    See  also  Con- 
stitutional Law,  8. 

1.  The  constitutional  right  to  keep  and 
bear  arms  does  not  extend  to  such  weapons  as 
pistols,  bowie-knives,  etc.,  but  that  provision 
must  be  construed  in  reference  to  pre-existing 
laws,  which  prohibited  the  carrying  of  certain 
weapons,  and  must  be  held  to  refer  to  weapons 
of  warfare  to  be  used  by  the  militia.  State  v. 
Workman  (W.  Va.)  eW 

2.  A  mere  indefinite  threat  of  violence, 
the  nature  and  extent  of  which  is  not  shown, 
unaccompanied  by  any  act  or  conduct  evincing 
a  design  to  do  violence,  will  not  justify  the 
carrying  of  a  pistol,  under  W.  Va.  (Jode,  chap. 
148,  §  7.  Id. 

Notes  and  Bbtefs. 

Carrying  weapons;  constitutiOQality  of  laws 
restricting  right.  600 

CELEBRATIONS.  See  Appbopbiations, 
Notes  and  Bbiefs. 


CERTIORARI. 

Certiorari  is  the  proper  remedy  where  a  per- 
son is  denied  a  public  trial  in  a  criminal  case 
by  exclusion  of  citis^ns  while  seats  for  spec- 
tators were  vacant,  as  those  facts  could  not  be 
presented  by  a  bill  of  exceptions.  Peoples. 
Murray  (hiich,)  809 

CHAMPERTY. 

1.  A  fair  bona  fide  agreement  by  a  layman 
to  supply  funds  to  carry  on  a  pending  suit  in 
consideration  of  a  share  in  the  property  if  re- 
covered is  not  per  se  void,  either  on  the  grounds 
of  champerty  or  of  public  policy.  Brown  v. 
Bigne  (Or.)  745 

2.  The  champertous  agreement  between  a 
plaintiff  and  his  attorney  for  the  prosecutioD 
of  a  suit  constitutes  no  defense  to  the  suit. 
Pennsylvania  Co,  v.  Lombardo  (Ohio)         785 
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Notes  and  Bbibfs. 

nperty;  cbampertous  contracts  of  lay- 
or  the  prosecution  of  suits;  for  the  de- 
>f  suits;  contemplated  litigation  as  an 
t;  effect  of  interest;  relationship.      745 

teral  champerty  as  a  defense.  785 , 

IITABLE  USES. 

city  cannot  be  restrained  by  injunc- 
)m  declining  a  trust  for  charitable  pur- 
^bich  it  is  not  reqidred  by  its  charter  or 
tees  to  accept  and  administer.  DaiUy 
I  Haven  (Conn.)  flS 

city  has  no  implied  power  to  accept 
"for  deserving  i)eT8ons  not  paupers" 
it  has  no  legal  power  to  support  or  aid. 

Id. 

be  refusal  or  inability  of  a  city  to  ac- 
rust  *  'for  deserving  persons  not  paupers" 
)t  defeat  the  gift  under  a  will  making 
if  ts  to  various  trustees,  one  of  whom  at 
also  the  beneficiary,  and  providing  that 
any  trust  is  not  accepted  a  proportion- 
ribution  shall  be  made  among  the  others 
imount  intended  for  it.  Id. 

ick  of  a  designated  beneficiary,  and  the 
ul  delegation  of  the  selection  thereof, 
I  void  a  testamentary  gift  of  the  residue 
3tate  to  trustees  to  be  given  by  them  to 
ration  to  be  created  for  the  maintenance 
*ee  library  and  reading  room  in  New 
2ity,  and  for  the  promotion  of  such 
ic  and  educational  objects  as  they  may 
ite;  but  in  case  the  institution  is  not  in- 
ited  within  two  specified  lives  in  bein&r, 
'  for  any  cause  or  reason "  the  tnistees 
it  inexpedient "  to  give  to  it  all  or  any 
the  property,  then  it  is  to  be  given  by 
'to  such  charitable,  educational,  and 
ic  purposes  as  in  their  judgment  will 
the  gift  **most  widely  and  substantially 
ial  to  the  interests  of  mankind."  The 
on  as  to  the  proposed  corporation  is  not 
ar^  gift  followed  by  an  ulterior  or  alter- 
disposition,  but  there  is  only  a  single 
I,  which  gives  the  trustees  unlimited 
[on  as  to  the  selection  of  beneficiaries  so 
s  the  gift  goes  to  charitable  objects. 
V.  Green  (NT  Y.)  88 

be  invalidity  of  a  charitable  trust  be- 
£  uncertainty  as  to  the  beneficiaries  can- 
cured  by  anything  done  by  the  trustees 
ute  it.  Id. 

n  unincorporated  church  to  which, 
e  death"  of  testator's  wife,  to  whom  a 
ate  is  given,  property  is  devised  for  use 
rsonage  only,  to  revert  to  testator's  heirs 
I  use  ceases,  may  take  the  property  if  it 
?8  incorporated  before  her  death,  as  the 
does  not  vest  until  that  time.  Lougheed 
eman's  Bapt.  Church  dk  Soe.  (N. Y.)    410 

NoTBfl  AND  Briefs. 

ri table  uses;  effect  of  subsequent  inoor- 
)n  to  make  valid  a  gift  to  an  unincor- 
i  association;  future  incorporation  pro- 
for  or  contemplated.  410 

licipal  corporation  as  trustee  of.  69 

DK.    See  Patment,  2. 
i.  A. 


CLAIMS. 

Under  an  Act  submitting  to  a  commission  or 
court  the  '*legal  rights"  of  the  parties,  claims 
alleged  to  rest  uoon  "equity  and  good  con- 
science," but  not  snown  to  be  recognized  by  any 
established  doctrine  of  eauity  jurisprudence, 
cannot  be  considered. '  Western  dA.H.  Co.  v. 
State  {GtL.)  438 

CLERK.    See  Voters  and  Elections,  1. 

COHABITATION.    See   Husband  iAND 
Wife,  Notes  and  Briefs. 

COLLEGES.     See  also  Appropriations, 
4.6. 

A  contract  by  the  board  of  education 
of  Dakota  Territory,  in  1887,  for  the  instruc- 
tion in  methods  of  teaching  of  a  class  of  stu- 
dents in  a  sectarian  institution,  was  not  author- 
ized by  law  for  any  definite  term,  and  was 
therefore  abrogated  by  a  repeal  of  the  law 
under  which  the  contract  was  made.  Synod 
of  Dakota  v.  State  (S.  D.)  418 

COLUMBIAN  EXPOSITION.    See  Ap- 
propriations, 7,  8. 

COMMERCE. 

1.  Persons  engaged  in  showing  samples 
of  goods  manufactured  by  their  principal  at 
his  residence  in  another  State,  and  in  taking 
orders  for  such  goods,  which  are  transmitted 
to  the  princip^  to  be  filled,  cannot  be  com- 
pelled to  pay  a  license  tax  by  the  State  in 
which- they  are  operating,  whether  they  are 
within  its  statutory  definition  of  peddlers  or 
not.    Re  Spain  (C.  C.  E.  D.  N.  C.)  97 

2.  Filling  orders  taken  from  house  to  house 
by  an  aeent  in  another  State,  by  sending  the 
articles  m  bulk  to  the  agent  to  be  distributed 
by  him,  does  not  subject  the  latter  to  the  pay- 
ment of  a  license  tax  as  a  peddler,  when  he 
breaks  the  bulk  and  begins  the  distribution. 

Id. 

3.  One  soliciting  orders  for  goods  from 
house  to  house  cannot  refuse  to  comply  with 
the  terms  of  a  police  ordinance  regulating  such 
business,  which  applies  to  all  alike,  on  the 
ground  that  he  is  engaged  in  interstate  com- 
merce, because  he  is  working  for  a  person 
domiciled  in  another  State,  and  simply  ex- 
hibits samples  and  takes  orders  which  are  filled 
by  another  agent  or  by  express. '  TitusviUe  v. 
Srennan  (Pa.)  100 

4.  A  state  statute  compelling  the  ship- 
ment of  freight  within  a  certain  time  after 
delivery,  under  a  penalty  for  default,  is  not 
an  unconstitutional  regulation  of  interstate 
commerce  as  to  freight  K>r  shipment  out  of  the 
State,  as  it  does  not  tend  to  trammel  or  ob- 
struct, but  to  expedite,  such  commerce.  Bagg 
V.  WilmingUm,  0.  A  A.  R,  Go.  (N.  C.)       596 

Notes  and  Briefs. 

Commerce;  interstate;  peddlers  and  drum- 
mers as  related  to.  97 

COMMISSION.    See  Congress,  2. 
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CoMPOUNDiKo  Felony — Contracts. 


COMPOUNDING  FELONY.  See  Con- 
TRACTB.  Notes  and  Bbiefs. 

COMPROMISE  AND  SETTLEMENT. 

See   Exbcutors  and  Administrators, 
2,  NoTBs  AND  Bribes. 

COMPULSORY  SERVICE.  See  Wat- 
ers, 6. 

CONGRESS.    See  also  Mandamus,  10. 

1.  Neither  the  secretary  of  state  nor  the 
Supreme  Court  of  Florida  has  power  to  pass 
upon  the  legality  of  an  election  of  a  United 
States  senator  by  the  Legislature,  or  of  an  ap- 
pointment of  a  senator  by  the  Executive  of 
the  State.  The  power  is  in  the  United  States 
Senate  alone.  Jstate,  Fleming,  y,  Crawford 
(Fla.)  258 

2.  The  commission  of  a  United  States 
senator  appointed  by  the  governor  should  be 
signed  by  the  governor,  and  sealed  with  the 
great  seal  of  the  State,  and  countersigned  by 
the  secretary  of  state.  In  accordance  with  Fla. 
Const,  art.  4,  §  11  Id, 

CONSTITUTIONAL  LAW.  See  also 
Carrying  Weapons,  1;  Municipal  Cor- 
porations, 5;  Harbors,  1. 

1.  A  constitutional  prohibition  against  ap- 
propriating money  or  property  of  the  State 
for  the  benefit  of  sectarian  or  rehffious  socie- 
ties, institutions,  or  schools,  is  self-executing 
and  makes  inoperative  an  existing  statute 
which  is  repugnant  thereto.  Synod  of  Dakota 
v.  State  (S.  D.)  418 

2.  A  Legislature  has  power,  in  the  absence 
of  any  inhibiting  constitutional  limitation,  and 
except  as  against  prior  vested  rights,  to  cure 
by  retroactive  legislation  defective  acknow- 
ledgments of  deeds,  in  all  cases  where  the 
purpose  of  the  acknowledgment  is  the  admis 
sion  of  the  instrument  acknowledged  to  record, 
or  its  use  in  evidence.  Summer  v.  Mitc/tell 
(Fla.)  815 

8.  A  statute  allowing  persons  proved  to 
be  of  good  character  to  show  reasonable  fear 
of  danger  as  a  justification  for  carrying  con- 
cealed weapons  which  the  law  prohibits  carry- 
ing is  not  m  conflict  with  constitutional  pro- 
visions as  to  equal  privileges  and  immunities 
of  citizens,  as  discriminating  against  those 
who  are  not  of  good  character.  State  v.  Work- 
man (W.  Va.)  600 

4.  A  statute  exempting  an  officer  or  sea- 
man of  a  seagoing  vessel  or  ship  from  arrest 
or  imprisonment  for  debt  is  not  in  conflict 
with  the  constitutional  provision  a^inst  the 
grant,  to  any  citizen  or  class  of  citizens,  of 
any  privilege  or  immunity  which  shall  not 
upon  the  same  terms  belong  equally  to  all  citi- 
zens.   He  Oherg  (Or.)  577 

5.  A  statute  giving  a  right  of  action 
against  railroad  companies  only,   for  negli- 

fence  causing  death,  is  not  unconstitutional  as 
enying  to  such  corporations  the  equal  pro- 
tection of  the  law.  LouiemUe  Safety  Vault  A 
T.  Co,  V.  Louiwille  iSb  N.  R  Co.  (Ky.)  579 

6.  A  statute  forbidding  an  employer  to 
impose  a  fine  upon  or  to  withhold  wages  from 
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an  employ^  engaged  in  weaving,  for  any  im- 
perfections in  the  weaving,  is  in  violation  of 
a  constitutional  provision  which  enumerates 
among  the  natural  and  inalienable  rights  of 
men  Uie  rights  of  acquiring,  poraessing,  and 
protecting  property,  as  this  right  includes  the 
right  to  make  reasonable  contracts  which  shall 
be  under  the  protection  of  the  law.  Com.  v. 
Perry  (Mass.)  325 

7.  One  engaged  in  selling  pools  or  making 
books  on  events  to  occur  beyond  the  limits  oi 
the  State  is  not  deprived  of  the  equal  protec- 
tion of  the  laws  by  a  statute  whi<m  prohibits 
making  books  or  selling  pools  on  such  events, 
but  does  not  prohibit  it  on  events  within  the 
State.  Such  Act  is  uniform  in  its  operation 
upon  all  CO  mine  within  its  provisions;  all  are 
alike  prohibited  from  enga^ng  in  one  class  of 
transactions  and  have  equal  rights  as  to  the 
other  class.     States.  Burgdoerfer  (ilLo.)     846 

8.  An  exercise  of  police  power  wiU  not  be 
declared  void  for  the  reason  that  it  is  partial 
and  does  not  exterminate  the  evil  with  which 
it  undertakes  to  deal.  id. 

9.  Summarv  proceedings  for  the  impound- 
ing of  animals  running  at  large  and  the  sale 
of  them  to  pav  the  charges  are  not  unconstitu- 
tional as  depriving  one  of  his  property  without 
due  process  of  law  or  compensation.  Burdeit 
V.  AlUn  (W.  Va.)  887 

10.  Due  process  of  law  does  not  entitle  a 
landowner  to  a  hearing  before  creation  of  an 
irrigation  district  including  his  property,  al- 
though it  is  for  the  purpose  of  making  public 
improvements  for  which  his  land  will  be  as- 
sessed. It  is  sufficient  that  he  be  allowed  a 
hearing  at  any  time  before  the  assessment  be- 
comes final.  Be  Madera  Irrig.  Dist.  Bondti 
(Cal.)  755 

Notes  and  Briefs. 

See  also  Master  and  Servant;  Statuti&b. 

As  to  restricting  right  to  carry  weapons. 

600 

(1)  Equal  privileges  and  immunities;  powers 
of  Congress;  equal  accommodations:  who  en- 
titled to  equal  privileges;  extent  of  right  ^n- 
erally;  traveling;  as  to  sexual  relations;  right 
to  vote  and  hold  office;  right  to  be  jurors  and 
witnesses;  school  privileges;  right  to  practice 

1)rofessions;  commercial  and  Business  privi- 
es generally;  property  rights;  taxation  as  to 
litigation:  (2)  equal  protection;  general  rules: 
right  of  aliens;  police  power;  as  to  property; 
as  to  punishments  and  liabilities;  as  to  courts 
and  proceedings;  corporations:  (8)  unjust  dis- 
criminations; as  to  attorneys'  fees.  579 

Due  process  in  respect  to  impounding  and 
sale  of  animals.  838 

CONTRACTS.    See   also   AssuMPsrr,   2; 
Specific  Performance. 

1.  An  assignor  of  a  contract  for  the  pur- 
chase of  land,  who,  when  making  the  assign- 
ment, knows  that  another  is  to  be  equally  in- 
terested with  the  assignee  in  the  contract, 
and  does  not  have  his  name  inserted  in  the 
assignment,  cannot  thereafter  recover  from  him 
upon  a  covenant  contained  in  such  assignment 


COBPOBATIONS;  CoBPBE. 
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on  the  part  of  the  assignee.    Ferguson  ▼.  Mc- 
Bean  (Cal.)  66 

2.  A  contract  to  cut,  furnish,  and  deliver 
the  stone  work  of  a  building  is  excepted  from 
the  Statute  of  Frauds,  under  Cal.  Civ.  Code, 
§  1740,  as  ''an  agreement  to  manufacture  a 
thing  from  materials  furnished  by  the  manu- 
facturer or  anoUicr  person/'  Flynn  v.  Dough- 
erty (Cal.)  230 

3.  A  promise  by  a  citizen  to  pay  part  of 
the  expense  of  opening  a  street,  upon  which  an 
ordinance  to  open  it  is  obtained,  is  not  opp6sed 
to  public  policy,  and  the  ordinance  will  not  be 
set  aside  on  that  ground.  State,  North  Oranqe 
Bapt.  Church,  v.  Orange  (^.  J.)  62 

4.  A  voluntary  covenant  that  the  obligor's 
executors  shall  pay,  within  a  certain  time 
after  her  death,  a  certain  sum  to  the  obligee, 
is  not  void  on  rounds  of  public  pohcy. 
Krell  V.  Codman  (Jfass.)  860 

5.  Building  shops  on  donated  land  with 
money  given  for  that  purpose,  to  secure  the 
removal  by  a  manufacturing  company  of  its 
business  to  a  certain  place,  is  not  a  part  per- 
formance of  its  contract  to  make  such  removal 
of  its  business,  so  as  to  prevent  the  subscrib- 
ers from  recovering  back  their  monej  on  the 
eround  that  the  entire  consideration  had 
failed  if  the  business  is  not  removed.  Ft. 
Wayne  Electric  Light  Go,  v.  Miller  (Ind.)    804 

6.  The  destruction  by  fire  of  milk  and  its 
products,  while  in  possession  of  a  bailee  who 
has  contracted  to  manufacture  and  sell  butter 
and  cheese,  relieves  him  from  his  contract  so 
far  as  the  subject  thereof  is  destroyed  by  the 
fire,  if  it  occurred  without  his  fault.  Stevoart 
y.  Stme  (N.  Y.)  215 

7.  A  contract  by  one  selling  his  business, 
not  to  re-engage  in  the  same  business  in  the 
same  town,  is  not  discharged,  as  matter  of  law, 
by  the  mere  fact  that  he  subsequently  forms  a 
partnership  with  the  purchaser  in  such  busi- 
ness, so  that,  in  case  the  partnership  is  dis- 
solved, he  will  be  at  liberty  to  establish  a  busi- 
ness on  his  own  account;  even  although  the 
partnership  agreement  stipulated  that  if  the 
parties  could  not  agree  the  propertv  should  be 
put  up  at  auction  Mtween  them  and  sold  to  the 
one  bidding  highest.    Drown  v.  Forrest  (Vt.) 

80 

8.  Equity  will  not  entertain  a  bill  to  can- 
cel instruments  of  indebtedness  given  under 
an  agreement  to  compound  a  felony  or  stifle  its 
prosecution,  as  the  parties  are  in  pari  delicto. 
Rock  V.  Maihetca  (W.  Va.)  608 

9.  Giving  a  mechanics'  lien  superiority 
over  a  prior  mortgage,  as  to  the  building  or 
improvement  added  by  the  lienor,  is  not  un- 
oonstitutional  as  impairing  the  obligation  of  a 
contract.     Wimberley  v.  Mayberry  (Ala.)     306 

10.  The  obligation  of  a  contract  is  not  im- 
paired by  the  repeal  of  a  law  under  which  a 
contract  for  years  was  made,  but  which  did 
not  authorize  a  contract  for  any  definite  term; 
and  the  contract  is  terminated  by  such  repeal. 
Synod  of  Dakota  v.  State  (8.  D.)  418 

Notes  ai;d  Broefs. 

Contracts;  agreement  to  pay  money  or  give 
property  after  the  death  of  the  promissor; 
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agreement  for  bequest  or  devise;  right  to  change 
will  as  affected  by  contract:  effect  on  right  to 
transfer  property  during  life;  what  constitutes 
agreement  to  give  property  by  will;  enforce- 
ment of  contract  against  estate  of  decedent; 
effect  of  Statute  of  Frauds;  effect  of  pan  per- 
formance; will  as  part  performance.  860 

Distinction  between  sales  of  personalty  and 
agreements  for  work  and  labor  under  the  Stat* 
ute  of  Frauds;  tests  and  rules;  special  orders; 
manufacture  of  ordinary  articles  not  according 
to  special  directions;  finishing  articles  already 
in  existence;  for  crops  to  be  raised;  for  timber 
to  be  cut  or  for  logs.  230 

To  give  property  by  will;  validity  and  en- 
forcement of.  354 

To  compound  a  felony.  608 

Illegality  as  a  defense.  96 

Effect  of  intervening  impossibility  to  per- 
form, as  a  relief  from  the  obligation;  govern- 
mental interference  ;  carriers'  contracts  ;  de- 
struction of  subject  matter;  contract  of 
employment;  effect  of  sickness  or  death;  other 
Instances.  216 

CORPORATIONS.    See   also  Removal 
OF  Causes. 

1.  An  amendment  to  an  Act  providing  for 
the  organization  of  a  certain  class  of  corpora- 
tions, which  attempts  to  confer  on  them  a 
power  which  they  cannot  constitutionally  ex- 
ercise, cannot  be  upheld  as  to  other  corpora- 
tions incidentally  mentioned  therein,  but  not 
alluded  to  in,  or  subjected  by  the  amendment 
to,  any  of  the  provisions  of  the  ori^nal  Act. 
Portage  Twp.  Bd.  of  Health  v.  Van  Boesen 
(Mich.)  114 

2.  The  president  of  a  corporation  has  no 
implied  authority  to  act  as  its  agent.  Wait  v. 
Nashita  Armory  Asso.  (N.  H.)  366 

Notes  and  Briefs. 

See  al^  Charitable  Uses;  Courts. 

Corporations;  powers  of  president  and  vice- 
president  of;  as  to  contracts  generally;  effect 
of  express  provisions  to  limit  authority;  as  to 
borrowing  monev;  as  to  drawing  or  paying 
checks;  as  to  making  notes;  as  to  transfer  of 
negotiable  paper;  as  to  employment  of  agents: 
as  to  mortgages;  as  to  trans^rs  of  property; 
as  to  admissions  and  representations;  as  to 
settlement  or  surrender  of  claims;  as  to  litiga- 
tion and  employment  of  attorneys;  powers  of 
vice  president.  366 

CORPSE.    See  also  Burial,  Notes  and 
Briefs;  Damages,  17. 

1.  The  right  to  the  possession  of  a  dead 
body  for  preservation  and  burial  belongs,  in 
the  absence  of  any  testamentary  disposition,  to 
the  surviving  husband  or  wife  or  next  of  kin; 
and  the  right  of  the  surviving  wife,  if  living 
with  her  husband  at  the  time  of  bis  death,  is 
paramount  to  that  of  the  next  of  kin.  Larson 
V.  Chase  (Minn.)  85 

2.  For  the  unlawful  mutilation  of  a  dead 
body  an  action  for  damages  will  lie  in  favor  of 
the  widow  of  the  deceased.  Id. 
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COSTS  AND  FEES. 

1.  The  power  of  the  supreme  court  to  allow 
a  defeated  appellant  costs  out  of  the  fund  in  a 
suit  for  the  construction  of  a  will  which  came 
to  it  from  the  circuit  court  on  exceptions  after 
an  appeal  from  the  prohate  court  is  limited, 
under  Vt.  Rev.  Laws,  g  2280,  to  the  allowance 
of  the  costs  in  that  court  Janes  v.  Knappen 
(Vt.)  298 

2.  Attorneys'  fees  provided  for  in  a  bill  of 
exchange  are  earned  when  an  action  on  the 
bill  is  prosecuted  to  judgment,  and,  if  lawful 
to  be  charged,  may  properly  be  included  there- 
in without  the  necessity  of  a  separate  action. 
Bank  of  Commerce  v.  Fuqua  (Mont.)  688 

8.  A  provision  in  a  bill  or  note  for  the 
payment  of  an  attorneys'  fee  in  case  of  a  suit 
Is  not  invalid  as  bein^  oppressive,  usurious,  or 
opposed  to  public  policy;  nor  does  it  affect  the 
negotiability  of  the  instrument;  but,  being  in 
the  nature  of  costs,  the  stipulation  should  leave 
the  reasonableness  of  the  amount  within  the 
supervision  and  control  of  the  court.  Id, 

4.  An  administrator  should  be  personally 
charged  with  costs  by  the  judgment  against 
him,  where  he  fails  in  an  action  brought  bv 
him  under  a  statute  providing  that "  in  all  civil 
causes  at  law  the  party  prevailing  shall  recover 
costs."    Lynch  Y.  Webster  (R,  I,)  696 
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Costs;  effect  of  stipulation  for  attorneys' 
fees.  588 

Personal  liability  of  executors  aod  adminis- 
trators for.  696 

COUNTIES.    See  also  Statutes,  7. 

1.  Warrants  or  orders  directed  to  the  county 
treasurer,  and  expressed  upon  their  face  to  be 
"chargeable  under  the  head  of  county  expen- 
ditures," or  to  be  payable  "out  of  any  money 
in  the  treasury  appropriated  for  county  pur- 
poses," are  prima  facie  valid  claims  against  the 
county,  when  issued  by  a  clerk  of  the  court 
who  is  ex  officio  auditor  and  whose  official  duty 
it  is  to  audit  all  accounts  against  the  county 
and  keep  on  file  vouchers  therefore,  and  who 
cannot  legally  audit  accounts  until  they  are 
approved  bv  the  county  commissioners.  Ray 
Y,  Wilson  {I^Xk,)  778 

2.  An  order  of  a  board  of  county  commis- 
sioners requirins:  that  county  warrants  previ- 
ously issued  shall  be  presented  for  re-examina- 
tion by  the  board,  and  providing  that  all  such 
scrip  not  presented  by  a  stated  day  shall  be  of 
no  effect,  or  "repudiated,"  is,  though  pub- 
lished according  to  the  terms  of  the  order,  no 
defense  to  the  payment  of  warrants  not  pre 
sented.  Id, 

Notes  and  Briefs. 
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COURTS.    See   also   Mandamus,  6;  Quo 
Warranto.  1. 

1.  The  superior  court  in  Connecticut  has 
power  as  a  court  of  equity  to  supply  trustees, 
when  necessary  to  preserve  a  trust',  but  will 
exercise  the  power  only  when  necessary  to  pre- 
vent the  trust  from  bemgMefeated;  and  it  will 
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first  give  the  probate  court  a  chance  to  make 
such  an  appointment  where  it  has  the  power. 
Dailey  v.  New  Haven  (Conn.)  69 

2.  The  Jurisdiction  conferred  upon  courts 
of  special  sessions  b^  N.  Y.  Laws  1885.  chap. 
183,  ^  14,  as  to  offenses  arising  under  that 
Act,  is  not  exclusive.  Austin  v.  Vro&man  (N. 
Y.)  138 

8.  Mere  failure  to  prove  damages  suffi- 
cient in  amount  to  give  the  court  jurisdiction 
will  not  necessarily  oust  the  jurisdiction,  where, 
as  la^d  in  the  declaration,  they  are  sufficiently 
large.  To  have  that  effect,  plaintiff's  good 
faith  in  laying  his  damages  at  so  laree  an 
amount  must  be  negatived.  Drovon  v.  Iforrest 
(Vt.)  feO 

4.  A  person  learned  in  the  law,  commis- 
sioned by  the  governor  under  8.  C.  Const,  art. 
4,  ^  6,  to  take  the  place  of  an  associate  justice 
of  the  supreme  court  who  is  disqualified  to  sit 
in  a  particular  case,  becomes  pro  hae  tice  the 
associate  justice  of  that  court,  with  full  pow- 
ers as  such  so  far  as  that  case  is  concerned. 
Williams  v.  Benet  (8.  C.)  ts25 

5.  It  is  purely  a  legislative  question,  subject 
to  no  review  by  the  courts,  whether  in  a  given 
case  a  general  or  special  law  should  be  enacted 
under  a  State  Constitution  which  provides  that 
"in  all  other  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  enact- 
ed."   Edmunds  v.  Eerbrandson  (N.  D.)       725 

6.  Courts  cannot  inquire  into  the  motives  of 
legislators.  State,  Terre  Haute,  v.  Kolsem  (Ind.) 

566 

Notes  and  BRiEFa. 

See  also  Officers. 

Courts;  residence  or  citizenship  of  corpora- 
tions for  purpose  of  federal  jurisdiction  in 
State  other  than  that  where  created;  adoption 
or  new  incorporation;  consolidation  with  do- 
mestic corporation;  residence;  an  "inhabitant" 
where;  where  "found"  under  Act  of  1875.  184 

COVENAirr.     See   Contracts,  4;  Eabe- 
liBNTB,  1;  Mandamus,  11. 

CRIMINAL  LAW.    See  also  Trial,  1,  2; 
Witnesses,  1. 

1.  The  privilege  of  a  person  surrendered  in 
interstate  extradition  proceedings,  as  to  trial 
for  a  different  offense,  is  not  waived  by  failure 
to  plead  it  in  abatement  of  the  indictment  for 
SQch  different  crime,  nor  by  entering  a  plea  of 
not  guilty  thereto,  when  before  the  trial  he  as- 
serts his  privilege  and  objects  to  the  trial  on 
that  ground.    Ex  parte  McKnight  (Ohio)    12S 

2.  The  plea  of  former  jeopardy  cannot  pre- 
vail where  a  judgment  of  conviction  is  set  aside 
on  the  application  of  the  convict  because  be 
has  been  denied  a  public  trial.  People  v.  Mur- 
ray (Mich.)  809 

8.  A  sentence  of  not  less  than  two  nor 
more  than  four  years,  in  the  discretion  of  the 
board  of  control  of  prisons,  may  be  good  for 
two  years,  although  void  as  far  as  it  attempts 
to  give  discretion  to  the  board.  People  v.  Cum- 
viings  (Mich.)  285 

4.  A  statute  authorizing  a  parole  or  con- 
ditional release  by  the   board  of   control  of 


Cbimination  of  Self — Damages. 
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prisons,  of  a  prisoner  who  is  sentenced  for  an 
indefinite  term,  whereby  he  remains  in  the 
legal  custody  of  the  board,  although  outside 
the  prison  and  subject  to  be  taken  back  on  or- 
der of  the  board  li  he  violates  the  conditions 
of  his  parole  or  release,  is  in  violation  of  Mich. 
Const,  art.  6,  §  1,  giving  the  judicial  power  to 
the  courts,  or  art.  5.  g  11,  sciving  pardoning 
power  to  the  governor.  Id, 

Notes  and  Briefs. 

Criminal  law;  suspension  of  sentence  for 
good  behavior;  conditional  pardons;  what 
conditions  allowable;  acceptance;  compliance 
with  condition;  construction;  breach  of  con- 
dition; how  forfeiture  enforced;  parole  of 
prisoner.  285 

Exemption  from  self-crimination;  effect  of 
statutes  prohibiting  use  of  testimony  against 
the  witness.  407 

Right  of  defendant  to  public  trial.  809 

CRIMINATION  OF  SELF.    See  CRiii- 
inal  Law,  Notes  and  Briefs. 

CUSTOM. 

The  custom  of  a  class  of  persons  to  ride 
upon  a  pilot  of  an  engine  cannot  prevent 
such  an  act  from  being  regarded  as  negligence. 
Warden  v.  LcmUmUe  di  Jv.  R,  Go.  (Ala,)      652 

DAMAGES. 

1.  A  stipulation  for  the  payment  of  $200 
as  liquidated  damages  on  the  breach  of  any  of 
several  promises  and  agreements  which  are  of 
varying  degrees  of  impoitance,  and  the  dam- 
ages for  the  breach  of  some  of  which  would 
be  easily  ascertainable,  must  be  construed  as 
a  penalty.     Wilhdm  v.  Eaf>e9  (Or.)  297 

2.  Punitive  damages  are  allowable  in  the 
case  of  seduction.    Lawyer  v.  FHtcker{J^.  Y.) 

700 

8.  The  amount  of  recovery  on  failure  of  the 
consideration  for  which  money  is  donated  to  a 
manufacturing  company  in  order  to  secure  the 
removal  of  the  busmess  to  a  certain  place  is 
the  amount  paid,  with  interest.  Ft,  Wayne 
Electric  Light  Go,  v.  Miller  (Ind.)  804 

4.  Damages  for  loss  of  service  because  of 
personal  injuries  include  prospective  damages. 
Bollard  v.  RoberU  (N.  Y.)  288 

5.  The  measure  of  damages  for  injuries 
caused  by  a  kick  is  not  what  defendant  might 
reasonably  be  supposed  to  have  contemplated 
as  likely  to  result,  but  what  actually  did  result. 
Vo9tmrg  v.  Putney  {Yfia,)  226 

6.  A  verdict  for  $10,000  is  not  an  excessive 
amount  to  be  awarded  as  damages  to  a  boy 
who  bv  reason  of  defendant's  negligence  was 
compelled  to  remain  in  bed  for  five  months, 
suffering  much  pain,  and  lost  one  leg  entirely, 
while  the  other  was  much  weakened  and  ren- 
dered less  useful.  Fort  Worth  &  D,  G,  R,  Go. 
V.  Robertson  (Tex.)  781 

7.  Diminished  capacity  to  perform  manual 
labor,  as  distinguished  from  loss  of  earning 
power  by  any  labor,  manual  or  otherwise,  may 
properly  be  considered  by  the  jury  in  deter- 
mining the  damages  to  be  awarded!  for  a  per- 
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sonal  injury  to  a  boy  who  has  adopted  no  par- 
ticular calhng  or  trade  for  his  life  work.    Id, 

8.  A  verdict  for  $25,000  is  excessive  in  an 
action  for  personal  injuries  by  which  a  rail- 
road conductor  thirty  years  old  was  badly 
burned  about  the  face  so  as  to  disfigure  him  for 
life,  and  also  lost  the  use  of  his  left  arm,  be- 
sides receiving  some  injury  to  his  right  hand 
and  both  feet.  Standard  Oil  Go.  v.  Tierney 
(Ky.)  677 

9.  That  a  home  is  less  desirable  and  its 
selling  value  has  been  reduced  are  not  proper 
subjects  of  consideration  in  determining;  the 
damages  to  be  paid  to  its  owner  by  one  locat- 
ing a  manufacturing  establishment  in  its 
vicinity.    RM  y,  damegie  (?^)  329 

10.  Diminution  in  quantity  or  value  of 
crops  as  shown  by  a  comparison  with  years 
when  the  establishment  wfis  not  there,  and  in 
the  value  of  the  farm  by  the  deposit  thereon  of 
foreign  and  sterilizing  substances,  as  shown 
by  chemical  analysis,  is  a  proper  element  of 
damages  to  be  recovered  by  the  owner  of  a 
farm  from  the  proprietor  of  a  manufacturing 
establishment  located  in  the  vicinity,  the  ope- 
ration of  which  causes  such  diminution.       Id. 

11.  No  damages  can  be  recovered  by  the 
owner  of  a  farm  for  injuries  to  crops  growing 
thereon  hj  gases  from  a  manufacturing  estab- 
lishment m  the  vicinity,  during  years  in  which 
the  farm  was  in  the  possession  of  a  tenant  who 
paid  a  full  rent  for  it.  Id. 

12.  Benefits  realized  by  a  person  because  of 
the  establishment  in  his  vicinity  of  a  manufac- 
turing concern  are  to  be  considered  in  deter- 
mining the  damages  which  must  be  paid  him 
for  injuries  done  to  his  property  by  such  con- 
cern. Id, 

18.  Where  a  railroad  company  having  tbe 
power  of  eminent  domain  has  entered  upon 
land  without  the  consent  of  the  landowner  and 
without  complving  with  the  law  regulating  the 
exercise  of  sucn  power,  and  has  constructed  a 
railroad  track  thereon,  the  value  of  the  im- 
provements thus  put  by  the  company  on  the 
land  cannot  be  included  in  estimating  the  dam- 
ages sustained  by  the  landowner,  in  proceed- 
ings subsequently  instituted  under  such  law 
b^  the  company,  or  its  legal  successor  having 
similar  power  to  condemn  the  land  or  an  ease- 
ment therein  to  the  company's  use;  and  this, 
whether  the  company  has  been  ousted  from 
the  former  possession  or  not.  JaeksonviUe,  T, 
A  K,  W,  R,  Go.  V.  Adame  (Fla.)  588 

14.  Damages  may  be  recovered  for  the  en- 
tire injury  to  abutting  property  by  a  railroad 
embankment  in  a  street;  and  the  recovery  is 
not  limited  to  such  damages  as  had  been  sus- 
tained up  to  the  commencement  of  the  action. 
Highland  Ave,  dh  B,  R,  Go.  v.  Matthews  (Ala.) 

462 

15.  The  loss  of  privacy  of  premises  used  as  a 
dwelling,  caused  by  the  construction  in  a  street 
in  frontof  them  of  an  elevated  railroad  and 
station,  whereby  employes  and  passengers 
can  look  into  'the  windows,  is  an  element  of 
damages  so  far  as  it  depreciates  the  rental  value 
of  the  premises.  Moore  v.  New  Fork  Elev,  R,  Go. 
(N.  Y.)  731 

16.  Recovery  may  be  had  for  injury  to  the 
feelings  and  for  mental  suffering  resulting  di- 
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rectly  and  proximately  from  the  unlawful  mu- 
^     tilation  of  tLe  dead  body  of  plaintiff's  hus- 
band, although  no  actual  pecuniary  damage 
is  shown.     Larson  v.  Chase  (Minn.)  §5 

17.  Damages  for  mental  distress  are  re- 
<X)verable  for  negligent  delay  in  the  transporta- 
tion of  the  corpse  of  plaintiff's  husband.  Hale 
V.  Banner  (Tex.)  886 

Notes  akd  Briefs. 

Damages;  when  liquidated.  298 

To  easements  of  abutting  owners  by  railroad 
in  street.  345 

Consequential  to  easements  of  abutting  own- 
ers. 881 

Excessive  verdicts  in  suits  for  damages  for 
personal  injuries.  677 

For  loss  of  privacy.  731 

BANGEROnS  AGENCIES.  See  Negli- 
OBNCE.  Notes  and  Briefs. 

DEAD  BODIES.    See  Corpse. 
DEAL.    See  also  License. 


Notes  and  Briefs. 
Dealing;  what  constitutes. 
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DEATH.  See  also  Contracts,  4;  Execu- 
tors AND  Administrators,  2. 

Notes  and  Briefs. 

See  also  Contracts. 

Death;  effect  of,  to  relieve  from  contract. 

217 

DEFENSE.  See  Action  or  Suit,  1 ;  Banks, 
4;  Champerty,  2. 

DEFINITIONS.  See  Business;  Carrying 
ON  Business;  Deal,  Notes  and  Briefs; 
Insurance,  1;  Manufactures;  Rela- 
tives, Notes  and  Briefs. 

DEPOSIT.    See  Banks.  1. 

DEPUTY.    See  Acknowledgment,  7. 

DESCRIPTION.  See  Irrigation  Dis- 
tricts, 2. 

DISCOVERT  AND  INSPECTION. 

A  physical  examination  before  trial,  of 
a  party  to  a  civil  action,  cannot  be  compelled 
by  a  court  in  the  absence  of  a  statutory  enact- 
ment. AfcQuigan  v.  Delattare,  L.  d  W.  R. 
Co.  (N.  Y.)  466 

DISEASE. 

Disease;  protection  against,  see  Appropria- 
tions, Notes  and  Briefs. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

The  state's  attorney  for  a  county  in  Con- 
necticut has  the  right  to  bring  suits  to  enforce 
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public  charitable  trusts.    DaUey  v.  New  Eawn 
(Conn.)  60 

DIVORCE.  See  Husrand  and  Wife,  5- 
7,  Notes  AND  Briefs. 

DOCKS.    See  also  Harbors. 

Notes  and  Briefs. 

Dock  lines;  establishment  of;  effect  of  estab- 
lishing line.  498 

DOGS.    See  Carriers,  6. 

DRUMMERS.  See  Peddlers,  Notes 
AND  Briefs. 

EARNINGS. 

Notes  and  Briefs. 

Earnings;  future;  mortgage  or  assignment 
of.  126 

EASEMENTS. 

1.  A  covenant  restricting  erections  on  a 
strip  of  beach  retained  by  the  grantor,  but  over- 
looked hj  the  land  conveyed,  which  was  ob- 
viously mtended  to  preserve  an  unobstructed 
view  of  the  sea,  creates  a  negative  easement 
appurtenant.     Gadtoalader  v.  Bailey  (R  I.)  900 

2.  A  negative  easement  appurtenant — such 
as  a  restriction  on  building  to  obstruct  a  view 
of  the  sea  from  certain  premises— cannot  be  re- 
served on  conveyance  of  such  premises,  but  is 
extinguished  if  severed  therefrom  by  an  at- 
tempted reservation.  Id. 

8.  A  right  of  way  in  gross  is  a  mere  per- 
sonal priv^ege,  and  dies  with  the  grantee,  al- 
though the  instrument  creating  it  conveys  it  to 
the  grantee  and  his  heirs  and  assigns  forever. 
Fisher  v.  Fair  (S.  C.)  833 

4.  Where  a  right  of  way  through  a  private 
alley  laid  out  entirel}'  on  the  grantor's  land 
is  granted  to  the  owner  of  property  adja- 
cent thereto  which  fronts  on  a  public  street, 
and  to  his  heirs  and  assigns  forever,  it 
does  not  become  appuitenant  to  such  prop- 
erty, but  is  a  right  of  way  in  gross.  Id, 

Notes  and  Briefs. 

See  also  Eminent  Domain. 

Easement;  effect  of  attempt  to  sever  appur- 
tenant easement  from  the  premises  for  the  ben- 
efit of  which  it  exists.  300 

In  gross;  right  to  assign  or  to  transmit;  rule 
where  the  grantee  acquires  a  profit  in  the 
grantor's  land;  the  Massachusetts  rule.        383 

ELECTION.  See  Voters  and  Elections; 
Wills,  Notes  and  Briefs. 

ELECTRICITY.    See  Taxes,  1. 

ELECTRIC  LIGHTS.  See  Municipal 
Corporations,  7,  8;  Taxes,  Notes  and 
Briefs. 

EMINENT  DOMAIN.  See  also  Appeal 
AND  Error,  22,  23. 

1.  The  power  of  eminent  domain  cannot 
be  given  to  a  corporation  formed  for  the  pur- 
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pose  of  establishing  a  rural  cemetery  and  pro- 
▼idiD^  for  its  care  and  maintenaDce,  where  the 
land  18  to  be  under  its  absolute  control,  and 
it  may  sell  lots,  at  whatever  price  may  be 
agreed  on,  to  private  individuals  for  burial 
purposes,  or  for  any  other  purposes,  if  in  its 
Judgment  the  land  is  not  needed  for  burial 
purposes.  Portage  Twp.  Bd.  of  Health  v. 
Van  Boesen  (Mich.)  114 

2.  A  judgment  in  ejectment  against  a  body 
having  the  power  of  eminent  domain  is  not  a 
bar  to  the  exercise  by  such  body  of^such 
power  as  to  the  land  recovered  in  the  action 
of  ejectment.  JackwnviUe,  T,  dt  K,  W,  B,  Co, 
V.  Adams  (Fla.)  633 

3.  Where  a  body  possessing  the  power  of 
eminent  domain  has  entered  upon  land  with- 
out leave  of  the  owner  and  without  complying 
with  the  law  regulating  the  exercise  of  such 
power,  it  may  condemn  the  property  entered 
upon,  and  thereby  secure  the  right  to  the  legal 
possession  and  enjoyment  thereof;  and  this, 
whether  it  has  or  has  not  been  ousted  from  its 
former  or  illegal  possession.  Id. 

4.  A  statute  authorizing  lands  to  be  flowed 
by  raising  a  pond  for  the  culture  of  useful 
fishes  is  not  unconstitutional  on  the  ground 
that  the  land  is  taken  for  mere  private  use, 
although  the  object  of  the  owner  of  the  pond 
is  merely  to  secure  his  own  pleasure  and  profit. 
Turner  v.  Nye  (Mass.)  487 

5.  An  award  of  commissioners  in  condemna- 
tion proceedings  may  be  based  on  their  own 
view  of  the  property,  as  weD  as  on  testimony. 
Be  Thompson  (JN.  Y.)  52 

6.  An  action  at  law  will  lie  to  recover 
damages  for  obstructing  ingress  and  egress  to 
and  from  abutting  property  by  a  railroad  em- 
bankment in  a  street.  Highland  Ave,  d  B,  B. 
Co,  V.  Matthews  (Ala.)  462 

7.  Erecting  an  embankment  about  14  feet 
hifdk,  for  a  railroad  in  a  street,  thereby  cutting 
off  access. therefrom  to  abutting  premises  and 
damaging  the  light  and  air  incident  thereto, 
although  done  under  legislative  and  municipal 
authority  and  after  the  municipal  corporation 
had  discontinued  that  part  of  the  street,  but 
without  making  the  necessary  compensation  to 
the  abutting  owners,  renders  the  railroad  com- 
psLny  liable  for  the  resulting  damages  to  such 
owners.  Egererv.  New  York  V.  J  B,  B,  B. 
Co.  (N.  Y.)  881 

8.  A  change  of  grade  by  erecting  a  via- 
duct the  surface  of  which  becomes  the  surface 
of  the  street,  by  which  erection  the  light  and 
air  for  abutting  property  are  abridged  and  ac- 
cess therefrom  to  the  street  totally  cut  off,  is 
not  a  * 'taking"  of  private  property,  within  the 
meaning  of  a  constitutional  provision  as  to 
compensation,  where  the  viaduct  is  made  by 
municipal  authority  in  the  exercise  of  its  power 
to  change  the  grade,  though  under  an  agree- 
ment by  which  railroad  companies  whose 
tracks  are  to  be  thus  abridged  are  to  contribute 
towards  the  expense.  Selden  v.  Jacksonville 
(Fla.)  870 

9.  Interference  with  easements  of  light 
and  air  by  an  elevated  railroad  in  a  street  gives 
an  owner  of  abutting  property  no  right  to 
damages,  if  the  building  of  the  road  has  ac- 
tually caused  an  increase  in  the  value  of  such 
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property,  even  if  it  has  benefited  other  abut- 
ting owners  still  more.  Somers  v.  Metropolitan 
Elev.  B.  Go,  (N.  Y.)  844 

10.  No  one  but  the  owners  can  raise  an  ob- 
jection that  their  private  property  is  taken  by 
the  8tate  without  fair  compensation.  Water- 
loo Woolen  Mfg.  Co,  v.  Shanahan  (N.  Y.)    481 

11.  Abutting  owners,  although  not  owning 
the  fee  in  a  street,  are  entitled  to  compensation 
when  it  is  practically  and  substantially  closed 
against  them  for  ordinary  street  purposes,  un- 
der authority  of  the  municipality  which  owns 
the  fee,  by  a  railroad  embankment  therein 
several  feet  high,  with  perpendicular  stone 
walls,  leaving  a  space  only  8  or  9  feet  wide  for 
a  carriage-way.  Beining  v.  New  York  L.  d 
W,  B.  a>.  (N.  Y.)  .    183 

Notes  and  Briefb. 

Eminent  domain;  injury  to  abutters'  ease- 
ments of  light,  air,  and  access  by  vacating 
street,  chan^ng  grade,  etc.;  vacation  ot 
street;  chan^ng  grade;  rule  in  Ohio  and  Ken- 
tucky; ^ding  to  cross  bridges  or  railroads; 
obstructing  or  destroying  street.  870 

Injury  to  abutter's  easement  by  railroad  in 
street;  easements  regarded  as  property;  when 
easements  attach;  easement  of  access;  what  is 
a  taking;  when  the  taking  is  incomplete;  the 
Minnesota  rule;  the  Mississippi  rule;  easements 
of  light  and  air;  damages.  881 

Right  of  abutting  ownei  to^damages  for  rail- 
road in  street.  462 

For  what  purposes  the  flowage  of  lands  may 
be  authorized  by  statute.  487 

EVIDENCE. 

I.  Judicial  Notice. 

II.   PRESUlCFTlOliB  AND  fiUBDEN  OF  PROOP. 

III.  Opinions. 

IV.  Documentary;    Parol    to    Explain 

WRITINGfl. 

V.  Privileged  Communications. 
VI.  Relevancy  AND  Materiality;  Weight. 
Notes  and  Briefs. 

See  also  Bills  and  Notes;  Discovery  and 
Inspection. 

I.  Judicial  Notice. 

1.  The  court  will  take  judicial  notice  that 
the  World's  Fair  Columbian  Exposition,  re- 
ferred to  in  Cal.  Stat.  1891,  p.  24,  is  to  be  held 
under  and  by  virtue  of  the  Act  of  Congress  of 
April  25, 1890.    Daggett  v.  Golgan  (Cal.)     474 

2.  A  court  may  take  judicial  notice  of  the 
custom  in  cities  to  construct  vaults  under  side- 
walks in  front  of  business  blocks.  Babbage  v. 
Powers  (N.  Y.)  898 

8.  Judicial  notice  will  be  taken  of  elec- 
tricity and  its  properties  and  the  fact  that  it  is 
not  a  commodity  which  can  be  bought  in  the 
market  and  transported  from  place  to  place,  as 
well  as  of  the  fact  that  an  incandescent  elec- 
tric light  is  safer  to  property  and  more  con- 
ducive to  health  than  the  ordinary  light. 
CravtfardsviUe  v.  Braden  (Ind.)  268 
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EviDBi^caB,  li.— IV. 


II.   PBEBtrMPTIONS  AND  BUBDBN  OF  PROOF. 

4.  The  statutes  of  another  State  of  the  Union 
must  be  proved  by  being  introduced  as  evi- 
dence. Courts  of  a  State  do  not  take  judicial 
notice  of  them.    Summer  v.  Mitchell  (Fla.)  815 

5.  Every  one  riding  in  a  railroad  car  is  pre- 
sumed prima  facie  to  be  there  lawfully  as  a 
passenger  having  paid,  or  beinp;  liable,  when 
called  on,  to  pay  his  fare.  Gilltngham  v.  Ohio 
River  R,  Co.  (W.  Va.)  798 

6.  All  the  presumptions  necessair  to  make 
a  marriage  valid  attach  on  proof  of  a  formal 
ceremony  of  marriage  by  a  person  assuming 
to  act  as  a  minister  of  the  gospel,  followed  by 
cohabitation  under  the  bdief  of  the  parties 
that  tbey  were  lawfully  married;  and  the  bur- 
den is  on  those  who  attack  the  validity  of  the 
marriage  to  show  its  invalidity  by  clear,  dis- 
tinct, positive,  and  satisfactory  proof.  Meg- 
ginson  v.  Meggin^on  (Or.)  540 

7.  One  who  sells  and  delivers  a  paper  con- 
tainiDg  a  libel  is  presumed  to  know  that  it 
contains  the  libel,  in  the  absence  of  proof  to  the 
contrary.     Street  v.  Johnson  (Wis.)  208 

8.  A  shipper  is  presumed  to  know  and  as 
sent  to  the  terms  of  an  express  company's  re- 
ceipt which  is  given  him  for  goods,— especially 
where  those  terms  are  made  prominent  and 
noticeable,  and  a  book  of  such  blank  receipts 
is  in  his  own  possession.  Ballou  v.  Earle  (R. 
I.)  433 

9.  No  presumption  can  be  indulged  against 
a  party  for  failure  to  produce  book  or  papers, 
where  secondary  evidence  fully  establishes 
their  contents  so  far  as  they  are  material. 
Cartier  v.  7'roy  Lumber  Co.  (111.)  470 

10.  A  heavily  incumbered  condition  of  real 
estate  will  be  presumed  to  continue  unless 
something  to  the  contrary  appears,  so  that  its 
existence  at  a  certain  date  is  sufficiently  averred 
by  an  a11ee:ation  of  its  existence  two  or  three 
weeks  earlier.     Childs  v.  Merrill  (Vt)         264 

11.  The  burden  of  proof  of  negligence  of  a 
bailee  in  whose  factory  milk  and  its  products 
are  destroyed  by  fire  is  on  the  partv  alleging 
it.     Stewart  v.  Stom  (N.  Y.)  '  215 

12.  Negligence  is  not  presumed  in  case  of 
loss  of  property  in  the  hands  of  a  carrier  by  a 
flood  which  is  so  unprecedented  as  to  be  prop- 
erly considered  an  act  of  God  or  inevitable  acci- 
dent.    Longv,  Pennsylvania  R.  Co.  iYvi,)     741 

18.  The  absence  of  a  seal,  or  of  anything 
representing  it,  from  the  record  or  from  a 
transcript  thereof,  is  not  sufficient  to  overcome 
the  presumption  created  by  language  in  an 
acknowledgment  indicating  that  the  officer's 
official  seal  was  affixed  to  the  original.  Sum- 
mer V.  Mitchell  (Fla.)  815 

14.  Where  an  instrument  has  been  acknow- 
ledged in  another  State  before  a  deputy  clerk 
of  a  court  signing  himself  as  such  and  affixing 
the  seal  of  office,  it  will  be  presumed,  in  sup- 
port of  the  certificate,  that  the  clerk  had 
authority  to  appoint  a  deputy.  Id, 

15.  W^here  the  same  name  appears  as  a  wit- 
ness to  the  execution  of  a  de^,  and  to  the 
certificate  of  acknowledgment  as  the  officer 
taking  it,  it  may  be  presumed,  in  support  of 
the  certificate,  tnat  these  names  represent  the 
same  person.  Id. 
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III.  Opinions. 

16.  Questions  as  to  the  adaptability  of  a 
farm  for  producing  fruit  are  not  admiasible 
upon  an  inquiry  as  to  what  damages  the  pro- 
prietor of  a  manufacturing  establishment  which 
has  been  located  in  the  vicinity  must  pay  the 
owner  of  the  farm  because  of  injuries  done  it  by 
the  manufactory,  where  the  farm  has  not  been 
put  to  such  use.    Robb  v.  Carnegie  (Pa.)      329 

17.  Opinions  as  to  the  diminution  in  value 
of  property  by  reason  of  the  location  in  its 
vicii^ty  of  a  manufacturing  establishment,  and 
a  comparison  by  witnesses  of  the  value  before 
and  after  such  location,  are  not  admissible  on 
the  question  of  the  amount  of  damaee  which 
must  be  paid  the  owner  because  of  injuries 
done  by  the  establishment.  Id, 

18.  An  opinion  of  a  witness  as  to  what  the 
rental  value  of  property  would  have  been 
several  years  after  a  railroad  was  built  in  front 
of  it,  if  the  road  had  not  been  built,  is  not 
competent  evidence.  Kernochan  v.  Neus  York 
Elef>,  R.  Co,  (N.  Y.)  6:S 

19.  An  opinion  as  to  the  exciting  cause  of 
inflammation  in  a  leg,  given  on  a  hypothetical 
question  based  only  on  testimony  as  to  a  kick, 
while  there  was  also  evidence  as  to  a  different 
cause,  is  error.     Votbvrg  v.  Putney  (Wis.)  226 

20.  The  opinion  of  a  witness  that  it  is  not 
more  dangerous  to  ride  on  the  front  of  an  en- 
gine than  on  the  top  of  the  cars  is  not  admis- 
sible.    Warden  v.  LouisDilie 4b  N.  R,  Co,  (Ala.) 

552 

IV.  Doguhektary;  Parol  to   Explaik 

Writings. 

21.  A  note  signed  by  mark,  the  execution  of 
which  is  deni^,  is   sufficiently  proved  for 
admission  in  evidence  by  proof  of  the  hand 
writing  of   a  deceased   subscribing  witness. 
Sanborn  v.  Cole  (Vt.)  208 

22.  A  decree  of  divorce  obtained  in  another 
State  is  not  admissible  against  a  party  as  to 
whom  it  is  void  for  lack  of  jurisdiction.  WU- 
liama  v.  Williams  (N.  Y.)  220 

23.  A  protest  si^ed  and  sworn  to  the  day 
a  cargo  of  ice  arrives  is  not  admissible  to  dis- 
prove acceptance  of  the  ice,  where  it  is  not 
claimed  that  the  purchaser's  obiection  to  the 
ice  was  an  afterthought.  Murehie  v.  Cornell 
(Mass.)  492 

24.  Recitals  in  proceedings  of  the  board  of 
supervisors  are  not  competent  evidence  that  a 
petition  for  the  establishment  of  an  irrigation 
district  was  presented  to  the  board,  where  the 
question  arises  in  a  direct  proceeding  to  estab- 
lish the  validity  of  the  organization  of  such 
district.    Re  Madera  Irrig.  DiH.  Bonds  (Cal.) 

755 

25.  On  a  motion  to  remand  a  case  sought  to 
be  brought  to  a  federal  court  from  a  state  court 
by  removal,  when  it  is  alleged  that  the  record  of 
the  state  court  misstates  the  facts  because  of 
an  error  on  the  part  of  a  ministerial  officer 
of  the  state  court  in  making  up  the  record, 
parol  testimony  is  competent  to  show  the  fact, 
though  the  same  may  contradict  the  record  as 
made  up  by  the  clerk.  Stephens  v.  St.  Louis 
db  S,  F.  R.  Co.  (C.  C.  W.  D.  Ark.)  184 


Evidence,  V.— Extradition. 


893 


V.  Privileged  Communications. 

26.  Statementfl  to  an  attoniey,  which  are 
made  to  be  communicated  to  others,  cannot  be 
<»xcluded  from  evidence  on  the  ground  that 
they  are  privileged.    Fergtuon  v.  AfcBean  (Cal. ) 

65 

yi.  Relevancy  and  Materiality;  Weight. 

27.  Evidence  that  the  plaintiff,  claiming  to 
be  a  bona  flde  purchaser  of  the  note  sued  on, 
which  was  given  in  a  fraudulent  transaction 
for  huUess  oats,  knew  previously  of  the  deal- 
ing in  such  oats  in  the  neighborhood,  and  that 
people  were  liable  to  be  swindled  therein  as 
he  alleged  his  son  to  have  been,— is  admissible 
on  the  question  of  good  faith.  Qrifflth  v. 
tihipley  (Md.)  405 

28.  On  a  trial  for  murder  in  a  quarrel  about 
a  woman,  who  was  in  company  with  the  pris- 
oner and  deceased  at  or  immeaiatel^  previous 
to  the  killing,  evidence  that  the  prisoner,  an 
hour  previous  to  the  homicide,  had  put  a 
pistol  to  the  woman's  head,  is  admissible  on 
the  question  of  motive  where  the  theory  of  the 
Commonwealth  is  that  the  motive  was  jeal- 
ousy.    C<ym.  V.  McManus  (Pa.)  89 

29.  Evidence  that  plaintiff  has  a  wife  and 
child  is  not  admissible  in  an  action  for  personal 
injuries.   Standard  Oil  Co,  v.  TUrueyiKy.)  677 

30.  On  the  question  of  what  damages  the 
owner  of  a  coke  oven  must  pay  adjoining 
landowners  for  injuries  done  their  properly  by 
the  operation  of  the  oven,  evidence  as  to  where 
the  material  from  which  the  coke  was  made 
came  from,  what  was  paid  for  it,  and  what 
wages  the  miners  received,  is  immaterial. 
RM  V.  Carnegie  (Pa.)  829 

31.  Evidence  of  the  amount  paid  by  a  city 
for  other  similar  property  is  not  admissible  in 
condemnation  proceedings,  on  the  question  of 
the  value  of  the  property.  Re  Thompson  (N. 
Y.)  52 

82.  Evidence  that  wooden  baiTels  are  safe 
for  shipping  naphtha,  and  that  it  is  ordinarily 
so  shipped,  is  admissible  in  an  action  for  neg- 
ligence in  thus  shipping  it.  Standard  Oil  Co. 
V.  Tierney  (Mo.)  '  677 

38.  A  subsequent  change  in  the  manner  of 
branding  naphtha  cannot  be  proved  in  an  ac- 
tion for  negligence  in  shipping  it  improperly 
branded.  ^(^' 

84.  Testimony  that  a  wife  did  all  her  hus- 
band's business  is  admissible  on  the  question 
of  her  agency  in  a  particular  transaction  with- 
in that  time.    Sanborn  v.  Cole  (Vt.)  208 

85.  Evidence  of  the  acts  of  other  passengers 
and  of  the  outcries  made  by  them  and  by  by- 
standers at  the  time  when  a  passenger  jumped 
from  a  street  car  and  was  injured  is  admissible 
in  an  action  for  the  damages  thereby  sustained, 
as  descriptive  of  the  occurrence  and  as  part  of 
the  res  gestce,  and  also  to  show  reasonable  ap- 
prehension of  danger.  Kleiber  v.  PeopUfs  R, 
Co.  (Mo.)  618 

36.  A  fatal  variance  is  not  necessarily  creat- 
ed where  the  complaint  alleges  that,  in  consid- 
eration that  plaintiff  "would  purchase"  de- 
fendant's business,  the  latter  "then  and  there 
promised"  that  he  would  not  thereafter  carry 
on  the  same  business,  and  the  writing  intro- 
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duced  to  prove  the  allegation  states  that  de- 
fendant agreed  in  consideration  of  plaintiff's 
*  *  having  bought  the  business. "  Drown  v.  For- 
rest (Vt.)  80 

Noteb  asd  Bkiefb. 

Evidence;  presumptions  flowing  from  mar- 
riage ceremony;  general  rules;  burden  of 
proof;  presumption  of  license,  etc. ;  presump- 
tion as  to  authority  of  celebrant;  presumption 
as  to  death  of  former  partner;  presumption  of 
divorce ;  proof  of  former  marriage  to  overthrow 
second  one.  540 

Presumption  from  failure  to  produce.      470 
Parol;  to  bind  person  not  named  therein  by 
written  instrument.  66 

Power  to  compel  plaintiff  to  submit  to  a  phys- 
ical examination  in  suits  for  annullment  of 
marriage;  in  civil  suits  generally;  as  to  exam- 
ination before  trial;  at  the  trial;  application  of 
the  rules;  manner  of  enforcing  the  power  and 
effect  of  disobedience.  466 

Opinion  of  witness  as  to  value  of  property. 

6'!'3 

Of  price  paid  for  neighboring  property  to 
show  value,  53 

EXAMINATION. 

Physical,  see  Evidence,  Notes  and  Briefs. 

EXECUTORS  AND    ADMINISTRA- 
TORS.   iSee  also  Costs  and  Fees,  4. 

1.  An  executrix  becomes  personally  liable 
to  pay  a  legacv  on  an  impliea  promise,  where 
she  accepts  a  devise  made  subject  thereto,  sells 
the  property,  and  converts  the  proceeds,  al- 
though she  is  expressly  exempted  by  the  will 
from  giving  bond.    Evans  v.  Foster  (Wis. )  117 

2.  The  power  of  an  executor  or  adminis- 
trator to  compromise  disputed  claims  applies 
to  a  purely  statutory  cause  of  action  for  caus- 

I  ing  the  death  of  the  intestate,  to  be  brought 
for  the  use  of  his  widow  and  next  of  kin. 
Parker  v.  Providence  &  8.  Steamship  Co.  (R. 
I.)  414 

Notes  and  Briefs. 

Executor  and  administrator;  compromise  or 
release  by,  of  claims  due  the  estate;  effect  of 
statute  provisions;  binding  effect  of  relea^  or 
compromise;  effect  of  fraud  or  collusion;  lia- 
bility of  representative  to  estate;  illustrations 
of  the  rule;  controversies  relating  to  real  es- 
tate; suits  for  damages  for  causing  death.    414 

Liability  of,  for  loss  of  funds  by  bank  fail- 
ure. 103 

EXTRADITION.      See    also    Criminal 
Law,  1. 

A  person  surrendered  to  the  authorities 
of  one  Stale  by  another  State  or  Territory,  on 
extradition  proceedings,  cannot,  while  held  in 
custody  thereunder,  be  lawfully  tried  for  a 
different  crime  than  the  one  upon  which  his 
extradition  was  obtained,  unless  he  voluntarily 
waives  his  privilege.  Ex  parte  McKnight 
(Ohio)  128 

Notes  and  Briefs. 

I     Extradition;  from  sister  State;  right  to  try 
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prisoner  for  other  crime  than  that  for  which 
he  was  surreDdered.  128 

FALSE    IMPRISONMENT.    See  Car 

RiERS,  4:   Master   and    Servant,    5, 
Notes  and  Briefs. 

FIRE. 

Fire,  protection  against,  see  Appropria- 
tions, Notes  and  Briefs. 

FISHERIES.  See  also  Eminent  Domain,  4. 

1.  The  unorganized  public  cannot  acquire 
the  right  of  fishing  in  a  pond,  either  by  ^rant 
or  by  prescription,  even  if  each  individual 
member  of  such  public  acquires  the  right. 
Turner  v.  Hebron  (Conn.)  386 

2.  The  right  to  take  fish  in  any  water 
which  is  not  navigable,  although  it  belongs 
prima  facie  to  the  owner  of  the  soil,  belongs 
with  the  ownership  of  the  water,  if  that  is  sep- 
arated from  the  ownership  of  the  soil.  Id. 

8.  The  exclusive  right  to  fish  in  a  pond 
may  be  gained  by  one  who  excludes  all  others 
from  fishing  therein  without  his  permission 
during  the  whole  period  of  the  Statute  of  Lim- 
itations, although  from  time  immemorial  all 
members  of  the  unorganized  public  had  fished 
therein  as  a  matter  of  right,  and  a  part  of  the 
soil  under  the  pond  belongs  to  a  town,  and  the 
title  to  another  part  has  been  lost  or  aban- 
doned. Id, 

Notes  and  Briefs. 

Fisheries;  prescriptive  rights  of;  in  public 
navigable  waters;  in  private  waters.  886 

FIXTURES. 

Notes  and  Briefs. 

Fixtures;  as  between  landlord  and  tenant; 
trade  fixtures.  488 

FLOWAGE.  See  Eminent  Domain,  Notes 
and  Briefs. 

FORCIBLE  ENTRY  AND  DETAIN- 
ER. 

The  breakinff  ooen  of  the  door  of  a  black- 
smith shop  ana  taking  possession  by  five  per- 
sons, after  being  forbidden  by  the  lessee,  whose 
original  lease  from  one  of  them  had  expired 
and  who  claims  possession  under  a  new  lease 
from  a  cotenant  of  the  former  lessor,  is  a  for- 
cible entry,  althoufirh  he  was  a  hundred  yards 
distant,     ^tate  v.  t)a'vi%  (N.  C.)  206 


Notes  and  Briefs. 
Forcible  entry;  what  is. 
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FOREIGN  LANOUAOE.    See  Publica- 
tion, Notes  and  Briefs. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES. 

1.  False  representations  as  to  the  specific  ar- 
ticles of  property  which  he  possesses,  know- 
ingly made  by  one  for  the  purpose  of.  and 
which  result  in,  inducing  another  to  indorse  for 
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him,  are  actionable  if  they  cause  damage  to  the 
latter.     CJiUdsy.  MerriU{Yt.)  264 

2.  That  one  is  compelled  to  pay  a  note  which 
he  was  induced  to  indorse  for  another  through 
fraudulent  misrepresentations  of  the  latter  as 
to  his  propertv  imports  some  damage  within 
the  rule  that  damage  must  exist  to  sustain  an 
action  for  fraud.  Id. 

8.  Retention  of  some  security  which  he  has 
received  frond  defendant  by  one  who  was  to  his 
damage  fraudulently  induced  to  indorse  notes 
for  the  latter  will  not  preclude  the  maintenance 
of  an  action  for  the  fraud.  Id, 

Notes  and  Briefs. 

Fraud;  In  obtaining  credit;  representations 
to  commercial  agencies;  intent;  concealment 
of  insolvency.  264 

FRIGHT. 

Mere  fright  unaccompanied  with  bodily  in> 
jury  cannot  constitute  a  cause  of  action. 
Ewing  v.  PiMmrgK  C.  C.  cfe  St,  L.  R.  O?. 
(Pa.)  «      666 

Notes  and  Briefs. 

Fright;  as  a  basis  for  a  cause  of  action.  666 

GARNISHMENT. 

1.  After  the  election  of  an  insurer  to  rebuild, 
under  a  policy  giving  it  an  option  so  to  do,  and 
the  letting  of  a  contract  for  the  work,  although 
the  premises  were  already  advertised  for  sale 
under  a  mortgage,  the  insurer  is  not  liable  u> 
garnishment  for^the  amount  of  the  insurance 
by  creditors  of  the  insured.  Stone  v.  Mutual 
F.  Ins,  Co,  (Md.)  684 

2.  The  situs  of  an  indebtedness  on  a  judg- 
ment in  favor  of  a  resident  against  a  foreign 
insurance  company,  for  the  purpose  of  gar- 
nish mem  on  a  claim  against  the  judgment 
creditor,  is  at  the  place  of  his  residence,  and 
the  judgment  cannot  be  reached  by  service  on 
an  agent  of  the  company  in  another  State. 
Renter  v.  Hurlbut  (Wis.)  562 

Notes  and  Briefs. 

Garnishment;  situs  of  property  for  purpose 
of.  562 

GAS  COMPANIES. 

Notes  and  Briefs. 

Gas  companies:  right  to  stop  supply  of  gas 
for  default  in  payment.  ^        66& 

GERMAN  LANGUAGE.    See  Pubuca- 

TfON. 

GOODWILL.    See  Parti^rship,  1. 

GOVERNOR.  See  Lboislaturb,  Notes 
AND  Briefs;  Officers,  6;  Quo  War- 
ranto, 1. 


GUNS.    See     Negligence,    Notes 
Briefs. 


AND 


HABEAS  CORPUS. 

The  writ  of  habeas  corpus  Is  the  appro- 
priate remedy  to  obtain  discharge  from  impris> 


HABBORa— HUSBASD  AND  WlFB. 
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ODment  under  an  order  or  process  of  a  court 
without  jurisdiction.  Ex  parte  McKnight 
(Ohio)  128 

HARBORS.    See  also  Dockb,  Notes  Ain> 
Bribfs. 

1.  A  dock  line  on  a  river  front,  fixed  with- 
out notice  to  riparian  owners,  is  not  binding 
on  them  where  they  own  to  the  centre  of  the 
river,  subject  only  to  the  public  right  of  navi- 
gation.    Grand  liapid9  v.  Powers  (Mich.)    498 

2.  The  Legislature  has  no  power  to  extend 
dock  lines  upon  the  natural  shore  or  bank  of 
a  river,  or  to  authorize  a  municipality  to  forbid 
owners  from  building  on  such  shore  or  bank. 

Id. 

8.  Where  a  river  is  not  navigable  for  any 
purpose,  and  riparian  proprietors  own  the  soil 
to  the  centre,  the  Legislature  has  no  authority 
to  fix  an  arbitrary  line  beyond  which  their 
structures  encroach.  Id. 


•  .  See   also   Eminent    Do- 


main, 8. 

1.  An  abutting  'owner  cannot  be  deprived 
of  the  street  affording  him  access  to  his  prem- 
ises, unle&s  there  is  left  for  his  use  and  enjoy- 
ment other  suitable  means  of  access,  or  just 
compensation  is  paid  him  for  the  deprivation 
of  the  same.  Egerer  v.  New  York  C.  d  H.  R. 
R,  Go.  (N.  Y.)  881 

2.  Special  injury  giving  a  right  of  private 
action  is  caused  to  the  proprietor  of  a  retail 
store  by  an  habitual  obstruction  of  the  neigh- 
boring sidewalk,  whereby  travel  is  divertea  to 
the  other  side  of  the  street.  Flynn  v.  Taylor 
(N.  Y.)  556 

3.  It  is  an  unreasonable  use  or  occupation 
of  a  sidewalk  where  thousands  of  pedestrians 
pass  daily,  to  have  trucks  standing  across  it 
for  several  hours  each  day,  to  be  loaded  or  un- 
loaded at  a  manufacturing  establishment.    Id, 

4.  A  railroad  embankment  in  a  street 
which  appropriates  that  part  of  it  to  the  prac- 
tically exclusive  use  of  a  railroad  is  not  a  mere 
change  of  grade  which  can  be  made  without 
compensation  to  an  abutting  owner, — at  least 
where  the  grant  of  authonty  to  occupy  the 
street  did  not  purport  to  be  an  exercise  of  that 
power.  Beintng  v.  New  York,  L.  d  W.  R.  Co. 
(N.  Y.)  188 

5.  The  fact  that  a  defective  covering  over  a 
coal  hole  in  a  sidewalk  was  put  over  it  by  an 
independent  contractor  or  his  servants  will 
not  relieve  the  owner  of  premises  from  liabil- 
ity to  a  person  who,  without  his  fault,  falls 
into  it  and  is  injured.  Haifwer  v.  Wialen 
(Ohio)  828 

6.  Letting  the  work  of  buildinj^  area  walls 
and  constructing  coal  vaults  to  an  independent 
contractor  will  not  relieve  the  owner  of  a  city 
lot  from  his  duty  to  see  that  an  excavation  in 
the  sidewalk,  which  he  has  made  for  such 
vault,  is  guarded  with  ordinary  care.  Id. 

7.  For  the  breaking  of  a  flagstone  in  the 
sidewalk  over  a  vault  in  front  of  a  business 
block,  the  owner  of  the  premises  is  not  liable 
in  the  absence  of  negligence,  if  the  vault  was 
made  with  consent  of  the  authorities.  Bahbage 
V.  Powers  (N.  Y.)  898 
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8.  Consent  to  the  construction  of  a  vault 
under  a  sidewalk  in  front  of  a  business  block 
must  be  conclusively  inferred  from  the  acqui- 
escence, with  actual  knowledge  thereof,  of 
those  having  charge  of  the  street  for  the  pub- 
lic, for  so  long  a  period  as  nine  years.  Id. 

Notes  and  Bbibfb. 

See  also  Eminent  Domain. 

Highways;  damages  by  change  of  grade. 

184 

Excavations  under;  right  to  make;  duties  of 
one  maintaining.  89& 

Obstruction  of  street  or  sidewalk  for  busi- 
ness or  building  purposes;  use  for  loading  and 
unloading  goods,  etc. ;  for  hack  stand  or  stor- 
ing wagons;  for  fair  or  market  purposes;  righta 
of  railroad  companies;  convenient  uses  gener- 
ally; private  ways;  burden  of  proof;  question 
of  fact  or  law;  obstruction  of  sidewalks;  plac- 
ing building  materials  in  streets.  556- 

HUIiIiESS  OATS.    See  Bills  and  Notes. 

HUSBAND  AND  WIFE.    See  also  Evi- 
DBNCE,  6;  Judgment,  8. 

1.  A  continuance  of  cohabitation  after  the 
removal  of  an  obstacle  to  a  valid  marriage  will 
not  be  sufficient  to  constitute  such  a  mfiSriage, 
where  the  cohabitation  began  under  an  illegal 
marriage  entered  into  in  good  faith  by  one  of 
the  parties  only.     CoUina  v.  Voorheea  (N.  J.) 

864 

2.  A  husband  can  convey  his  title  as  tenant 
in  entirety  through  a  third  person  to  bis  wife. 
Donahue  v.  Hubbard  (Mass.)  128 

3.  A  woman  can  maintain  an  action  for 
alienating  the  affections  of  her  husband,  where 
she  has  by  statute  the  right  to  a  separate  estate 
and  to  bring  actions  in  relation  thereto  as  if 
unmarried.     Warren  v.  Warren  (Mich.)      545 

4.  A  married  woman  can  maintain  an  action 
against  one  who  wrongfully  entices  her  hus- 
band from  her  and  alienates  his  affections. 
Haynes  v.  NowHn  (Ind.)  787 

5.  A  wife's  refusal  to  have  sexual  inter- 
course with  her  husband  is  not  willful  deser- 
tion within  the  meaning  of  a  statute  authoriz- 
ing a  divorce  in  case  a  husband  or  wife  has 
*'willfullv  deserted  or  abstained  himself  or 
herself"  from  the  other  for  two  years.  Fritts 
V.  Fritts  (111.)  685 

6.  One  act  of  force  and  violence  preceded 
by  deliberate  insult  and  abuse,  even  though 
committed  wantonly  and  without  provocation, 
does  not  constitute  "extreme  and  repeated 
cruelty"  which  will  justify  a  divorce  under 
the  Illinois  statute.  Jd. 

7.  Refusal  of  a  wife  for  a  time  to  live 
with  her  husband  on  the  harsh  condition  im- 
posed by  him  that  she  should  not  visit  her 
mother  will  not  constitute  desertion  on  her  part 
which  will  prevent  her  from  obtaining  a  di- 
vorce for  desertion,  where  an  unconditional 
offer  by  her  to  return  to  him  has  been  rejected, 
and  he  has  left  the  State  and  procured  a  dfivorce 
from  ber  in  another  State.  Williams  v.  Wil- 
liams (N.  Y.)  220 

8.  Alimony  awarded  to  an  innocent  wife  by 
a  court  of  equity  as  incidental  to  a  decree  of 
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divorce  in  ber  favor  cannot  be  appropriated  by 
ber  creditor  for  a  debt  existin^prior  to  tbe  de- 
cree of  divorce.    Bomaine  v.  Chavncej/iN.  Y.) 

712 

Notes  and  Bbiefs. 
Bee  also  Negligence. 

Husband  and  wife;  cobabitation  as  proof  of 
marriage  wbere  it  begins  unlawfully;  after 
removal  of  impediment;  legalized  by  statute. 

864 

Estates  in  entireties.  124 

Action  by  wife  for  alienation  of  husband's 
affections.  546,  787 

What  constitutes  desertion  as  ground  for  di- 
vorce. 220 

Kef usal  of  marital  intercourse  as  ground  for 
divorce.  686 

Nature  of  wife's  claim  to  alimony;  exemp- 
tion from  debts.  712 

ICE,    See  Sale,  1. 


ILLEGALITT.    See  Telegraphs. 

INDEMNITY.     See   Bail    and   Recog- 
lazANCE,  Notes  and  Briefs. 

INDEX.  See  Records,  Notes  AND  Briefs. 

INITIALS. 

Notes  and  Briefs. 
Initials;  sufficiency  of  in  signature.         604 

INJUNCTION.      See    also    Charitable 
Uses,  1. 

An  injunction  against  changing  the  grade 
of  a  street  by  the  erection  of  a  viaduct  will 
not  be  grantea  because  a  street  railway  may  be 
allowed  to  lay  its  track  over  it  when  completed, 
although  the  erection  of  a  viaduct  for  tbe 
purpose  of  such  railway  would  make  a  case 
for  injunction.    Selden  v.  Jacksonville  (Fla.) 

370 

INSANE  PERSONS. 

An  action  in  the  name  of  an  insane  ward 
may  be  brought  by  his  guardian  to  set  aside 
transfers  obtained  from  bim  by  fraud  while  he 
was  insane,  by  a  woman  whom  he  married  the 
next  day.     L&mbard  v.  Morse  (Mass.)  278 

Notes  and  Briefs. 
Insane  persons;  parties  to  actions  by.      274 

INSOLVENCY. 

1.  The  pendency  of  insolvency  proceedings 
does  not  prevent  bringing  an  action  against  the 
insolvent.     Thomas  v.  Carter  (VU)  82 

2.  A  creditor  who  does  not  know  of  his 
debtor's  intention  to  make  a  general  assign- 
ment for  creditors  at  the  time  of  taking  a  bill 
of  sale  for  an  honest  debt  is  not  affected  by 
such  intention,  so  as  to  make  tbe  transfer  a 
part  of  the  subsequent  assignment  and  bring 
it  within  the  New  York  Act  of  1887  restrictinff 
14  L.  R.  A. 


preferences  in  such  assignments.  JfuxKi,.^  t. 
Seek  (N.  Y.)  1>? 

NOTBS  AKD  BRIXF& 

See  also  Fraud  akd  Praudulext  Costct 

AKCE& 

Insolvency;  invalid  preferences  In  conttr. 
plation  of  assignment.  IV* 

INSURAKCE.     See  also  GARBiSHif  rxi. : 

1.  The  words  "  related  to,"  in  a  statnte  per- 
mitting persons  related  to  a  member  of  a  beIl^ 
fit  society  to  be  named  as  beneficiaries,  indvi^ 
relatives  by  affinity  as  well  as  by  Uood.  &>*' 
nett  V.  Van  Riper  (N.  J.)  34* 

2.  Mailing  a  letter  enclosing  policies  frr 
cancellation  will  effect  sach  cancellatioD  oblr 
when  it  is  actually  received  by  the  insarer  -i 
his  representative  ;  and  the  policies  wQ]  he 
binding  in  case  of  loss  while  tbe  letter  is  id  tlh 
mails.  Oroum  Point  Iron  Co,  v.  u£tna  Ins.  <*- 
(N.  Y.)  14: 

3.  The  surrender  of  a  policy,  with  a  re- 
quest that  it  be  terminated,  opmtes  iptf^pf"^ 
as  a  cancellation,  wbere  tbe  policy  provi:.-^ 
that  the  "  insurance  may  be  terminated  at  slt 
time  at  the  request  of  the  assured."        hi 

4.  Payment  of  an  assessment  may  be  mad 
by  the  beneficiaries  after  the  death  of  the  ii^ 
sured  within  the  thirty  days  after  an  assessmes: 
becomes  due,  where  the  by-laws  allow  thi: 
time  for  payment,  if  there  is  no  provisioo  i  - 
the  contrary  in  the  by-laws.  Wright  v.  EaU^*^ 
of  the  Golden  Rule  iGa.)  ^:: 

5.  Bending  a  policy  to  the  assured  oo  bis 
promise  to  remit  the  premium  does  not  e«>T>f 
the  insurer  from  denying  its  validity  for  du  3 
payment  of  premium,  as  against  a  mongam 
to  whom  "loss,  if  any,  is  payable,"  all bou:a 
he  received  the  policy  from  the  assured  wi::} 
out  notice  that  the  premium  was  unpi>. 
Union  Bldg.  Asao.  v.  Bockford  Ins,  Co,  (lowi 

6.  A  "  sale  or  transfer  "  of  insured  propertT 
which  is  made  a  ground  for  forfeiting  \it 
policy,  means  a  transfer  of  the  entire  interp<' 
of  the  assured  in  the  property.  Bladtv^tH  v. 
Miami  VaUey  Ins.  Co.  (Ohio)  ir. 

7.  Taking  a  partner  in  the  business  b  not  a 
sale  or  transfer  of  tbe  entire  interest  in  tbe 
property,  which  will  avoid  a  policy  which  i^ 
subject  to  forfeiture  if  property  should  bf 
"  sold  or  transferred."  I*: 

8.  The  insured  may  maintain  an  actkKi  b 
his  own  name  to  recover  for  injury  to  his  sharp 
of  the  property  insured,  although  he  has  su'^ 
sequently  taken  a  partner  who  owns  an  inferes: 
in  the  property  in  the  business,  but  has  not  »- 
signed  or  transferred  tbe  policy.  A'- 

9.  One  whose  life  is  insured  for  tbe  benr 
fit  of  bis  wife  and  children,  by  a  tontine  poIio} 
which  agrees  to  pay  to  them  as  "the  assured.' 
has  neither  the  leeal  title  to  the  poli^  nor  acy 
right  as  trustee  which  will  entitle  him  to  tb^ 
benefits  of  the  policy  on  its  maturity,  altbougi. 
he  has  alwajrs  retained  possession  and  contri4 
of  the  policy  and  paid  the  premiums,  and  tb»- 
beneficiaries  have  never  known  of  the  insur 
ance.     New  York  L.  Ins,  Go,  v.  Irdand  (Tex 
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IT^SQ  S15»  Notes  and  Bbiefs. 

'    Insurance;  right  of  insured  to  enforce  policy 
payable  to  his  wife  and  children,  i     *   sc^  278 

On  life;  payment  after  death  to  keep  in 
force;  days  of  grace;  reinstatement  after 
death.  288 

Return  of  policies  for  cancellation.  148 

Forfeiture  for  nonpayment  of  premium; 
estoppel  to  assert.  248 

Forfeiture  by  transfer  of  interest  in  property. 

INTENT,  See  Abbault  and  Battery,  1, 
Notes  and  Bbief&  « 

INTEREST. 

1 .  Interest  on  the  shares  of  other  distributees 
from  the  time  of  testator's  death  should  be  al- 
lowed before  payine  anything  more  to  one 
who  has  received  a  larger  advancement  than 
they  during  testator's  nfe,  where  his  will  re- 
quires a  distribution  in  equal  shares.  Clark  v. 
Belm  and.)  716 

2.  Interest  on  a  legacy  begins  to  run  at  the 
end  of  one  year,  where  that  time  is  fixed  by 
order  of  the  court  for  payment  of  debts  and 
legacies.    Evans  v.  Faster  (Wis.)  117 

8.  Interest  at  6  per  cent,  instead  of  at  10  per 
cent,  is  properly  decreed  from  the  death  of  the 
testatrix  to  the  close  of  the  litigation,  on  a 
collateral-inheritance  tax,  under  r^.  Y.  Act 
1886,  §  5,  where,  before  the  expiration  of 
eighteen  months  after  the  death  of  the  tes- 
tatrix, proceedings  to  revoke  the  probate  of 
the  will  were  begun.  Be  Stewarfs  Estate  (N. 
Y.)  886 

4.  No  interest  before  Judgment  can  be  in- 
cluded in  the  recovery  for  personal  injuries. 
LomsHlle  &  N.  R,  Go.  v.  Waliaee  (Tenn.)    548 

5.  Where  a  State  permits  itself  to  be  sued, 
it  is  not  liable  for  interest  upon  the  demand 
set  up,  unless  the  statute  specifically  so  pro- 
vides.    Western  dtA.Ii,Co,y.  State  (Ga.)  488 

6.  An  agreement  in  a  note  to  pay  interest  on 
arrears  of  interest  is  iniquitous  and  invalid. 
Levens  v.  Briggs  (Or.)  188 

'    Notes  and  Bbiefs. 

Interest;  agreement  to  compound.  189 

On  amount  of  damages  for  negligent  inflic- 
tion of  personal  injury.  548 

On  advancements  or  to  equalize  advance- 
ments; after  donor's  death.  716 

IRRIGATION  DISTRICTS.  See  also 
Constitutional  Law,  10;  Municipal 
Cobforations,   4;     Public   Imfroye- 

MENTS. 

1.  A  town  or  city  may  lawfully  be  included 
in  an  irrigation  district,  although  the  land 
therein  is  not  susceptible  of  irrigation.  Be  Ma- 
dera  Irrig.  Diet.  Bonds  (Gal.)  755 

2.  The  description  of  the  boundaries  in  a 
petition  for  establishment  of  an  irrigation  dis- 
trict is  not  insuflQdent  because  the  course  of 
the  boundary  which  is  given  has  not  actually 
been  surveyed  on  the  ground,  or  because  a 
part  of  the  description  fi  made  by  reference  to 
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an  official  map  or  a  landmark  designated  upon 
such  map.  Id. 

8.  The  fact  that  those^who  have  no  interest 
in  the  lauds  affected  may  by  their  votes  make 
the  necessary  majority  in  favor  of  creating  an 
irrigation  district,  or  even  that  the  owners  of 
theland  may  be  nonresidents  and  have  no  voice 
in  the  matter,  does  not  make  invalid  a  statute 
which  authorizes  the  creation  of  such  a  district 
by  a  two-thirds  vote  of  the  electors  at  an  elec- 
tion ordered  by  the  board  of  supervisors  on  a 
petition  by  fifty  freeholders  or  a  majority  of 
those  owning  lands  in  the  proposed  district. 

Id. 

4.  A  judgment  confirming  the  proceedings 
for  establishing  an  irrigation  district  cannot 
include  an  order  that  all  persons  shall  be  for- 
ever debarred  and  precluded  from  denying  the 
validity  of  the  proceedings.  Id. 

5.  The  determination  by  a  board  of  supervi- 
sors as  to  the  sufficiency  of  an  informal,  but 
not  invalid,  bond  presented  with  a  petition  for 
the  creation  of  an  irrigation  district,  is  conclu- 
sive. Id. 

6.  The  provisions  of  Cal.  Const,  art.  11. 
g  18,  prohibiting  county,  city,  town,  township, 
board  of  education,  or  school  district,  corpora- 
tions, from  incurring  indebtedness  without  the 
assent  of  two  thirds  of  the  electors  at  an  elec- 
tion for  the  purpose,  do  not  apply  to  irrigation 
districts  although  they  include  towns  or  cities. 

Id. 

JOINT    CREDITORS    AND    DEBT- 
ORS.   See  Action  ob  Suit,  4. 

JUDGE.  Bee  Officbbs,  Notes  and  Bbiefs. 

JUDGMENT. 

1.  Failure  to  index  a  judgment  as  to  one 
of  the  defendants  therein  prevents  its  operation 
as  a  lien  upon  his  property,  where  the  entry  of 
a  judgment  is  required  by  statute  to  contain, 
among  other  things,  the  names  of  the  parties, 
and  the  clerk  is  required  to  keep  an  index  of 
the  whole.    Dewey  v.  J8ugg{l^.  C.)  893 

2.  No  jurisdiction  to  render  any  personal 
judgment  against  a  nonresident  can  be  acquired 
by  service  by  mere  publication.  Benier  v. 
HurUmt  (Wis.)  562 

8.  A  divorce  in  Minnesota  obtained  on 
personal  service  outside  of  that  State,  without 
a  personal  appearance  of  the  defendant,  will 
not  be  reco^ized  in  New  York,  where  the  de- 
fendant resides.     Williams  v.  Williams  (N.  Y.) 

220 

Notes  and  Bbiefs. 

Judgment;  by  default;  against  nonresident 
not  personally  served.  594 

JUSTICE  OF  THE  PEACE.    See   Of- 

ficebs,  5. 

LANDLORD  AND  TENANT.    See  also 
Assumpsit,  1;  Railboads,  1. 

1.  A  parol  surrender  of  premises  held  un- 
der a  written  lease  for  five  years,  upon  a  con- 
dition which  is  never  fulfilled,  does  not  ope- 
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rate  as  a  dissolution  of  the  tenancy,— especially 
where  the  landlord  subsequently  tenders  back 
the  keys  and  insists  on  holding  the  tenant  lia- 
ble.    Bon^i  V.  Treat  (Cal.)  151 

2.  An  assignment  of  a  lease  and  accept- 
ance by  the  landlord  of  the  assignee  as  tenant 
do  not  release  the  original  tenant  from  his 
covenant  to  pay  rent.  Id. 

8.  An  assignee  of  a  lease  who  has  cove- 
nanted to  pay  all  rent  falling  due  thereunder 
cannot  relieve  himself  of  his  liability  by 
abandonment  of  the  premises.  Id. 

4.  One  who  enters  into  possession  of  a  lease- 
hold under  a  written  assignment  of  the  lease, 
by  which  he  undertakes  to  pay  all  rent  that 
may  become  due  under  the  lease,  thereby  be- 
comes tenant  of  the  lessor  by  privity  of  estate, 
and  is  bound  to  pay  the  rent  provided  by  the 
covenants  in  the  lease,  which  are  covenants 
running  with  the  land.  Id. 

5.  A  lessor  is  liable  for  taxes  imposed 
upon  the  leased  property  in  another  State,  al- 
though it  is  not  taxed  at  the  time  of  the  lease, 
if  the  contract  is  silent  on  the  subject.  West- 
ern A  A,  B,  Co.  y.  State  (Ga.)  488 

6.  The  fall  of  plaster  from  the  ceiling  of 
a  hallway  in  a  tenement-house,  used  in  com- 
mon by  various  tenants,  renders  the  landlord 
liable  lor  injuries  to  an  occupant  of  the  build- 
ing who  is  struck  and  injured  thereby,  if  the 
landlord  had  notice  that  there  was  danger  of 
its  falling.     DoUard  v.  Boberts  (N.  Y.)        288 

Notes  and  Briefs. 

Landlord  and  tenant;  liability  of  assignee  of 
leasehold  for  rent;  of  equitable  assignee;  ground 
of  liability;  necessity  tor  possession;  necessity 
for  a  vahd  assignment;  how  assignment  may 
be  established;  extent  and  duration  of  liability; 
methods  of  terminating  liability;  sufficiency  of 
assignment;  effect  of  subsequent  assienment: 
remedies  of  lessee  against  assignee;  form  of 
remedy;  use  and  occupation.  151 

Responsibility  of  landlord  for  injuries  result- 
ing from  defects  in  portions  of  the  building 
remaining  in  his  possession;  duty  to  rebuild  or 
repair;  duty  as  to  hallways,  stairways,  etc. ; 
duty  as  to  sinks,  water-pipes,  etc. ;  duty  to  re- 
pair roof;  duty  as  to  side  walls.  288 

LEGISLATURE. 

The  choice  of  a  governor  by  the  Assembly, 
which  is  required  by  the  Connecticut  Consti- 
tution to  be  made  on  "the  second  day  of  their 
session"  if  there  has  been  no  election  by  the 
people,  cannot  be  made  at  any  later  day  of  the 
session.    State,  MarrU^Y.  Bulkeley  {Conn.)  ^7 

Notes  and  Bbiefs. 

Legislature;  power  of,  as  to  election  of  gov- 
ernor. 658 

LIBEL  AND  SLANDER.    See  also  £yi- 
dence,  7. 

Notes  and  Bkiefs. 

Libel;  presumed  knowledge  by  newspaper 
publishers.  204 
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LICENSE.    See  also  Commerce,  1;  High- 
ways, 8. 

Offering  to  sell  his  sample  at  one  house,  fol- 
lowed by  a  sale  and  delivery  of  it  at  the  next 
one,  will  not  bring  an  agent  employed  in  so- 
liciting orders  for  his  principal  in  another  State 
within  the  provisions  of  a  state  statute  impos- 
ing a  license  tax  upon  persons  who  shall  "deal 
in  the  selling"  of  goods,  wares,  or  merchandise. 
Be  Houetan  (C.  C.  W.  D.  Mo.)  71» 

LIENS.    See  also  Contbacts,  9. 

1.  A  mechanics'  lien  for  the  completion 
of  a  building  partly  erected  on  mortgaged 
premises  is  superior  to  the  mortgage  as  to  what 
is  added  by  the  lienor,  but  inferior  to  it  as  to 
what  was  previously  covered  by  the  mortgage, 
under  Ala.  Code,  §  8018,  providing  for  such 
liens  '*  to  the  extent  in  ownership  "  of  the  per- 
son who  creates  the  lien,  and  ^  8019,  giving 
them  priority  as  to  the  land  over  liens,  mort- 
gages, and  incumbrances  created  after  the 
work  commences,  and  "  as  to  the  building  or 
improvement"  over  all  other  liens,  etc., 
whether  prior  or  subsequent.  Wimberley  v. 
Mayherry  (Ala.)  805 

2.  The  adjustment  of  priorities  between 
mechanics'  liens  and  prior  mortgages,  under 
the  Alabama  statutes,  can  be  made  only  in  a 
court  of  equity.  *     Id. 

Notes  and  Bbiefs. 

Liens;  mechanics';  when  superior  to  earlier 
mortgages;  unrecorded  mort^ges;  when  mort- 
gage is  prior  or  earlier  in  tmie:  mortgage  for 
advances;  purchase-money  mortgages.        805 

LIFE    INSURANCE.     See   Ihsuraitcb,. 
Notes  Am)  Bbiefb. 

LIMITATION  OF  ACTIONS. 

1.  The  foreclosure  of  a  mortnige  is  not 
barred  within  twenty  years  under  «.  Y.  Code 
Civ.  Proc.  §  881,  although  it  contains  no 
covenant  to  pay  and  the  right  of  action  on 
notes  thereby  secured  is  barred  by  the  statute, 
which  simply  bars  the  remedy  without  dis- 
charging the  debt.    Hulbert  v.  Clark  (N.  Y.) 

59 

2.  A  note  that  is  barred  may  be  revived 
by  an  indorsement  made  by  the  creditor  with> 
out  the  debtor's  direction  or  knowledge,  when 
general  payment  is  made  by  the  debtor  with- 
out specifymg  its  application.  Sanborn  v.  Cole 
(Vt.)  20» 

Notes  Aim  Bbiefs. 

Limitation  of  actions;  to  foredoae  mortgage 
after  debt  is  barred.  00 

Revival  of  barred  debt  by  application  of 
general  payment.  20S 

LOCAL  IMPROVEMENTS.    See  Pub- 
lic Ilf  FROySMENTS,  NOTKS  AND  BbIEFS. 

MAILING  PAPERS.    See  Iksurahcb,  2. 
MAJORITY.    See  Schools. 


Malicious  Prosecutiok — Mandamus. 
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MALICIOUS  PROSECUTION. 

1.  Merely  signing  the  usual  undertakinjir 
required  in  arrest  and  bail,  at  the  request  of 
plaintiff  in  the  action,  does  not  make  one  liable 
for  malicious  prosecution,  nlthough  the  plain- 
tiff may  be  liable  for  abuse  of  civil  process. 
Sneeden  v.  HarHss  (N.  C.)  889 

2.  An  action  for  malicious  abuse  of  civil 
process  in  order  to  compel  a  party  to  do  a  col- 
lateral thing  or  to  accomplish  an  ulterior  pur. 
pose  may  l^  maintained  without  alleging  that 
the  process  improperly  employed  is  at  an  end. 

Id 

Notes  and  Briefs. 
See  also  Master  and  Servant. 
Malicious  prosecution;  remedy  for.         391 

MALPRACTICE.     See   Physician    and 
Surgeon,  Notes  and  Briefs. 

MANDAnUS. 

1.  Where  the  return  of  a  county  canvass- 
ing board  shows  that  it  has  counted  a  certain 
number  of  ballots  which  are  shown  to  be  il- 
legal by  a  sample  ballot  attached  to  the  return, 
it  may  be  compelled  by  mandamus  to  correct 
its  statement  of  the  result  by  omitting  from 
the  count  ballots  like  the  sample.  People, 
Nichols,  V.  Board  of  County  Canra9sers(N.Y.) 

624 

2.  Mandamus  will  lie  to  compel  the  state 
canvassing  board  to  disregard  in  its  canvass  a 
return  which,  although  proper  and  valid  on 
its  face,  is  alleged  without  contradiction  to 
contain  the  result  of  an  illegal  and  erroneous 
canvass  by  a  board  of  county  canvassers  in  ex- 
cess of  its  jurisdiction  and  in  violation  of  its 
ministerial  dutie<t,  and  which,  if  acted  on,  will 
alter  the  result  of  the  election.  People,  Daley, 
Y.niee(N.Y.)  643 

3.  Duly  qualified  electors  of  a  senatorial 
district  may,  although  not  themselves  candi- 
dates for  office,  institute  proceedings  in  the 
general  term  branch  of  the  supreme  court  to 
compel  by  mandamus  the  board  of  state  can- 
vassers to  disregard  in  its  canvass  an  illegal 
return  which  has  been  sent  up  from  such 
senatorial  district.  Id. 

4.  One  who  is  by  the  Constitution  rendered 
ineligible  to  hold  an  office  will  not  be  granted 
a  wnt  of  mandamus  to  compel  the  canvassing 
board  to  issue  him  a  certificate  of  election,  al- 
though it  is  their  plain  ministerial  duty  to  do 
so.  People,  Shertoood,  v.  State  Bd.  of  Can- 
WMtrs  (N.  Y.)  646 

5.  A  court  is  not  precluded  by  a  constitu- 
tional provision  making  each  branch  of  the 
Legislature  the  jud^  of  the  ''elections,  re- 
turns, and  qualifications  of  its  own  members," 
from  declaring,  as  a  basis  for  refusing  its  aid 
to  an  applicant  for  a  writ  of  mandamus  to 
compel  a  canvassing  board  to  give  him  a  cer- 
tificate of  election  to  that  body,  that  he  is  in- 
eligible for  the  office,  when  the  facts  showing 
the  ineligibility  are  undisputed.  Id. 

6.  The  rights  of  relator  alone,  and  not  those 
of  the  public,  will  be  considered  upon  an  ap- 
plication for  a  writ  of  mandamus  in  the  name 
of  the  People  at  the  relation  of  a  candidate  for 
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office  to  compel  the  issuance  of  a  certificate  of 
his  election.  The  People  are  in  such  case 
merely  formal  parties.  Id. 

7.  Mandamus  lies  against  a  county  treasurer 
to  compel  the  payment  of  a  valid  warrant  or 
order  drawn  on  him  as  such  treasurer,  and  for 
the  payment  of  which  he  has  the  necessary 
funds  applicable  thereto.    Ray  v.  Wilson  (Fla.) 

773 

'  8.  The  fact  that  an  ordinary  action  at  law 
obtains  against  a  county  on  a  county  warrant 
does  not  constitute  a  specific  and  adequate 
remedy  avoiding  a  mandamus  for  its  payment 
in  favor  of  the  holder  of  such  warrant  against 
a  county  treasurer  having  the  necessary  funds 
for  its  payment.  Id, 

9.  The  performance  of  a  clear  ministerial 
duty  may  be  required  of  the  secretary  of  state 
by  mandamus.  8kUe,  Fleming,  v.  Crawford 
(Fla.)  253 

10.  Where  there  has  been  an  election  of  a 
United  States  senator  by  the  Legislature,  and 
afterwards  the  governor,  holding  that  there  is 
a  vacancy  in  the  office  on  account  of  the  ille- 
gality of  such  election,  signs  an  appointment 
or  commission  of  a  United  States  senator,  and 
requests  the  secretary  of  state  to  seal  the  same 
wiih  the  great  seal  of  the  State,  and  to  coun- 
tersign it,  it  is  the  duty  of  the  secretary  to  do 
so,  and  he  has  no  right  to  refuse  because  he 
deems  the  governor's  action  illetral.  If  he  re- 
fuses the  performance  of  the  duty,  it  may  be 
required  <by  mandamus.  Id. 

11.  The  chief  magistrate,  charged  with  see- 
ing that  the  laws  are  faithfully  executed,  is  a 
proper  relator  in  a  proceeding  by  mandamus  to 
require  the  sealing  and  countersigning  of  an 
official  commission.  Id. 

12.  Mandamus  is  an  appropriate  remedy  to 
compel  a  water  company  to  supply  water  to  a 
person  who  has  a  right  to  it.  Sdngen  v.  Albina 
Light  db  W.  Co.  (Or.)  424 

13.  The  statement  of  a  return  to  an  alterna- 
tive writ  of  mandamus  should  be  positive,  an4 
not  on  information  and  belief,  nay  v.  WiUon 
(Fla.)  778 

14.  A  return  to  a  sufficient  alternative  writ 
of  mandamus  must  state  all  the  facts  relied 
upon  by  the  respondent,  with  such  precision 
and  certainty  that  the  court  may  be  fully  ad- 
vised of  all  the  particulars  necessary  to  enable 
it  to  pass  upon  the  sufficiency  of  the  return; 
and  its  statements  cannot  be  supplemented  by 
inference  or  intendment.  Id, 

15.  Where  an  alternative  writ  of  mandamus 
brought  to  compel  the  payment  by  a  county 
treasurer  of  county  warrants  shows  that  war- 
rants regular  upon  their  face  were  issued  by 
the  proper  officer  and  for  value  received,  and 
that  the  treasurer  has  the  funds  for  their  pay- 
ment, it  is  not  demurrable.  m, 

16.  A  return  to  an  alternative  writ  of  man- 
damus, that  the  warrants  whose  payment  is 
sought  are  spurious,  illegal,  and  void,  is,  being 
a  mere  conclusion  of  law,  insufficient,  as  like- 
wise is  a  return  that  the  warrants  were  issued 
and  are  held  without  valuable  consideration » 
such  statement  being  made,  not  as  a  positive 
averment  of  such  fact,  but  as  an  inference  or 
argument  drawn  from  or  baaed  upon  allega- 
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tioDS  which  do  not  support  the  inference  or 
argument.    Ray  v.  WiUan  (Fla.)  778 

17.  A  return  to  a  writ  of  mandamus  re- 
quiring payment  of  county  warrants,  which 
states  that  no  order  for  payment  appears  upon 
the  county  records,  is  insufficient  even  if  such 
order  is  necessary  before  payment,  where  it 
does  not  allege  that  no  such  order  was  ever 
passed  and  entered.  Id. 

Notes  and  Briefs. 

Mandamus;  to  compel  payment  of  munici- 
pal debt  by  custodian  of  municipal  funds; 
rule  where  audit  is  conclusive;  statutory 
changes  permitting  enforcement  of  ministerial 
duty;  cases  in  which  writ  may  issue;  defenses; 
irregular  or  insufficient  audit  or  warrant; 
absence  of  funds;  fraud  or  illegality  of  claim; 

wrong  claimant;  other  defenses.  778 

« 

MANUFACTURING      COMPANIES. 

See  also  Taxes,  2. 

Notes  akd  Briefs. 

Manufacture;  what  constitutes;  manufac- 
turers; manufacturing  companies;  newspapers 
and  publishers;  manufactured  articles.        107 

MARRIAGE,  See  also  Husband  and 
Wife. 

Marriage;  presumption  flowing  from  cere- 
mony, see  Etidence,  Notes  and  Briefs. 

MASTER  AND  SERVANT.  See  also 
Constitutional  Law,  6;  Highways, 
5,6. 

1.  Loss  of  service,  whether  effected  by  an 
unlawful  persuasion  of  the  servant,  or  through 
fraud  upon  the  master,  or  force  upon  the  ser- 
vant, creates  a  cause  of  action.  Lawyer  v. 
FritcherO^.Y.)  700 

2.  For  a  brakeman  to  sit  on  the  cross- 
beam in  front  of  the  engine  with  his  lees 
hanging  over  in  front  of  the  pilot,  while  the 
train  is  running  between  stations  on  the  main 
line  and  it  is  in  no  sense  necessary  for  him  to 
be  there,  is  negligence  which  will  prevent  a 
recovery  for  injuries  sustained  as  the  result  of 
a  collision  with  the  rail  of  a  bisecting  road, 
which  injury  he  would  not  have  received  if 
he  had  been  elsewhere  on  the  train.  W<vrden 
V.  LovUmlU  <Sb  N,  R.  Co.  (Ala.)  552 

8.  The  test  of  a  master's  liability  for  an  act 
of  his  servant  is  not  whether  it  was  done  dur- 
ing the  existence  of  the  employment,  but 
whether  it  was  in  the  prosecution  of  the  mas- 
ter's business.    Datfis  v.  Houghtelin  (Neb.) 

787 

4.  An  employer  is  not  liable  for  the  negli- 
^nt  killing  of  a  person  who  was  on  his  prem- 
ises for  a  lawful  purpose,  bv  an  emj)loye  while 
trying  to  seize  and  detain  him,  where  he  was 
employed  only  to  guard  certain  feed  on  the 
premises  and  to  seize  and  detain  persons  who 
might  be  found  disturbing  it.  Id. 

6.  A  railroad  ticket  agent  who  takes  a  bill 
believing  it  to  be  counterfeit,  in  payment  for 
tickets,  and  immediately  procures  the  arrest 
of  the  person  from  whom  he  takes  it,  is  not 
acting  within  the  scope  of  his  business  so  as  to 
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make  the  railroad  company  liable  for  false 
imprisonment,  although  the  arrest  was  wrong- 
ful and  the  bill  proves  to  be  a  good  one.  Mul- 
ligan V.  J^ew  York  df  R,  B.  R.  Co.  (N.  Y.)  791 

Notes  and  Briefs. 

Master  and  servant;  statutory  restrictions  on 
contracts  between.  825 

Contributory  negligence  of  railroad  employe 
in  riding  on  engine.  .  553 

Liability  of  master  for  assault  by  servants; 
by  carriers  servant  upon  passengers;  during 
transportation;  effect  of  passengers  misbehav* 
ior;  insults;  threats;  obscene  language;  by 
servants  of  sleeping  and  nalace  car  companies; 
where  assault  results  in  death;  remedy  in  rem, 

737 

Liability  of  master  for  false  arrest,  impris- 
onment, or  malicious  prosecution  by  servant; 
liability  of  corporations  for  malicious  prosecu- 
tion; in  civil  cases;  municipal  corporations;  by 
servants  employed  for  police  duty.  7B1 

Exceptions  to  the  rule  that  an  employer  is 
not  liable  for  acts  of  an  independent  contrac^ 
or;  blasting;  in  unlawful  work;  for  direct  re- 
sult of  contract;  effect  of  duty  imposed  upon 
principal  in  respect  to  the  work;  application  of 
this  principle  as  to  duty  to  municipalities; 
work  constituting  a  nuisance;  work  done  un- 
der franchise,  permit,  or  license.  SS^ 

MAXIMS. 


1.  Damnum  absque  injuria.  Reining  ▼. 
New  York,  L.  <fc  W,  R.  Co,  (N.  Y.)  188;  Selden 
V.  Jaekeonville  (Fla.)  870 

2.  Omnia  pi  aesumuntur  contra  spoliatorem. 
Cartier  v.  Iroy  Lttmber  Co.  (111.).  470 

8.  Qui  facit  per  alium  facit  per  se.  Eaet 
Tennessee,  V.  dt  O.  R.  Co.  v.  Markens  (QtL)  281 

4.  Utile  per  inutile  non  vitiatur.  Sneeden  ▼. 
Earri9$(N.  C.)  389 

MECHANICS*  LIEN.    See  Liens,  Notes 

AJND  BbIBFS. 

MIIXB.     See   Eminent   Domain,    Notes 
AND  Bkiefs. 

MONE  Y»  See  Appropriations,  Notbs  and 
Briefs. 

MORAL  OBLIGATIONS.    See  Appro 

PRIATIONS,  I^OTBS  AND  BriEFB. 

MORTGAGE.    See  also  Lienb^  1. 

1.  A  mortgage  for  the  balance  of  the  pur- 
chase money  is  superior  to  another  given  to  a 
third  person  for  money  borrowed  to  make  a 
cash  payment  on  the  purchase  money,  unless 
the  vendor  waives  his  priority  or  estops  him- 
self from  asserting  it;  and  this  is  not  accom- 
plished by  agreement  of  all  parties  that  the  deed 
and  both  mortgages  shall  be  recorded  at  the 
same  time.    Bales  v.  Benham  (N.  Y.)  65 

2.  Claims  for  money  not  yet  earned  may  be 
the  subject  of  a  valid  chattel  mortgage.  And- 
wieh  MSg.  Co.  v.  Robinson  (Iowa)  126 

8.  A  mortgage  on  threshing-machine  ac- 
counts not  yet  earned  is  void  as  to  them  for  lack 
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of  definite  description,  where  they  are  de- 
scribed only  as  all  such  accounts  which  shall 
be  earned  up  to  the  time  the  mortgage  debt  is 
fully  paid  by  a  threshing-machine  which  is 
also  included  in  the  mortgage.  Id, 

4.  The  presumption  of  fraud  created  by 
the  mortgagor's  retention  of  possession  of 
mortgaged  property  where  the  mortgage  is 
not  recorded  is  not  conclusive  in  Oregon,  where 
the  statutes  have  not  materially  changed  the 
common  law  on  that  subject.  Marks  v.  Miller 
(Or.)  190 

Notes  and  Briefs. 

See  also  Liens. 

Mortgages;  for  loans;  how  far  regarded  as 
for  purchase  money.  55 

Mortgage  or  assignment;  of  future  accounts 
or  eammgs.  126 

Of  chattels;  necessity  of  filing.  190 

MOTIONS  AND  ORDERS. 

A  motion  for  judgment  which  says,  "The 
defendant  files  motion  for  judgment  on  the 
answers  to  interrogatories,  notwithstanding  the 
general  verdict  for  plaintiff,"  is  sufficient  in 
form  to  present  the  question.  LouismUe,  N. 
A.  d  a  R  Co.  V.  Creek  (Lad.)  788 

MUNICIPAL  CORPORATIONS.   See 

also  Oearitablb  Uses,  1,  2. 

1.  A  city  council  may  accomplish  its  pur- 
pose b^  resolution  as  well  as  by  ordinance, 
where  it  has  power  to  act  and  its  charter  does 
not  prescribe  the  manner  of  action.  Oraw- 
fordseille  v.  Braden  (Ind.)  268 

2.  A  constitutional  provision  for  the  incor- 
poration, organization,  and  classification  of 
cities  and  towns,  does  not  apply  to  other  mu- 
nicipal corporations,  where  the  Constitution 
provides  for  "county,   citjr,  town,  or  other 

5iublic  municipal  corporations."    Be  Madera 
rrig.  DUU  Bonds  (Cal.)  755 

3.  It  is  not  an  unconstitutional  delegation  of 
legislative  power  to  create  a  municipal  corpo- 
ration, to  provide  that  such  a  corporation  shall 
not  be  created  under  a  general  law  without  an 
affirmative  vote  of  those  who  are  to  be  affected 
by  its  creation.  Id. 

4.  No  provision  for  a  hearing  of  the  land- 
owners is  necessary  on  the  organization  of  an 
irrigation  district,  which  is  a  public  corpora- 
tion created  by  vote  of  the  electors  at  an  elec- 
tion called  by  the  board  of  supervisors  on  a 
petition  of  freeholders.  Id. 

5.  There  is  no  invasion  of  the  right  of 
local  self-government  by  a  statute  providing 
for  appointment  of  police  commissioners  by 
state  officers.  State,  Terre  Haute,  v.  KoUtm 
(Ind.)  566 

6.  No  vested  right  of  a  dty  is  invaded  by 
transferring  property  and  authority  from  one 
class  of  officers  to  another.  •  Id. 

7.  A  city  may  provide  and  maintain  the 
necessary  plant  to  generate  and  supply  the 
electricity  needed  for  electric  lights  therein. 
CraxofordsviUe  v,  Brqden  (Ind.)  268 
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8.  Electric  lights  may  1)e  furnished  by  a 
city  to  its  citizens  for  their  private  use,  as 
well  as  for  public  places.  Id. 

9.  Park  commissioners  are  officers  under  a 
city  government,  vnthin  the  meaning  of  a  con- 
stitutional provision  that  such  officers  shall  be 
ineligible  to  the  Legislature,  where  the  power 
to  appoint,  suspena,  or  remove  them  is  vested 
in  the  mayor  and  common  council  by  an  Act 
authorizing  a  public  park  in  the  city,  and  they 
are  requinra  to  take  the  constitutional  oath  of 
office  and  to  give  bond,  are  prohibited  from 
holding  any  other  city  office,  and  are  given  the 
power  of  eminent  domain  and  to  pass  neces- 
sary ordinances  for  the  government  of  the 
park.  People,  Sherwood,  v.  State  Bd.  of  Can- 
tw««gr»(N.  Y.)  646 

10.  That  the  powers  and  duties  of  park  com- 
missioners are  regulated  by  general  lajv,  and 
that  consequently  thev  do  not  act  under  the 
direction  or  control  of  the  city  government  or 
of  anv  of  its  officers,  does  not  deprive  them  of 
the  character  of  city  officers.  Id. 

Notes  akd  Briefs. 

See  also  Apfbopbiatioks;  Peddlebb. 

Mandamus  to  compel  payment  of  claim 
against,  see  Mandamus. 

Municipal  corporations;  as  trustee  of  a  char- 
ity. 69 

Power  of,  to  own  and  operate  electric-light 
plants.  268 

Who  are  city  officers.  646 

NAME.    See  also  Partnebship,  2. 

Notes  and  Briefs. 

Name;  the  acquisition  and  use  of,  by  an  in- 
dividual; form  of  the  Christian  name;  "junior" 
and  "senior;"  right  to  change  name;  business 
name;  signatures  and  indorsements  on  com- 
mercial paper;  name  for  carryinn;  on  suit;  ef- 
fect on  criminal  prosecutions;  abbreviations, 
etc.;  signature  of  Christian  names  by  their 
initials.  690 

NEOUOENCE.    See  also  Custom;  Land- 
lord AND  Tenant,  6. 

1.  A  toy  gun  is  not  such  a  dangerous  instru- 
ment that  a  man  can  be  held  negligent  in  giv- 
ing it  to  his  boy  nine  years  old,  with  caution 
to  De  careful  with  it  and  not  to  lend  it;  and  be 
is  not  liable  for  the  damages  where  in  his  ab- 
sence his  wife  permits  it  to  be  taken  by  a  vis- 
iting boy,  who  puts  out  the  eye  of  a  man  in 
the  street  with  a  shot  from  it.  Chaddock  v. 
Plummer  (Mich.)  675 

2.  Leaving  unfastened  and  insecure  against 
accidents  a  turntable  which  is  situated  in  an 
open  and  accessible  place  where  children  are 
in  the  habit  of  going  for  amusement,  with  the 
knowledge,  actual  or  constructive,  of  defend- 
ant's servants,  is  neglierence  which  will  render 
a  railroad  company  liable  for  injuries  received 
in  consequence  of  it  by  a  boy  seven  years 
old,  while  playing  upon  the  turntable.  Fort 
Worth  A  D.  6.  B.  Go.  v.  Bobertson  (Tex.)    781 

8.  A  mere  licensee  injured  in  the  dark  by  fall- 
ing through  an  open  trapdoor  while  crossing 
the  platform  of  a  railroad  station,  which  the 
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company  allows  people  to  use  as  a  short  cut 
between  public  streets,  cannot  recover  damai^es 
from  the  company,  although  no  lip:ht  or  barrier 
was  placed  at  the  opening.  Redigan  ▼.  Boston 
<Sk  M.  R.  Go.  (Mass.)  276 

4.  A  shipper  of  naphtha  described  as  "car- 
bon oil"  in  the  freight  bill,  in  barrels  marked 
"unsafe  for  illuminating  purposes,"  is  liable  to 
the  conductor  of  the  tram  who  was  injured  by 
an  explosion  while  in  the  car  where  the  naph- 
tha was  with  a  lamp,  if  he  did  not  know  what 
was  in  the  barrels,  although  the  carrier  ha(^ 
been  informed  of  their  contents.  Standard 
Oil  Co,  V.  Tiemey  (Ky.)  677 

5.  The  negligence  of  a  husband  will  not, 
merely  because  of  the  marital  relation,  be  im- 
puted to  his  wife,  who  is  injured  while  riding 
with  him.  Louisville,  N.  A,  db  C,  B.  Co,  v. 
Creek  (Ind.)  788 

6.  The  negligence  of  the  driver  of  a  public 
hack  is  not  imputable  to  a  passenger  who  is  in- 
jured by  a  collision  between  the  hack  and  a 
railroad  train.  Etist  Tennessee,  V.  <Sb  O,  B.  Go, 
V.  Markens  ((Ja.)  281 

.  7.  A  girl  is  not  necessarily  chargeable  with 
negligence  in  failing  to  keep  in  mind  the  dan- 

ger  of  the  fall  of  plaster  from  the  ceiling  of  a 
allway  in  a  tenement,  under  which  she  has  to 
pass  in  going  to  her  apartments.  DoUard  v. 
Boberts  (N.  Y.)  238 

8.  Negligence  in  getting  into  peril  is  not  the 
proximate  cause  of  an  injury  which  could  still 
have  been  avoided  bv  proper  care  of  the  other 
party.  Clark  v.  Wilmington  dt  W,  R  Co, 
(N.  C.)  749 

9.  Peril  ao  suddenly  precipitated  upon  a  per- 
son as  to  leave  no  time  for  voluntary  action 
precludes  the  question  of  his  contributory  neg- 
ligence, although  he  did  not  choose  the  best 
way  of  escape  from  the  danger.  VaUo  v. 
United  States  Exp,  Co,  (Pa.)  748 

NoTBs  AND  Briefs. 

See  also  Laitplord  and  Tenant;  Master 
AND  Servant. 

Negligence;  in  respect  to  guns  and  similar 
dangerous  agencies.  675 

Of  driver,  whether  imputable  to  his  wife  in- 
jured while  riding  with  him.  788 

Liability  of  railways  for  injuries  to  children 
trespassing  on  turntable;  when  recognized; 
where  repudiated;  degree  of  security  required; 
contributory  negligence.  781 

Contributory  in  crossing  railroad.  615 

NEWSPAPERS. 

Notes  and  Briefs. 
Newspapers;  as  manufactures.  107 

NEW  TRIAL. 

1.  The  rule  denying  a  new  trial  for  merely 
cumulative  evidence  does  not  apply  where  the 
evidence  is  to  prove  an  alibi.  State  v.  SUyioe 
(Wash.)  609 

'  2.  A  new  trial  on  the  ground  of  newly  dis- 
covered evidence  in  a  homicide  case  will  not  be 
denied  for  lack  of  diligence,  where  defendant 
14  L.  R.  A. 


is  a  poor,  ignorant,  obscure  tramp  tinker  with- 
out money,  standing,  friends,  or  even  acquaint- 
ances, and  who  was  shut  up  in  jail  oblured  to 
rely  on  the  efforts  of  counsel  appointed  to  de- 
fend him,  and  some  diligence  is  shown,  al 
though  an  important  part  of  the  newly  dis- 
covered evidence,  which  is  to  show  an  alibis  is 
that  of  a  person  at  whose  house  the  defendant 
called  on  the  day  of  the  homicide.  Id. 

Notes  and  Briefs. 

New  trial;  cumulative  evidence  as  ground 
for;  what  is  cumtilative  evidence;  modifica- 
tions and  limitations  of  the  rule;  admissions 
and  declarations  of  party;  other  instances.  609 

NOTICE.  See  also  Pubucation.  Notes 
and  Briefs. 

Notice  to  one  who  collects  rents  in  a 
tenement  building,  and  who  also  gives  atten- 
tion to  repairs  on  it,  of  the  danger  that  plastering 
on  the  ceiling  of  a  hallwav  will  fall,  will  charge 
the  owner  with  notice  of  tne  danger.  DoUard  v. 
Boberts  (N.  Y.)  238 

NUISANCES. 

One  owning  and  operating  ovens  for 
manufacturing  coke  from  coal  obtained  from 
strangers,  and  not  mined  in  the  land  on  which 
the  ovens  stand,  the  natural  effect  of  which  is 
to  substantially  injure  property  in  their  vicin- 
ity, must  pay  to  the  owners  of  such  property 
the  damages  sustained  by  them,  although  the 
ovens  are  located  on  his  own  land  at  a  place  so 
well  adapted  to  the  business  that  they  would 
not  be  enjoined.    RoNt  v.  Carnegie  (Pa.)     329 

Notes  and  Briefs. 

Nuisance:  liability  for  use  of  premises  which 
damages  neighbors.  329 

OFFICERS.  6ee  also  Legislature;  Man- 
damus, 5;  Municipal  Corporations,  6. 
9,  10. 

1.  The  period  between  the  expiration  of  his 
term  and  the  qualification  of  his  successor  is 
as  much  a  part  of  the  incumbent's  term  of  of- 
fice as  the  fixed  statutory  period,  where  the  law 
provides  that  he  shall  hold  over  until  his  suc- 
cessor qualifies.  KimberlainY,  State,  ToiD{ln6.) 

2.  The  vacancy  provided  for  by  Ind.  Rev. 
Stat,  g  5527,  by  the  failure  of  an  officer  to  give 
bond  within  ten  days  after  receipt  of  his  cerafi- 
cate,  does  not  apply  where  he  dies  before  the 
certificate  is  issued.  Id, 

8.  The  death  of  a  person  elected  to  an  office, 
before  he  qualifies,  does  not  create  a  vacancy 
where  the  Constitution  provides  that  the  in- 
cumbent shall  hold  office  for  his  term  and  until 
the  election  and  qualification  of  his  successor. 

Id, 

4.  A  commission  is  not  complete  until  it 
has  been  signed,  countersigned,  and  sealed  in 
accordance  wil^h  Fla.  Const,  art.  4,  ^  14:  nor 
is  a  copy  of  an  uncompleted  commission,  or  of 
the  record  thereof,  evidence  of  any  appoint- 
ment to  office.  State,  Fleming,  v.  Crawford 
(Fla.)  253 


Pabdon— Peddlkrs. 


003 


5.  A  justice  of  the  peace  is  Dot  personally 
liable  in  damages  for  erroneously  deciding  in 
ffood  faith  that  he  has  Jurisdictioo  to  try  a  de- 
fendant who  has  offered  bail  for  appearance 
before  the  ^rand  jury  and  demanded  a  trial  by 
jur^  after  indictment,  where  the  justice  had 
junsdiction  of  the  offense  and  of  the  defendant 
except  for  such  offer  and  demand.  Austin  v. 
Vrooman  (N.  Y.)  139 

6.  A  governor  whose  term  extends  until  his 
successor  is  duly  qualified  is  de  jure  as  well  as 
de  facto  governor  until  the  declaration  of  his 
successors  election  has  been  made  in  the  man- 
ner provided  by  the  Constitution.  State,  Mar- 
ri$,  V.  BvJkeley  (Conn.)  657 

Notes  and  Bbibfs. 

See  also  MuNiciPAii  CJorporationb. 

Of&cer;  judicial;  personal  liability  of,  for 
judicial  acts;  necessity  of  jurisdiction;  conclu- 
siveness of  determination  as  to  jurisdiction; 
statutory  limit  of  jurisdiction ;  issuing  warrants, 
attachments,  etc.;  errors  occurring  after  ac- 
quiring jurisdiction;  enforcement  ofauthority; 
contempt;  conflicting  with  higher  court;  mal- 
ice or  impure  motives;  offlciousness;  inter- 
meddling; corrupt  use  of  authority;  proceed- 
ings after  judgment.  188 

Vacancy  by  death  of  officer  elected,  before 
his  term  begins.  858 

PARDON. 

NoTBS  AND  Bbibfs. 

Pardons,  conditional;  what  conditions  al- 
lowable; acceptance:  compliance  with  condi- 
tion; construction;  breach  of  condition;  how 
forfeiture  enforced.  285 

PARK   COMMISSIONERS.    See   Mu- 
nicipal COBFOBATIONS,  9,  10. 


.   See  Appbopbiations,  Notes  and 
Bbibfs. 

PARLIAMENTARY   LAW.    See 

Schools. 

PAROLE. 

Parole  of  prisoner,  see  Cbihinal  Law, 
KoTBS  AND  Bbibfs. 

PARTNERSHIP. 

1.  Retiring  partners  who  engage  again  in 
the  same  kind  of  business  after  transferring 
their  interest  in  the  old  business  to  the  other 
partners,  whether  the  goodwill  be  included  in 
the  transfer  or  not,  have  the  right,  not  only  to 
advertise  their  new  business,  but  also  to  solicit 
the  customers  of  the  old  Arm  personally,  un- 
less they  have  bound  themselves  not  to  do  so 
by    their   contract.       Williams   v.    Farrand. 

(Mich.)  ler 

2.  The  right  of  retiring  partners  to  engage 
again  in  business  under  their  own  names  or 
any  collocation  of  their  own  names,  after  sell- 
ing their  interest  in  the  firm,  is  not  restricted 
except  by  their  own  agreement,  even  if  the 
collocation  of  their  names  which  they  adopt  as 
the  name  of  a  new  firm  which  they  organize  is 

14L.R.A. 


similar  or  identical  with  the  old  firm  name, 
where  there  is  no  attempt  at  deception.  But 
they  have  no  right  to  represent  their  business 
as  a  continuation  of  that  of  the  old  firm.      Id. 

8.  A  description  of  several  tracts  of  land  ac- 

S[uired  by  different  titles,  but  merged  together 
or  coal  works,  with  a  valuation  as  one  tract, 
constitutes  a  sufficient  description  and  valua- 
tion in  a  schedule  of  property  subscribed  to  a 
limited  partnership.  Laftin  dk  R.  Potoder  Co,  v. 
Ste^/tler  (Pti,)  690 

4.  The  "full  name"  of  a  member  of  a  lim- 
ited partnership  is  signed  to  the  statement  as 
required  by  the  Pennsylvania  Act  of  1874,  when 
signed  in  the  form  habitually  used  by  him  in 
business  and  by  which  he  is  Known  in  the  com- 
munity, although  it  consists  only  of  a  surname 
and  initials.  Id. 

5.  A  description  of  buildings,  engines,  and 
other  property  belonging  to  coal  wo&s  is  suffi- 
cient in  a  schedule  of  property  subscribed  to  a 
limited  partnership,  if  it  identifies  the  property 
so  far  that  a  creditor  or  sheriff  could  go  upon 
the  land  and  identify  or  levy  upon  it.  Id. 

NoTBS  AND  Bbibfs. 

Partnership;  right  of  retiring  partners  to  use 
their  own  names,  though  similar  to  the  firm 
name,  in  a  rival  business.  161 

PATMENT.    See  also  Limitation  of  Ac- 
tions, 2,  NoTBB  AND  Bbibfs. 

1.  €kx>d  faith  in  receiving  payment  of  a 
debt,  with  notice  that  the  money  belongs  to  the 
debtor's  principal,  will  not  relieve  the  creditor 
from  liability  to  refund  it  to  the  principal  if 
the  agent  had  no  authority  to  use  it  for  such 
payment.     Gerard  v.  McCormiekiN.  Y.)    284 

2.  The  words  "Agt.  Glass  Buildings,"  added 
to  the  signature  to  a  check,  are  enough  to  put 
one  who  receives  it  in  payment  of  a  debt  from 
the  signer  on  inquiry  as  to  his  authority  to  use 
the  fund  for  sucn  payment.  Id. 

8.  An  indorsement  reading,  "Received  on 
the  within  notes,"  written  on  the  back  of  a 
sheet  on  the  face  of  which  several  notes  of  the 
same  date  are  written,  is  to  be  treated  as  an  ap- 
plication of  payment  upon  all  the  notes,  no 
matter  whether  the  writing  extends  over  the 
back  of  more  than  one  of  the  notes,  or  not, 
provided  the  payment  was  so  made  as  to  jus- 
tify such  an  application.    Sanborn  v.  Cole  (Vt.) 

208 

4.  A  debtor's  forgetfulness  'of  the  number 
of  notes  given  to  his  creditor,  and  his  conse- 
quent belief  that  there  are  only  three,  instead 
of  five,  will  not  prevent  application  of  a  pay- 
ment made  by  him  without  direction,  upon  all 
the  notes.  Id. 

5.  The  debtor's  blindness  does  not  entitle 
him  to  any  special  protection  in  respect  to  the 
application  of  a  general  payment  on  notes,  one 
of  which  is  barred,  in  the  absence  of  any  fraud 
or  concealment  by  the  creditor.  Id. 

PEDDLERS.    See  also  Comhbbce,  1-8. 

Notes  and  Bbibfs. 

Peddlers  and  drummers;  as  related  to  inter- 
state commerce.  97 
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Peddling;  validity  of  ordinances  regalating. 

PERSONAL  DEFENSE.    See  Eminent 
Domain,  10. 

PHYSICAL      EXAMINATION.      See 

Discovert  and  Inspection;  Evidence, 
Notes  and  Briefs. 

PHTSICIAN  AND  SURGEON. 

1.  A  physician  employed  bv  a  city  to  treat 
patients  in  an  almshouse  will  not  be  relieved 
from  liabilitv  to  a  patient  therein  for  failure  to 
exercise  ordinary  care  and  skill,  although  he 
is  paid  by  the  city,  and  not  by  the  patient. 
Du  Bats  V.  Decker  (N.  Y.)  429 

2.  Aggravation  of  an  injury  caused  by  the 
malpractice  of  a  surgeon  will  only  mitigate 
damages,  and  not  defeat  a  cause  of  action  for 
the  malpractice.  Id. 

Notes  and  Briefs. 

Physicians;  liability  for  malpractice  when 
serving  gratuitously  or  employed  by  third  par- 
ty. 429 

PLEADING. 

1.  A  bill  by  the  guardian  of  an  insane  per- 
son to  set  aside  transfers  of  his  property  ob- 
tained by  fraud  may  be  amended  oy  substitut- 
ing the  ward  as  plaintiff.  Lombard  v.  Morse 
(Mass.)  278 

2.  The  refusal  of  a  court  to  strike  out  aver 
ments  of  willful  neglect  from  plaintiff's  peti- 
tion, after  he  had  elected  to  proceed  under  a 
statutory  provision  as  to  ordinary  negligence, 
does  not  make  the  action  one  for  wulnil  ne- 
glect under  a  different  provision  of  tlie  statute. 
louimlle  Safety  Vault  dt  T.  Go.  v.  Louinille 
db  JH.  R,  Co.  (Ky.)  579 

8.  A  complaint  for  libel  charging  the  sale 
of  papers  containing  a  libelous  arucle  need  not 
affirmatively  allege  that  defendant  knew  that 
such  articles  were  contained  in  the  papers 
sold.     Street  v.  Johnson  (Wis.)  208 

4.  If  defendant  in  an  action  on  a  bill  of 
exchange  seeks  the  benefits  of  provisions  of  the 
law  of  a  foreign  State  where  the  bill  wa^ 
drawn  and  is  payable,  which  limit  the  amount 
of  attorneys'  fees  to  be  allowed,  he  must  sub- 
stantially set  out  such  law  in  his  answer. 
Alleging  his  conclusions  as  to  its  provisions 
is  insufficient.  Bank  of  Commerce  v.  Fugua 
(Mont)  588 

Notes  aitd  Briefs. 

Pleading;  extension  of  time  by  Sunday.  120 

POWERS. 

A  power,  not  coupled  with  an  interest, 
to  convey  a  right  to  use  a  private  alley  laid  out 
entirely  on  land  of  the  donor  of  the  power, 
cannot  be  exercised  after  the  donor  has  parted 
with  his  title  to  the  land  upon  which  the  allev 
is  situated.     Fisher  v.  Fair  (S.  C.)  88"'3 

PRESCRIPTION.    See  Canals,  1. 
14  L.  R.  A. 


PRESIDENT.    See  Corforatioss,  Notes 
AND  Briefs. 

PRESUMPTIONS.    See  Evidence.  U., 
Notes  and  Briefs. 


PRINCIPAL  AND  AGENT. 

Payment,  1. 

Notes  and  Briefs. 


See  also 


Principal  and  agent;  agent's  power  to  use 
propertv  of  his  principal  for  payment  of  his 
own  debt;  on  sale  of  property:  on  collections; 
pledging  property.  284 

PRIVACY.    See  also  Damages,  15. 

Notes  and  Briefs. 

Privacy;  right  to;  damages  for  interferenre 
with.  781 

PRIVILEGE.    See  Witnesses,  1. 

PRIVITY.    See  Landlord  and  Tenakt^ 

4. 

PROPERTY. 

Property;  recapture  of  by  force,  see  As- 
sault AND  Battery,  Notes  and  Briefs. 

PROXIBLIkTE  CAUSE.    See  also  Neo- 

LIGENCE,  8, 

1.  The  negligent  throwing  of  a  trunk  from 
an  express  delivery  wagon  in  a  highway,  which 
so  suddenly  puts  a  passer-by  in  peril  that  he 
falls  over  another  small  trunk  lying  on  the 
sidewalk  and  is  injured,  is  the  proximate  cause 
of  his  injury.  VaUo  v.  United  States  Exp, 
Co,  (Pa.)  748 

2.  An  injury  to  a  horse  '*  is  caused  by  any 
moving  train  or  engine,"  within  the  meaning 
of  Hilfs  (Or.)  Code,  §  4044,  making  a  railroad 
company  liable  for  animals  killed  or  injured 
"upon  or  near  any  unfenced  track  of  any  rail- 
road," where  the  horse  was  frightened  by  the 
train  and  ran  ahead  of  it  and  fell  into  an  open 
trestle  and  was  injured,  although  the  animal 
was  not  touched  by  the  train.  Meeker  v. 
ydrthem  R  R.  Co,  (Or.).  841 

Notes  and  Briefs. 
Proximate  cause;  of  personal  Injury.        744 

PUBIiIC.    See  also  Fisheries,  1. 

Public  buildings,  improvements,  and  entei^ 
tainments,  see  Apfropriationb,  Notes  and 
Briefs. 

Public  business,  see  Waters,  5. 

Public  purposes,  see  Appropriations,  3. 

Public  trial,  see  Criminal  Law,  Notes 
AND  Briefs. 

Public  use,  see  Appropriations,  8. 

PUBLICATION. 

A  notice  required  by  statute  to  be  pub> 
lished  in  a  newspaper  printed  in  German  must 
be  printed  in  the  German  language;  but  a  stat- 
ute or  ordinance  required  to  be  published  in 


Public  Imfbovembnt&->Rbcobd8. 
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such  paper  must  be  printed  in  English,  unless 
there  is  a  legislative  direction  to  the  contrary. 
State^  North  Oraiige  Ba/pt,  Church,  v.  Orange 
(N.  J.)  62 

Notes  and  Bbibfs. 

Publication;  of  official  notices  in  foreign 
language.  •  o4 

PUBLIC  IMPROVEMENTS. 

1.  Assessments  according  to  the  value  of  the 
land,  and  not  according  to  the  amount  of  ben- 
efits received  by  each  parcel,  to  pay  for  a  pub- 
lic improvement  in  an  irrigation  district,  are 
not  unconstitutional  unless  by  force  of  an  ex- 
press constitutional  provision,  as  such  assess- 
ments are  included  in  the  inherent  power  of 
taxation,  which  is  not  limited  to  the  benefits 
received.    Be  Madera  Irrig,  DUt.  Bands  (Cal.) 

755 

2.  Land  not  at  all  benefited  by  the  public 
improvements  of  an  irrigation  district  in  which 
it  is  included  does  not  have,  on  that  account, 
a  constitutional  exemption  from  assessment.  Id. 

Notes  aitd  Bribfs. 

Public  improvements;  bribery  by  offer  to 
public  to  obtain.  62 

Necessity  of  special  benefit  to  sustain  assess- 
ments for;  legislative  discretion  as  to  rule  of 
apportionment;  charging  burden  of  street  im- 
provement on  abutting  lot  directly.  755 

PURPRESTURE. 

A  purpresture  is  not  made  by  occupation  of 
part  of  a  river  bed  bv  one  who  owns  the  soil 
to  the  center  of  the  nver  subject  to  the  public 
right  of  navigation,  where  he  does  not  abridge 
or  injure  the  public  use.  Orand  Bapids  v. 
P&iters  (Mich.)  498 

QUORUM. 

There  is  a  quorum  of  the  supreme  court, 
under  a  constitutional  provision  tbat  the  court 
''shall  consist  of  a  chief  justice  and  two  asso- 
ciate justices,  any  two  of  whom  shall  constitute 
a  quorum,"  where  the  two  associate  justices, 
or  of  one  of  them  and  a  person  "learned  in  the 
law,"  commissioned  by  the  governor  in  place 
of  the  other  associate  justice,  who  is  disquali- 
fied to  sit,  are  present  in  the  case,  although 
there  is  a  vacancy  in  the  office  of  the  chief 
justice.     Williams  v.  Benet  (S.  0.)  825 

QUO  WARRANTO. 

1.  The  superior  court  as  a  court  of  general 
jurisdiction  in  Connecticut  may  take  jurisdic- 
tion in  quo  warranto  to  establish  the  riffht  of 
a  person  to  the  office  of  governor,  where  he  has 
received  a  majority  of  all  the  votes  cast  and 
the  General  Assembly  refuses  to  actor  has  lost 
the  power  to  do  so,  so  that  he  is  remediless 
unless  the  court  may  intervene.  State,  Morris, 
V.  Bulkeleff  {Conn,)  657 

2.  An  information  in  quo  warranto,  which 
alleges  only  that  the  relator  appears  by  the  re- 
turns to  have  a  majority  of  ail  the  votes,  is 
insufficient  without  alleging  that  he  had  a  ma- 
jority of  all  the  votes.  Id. 

14  L.  R  A. 


RAILROADS.    See  also  NBaLiGBNCU  2» 
«i^Proximatb  Cause,  2. 


1.  A  lessee,  from  a  Stale,  of  a  railroad 
under  a  lease  requiring  the  road  to  be  returned 
in  as  good  condition  as  when  it  was  received, 
is  not  entitled  at  the  expiration  of  the  lease  to 
remove  new  side  tracks  and  other  erections 
built  upon  the  line  of  the  road,  or  to  remove 
steel  rails  and  other  Improved  appliances 
which  the  lessee  had  put  upon  the  road,  and 
substitute  rails  and  appliances  similar  to  those 
in  use  at  the  time  of  the  lease.  Western  dk  A. 
B.  Co.  V.  /SSto^CGa.)  488 

2.  When  a  gate  provided  at  a  railroad  cross- 
ing is  open  a  traveler  has  a  right  to  presume  that 
it  u  safe  to  cross,  in  the  ab^nce  of  knowledge 
to  the  contrary,  Btans  v.  Lake  Shore  &  M. 
8.  B.  Co.  (Mich.)  228 

8.  A  female  passenger  in  a  public  hack  is 
under  no  duly  to  supervise  the  driver  at  a  pub- 
lic crossing,  or  to  look  or  listen  for  approach- 
ing trains,  unless  she  has  some  reason  to  distrust 
his  diligence  in  those  matters.  East  Tennessee, 
V.  ds  O.  B,  Co.  V.  Markens  (Ga.)  281 

4.  The  negligence  of  agateman  at  a  railway 
crossing  in  allowing  a  street  car  to  get  almost, 
if  not  entirely,  upon  the  track  before  giving 
any  warning  when  an  engine  was  approaching, 
and  then  in  giving  contnidictory  signals  as  to 
stopping  or  going  ahead,  may  render  the  rail- 
way company  liable  for  an  injury  to  a  passen- 
ger in  the  street  car  in  jumping  from  the  car 
under  a  reasonable  apprehension  of  danger, 
although  there  was  no  real  danger  because  the 
engine  was  under  perfect  control.  Kleiber  v. 
PeopWsB.  Go.  (Mo.)  6ia 

5.  Reckless  exposure  to  danger  in  getting 
upon  a  railroad  trestle  in  advance  of  a  train 
will  not  relieve  the  railroad  company  from  lia- 
bility for  running  a  person  down  on  the  trestle, 
if  the  train  could  have  been  stopped  in  time  to 
prevent  it  after  discovering  his  peril,  although 
the  engineer  by  a  miscalculation  judged  that 
the  man  would  be  able  to  get  across  the  trestle 
before  he  was  overtaken.  CUvrk  v.  Wilmington 
&  W.  B.  Co,  (N.  C.)  749 

Notes  Aim  BRiBFfi. 

See  also  Nbolioekce. 
Aid  to,  see  Appbofbiationb. 

Railroads;  injury  to  person  on  track.       749 

Effect  of  absence  of  gateman  at  crossing. 

22& 

When  injury  to  livestock  is  done  '*by"  or 
''caused  by"  railroad  train  or  engiDe,  within 
the  meaning  of  statutes  on  that  suoject.      841 

REAL   PROPERTY.      See    Recokds,. 
NoTBs  AI7D  Bbibfs. 

RECORDS. 

Notes  and  Bbibfs. 

Records;  of  title;  index  as  part  of;  of  judg- 
ments; of  lis  pendens;  of  attachment;  of  deeds 
and  mortgages;  necessity  of:  sufficiency  of. 

89a 
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Relatives—Skctabiak  Inbtitutions. 


RELATIVES. 

Notes  and  Briefs. 

Relatives  or  relations;  who  are;  by  blood; 
by  afQnity.  842 

RELEASE.    See  Exscutobs  akd  Adhin- 
isTBATOBs,  Notes  and  Bbiefs. 

RELIEF. 

Relief;  of  citizens,  see.  Apfbofbiationb, 
Notes  and  Briefs. 

RELIGIOUS  SOCIETIES. 

1.  The  mere  adoption  by  a  religious  society 
of  a  revised  confession  of  faith  which  is  not 
antagonistic  to  the  old  one  in  force  when  prop- 
erty was  granted  in  trust  for  the  maintenance 
of  a  meeting-house  for  the  society  does  not 
constitute  such  a  conversion  or  abuse  of  the 
trust  as  to  call  for  the  interposition  of  equity 
to  prevent  it.    Lamb  v.  Cain  (Ind.)  618 

2.  A  provision  of  a  church  constitution,  that 
no  change  shall  be  made  in  it  or  in  the  con- 
fession of  faith  unless  upon  request  of  two- 
thirds  of  the  whole  society,  means  two  thirds 
of  the  legal  votes  cast  upon  the  question,  and 
not  two  thirds  of  the  actual  number  of  mem- 
bers. Id, 

8.  The!  decision  of  the  legally  constituted 
ecclesiastical  tribunal  having  jurisdiction  of 
the  matter,  that  a  proposed  revised  confession 
of  faith  and  amended  constitution  of  a  relig- 
ious society,  the  question  of  the  adoption  of 
which  had  been  submitted  to  a  vote  of  the 
society,  has  become  the  fundamental  belief 
and  constitution  of  the  society,  is  binding  up- 
on the  civil  courts.  Id, 

4.  Members  of  a  religious  societv  who  ad- 
here to  a  revised  confession  of  faith  and  an 
amended  constitution  regularly  adopted,  which 
have  been  declared  bv  the  legally  constituted 
ecclesiastical  tribunal  to  be  the  fundamental 
belief  and  constitution  of  the  society,  consti- 
tute such  society  and  are  entitled  to  hold  prop- 
erty belonging  to  it;  and  those  who  refuse  to 
accept  such  changes  are  seceders.  Id, 

5.  A  prohibition,  in  the  constitution  of  a 
reliffious  society,  of  a  change  in  its  confession 
of  faith,  will  not  prevent  the  submission,  to 
the  vote  of  the  society,  of  propositions  to  make 
such  change  and  to  amend  the  constitution  so 
as  to  allow  it  to  be  made,  at  the  same  time. 

Id. 

REMOVAL  OF  CAUSES.    See  also  Evi- 
dence, 25. 

The  adoption  of  a  Missouri  corporation  as  a 
corporation  of  Arkansas  does  not  take  away 
its  character  as  a  Missouri  corporation,  or  pre- 
vent it,  when  sued  by  a  citizen  of  Arkansas  in 
a  court  of  that  State,  from  removing  the  suit 
to  a  federal  court.  Stephens  v.  St.  Louie  db  S. 
F.  R.  (Jo.  (C.  C.  W.  D.  Ark.)  184 

RESERVATION.    See  Easeioents.  2. 

REVIEW.    See  Appeal  and  Ebbob,  8. 
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REWARD. 

Rewards  for  criminals,  see  Apfrofbia- 
TiONs,  Notes  and  Bbiefs. 

SALE. 

1.  A  merchantable  article  is  called  for  by 
a  commercial  contract  for  the  purchase  of  a 
cargo  of  ice  to  be  shipped  to  the  purchaser. 
Murckie  v.  Cornell  (Mass.)  492 

2.  There  is  an  implied  warranty  on  a  sale 
of  goods  or  chattels  by  description,  when  the 
buyer  has  not  inspected  them,  that  they  shall 
be  fit  for  the  purpose  to  which  they  are  to  be 
applied,  when  that  purpose  is  known  to  the 
vendor.    Moree  v.  union  Stockyards  (Or.)  157 

3.  Facts  which  constituted  conditions  pre- 
cedent become  warranties  after  a  sale  becomes 
in  part  executed  or  consummated.  Id. 

4.  When  a  dealer  undertakes  to  supply 
goods  or  chattels  in  which  he  deals,  that  are  to 
be  applied  to  a  particular  purpose,  and  the 
buyer  necessarily  trusts  to  the  dealer's  judg- 
ment, there  is  an  implied  warranty  that  thev 
shall  be  reasonably  fit  for  the  purpose  for  which 
they  are  intended.  Id, 

5.  Where  goods  or  chattels  are  sold  by  de- 
scnptlon  there  is  an  implied  condition  that  they 
shall  correspond  to  that  description.  Id. 

6.  On  an  order  for  two  carloads  of  **beef 
cattle,"  when  the  dealer  accepts  it  and  selects 
and  ships  the  cattle  without  inspection  by  the 
buyer,  there  is  an  implied  warranty  that  the 
cattle  correspond  to  the  description.  Id, 

Notes  Ain>  Bbiefs. 

Sale;  implied  warranty  by  description.    167 

Implied  warranty  of  quality  in  sales  by 
description;  in  executory  sales;  vendee's  rights; 
vendee's  remedies;  in  executed  sales.  492 

SANCTION.    See  also  Statutes,  6. 

Notes  and  Bbiefs. 

Sanction;  of  evil  by  statute,  when  implied. 

846 

SCHOOLS.  See  also  Appbopbiations,  4, 
6,  Notes  and  Bbiefs;  Constitutional 
Law,  1. 

A  majority  of  those  who  vote,  though  less 
than  a  majority  of  those  actually  present  at 
the  meeting,  is  sufficient  to  carry  a  resolution 
at  a  school  meeting  for  the  issue  of  bonds, 
under  a  statute  requiring  "  a  majority  of  all 
the  inhabitants  .  .  .  entitled  to  vote,  to  be 
ascertained  by  taking  and  recording  the  ayes 
and  noes  of  such  inhabitants  attending  "  the 
meeting.    Smith  v.  Ptoctor  (N.  Y.)  408 

SEAMEN,  See  Constttutional  Law,  4. 

SECRETARY  OF  STATE.     See  Con- 

6BE86, 1;  Mandamus,  10. 

SECTARIAN  INSTITUTIONS. 


Notes  and  Bbiefs. 


Public  aid  to. 


418 


Seduction— Statutes. 
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SEDUCTION. 

1.  Fraud  in  obtaining  the  consent  of  parents 
to  the  marriage  of  an  infant  daughter  to  a  man 
who  has  a  lawful  wife  living  will  not  vitiate 
the  consent  so  as  to  make  him  liable  for  seduc- 
tion.   Lawyer  v.  Fritcher  (N.  Y.)  700 

2.  There  is  a  loss  of  service  which  will  sus- 
tain an  action  of  seduction,  where  an  infant 
•daughter  is  taken  away  as  a  wife  by  one  who 
fraudulently  obtains  the  consent  of  her  parents 
to  a  void  marriage.  Id, 

Notes  and  Bbisfs. 

Seduction;  loss  of  service  as  an  element  in 
action  by  father;  general  rules;  the  law  as 
administered  in  England;  the  American  rule 
of  constructive  ser^ce;  actual  service;  relin- 
•quishment  of  right  to  services;  relation  must 
exist  at  time  of  seduction;  when  the  child  is  of 
full  age;  what  service  is  sufficient  in  case  child 
is  of  age;  what  impairment  of  serving  power 
must  be  shown;  construction  of  statutes.    700 

SELF-CRIMINATION.     See  Criminal 
Law,  Notes  and  Briefs. 

SENATE.    See  Congress,  1. 

SENTENCE. 

Sentence,  suspension  of,  see  Criminal  Law, 
Notes  and  Briefs. 

SET-OFF  AND  COUNTERCLAIM. 

A  judgment  for  a  personal  tort  against 
several  defendants  may  be  offset  by  another 
Judgment  in  favor  of  one  of  them  only,  against 
the  plaintiff,  if  he  is  insolvent.  Hunt  v.  Con- 
rad (Minn.)  512 

SICKNESS. 

Notes  and  Briefs. 
Sickness;  effect  to  relieve  from  contract.  217 

SIDEWALKS.     See   Highways,    Notes 
AND  Briefs. 

SITUS.    See  Garnishment,  2,  Notes  and 
Briefs. 

SOLDIERS. 

Soldiers,  public  aid  in  furnishing,  see  Ap- 
propriations, Notes  and  Briefs. 

SPECIFIC  PERFORMANCE. 

An  agreement  by  an  uncle  to  leave  to 
bis  nieces  a  certain  portion  of  his  estate  at  his 
decease,  in  consideration  of  the  relinquishment 
of  control  over  them  by  their  father,  and 
upon  the  understanding  that  they  should  be- 
come members  of  bis  family,  cannot  be  specifi- 
cally enforced  where  he  dies  before  they  come 
into  his  family  or  under  his  control,  although 
a  relinquishment  of  their  father's  rights  has 
been  procured  by  a  surrender  of  all  their  claims 
upon  their  deceased  mother's  estate.  Jaffee  v. 
JaeciMm  (C.  C.  App.  8th  D.)  852 

STATE'S  ATTORNEY.     Sec   District 
AND  Prosecuting  Attorney, 
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STATUTE   OF   FRAUDS.      See    Con- 
tracts, Notes  and  Briefs. 

STATUTES.    See  also  Afproprt ations,  1 , 
2;  Corporations,  1;  Courts,  5. 

1.  A  bill  does  not  become  a  law,  although  it 
is  delivered  to  the  governor  and  never  returned 
by  him  to  the  Legislature,  if  it  is  immediately 
withdrawn  by  the  member  who  introduced  it, 
with  knowledge  that  the  governor  objected  to 
it,  in  accordance  with  a  custom  allowmg  such 
withdrawals,  and  under  the  statement  that 
leave  to  withdraw  had  been  given  by  the 
House,  under  a  constitutional  provision  that 
any  bill  shall  be  a  law  if  not  returned  by  the 
governor  within  ten  days.  McKenzie  v.  Moore 
(Ky.)  251' 

2.  A  statute  giving  bounties  for  planting 
trees,  to  be  paid  by  the  county  in  which  they 
are  planted,  is  void,  not  only  under  Mo.  Const, 
art.  4,  §  47,  prohibiting  a  ^rant  of  public 
money  or  thin^  of  value  in  aid  of  or  to  any  in- 
dividual association  or  corporation,  but  also 
because  the  giving  of  such  bounties  is  an  abuse 
of  the  power  of  taxation,  without  regard  to  any 
particular  constitutional  provisions.  Deal  v. 
Mimmppi  County  (Mo.)  622 

8.  If  the  title  of  a  statute  covers  a  f;eneral 
subject  it  is  sufficient,  no  matter  how  mmutely 
the  statute  may  go  into  details  germane  to 
that  subject.  State,  Terre  Haute,  v.  Kolsem 
(Ind.)   .  566 

4.  An  Act  to  which  the  only  objection  is  that 
its  title  is  broader  than  its  subject  matter  will 
not  be  set  aside  on  the  ground  that  its  subject 
is  not  clearly  expressed  in  its  title,  unless  the 
inference  is  irresistible  that  the  title  misled 
those  who  voted  for  it.  State  v.  Burydoerfer 
(Mo.)  846 

5.  The  subject  of  an  Act  cannot  be  held  to 
be  not  clearly  expressed  bv  the  title  "To  Pro- 
hibit Bookinaking  and  I^ool -Selling,''  on  the 

f  round  that  it  is  to  regulate,  and  not  to  pro- 
ibit,  simply  because  it  forbids  bookmakinff 
and  pool-selling  on  events  occurring  beyond 
the  borders  of  the  State,  without  alluding  to 
those  which  might  occur  within  its  borders, 
since  such  business  is  not  sanctioned  by  failure 
to  prohibit  it.  Id. 

6.  Mere  failure  to  include  the  whole  of  a 
class  of  evils  in  a  statute  prohibiting  and  pro- 
viding punishment  for  indulging  in  part  of  the 
class  does  not  sanction  by  implication  indul- 
gence in  the  omitted  portion.  Id. 

7.  A  statute  which  excludes  counties  then 
having  a  court-house  and  jail  worth  $35,000 
from  provisions  allowing  a  relocation  of  coun 
ty-seats,  but  does  not  exclude  therefrom  coun 
ties  which  may  have  such  buildings  in  the 
future,  is  repugnant  to  a  constitutional  prohi- 
bition against  local  or  special  laws  in  respect 
to  locating  or  changing  county  seats.  Edmunds 
V.  Herbrandson  (N.'  D.)  725 

8.  The  constitutional  inhibition  against  spe 
cial  legislation  does  not  prevent  classification, 
but  such  classification  must  be  natural,  not 
arbitrary;  it  must  stand  upon  some  reason, 
having  regard  to  the  character  of  the  legisla- 
tion of  which  it  is  a  feature.  Id. 

9.  It  is  not  the  form  but  the  effect,  of  a  stat- 
ute, which  determines  its  special  character.  Id. 
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10.  An  Act  relating  to  all  the  objects  to 
which  it  should  relate,  except  one,  is  as  much 
special  legislation  as  If  it  had  embraced  only 
the  object  excluded.  Edmundson  ▼.  Her- 
hranciMm  (N.  D.)  725 

11.  A  constitutional  prohibition  against 
special  laws  creating  municipal  corporations 
will  not  prevent  a  general  law  for  municipal 
corporations  of  a  particular  species  or  char- 
acter, even  if  in  the  nature  of  ^Ines  such  cor- 
porations can  find  occasion  for  theTr  organiza- 
tion in  a  portion  of  the  State  only.  Be  Madera 
Irrig,  Disi.  Bonds  (Cal.)  755 

12.  The  adoption,  by  the  Legislature,  of  a 
standard  of  classification  for  cities  for  the  sole 
purpose  of  bringing  a  single  municipality 
under  the  Act  does  not  mase  the  Act  void, 
where  the  subject  is  not  one  upon  which  special 
statutes  are  forbidden.  State,  Terre  Haute,  ▼. 
Kohem  (Ind.)  566 

18.  Whether  or  not  a  general  law  can  be 
made  applicable  to  a  particular  subject  on 
which  special  laws  are  not  prohibited  by  the 
Constitution  is  exclusively  a  legislative  ques- 
tion. Id, 

14.  A  statute  classifyiDg  cities  according  to 
the  enumeration  of  persons  between  the  ages 
of  six  and  twenty-one  years  is  not  so  uncertain 
as  to  be  incapable  of  enforcement,  where  such 
enumeration  is  provided  for  by  law.        Id, 

15.  The  history  of  the  times  when  an  Act 
was  passed  may  i)e  looked  to,  in  aid  of  its 
proper  construction.  Western  A  A,  B,  Go,  v. 
State  (Ga.)  488 

16.  In  passing  upon  the  constitutionality  of 
a  statute  the  court  must  confine  itself  to  a 

'  consideration  of  those  matters  which  appear 
upon  the  face  of  the  law  and  of  those  of  which 
it  can  take  judicial  notice,  and  cannot  consider 
evidence  aliunde  to  show  the  invalidity  of  the 
statute.    Stevenson  v.  Cdgan  (Cal.)  459 

Notes  Ain>  Briefs. 

See  also  Action  or  Suit. 

Statutes;  withdrawal  of  bill  from  governor. 

251 

General;  must  be  enacted  where  applicable; 
legislative  discretion.  566 

Local  or  special  concerning  municipalities. 

725 

Consideration  of  extrinsic  evidence  to  show 
unconstitutionalty  of;  statutes  incorporating 
counties  or  towns;  statutes  attacked  as  local; 
apparent  exceptions  to  the  rule;  statutes  affect- 
ing private  rights.  459 

Implied  sanction  of  evil  by.  846 

SUBSCRIPTION.    See  Assumpsit,  2. 

SUNDAT.    See  also  Time,    Notes   and 
Briefs. 

Selling  theater  tickets  and  managing  the  en- 
tertainment on  Sunday  is  ''laboring'  within  the 
prohibition  of  the  Arkansas  statute.  Quarks 
V.  State  (Ark.)  192 

Notes  and  Briefs. 

Sunday  labor;  commercial  transactions;  to 
prevent  loss  or  injury;  agricultural  operations; 
14  L.  R.  A. 


other  secular  employments;  to  save  time:  de- 
cisions affecting  carriers;  procuring  subscrip- 
tions; makine  will;  miscellaneons  decisions; 
English  decidons.  192 

SUSPENSION    OF   SENTENCE.     See 

Criminal  Law,  Notes  ahd  Briefs. 

TABBING. 

Taking;  what  is,  see  Eminent  Domain, 
Notes  and  Briefs. 

TASBS.    See  also  Interest,  3;  Lamdix>ro 
AND  Tenant,  5. 

1.  A  company  which  produces  electricity 
and  sells  it  to  customers  for  the  generation  of 
light,  heat,  or  power,  is  not  a  "manufacturing 
corporation"  within  Uie  meaning  of  the  Penn- 
sylvania Act  of  June  80,  1885,  exempting  the 
stock  of  such  companies  from  taxation.  The 
term  includes  only  that  class  of  productive 
industries  which  the  Legislature  by  previous 
statutes  had  sought  to  encoura^  and  bring 
within  the  State,  to  employ  capital  and  labor 
in  the  development  of  mineral  wealth  and  the 
production  of  the  staples  of  commerce.  Com. 
V.  Northern  EUetrie  Light  Co.  (Pa.)  107 

2.  An  electric-light  company  is  incladed 
witliio  the  general  exemption  of  manufacturing 
companies  from  taxation,  until  the  passage  of 
a  statute  expressly  taking  it  out  of  the  exemp- 
tion clause.  People,  Brush  Elee,  Ilium,  Co,  v. 
Wemple  (N.  Y.)  708 

3.  The  provision  for  an  appeal  from  the 
comptroller  to  a  board  composed  of  the  sec- 
retary of  state/attome^-general,  and  state  treas- 
urer, in  the  matter  of  a  corporation  tax  under 
the  last  clauses  of  §  1  of  N.  Y.  Act  1881,  does 
not  apply  where  a  corporation  has  neglected 
or  refused  to  make  anv  report,  but  only  to 
cases  where  the  comptroller,  not  being  satisfied 
with  the  report,  may  proceed  to  make  a  valua- 
tion of  his  own  and  settle  an  account  against 
the  company  upon  the  basis  of  it  2d^ 

4.  Money  received  under  a  power  of  appoint- 
ment created  bv  will  passes  **by  will,"  within 
the  meaning  of  a  statute  taxing  collateral  in- 
heritances.   Be  StewarVs  EstaU  (N. Y.)        835 

5.  Contingent  interests  under  a  power  of  ap- 
pointment created  by  will,  although  not  capa- 
ble of  valuation  at  testator's  death,  may,  after 
they  have  become  vested  by  the  appointment « 
be  appndsed  under  the  New  York  Collateral 
Inheritance  Act  of  1885,  §  13,  which  author- 
izes the  appointment  of  an  appraiser  "as  often 

and  whenever  occasion  requires."  Id, 

» 
Notes  and  Briefs. 

Taxes;  purposes  for  which  authorized,  see 
Appropriations. 

Exemption  of  electnc-Ught  company  as  a 
manufacturing  company,  708 

On  collateral  inheritance;  what  subject  to, 

887 

TELEGRAPHS. 

After  receiving  a  telegram  for  transmission, 
and  accepting  payment  for  the  same,  the  com- 
pany cannot  ddend  an  action  for  the  statutory 


Ticket  Brokebs— Trusts. 


909 


penalty  incurred  by  failure  to  deliver  it  with  I 
due  promptness,  on  the  ground  that  the  con- 
tents of  the  telegram  related  to  a  sale  of  fu- 
tures, and  consequently  to  an  illegal  transac- 
tion.    Gray  v.  Western  U.  Teleg.  Co,  (Ga.)  96 

TICKET  BROKERS. 

"To  sell  or  deal  in  tickets  issued  by  a 
railroad  company,"  which  is  prohibited  by 
statute  unless  done  by  a  duly  authorized  agent, 
does  not  mean  the  sale  of  a  single  ticket  which 
a  person  may  happen  to  have  that  he  cannot 
use,  but  applies  onl^  to  the  business  of  selling 
or  baying  and  selling  such  tickets.  8tate  v. 
Ray  (N.  C.)  529 

TIME. 

That  the  last  day  falls  on  Sunday  does 
not  extend  the  time  for  filing  a  statement  of  an 
election  contest,  under  a  statute  requiring  it  to 
be  filed  "  within  ten  days"  after  the  day  when 
the  votes  are  canvassed.  Brown  v.  Vailes 
<Ck)lo.)  120 

Notes  and  Bribfb. 

Time;  extension  of  time  when  last  day  falls 
on  Sunday;  rule  as  to  contracts:  as  to  bills  and 
notes;  time  for  pleading;  statutory  time; 
change  of  rule  by  statute;  for  redemption;  for 
court  proceedings.  120 

TOWN. 

Notes  akd  Briefs. 

See  also  Appropriations. 

Towns;  as  trustees  of  charities.  70 

TOY  GUN.    See  Negligbncb,  1. 

TRADEBLIkRK. 

The  appropriation  and  use  of  the  name  '*01d 
Sleuth,"  to  designate  serial  publications  of  de- 
tective stories,  does  not  give  a  right  in  the  word 
"SJeuth"  which  will  be  protected  against  the 
use  of  that  word  by  Others  in  entitling  similar 
stories.    Munro  v,  Tousey  (N.  Y.)  245 

Notes  and  Briefs. 

Trademarks;  infringement  of,  by  similarity 
of  names  of  articles.  245 

TRADENAME.    See  Partnership,  2.' 

TRESPASSERS.    See  Animals,  Notes 
AND  Briefs. 

TRIAL. 

1.  The  constitutional  right  to  a  "public 
trial"  in  a  criminal  case  is  violated  by  an  order 
of  the  court  to  a  police  officer  stationed  at  the 
door  of  the  court-room  to  **see  that  the  room 
is  not  overcrowded,  but  that  all  respectable  cit- 
izens be  admitted  and  have  an  opportunity  to 
get  in  whenever  they  shall  apply,  where  it  is 
shown  that  citizens  and  taxpayers  were  exclud- 
ed by  such  officer  while  the  seats  proyided  for 
spectators  were  not  all  occupied.  People  y. 
Murray  (Mich.)  809 

2.  The  fact  that  people  might  obtain  admis- 
sion to  a  court-room  oy  a  private  entrance 
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through  the  clerk's  office  is  no  answer  to  the 
charge  that  the  constitutional  right  to  a  public 
trial  was  denied  by  an  order  of  the  court  in 
pursuance  of  which  they  were  refused  admit- 
tance at  the  public  entrance.  Id. 

8.  Whether  the  circumstances  justify  a 
woman  in  jumping  from  a  car  runnmg  down 
a  steep  grade  with  no  one  in  charge  of  it,  and 
with  no  one  in  it  but  women  and  children, 
some  of  whom  she  sees  getting  oft,  is  a  ques- 
tion for  the  jury.  Western  Maryland  R,  Co, 
V.  Herold  (Md.)  75 

4.  Negligence  in  attempting  to  cross  a  rail- 
road track  without  the  usual  precautions, 
where  a  gate  is  open  and  a  person  in  the  gate- 
keeper's place  makes  a  signal  to  the  traveler 
the  meaning  of  which  is  in  dispute,  is  a  ques- 
tion for  the  jury.  Evans  v.  Lake  Shore  i  M, 
8,R  Co.  (Mich.)  228 

5.  The  court  can  say,  as  matter  of  law, 
that  the  cross-beam  in  front  of  an  engine  is  a 
more  dangerous  position  than  the  top  of  the 
train  while  it  is  in  motion.  Warden  v.  Zx^um- 
viOeAN.R.  Co.  (Ala.)  552 

6.  An  instruction  indicating  to  the  jury 
the  views  of  the  court  as  to  the  presumption 
arising  from  the  facts  is  erroneous.  Cariier  v. 
Troy  Lumber  Co.  (Dl.)  470 

7.  When  an  alleged  fact  is  entirely  unsup- 
ported by  evidence,  the  judge  may  aid  the 
jury  by  so  informing  them,  oast  Tennessee, 
V.  db.  G.  R.  Co,  V.  Markens  (Qa.)  281 

8.  A  prisoner  has  no  ri^ht  to  have  the  jury 
instructed  in  any  particular  form  of  words, 
under  a  statute  requiring  the  court  to  answer 
his  points  fully.  It  is  sufficient  if  the  law  ap- 
plicable to  his  case  is  plainly,  fully,  and  accu- 
rately stated  in  such  form  as  the  judge  may 
choose.     Com.  v.  McManus  (Pa.)  8i9 

9.'  Upon  a  trial  for  murder  for  shooting 
with  a  pistol  upon  a  street  corner,  an  instruc- 
tion that,  to  convict  of  murder  in  the  first  de- 
gree, the  lury  must  be  satisfied  that  ''premedi- 
tation and  the  deliberate  intent  were  there,  not 
merely  when  the  shot  was  fired,  but  pre- 
viously," is  alt  the  prisoner  is  entitled  to  ask; 
and  a  request  that  the  jury  must  find  "that  the 
prisoner  acted  upon  as  clear  and  premeditated 
a  motive  as  he  who  kills  by  poison  or  by  ly- 
ing in  wait"  is  properly  refused.  Id. 

10.  A  request  to  charge  in  a  murder  trial 
"that  the  jury  are  judges  of  the  law  as  well  as 
of  the  facts,  and  may  upon  the  whole  case  de- 
termine the  grade  or  the  offense,"  is  properly 
answered  by  charging  that  "the  statement  of 
the  law  b^  the  court  is  the  best  evidence  of  the 
law  withm  the  jury's  reach,  and,  viewing  it  as 
evidence  only,  the  juiy  must  be  guided  by 
what  the  court  has  said  with  reference  to  the 
law,"  under  a  constitutional  provision  that  the 
jury  in  indictments  for  libels  are  to  determine 
"the  law  and  the  facts  as  in  other  cases. "       Id, 

TRUSTS.    See  also  Banks,  1;  Courts,  1. 

Notes  and  BRrsFs. 

Trusts;  liability  of  trustee  for  loss  by  bank 
failure.  108 

Validity  of  charitable  trusts;  discretion  of 
trustee.  84 
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TURNTABLE.    See  Neoliobncb«  Notes 
AND  Bbisfs. 

VENDOR   AND    PURCHASER.    See 

also  Action  or  Suit,  8;  Contracts,  1. 

An  assignee  of  a  contract  for  tbe  sale 
of  real  estate,  who  turns  it  over  to  others  with- 
out formal  assignment,  so  that  they  receive 
the  benefit  Qf  the  purchase,— especially  if  he 
participates  therein  himself, — is  liable  upon  a 
covenant  to  pay  his  assignor  a  certain  sum  in 
case  he  sells  such  contract  or  completes  the 
purchase.     Fergugon -v.  McBeanlCsl,)  65 

VICE-PRESIDENT.   See  Corporations, 
Notes  and  Briefs. 

VIEW.    See  Eminekt  Domain,  5. 

VOTE.    See  Kelioious  Societies,  2. 

VOTERS  AND  ELECTIONS.    See  also 
Mandamus,  1-8,  6;  Schools. 

1.  Illegal  acts  of  a  board  of  county  canvass- 
ers in  counting  and  rejecting  votes  will  not 
justify  a  refusal  by  the  county  clerk  to  certify 
Its  returns,  where  he  is  made  by  statute  am- 
ply ex  officio  secretary  of  the  board  and  charged 
with  the  duty  of  attesting  its  action.  People, 
Daley,  v.  Rice  (N.  Y.)  648 

2.  A  county  canvassing  board  is  not  de- 
prived of  its  power  to  make,  certify,  and  re- 
turn its  canvass  by  the  absence  or  refusal  to 
act  of  the  county  clerk,  who  is  by  statute  made 
ex  officio  secretary  of  the  board,  and  charged 
with  the  duty  of  attesting  its  action  and 
transmitting  copies  of  its  statements  to  mem- 
bers of  the  state  board;  but  in  case  of  such 
absence  or  refusal  the  board  may  designate  one 
of  its  own  members  secretary  pro  tempore,  and 
he  may  lawfully  certify  and  transmit  state- 
ments, upon  which  the  state  board  may  legally 
act.  Ja. 

8.  The  power  of  the  state  canvassing  board 
is  confined  solely  to  ascertaining  the  result  of  the 
figures  in  the  returns,  and  its  duty  is  to  declare 
such  result  according  to  law.  It  cannot  in- 
quire into  the  eligibilitv  of  candidates,  or  de- 
clare a  minority  candidate  elected  because  of 
his  competitor's  ineligibility;  nor  can  it  con- 
sider or  act  upon  any  extraneous  papers  or  in- 
formation beyond  that  contained  in  the  re- 
turns themselves.  People,  Sherwood,  v.  State 
Bd.  of  Cantaesers  (N.  Y.)  646 

4.  Statutory  permission  to  use  unofl3cial  bal- 
lots in  tbe  absente  of  the  official  ones  required 
by  law  to  be  prepared  and  furnished  at  public 
expense  for  the  use  of  voters  at  public  elec- 
tions, and  to  contain  a  certain  official  indorse- 
ment, will  not  justify  the  counting,  as  unof- 
ficial, of  ballots  purporting  to  be  official,  but 
which  are  defective  because  bearing  the  wrong 
indorsement.  Peo]^,  Nichols,  v.  Boa/rd  or 
Cotinty  Canvassers  (N.  Y.)  624 

5.  Where  all  the  ballots  of  one  political  party 
cast  at  a  particular  polling  place  bear  a  wrong 
indorsement  by  which  they  may  be  distin- 
guished from  other  ballots  cast  at  the  same 
place,  in  contravention  of  the  provisions  of  an 
Act  providing  for  the  secrecy  of  the  ballot,  a 
count  of  them  will  not  be  justified  by  the  facts 
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that  the  indorsement  was  wrong  because  of  a 
mistake  of  the  county  clerk  in  distributing 
ballots  to  the  polling  places,  that  they  have 
been  cast  by  the  voters  and  received  by  tbe 
inspectors  in  good  faith,  and  that  their  rejec- 
tion will  result  in  disfranchismg  many  voters 
and  altering  an  honest  expression  of  the  popu- 
lar will.  Id. 

6.  Ballots  which  are  distributed  to  and  cast  at 
a  polling  place  different  from  the  one  for  which 
they  were  indorsed  cannot  be  counted  under  a 
law  to  enforce  secrecy  of  the  ballot  and  provide 
for  the  printing  and  distribution  of  ballots  at 
public  expense,  which  iiequiref  each  ballot  to 
be  indorsed  as  an  official  ballot  for  the  polling 
place  at  which  it  is  to  be  used,  and  prohibits 
the  countinj^  of  ballots  which  have  not  the 
printed  official  indorsement,  when  the  wrong' 
indorsement  appears  upon  the  tickets  of  one 
party  only,  thereby  rendering  them  easily  dis- 
tinguishable from  all  the  other  ballots.        Id. 

7.  The  county  judge  sitting  in  term  time  in 
his  regular  capacity  as  the  count v  court  has 
jurisdiction,  under  the  Colorado  Act  of  1885, 
to  try  contested-election  cases  of  county 
officers.    Brown  v.  Vailes  (Colo.)  120 

Notes  and  Bribfs. 

Voters  and  elections;  duty  of  board  of  can- 
vassers. '  624 

WARRANTS.    See  Counties,  2. 

WARRANTY. 

Warranty,  implied,  see  Sale,  1,  Notes 
AND  Bhii£fs. 

WATERS.    See  also  Canals,  1;  Harbors, 

1.8. 

1.  A  statute  declaring  a  stream  to  be  navi- 
gable cannot  affect  the  existing  riffhts  of  indi- 
viduals as  fixed  by  their  aeeos.  AUen  v. 
Weber  (Wis.)  861 

2.  Surface  water  on  one's  premises,  in- 
cluding that  which  has  been  thrown  thereon 
from  higher  levels  by  embankments,  ditdies, 
drains,  and  culverts,  may  be  lawfully  turned 
and  diverted  from  his  land  to  the  land  of  an- 
other; and  the  only  remedy  of  the  latter  is  to 
pass  it  on  again  to  other  lands.  Johnson  v. 
Chicago,  St.  P.  M,  ^  0,  R.  Co.  (Wis.)  495 

8.  The  rule  of  a  water  company  to  require 
payment  at  a  stated  period  of  the  amount  due 
from  the  consumer,  as  a  condition  precedent 
to  continuing  his  water  supply,  is  reasonable 
and  lawful.  Taeoma  Hotel  Go.  v.  Taeoma 
Light  d  W.  Co.  (Wash.)  609 

4.  A  corporation  organized  to  supply 
water  to  a  city  and  its  inhabitants,  and  siven 
the  right  to  lay  its  pipes  in  the  streets  for  that 
purpose,  is  enflraged  in  a  public  business,  and 
may  be  oompened  to  furnish  water  on  reason- 
able terms  to  all  inhabitants  who  apply  for  it, 
although  there  is  no  express  provision  in  its 
grant  of  franchises  to  that  effect.  Bangen  v. 
Albina  Light  c§  W.  Co.  (Or.)  424 

5.  The  fact  that  a  pipe  laid  by  a  water 
company  along  a  street  in  the  exercise  of  its 
franchise  was  laid  under  an  agreement  with 
certain  persons  who  paid  the  expense,  that 
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they  should  have  the  exclusive  use  of  the  wat- 
er, and  that  the  company  should  not  tap  the 
pipe  without  their  consent  unless  it  first  repaid 
them  for  the  pipe,  will  not  relieve  the  com- 
pany from  its  obligation  to  supply  water  to  all 
persons  living  on  said  street  who  may  apply 
for  it,  on  reasonable  terms.  la. 

Notes  akd  Bbiefs. 

Waters;  right  to  obstruct  or  divert  surface 
waters.  496 

Water  companies;  right  to  stop  supply  of 
water  for  default  in  payment.  669 

WHARVES.    See    Docks,    Kotbs    and 
Briefs. 

WILLS.    See  also  Chabitable  Uses,  6. 

1.  The  signine  of  a  will  by  witnesses  be- 
fore it  is  signed  l>y  the  testator  is  invalid,  al- 
though he  signs  it  immediately  after,  in  their 
presence.    Brooke  v.  Woodson  (Ga.)  160 

2.  The  literal  meaning  o^  a  will  giving  the 
income  of  any  share  which  a  child  was  to  en- 
Joy  for  life  to  the  surviving  children  for  their 
several  lives,  "and  the  principal  to  their  chil- 
dren," will  not  prevail  to  the  exclusion  of  the 
issue  of  other  children  who  are  deceased, 
where  the  general  purpose  of  the  will  is  caual- 
ity  among  the  branches  of  the  family,  taRing 
advances  into  account.  Balch  v.  Pickering 
(Mass.)  125 

8.  The  election  of  the  widow,  who  is  made 
life  tenant  of  her  husband's  property,  to  take 
against  his  wHI,  does  not  accelerate  the  time  for 
distribution  so  that  it  mav  be  made  during  her 
lifetime,  where  the  remainder  is  to  be  divided 
between  specific  and  residuary  devisees  and  the 
result  of  her  election  would  work  inequity  by 
diminishing  the  residuary,  and  leaving  the  spe- 
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ciflc  devises  to  be  paid  in  full.    Jones  v.  Knap- 
pen  (Vt.)  29a 

4.  The  remaindermen  take  a  •vested  interest 
at  the  death  of  tbe  testator,  under  a  will  giving- 
the  use  of  the  estate  to  testator's  wife  for  life, 
and  continuing,  '*  At  her  decease  I  give  and 
bequeath  all  my  estate  that  may  remain  "  in 
specific  amounts  to  certain  designated  persons, 
with  the  residue  to  the  next  of  kin  of  testator 
and  his  wife.  Id. 

Notes  and  Bbiefs. 

Wills;  personal  liability  of  devisees,  i      118> 

Signature  of  witness  before  testator.        160 

Effect  on  third  person  of  widow's  election  to 
take  against;  acceleration  in  case  of  renuncia- 
tion of  life  estate;  conflict  of  the  two  rules.  298 

Validity  of  agreement  for  bequest  or  devise; 
effect  on*  right  to  change  will  or  to  transfer 
property  during  life;  what  constitutes  agree- 
ment to  ^ve  propertv  by  will;  effect  of  Statute 
of  Frauds;  part  performance.  860 

WITNESSES. 

1.  The  constitutional  exemption  of  a  witness 
from  testifving  against  himself  does  not  Justify 
his  refusal  to  testify  as  to  criminal  acts  of 
others, — such  as  gaming, — although  he  also 
may  have  been  engaged  therein,  and  they  may, 
if  discovered,  be  used  as  witnesses a^nst  him, 
where  there  is  a  statutory  prohibition  against 
the  use  of  his  own  testimony  against  himself. 
Be  BuekeU  (Mo.)  407 

2.  A  wife  is  not  competent  to  prove  her 
agency  for  her  husband  in  order  to  make  her  a 
competent  witness  for  him,  under  Vt.  Rev. 
Laws,  g  1005,  as  to  a  contract  with  a  person  who 
has  since  died.    Sanborn  v.  Cole  (Vt.)         208 

WORLD'S  FAIR.    See'APFBOFBiATiOKS^ 
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